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ABSTRACT
Homeless problem patrons create difficulties for many
public libraries.

The Third Circuit Court of Appeals decision

in the case of Kreimer v. Morristown,

958 F.2d 1242

(1992)

affirms the public library's right to hold all library patrons
to certain standards of conduct as a precondition of access,
and establishes the

public

library's

status

as

a

limited

public forum within which First Amendment activities may be
subject to limited time, place and manner restrictions.

This

thesis offers an overview of public library practices when
dealing with homeless problem patrons in the decades prior to
Kreimer, a review of the Kreimer matter, and the actual and
potential impact of Kreimer on future public library patron
behavior codes.
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INTRODUCTION
The history of public librarianship in the United states
is marked by a constant and continuing struggle to define the
role of public libraries within the larger context of American
society.

The American public library's mission has evolved

from the 1854 educational institution model of the Boston
Public Library (Williams, 1988, p. 8), to civilizing influence
and instrument of moral edification in the early twentieth
century (p. 31), to means of vocational training and selfeducation in the post-WWII years (pp. 40-50), to purveyor of
service to the socially and economically disadvantaged in the
1960s and 1970s, to a gradual reexamination and return to the
original educational model in the 1980s (p. 134).

However,

one aspect of the public library's historical mission has
remained fairly constant:

to provide free and equal access to

the materials needed by library patrons for fulfillment of the
library's mission, and free and equal service to all who come
within the library's doors.
As an institution \lithin, and subservient to the needs
of, the larger society, public libraries are not able to avoid
the stresses and tribulations of their host, and the growing
problem of homelessness

in the united states

subsequent problems for public libraries.

is causing

The ideal of the

public library as sanctuary for all who come within its doors
-- a refuge for the scholar, a haven for the casual reader,
and a sanctum for the person seeking only a place for quiet

6

meditation -- is being subverted by persons who seek neither
information,

nor

entertainment,

nor

quiet

contemplation.

Homeless persons are gradually turning public libraries into
shelters, using couches and lounge areas for bedrooms, public
restrooms

for

bathing,

and

library stacks

for

storage of

personal belongings.
Not every homeless person who enters the public library
becomes a problem patron.

Many homeless persons use public

libraries without incident.
patron is homeless.

Furthermore, not every problem

However, certain segments of the American

homeless population -- the deinstitutionalized mentally ill,
sUbstance abusers, and those homeless persons who insist on
treating public library facilities as private residences
use the

public library to the detriment of the

library's

orderly and peaceful atmosphere and at the expense of the
potential enjoyment of other library patrons.

It is this

group of people that this thesis treats.
The ability of

library managers to

strike a

balance

between the ideal of free and equal access to all and the
preservation of the public library's orderly and peaceful
atmosphere has been hampered by homeless persons and homeless
advocates who turn to the courts for relief from any library
regulations placing conditions on the presence on the presence
of the homeless or restricting their activities within the
library.
on

Fear of litigation and its subsequent financial toll

public

libraries

has

rendered

librarians

and

library

7

managers unwilling to enforce patron conduct regulations, with
predictably negative results:

other patrons are disgusted,

repelled, and eventually driven away;

librarians and library

staff are discouraged and demoralized as years of training and
experience as professional information providers go unused
while they cope with sleeping drunks, erratic and potentially
violent

deinstitutionalized

mental

complaints of other library patrons;

patients,

and

the

and the public library

is crippled in its efforts to fulfill

any mission to the

society

whose

within

which

it

operates

and

citizenry

it

purports to serve.
Relief

for

public

libraries struggling with homeless

problem patrons came in 1992 with the Third Circuit decision
in Kreimer v. Morristown, 958 F.2d 1242.
homeless

man

who

frequented

the

Richard Kreimer, a

Joint

Free

Library

of

Morristown and Morris Township, New Jersey (MFL) , brought suit
against the MFL after being expelled from the library when his
foul

body odor and habit of staring at women patrons and

librarians, occasionally going so far as to follow them around
the library, prompted other patrons to complain bitterly to
the library staff.

After an initial setback for the MFL at

the District Court level, the Third Circuit Court of Appeals
affirmed the MFL's right to limit access to the public library
in

the

interest

of

the

rights

of

other

patrons

and

the

preservation of an atmosphere conducive to library activities
(i.e.,

reading, writing,

studying,

and so forth).

Using a
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tripartite framework for the determination of the status of a
public forum for First Amendment activity established by the
United states Supreme Court in Perry Education Association v.
Perry Local Educators' Association,

460 U.S.

37,

103 S.ct.

948, 74 L.Ed.2d 794 (1983), the opinion determined that the
public library was a limited public forum within which First
Amendment expressive and non-expressive activity of library
patrons

is

subj ect

to

reasonable

time,

place

and

manner

restrictions, which may be imposed by the public library so
long as those restrictions are narrowly tailored to achieve a
significant government interest and leave open alternative
channels of communication.
The decision is significant for public libraries,

not

only because it establishes the public library's right to
regulate the activity of library patrons within the library,
but

in

the

librarians.

philosophical

dilemma

it

Kreimer requires public

presents

for

public

librarians to create

library patron behavior codes that balance the right to access
to information with the government interest in securing and
preserving an orderly atmosphere conducive to the maximum
exercise

of

the

right

to

receive

information

and

ideas.

Unfortunately, there is a deep reluctance among librarians to
accept any legal theory or library philosophy that would deny
free access to public libraries on any grounds.
Library Association
Committee

(IFC)

(ALA),

the ALA's

The American

Intellectual Freedom

and the Freedom to Read Foundation

(FTRF)

-----

--~-----
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refused to join the New Jersey Library Association (NJLA) in
supporting the MFL's appeal of the District Court decision
invalidating its patron behavior code.

Judge H. Lee Sarokin,

the author of the District Court opinion, was invited to the
ALA 1992 Annual Conference in San Francisco to present his
views

after

the

Third

Circuit

Distr ict Court was announced i

decision

overturning

the

yet Judge Morton Greenberg,

author of the Third Circuit decision overturning sarokin, did
not receive a similar invitation.

Kreimer requires public

librarians to decide, once and for all, whether tolerance of
the homeless problem patron

is germane to

any

theory or

philosophy of library service or purpose, and whether service
of any sort is possible to persons whose assertion of right is
so inimical to the fulfillment of the library's mission of
service to all others.
This

study

attempts

situation, including:

to

provide

an

overview

of

the

a history of public library practices

when dealing with homeless problem patrons in the decades
prior to the Kreimer matter;
including

a

commencement

history
of

of

a review of the Kreimer matter,

the

litigation

events
and

the

leading

up

litigation

to

the

itself;

analyses of the New Jersey District Court opinion by Sarokin
finding the MFL's patron behavior code unconstitutional and
the

Third

District

Circuit
Court;

decision

by

and

impact

the

Greenberg
of

overturning

Kreimer

on

public

libraries, with particular emphasis on the reactions of

--------.------------

the
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librarians to both decisions,
libraries

attempting to

and implications for public

craft patron

behavior

codes

that

guarantee free and equal access to all while preserving the
peaceful and contemplative atmosphere of the library.

Review of Relevant Literature
A "homeless problem patron" for purposes of this thesis
is defined as a patron who creates a disturbance or disruption
in a

public library,

or who in some manner obstructs the

peaceful and orderly administration of the library, and whose
status as a

homeless person is or can be verified.

This

thesis does not treat problem patrons whose housing status is
unknown,

or homeless persons who use the public libraries

without incident.
To date, little systematic, scholarly research on public
libraries and their dealings with homeless problem patrons has
been conducted.

Few studies exist showing actual statistics

on the number of disruptions or disturbances in a given period
of

time

by

statistics

homeless
exist

that

problem

patrons.

separate assaults

Additionally,

no

and

on

batteries

library patrons or library staff committed by the homeless
from assaults committed by other library patrons.
One of the few detailed studies of problem patrons in
public libraries is the Library Crime Research Project,

a

three-year study of crime and disruption in public libraries
in the united states (Lincoln, 1984, pp. 66-87).

----------~-.-

The study
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measured five categories of crime:

vandalism, theft, assault,

arson and problem patron behavior (p. 71), and divided problem
patron

behavior

into three

categories:

verbal

abuse

by

library patrons of other patrons and library staff, drug sale
and use,

and indecent exposure

survey did not request
the problem patrons,

(pp.

infor~ation

77-78).

However,

the

on the economic status of

nor any information on the number of

incidents of disruptive problem patron behavior precipitated
by homeless persons.
Other relevant major studies of disruptive behavior in
public

libraries do

variable

when

not treat homelessness

examining

disruptive

as a

behavior

separate

in

public

libraries, but rather group homeless library patrons with a
larger, more diffuse group called variously "disadvantaged"
(Williams,

p.

101-105)

(Nauratil, 1985, p. 21).

or

"economically

disfranchised"

Nauratil dismisses homelessness as

a maj or cause of disruptive behavior with one sentence:

"many

of the people who seek in the library a warm and safe refuge
from the streets are simply poor and homeless" (p. 136-137),
before proceeding to a discussion of the recently deinstitutionalized as a more pressing security concern and a greater
source of stress for librarians.

None of the above mentioned

writers offer statistics counting

incidents

of disruptive

behavior perpetrated either by the merely "poor and homeless"
or

the

service

--

recently
to

the

deinstitutionalized,
working

(and

housed)

and

concentrate

poor:

on

community

----------------------------------------------------------------
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development, vocational training f job fairs and referrals, and
so forth (Nauratil, 21-50;
The

only

major

Pungitore, p. 31).

study

offering

specific

numbers

on

disruptive behavior in public libraries by homeless problem
patrons is the Chicago Public Library Project, "The Homeless
and the Public Library," a study including a national survey
of public libraries and a separate survey of branch libraries
in the Chicago Public Library (CPL)
July 1, 1989, to June 30, 1990

system, conducted from

(Petz,

1991, p.

79).

Both

surveys' questionnaires asked, "do homeless individuals create
problems for your library?"
national
offered

survey,
the

twenty-nine

following

panhandling,

Of thirty-nine responses to the
affirmatively,

answered

examples

of

disruptive

drug and alcohol intoxication,

discouraging use by other patrons.

and

conduct:

loitering,

and

Of fifty-nine responses to

the CPL branch survey, thirty-nine answered affirmatively, and
offered similar examples.

However, no statistics on number

and frequency of occurrences were solicited by either survey
or offered by the respondents (pp. 86-87).
Nevertheless, growing awareness among public librarians
of

the

lack

of

investigation

such

and

information,

research,

have

and
been

calls

for

surfacing

further
in

the

literature since the 1970s .. Unfortunately, library literature
contains

few

information
libraries.

of

articles
any

sort

or
on

monographs

with

homeless

persons

statistical
in

public

Libraries do not report problem patron behavior to
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any central data-gathering organization, nor does the library
profession provide any means by which the nature and extent of
the problem throughout the United states be documented (Salter
and Salter, 1988, p. xxiii).
Indeed,

library literature contains so few studies of

problem patron behavior that "a bibliography scarcely deserves
the name" (Easton, 1977, p .. 487).
exist that

suggest

practical

homeless problem patrons.

Few articles or monographs

guidelines

for

dealing with

What little is available is best

characterized as collections of war stories and roundtable
discussions (Grotophorst, 1979, p. 346).
Simmons

(1985,

three categories.

p.

110)

separates the literature

into

The first is reports of conferences and

workshops reiterating the librarian's maxim of free and equal
service to all,

but offering few practical pointers.

The

second category is "how-to-handle" and "how-we-handled-it"
articles:

accounts of how individual libraries handled their

own particular homeless problem.

The third

is

anecdotal

descriptions and narratives of particular incidents involving
homeless problem patrons.
The third category is the largest in library literature.
Library periodicals are rife with cute little stories about
endearing eccentrics and odd-but-harmless individuals who add
color and spice to the public library.

These individuals

acquire funny little nicknames and an almost pet-like status
among librarians.

Meredith (1983,

pp.

58-59)

recounts the

14
adventures of "Cardboard Man", "Laughing Man", and "The Girl
Easton tells the stories of "Rubber Man" and "Hex

Scout";

Lady." (p. 484)
Unfortunately, the literature is also rife with not-sofunny and occasionally frightening accounts of violent and
aggressive

behavior

mentally ill
1991, p.

from

(Carparelli,

212).

the
1984,

formerly

institutionalized

p.

Lyon and Graham,

212;

Librarians at the Worcester, Massachusetts

public library were dismayed to discover that social workers
and other mental health professionals working with outpatients
at a Worcester sanitarium were encouraging them to visit the
library so that they might observe and learn socially correct
behavior in a public setting (Chadbourne, 1990, p. 59).

One

former patient, after previously visiting the library without
incident,

had a psychotic episode and threatened rape and

murder (p. 60).

Few of the articles offering either humorous

anecdotes or worried accounts offer constructive advice on how
to deal with these incidents.

Practices in dealing with the homeless problem patron prior to
Kreimer
A

sharp

division

of

opinion

exists

among

public

librarians as to the best method of dealing with homeless
problem patrons.

The disagreement is rooted in differing

views on the practice and philosophy of public librarianship,
and bears serious implications for the future practice of
public librarianship.
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The proactive approach
The proactive approach is grounded in the belief that the
traditional public library mission of free and equal access to
all in the service of an educated adult citizenry (Pungitore,
1989), and providing civic enlightenment, moral and vocational
guidance,
demands

and
an

community development

active

and

intensive

(Lee,

1966,

involvement

p.
by

113),
public

librarians in the creation and implementation of programs for
the

amelioration

of

the

plight

of

the

homeless.

The

underlying philosophy is a belief that the public library has
a

duty

to

the homeless

as

a

"democratic

social

agency."

(Lesley, 1991, p. 19)
Many librarians believe that public libraries, as social
agencies, have the power to materially change the status of
the homeless,

and have initiated programs toward that end.

Information and referral service (I&R) initiatives, commenced
in the early 1970s, were intended as a means of helping the
working poor locate needed community resources and contact
appropriate
p. 119).

publ~c

social services agencies (Pungitore, 1989,

However, the immediacy and relevance of I&R services

eventually resulted in their reconceptualization as homeless
and/or mentally ill outreach services (Nauratil, pp. 39-40).
Other

librarians

advocate

an

even

deeper

involvement and

commitment to the homeless, moving away from simply providing
relevant
jointly

information
and

services

toward

in cooperation with

advocacy,

appropriate

practiced

agencies and

16
social

support

coalitions.

Lincoln

(1984,

p.

152-153)

suggests inviting representatives from social agencies to "set
up shop" in the library itself, giving the homeless access to
immediate care and supervision and thus encouraging their
gradual

removal

from

appropriate settings."

the
(p.

library
153)

altogether

to

"more

Lincoln also believes the

presence of a professional from a social agency would also
remove the responsibility from the librarians for constant
monitoring

of

homeless

disruptive patrons (p.
what

the

patron

and

potentially

152), although he does not say just

professional

disturbance occur.

activities

social

worker

is

to

do

should

a

other suggestions include special training

for librarians to allow them to recognize particular types of
psychoses or neuroses, so that the mentally ill patron can be
referred to the appropriate social service (Salter and Salter,
p. 141-145).
Other examples of proactive library activities on behalf
of the homeless

include

joint

lobbying efforts

by public

librarians in Tulsa, Oklahoma with community outreach service
and homeless advocacy groups that led to the creation of a day
shelter, which in turn reduced the number of homeless persons
seeking shelter at the Tulsa public library (Woodrum, p. 1990,
pp. 56-57).

A similar lobbying effort by public librarians in

Dallas had a similar result (Greiner, 1989, p. 138).
All of the library

literature advocating a

proactive

response to homeless persons in the library shares strong

- - - - - - - - - ._._--- ---_ ..
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reluctance to remove the homeless from the library without at
least providing an alternative place to go, and a similar
reluctance to deny access to the library to anyone under any
circumstances or regardless of the complaints of other library
patrons.

There is a strong orientation toward a belief in the

public library's status as a sanctuary, a refuge free to all
(Cart, 1992, p. 22).

simmons (1985, p. 115) points out that

the "issue of the homeless patron strikes at the fundamental
philosophy of the public library" and reiterates that the
mission of the public library is to serve all of society (p.
117).

The punitive approach
The punitive approach is aimed at removing disruptive
influences from the public library regardless of the economic
status of the person causing the disruption.

It reflects the

growing anger and weariness on the part of public librarians
and library staff at the constant demands of homeless patrons
for services in excess of those traditionally offered by the
public library.

Both librarians and staff resent being forced

to serve as social workers and babysitters, and perform tasks
for which they are neither prepared nor willing to do.

Both

are exhausted from listening to the complaints and enduring
the irritation of library patrons who, after being accosted by
panhandlers and strangely behaving individuals and forced to
endure the rank smell of unwashed bodies,

find the public

library to be an increasingly unwelcoming and uninviting

18

place.
The demoralization of librarians and library staff who
deal with homeless problem patrons is compounded by feelings
of helplessness and inadequacy in the face of frustrating,
tiring and occasionally dangerous situations.
a

community agency

for

assistance

can be

A referral to
futile,

as

the

resources of most community agencies are already severely
taxed;

consequently, referral is unlikely to result in the

removal

of the problem patron,

or

indeed

constructive action (Rhodes, p. 56).

in any

sort of

In any case, there is

most likely nowhere for a homeless problem patron to go from
the library, as changes in the treatment of alcoholism and
mental illness in recent years, such as outpatient treatment
aimed at community re-integration, have resulted in a dearth
of

hospitals,

ordinarily

hospices

shelter

or

the

other

institutions

inebriated

or

the

that

would

mentally

ill

(Grotophorst, p. 347).
An additional reason for the demoralization of librarians
and

library

conceptual

staff
--

is

the

distance

between those

who

--

must

both
deal

physical
with

and

homeless

problem patrons on a daily basis and those who formulate the
rules and procedures public services staff must follow when
dealing with the homeless (Grotophorst, p. 346).

Librarians

and library staffers believe that library managers are largely
unaware of the extent of the problem and the enormous demands
on their time, energy and patience;

or, if they are aware,

19
they are indifferent.
assault by a patron,

carparelli (1984), the victim of an
opines that "public service staff and

their administrators don't talk enough about problem patrons.
Maybe the top brass have been in their ivory towers too long."
(p. 212)

There are few opportunities for

special training for

those who must deal with homeless problem patrons.

Library

science school curricula include few opportunities to discuss
problem patrons of any sort, let alone the homeless, and offer
no special courses or training on how to deal effectively with
them (Salter and Salter, p. 139).

Some recommend the addition

to the curricula of courses in psychology, human behavior and
mental illness (Easton, p. 488; Salter and Salter, p. 141).
Even additional courses will not change the fact that
librarians are not mental health experts or trained social
workers,

and

are

at

best

ill-equipped

to

deal

with

mentally unstable or emotionally volatile (Vocino,
415) •

Indeed,

the

1976, p.

many mental health experts counsel against

attempting to counselor advise homeless problem patrons.
They advise librarians not to tolerate disruptive behavior,
and to ask the problem patron to leave (Vocino, p. 373; Lyon
and

Graham,

p.

22).

The

experience

of

the

previously

institutionalized in structured settings like hospitals and
sanitariums makes them amenable to acceptance of rules of
conduct

if

the

rules

(Chadbourne, p. 60).

are

clear,

posted

and

enforced

20

Patron behavior codes written prior to Kreimer
Patron behavior codes were first
public

libraries

in

part

as

a

means

implemented in many
of

controlling

and

minimizing the impact of homeless problem patrons on other
library patrons and on the library's atmosphere,

and as a

consistent set of procedures on which staff could rely in any
situation

requiring

application

of

the

library's

patron

behavior rules (Lyon and Graham, p. 22; ).
Few patron behavior codes written prior to
available for review.

~~eimer

are

As part of the research conducted for

this thesis, twenty-six written requests for copies of present
and past patron behavior policies or regulations were mailed
to public libraries in Arizona;

only two responded.

Follow-

up phone calls to non-responding libraries revealed that most
were either in the process of revising their patron behavior
codes in the wake of Kreimer and were unwilling to release
outdated information, or had no patron behavior code and were
operating on "common sense" and the experience and expertise
of

their

librarians

when

dealing

with

problem

patrons.

Consequently, this study relies on codes published in library
journals and periodicals, as uncovered in library literature
surveys and searches of online and print indices.
Those patron behavior codes written during the 1970s and
1980s and reprinted in library periodicals tend to be somewhat
unspecific in their description of proscribed activity.

The

Bethlehem, Pennsylvania public library patron behavior code,
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published in 1983 in Public Library Quarterly (pp. 63-64),
prohibits conversation louder than "the general noise level",
"boisterous behavior", and congregation for "socializing" in
certain areas of the library (at the card catalog, in aisles,
and so forth). The code states that patrons will be "warned"
of inappropriate behavior,
asked to leave (for example:
foul language.

presumably by librarians,

then

"Boisterous behavior, including

1 WARNING AND OUT.").

The Worcester,

Massachusetts Public Library's problem

patron policy, published in Wilson Library Bulletin, June 1990
(p. 60), is written for librarians and library staff rather
than for the patron.

It instructs librarians to refer problem

patrons to the "rules" without specifying what the rules are.
As in the Bethlehem policy, library staff are instructed to
ask the patron to leave if their disruptive behavior does not
cease.

Neither code offers any penalty other than expulsion

from the library, although the Bethlehem policy also requires
repeat problem patrons to produce identification on demand and
claims the right to deny them readmittance to the library.
The Brooklyn, New York's public library's patron behavior
code, published in Public Library Quarterly (1983) is unusual
in that it carries the force of New York state law.
offers

a

short

list

of

forbidden

activities,

The code
including

smoking, eating and drinking, gambling, running, pushing and
climbing.

The code also advises library patrons of New York

state Education Law, section 262, giving the library the right

----_._---_

...

__

..
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to estahlish rules and to exclude violators of those rules,
and New York state Penal Law section 140.00/5,

giving the

library the right to charge violators of the patron behavior
code with criminal trespass.
In some cases, articles about patron behavior codes were
published without reprinting the rules.
of

North

revisions

Carolina
to

the

Libraries
Rules

and

The Spring 1991 issue

includes

an

Regulations

article
for

about

Conduct

in

Libraries in 1986 and 1987 by the Board of Trustees of the
Public Library of Charlotte and Mecklenburg County (PLCMC) and
subsequent development of a comprehensive list of rules and
regulations in cooperation with the Mecklenburg County Police
Department and the PLCMC legal counsel, formally adopted in
1989 (Lyon and Graham, p. 21).

While the revised policy was

praised for its grounding in existing state and federal law
and for its effectiveness in solving PLCMC's problem patron
situation, the actual rules were not included in the article.
Even in situations where patron behavior codes existed,
however, library staff remained reluctant to apply those codes
to problem patrons.
hearts

of most

This was partly due to the overly kind

librarians,

who

in most circumstances are

unwilling to apply potentially harsh law enforcement measures
to persons who librarians believed to be objects of pity and
undeserving
involuntarily

of

punishment

erratic

for

their

behavior.

This

impoverishment
assessment

of

or
the

sensibilities of librarians is a frequently repeated theme in
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library

literature

Another

reason

homeless

for

patrons

(Vocino,

p.

373;

librarians'
abide

by

Chadbourne,

reluctance

library

to

rules

p•

60).

insist

that

is

the

fear,

occasionally warranted, that if any complaint or legal action
ensues

from the

library,

expulsion of

a

homeless person

from

the

the library's management cannot be counted on to

affirm and defend the actions of the librarian responsible for
the expulsion;

this theme is also repeated in the library

literature (Carparelli, p. 212; Grotophorst, p. 346.)
The lack of agreement among librarians as to the most
appropriate

course

of

action

when

dealing

with

homeless

problem patrons, the failure of professional library
associations to offer any specific guidance to their members
other than hortatory statements reminding everyone of the
public library's mission to all segments of society, and the
inability

of

librarians

or

professional

associations

to

resolve and integrate competing library philosophies, jointly
made the Kreimer matter possible.

It is very possible that,

if public librarians could have come to some agreement on what
was legitimately tolerable behavior and what constituted a
properly worded and implemented patron behavior code,

the

litigation and ensuing recommendations from the courts for
proper patron policy-making would never have been necessary,
and the

anger and confusion among

librarians and

library

associations in the wake of the court decisions could have
been averted.
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KREIMER v. MORRISTOWN
The Joint Free Library of Morristown and Morris Township
is located in Morristown, New Jersey, a small, suburban town
near New York City.

At the time litigation in the Kreimer

matter commenced, it was populated largely by professionals,
seeded

with

smaller

ethnic,

working-class

enclaves,

and

sustained a growing homeless population (Gaughan, "Homeless
crisis," 1989, p. 950).
Both the New Jersey District Court opinion by Judge H.
Lee Sarokin (Richard R. Kreimer v. Bureau of Police for the
city of Morristown,

765 F. Supp.

181

(1991»

and the Third

Circuit Court of Appeals decision written by Judge Morton
Greenberg (Richard R. Kreimer v. Bureau of Police for the City
of

Morristown,

958

F.2d

1242

(1992»

include

detailed

recitations of the events preceding the actual litigation in
this matter.
Barbara A.
discuss

In 1987,

Rice,

began to 'hold monthly staff meetings to

homeless

responses.

the Morristown Library's director,

problem

patron

behavior

It was decided that a

and

logbook would

documenting all incidents of disruptive behavior
1242, at 1247).
response

to

possible
be kept
(958 F.2d

Both the meetings and the logbook were in

growing

complaints

by

Library

patrons

of

disrupting and/or disturbing activity by homeless persons in
the library. (Gaughan, "Homeless crisis", pp. 950-951).

The

Library's response was necessarily limited by the lack of any
written

policy

or

guidelines

on

managing

problem

patron
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behavior;

Rice later asserted in her statement to the court

following suit by Kreimer that the library staff "followed
unwritten roles and procedures", trusting in their "training
• ••

experience,

and common sense" to guide them

(958 F. 2d

1242, at 1246).

The 1 ibrary' s
decided shortly

governing body,

after the

the Board of Trustees,

logbook was

in place

situation required more detailed guidance,

that the

and on May 16,

1989, the Board adopted a patron behavior code.

It read in

part:
1.
Patrons shall be engaged in normal
activities associated with the use of a public
library while in the building.
Patrons not
engaged in reading, studying or using library
materials may be asked to leave the building.
Loitering will not be tolerated.
5.
Patrons shall respect the rights of
other patrons and shall not annoy others
through noisy or boisterous acti vi ties, by
unnecessary staring, by following another
person through the building,
by playing
walkmans or other audio equipment so that
others can hear it, by singing or talking to
oneself or any other behavior which may
reasonably result in the disturbance of other
persons.
9.
Patron dress and personal hygiene shall
conform to the standard of community public
places.
This shall include the repair or
cleanliness of garments.
Any patron not abiding by these or other rules
and regulations of the Library, may be asked
to leave the Library premises.
Library
employees shall contact the Morristown Police
if deemed advisable. Any patron who violates
the Library rules and regulations may be
denied the privilege of access to the Library
by
the
Library
Board
of
Trustees,
on
recommendation of the Library Director.
(765 F.Supp 181, at 183, 184)

26
Kreimer almost immediately fell afoul of the new policy.
Richard R. Kreimer is himself something of an enigma.

The

Sarokin opinion describes him only as "a homeless individual
whose access to showers and laundry facilities is severely
curtailed by his homeless status"
reducing him to a

(765 F.Supp 181, at 183),

cipher with body odor.

Frank Askin,

a

Rutgers Law School professor and one of Kreimer's pro bono
attorneys,

described

him

as

a

"long-time

resident

of

Morristown who became homeless as a result of setbacks in his
personal life" (1992, p. 10).
in

his

nationally

However, Thomas Sowell claimed

syndicated

column

published

after

the

Greenberg opinion was released that Kreimer had inherited,
with his brother, an estate valued in excess of $340,000.00,
and that he was homeless only because he had sold the house he
had inherited (1994, p. 7B).

The Wall Street Journal reported

that Kreimer refused jobs offered to him in the wake of the
pUblicity surrounding his lawsuit, and that he claimed "(a)
right not to work." ("Libraries and license," p. 6)
According to the Morristown library's logbook, Kreimer
was a dangerous nuisance.
in

the

Greenberg

Portions of the logbook reproduced

opinion

noted

that

Kreimer

stared

at

reference librarians, was belligerent and verbally abusive to
the library director, and followed a library patron out of the
library.

The log also claimed that Kreimer's body odor was so

offensive that it kept a

library staffer from completing a

task (958 F.2d 1242, at 1247).

Additional claims of Kreimer's
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inappropriate behavior by librarians and Library staff were
published in library journals:

he stood very close to a nine-

year-old girl, and followed her into the stacks and back to
her work table ("Kreimer fires debate", 1991, p. 20); and on
more than one occasion, he sat near women and stared at their
breasts for minutes at a time (Hammeke, 1992, p. 14).
After Kreimer was expelled from the Morristown library
for violations of rules 1 and 9, he consulted the New Jersey
chapter of the American civil Liberties Union (ACLU), who then
wrote to the Morristown library's Board of Trustees, asserting
that the policy was vague in its requirements and potentially
overly sUbjective in application, and thus unconstitutional
(765 F.Supp 181,
counsel,

at 184).

After consulting with its own

the Library Board of Trustees revised its policy

accordingly, and the following policy was adopted on July 25,
1989 (full text of code at Appendix A):
1.
Patrons shall be engaged in activities
associated with the use of a public library
building while in the building.
Patrons not
engaged in reading, studying, or using library
materials
shall
be
asked to
leave
the
building.
5.
Patrons shall respect the rights of other
patrons and shall not harass or annoy others
through noisy or boisterous activities, by
staring at another with the intent to annoy
that person, by following another person with
the intent to annoy that person, by playing
walkmans or other audio equipment so that
others can hear it, by singing or talking to
oneself or any other behavior which may
reasonably result in the disturbance of other
persons.
6.
Patrons shall not improperly interfere
with the use of the library by other patrons,
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or
improperly
interfere
with
library
employees' performance of their duties.
9.
Patrons shall not be permitted to enter
the building without a shirt or other covering
of their upper bodies or without shoes or
other footwear. Patrons whose bodily hygiene
is so offensive as to constitute a nuisance to
other persons shall be required to leave the
building.
Any patron not abiding by these or other
rules and regulations shall be asked to leave
the library premises. Library employees shall
contact the Morristown Police if deemed
advisable.
Any patron who violates the library rules
and regulations shall be denied the privilege
of access to the library by the library Board
of Trustees, on recommendation of the Library
Director.
Any aggrieved patron may have the
decision reviewed by the Board of Trustees but
only if the patron has complied with the
directive of the Library Director.
The ACLU and the Library came to a tentative agreement on
the content of the policy;

however,

Kreimer continued to

claim that the policy was unconstitutional, and on January 2,
1990,

he filed suit

in the united states District Court,

Newark, New Jersey, against the municipality of Morristown,
the

library's

several

Board

library

of

Trustees,

staffers,

and

library
various

director
police

(Gaughan, "Long distance call", 1990, p. 92).

Rice,

officers

In a phone call

to an American Libraries editor, he said he felt "abused", and
insisted that he wanted only to "raise public consciousness".
He also claimed to have

spoken with the New York Times,

Newsweek and television networks.
been

informed of

the

He said that he had not

agreement between

the ACLU and

the
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Library, and that he would not have approved it if he had
known (Gaughan, "Long distance call," 1990, p. 92).

The Sarokin opinion

At

trial,

the

Morristown

Library

moved

for

summary

judgment, requesting a ruling on the "facial validity" of its
patron behavior code without
issues

of

the

Library's

addressing or

right

to

remove

resol ving the

Kreimer

appropriateness of Kreimer's conduct in the Library.
Library's

motion

for

summary

judgment

also

or

the

The

requested

a

'''mandatory injunction [directing) that [Kreimer) shall leave
the

Library

director

premises

of

the

when

Library

so
or

directed
her

by

the

authorized

executive

assistant. II·'

(Defendant's Reply Brief· at 16, quoted in 765 F.Supp. 181, at
183).

Kreimer,

in turn,

cross-moved for summary judgment

arguing that the library policy was facially invalid,
asking

for

a

declaratory

judgment by the

and

court that the

library policy was unconstitutional and an injunction barring
enforcement of the disputed paragraphs and the implementation
of

any

future

library

policy

restricting

the

access

of

homeless persons to the Library (Plaintiff's Brief at 2-3,
supra, at 183).
the court")

The ACLU filed an amicus curiae ("friend of

brief supporting Kreimer's position.

Because

neither the motion and cross-motion for summary judgment asked
for a ruling on Kreimer's behavior or the actions taken by the
Library staff addressing that behavior, the District Court's

~~--~--~

-----------------
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opinion could not address either of those issues (supra, at
185).

Consequently, the opinion ruled only on the validity of

the revised patron behavior code.
The District Court first recognized the right of the
Board of Trustees to promulgate and enforce rules regulating
the governance and administration of the Library pursuant to
the Board's grant of authority from the New Jersey Legislature
(supra, at 185).
Library's

patron

Moving then to the question of whether the
behavior

policy

implicated

the

First

Amendment, the court found that the policy did indeed do so:
"The First Amendment protects the right to express ideas and
the right to receive ideas;

it protects the right of the

speaker and the listener, the writer and the reader.

The

right to receive ideas is a natural corollary to the right to
speak •.. Accordingly, the library policy at issue in this
case, which conditions access to public reading materials
necessarily

falls

within the

purview of

First Amendment

jurisprudence." (supra, at 185-186)
The District Court applied a tripartite public forum
analysis framework first used in Perry Education Association
v. Perry Local Educators' Association, 460 U.S. 37, 103
948 (1983).

s.ct~

The Perry framework is used by courts as the

standard with which to examine regulations implicating the
First Amendment, and used by the District Court opinion to
determine the status of the Morristown Library as a public
forum.
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Perry dealt with a dispute between rival teacher's unions
and the right of access to the interschool mail system and
teacher mailboxes within the Perry Township (Indiana) school
District.

The school teachers chose one of the unions to be

its collective bargaining representative in an election, and
the Board of Education subsequently reached an agreement with
the union providing exclusive access to the mail system and
excluding the rival

union.

The

rival

union

filed

suit,

claiming that their First and Fourteenth Amendment rights had
been denied by their exclusion from use of the mail system.
The central question presented to the u.s. Supreme Court was
"whether the First Amendment ... is violated when a union that
has

been

elected

representative

is

as
granted

[an]
access

bargaining

exclusive
to

certain

means

of

communication, while such access is denied to a rival union."
(103 S.ct 948, at 954).
The u.s. Supreme Court first found that guarantees of
free speech apply to teacher mailboxes as they do in other
areas of the school, but also found that the First Amendment
does not require equal access to all areas of a school simply
because communicative activity takes place there (supra, at
954).

In deciding that the rival union had no First Amendment

right to equal access to the mail system, the Perry opinion
described three types of public fora:
forum,

the

designated

nonpublic forum.

or

limited

the traditional public
public

Perry quotes Hague v.

forum,

CIO,

and

the

59 S.ct.

954
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(1939) (concerning the right of union organizers to distribute
pamphlets

and

other

printed

material

to

passersby

on

sidewalks, streets and parks) to describe traditional public
fora as "streets and parks which 'have immemorially been held
in trust for the use of the public and, time out of mind, have
been used for purposes of assembly, communicating thoughts
between citizens, and discussing public questions. '"

(Perry,

103 S.ct. at 954-55, quoted in Kreimer, 765 F.Supp at 186-187)
The designated or limited public forum "consists of public
property which the state has opened for use by the public as
a place for expressive activity." (Perry, supra at 955, quoted
in Kreimer, supra at 187)

The traditional public forum and

the limited public forum are governed by the same standards:
"Reasonable

time,

place

and

manner

regulations

are

permissible, and a content-based prohibition must be narrowly
drawn to effectuate a compelling state interest." (Perry, 103
S.ct. 948, at 955) The nontraditional public forum is public
property which is not by tradition or designation a forum for
public

communication,

standards,

allowing

and

is

thus

governed

the government

far

more

by different
latitude

in

regulating expression (supra, at 955).
The District Court noted that a public library is by
definition public property "which the state has opened for use
by the public as a place for expressive acti vi ty", being a
place for the expression and receipt of ideas (Kreimer, supra
at 187), which would at first glance appear to place public
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libraries in the second or designated public forum category.
However,

the court also noted that public libraries have

traditionally

functioned

as

a

public

forum

for

the

communication of ideas, which would place public libraries in
the first or traditional public forum category,

one whose

"accessibility affects the bedrock of our democratic system."
(supra, at 187)
Within the nontraditional public forum, expressive First
Amendment acti vi ty may be regulated with content-neutral time,
place and manner restrictions, and the government may place
additional restrictions on speech in order to preserve the
forum for

its intended purpose

(supra,

at 186).

Within

traditional and limited or designated public fora, however,
content-neutral time, place and manner restrictions may be
imposed only so long as they are narrowly tailored to serve a
significant

government

interest.

and

leave

open

ample

alternative channels of communication (supra, at 186) (emphasis
added).

Any restriction on access to or expression within the

traditional
interest

public
and

forum

leave

must

open

serve a

significant

alternative

channels

state
for

communication.
The District Court found that the Morristown Library's
assertion that the court should presume its policy to be
reasonable and defer to the Library's Board unworkable under
the above circumstances.

The court ruled that the Morristown

Library patron behavior policy did not place reasonable time,
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place and manner restrictions and was not narrowly tailored to
serve a significant government interest, nor did it leave open
any alternative means of access to publicly provided reading
materials to anyone who might be denied access to the library
under the policy (supra, at 187).
The District Court agreed that the preservation of a
quiet and orderly atmosphere, conducive to the communication
and receipt of ideas as a constitutionally protected First
Amendment

activity,

was

interest (supra, at 187).

indeed

a

significant

government

The court also found, however, that

any regulation of First Amendment activity must be limited to
prohibitions of activity that causes an actual and material
disruption of that quiet and orderly atmosphere
188).

(supra, at

The opinion offered the example of a silent protest

held on school grounds that did not substantially interfere
with other school activities (Tinker v. Des Moines, 89 S.ct.
733

(1966),

at 737-738),

and

stated that

regulations not

designed to specifically address disruptive activity are not
reasonable
neither

time,

serve

a

place

and

significant

manner

restrictions,

government

interest

narrowly tailored to serve that purpose (Kreimer,

as

they

nor

are

supra at

188).
Accordingly,

the Morristown Library's

rules were not

reasonable time, place and manner restrictions, as they did
not bear a SUbstantial relation to the Library's interest in
preserving a quiet and orderly atmosphere.

Rule 1 of the
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Library policy requires that patrons be actively engaged in
the use of library materials.

This would appear to prohibit

library patrons from simply sitting quietly in contemplation
or

meditation.

Additionally,

the

last

two

unnumbered

paragraphs are not narrowly tailored to serve the Library's
interest, as denial of all access to library materials leaves
no alternative channels of communication to the "quantity and
diversity of written communications contained in a library",
and would place a particularly drastic hardship on the poor
and

homeless,

who

have

no

other

recourse

for

written

comnH.mications other than those provided free of charge in the
Library (supra, at 189).
The District Court also found that the Library's policy
was unconstitutionally overbroad.

A regulation is overbroad

when it is "so vague and indefinite that [it]
possibility

of

(supra, at 190).

punishment

for

includes the

constitutional

activity."

As Rule 1 would as previously stated prevent

constitutionally protected activity such as silent protests,
or even sitting quietly and peacefully, and as it does not
make library access contingent on an actual disruption, but on
failure to engage in activity as prescribed by the Library, it
is

overbroad.

Rule

5

is overbroad

in that

it prohibits

"staring", "following", and other activity that does not cause
a

material disruption,

but merely

"annoys."

The

states:
The
library's
prohibits "any

"catch-all"
phrase
which
other behavior which may

opinion
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reasonably result in the disturbance of other
persons" is dramatically overbroad given that
the policy does not define "disturbance" as a
material disruption, but, to the contrary,
provides that mere "annoyance" of another
person, without actual disruption, constitutes
a "disturbance." (supra, at 191)
The District Court also found that the Library's policy
was unconstitutionally vague.

A vague law is one that "traps

the innocent" by failing to define an offence sufficiently
that a person of ordinary intelligence would understand what
is prohibited (supra,
policy such

as

at 192).

Phrases in the Library's

"library related activities",

"intent to

annoy", and "bodily hygiene so offensive as to constitute a
nuisance to other persons", according to the opinion, were
insufficiently

definite

to

allow

a

person

of

ordinary

intelligence to understand the nature of prohibited activity.
Conduct annoying to some may not be annoying to all, Sarokin
reasoned;
"hygiene"

furthermore,
is highly

the question of what constitutes

subj ecti ve

opinion, Sarokin wrote famously:

(in

the preamble

to

his

"One person's hay fever is

another person's ambrosia.") (supra, at 183)
Based on all of the above, Sarokin found that Rules 1, 5,
9 and the two unnumbered paragraphs of the Morristown Library
Patron Policy were in violation of the First Amendment, as
they were not narrowly tailored, reasonable time, place and
manner restrictions which served a significant government
interest (supra, at 198).
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Reaction to the Sarokin opinion
To say that the Sarokin opinion split librarians on the
issue of patron behavior codes and homeless problem patrons is
to

grossly

underst~te

the

matter.

The

1991

ALA

Annual

Convention in Atlanta featured a number of presentations and
discussions

on

the

subject,

with

the

ALA

torn

between

supporting and advising member libraries in their efforts to
deal with homeless problem patrons and reaffirming the ALA's
traditional upholding of First Amendment activity ("Kreimer
fires debate," 1991,

pp.

15-18).

While the ALA Executive

Board reserved judgement until the case moved beyond trial
level,

various ALA groups came out strongly in support of

Kreimer.

The Freedom to Read Foundation (FTRF) announced that

it had authorized its Executive committee to
briefs

supporting Kreimer's

appeal.

position

in

the

file
event

amicus
of

an

The Social Responsibilities Round Table opposed any

support for the Morristown Library or its legal fight,

and

passed a resolution at the Convention supporting "The Right to
Be In Libraries."

("Kreimer fires debate,"

pp.

18)

The

Intellectual Freedom committee chair, Gordon Conable, sent a
memo

to

the

ALA

Executive

Board

stating

that

Sarokin's

decision was "consistent with ALA intellectual freedom and
access policies" and recommending that any ALA involvement
with the appeal be in support of Sarokin's opinion (Gaughan,
"ALA, public libraries clash", 1991, p. 610).
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The unwillingness of any of ALA's groups to support any
appeal by the Morristown library dealt a severe blow to the
morale of the staff at the Morristown library and members of
New Jersey

library association groups.

Library director

Barbara Rice had left the Morristown library for a position
elsewhere, and the portion of Kreimer's lawsuit concerning her
was dropped (Goldberg, "Insurer settles claim," 1992, p. 270),
and the new library director, Nancy Byouk Hammeke, took over
a library "staffed by people so demoralized that

(she) was

amazed that the place was still functioning as a library," and
described

the

staff

as

"living under

a

cloud,

bereft

of

support from professional library organizations, save the New
Jersey Library Association." (Hammeke, p. 14)
The

Executive

Director

of

the

New

Jersey

Library

Association (NJLA), Pat Tumulty, was rebuffed when she asked
for support for Morristown's appeal from ALA groups at the
1991 Annual Convention.

When she attempted to discuss the

position of the NJLA with members of the IFC and FTRF, she
found that the leadership had already made up its mind, and
that no support would be forthcoming (Tumulty, 1992. p. 7).
The NJLA

leaders were

not

invited to

participate

in

any

meetings held at the convention, and were even warned by the
leadership of ALA groups opposed to any appeal of the Sarokin
decision not to engage in any activity that might result in
the overturning of Sarokin's opinion.

(p. 7)
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Nevertheless,

the Morristown library forged ahead and

appealed the Sarokin opinion to the

u.s.

Court of Appeals,

Third Circuit, in June 1991 (IIMorristown to appeal, II 1991, p.
21).

As promised, the FTRF filed an amicus curiae brief with

the Third Circuit, on September 12, 1991.

The brief was not

filed in support of either the Morristown Library or Kreimer,
and was

curiously muted

and

equivocal,

given the

FTRF's

vociferous support for Kreimer's position at the ALA Annual
Convention.

It agreed with Sarokin's assessment of public

libraries

as

traditional

library's

power

to

public

regulate

fora

conduct

within

is

limited

which
by

the
First

Amendment guarantees, and acknowledged the right of libraries
to make rules governing patron conduct so long as those rules
fall

within

the

narrowly

tailored,

specific

government

interest and reasonable time, place and manner restrictions
established in the Sarokin opinion, yet did not express any
view on whether the Morristown Library's policy satisfied
those constitutional requirements.
the brief

asked the

libraries was a
Amendment",

court to

In its closing paragraph,

find

that access to

public

IIfundamental right guaranteed by the First

and that the Morristown Library could enforce

"exclusions" only if they met the constitutional requirements
previously enumerated ("FTRF files brief, II 1991, p. 214) -- an
outcome that was hardly in question, given Morristown's desire
only to hold patrons to a reasonable standard of conduct and
Sarokin's acknowledgement of their right to do so.

- - - - - - - - - - - - - - - - -----
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ALA legal counsel Paula Goedert, issued an alert advising
libraries to be extremely careful in enforcing regulations
governing patron conduct pending the outcome of the Third
Circuit decision (1992, p. 110).

The New Jersey state Public

Advocate's office filed a brief supporting Kreimer's lawsuit
against

the

Morristown

library,

in

which

the

Advocate

rhapsodized that "daydreamers and deep thinkers, poets and
essayists •••

in short, any patron without a library-owned

text open and in use before the patron's laterally moving eyes
could face expulsion." ("state Advocate," 1992, p. 17).

..

The Morristown Library was forced to file its appeal not
only against the wishes of the ALA and without its support,
but in an atmosphere of suspicion and paranoia.

The media

attention attracted by the Kreimer matter had polarized the
citizens

of

Morristown.

Many

residents

were

deeply

embarrassed; other resident were angry with Kreimer because
attempts to offer him assistance in getting off the streets
were refused ("Morristown PL homeless case," 1991, p. 830).
Kreimer himself, never one to shun the spotlight, was seen on
ABC's "20/20" news program on September 6, 1991 in a segment
called

"The Most

Hated

Man

in

Town."

The

segment

also

featured interviews with Library Board of Trustees members and
citizens

of

Morristown.

Finally,

to

add

insult

to

the

Morristown Library's injury, the library's insurance carrier,
Traveler's Insurance Co. of Connecticut, reached a settlement
with Kreimer and paid him $80,000.00 despite the library's
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instructions not to settle ("Insurer settles Kreimer," 1992,

p. 270).
In the meantime, in a somewhat ominous turn of events,
and perhaps prompted by the Sarokin decision,

the Homeless

Rights Coalition of Las Vegas filed a lawsuit against the Las
Vegas-Clark County Library District, alleging that the library
used "an odor policy and restrictions on baggage" to deny
services to the homeless.

The library settled the suit by

agreeing to change its policy, which previously allowed the
~xpulsion

away.

of a patron with an odor detectable from six feet

The new policy L".::quired librarians to telephone one of

three homeless representatives, who would then have final say
over whether the patron would be ejected.

If the procedure

was not followed, the library would be fined $250.00.
after the new policy was implemented,

Shortly

the library director

found that the homeless representatives would often arrive as
much as an hour and a half after being contacted, and that
they

never

found

any

patron's

odor

to

be

sufficiently

offensive to warrant expulsion from the library ("Las Vegas
library," 1992, p. 127).

The Greenberg opinion
On March 23,

1992,

a three-judge panel for the Third

Circuit Court of Appeals overturned the Sarokin decision.

The

opinion, written by Judge Morton Greenberg, found that Sarokin
had properly held that the Library's patron policy implicated
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the First Amendment by curtailing Kreimer's access to library
materials, thus compromising his right to receive information
and ideas.

However, the court also found that the District

Court had incorrectly applied the Perry public forum analysis
to the case, and that the Morristown Library was a limited,
not a traditional, public forum:
It is clear to us that a public library,
albeit the "quintessential" locus for the
exercise of the right to receive information
and ideas, is sufficiently dissimilar to a
public park, sidewalk or street that it cannot
reasonably
be
deemed
to
constitute
a
tradi tional public forum 0.. We thus rej ect
the district court's conclusion that the
Library
constitutes
a , ~quintessential
traditional public forum ... " (958 F.2d 1242,
at 1256)
The court also found that the Library's rules did not violate
First Amendment guarantees, and that the rules were neither
overbroad nor overly vague.
The Greenberg opinion based its findings

in part on

Cornelius v. NAACP, 105 S.ct. 3439 (1985), in which the Court
found that the First Amendment is not violated by the federal
government refuses to allow the participation of political
advocacy groups in a charity drive aimed at federal workers.
The U.S. Supreme Court stated that "the government does not
create a public forum by ..• permitting limited discourse, but
only by intentionally opening a non-traditional forum for
public discourse." (Cornelius, supra, at 802).
Accordingly, the Greenberg court looked to the intent of
the

government,

in

this

case

the

Morristown

and

Morris
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Township government, in creating a public forum,
Library.

i.e., the

The court found that the intent of the government

here was to open a
expressive activities,

library

for

certain First Amendment

in this case for communication and

receipt of written ideas and communications.

The court noted

that a designated public forum need not be open to the public
at large, but may be opened to a specific class of people or
for the discussion of certain,

particular subj ect matter.

(supra, at 1259-1260).
The Library's rules made clear that the library was open to
the public only for specific purposes -- reading, writing,
studying -- and not for the exercise of all First Amendment
activity.
Hence, as a limited public forum, the Library
is obligated only to permit the public to
exercise rights that are consistent with the
government's intent in designating the Library
as a public forum. Other activities need not
be tolerated. (supra, at 1262)
On the questions of reasonableness and narrow tailoring
of restrictions, the Greenberg opinion found that requiring
patrons to make use of library materials while in the library
was a reasonable means of achieving the significant government
interest of fostering a quiet and orderly atmosphere, and
remarked that "the Library need not be used as a lounge or a
shelter" (supra, at 1262).

As rules prohibiting disruptive

behavior were "the clearest and most direct way to achieve
maximum Library use", they too were a reasonable means of
achieving the significant government interest at stake here.
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(supra, at 1263).

The opinion also found that the Library's

rules were not overbroad or overly vagup., as all prohibitions
were accompanied by descriptions of "disruptive" or "annoying"
behavior, i.e., "staring", "following", and so forth.
followed its prohibition of "harass (ment)

or

II

Rule 5

annoy (ance) "

with a list of specifically prohibited activities:

"staring

at another person with intent to annoy"; "following another
person with intent to annoy"; and "singing or talking loudly".
Additionally, the court was willing to accord some deference
to Library officials as the best assessors of any situation in
which invoking the patron behavior code was warranted (supra,
at 1267).
Finally, the court addressed the "bodily hygiene" portion
of

the

rule.

The

court

found

a

significant government

interest in ensuring that all library patrons could enjoy the
use of the library facilities to the greatest extent (supra,
at 1264).

Further, the court found that the requirement of

narrow tailoring of rules to promote a significant government
interest need not be the least restrictive or least intrusive
means,

but

~egulation,

only

sufficiently

narrow

that

without

the

the government interest at issue would be achieved

less effectively (supra, at 1264).

The court found that a

requirement of non-offensive bodily hygiene both serves a
significant government interest and is sufficiently narrow to
achieve

that

interest.

The

court

also

noted

that

the

regulation allowed alternative channels for communication, as
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the rule did not permanently bar the patron with offensive
bodily odor

from

the

Library,

but only until

he

or

she

complied with the rule.
The court was unmoved by the assertion that Kreimer and
other

homeless

did

not

have

adequate

access

to

bathing

facilities to comply with the hygiene rule, as homelessness
should not allow the bodily odor of a would-be patron to drive
others from the Library, or prevent library employees from
completing their tasks (supra, at 1264).
simply:

"Kreimer's

right

has

no

The opinion states

lesser,

or

greater,

significance than that of other residents (of Morristown)."
(supra, at 1265)

Reaction to the Greenberg opinion
The NJLA and Morristown Library were jubilant, as might
be expected.

Library director Hammeke titled an article

published in New Jersey Libraries (1992), !'We lived through it
and won!"

(p.

12)

She also noted with

some

regret the

shattering impact the litigation had on members of the library
staff,

writing that Kreimer had sued seven staff members

individually for punitive damages (he lost his cases).

Both

Hammeke and NJLA Executive Director Tumulty were mindful of
the

financial

toll

litigation

had

taken

on

the

library

(Tumulty, p. 7).
The FTRF was surprisingly upbeat, calling the ruling a
"win-win" situation,

as the opinion affirmed the right of
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public libraries to regulate behavior and restated the First
Amendment right of all to access to information and ideas
("FTRF responds, II 1992, p. 13).
verdict,

although

pleasure

ALA was also pleased with the

some were slightly cynical

about

their

one article describing their reaction was titled

"Morristown flipped and so does ALA. II

(1992,

p.

11)

The

article also noted that "reaction from the American Library
Association (ALA) and the Freedom to Read Foundation was more
swift and positive than it had been for the library's attempt
to curb Kreimer, or its appeal of the initial ruling." (p. 11)
The

September

1992

issue

of

the

Newsletter

on

Intellectual Freedom included the IFC's Proposed Guidelines
for the Development of Policies Regarding User Behavior and
Library Usage,

written

in the wake of

the Third

decision reversing the District Court opinion.
reliance

on

existing

local

statutes

and

Circuit

They recommend
law

enforcement

mechanisms, reasonable and narrowly drawn policies consistent
with

sUbstantial

cooperation

with

library
local

objectives,

social

service

communication
agencies,

and

advocacy

groups and community resources, and the development of ongoing
staff training programs. Additional recommendations, however,
use the same subjective words without additional definition or
explanation that h.ave previously been found unacceptable:
"annoyance";

"evenhanded enforcement";

and so forth.

The

Guidelines also include pleas for reason and sensitivity from
librarians (Appendix B).
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Perhaps the only displeased reaction came from Kreimer
and his lawyers.

Kreimer himself announced that he would not

appeal, as he did not want to "raise the tension level any
more in the library community ("Kreimer won't appeal," 1992,
p. 624), and asserted that his restraint proved him to be the
"bigger man".

Kreimer's attorneys were also against any

further appeal, fearing a loss before the conservative makeup
of the united states Supreme Court ("Kreimer's lawyers nix,"
1992, p. 433).

Kreimer agreed with their assessment, stating,

"This is not one of the most intelligent

u.s.

Supreme Courts

to put free speech and public forum issues before."

He also

claimed he had been warmly received at the New Brunswick
Public

Library

and

the

Rutgers

and

Princeton

University

Libraries ("Kreimer won't appeal," 1992, p. 624).

CREATING
PATRON
BEHAVIOR
CODES
IN
ACCORDANCE
WITH
CONSTITUTIONAL PRINCIPLES ENUMERATED IN THE GREENBERG OPINION
So what are the elements of a
public

library

Greenberg

are

patron
in

behavior

agreement

that

constitutionally valid

code?

Both

Sarokin

any

regulation

of

and

First

Amendment activity in a traditional or designated public forum
must be narrowly tailored to serve a significant government
interest, and must leave open ample alternative channels of
communication.

Why did one court find that the Morristown

Library's rules were unconstitutionally vague, and the other
uphold them?

And how are public libraries attempting to

create patron behavior codes to avoid falling afoul of the
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Constitution, when professional jurists cannot agree on the
requirements of that document?

Scope of the Third Circuit decision
One aspect of this litigation that must be stressed is
that the Third Circuit decision is binding case law,
carries the weight of primary authority,

and

only within the

jurisdiction of the United states District Court for the Third
Circuit, which encompasses New Jersey, Delaware, Pennsylvania
and the u.s. Virgin Islands.

In all other jurisdictions, it

is only persuasive primary authority.
There

are

ninety-one

District

Courts

in

the

united

states, with a minimum of one district court and a maximum of
four per state.

with one exception, none cross state lines

(James,

1992,

et al.,

p.

35).

Decisions of the District

Courts may be reviewed by one of thirteen circuit courts of
appeal:

eleven numbered circuits, the Court of Appeals for

the Federal Circuit, and the Court of Appeals for the District
of Columbia.

The principal function of each U. s.

Court of Appeals

is to review cases tried

Circui t

in the

lower,

district courts within its circuit jurisdiction (James, p.
36).

Thus, the Third Circuit Court of Appeals reviews the

decisions of the District Courts of New Jersey,

Delaware,

Pennsylvania and the u.s. Virgin Islands.
Case

law

established

by

a

particular

circuit

court

carries mandatory authority for the district courts within
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that circuit, and for the circuit court itself.

This means

that the opinions of a circuit court govern the decisionmaking of the lower district courts.

When a district court

weighs a particular legal question, it must decide the matter
in agreement with prior decisions of the circuit court.

Those

opinions are said to establish precedents for the lower courts
which the lower courts must follow.

(The circuit courts also

set precedents for themselves, and are bound by their own
prior decisions.)

In turn, the circuit court may reverse any

decision of the district court if it disagrees with the lower
court's interpretation of the law, and the district court must
abide by the higher court's decision (Neumann, 1994, pp. 104105).
A circuit

court

opinion

is

not

primary

mandatory

authority for all district courts simply because it is decided
by a circuit court.

The circuit court deciding the matter

must have jurisdiction over the lower district courts for its
opinion to be considered primary mandatory authority (Neumann,
p. 105).

However, circuit courts may consult the opinions of

other circuit courts for guidance, and particularly where a
gap exists in their own opinions, i.e., where a particular
legal

question

jurisdiction

has

but

been decided

not

in

another

in

one

circuit

(Neumann,

p.

court's

108-109).

Because case law in one circuit court is not mandatory in
another, yet may influence other circuit courts' decisionmaking, it is called primary persuasive authority (p. 105).
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The Third Circuit's decision in Kreimer v. Morristown is
primary

mandatory

authority

in

the

Third

Circuit

only.

However, in the three years since Kreimer, there have been no
further

attempts at the district or appellate

levels to

reverse, redefine or elaborate on the Third Circuit decision.
An examination of Shepard's Legal Citations

(the primary

authority for precedent searching and case citation) showed no
cases in any circuit or district court citing Kreimer as
primary authority on any questions other than those not
related to the issue of access to public libraries.

Because

Kreimer remains the single case treating the questions of
homeless persons' right to access to public libraries and the
right of public libraries to establish conditions for access,
it is highly likely that Kreimer will prove very persuasive to
district and circuit courts dealing with these questions in
the future.

Practical implications of Kreimer for future patron behavior
codes
Consider

the

regulation

of

designated

public

stated

previously

First Amendment
forum.

activity

The

requirements
in

a

requirement

limited
of

for
or

"narrow

tailoring" means that regulations must be non-intrusive and
non-restrictive while still serving the government interest,
although, as the Greenberg opinion noted, they need not be the
least intrusive regulation possible.

The regulation must not

rely on interpretation or subjective measurement, although
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some latitude is allowed for the experience,

judgment and

personal assessment of the situation of the person enforcing
the rule.
In practice,

this means that all proscribed activity

within a public library must be described in detail to the
greatest extent possible in the patron behavior code.

Terms

like "boisterous", "annoying" or "disruptive" are insufficient
on their own, and must be followed with a precise description
of

acti vi ties

boisterous,

that

might

be

reasonably

annoying or disruptive.

considered

to

be

"Boisterous" might be

described as running in the library, climbing on stacks,
or jumping on furniture.

"Annoying" might be followed with a

list of activities that other patrons might reasonably find
annoying, such as staring, spitting, following, panhandling,
threatening, and so on.

"Disruptive" could be followed with

descriptions of activities that would disturb the peace and
contemplative atmosphere of the library:
conversation,

and

verbal

and

physical

speechmaking, loud
fighting.

Such

descriptions of specifically prohibited behavior would have
the added advantage of preventing, as much as possible, any
subjective application of rules to patron behavior.
The second requirement for any regulation of activity in
the

public

forum

is

the

establishment

of

a

significant

government interest, i.e., the governmental purpose served by
regulation of expressive activity within the public forum.

In

practice, this requires that any library have as a part of its
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patron behavior code a statement of the library's mission and
purpose that is best accomplished by regulating the expressive
activity within its walls.

The Greenberg opinion upheld the

Morristown

in

Library's

code

part

because

it

implied

specific purpose for the Library's existence in Rule 1:

a

"

activities associated with the use of a public library

"

would appear to entail "reading, studying, or using library
materials".

In other words,

the

intent of the state

in

founding the Morristown Library is to provide a place for
studying,

reading

Library's

rules

and use
may

of

library

prohibit

resources,

activities

that

and

the

are

not

consistent with the intent of the state in designating the
Library as a public forum:
tolerated. "

(supra,

at

"other activities need not be

1262)

Before

creating

a

patron

behavior code, a library would have to consider its purpose
for existence and the scope of its mission to the citizenry it
serves -- a difficult prospect, when questions of appropriate
clientele,

the

traditional

mission

of

libraries

to

the

disadvantaged and the purpose of the library as sanctuary or
information provider
Nevertheless,

are

so hotly

debated

by

librarians.

librarians must consider these questions

if

patron behavior codes are to carry any weight.
The

requirement

of

ample

communication is more problematic,
"ample"

is

itself

sUbjective.

alternative

channels

of

as the determination of
A

prohibition

against

speechmaking or political campaigning in a public library is
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arguably reasonable, as one can campaign or speak in the park,
on the sidewalk -- in short,

elsewhere.

But what of the

patron who is denied admission to the library on the ground
that he is boisterous, disruptive or annoying, but remains in
need of materials or services that are not available elsewhere
-- for example,

adult literacy classes,

navigating the social services bureaucracy?

or a

workshop on

The homeless, in

particular, lack the funds necessary for purchase of reading
materials, and may depend on information and referral services
provided by the public library.

Their exclusion from the

library leaves them no alternative channels of communication,
let alone ample channels.

The Greenberg opinion does not

address the question directly,

and makes no allowance for

disadvantaged library patrons, stating simply: "[p]rohibiting
disruptive behavior is perhaps the clearest and most direct
way to achieve maximum library use."

A possible means of

resolving the situation is treated below.

possible future points of contention
The

greatest

disagreement

between

the

Sarokin

and

Greenberg opinions came as a result of Kreimer's body odor.
Sarokin

found

that

Kreimer,

as

an

impoverished

homeless

person, had neither access to bathing facilities nor access to
other channels of
library,

information apart

and that as a

consequence,

from

the

free

public

barring him from the

library on account of his smell left him without options for
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receiving information and ideas.

Greenberg found that smell

was not unalterable, and that in the future, if Kreimer were
to bathe, his odor would no longer keep him from the library -

in other words,

an alternative channel lay open to him.

Kreimer's attorney found the distinction ludicrous:
compliance --

ignoring

(Kreimer's)

"If

inability to do

so

provides the alternative, no rule or regulation could ever run
afoul of the First Amendment." (Askin, p. 11)

The Greenberg

solution may prove to be the only viable option, given the
subjective nature of smell and cleanliness, but questions of
personal hygiene may well prove to be the focal

point of

future litigation.
Another future point of contention may be the question of
possible review of decisions to remove a problem patron from
the public

library.

While neither the Greenberg nor the

Sarokin opinions addressed the matter of an appeal from an
expelled patron for readmittance, the question was raised in
Brinkmeier v. City of Freeport, an unpublished opinion by the
U. S. District Court of Illinois (No. 93 C 20039;
1993 WL 248201 (N.D.III.}).
man,

Westlaw:

Leonard Brinkmeier, a homeless

challenged his expulsion from the Freeport,

Illinois

Public Library on the ground that no written policy of patron
conduct existed at the time on which his expulsion was based.
The Freeport Library Board submitted an affidavit claiming
that an unwritten policy existed barring persons

from the

library who harassed or intimidated patrons and/or employees.
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In deciding that Brinkmeier had been wrongfully removed from
the library, the court noted that the unwritten policy, among
other problems, did not include an appeals process:
.•. [T]here is nothing in the policy, or
as otherwise submitted by defendant,
evidencing any informal or formal procedure
whereby a person may challenge his denial
of access to the library. While this court
does not suggest that a (library patron
behavior code) must necessarily conform to
procedural due process requirements, the
conclusion that the policy is less than
reasonable is bolstered by the lack of
safeguards in light of the wording of this
particular policy. (1993 WL 248201, *5)
The Brinkmeier decision is unpublished, and consequently,
it is not primary mandatory or persuasive authority in any
jurisdiction, and is binding only on the parties involved in
litigation.

Nevertheless, it does raise certain questions of
Public

due process guarantees in patron behavior codes.
libraries

may

wish

to

include

in

their

patron

behavior

policies a procedure whereby patrons can formally protest
their expulsion from the public library, and the decision to
remove them can be reviewed. The Brinkmeier decision also
reaffirms the need for all public libraries to have written,
formally

adopted

policies

for

addressing

problem

patron

situations, and as it relies heavily on Kreimer in reaching a
decision, it is proof that the Kreimer opinion is and in all
likelihood

will

jurisidictions

continue

outside

the

to

be

greatly

Third

Circuit

persuasive

in

grappling with

questions involving the right of access to public libraries
and the right of libraries to regulate access.
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CONCLUSION
The need to balance the First Amendment right to access
to the public library with the public library's interest in
creating and maintaining a peaceful and orderly atmosphere has
acquired new urgency in the past five years with the growing
number
persons

of

electronic

and

online

purporting

to

services

place

libraries at one's fingertips.

the

offered

to

contents

private

of

entire

It is entirely possible that

information delivery by electronic means may grow to the point
where persons with access to these services bypass the public
library

altogether

(Comstock-Gay,

1995,

p.

33).

As

electronic,

online information delivery systems tend to be

expensive,

and are likely to remain expensive in the near

future, only the wealthy or affluent -- those groups who pay
the largest portion of the taxes that support public libraries
-- will be able to afford them.

If those who can afford to

bypass the library have a good excuse to do so,
.unwelcoming

atmosphere

of

a

public

library

given the

filled

with

derelicts, drunks and the mentally ill -- the availability of
online information delivery services may presage the end of
the public library in its present form (Comstock-Gay, p. 33).
If the peaceful, contemplative atmosphere of the public
library continues to deteriorate, public librarians themselves
may become unwilling to provide the free and equal service
they have tried so long to safeguard.

A new form of public

library, with librarians behind bullet-proof walls, shielded
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from physical contact with patrons and delivering information
to remote terminals in a common room far from the librarians,
will appear (smith, p. 316).
Patron

behavior

codes

resolve the situation.

alone

may

be

insufficient

to

As has been previously stated, many

librarians were unwilling to enforce existing codes in the
decades prior to Kreimer;

in Kreimer's aftermath, many are

now

the

unwilling

to

address

problem

or

require

library

patrons to adhere to rules of conduct for fear of expensive
and morale-draining litigation.
Perhaps all

public

librarians can do

is

educate and

inform themselves to the best of their abilities on legal
doctrine and issues pertaining to the governance of public
libraries and First Amendment activity, and depend on their
legal counsel when drafting patron behavior codes.

Librarians

dealing directly with patrons need specialized training to
help them cope with homeless problem patrons (Caywood, 1992,

p.

52).

Library managers must

be aware of the

stresses

endured by those who meet the library's patrons of a daily
basis,

consult with them as often as possible,

and support

them in their efforts to secure and maintain a peaceful and
orderly library atmosphere

(Caywood,

p.

52).

certainly not going to disappear overnight,

The issue is

and as Richard

Kreimer has established that it is p'ossible to sue a public
library and make some money in doing it, he certainly will not
be the last homeless problem patron to sue a public library.
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APPENDIX A
THE JOINT FREE PUBLIC LIBRARY OF MORRISTOWN AND MORRIS
TOWNSHIP LIBRARY PATRON POLICY
[Non-copyrighted material. For a copy, send a self-addressed,
stamped envelope to: Library patron policy, Joint Free Public
Library of Morristown and Morris Township, One Miller Road,
Morristown, NJ 07960. The author gratefully acknowledges the
assistance of Sarah Gulick, Library Director, and Maria
Norton, Assistant Director, Morristown Free Library.]

To allow all patrons of the Joint Free Public Library of
Morristown and Morris Township to use its facilities to the
fullest extent during regularly scheduled hours, the Library
Board

of

Trustees

has

adopted

the

following

rules

and

regulations:
PATRONS SHALL:
Engage in activities associated with the use of a public
library.

Patrons not reading,

studying,

or using library

materials may be required to leave the building.
Respect the rights of other patrons.

Patrons shall not

harass or annoy others through noisy or boisterous activities,
by staring at another person with the intent to annoy that
person, by following another person about the building with
the intent to annoy that person, by playing audio equipment so
that others can hear it,

by singing or talking loudly to

others or in monologues, or by behaving in a manner which can
be reasonably expected to disturb others.
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PATRONS SHALL NOT:
Consume food

or beverages,

smoke or use tobacco or

tobacco products.
Be under the influence of alcohol or drugs.
Engage in any illegal activity while in the library
building.
Interfere with the use of the library by other patrons,
or interfere with library employees' performance of their
duties.
Deface or mar library materials.
newspapers,

recordings

or

other

Books,

items

of

magazines,

the

library

collection [sic], nor shall they deface, mar or in any way
destroy or damage library furnishings,

walls, machines, or

other library property.
Enter the building without a shirt or shoes.

Patrons

must wear a covering of their upper bodies and shoes or other
footwear.

Patrons whose bodily hygiene is so offensive so as

to constitute a nuisance to other patrons may be required to
leave the building.
Bring pets or animals into the library.

(other than

guide dogs for the visually impaired)
Each patron shall be responsible for any fines, fees or
other charges due in accordance
schedules.

wi~h

the library'S standard

Failure to pay these fines will result in the

suspension of borrowing privileges.
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Any materials removed from the library must be checked
out on a valid library card or through other standard library
procedures such as interlibrary loan.
Any patron not abiding by these
regulations
library

of the

premises.

library may be
Library

or other

required to

employees

may

rules

and

leave the

contact

the

Morristown Police if deemed advisable.
Any patron who violates these rules and regulations may
be denied the privilege of access to the
Library's Board of Trustees,
Library Director.

library by the

on the recommendation of the

A patron whose privileges have been denied

may have the decision reviewed by the Board of Trustees.
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APPENDIX B
AMERICAN LIBRARY ASSOCIATION/OFFICE FOR INTELLECTUAL FREEDOM
GUIDELINES FOR THE DEVELOPMENT OF POLICIES AND PROCEDURES
REGARDING USER BEHAVIOR AND LIBRARY USAGE
Reprinted with permission of the American Library Association.

Introduction
Libraries are faced with problems of user behavior that
must be addressed to insure the effective delivery of service
and full access to facilities.

Library governing bodies must

approach the regulation of user behavior within the framework
of the ALA Code of Professional Ethics, the Library Bill of
Rights

and

the

constitutional

law,

including

standards

under

local
the

and

state

statutes,

First

and

Fourteenth

Amendments, due process and equal treatment under the law.
Publicly supported library service is based upon the
First Amendment right of free expression.

Publicly supported

libraries

public

are

recognized
At

expression.

least

one

as

limited

federal

court

of

forums

of

appeals

has

recognized a First Amendment right to receive information in
a public library.

Library policies and procedures that could

impinge upon such rights are subject to a higher standard of
review than may be required in the policies of other public
services and facilities.
There

is

a

significant

governmental

interest

in

maintaining a library environment that is conducive to all
users' exercise of their constitutionally protected right to
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receive information.

This significant interest authorizes

publicly supported libraries to maintain a safe and health
environment in which library users and staff can be free from
harassment,

intimidation,

and threats to their safety and

well-being.

Libraries should provide appropriate safeguards

against such behavior and enforce policies and procedures
addressing that behavior when it occurs.
In order to protect all library users' right of access to
library facilities, to ensure the safety of users and staff,
and to protect library resources and facilities from damage,
the

library's

governing

authority

may

impose

reasonable

restrictions on the time, place or manner of library access.
Guidelines
The American Library Association's Intellectual Freedom
committee recommends that publicly supported libraries use the
following guidelines, based upon constitutional principles, to
develop policies and procedures governing the use of library
facilities:
1.

Libraries are advised to rely upon existing legislation
and law enforcement mechanisms as the primary means of
controlling

behavior

that

involves

public

safety,

criminal behavior, or other issues covered by existing
local,

state or federal statutes.

In many instances,

this legal framework may be sufficient to provide the
library with the necessary tools to maintain order.
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2.

If the library's governing body chooses to write its own
policies and procedures regarding user behavior or access
to

library

facilities,

policies should cite

services,

statue~

and

resources,

the

or ordinances upon which the

authority to make those policies is based.
3.

Library policies and procedures governing the use of
library facilities should be carefully examined to insure
that they are not in violation of the LIBRARY BILL OF
RIGHTS.

4.

Reasonable and narrowly drawn policies are procedures
designed

to

facilities

prohibit
and

interference

services

by

with

others,

or

use
to

of

the

prohibit

activities inconsistent with achievement of sUbstantial
library objectives, are acceptable.
5.

Such policies and the attendant implementing procedures
should
counsel

be reviewed regularly
for

compliance

constitutional
rights

the

with

requirements,

legislation,

by

library's

federal

federal

and

legal

and

state

state

civil

all other applicable federal and

state legislation, and applicable case law.
6.

Every effort should be made to respond to potentially
difficult circumstances of user behavior in a timely,
direct

and

sensitivity

open

manner.

should

be

used

Common
to

sense,

resolve

reason and
issues

in

constructive and positive manner without escalation.

a
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7.

Libraries

should

develop

an

ongoing

staff

training

program based upon their user behavior policy.

This

policy should include training to develop empathy and
understanding of the social and economic problems of some
library users.
8.

Policies and regulations that impose restrictions on
library access:
a.

should

apply

only

to

those

activities

that

materially interfere with the public's right of
access to library facilities,

the safety of users

and staff, and the protection of library resources
and facilities;
b.

should narrowly tailor prohibitions or restrictions
so that they are not more restrictive than needed to
serve their objectives;

c.

should attempt to balance competing interests and
avoid

favoring

the

individual rights,

majority

at

the

expense

of

or allowing individual users'

rights to supersede those of the majority of library
users;
d.

should be based upon actual behavior and not upon
arbitrary

distinctions

classes of individuals.

between

individuals

or

Policies should not target

specific users or groups of users based upon an
assumption or expectation that such users might
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engage

in

behaviors

that

could

disrupt

library

service;
e.

should not restrict access to the library by persons
who merely inspire the anger or annoyance of others.
Policies based upon appearance or behavior that is
merely annoying or which merely generates negative
sUbjective reactions from others, do not meet the
necessary

standard

unless

the

behavior

would

interfere with access by an objectively reasonable
person to library facilities and services.
policies

should

employ

a

reasonable,

such

objective

standard based on the behavior itself;
f.

must provide a clear description of the behavior
that is prohibited so that a reasonably intelligent
person

will

have

fair

warning

and

must

be

continually and clearly communicated in an effective
manner to all library users;
g.

to the greatest extent possible, should not leave
those affected without adequate al ternati ve means of
access to information in the library;

h.

must be enforced evenhandedly, and not in a manner
intended to benefit or disfavor any person or group
in an arbitrary or capricious manner.

The user behaviors addressed in these guidelines are the
result

of

conditions.

a

wide

variety

or

individual

and

societal

Libraries should take advantage of the expertise
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of local social service agencies,
health professionals,
community

resources

advocacy groups,

law enforcement officials,
to

develop

community

and other

strategies

addressing the needs of a diverse population.

Adopted by the Intellectual Freedom committee
January 24, 1993
[ISBN 8389-7763-4]

mental

for
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