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ABSTRACT 

This study is designed to investigate discrimination in employ

ment against resident aliens in the United States as evaluated by both 

U . S. practices and standards of international law and to determine 

whether the American treatment of aliens in employment is compatible 

with the international standard. 

In order to examine the common assertion that American prac

tices in the treatment of aliens in employment is superior to the inter

national minimum standard, two sets of hypotheses are tested: one on 

the existence of the minimum international standard, which protects 

aliens' rights, and the other on the American practice of requiring 

citizenship for employment, which deprives aliens of equal protection 

and thereby places the legal position of aliens below the minimum 

international standard. 

Three major souces of data for this study involve data from 

(1) international arbitrations, conventions and agreements; (2) United 

States exec uti ve, legislative, and judicial decisions and actions; and 

(3) Immigration and Naturalization Service materials. 

The major findings indicate that the contemporary minimum 

international standard includes post-1945 Human Rights instruments 

together with the traditional minimum international standards. The 

most significant finding is that the contemporary minimum standard 

affords aliens the right to work without discrimination and confirms 

vii 
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the relevant hypothesis in connection with the minimum standard. 

The study reveals that aliens in the United States are discriminated 

against in employment because of alienage at three different levels-

federal, state, and private--with more intensity of discrimination at 

the federal level, despite the equal protection clause in the U. S. Con

stitution. The study concludes that American employment practice in 

the period of 1886-1971 was comparable with the international standard. 

On the other hand, during the 1971-1980 era, U.S. standards were 

below the minimum international standard as set forth by international 

law. This confirms the hypothesis, with some modification, that the 

U. S. practice of demanding citizenship for some employment has under

cut the legal position of aliens so that it falls below the minimum inter

national standard. 



CHAPTER 1 

INTRODUCTION 

When an alien lives with you in your land, do not mis
trea t him. The alien living with you must be treated as one 
of your native-born. Love him as yourself. for you were 
aliens in Egypt. I am the Lord your God. 

-- Leviticus 19:33 

This chapter, by way of introduction, defines the major problem, 

the objectives, procedures, scope, and organizaion of the study. In 

defining the major problem, the focus is on two aspects: the treatment 

of aliens in international law and the treatment of aliens in employment 

in the United States. 

Treatment of Aliens in International Law 

For more than 200 years, international law has prescribed a mini-

mum international standard for the treatment of aliens. States are not 

obligated to admit aliens to their territory; but, if they permit aliens 

to enter, they must assume obligations assuring that the treatment of 

these aliens conforms to generally defined and acceptable standards of 

international law. 

At the present stage of development of international law, the 

minimum international standard is a concept for lithe decent treatment of 

aliens. III As Secretary of State Cordell Hull pointed out, the important 

general norm of nondiscrimination has been a principle designed for the 

1. Alwyn V. Freeman, International Res onsibilit of States for 
Denial of Justice (New York: Longmans, Green and Co., 1978 , p. 529; 
Min-Chuan Ku, IIResponsibility of the State for Injuries Caused in Its 
Territory to Aliens (with Special Reference to National Standards versus 
International Standard)1I (Ph.D. diss., New York University, 1981), p. 139. 

1 
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protection against inhumane treatment of the individual aliens. 2 It may 

be well to quote Elihu Root, President of the American Society of Inter-

national Law, whose words of great simplicity and power have become a 

classic in the discussion about the treatment of aliens. 

There is a standard of justice, very simple, very fundamental, 
and of such general acceptance by all civilized countries as to 
form a part of the international law of the world. The condi
tion upon which any country is entitled to measure the justice 
due from it to an alien by the justice which it accords to its 
own citizens is that its system of law and administration shall 
conform to this general standard. If any country's system of 
law and administration does not conform to that standard, al
though the people of the country may be content or compelled 
to live under it, no other country can be compelled to accept 
it as furnishing a satisfactory measure of treatment to' its 
citizens. 3 

The treatmeilt of the national cannot be taken as a standard 

because of the variety of organization in the different communities of 

the world. There are, however, certain standards recognized by civi-

lized nations and consecrated by the general principles of law and order 

as expressed and applied in state practice. This is what is legitimately 

called an international minimum standard, which represents the minimum 

of just and adequate treatment of aliens. In short, there is a minimum 

standard of treatment demanded by international law that is permanently 

enduring and which cannot be annulled by municipal law and defended 

2. Marjorie M. Whiteman, Digest of International Law, vol. 8 
(Washington, DC: U. S. Government Printing Office, 1967): 376; Green 
H. Hackworth, Digest of International Law, vol. 4 (Washington, DC: 
U. S. Government Printing Office, 1942): 658-60; Myres S. McDougal, 
Harold D. Lasswell, and Lung-Chu Chen, "Protection of Aliens from 
Discrimination and World Public Order: Responsibilities of States Con
joined with Human Rights," AJIL 70 (July 1976): 444. 

3. Elihu Root, "The Basis of Protection to Citizens Residing 
A broad," Proceedings of the American Society of International Law 4 
(1910): 517-28. 
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by the contention that nationals are likewise denied these rights. This 

minimum furnishes a criterion for the measurement of the treatment that 

an alien should enjoy. A s Alwyn Vernon Freeman observed, "this level 

cannot be reduced to precise mathematical terms, but its existence is 

4 not less certain and its guaranty not the less real for all that." 

International law imposes duties upon states to protect the alien 

population, but the extent to which those obligations are discharged 

depends upon municipal law and its enforcement. Actual practice varies 

since each state interprets international rules and judges the extent to 

which aliens enjoy rights and privileges. 

Although some states mistreat and deny aliens their rights, the 

majority of nations adhere to the principle of minimum international stan-

dard, and the doctrine of a number of international commentators, authors 

and lawyers. 5 Whenever treatment of an alien constitutes a violation of 

4. A. Freeman, International Responsibility of States for 
Denial of Justice, p. 540. According to Edwin M. Borchard, this mInI
mum has acquired a permanent place in the protective ambit of interna
tional forums. See Borchard, "The 'Minimum Standard' of the Treatment 
of Aliens," Proceedings of the American Society of International Law 33 
(1939): 52. 

5. Borchard, "The 'Minimum Standard' of the Treatment of Aliens," 
pp. 51-103; idem, "The Minimum Standard of the Treatment of Aliens," pp. 
445; idem, The Diplomatic Protection of Citizens Abroad or the Law of 
International Claims (New York: Kraus, 1970), pp. 39-43, 104-9; A. Free
man, International Responsibility of States for Denial of Justice, pp. 
497-530; Frederick S. Dunn, The Protection of Nationals (Baltimore: 
The Hopkins Press, 1932), pp. 141-2; Myres S. McDougal, Harold D. 
Lasswell, and Lung-Chu Chen, Human Rights and World Public Order: 
The Basic Politics of an International Law of Human Dignity (New Haven: 
Yale Univ. Press, 1980, pp. 737-8. On the international minimum stan
dard, see also Andreas H. Roth, The Minimum Standard of International 
Law Applied to Aliens (Leiden: A. W. Sijthoff's Uitgeversmaatschappij 
N.V., 1949), pp. 81-123); American Law Institute, Restatement (Second) 
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international customary or treaty law, the state of which the injured 

alien is a citizen has a legal right to make a diplomatic protest against 

and submit a claim for damages to the state responsible for the wrong. 

The development of the minimum international standard coincided 

with the emergence of the modern nation-state system and, more specif-

icalIy, with the increased movement of persons from one state to another. 

Thus, with the development of modern international law, the view that 

a state as a member of the family of nations owed a duty to extend 

protection to aliens became an important consideration in the formulation 

of national policies. Aliens thereby became the recipients of privileges 

growing out of the duty of one state to another. 

Arbitrary treatment of aliens, particularly in the modern era, 

has given rise to numerous international disputes in regard to discrim-

ination. Not only is such discrimination a national concern, it also is 

of the Foreign Relations Law of the United States (Washington, DC: 
American Law Institute, 1965), pp. 501-7; Chittharanjan F. Amerasinghe, 
State Responsibility for Injuries to Aliens (Oxford: Clarendon Press, 
1967), pp. 278-81; Ian Brownlie, Principles of Public International Law, 
2d ed. (Oxford: Clarendon Press, 1973), pp. 510-4; Warwick McKean, 
Equality and Discrimination Under International Law (Oxford: Claren
don Press, 1983), pp. 197-203; Richard B. Lillich, ed., International 
Law of State Responsibility for Injuries to Aliens (Charlottesville: 
University Press of Virginia, 1983), pp. 1-35; Clyde Eagleton, The 
Responsibility of States in International Law (New York: The New 
York University Press, 1928), pp. 82-7; Karel Vasak, ed., The Inter
national Dimensions of Human Rights, 2 vols. (Westport: Greenwood 
Press, 1982), 1:44,106; Richard B. Lillich, The Human Rights of Aliens 
in Contemporary International Law (Manchester: Manchester University 
Press, 1984), p. 17. 
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an international concern today. 6 The United States has been particu-

larly sensitive, in fact, to discriminatory measures taken against its 

citizens in retaliation for actions taken by the U. S. government against 

the offending state. Thus, in Banco Nacional de Cuba v. Farr, Whit

lock and Co. ,
7 

the Second Circuit found a Cuban expropriation decree 

to have been in violation of international law and therefore in valid, 

mainly because it was a vindictive measure directed specifically at U. S. 

. 1 8 nailona s. 

The treatment of aliens by a major power such as the United 

States is of significance to the development of international law because 

international law to protect employment of aliens largely depends upon 

the legal interpretation and actual practices of major powers. If the 

6. Ruben Kraiem, "Aliens: Constitutionality of Discrimination 
Based on National Origin--Narenji v. Civiletti," Harvard International 
Law Journal 21 (1980): 488; on discrimination generally, see E. W. 
Vierdag, The Concept of Discrimination in International Law (The 
Hague: Martinus Nijhoff, 1973), p. 2. 

7. 383 F. 2d 166 (2d Cir. 1967); see also Joseph M. Sweeney, 
Covey T. Oliver, and Noyes E. Leech, Cases and Materials on the In
ternational Legal System, 2d ed. (Mineola, NY: The Foundation Press, 
Inc., 1981), pp. 390-1. 

8. Banco Nacional de Cuba v. Farr, Whitlock and Co. , 383 F. 
2d 183-5 (2d Cir. 1967); see also Banco Nacional de Cuba v. Sabbatino, 
307 F. 2d 845, 867 (2d Cir. 1962); Thomas Buergenthal and Louis B. 
Sohn, The International Protection of Human Rights (New York: The 
Bobbs-Merrill Company, Inc., 1973), pp. 23-137; Wolfgang Friedmann, 
Oli ver J. Lissitzyn, and Richard C. Pugh, International Law, Cases 
and Materials (St. Paul: West, 1969), pp. 745-408; Henry J. Steiner 
and Detlev F. Vagts, Transnational Legal Problems: Materials and 
Text, 2d ed., rev. (Mineola, NY: The Foundation Press, Inc., 1976), 
pp. 357-408; Louis B. Sohn and Richard R. Baxter, "Draft Convention 
on the International Responsibility of States for Injuries to Aliens," 
AJIL 55 (1961): 548. 
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United States adheres to principles of international law, these principles 

will be extended and strengthened. Such United States compliance with 

international law will contribute greatly to the development of interna-

9 tional law by setting an example. Failure to observe the standard 

may even be interpreted by the world community as United States 

unwillingness to adhere to a given principle of international law. This 

may be potentially detrimental to the development of the international 

legal order. 

Traditionally, the United States has been particularly interested 

in this area of the law, and it has been one of the most frequent par-

ticipants in international claims tribunals, as both the claimant and 

10 
respondent. This may be due in part to the fact that the United 

States has been both a sending and receiving state on a substantial 

scale in the matter of aliens. Naturally the state that has many of its 

own nationals abroad is likely to have injuries to those nationals, for 

which it will be exercising protection and bringing international claims. 

In turn, the United States receives far more aliens than any other state. 

In 1978 Congress and the President created the Select Commission on 

9. Louis Henkin, How Nations Behave: Law and Foreign 
Policy (New York: Praeger Publishers, 1968), pp. 235-6, 248-9. See 
also Thomas M. Franck and Edward Weisband, World Politics: Verbal 
Strategy among the Superpowers (New York: Oxford University Press, 
1975), pp. 133-69. 

10. United States and Mexico Claims Commission, Opinions of 
Commissioners under the Convention Concluded September 8, 1923 
between the United States and Mexico (Washington, DC: Government 
Printing Office, 1927); Manley O. Hudson, International Tribunals, 
Past and Future (1944; New York: Kraus Reprint Co., 1972), pp. 
196-7; Frank G. Dawson and Ivan L. Head, International Law, National 
Tribunals and the Rights of Aliens (New York: Syracuse University, 
1971) . 
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Immigration and Refugee Policy and charged it with analyzing immigra-

tion impacts and formulating recommendations in this area. In the final 

report and recommendations of the Select Commission, Dr. Leon F. 

Bou vier., a research demographer on the Select Commission, reported 

that the number of immigrants reaches 750,000 per year.ll In ihe 

past five years, nearly 3 million immigrants have arrived in the United 

Sta tes (see Figure A-I, A ppendix A). 12 

The ever-increasing influx of these aliens against the backdrop 

of the United States' current economic problems has spotlighted the 

debate over U. S. immigration policies as a fundamental and pressing 

issue facing the nation. 

Treatment of Aliens in the United States 

Prior to examining major problems with respect to the treatment 

of aliens in the United States, the clarification of the term "aliens" is 

imperative. The term "aliens" has many uses. There are several cIas-

sifications of aliens. 

11. U. S. Congress, House and Senate, Committee on the Judi
ciary, U. S. Immigration Policy and the National Interest, 86th Cong., 1st 
Sess., 1981, p. 93, 414. See also Charles Smith and Juan E. Mendez, 
"Employer Sanctions and Other Labor Market Restrictions on Alien Employ
ment; The Scorched Earth Approach to Immigration Control," North Caro
lina Journal of International Law and Commercial Regulations 6 (Winter 
1980): 19. 

12. U • S. Congress, U. S. Immigration Policy and the National 
Interest. In 1979, for example, 4,490,228 aliens reported to the Dept. of 
Justice as required by 8 U.S.C. §1305 (1979). It comprises approxi
mately 6% of the American population, which as of June 30, 1978 was 
601,442,000. See also U. S. Department of Justice, Immigration and 
Naturalization Service, Immigration Literature: Abstracts of Demo
graphic, Economic, and Policy Studies (Washington, DC: U. S. Govern
ment Printing Office, 1979), p. 88; U. S. Department of Commerce, U. S. 
Bureau of Census. Statistical Abstract of the United States, 1982, p.88; 



An alien is defined under U. S. law as "any person who is not 

a citizen or national of the United States.,,13 A national is defined as 

8 

"( A) a citizen of the United States or (B) a person who, though not a 

citizen of the United States, owes permanent allegiance to the United 

13 
States." In popular usage, the term "nationals" has a broader mean-

ing than the term "citizens". A resident in the United States can be a 

national of the United States but not a citizen thereof. For example, a 

person born in specifically defined "outlying possessions" of the United 

States (that is, American Samoa and Swains Island) are nationals but 

not citizens. 

With limited exceptions, citizens of the United States are per-

sons who are born or naturalized in the United States. The Fourteenth 

Amendment to the Constitution states that all persons born in the United 

States and subject to its jurisdiction are citizens. Exceptions to this 

usual application of the jus soli are based on the jus sanguinis. Under 

the jus sanguinis, a child can be a citizen of the United States by being 

born outside the territory of the United States to one or both parents 

who are citizens of the United States. For example, a person born in 

Joy B. Peltz, "State Prohibitions on Employment Opportunities for Resi
dent Aliens: Legislative Recommendations, Ii Fordham Urban Law Journal 
10 (1982): 699-700. 

13 . 8 U. S . C. 11 0 1 (a) (22) (1970) . 

14. Ibid. See also Richard N. Swift, International Law: Current 
& Classic (New York: John Wiley & Sons, Inc., 1969), p. 300; Gerhard 
von Glahn, Law among Nations: An Introduction to Public International 
Law, 4th ed. (New York: Macmillan Publishing Co., Inc., 1981), p. 
201; David Carliner, The Rights of Aliens: An American Civil Liberties 
Union Handbook (New York: Avon Books, 1977), p. 22-3. 



American Samoa is a citizen if one of the parents is a citizen of the 

United States. 15 

Aliens are classified as immigrants or nonimmigrants. An 

9 

immigrant is lawfully accorded the privilege of residing permanently in 

the United States in accordance with the immigration laws, whereas 

nonimmigrants are temporary residents. Basically, an alien is consid-

ered a nonimmigrant when an application for a temporary visa to enter 

the United States is made, and when the alien does not intend to 

16 
establish permanent residence after entering the United States. 

As defined above, the term "aliens" has a different classifi-

cation. This dissertation is concerned with the treatment of aliens as 

lawful permanent residents, especially regarding their employment in 

the United States. Therefore, unless otherwise specified hereinafter, 

references to aliens are to the lawful permanent resident aliens. The 

present writer has used the terms "aliens" and "immigrants" inter-

changeably in subsequent pages. With this definition in mind, the 

treatment of aliens in the United States is discussed. In this connection, 

15. Von Glahn, Law among Nations: An Introduction to Pub
lic International Law, pp. 201-3; William W. Bishop, Jr., International 
Law: Cases and Materials, 3rd ed. (Boston: Little, Brown and Co., 
1971), pp. 510-20; Peter Mutharika, The Alien under American Law: 
Text, Material, Cases (New York: Oceana Publications, Inc., 1981), 
p. 7. 

16. 8 U.S.C. 1101(a)(15)(1970); 8 U.S.C. 1101(a)(20)(1970); 
Gerald Kaiser, Open Doors to the U. S. A. : Practical Guide to Immi
gration Law (New York: Open Doors Publishing Company, Inc., 1973), 
p. 4. 



a major concern is that the overflow of aliens may be IInegatively 

affectingll the status of aliens. 17 Others view the overflow as being 

10 

IIrepressive or discriminatory II in its impact, creating a new feeling of 

hostility against aliens. 18 For instance, Susan Bass Levin argued 

that aliens are not provided certain employment offered citizens. 

Basing her analysis upon constitutionality of employment restrictions 

on resident aliens, she maintained that aliens pay taxes, file income 

tax returns, serve in the military, and bear other responsibilities as 

though they were citizens. Despite their loyalty to the government, 

according to Levin, varying prohibitions are imposed against aliens, 

and aliens appear to be a prime example of a IIdiscrete and insular 

. . 1119 mmority. 

Upon arrival, the aliens' primary concern has been finding 

employment. Yet, they have often discovered that their status as 

aliens has barred them from job opportunities by both state and federal 

17. Austin T. Fragomen, Jr. and Lydio F. Tomasi, eds., 
In Defense of the A lien, (vol. 2) Immigration Law and Legal Repre
sentation (New York: Center for Migration Studies, 1980), p. 131. 

18. Ibid., p. 95. 

19. Levin, liThe Constitutionality of Employment Restriction 
on Resident Aliens in the United States, II Buffalo Law Review 24 (Fall 
1974): 211. Discrimination imposed upon aliens extends far back in 
history and has its roots deep in primitive suspicions and fears of the 
outsider. See Dawson and Head, International Law, National Tribunals 
and the Rights of Aliens, p. xi; Milton R.Konvitz, The Asian and the 
Asiatic in American Law (New York: Cornell University Press, 1946). 
p. 180. 



law. In short, many have argued that citizenship requirements for 

employment have discriminated against aliens. 20 

11 

Coupled with such arguments, the current Immigration Reform 

bill (Simpson-Mazzoli bill) has heated up the debate over discrimination 

against aliens as one of the major issues in the House and Senate 

Conference Committee. 

Originally the immigration reform legislation was introduced on 

March 17, 1982 by Senator Alan K. Simpson, Republican of Wyoming, 

and Representative Roman L. Mazzoli, Democrat of Kentucky. The 

legislation, better known as the Simpson-Mazzoli bill, represented the 

first comprehensive proposed overhaul of the nation's immigration laws 

in three decades--since the enactment of the 1952 Immigration and 

N " 1" A 21 atlOna lty ct. 

20. In the field of employment, see Kurt Glaser and Stefan T. 
Possony, Victim~ of Politics: The State of Human Rights (New York: 
Columbia University Press, 1979). In this book, Possony (p. 337) 
argued that lithe United States is noted for its restrictive policy toward 
aliens. II See also Stanley Feldstein and Lawrence Costello, eds., The 
Ordeal of Assimilation: A Documentary History of the White Worki~ 
Class (Garden City, NY: Anchor Books, 1914); Denny Chin, "Com
ments on Aliens' Rights to Work: State and Federal Discrimination, II 
Fordham Law Review 45 (March 1977): 837; Cf. Shyameshwar Das, 
"Discrimination in Employment against Aliens--The Impact of the Con
stitution and Federal Civil Rights Laws, II University of Pittsburgh Law 
Review 35 (1974): 499; "Note, Consti~utionality of Restrictions on 
Alien's Right to Work, II Columbia Law Review 57 (1957): 1012; for 
Mexican aliens, see U. S. Congress, Senate, Committee on the Judiciary, 
Alien Adjustment and Employment Act of 1977, 95th Cong., 2d Sess., 
Sept. 1,1978, pt. 1 and pt. 2. 

21. "Immigration Reform Measures Dies in House, II Congres
sional Quarterly Almanac 38 (1982): 407; U. S. Statutes at Large, voI. 
66, p. 163; see also U.S. Congress, House, Committee on the Judiciary, 
Immigration Reform and Control Act of 1982, Report to accompany H.R. 
6514, 97th Cong., 2d Sess., 28 Sept. 1982, Report 97-890, pt. 1 and 
pt. 2. 
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The immigration reform bill is a package that includes sanctions 

against employers who knowingly hire illegal aliens, amnesty programs 

for illegal aliens already in the United States, expansion of the existing 

temporary worker program primarily for the ag!"iculture industry, and 

1 l · . . 22 a cap on ega ImmIgratIOn. 

The reform bill passed both houses in 1984, but it died in a 

conference committee in the closing days of the 98th Congress. The 

immigration bill was introduced again on May 23, 1985. This is the 

fourth consecutive year that Congress has wrestled with immigration 

reform, but the effort has not become any easier. The issues are 

complex and are not susceptible to easy concensus. Still in contention 

is a House provision barring discrimination by employers against aliens 

legally in the United States. The House provision was mainly designed 

to prevent discrimination against legal employers who knowingly hire 

illegal aliens. It has been charged that employers anxious to a void 

the new penalty for hiring illegal aliens may be led to discriminate 

against legal aliens who look and sound foreign. 23 

22. IIImmigration Reform Measure Dies in House, II Congressional 
Quarterly Almanac 38 (1982): 405-7; Karen Tumulty, II Conferees Tackle 
Immigration Bill Today, II Los Angeles Times, 13 Sept. 1984, pt. 1, p. 6; 
for further details, see U. S. Congress, House, Committee on the Judi
ciary, Immigration Reform and Control Act of 1983, Report to accompany 
H.R. 1510, 98th Cong., 1st Sess., May 13, 1983, Report 98-115, pt. 1 
and pt. 4 (pt.4 submitted by the Committee on Education and Labor). 

23. Nadine Chodas, lIl'ew Immigration Bill Introduced in 
Senate. 1I Congressional Quarterly 42 (May 25,1985): 1025; Ibid., 
42, no. 37 (Sept. 1984): 2275; IIImmigrants,1I Time, 8 July 1985, 
p. 52; U. S. Congress, House, Committee on the Judiciary, Immi
gration Reform and Control Act of 1983, pt. 1, pp. 40-42. 
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To address such a concern, the provisions would create a "spe-

cial counsel" within a proposed U.S. Immigration Board to investigate 

charges of discrimination, and which would allow legal resident aliens to 

sue employers before the U. S. Immigration Board if employers discrimi-

nated against aliens because of citizenship. The board would be autho-

rized to penalize employers found guilty of discrimination and to award 

remedies to affected aliens. Civil penalties of up to $1,000 per alien 

could be levied for each initial instance of discrimination, and repeated 

violations could be assessed with fines up to $2,000 per alien. 24 

In reference to the provision, House Judiciary Chairman Peter 

W. Rodino, Jr., Democrat of New Jersey, contended that "people who 

were not citizens but who were in this country legally should be pro-

t t d f d ' " t' ,,25 ec e rom lscrlmlna IOn. 

The Senate version of the bill differs from the House version 

in that it contains no such provision. Senator Simpson, chief sponsor 

of the Senate bill, and some House Republican conferees claimed that 

the provision's ban against discrimination based on alienage amounted 

to an expansion of civil rights law without any proof of discrimination 

against aliens. To quote Representative Hamilton Fish, Jr., Republi-

can of New Jersey, it is "a tragedy that this issue of alienage discrim-

ination has been blown way out of proportion. Alienage is a temporary 

24. Stephen Engelberg, "Negotiators Report a Compromise that 
May Revive Immigration Bill," New York Times, 12 Oct. 1984, p. 6; 
U. S. Congress, Immigration Reform and Control Act of 1983, pt. 1, pp. 
40-42. 

25. Nadine Chodas, "Immigration Reform Snagged on Issues of 
Discrimination," Congressional Quarterly 42 (Sept. 1984): 2366. 
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situations. It is not an immutable one, such as race, and should not 

receive special treatment in the law without proof that discrimination 

. ,,26 eXIsts. 

To reconcile the differences, each house sent members to a con-

ference committee and has met unsuccessfully nine times since September 

13, 1984 on the single provision which bans job discrimination based on 

alienage. In fact, the antidiscrimination provision is the only remaining 

major obstacle to the agreement on the immigration overhaul bill. 27 

The conflicting views in Congress on the necessity of this par-

ticular provision of antidiscrimination no longer adequately depict the 

reality of employment of aliens in the United States. A more accurate 

knowledge of the employment status of aliens based on systematic 

analysis is essential. In this sense, this dissertation may be timely. 

As a general rule, lawful permanent residents within the terri-

torial jurisdiction of the United States are entitled to a larger measure 

of constitutional protection than are nonimmigrants. The constitutional 

safeguards against employment discrimination derive primarily from the 

equal protection clause of the Fourteenth Amendment, which precludes 

the states from depriving any person of equal protection under the 

law. The due process clause of the Fifth Amendment imposes many 

of the same requirements upon the federal government as the equal 

26. Ibid. For further conflicting views, see U. S. Congress, 
Immigration Reform and Control Act of 1983, pt. 1, pp. 166-184, and 
ibid., pt. 4, pp. 70-6. 

27. Robert E. Taylor, "Immigration Bill Conferees to Resume 
Work on Anti-discrimination Provision," Wall Street Journal, 24 Sept. 
1984, p. 22. 
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28 
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All aliens are, of course, "persons" within the meaning of the 

Fifth and Fourteenth Amendments and are protected from deprivation 

29 
of life, liberty, or property without due process of law. The alien's 

right to earn a livelihood is assured by the Fifth and Fourteenth 

A d d b " " "th " t" 30 men ments an y treaty provIsIons WI varIOUS na Ions. 

Despite the theoretical constitutional guarantee for the protection 

of aliens against discrimination in employment, statutes and regulations 

demanding citizenship for employment by states and federal governments 

discriminated against aliens in consequence of the increasing influx of 

immigrants into the United States. Consequently, the constitutionality 

of citizenship requirements frequently has been challenged on equal 

28. Mutharika, The Alien under American Law: Text, Mate
rials, Cases, p. 3; 8 U.S.C. 1101(a)(20)(1970). Daniel J. Hoffmeier 
argued that "there is no longer any doubt that the economic organiza
tion of modern society demands such an individual economic right be 
legally protected." See Hoffheimer, "Wandering between Two Worlds: 
Employment Discrimination against Aliens," Virginia Journal of Interna
tional Law 16 (1975-6): 355-402; Claire M. Schenk, "The Constitution
ality of Legislative Restrictions on the Employment Rights in New York 
State," Syracuse Journal of International Law and Commerce, 7 (1979): 
113; Norman MacKenzie, ed., The Legal Status of Aliens in Pacific 
Countries (1937; New York: Kraus Reprint Co., 1975), p. 319. 

29. Charles Gordon and Ellen G. Gordon, Immigration and 
Nationality Law (New York: Matthew Bender, 1980), Chap. 2.4a; 42 
U.S.C. 1981 (1973); 8 U.S.C. 41(1970); MacKenzie, The Legal Status 
of Aliens in Pacific Countries, p. 317; Patrick J. Travers, "The Con
stitutional Status of State and Federal Governmental Discrimination 
against Resident Aliens," Harvard International Law Journal 16 (1975); 
115. 

30. Truax v. Raich, 239 U.S. 33,41 (1915); Takahashi v. Fish 
and Game, 333 U.S. 410,419,68 S.Ct. 1138, 91L.Ed. 1478 (1948); 
Gordon and Gordon, Immigration and Nationality Law, Chapt. 1, p. 17. 
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31 
protection and due process grounds. For example, Mow Sun Wong 

v. Hampton, the U. S. Supreme Court found that federal employment 

d o 0 0 0 0 10 0 0 1 32 IscrlmlnatlOn agaInst a lens was unconstItutlOna . The Court held 

that a challenged Civil Service Commission regulation demanding citizen-

ship as a prerequisite to employment was a violation of the due process 

clause of the Fifth Amendment. However, the Court strongly implied 

some possible political exception to the general rule, stating that some 

executive decisions may be exceptional because such questions are 

"politicaJli in nature. 

In Yick Wo v. Hopkins, Truax v. Raich, and Takahashi v. Fish 

and Game Commission, the Supreme Court struck down state require-

ments or practices that foreclosed employment opportunities to aliens, 

finding in each instance an infringement of the Fourteenth Amendment's 

equal protection clause. 33 In each case, the Court emphasized the right 

to work as an essential element of personal freedom. 

Although the trend in the cases in general favors equal protec-

tion of aliens, aliens are still not free from discrimination in employment. 

31. Peltz, "State Prohibitions on Employment Opportunities 
for Resident Aliens: Legislative Recommendations," pp. 699-724. 

32. 426 U.S. 80 (1976); see also Sheryl A. Newberry, "Con
stitutional Law--Aliens--Civil Service Commission Regulation Demanding 
Citizenship as a Prerequisite to Employment Deprives Resident Aliens 
of Liberty without due Process of Law," Georgia Journal of Interna
tional and Comparative Law 7 (1977): 187-94. 

33. Yick Wo v. Hopkins, 118 U.S. 356 (1886); Truax v. 
Raich, 239 U. S. 33 (1915); Takahashi v. Fish and Game Commission, 
334 U.S. 410 (1948). 
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There are ever-present instances where practice deviates from prin-

ciples. The Supreme Court has applied different standards of review 

of discriminatory state statutes and federal regulations in each case. 

There have been constant accusations of "political community exceptions ll 

to the equal protection clause and to the due process clauses. The 

most recent Supreme Court, for example, opened up an exception to 

the general rule of equal protection. In Ambach v. Norwick, the 

Court upheld a New York rule that restricts the hiring of public school 

teachers to U. S. citizens. 34 Ambach v. Norwick is important in that 

it appears to open the door for additional exceptions to the Yick Wo 

doctrine of prohibiting state public employment discrimination based on 

alienage. 35 Indeed, the New York Board of Regents expressly requires 

U.S. citizenship for eligibility to receive a license to teach.
36 

In short, 

questions are often raised as to whether the U. S. practice of municipal 

law has appropriately complemented the theoretical constitutional guar-

antee for the protection of aliens against discrimination in employment. 

Discrimination in general takes many forms. Few concepts 

demand so much attention, both in the national and in the international 

spheres, and can cause as much confusion as "discrimination" does. 

In this dissertation, discrimination against aliens in employment is dealt 

34. 441 U.S. 68 (1979); 99 S.Ct. 1598 (1979). 

35. 99 S.Ct. 1590 (1979). 

36. In the Chapter 4 examples of state statutes limiting the 
particular occupation involved to United States citizens only is dis
cussed in detail. See Chin, II Aliens' Right to Work: State and Federal 
Discrimination," p. 837. 
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with from the point of view of international law. On the basis of com-

prehensive research on this topic, E. W. Vierdag gave the following 

definition: 

Discrimination occurs when the equality of inequality of treat
ment results from a 'wrong' judgment as to the relevance or 
irrelevance of the various human attributes that are taken into 
account. Therefore, discrimination will be provisionally defined 
as 'wrongly equal, or wrongly unequal treatment.' . • . the 
adjective 'wrong' refers to a situation in which f>qual treatment 
is accorded to 'une~uals" or unequal treatment to 'equals,' as 
is sometimes done. 3 

Hence, such a discriminatory policy demanding citizenship as a prereq-

uisite to empbyment may deprive aliens of rights without equal protec-

tion of law. In its Restatement of Foreign Relations Law, the American 

Law Institute characterized discrimination against aliens as "conduct 

which departs from the international minimum standard. 11
38 In any 

event, what is critical for the purpose of this dissertation is that 

such discriminatory treatment in employment on the basis of citizenship 

37. For lengthy discussion on the topic, see Vierdag, The 
Concept of Discrimination in International Law, pp. 48-82. See also 
Guy S. Goodwin-Gill, International Law and the Movement of Persons 
States (Oxford: Clarendon Press, 1978), pp. 83-7; American Law 
Institute, Restatement (Second) of the Foreign Relations Law of the 
United States, pp. 507-8; McDougal et al., Human Rights and World 
Public Order: The Basic Policies of an International Law of Human 
Dignity, p. 750; Cf. Glaser and Possony, Victims of Politics: The 
State of Human Rights, pp. 280-412; Theodor Meron, "The Meaning 
and Reach of the International Convention on the Elimination of All 
Forms of Racial Discrimination," American Journal of Internattonal Law 
79 (1985): 286. 

38. American Law Institute, Restatement (Second) of the For
eign Relations Law of the United States, pp. 507-8; Kraiem, "Aliens: 
Constitutionality of Discrimination Based on National Origin--Narenji v. 
Civiletti ," pp. 467-543; MacDougal et aI., Human Rights and World 
Public Order: The Basic Policies of an International Law of Human 
Dignity, p. 750. 
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may reduce an alien's status below the minimum standard of treatment 

as set by international law. This contributes a violation of international 

law. 

Object of the Study 

The object of this study was to investigate discrimination in 

employment against aliens in the United States as evaluated by the 

minimum international standard to determine if the U. S. treatment of 

aliens falls above or below the minimum standard as specified in inter

national law. 

This project was designed to: 

1. Analyze and explain the minimum international standard of 

treatment that all nations must accord aliens within their 

jurisdictions. 

2. Review the legal basis of the rights of aliens as defined in 

customary international law and international agreements. 

3. Examine national policy and legislation as well as selected 

national and state court decisions of the United States rela

tive to the employment of aliens who are legally within this 

country. 

4. Evaluate U. S. practice in terms of current international law 

in order to determine the extent to which aliens are accorded 

equal treatment with American citizens under American law, 

especially as related to the concept of human rights. 

5. Offer conclusions and recommendations pertinent to the 

problem. 
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Hypotheses 

To this end, the project investigated the following hypotheses 

pertaining to discrimination against aliens in employment in the United 

States: 

1. There exists an international minimum standard below which 

no civilized state should fall in the treatment of aliens. 

2. A substantial body of international law protects the rights of 

aliens. 

3. Citizenship requirements as a prerequisite to employment 

deprive aliens of their rights without equal protection of 

law. 

4. The U. S. practice demanding citizenship for some employment 

has reduced the legal position of the alien below the minimum 

standard of treatment as set by international law. 

Ha ving postulated hypotheses, the remaining task was to test 

the above hypotheses by researching and analyzing the sources listed 

under the procedure described below. 

Procedure 

Both published and unpublished materials were analyzed for 

this study. Data from three major categories were used. 

1. To ascertain current international legal standards, published 

data (such as decisions of international tribunals, conventions, 

and agreements) together with unpublished dissertations, 

scholarly writings, and government publications, reports, 

and studies were used. 
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2. To ascertain United States' adherence to and deviation from 

the standard of international law, U. S. court cases and state 

and national legislation, together with conventions and treaties 

to which the United States is apart y, dealing with principles 

of rights and duties of aliens were used. 

3. To ascertain demographic characteristics, the 1970 census of 

the foreign born, data from the Immigration and Naturalization 

Service (INS), the Bureau of Labor Statistics, the Equal 

Employment Commission, and the Office of Federal Contract 

Compliance were used. 

Value of the Study 

The concept of minimum international standards as a guideline 

for courts and the executive branch to evaluate laws and rules per

taining to aliens appears to be well developed in international law with 

particular emphasis in the area of international claims and in its appli

cation to aliens of ci viI and criminal laws. However, there has been 

much controversy among scholars about the meaning and effect of the 

minimum international standards. In a world of such di versit y, vary

ing cultures, and local standards of justice, it is essential that there 

should be a common fixed code to outline the minimum treatment of 

aliens. 

Attention should be also given to the fact that the law of indi

vidual rights is changing. Some authorities even contend in this con

nection that the traditional definition of the international standard is 

outdated. They contend that the international standard should be 
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reconsidered in relation to the newly developed concept of human 

. ht 39 rIg s. It is very important to clarify under present conditions how 

the principles of minimum international standard and the equality stan-

dard are perceived and identified as a method of solving conflicts in 

specific cases. 

A voidance of any imprecise generalization is crucial in dealing 

with the treatment of aliens. Therefore, In this dissertation I reex-

amine the concept of international standards with particular emphasis 

on the relatively new concept of human rights. Revi~ws of decisions 

and communications in the development of customary law about the 

treatment of aliens and especially in recent, more general prescriptions 

about human rights should help establish which of these standards has 

become present general community expectation. 

Once lawfully admitted to the territory, aliens are entitled to 

certain minimal rights necessary to the enjoyment of ordinary life. In 

this dissertation, a modest attempt is made to define the rights aliens 

ha ve under existing laws. Such an effort will help aliens to identify 

their rights and effectively redress violations of their rights. 

In the past, several other writers attempted to cover portions 

of the subject matter presented in this dissertation. Many of these 

works, however, tend to view almost all alien problems in terms of the 

illegal alien's conflict between the United States and Mexico. The 

heightened emphasis in American society to the study of minorities in 

39. McDougal et al., Human Rights and World Public Order: 
The Basic Policies of an International Law of Human Dignity, p. 737; 
Buergenthal and Sohn, International Protection of Human Rights, p. 23. 
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the very recent past rarely includes aliens. Since historians, anthro

pologists, and sociologists have written the majority of works relating 

to discrimination against aliens, legal and political study has been neg

lected in favor of economic, cultural, and sociological description. 

Much of the literature covers some legal aspect of discrimination and 

employment, but aliens receive little attention. In a few cases, the 

position of resident aliens has been noted in terms of constitutionality 

of discrimination against aliens in employment, but no attempt has been 

made to carefully investigate the position of resident aliens in the 

United States in respect to standards of international law. 

As the number of resident aliens in this country as well as 

the number of American residents abroad increase, correct knowledge 

of the discriminatory treatment of aliens in this country and of the 

minimum international standard is necessary in an attempt to protect 

and promote human rights. Especially has a provision of antidiscrim

ination become one of the biggest issues in the U. S. Congress in deal

ing with the Immigration Reform bill. At this juncture, it is timely 

and valuable to assess the U.S. practice within this context of discrim

ination. 

This dissertation contributes to increased understanding of 

aliens' rights, international minimum standards, discrimination, and 

human rights. It is hoped that it will also suggest some realistic 

policy recommendations on employment that should be of value to gov

ernment agencies that handle immigration problems, as well as to the 

academic community and to the general public. 
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Finally, this dissertation attempts to bring research in the 

area up-to-date and to provide additional insight into the problem of 

aliens. This dissertation might serve as the basis for further inquiry 

into the United States' attitude toward resident aliens and toward the 

development of international law. 

Scope and Organization of the Study 

The individual abroad finds himself in legal relationships to two 

countries--the counry of which he is a citizen and the country in 

which he resides, either temporarily or permanently, and whether for 

business, study, visitation, permanent residence, or for other reasons. 

From the point of view of the country of which he is a citizen, he is 

a citizen abroad, and his protection is part of the diplomatic protection 

of all citizens abroad; from the point of view of the host country, he 

is an alien. Unless otherwise specified, references to aliens in this 

paper are to resident aliens. Therefore, it does not fall within the 

scope of this dissertation to deal with the rights and duties of all 

aliens. Nonresident aliens have very limited employment rights under 

existing U. S. law whose validity has not been questioned. 

Under international law, the alien is not necessarily entitled to 

all civil rights. On the other hand, international law establishes a 

minimum standard of treatment that carmot be annulled by municipal 

law on the basis that nationals are likewise denied these rights. This 

dissertation focuses mainly on the minimum standard of treatment. The 

minimum international standard is defined and analyzed, and a frame

work of inquiry is presented in Chapter 2. The rights and privileges 
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aliens enjoy by virtue of international law are examined in Chapter 3. 

Both the procedural and substantive rights on which the concept of 

minimum international standard is based is discussed, with particular 

emphasis on the right to work. Chapter 4 deals with an inquiry into 

the municipal legislation and court decisions of the United States, both 

national and state, relative to the rights to work enjoyed by aliens 

legally within this country. 

American practices on the basis of the international standard 

is evaluated in the same chapter to determine the extent to which 

aliens' right to work is protected within the United States. The analy

sis is primarily on national laws and discriminatory practices--private, 

federal, or state. 

The findings of this study are summarized and a conclusion is 

presented in Chapter 5. The concluding chapter also suggests a direc

tion for further development toward world order in which the alien 

might enjoy the utmost possible freedom of choice, life of human dignity, 

and the maximum political participation within the context of the basic 

rule of minimum international standard. 

Summary 

In summary, this dissertation deals with the treatment of aliens 

in the United States within the realm of international law. International 

law has prescribed that a nation-state follow a minimum international 

standard for the treatment of aliens. Under the minimum international 

standard, no discrimination of aliens in a territory is permissible. 
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The major problem is, however, that the treatment of aliens by nation

states often falls below the mininum international standard. 

This dissertation deals with the treatment of aliens in the 

United States in terms of their employment. Many have argued that 

the citizenship requirement for the employment of aliens in the United 

States has resulted in discrimination of aliens in employment. Others 

have argued that no discrimination exists against lawful legal aliens. 

In fact, a provision in regard to discrimination has been one of the 

highest current issues in connection with the Immigration Reform 

(Simpson-Mazzoli) bill in Congress. 

Any discriminatory behavior of a major power like the United 

States is of significance to the development of international law in that 

the legal interpretation for justification of the U.S. practice has become 

the corpus of international law. 

This dissertation rigorously examines U. S. practice to ascer

tain the degree of its adherence to and deviation from the international 

standard, and It comes to a conclusion regarding whether discrimina

tion indeed exists in employment of aliens in the general public. 



CHAPTER 2 

INTERNATIONAL STANDARD FOR 
THE TREATMENT OF ALIENS 

In the preceding chapter, a minimum standard that states must 

observe in the treatment of aliens irrespective of the treatment of their 

own nationals has been described. In other words, the treatment of 

aliens in foreign states must be measured by certain international stan-

dards. 

Two important and different standards regarding aliens are 

commonly described as the "minimum international standard 11 and the 

"national standard, 11 both of which purport to include a norm prohib

iting discrimination against aliens. 1 Although both principles have the 

same basic purpose, namely "nondiscrimination 11 in the treatment of 

aliens, they appear both in traditional theory and in past practice to 

be mutually conflicting and irreconcilable. 

The former specifies a certain minimum humane treatment each 

state must accord aliens, no matter how the state treats its own nation-

als; this principle has been invoked in the past as the basis for the 

1. Thomas Buergenthal and Louis B. Sohn, The International 
Protection of Human Rights (New York: The Bobbs-Merrill Company, 
Inc., 1973), p. 125. See also Myres S. McDougal, Harold D. Lasswell, 
and Lung-Chu Chen, 11 The Protection of Aliens from Discrimination and 
World Order: Responsibility of States Conjoined with Human Rights, 11 

AJIL 70 (1976): 443; for historical account, see Edward M. Borchard, 
liThe Minimum Standard of Treatment of Aliens, 11 Michigan Law Review 
38 (1940): 445. 

27 
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exercise of the right of states to protect their nationals abroad. The 

latter has been relied on for the purpose of escaping responsibility on 

the part of the state of residence when the aliens concerned received 

the same treatment and were granted the same legal or judicial protec-

tion as that state's nationals. The national standard provides that 

"the state must assure to the aliens the same amount of protection 

h · h" . . . ,,2 w IC It gIves to Its own cItIzens. In other words, aliens in any 

foreign country should receive the same treatment as the state extends 

to its own nationals. Since, according to this principle, aliens cannot 

expect a higher standard of treatment than nationals, a state cannot be 

held responsible under international law for any injury or damage suf-

fered by an alien if he has been accorded this same treatment. 

The aim of this chapter is to identify the international standard 

to which nation-states currently adhere and by which nation-states 

could measure the treatment of aliens. For this purpose, a hypothesis 

is tested. Although some subsequent research may possibly modify 

the hypothesis (1), the development of customary law pertaining to 

aliens, and especially the ,recent, more general prescriptions about 

human rights, indicate that the minimum international standard at pres

ent meets general community expectations. 3 Accordingly, Hypothesis 1, 

2. Frederick S. Dunn, The Protection of Nationals (1932; re
print ed., New York: Kraus Reprint Co., 1970), p. 140. 

3. On the minimum international standard, see Footnote 5, 
Chapter 1 of this dissertation; see also Mc Dougal, Laswell, and Chen, 
"Protection of Aliens from Discrimination and World Public Rights," pp. 
432-69; Edwin M. Borchard, The Diplomatic Protection of Citizens 
A broad or the Law of International Claims, 0915; reprint ed., New York: 
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that there exists an international minimum standard below which no 

ci vilized state should go in the treatment of aliens, is tested in this 

chapter. 

The remainder of this chapter presents an analysis of two dis-

tinct, seemingly irreconcilable international standards. In fact, the 

question of the nature of international standards has long been highly 

controversial. Therefore, the question requires an examination of the 

entire structure of international law dealing with aliens. First, a 

brief review of historical development of the international standards is 

presented. 

Kraus Reprint Co., 1970), pp. 39-43; Ian Brownlie, System of the Laws of 
the Nations: State Responsibility, Part 2 (Oxford: Clarendon Press, 
1983), p. 74; idem, Principles of Public International Law, 3d ed. 
(Oxford: Clarendon "Press, 19(3), pp. 510-4; Laurence "F. L. Oppen
heim, International Law, 8th ed., vol. 1, Sir Hersch Lauterpacht, ed. 
(New York: Longmans, Green and Co., 1957), pp. 350-2; Andreas H. 
Roth, The Minimum Standard of International Law A lied to Aliens 
(Leiden: A. W. Sijthoff's Uitgeversmaatschappij N.V., 1949 , pp. 81-
123; Herbert W. Briggs, The Law of Nations: Cases, Documents, and 
Notes, 2d ed. (New York: Appleton-Century-Crofts, 1952), pp. 562-
67; Frederick S. Dunn, The Protection of Nationals (Baltimore: Johns 
Hopkins Press, 1932), pp. 113-72; Buergenthal and Sohn, The Interna
tional Protection of Human Rights, pp. 124-36; Myres S. McDougal, 
Harold D. Lasswell, and Lung-Chu Chen, Human Rights and World 
Public Order: The Basic Policies of an International Law of Human 
Dignity (New Haven: Yale University Press, 1980), pp. 737-96; 
Werner Levi, Contemporary International Law: A Concise Introduction 
(Boulder, CO: Westview Press, 1979), pp. 177-87; Richard B. Lillich, 
International Law of State Responsibility for Injuries to Aliens (Char
lottesville: University of Virginia, 1983), pp. 1-60; Guy S. Goodwin
Gill, International Law and the Movement of Persons between States 
(Oxford: Clarendon Press, 1978), pp. 71-87; Michael Akeh urs t, A Mod
ern Introduction to International Law, 4th ed. (London: George Allen 
& Unwin, 1982), pp. 89-101; Alwyn V. Freeman, International Respon
sibility of States for Denial of Justice (New York: Longmans, Green 
and Co., 1938), pp. 497-570. 
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Historical Development: An Overview 

Not until the nineteenth century did a body of international law 

governing the treatment of aliens begin to evolve. As a result of the 

vast increase in foreign trade and foreign investment accompanying the 

spread of industrialization, large numbers of foreigners and their inceas-

ing property interests gave rise to numerous controversies over the 

treatment of aliens and their property. As Frederick Dunn correctly put 

it, the adjustment of disputes of this character was gradually becoming 

institutionalized as international law norms by the middle of the nine

teenth century. 
4 

The institutionalization of the international law norms 

developed mainly through international commissions and was supported by 

diplomatic protection as a means of settlements of international claims. 

The elaboration of norms governing the responsibility of states 

for injuries to aliens as a means of settling international claims during 

the nineteenth century constituted a significant step forward by the 

international community. Examination of Moore's Digest, Borchard's 

treatise, and Eagleton's literature demonstrates the important role of 

institutions of international commissions and diplomatic protection in 

creating and clarifying the law governing the treatment of aliens. 
5 

In short, a review of the development of the law concerning the 

4. Dunn, The Protection of Nationals, p. 55; Rich::..rd B. 
Lillich, "Duties of State Regarding the Civil Rights of AlieI".s," Recueil 
des Cours (Hague Academy of International Law) 161 (1978): 346-7; Ian 
Brownlie, System of the Law of Nations: State Responsibility, Chap
ters 1 and 2. 

5. John B. Moore, Digest of International Law, vol. 6 (1906), 
Chapter 21; Borchard, The Diplomatic Protection of Citizens A broad or 
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treatment of aliens from the late eighteenth century until World War I 

reveals that a primitive notion of protecting aliens from denials of 

justice became fairly well institutionalized; international law norms gov-

erned the responsibility of states for injuries to aliens. 

Between World War I and World War II, there was the continued 

rapid accretion of precedents in this area of international law. This 

period was characterized as lithe high noon II of arbitral tribunals that 

adjudicated thousands of claims raising a multitude of issues of state 

responsibilit y for injuries to aliens. 6 During this period, the practice 

of most Western states by and large confirms the claim that interna-

tional law requires states to treat aliens in accordance with the minimum 

international standard regardless of how states treat their own citizens. 

Thus, the League of Nations selected the responsibility of states for 

injuries to aliens as a topic subject to codification at the Hague Codifi-

cation Conference of 1930. 

However, the traditional rule of international law concerning 

state responsibility for the acts of legislative, administrative, judicial, 

and other state organs has been criticized by Latin American states 

along with a few African states and joined by Communist states in that 

the Law of International Claims, p. 33; Clyde Eagleton, The Responsi
bility of States in International Law (New York: The New York Uni
versity Press, 1928); A. Freeman, International Responsibilit.Y...£!.. 
Sta tes for Denial of Justices, p. 521. 

6. Lillich, II Duties of State Regarding the Civil Rights of 
Aliens, II p. 353; see also Dunn, The Protection of Nationals, pp. 404-5; 
United States and Mexico Claims Commission, Opinions of Commissk;-.ers 
under the Convention Concluded September 8, 1923 between the litilled 
States and Mexico (Washington, DC: Government Printing Office, 1927). 
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it gives undue preference to aliens and discriminates against a state's 

own nationals. These states invoked the national standard, arguing 

that a state's only duty was to treat foreigners in the same way as it 

treated its own nationals. 7 In this respect, the split between support-

ers of the international minimum standard and advocates of the national 

treatment doctrine at the Hague Codification Conference appeared to be 

inevitable. 

Despite the frustration of the Hague Codification Conference of 

1930 and the challenges to the traditional international law governing 

the treatment of aliens, the general rule of international law pertaining 

to the treatment of aliens has undergone vast changes since World War 

II. Today, the contemporary human rights norms stated in the U. N . 

Charter and in the numerous international instruments superseded the 

traditional minimum international standard and the national treatment 

doctrine. Since 1945. developments concerning human rights have 

come to provide a new content for the international standard based 

upon those human rights principles that have become a part of custom-

ary international law. 

The above brief overview of the development of the law con-

cerning the treatment of aliens may help readers to understand the 

traditional national standard described and analyzed immediately below. 

7. Lillich, International Law of State Responsibility for Injuries 
to Aliens, p. 6; Warwick McKean, Equality and Discrimination under 
International Law (Oxford: Clarendon Press, 1983), p. 197; Akehurst, 
A Modern Introduction to International Law, p. 89; Guha S. N. Roy, 
"ls the Law of Responsibility of States for Injuries to Aliens a Part of 
Universal International Law?, II AJIL 55 (1961): 863. 
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National Standard 

The governing idea of the national standard is that of equality 

between aliens and nationals. The state must furnish the same degree 

and kind of protection to aliens as it grants to its own nationals. 

Thus, this standard is also known by the name of "equality of treat-

menL" In Frederick S. Dunn's words, "the state must assure to the 

alien the same amount of protection which it gives to its own citizens, 

no more no less. ,,8 

In the words of a majority of the Inter-American Judicial Com-

mitiee, the basic principle is that: 

. there is no responsibility to an alien except in those 
instances in which the state is responsible to a national. The 
alien cannot demand privileged treatment; he will have the 
same rights and will enjoy the same guarantees as the national. 
His position in the eyes of the law will not be inferior to that 
of the national, but neither will it be superior; the nations of 
America place both on a footing of equality.9 

8. Dunn, The Protection of Nationals, p. 140. The history 
of the national standard is well presented in F. V. Garcia-Amador's 
First Report. See Garcia-Amador, First Report on States Responsibility. 
U.N. Doc. A/CN. 4/96 (1956), reprinted in Yearbook of International Law 
Commission 2 (1956): 173-231, U.N. Doc. A/CN/SER. A/1956/Add. 1; 
F. V. Garcia-Amador, Louis B. Sohn, and Richard R. Baxter, Recent 
Codification of the Law of State Responsibility for Injuries to Aliens 
(Dobbs Ferry, NY: Oceana Publications, Inc., 1974), pp. 3-4; Min
Chan Ku, "Responsibility of the State for Injuries Caused in Its 
Territory to Aliens (with Special Reference to National Standard versus 
International Standard)" (Ph. D. diss., New York University, 1961), p. 
138. A comparable position in respect to the doctrine of national treat
ment has often been reiterated by Latin American statesmen and publi
cists. For further details, see Roth, The Minimum Standard of Interna
tional Law Applied to Aiiens, pp. 62-80; Brownlie, Principles of Public 
International Law, pp. 509-10. 

9. Organization of American States, General Secretariat, Inter
American Juridical Committee, Contribution of the American Continent 
to the Principles of International Law that Govern the Responsibility of 
the State (Washington, DC: Pan American Union, 1962), p. 13. 
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The concept that aliens are entitled to no better treatment than 

nationals is closely tied in with the Calvo Clause, as both are directed 

at restricting the alien to local remedies as the final forum for redress 

of his grievances. 

The core of the Calvo Clause is two principal contentions: 

nonintervention of sovereign states and denial of diplomatic protection. 

In this connection, Carlos Calvo contended that aliens in a foreign 

country are certainly entitled to the same rights of protection as 

nationals, and they must seek redress for grievances exclusively in 

local courts, but the argument is that independent sovereign states 

10 
enjoy the right of freedom from interference by other states. From 

Calvo's viewpoint, the European states always regarded diplomatic pro-

tection as a means of maintaining order and security in international 

relations, while Latin American states consider the institution of diplo-

rna tic protection as an excuse for forceful intervention and the acquisi-

11 tion of territory or commercial advantage. Consequently, he viewed 

any foreign intervention to prevent measures of expropriation and 

nationalization as being incompatible with the principle of equality of 

states and sovereign independent states. To illustrate this point of 

view, Richard B. Lillich outlined two basic contentions postulated by 

Calvo: 

10. Donald R. Shea, The Calvo Clause: A Problem of Inter
American and International Law and Diplomacy (Minneapolis: University 
of Minnesota Press, 1955), pp. 16-21. 

11. Frederick S. Dunn, The Diplomatic Protection of Americans 
in Mexico (1933; New York: Kraus Reprint, 1971), p. 56 



. . . first, sovereign States, being free and independen t • 
enjoy the right, on the basis of equality, of freedom from 
interference by other States, whether that interference be 
through force or diplomacy; and, second, aliens, being en
titled only to those rights and privileges accorded nationals, 
must seek redress for grievances exclusively in local courts. 
These twin concepts of nonintervention and denial of diplo
matic protection are the core of what has become known as 
the Calvo Doctrine, which in turn is a corollary of the 
national treatment doctrine .12 

Using Calvo's postulates, Latin American states inserted the Calvo 

Clause in their contracts between their governments and aliens. In 
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the North American Dredging Company case, the Government of Mexico 

incorporated Article 18 as an indispensable provision of the contract 

with the North American Dredging company. 13 In this contract, Article 

18 was subscribed to by the North American Dredging Company for the 

purpose of securing the award of the contract, and it reads: 

The contractor and all persons who, as employees or in any 
other capacity, may be engaged in the execution of the work 
under this contract either directly or indirectly, shall be con
sidered as Mexicans in all matters, within the Republic of Mexico, 
concerning the execution of such work and the fulfillment of this 
contract. They shall not claim, nor shall they have, with re
gard to the interests and the business connected with this con
tract, any other rights or means to enforce the same than those 
granted by the laws of the Republic to Mexicans, nor shall they 
enjoy any other rights than those established in favor of Mexi
cans. They are consequently deprived of any rights as aliens, 
and under no conditions shall the intervention of foreign diplo
matic ajents be permitted, in any matter related to this con
tract .1 

12. Lillich, ed., International Law of State Responsibility for 
Injuries to Aliens, p. 4. 

13. 
(New York: 

14. 
Hans Smit, 
(St. Paul: 

Max Schrensen, ed., Manual of Public International Law 
St. Martin's Press, 1968), 590. 

Louis Henkin, Richard C. Pugh, Oscar Schachter, and 
Basic Document to International Law Cases and Materials 
West Publishing Co., 1980), p. 707. See also William W. 
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In this contract the alien had to agree not to call upon his state of 

nationality for protection in any issues arising out of the contract. 

Thus, the United States-Mexican General Claims Commission decided 

that the case was not within its jurisdiction on the ground that a con-

tract containing the so-called Calvo Clause deprived the alien of the 

right to submit any claims connected with his contract to an interna-

t " 1 "" 15 lOna commISSIon. 

However, the main argument made against the validity of this 

Calvo Clause is that a private individual or a single nation may not 

renounce the right or privilege of his government to protect its citizen 

abroad. In other words, no action taken by a single person or nation 

can contravene a rule of international law.
16 

The validity and effec-

tiveness of the Calvo Clause is one of the most contentious issues in 

this area of international law. This concept has produced sharp and 

seemingly irreconcilable differences of opinion in inter-American and 

international diplomacy and jurisprudence. Indeed, the doctrine has 

never received widespread support elsewhere, other than in Latin 

Bishop, Jr., International Law: Cases and Materials, 3rd ed. (Boston: 
Little, Brown and Company, 1971), pp. 812-9; United States and 
Mexico Claims Commission, Opinions of Commissioners under the Con
vention Concluded September 8, 1923 between the United States and 
Mexico, p. 21; Levi, Contemporary International Law: A Concise 
Introduction, p. 178. 

15. Bishop, International Law: Cases and Materials, p. 818. 

16. Ibid.; S4>rensen, Manual of Public International Law, 
p. 590. 
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A 
. 17 

merlca. The importance of the equality principle to the Latin Amer-

icans was endorsed by the First International Conference of American 

States, held in Washington in 1889-1900, who adopted the following 

resolution: 

(l) Foreigners are entitled to enjoy all the civil rights enjoyed 
by natives; and they shall be offered all the benefits of 
said rights in all that is essential as well as in the form 
or procedure, and the legal remedies incident thereto, 
absolutely in like manner as said natives. 

(2) A nation has not, nor recognizes in favor of foreigners, 
any other obligations or responsibilities than those which 
in favor of the natives are established, in like cases, by 
the constitution and the laws .18 

While this resolution did not modify the rules of international law, it 

nevertheless expressed strong Latin American sentiment on the equality 

principle, and it served to inspire the incorporation of these principles 

into many of the constitutions and laws of Latin American nations. 

Encouraged by the acceptance of this resolution, Latin Amer-

ican states endorsed the Convention on Rights and Duties of States 

which embraced the Calvo equality principle. Article 9 of the Conven-

tion signed at Montevideo on December 26, 1933 provides: II The juris-

diction of States within the limits of national territory applies to all the 

inhabitants. Nationals and foreigners are under the same protection of 

17. Shea, The Calvo Clause: A Problem of Inter-American 
and International Law and Diplomacy, pp. 20-1; Lillich, International 
Law of State Responsibility, p. 4; Levi, Contemporary International 
Law: A Concise Introduction, p. 176. 

18. Shea, The Calvo Clause: A Problem of Inter-American 
and International Law and Diplomacy, p. 75. See also Garcia-Amador, 
Sohn, and Baxter, The Law of State Responsibility, p. 3. 



the law and the national authorities and the foreigners may not claim 

rights over or more extensive than those of the nationals." 19 
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One of the most important points to be made in this connection 

is the idea of state sovereignty. Forest L. Grieves provided a simple 

working notion of sovereignty as "the supreme power of the state over 

its. populace and territory, independent from any external authority." 20 

Grieves maintained that sovereignty symbolizes one of the most basic 

assumptions of international relations--the authority of the state to act 

independently. Grieves reflected Vattel's classic definition of sover-

eignty: 

Sovereignty follows upon ownership giving a nation jurisdiction 
over the territory which belongs to it. It is the part of the 
nation, or of its sovereign, to enforce justice throughout the 
territory subject to it, to take cognizance of crimes committed 
therein, and of the difference arising between the citizens. 
Other nations must respect these rights, and as administration 
of justice necessarily requires that every sentence, pronounced 
in due form and by the court of last resort, be regarded as 
just and executed as such, when once a case in which foreign
ers are involved has been decided in due form the foreigner 
or the litigants may not review the decision. To undertake 
to inquire into the justice of a definite sentence is an attack 
upon the jurisdiction of the court which passed it. Hence, a 

19. Shea, The Calvo Clause: A Problem of Inter-American 
and International Law and Diplomacy, p. 3. cf. Article of the Charter 
of the Organization of American States in Donald C. Blaisdell, Interna
tional Organization (New York: The Ronald Press Company, 1966), p. 
502. 

20. Forest L. Grieves, Supernationalism and International 
Adjudication (Chicago: University of Illinois Press, 1969), p. 5; cf. 
James A. Nafziger, "The General Admission of Aliens under International 
Law," AJIL 77 (1983): 819. 



sovereign should not interfere in the suit of his subjects in 
foreign countries .21 
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This passage has been seized upon, especially in Latin American states, 

as supporting the doctrine that the decisions of the local courts in most 

cases are final and. binding. 

A classic example of the traditional Latin American position on 

state sovereignty is found in Nicaraguan Foreign Miniter's Note to 

the Secretary of the Central American Court of Justice, which was once 

represented by Guatemala, EI Salvador, Honduras, Nicaragua, and Costa 

Rica. In the Note, the Nicaraguan Foreign Minister, Diego M. Chamorro, 

refused to abide by the Court's decision in these terms: 

My Government does not admit nor could it admit the pretended 
unrestricted power of the court to judge all differences arising 
between the Central American States. . .. Nothing that touches 
on the sovereignty and the local integrity of the five Republics 
enters in the purposes of the agreement. By agreement they 
keep their full autonomy and equality, coming together only to 
maintain and insure their internal and pacific relations. And it 
could not be otherwise, for no nation in the wo:rld could possibly 
submit for [sic) the decision of a foreign nation its security and 
preservation and leave to the a~probation of another country its 
own progress and development. 2 

From the juridical standpoint, Goebel claimed that the position of 

the Latin American states may be regarded as an effort to regulate the 

liability of the state by municipal legislation. From 'i purely political 

point of view, Goebel maintained that the doctrine of equality of states 

conjoined with the inviolability of territorial sovereignty was a useful 

21. Dunn, The Protection of Nationals, p. 50; Min-Chuan Ku, 
"Responsibility of the State for Injuries Caused in Its Territory to 
Aliens (with special reference to National Standards versus Interna
tional Standards)," p. 146. 

22. Grieves, Supranationalism and International Adjudication, 
p. 39. 



instrument for Latin American states to protest against indiscriminate 

23 
intervention by Western states. 
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In concurrence with the position adopted by the Latin American 

states, the newly independent African and Asian states are also critical 

of the minimum international standard for the treatment of aliens and 

their property. In international law, there has been a minimum interna-

tional standard governing state responsibility for the treatment of aliens, 

both as regards person and property. Thus, in the case of expropria-

tion or nationalization, Felix C. Okoye asserted that the minimum inter-

national standard has required the payment of what has often been 

described as "adequate and effective II compensation. 24 Okoye argued 

that the minimum international standard is regarded as a device by 

which the more developed states seek to protect their citizens abroad 

and their business or capital investment in the developing countries. 

Consequently, he viewed that any foreign intervention to prevent mea-

sures of expropriation and nationalization would be incompatible with the 

principle of equality of states and sovereign independent status. In a 

similar fashion, Levi contended that the main concern of these states is 

not so much the physical treatment of the alien as treatment of his 

23. Julius Goebel, Jr., liThe International Responsibility of 
States for Injuries Sustained by Aliens on Account of Mob Violence, 
Insurrection and Civil Wars, II AJIL 8 (1914): 832; McDougal et al., 
liThe Protection of Aliens from Discrimination and World Public Order: 
Responsibility of States Conjoined with Human Rights, II AJIL 70 (July): 
445. --

24. Felix C. Okoye, International Law and the New African 
States (London: Sweet and Maxwell, 1972), p.52. 
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property such as in vestments, concessions, and contracts, bearing in 

. d I . I . 25 mIn co onla economIes. 

Interestingly enough, Lillich's examination of writings also 

reveals that these new states' major criticism centers exclusively upon 

the rules governing the taking of property, which they contend were 

created by and to serve the interests of Western states. 26 

In this manner, there was a constant fear among developing coun-

tries that complaints by big powers regarding the lack of protection of 

their aliens' lives and property would be used as an excuse for political 

and economic intervention by major powers. Quite naturally, developing 

states are interested in preserving their sovereignty and independence. 

In collaboration with these Latin American, African, or Asian 

states, communist states frequently take a position in favor of the 

national standard. As far as the Soviet Union is concerned, Tunkin's 

assertion in the International Law Commission is informative. 

Present day international law could not be a system of legal 
rules imposed by the States belonging to one economic system 
on States belonging to another; worldwide international law 
could not contain rules which were incompatible with the prin
ciple of one of two main economic systems. . .. Aliens must 
not be regarded as a privileged group enjoying special privi
leges. The fundamental principle was that they must be 

25. Levi, Contemporary International Law: A Concise Intro
duction, p. 178; Karl Lowenstein, "Sovereignty and International Coop
eration," AJIL 2 (April 1954): 232-33; Grieves, Supernationalism and 
InternatioiiafAdjudication, p. 7. 

26. Lillich, International Law of State Responsibility, p. 11; 
Henry J. Steiner and Detlev F. Vagts, Transnational Legal Problems: 
Materials and Text, 2d ed., rev. (Mineola, NY: Foundation Press, 
1973), p. 379; Dunn, The Protection of Nationals, p. 13. 



subject to the law of the country of their residence. Individ
uals, whether nationals or aliens, were not, in fact, subjects 
of international law at all. 27 
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According to Soviet internal legislation, the position of aliens in 

the Soviet Union with regard to their status, property rights, personal 

and family relations, must be determined exclusively by Soviet municipal 

law. This view has been strongly supported by Soviet jurists whose 

points deserve particular attention. 

International law does not consider the nature of property 
rights nor does it regulate property relations within a state. 
Under international law states are sovereign, therefore only 
municipal and not international law can regulate all matters 
connected with the acquisition, transfer and loss of ownership 
rights, including the loss of ownership under the terms of a 
nationalization law. This cannot become a subject for discus
sion by another state. The laws of the state carrying out the 
nationalization, and not international law determine the condi
tions under which property is taken from private persons and 
in particular to whom the laws extend whether or not compensa
tion shall be paid, etc., etc. This postulate applies equally to 
the property of aliens. 28 

The Soviet position is clear in that an alien IS property should 

be treated in accordance with local laws rather than minimum interna-

tional standard as the final forum for redress of his grievances. In 

this manner, communist states reject the minimum standard as "a dis-

guised imposition of bourgeois legal principles upon the world and as 

27. Wolfgang Friedmann, Oliver J. Lissitzyn, and RiChard C. 
Pugh, eds., International Law, Cases and Materials (St. Paul: West 
Publishing Co., 1969), p. 764; see also Kazimierz Grzybowski, Soviet 
Public International Law: Doctrines and Diplomatic Practice (Leyden: 
A. W. Sijthoff, 1970), p. 83. 

28. Richard J. Erickson, International Law and the Revolu
tionary State (Dobbs Ferry, NY: Oceana Publications, Inc., 1972), p. 
147; Friedmann et al., eds., International Law, Cases and Materials, 
p. 759. 
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a political tool used by imperialist states to enjoy a better status than 

that of their own nationals." 29 

As the foregoing discussion indicates, adherents of the national 

standard generally contend that equality between aliens and nationals is 

the major idea of the national standard. In short, a state's only duty is 

to treat aliens in the same way as it treats its own citizens. With refer-

ence to the points of national standard, the fundamental problem is, 

however, the measure or extent of such protection. Can the status of 

the national be a criterion for international law? 

For the national treatment, the aim of the doctrine of equality 

is in its essence solely to delimit the local maximum treatment of other 

aliens. Traditionally the law granted each state the absolute authority 

to treat its own nationals in whatever way it wished. Guerrero's 

attempt to interpret the principle of equality in his report to a subcom-

mittee for the detailed study of national treatment at the Codification 

Conference of the Hague (1930) is as follows: 

The maximum that may be claimed for a foreigner is civil equal
ity with nationals. This does not mean that a State is obliged 
to accord such treatment to foreigners unless that obligation 
has been embodied in a treaty. We thereby infer that a State 
goes beyond the dictates of its duty when it offers foreigners 
a treatment similar to that accorded to nationals. In any case, 
a State owes nothing more than that to foreigners, and any pre
tension to the contrary 30"0uld be inadmissible and unjust both 
morally and juridically. 

29. Levi, Contemporary International Law: A Concise Introduc
tion, p. 178; see also Grzybowski, Soviet Public International Law: 
Doctrines and Diplomatic Practice, p. 256. 

30. Roth, The Minimum Standard of International Law Applied 
to Aliens, pp. 72-3. 
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However, the absurdity of such interpretation of the doctrine of equal-

ity has invited adverse criticisms. Among others, the United States 

Secretary of State Cordell Hull eloquently contended that under the 

doctrine of national treatment "it is wholly justifiable to deprive an 

individual of his rights if all other persons are equally deprived, and 

31 if no victim is allowed to escape. 11 In Brierly's words, such an 

interpretation of international standard makes each state the judge of 

the standard required by international law. By doing so, "it would 

virtually deprive aliens of the protection of their own state. 11
32 

Basing 

his complaints on such facts, O'Connell argued that a Bulgarian may 

enjoy a better status in the United States than a United States citizen 

possesses in Bulgaria. Moreover, a host state may under certain cir-

cumstances try to justify an act such as arrest and punishment of crim-

inals in order to maintain law and order. O'Connell maintained that the 

host state's measure to detain aliens excessively long before trial on the 

pretext of order will often become discriminatory. 33 Roth shared 

Brierly's view and remarks in this connection. 

Thus the equality doctrine fits perfectly into the widespread 
conception of the almost absolute sovereignty of the State. 
What the States, advocating the equality doctrine, want to 
achieve with it, is, in reality, a restriction of the sphere of 
validity of the law of nations by defining the sphere of juris
diction which they possess themselves according to the same 

31. Green H. Hackworth, Digest of International Law, vol. 3 
(Washington, DC: Government Printing Office, 1942), p. 659. 

32. James L. Brierly, The Law of Nations, 6th ed. (New York: 
Oxford University Press, 1963), pp. 278-79. 

33. Daniel P. O'Connell, International Law for Students (London: 
Stevens and Sons, 1971), p. 284. 



law of nations. In other words, they derive a right from 
international law to restrict that law as they wish. Whatever 
political justification might be construed in favour of it, legally 
such a procedure is hardly compatible with the general princi
ples underlying a normative science. 34 
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So the attempt to maintain the conception of sovereignty, the conception 

that the state is the absolute highest legal community, according to 

Roth, serves only the needs of a II selfish and narrow minded conception 

f "t l"f 11
35 o communI y 1 e. 

To Merrills it was quite cear that lithe notion of a state's unfet

tered power over its subjects is now being increasingly eroded. 11
36 As 

an example, he maintained that the U.N. Charter in Article 2(7) states 

that the United Nations may not intervene in matters that are essentially 

within the domestic jurisdiction of any state, but the principle has not 

prevented the United Nations from examining and condemning the South 

African policy of apartheid. 

Somewhat similarly, Ireland contended that the concept of 

lIabsolute sovereigntyll has been eroded by the doctrine of the minimum 

international standard and allows interposition by a state on behalf of 

its citizens abroad when they are denied a right recognized by civi-

lized nations or secured to them by an international agreement. An 

intervention was justified when morality demanded a state step into 

34. Roth, Minimum Standard of International Law Applied to 
Aliens, p. 80. 

35. Ibid., p. 115. 

36. J. G. Merrills, Anatomy of International Law (London: Sweet 
and Maxwell, 1976), p. 38. See also Rosalyn Higgins, The Development 
of International Law through the Political Organs of the United Nations 
(New York: Oxford University Press, 1963), pp. 120-3. 



46 

another's territory to stop "cruel and oppressive" treatment of its 

° h b O 37 In a Itants. In fact, the meaning of domestic jurisdiction itself is 

far from settled. In the absense of rules of international law that are 

generally accepted as sufficiently binding on the issue involved in a 

dispute or situation to remove them from domestic jurisdiction, Professor 

John Howell believed that decision makers have commonly employed an 

alternate argument that "international concern" for the grave repercus

sions resultin g from a case overrides pleas of domestic jurisdiction. 38 

In short, one cannot conceive therefore that international law would 

abandon the alien voluntarily to the mercy of the state by putting him 

on the same footing as the national. International law, when it regu-

lates the status of the alien, does not provide for national treatment. 

The doctrine of national treatment is in fact a contradiction to the aims, 

the content, and the actual practice of the modern law of nations. It 

is contrary to claims by supporters of the doctrine that the final test 

lies in international law and not in municipal law. In the words of Sohn 

and Baxter, the doctrine of the "national treatment standard is merely 

a reflection of a fundamental hostility on the part of some nations to 

37. Patricia Ireland, "International Protection of Human 
Rights," Lawyers of the Americas 7 (1975): 318-36. 

38. John M. Howell, "A Matter of International Concern," 
AJIL 63 (1969): 772-3; see also John W. Halderman, The Political Role of 
the United Nations (New York: Praeger Publishers, 1981), p. 108. 
According to Halderman, the United Nations has also intervened in the 
area of human rights. See also Kathryn R. Schmeltzer, "Soviet and 
American Attitudes toward Intervention: The Dominican Republic, 
Hungary and Czechoslovakia." Virginia Journal of International Law 
97 (1970): 97. 
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the idea of accountability of states for asserted violations of rights of 

aliens. ,,39 

International law imposes a duty on the state to assure the 

alien in its territory a certain juridical situation, regardless of the 

conceptions of its municipal law about the treatment, rights, and duties 

of the individual. The weight of this evidence lends support to the 

idea that the status of the alien is governed by international law. 

The doctrine of absolute equality, therefore, is more theoretical than 

actual.
40 

One assertion that seems justified at this point is that the 

national standard as a mode of measurement for the treatment of aliens 

is not effective and rational. In fact, as will be seen below, most 

Western states claim that states treat aliens in accordance with the 

minimum international standard regardless of how they treat their own 

nationals. For the purpose of effective measurement of discrimination 

against aliens, Western states contend that the minimum international 

standard is both morally and juridically more admissible and just. 

39. McDougal et al., "Protection of Aliens from Discrimination 
and World Public Order or Responsibilities of States Conjoined with 
Human Rights," p. 445; Garcia-Amador et al., Recent Codification of the 
Law of State Responsibility fo!" Injuries to Aliens, p. 158. 

40. Roth, The Minimum Standard of International Law Applied 
to Aliens, p. 82; d. Consequently, Roth concluded that the comparison 
of the alien's status with that of the national is only useful to deter
mine in a concrete case the juridical situation of an alien. Such pre
supposes, however, that the state recognizes the fundamental principle 
of only meeting the requirement of international law in granting equality 
to nationals and aliens when the treatment of nationals corresponds with 
the minimum standard. See ibid., p. 85. See also Borchard, "The 
Minimum Standard of the Treatment of Aliens," Michigan Law Review 
38 (1947): 452. 
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Minimum International Standard 

The minimum international standard is known by a variety of 

names, including the minimum standard of justice, the ordinary standard 

of civilized nations, international standard of justice, the standards of 

civilized states, international standard, a minimum standard of civiliza-

tion, and so forth. Indeed, the variety of terminology may confuse 

41 
the readers regarding content of the proposed standard. 

For an examination of the complex nature of a minimum interna-

tional standard, a useful starting point is found in the contribution of 

the noted publicist Edwin M. Borchard. 

Basing his analysis upon the historical development of the legal 

position of aliens, Borchard contended that there is a standard of con-

duct by which a state must be guided in its treatment of aliens. In 

the absence of any central authority capable of enforcing the standard, 

international law has authorized the aliens' state to vindicate his rights 

by diplomatic methods sanctioned by international law. This right of 

diplomatic protection constitutes, therefore, a limitation upon the terri-

torial jurisdiction of the country in which the alien is residing. Bor-

chard included in his classical work the following significant passage: 

International law is concerned not with the specific provisions 
of the municipal legislation of states in the matter of aliens, 
but with the establishment of a somewhat indefinite standard 
of treatment which the state cannot violate without incurring 
international responsibility. The state's liberty of action, 

41. Guy S. Goodwin-Gill, International Law and the Movement 
of Persons between States, p. 58. See also Footnote 3 above in this 
chapter. 



therefore, is limited by the right of other states to be assured 
that a certain minimum in this respect will not be overstepped. 42 
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Under this principle, a state cannot escape responsibility for the inhu-

mane treatment of aliens by the allegation that it treats its own nation-

als likewise. Thus Borchard aptly summarized that "whether called the 

fundamental, natural, or inherent rights of humanity or of man, or of 

the alien, this minimum has acquired a permanent place in the protec

tive ambit of international forums.,,43 Now it is true as a general rule 

that an alien must abide by the local law. But it is equally true that 

no state may violate by domestic legislation the rules of international 

law, and what is more, a state cannot escape its responsibility under 

international law by invoking the provisions of its local laws. In this 

connection, Oppenheim, one of the leading proponents of the "minimum 

standard," pointed out that: 

It is well-established principle that a state cannot invoke its 
municipal legislation as a reason for avoiding its international 
obligations. For essentially the same reason a State, when 
charged with a breach of its international obligations with 
regard to the treatment of aliens, cannot validly plead that 
according to its Municipal Law and practice the act complained 
of does not involve discrimination against aliens as compared 
with nationals. This applies in particular to the question of 
the treatment of the persons of aliens. It has been repeatedly 
laid down that there exists in this matter a minimum standard 

42. Borchard, The Diplomatic Protection of Citizens A broad or the 
Law of International Claims (1915; New York: Kraus Reprint Co., 
1970), p. 39. 

43. Edwin M. Borchard, liThe 'Minimum Standard' of the Treat
ment of Aliens," Proceedings of American Society of International Law, 
33 (1939): 53. 



of civilization, and that a State which fails to measure up to 
that standard incurs international liability. 44 
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The classic statement of this standard was also made by Elihu Root in 

an address before the American Society of International Law: 

Each country is bound to give the nationals of another country 
in its territory the benefit of the same laws, the same adminis
tration, the same protection, and the same redress for injury 
which it gives to its own citizens, and neither more nor less: 
provided the protection which the country gives to its own citi
zens conforms to the established standard of civilization. 45 

The existence of this minimum standard for the treatment of the 

alien not only is found in international practice and precedents, but 

also is confirmed by the opinions of international tribunals as Elihu 

Root has pointed out. Levi shared Root's view that lithe principle has 

been solidly established in numerous national and international court 

decisions, arbitral awards, and diplomatic practice. 1I46 

Acting Secretary Polk in 1918 expressed the attitude of the 

United States toward the principle that lithe Government of the United 

States is firmly of the opinion that the great weight of international law 

44. Borchard, liThe 'Minimum Standard' of the Treatment of 
Aliens, II p. 52; idem, II The Minimum Standard of the Treatment of 
Aliens, II p. 447; Oppenheim, International Law. p. 350. 

45. Elihu Root, II The Basis of Protection to Citizens Residing 
A broad. II Proceedings of the American Society of International Law 4 
(1910): 20. See also McDougal et al., II Protection of Aliens from Dis
crimination and World Public Order: Responsibilities of States Con
joined with Human Rights. II pp. 432-69. 

46. Levi, Contemporary International Law: A Concise Intro
duction. p. 183. See also Ku, "Responsibility of the State for Injuries 
Caused in Its Territory to Aliens (with Special Reference to National 
Standard versus International Standard), p. 138; A. Freeman, Interna
tional Responsibility of States for Denial of Justice, p. 527. 
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and practice supports the view that every nation has certain minimum 

duties to perform with regard to the treatment of foreigners, irrespec-

tive of its duties to its own citizens. This position is consis-

tent with the American Law Institute's Restatement of the Foreign 

Relations Law of the United States, which stipulates that an "interna-

tional standard of justice II is owed to every alien in a foreign state. 

It further provides that conduct discriminating against aliens generally 

will depart from the international minimum standard. 48 

In the case of Neer and Neer (United States) v. United Mexican 

States, the United States-Mexican General Claims Commission stated that 

lithe treatment of an alien, in order to constitute an international delin-

quency, should amount to an outrage, to bad faith, to wilful [sic] neg-

lect of duty, or to an insufficiency of governmental action so far short 

of international standards that every reasonable and impartial man would 

d 'l '" ff" 11
49 rea 1 y recognIze Its lnsu lClency. 

In short, there is a minimum international standard in relation 

to many important deprivations in social process which states must 

47. Borchard, liThe 'Minimum Standard' of the Treatment of 
Aliens, II p. 57 j Mr. Polk was Acting Secretary to Ambassador Henry P. 
Fletcher. 

48. American Law Institute, Restatement (Second) of the For
eign Relations Law of the United States, §165(1) (Washington, DC: 
American Law Institute, 1965); Ruben Kraiem, II Aliens--Constitutionality 
of Discrimination based on National Origin--Narenji v. Civiletti," 
Harvard International Journal 21 (1980): 488. 

49. Joseph M. Sweeney, Covey T. Oliver, and Moyes E. Leech, 
Cases and Materials on the International Legal System, 2d ed. (Mineola, 
NY: The Foundation Press, Inc., 1981), p. 571; James L. Brierly, 
The Law of Nations, 6th ed. (New York: Oxford University Press, 
1963), p. 289. 
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observe in the treatment of aliens irrespective of their treatment of 

their own nationals. As Roth stated: "Common international law pro-

vi des for a special regime for the alien, largely consisting in a certain 

standard of treatment, which we have called the minimum standard. It 

is apparent therefore that any reference to the principles of common 

international law with regard to the treatment of the alien implies the 

recognition of the minimum standard. ,,50 After one accepts the exis-

tence of such an international standard, he must deal with an important 

question. Does international law make possible situations in which 

aliens can expect a higher standard of treatment than a national? The 

answer to this question is that under minimum international standard 

the alien may within a limited sphere receive better treatment than that 

accorded nationals. The ultimate test of the propriety of acts of 

authorities in the light of international law is not equality of treatment 

of nationals and aliens, but whether aliens are treated in accordance 

with the minimum international standard. 

In the Harry Roberts case, the United States-Mexican General 

Claims Commission remarked: 

Roberts was accorded the same treatment as that given to all 
other persons. . .. Facts with respect to equality of treat
ment of aliens and nationals may be important in determining 
the merits of a complaint of mistreatment of an alien. But such 
equality is not the ultimate test of the propriety of acts of 
authorities in the light of international law. That test is, 

50. Roth, The Minimum Standard of International Law Applied to 
Aliens, p. 99. 



broadly speaking, whether aliens are treated in accordance with 
ordinary standards of civilization. 51 

53 

Even though Mexicans were treated in the same manner, the Commission 

then found that Mexico owed an indemnity because Mexican authorities 

had arbitrarily arrested an American citizen and subjected him to cruel 

and inhuman treatment for a long period of time. Thus, Levi contended 

that this basic principle of minimum international standard obligates a 

state to treat aliens better or permits it to treat them worse than it 

treats its own nationals. 52 

In a similar vein, William Marion Gibson maintained that there is 

nothing to prevent a state from extending superior treatment to aliens. 

A national may receive less favorable treatment from his state than an 

alien would receive when the state interferes with the minimum interna-

tional standard. The United States government recognizes a higher 

standard of treatment than a national as is seen in Secretary of State 

Bayard's communication directed to Buck, minister to Peru. 

It can not be admitted that in every case the rights of a for
eigner in that country (Peru) may be measured by the extent 
of the protection to person and property which a citizen might 
obtain. • . • It not infrequently happens that citizens of a 
country are compelled to endure injuries which would afford 

51. Sweeney et al., Cases and Materials on the International 
Legal System, p. 551; see also Borchard, "The Minimum Standard of 
the Treatment of Aliens," p. 454; Levi, Contemporary International 
Law: A Concise Introduction, p. 177. 

52. Levi, Contemporary International Law: A Concise Intro
duction, p. 177. 



ample basis for international intervention if they were inflicted 
on foreigners. 53 

From the foregoing discussions, it may be well to add at this 

54 

point that the practice of most Western states confirm the existence of 

the minimum international standard for the treatment of aliens despite 

Latin American states' challenges to the minimum international stan

dard.
54 

Of great significance for this study was the fact that since 

1945, the United Nations added a new dimension in the sphere of tradi-

tional minimum international standard that was originally drawn from the 

body of state responsibility for injuries to aliens. It gave content to 

the international minimum standard by reference to the recent develop-

ment in the law of human rights. Much of this change has come from 

the slow but steady enlightenment regarding the status and conditions 

of aliens, and such change has come to guarantee certain fundamental 

human rights as stated in the U. N. Charter and in the numerous 

53. William M. Gibson, Aliens and the Law: Some Legal 
Aspects of the National Treatments of Aliens in the United States 
(Chapel Hill: The University of North Carolina Press, 1940), p. 18; 
Moore, A Digest of International Law, p. 252. 

54. A, Freeman, The International Responsibility of States for 
Denial of Justice, p. 527: Edward Collins, Jr., ed., International Law 
in a Changing World: Cases, Documents, and Readings (New York: 
Random House, 1970), p. 254: Roy, "Is the Law of Responsibility of 
States for Iniuries to Aliens a Part of Universal International Law?" 
AJIL 55 (1961): 863: Okoye, International law and the New African 
states, pp. 177-84: U.N., "Summary Records of the 413th Meeting," 
Yearbook of International Law Commission 1 (1957): 155 (U.N. Doc. 
A/CN. 4/SER. AI1957): Grzybowski, Soviet Public International Law: 
Doctrines and Diplomatic Practice, p. 83. 
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international instruments. 55 As Professor Sheikh correctly observed, 

international law in the area of the treatment of aliens indeed has 

undergone vast changes, in theory as well as in practice, over the 

centuries. 56 Since 1949, the United Nations International Law Commis-

sion provisionally listed liThe Law of State Responsibility" as a topic for 

d "f" t" 57 co 1 lca IOn. In 1955, the Commission finally decided to codify the 

subject and Dr. Garcia-Amador, who was appointed as Special Rap-

porteur, submitted six annual reports focused exclusively on state 

"b"l" t I" 58 responsl 1 lty 0 a lens. Moreover, Garcia-Amador even attempted to 

synthesize the international minimum standard and the national treat-

ment doctrine by treating both theories as having been superseded by 

the new international human rights norms that had emerged since World 

War II. 

According to Garcia-Amador's thesis, the above two antagonistic 

irreconcilable concepts of international minimum standard, and the 

national treatment standard can be reformulated and integrated into a 

55. Richard B. Lillich, "Duties of States Regarding Civil 
Rights of Aliens," Recueil des Cours, vol. 161, no. 3 (1978): 343. 

56. Ahmed Sheikh, International Law and National Behavior 
(New York: John Wiley & Sons, Inc., 1974), pp. 137-9. 

57. United Nations, Report of the International Law Commis
sion to the General Assembly, 4 U.N. GAOR, Supp. (no. 10) 1.3, 
U.N. Doc. A/925 (1949), reprinted in Yearbook of International Law 
Commission (1949), pp. 278, 281, U.N. Doc. A/CN. 4/SER. A11949. 

58. United Nations, Report of the International Law Commission 
to the General Assembly, 10 U.N. GAOR, Supp. (no. 9) 1, 23, U.N. 
Doc. A /2934 (1955). For Garcia-Amador's reports, see Garcia-Amador, 
First Report on State Responsibility, U.N. Doc. A/CN. 4/96 (1956); 
reprinted in Yearbook of International Law Commission 1 (1956): 173-
231, U.N. Doc. A/CN. 4/SER. A/1956/Add. 1. 



new legal rule incorporating the essential elements and serving the 

main purposes of both. To quote Garcia-Amador, 

. . • the above two theories, the 'international standard of 
. Justice' and the principle of equality between nationals and 

aliens hitherto considered as antagonistic and irreconcilable, 
can well be reformulated and integrated into a new legal rule 
incorporating the essential elements and serving the main pur
poses of both. The basis of this new principle would be the 
universal respect for, and observance of, human rights and 
fundamental freedoms' referred to in the Charter of the United 
Nations and in other general, regional and bilateral instruments. 
The object of the 'internationalization' (to coin a term) of these 
rights and freedoms is to ensure the protection of the legitimate 
interests of the human person, irrespective of his nationality. 
Whether the person concerned is a citizen or an alien is then 
immaterial: human beings, as such, are under the direct pro
tection of international law. 59 

56 

Indeed, this particular synthesis of human rights and the standard of 

treatment for aliens appears to give more precise definition to the mini-

mum international standard for aliens. The "noble synthesis" would 

appear to achieve a cumulative beneficent impact, with each reinforcing 

the other in terms of fulfillment of the human rights of the individual. 60 

Deeply inspired by Garcia-Amador's efforts, the U. N. Secretary-

General Trygive Lie submitted his memorandum to the International Law 

Commission at its first session in 1949, reading in part: 

The principle authoritatively asserted by arbitral tribunals, 
tha t the pleas of non -discrimina tion cannot be validly relied 
upon if the state does not measure up to a minimum standard 
of civilization, has now found expression in the provision of 

59. Garcia-Amador, First Report on State Reponsibility, 
U.N. Doc. A/CN.4/203 (1956). 

60. Ibid., McDougal et al., "Protection of Aliens from Discrim
ination and World Public Order or Responsibilities of ~tates Conjoined 
with Human Rights, p. 454, Ian Brownlie, Principles of Public Interna
tional Law," p. 513. 



the Charter relating to human rights and fundamental free
doms. These must be deemed to be co-extensive with the 
minimum standard of civilization. . . . It is possible that the 
adoption of an International Bill of Human Rights may be of 
assistance in defining what constitutes the minimum standard 
of civilization. 61 

Together with Secret?ry-General Trygive Lie, a number of 

prominent scholars and legal commentators such as Wright, von Glahn 

McDougal, Lillich, Jennings, Brownlie, Waldock, and Mosler acknowl-

57 

edged the value of blending international human rights with the treat-

ment of aliens law. Professor Wright, for instance, argued in this 

connection that 

The concept of human rights in such instruments as the Universal 
Declaration would be utilized by governments in the normal pro
cedures of giving diplomatic protection to their citizens abroad. 
It seems to me they are likely to insist that their citizens shall 
at least receive the protection of those rights which ab~ defined 
in the Charter, or in the Universal Declaration. . . . 

In a similar vein, Von Glahn believed that lithe closest approach to a 

definition of a minimum standard of justice has thus far been achieved 

in the adoption, on December 10, 1984, of the Universal Declaration of 

61. United Nations, "Survey of International Law in Relation 
to the Work of Codification of the International Law Commission, II U. N. 
Doc. A/CN.4/Rev. 1 (1949),47. 

62. Alwyn V. Freeman, II Human Rights and the Rights of 
Aliens," Proceedings of the Society of International law 45 (1951): 131-2; 
131-2; Robert Y. Jennings, II General Course on Principles of Interna
tional Law, II Recueil des Cours (Hague Academy of International Law) 
121 (1967): 488; Brownlie, Principles of Public International Law, pp. 
527-8; McDougal et aI., Human Rights and World Public Order: The 
Basic Policies of an International Law of Human Dignity, pp. 762-5. 
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Human Rights by the General Assembly of the United Nations. ,,63 The 

newly emerged contemporary human prescriptions are highly welcomed 

by McDougal, Lasswell, and Chen in their Human Rights and World 

Public Order, a widely read interpretation of the international law of 

human dignity. In their view, it is clear in the future that differenti-

ation of treatment of aliens will be much more strictly confined. Article 

2 of the Universal Declaration of Human Rights makes such an improve-

ment of minimum standard explicitly clear. "Everyone is entitled to all 

the rights and freedoms set forth in this Declaration, without distinc-

tion of any kind, such as race, colour, sex, language, religious, polit-

ical or other opinion, national or social origin, property, birth or other 

64 status." The fundamental idea of protection against any discrimina-

tion also is clearly provided in Article 7 of the Declaration, which reads: 

"All are equal before the law and are entitled without any discrimination 

to equal protection of the law. All are entitled to equal protection 

63. Gerhard Von Glahn, Law among Nations: An Introduction 
to Public International Law, 4th ed. (New York: Macmillan Publishing 
Co., Inc., 1981), p. 233; Borchard, "The Minimum Standard of the 
Treatment of Aliens," pp. 445-61; Lillich, ed., International Law of 
State Responsibility for Injuries to Aliens, p. 44; Buergenthal and 
Sohn, The International Protection of Human Rights, pp. 129-30. 

64. James A. Joyce, Human Rights: A Compilation of Interna
tional Instruments of the United Nations, vol. 1 (Dobbs Ferry, NY: 
Oceana Publications, Inc., 1978), p. 10. See also Ian Brownlie, ed., 
Basic Documents on Human Rights, p. 22; United Nations, Department 
of Public Information, Everyone's United Nations, 9th ed. (New York: 
United Nations, 1979), pp. 412-3; T. B. Millar and Robin Ward, eds., 
Current International Treaties (London: Croom Helm, Ltd., 1984), p. 
497. 
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against any discrimination in violation of this Declaration and against 

, , h d' " t' ,,65 any InCItement to suc Iscnmlna Ion. 

Similar provisions are also included in various other human 

rights instruments such as the Charter of the Organization of American 

States (1948), the American Declaration of Rights and Duties of Man 

(1948), European Convention for the Protection of Human Rights and 

Fundamental Freedoms (1950), the International Covenant on Civil and 

Political Rights (1966), International Covenant on Economic, Social, and 

Cultural Rights (1966), the International Convention on the Elimination 

of all Forms of Racial Discrimination (1966), and the American Conven-

tion on Human Rights (1969). In probing the intent and meaning of 

these conventions, Louis Henkin pointed out that the principle of non-

discrimination is now an established part of international customary law. 

In any event, what was critical for the purpose of this study is that 

none of these proposed rules of the treatment of aliens would allow for 

discriminatory treatment on the basis of an alien IS nationality. 66 In 

65. Paul J. G. Kapteyn, International Organization and Inte
gration: Annotated Basic Documents and Descriptive Directory of 
International Organizations and Arrangements, 2 vols. (The Hague: 
Martinus Nijhoff Publishers, 1981), I.A.12.2.a; Joyce, Human Rights: 
A Compilation of International Instruments of the United Nations, p. 10; 
Theodor Meron, ed., Human Rights in International Law: Legal and 
Policy Issues, vol. 1 (Oxford: Clarendon Press, 1984), p. 132. 

66. Louis Henkin, ed., The International Bill of Rights (New 
York: Columbia University Press, 1981), p. 269; Kraiem, "Aliens-
Constitutionality of Discrimination based on National Origin--Narenji v. 
Civiletti, II p. 488; Brownlie, Basic Documents on Human Rights, 
part 2, passim. For the International Bill ot Human Rights and Pre
vention of Discrimination and the OAS Charter, see Joyce, Human 
Rights: A Compilation of International Instruments of the United 
Nations, vol. 1, pp. 10-49. 
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fact, both national and minimum international standards purport to 

include a norm prohibiting discriminatory treatment against aliens. 

This means that the traditional rules in this area have undergone con-

siderable modernization, but this change has occurred within rather 

than through rejection of the system. In general, the international 

human rights instruments clarified and strengthened traditional interna-

tional law norms of equality and nondiscrimination because equality is 

a principle theme for international human rights. 67 

In discussing the evolution of the international minimum stan-

dard, Professor J en ning s con tended: 

• . . a new development of the law of great significance in this 
regard: the beginnings of the development of an international 
law of human rights. The United Nations Charter, the Univer
sal Declaration of Human Rights of 1948, and now the two United 
Nations Covenants concerning Human Rights, all not only affirm 
the existence of international standards for the treatment of 
individuals generally but also elaborate the meaning of those 
standards in particular situations. . . 68 

For the treatment of aliens in employment, for example, the more 

detailed formulation in the International Covenant on Economic, Social, 

and Cultural Rights makes this clear. Under Article 6 of the Interna-

tional Covenant, states "recognize the right to work, which includes 

67. Lillich, International Law of State Responsibility for Inju
ries to Aliens, p. 29; McDougal et al., Human Rights and World Public 
Order: The Basic Policies of an International Law of Human Dignity, 
pp. 773-4; Lillich, "Duties of States Regarding Civil Rights of Aliens," 
Recueil des Cours 161 (1978): 410; Henkin, The International Bill of 
Rights, pp. 263, 246; Von Glahn, Law among Nations: An Introduction 
to Public International Law, p. 233. 

68. Robert Y. Jennings, "General Course on Principles of 
International Law," Recueil des Cours (Hague Academy of International 
Law), 121 (1967): 488. 
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the right of everyone to the opportunity to gain his living by work 

which he freely chooses or accepts, and will take appropriate steps to 

f d th ' 'ht 11
69 sa eguar IS rIg . 

In short, the two International Covenants relating to the pro-

tection of human rights contain a comprehensive enumeration of civil 

and political right together with economic, social, and cultural rights 

including the right to work and the right to an adequate standard of 

living. The right to work is one of the most important fundamental 

rights in the entire system of human rights and freedoms. Hence, the 

right to work, together with the right to equality before the law and 

to nondiscrimination, are specifically safeguarded. Thus, it is clear 

that the principal thrust of the contemporary human rights movement 

is to accord aliens rights that extend far beyond the minimum interna-

tional standard as developed under earlier customary law regarding the 

responsibility of states for injuries to aliens. 

Today, there appears to be a concensus in the international 

community as a whole on the aforementioned rule forbidding discrimina-

tion among specific alien groups on the basis of national origin. Sig-

nificantly, the states of Latin America, which traditionally opposed the 

concept of a minimum standard, signed the American Declaration of the 

69. United Nations, Office of Public Information, The United 
Nations and Human Rights (New York: United Nations, 1978), p. 71; 
David P. Forsythe, Human Rights and World Politics (Lincoln: Univer
sity of Nebraska Press, 1983), p. 269; Millar and Ward, eds., Current 
International Treaties, p. 504. 
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Rights and Duties of man at the Ninth International Conference of Ameri

can States held at Bogota in 1948. 70 The American Declaration is, in fact, 

closely related to the Universal Declaration of Human Rights adopted by 

the General Assembly of the United Nations, Levi contended that these 

signatories of the American Declaration of the Rights and Duties of Man 

might be interpreted as a first step toward restoring the minimum inter-

national standard as a universally applicable principle to the treatment of 

aliens. He observed that the International Court of Justice, in the case 

concerning the Barcelona Traction, Light and Power Company Ltd. 

(Belgium v. Spain) Second Phase (1970), reaffirmed specifically the 

"universally recognized rule of customary international law concerning 

every state's right of diplomatic protection over its nationals abroad, 

that is, a right to require that another state observe a certain stan

dard of decent treatment to aliens in its territory.,,71 

Lillich shared Levi's view, finding growing evidence that many 

new and developing states have come to recognize that the rules in this 

area actually are compatible with their own enlightened self-interest. 

For instance, Cyprus, Egypt, Greece, Senegal, and Uruguay, along 

with the United Kingdom, were sponsors in 1980 of Resolution 19 (XXXVI) 

of the Commission on Human Rights recommending that the Economic 

and Social Council transmit the Draft Declaration on Human Rights of 

70. Shea, The Calvo Clause: A Problem of Inter-American and 
International Law and Diplomacy, p. 99. 

71. Levi, Contemporary International Law, p. 179; see also 
Sweeney et al., Cases and Materials on the International Legal System, 
p. 1116; I.C.J. Reports, 1970, p. 3. 
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Individuals Who are Not Citizen of the Country in which They Live to 

the General Assembly for possible adoption. 72 

Consequently, Garcia-Amador's point of view that continuing 

debate on the doctrine of the minimum international standard and the 

national treatment has now become highly artificial deserves attention. 73 

A t this point, it is safe to say that in terna tional law has established an 

international minimum standard to which all civilized nations are 

required to conform under penalty of law. Thus, Hypothesis 1, that 

there exists an international minimum standard below which no civilized 

state should go in the treatment of aliens, is confirmed. 

Summary 

It is commonly supposed that there are two inconsistent itner-

national standards as modes of measurement for the treatment of aliens 

in international law, namely a minimum international standard and a 

national standard. During the nineteenth and early twentieth centuries, 

the United States of America and the Western European states upheld 

the idea of the minimum international standard below which no civilized 

state should go in the treatment of aliens. In opposition to the mini-

mum international standard, Latin American states and others invoked 

the national standard, arguing that a state's only duty is to treat 

aliens in the same way as it treats its own citizens. 

72. United Nations, Report of the Commission on Human Rights 
on its Thirty-sixth Session, 66 U. N ., ESCOR, Supp. (no. 3) 1, 135, 
179, U.N. Doc., E/1980/13, E./CN. 4/1408 (1980). 

73. Karel Vasak, ed., The International Dimensions of Human 
Rights, vol. 1 (Westport: Greenwood Press, 1982), p. 106. 
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The aim of this chapter is to determine the international stan

dard by which nation-states could measure the treatment of aliens in a 

foreign country. The main idea of the national standard is that of 

equality between aliens and nationals. The equality principle is a cor

ollary of the Calvo Doctrine, the core of which is twin concepts of non

intervention of sovereign state and denial of diplomatic protection. 

Both the Calvo Doctrine and the national standard are closely tied in 

with each other in the sense that both are directed at restricting the 

alien to local remedies as the final forum for redress of his grievances. 

However, the national standard negates international law by 

leaving to each state the authority to fix its own standard of treatment 

of aliens. In short, the national standard constitutes a scheme of 

nonresponsibility. For this reason, the minimum international standard 

has become more admissible and prevails as a mode of measurement. 

The international human rights norms which emerged since 

World War II generally strengthened traditional international law norms 

of equality and nondiscrimination because equality is a principal theme 

for international human rights. By and large, the contemporary human 

rights movement raised the standard of protection of aliens far beyond 

the traditional minimum standard. 

Today, the treatment of aliens in foreign states must be mea

sured by the minimum international standard that incorporated the right 

to work and nondiscrimination as stated in the two international cove

nants and in numerous other international instruments. 
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The results obtained in the analysis performed here indicate 

confirmation of Hypothesis 1 that there exists an international minimum 

standard below which no civilized state should go in the treatment of 

aliens. Consequently, the treatment of aliens below this minimum stan

dard will be considered as violation of international law. Thus, correct 

knowledge of aliens' rights, es pecially the right to work, is crucial for 

evaluation of their treatment by international law. 

In Chapter 3, a closer inspection of these rights, with special 

reference to the aliens' right to work, is discussed more in detail. 



CHAPTER 3 

THE RIGHTS OF ALIENS 

As shown in Chapter 2, international law recognizes a minimum 

international standard of treatment of aliens. Generally, the minimum 

standard requires that states allow an alien certain basic rights. In 

other words, aliens, once lawfully admitted to the territory, are entitled 

to certain minimal rights necessary to the enjoyment of ordinary private 

life. Each alien, as a human being, is endowed with certain rights 

that are his by virtue of his being. It is primarily in connection with 

those basic rights that a responsibility on the part of the host state 

. 1 
arIses. 

The purpose of the present chapter is to expound the minimum 

international standard analyzed in Chapter 2 by way of clarification, 

emphasis, and specification with illustrative examples. In order to test 

the general hypothesis that a substantial body of international law pro-

tects the righls of aliens, this chapter is devoted to a discussion of 

the personal rights pertaining to an alien by virtue of contemporary 

international law with particular emphasis on the right to work and the 

right to nondiscrimination, which may be the most important part of the 

whole set of rules of the law of aliens. Moreover, the right to work 

and the right to nondiscrimination is a major concern of this study 

1. Gerhard von Glahn, Law among Nations: An Introduction 
to Public International Law, 4th ed. (New York: Macmillan Publishing 
Co., Inc., 1981), p. 230. 

66 
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designed to investigate discrimination against aliens in employment. The 

study required accurate knowledge of the rights aliens possess in this 

respect. Before beginning this survey of contemporary international 

human rights norms, a general overview of basic rights accorded aliens 

under traditional international law will be very helpful to the better 

-. 
understanding of the subject. In the following chapter, a general brief 

observation of the procedural and substantive rights accorded to aliens 

under traditional international law is first presented, and then aliens' 

rights recognized under contemporary human rights law with emphasis 

on the right to work and the right to nondiscrimination is dealt with 

with special emphasis. 

Substantive Rights under Traditional 
International Law 

Aliens enjoy several clearly defined rights on the basis of tra-

ditional international law. Generally, traditional international law 

sought to protect the basic rights of aliens through the institution of 

diplomatic protection. As Lillich put it, it was essentially "a procedural 

device designed to trigger the application of the substantive law gov

erning the responsibility of states for injuries to aliens." 2 Similarly, 

Alwyn V. Freeman observed that the law of nations assures to aliens 

certain substantive rights. Therefore, each nation should have an 

obligation to institute adequate judicial and administrative machinery for 

the vindication of these rights. Naturally, as Freeman maintained, "the 

2. Richard B. Lillich, "Duties of States Regarding the Civil 
Rights of Aliens," Recuel des Cours (The Hague Academy of Interna
tional Law), 3 (1980): 357. 
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measure of the state's duty of judicial protection will always be in ex-

tricably and inevitably bound up with the "quantum" of substantive 

rights which must be respected in foreigners by the territorial states. 3 

Although the content of the substantive rights are often argued, 

Borchard offered a good introduction to the subject: "The substantive 

content of the standard nevertheless is associated with certain elemen-

tary privileges of human existence which every state admitting aliens 

may be deemed to extend--mainly rights to life, and the elementary 

liberties connected with the earning of a living. ,,4 Gibson was sure to 

accept the fact that "international customary law as it is today protects 

the life, liberty and property of aliens." 5 The point is echoed by 

Si>rensen who believed that states must pay due respect for "the liberty, 

life and property of the resident alien." 6 

An investigation of the subject may well lead to agreement with 

the Committee of Experts for the Progressive Codification of International 

3. Alwyn V. Freeman, The International Responsibility of 
States for Denial of Justice (1938; New York: Kraus Reprinting Co., 
1970), p. 497. An alien once received falls within the jurisdiction, so 
far as international law allows it, of the territorial state. This means 
that he comes under its laws and must obey them. Therefore, he is 
under the jurisdiction of the receiving state, by virtue of his resi
dence, as well as under the jurisdiction of his home state, by virtue 
of his nationality. See also Daniel P. O'Connell, International Law for 
Students (London: Stevens & Sons, 1971), p. 288. 

4. Edwin M. Borchard, "The Minimum Standard of the Treat
ment of Aliens," Michigan Law Review 38 (1940): 458. 

5. William M. Gibson, Aliens and the Law: Some Legal Aspects 
of the National Treatment of Aliens in the United States (Chapel Hill: 
The U ni versity of North Carolina Press, 1940), p. 155. 

6. Max Si>rensen, ed., Manual of Public International Law 
(New York: St. Martin's Press, 1968), p. 483. 
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Law. Those experts appointed by the League of Nations stated in 

their report that "some rights are not rights created by states for the 

benefit of their nationals or foreigners, namely, the right to life, the 

right to liberty and the right to own property. The community has 

simply recognized the existence of these rights and states have mutu-

7 
ally undertaken to insure the possibility of enjoying them. II Lauter-

pacht, in this connection, argued that the "minimum standard of civili-

zation comprise, in particular, the right of personal liberty and, gen-

erally, the right to equality before the law. International tribunals 

have repeatedly declared it to be a rule of international law. 1I8 As seen 

above, Lauterpacht was different from others in that he added the 

right to equality before the law as one of essential rights of aliens. 

Similarly, von Glahn viewed nondiscrimination against aliens as an impor-

tant right of aliens under customary law. 

7. M. Guerrero and M. Wang Chung-Hui, "Report of the Sub
committee," AJIL 21 (1926), Supp., p. 182. See also Warwick McKean, 
Eguality andDiScrimination under International Law (Oxford: Claren
don Press, 1983), pp. 27-33; Karel Vasak, ed., The International 
Dimensions of Human Rights, rev. ed., Phlip Aiston, for the English 
edition, vol. 1 (Westport: Greenwood Press, 1982), p. 44. This 
position is closely associated with a natural rights theory. John Locke, 
the chief exponent of this natural rights theory, imagined that the 
existence of human beings is a state of nature. Under Locke's view 
of human beings, life, liberty, and property are the inherent rights in 
the state of nature. Thus, government is obligated to protect the 
natural rights of its subjects. For further details, see Theodor Meron, 
ed., Human Rights in International Law: Legal and Policy Issues, vol. 1 
(Oxford: Clarendon Press, 1984), pp. 77-79. 

8. 
(New York: 

Hersh Lauterpacht, International Law and Human Rights 
Frederick A. Praeger, Inc., 1950), p. 121. 
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Despite different views on the substantive rights of aliens, 

many publicists and authorities agree that an alien by virtue of inter

national law has the right to life, liberty, and property. 9 Since the 

alien is granted the substantive rights by general international law, 

it is very important to protect these rights. Consequently, the same 

law of nations also provides for aliens' procedural rights, which is 

discussed herein. 

Procedural Rights 

International law generally grants the alien procedural rights in 

his state of residence as a primary protection against the violation of 

9. Fred K. Nielsen, International Law Applied to Reclamations 
(Washington, DC: John Byrne & Co., 1933), pp. 33-41; Marjorie M. 
Whiteman, Digest of International Law, vol. 8 (1968), pp. 884-6; 
Gibson, Aliens and the Law, p. 4; Werner Levi, Contemporary Interna
tional Law: A Concise Introduction (Boulder, CO: Westview Press, 
1979), pp. 188-9; .Andreas H. Roth, The Minimum Standard of Interna
tional Law Applied to Aliens (Leiden: A. W. Sijthoff's Uitjevrsmaat
schappij N. V., 1949), p. 134. Cf: Some writers are of the opinion 
that international law grants other rights to aliens, such as freedom of 
the press, religion, and others of this nature. The right to free exer
cise of liberty of conscience and religious worship and protection from 
disability or persecution on account of their religious faith or worship, 
and the right to conduct without annoyance or molestation of any kind 
religious services and rites of a ceremonial nature. In light of these 
facts, it seems that freedom of conscience and worship is essentially a 
part of the minimum standard; see Green H. Hackworth, Digest of 
International Law, 8 vols. (Washington, DC: Government Printing 
Office, 1940-1944), 3:559, 649; von Glahn, Law among Nations: An 
Introduction to Public International Law, p. 230; Myres S. McDougal, 
Harold D. Lasswell, and Lung-Chu Chen, Human Rights and World 
Public Order: The Basic Policies of an International Law of Human 
Dignity (New Haven: Yale University Press, 1980), pp. 757-76; 
Edwin M. Borchard, The Diplomatic Protection of Citizens A broad or the 
Law of International Claims, p. 39; Richard N. Swift, International 
Law: Current & Classic (New York: John Wiley & Sons, Inc., 1969), 
p. 341; Guy S. Goodwin-Gill, International Law and the Movement of 
Persons between States (Oxford: Clarendon Press, 1978), p. 75. 
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his substantive rights. No doubt, as with those substantive rights 

discussed above, these procedural rights must conform with an inter-

national standard. Relevant selected cases and statements by publicists 

dealing with the treatment of aliens illustrate this fact. 

A number of writers have expressed the view that under 

international law a positive obligation rests upon states to open their 

courts to aliens. International law imposes on a state the obligation to 

take appropriate steps to prevent infliction of wrongs upon aliens and 

to employ the proper and effective measures to apprehend and punish 

persons who have committed such wrongs. The obligation has been 

described as the granting to the alien of procedural rights in his state 

of residence as primary protection against the violation of his substan-

. . h 10 tlve rIg ts. 

On these points, Borchard argued that IIfair courts, readily 

open to aliens, administering justice honestly, impartially, without bias 

11 
or political control, seem essentials of international due process. II 

From Roth's point of view, the essential question is what kind of court 

actions when dealing with cases involving aliens are to be considered 

as improper. According to him, the procedural rights include II freedom 

of access to court, the right to fair non-discriminatory and unbiased 

10. Frank G. Dawson and Ivan L. Head, International Law, 
National Tribunals and the Rights of Aliens (New York: Syracuse Uni
versity Press, 1971), p. 311. 

11. Borchard, liThe Minimum Standard of the Treatment of 
Aliens, II p. 460. Referring to its procedural aspects, Elihu Root char
acterized them as lIa standard of justice, very simple, very fundamen
tal, and of such general acceptance by all civilized countries as to form 
a part of the international law of the world. II See Michigan Law Review 
38 (1940): 445-461. 



hearing, and the right to a just decision rendered in f1,lll compliance 

with the laws of the state within a reasonable time. ,,12 To Sq,rensen, 

it is essential that "aliens must be granted right of access to the 

courts and judicial protection for their person and property on the 

same footing as nationals. ,,13 
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To be more specific, one of the fundamental international obli-

gations incumbent upon the state is to grant the alien free access to 

court for the protection and enforcement of his rights. A state behaves 

illegally by denying aliens access to the courts or by failing to protect 

the person of aliens. 

Protection against any arbitrary and unfair search and seizure 

is another important right which a state is obligated under international 

law to extend to aliens. In the case of Way v. Mexico, Mexico was 

held liable for damages because of the treatment of an American by 

Mexican officials. The offense was held to be compensable not on the 

ground of any violation of Mexican law, but on the ground that it con-

stituted a violation of international law. It has been decided that "under 

international law a nation has responsibility for the conduct of judicial 

officers. . . He [the alien 1 is entitled to be informed of the charge 

against him if he is arrested on a warrant. Gross mistreatment in 

12. Roth, The Minimum Standard of International Law Applied 
to Aliens, p. 185; McDougal et al., Human Rights and World Order: 
The Basic Policies of an International Law of Human Dignity, p. 758. 

13. Sq,rensen, Manual of Public International Law, p. 485. 



connection with arrest and imprisonment is not tolerated, and it has 

been condemned by international tribunals." 14 
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Additionally, no state shall subject an alien held for prosecu-

tion or punishment to other than humane treatment. Unduly harsh or 

unjust treatment during arrest, trial, or imprisonment has frequently 

provided grounds for international reclamation and award .15 An alien 

must be granted access to judicial and administrative process in protec-

tion of these rights. If he is himself the object of such processes, 

he must not be deprived of his liberty without proper cause or be 

exposed to cruel and inhumane punishment. The alien should be 

informed of the charges against him, be able to prepare a defense, be 

allowed to produce proofs, should have no documents withheld by 

authorities to the prejudice of his case, and should be allowed to pro-

duce all evidence and to summon witnesses to court. 

In the Harry Roberts case, Mexico imprisoned a United States 

citizen for seven months in a room 20 by 30 feet with 30 to 40 other 

men. The prisoners were given no sanitary facilities to clean themselves 

except for a barrel in the corner of the room for the deposit of the 

14. United Nations, Reports of International Arbitral Awards 
4 (1974): 400; William W. Bishop, Jr., International Law: Cases and, 
Materials, 3rd ed. (Boston: Little, Brown and Company, 1972), p. 

763. See also A. Freeman, The International Responsibility of States 
for Denial of Justice, p. 198, 549; Nielsen, International Law Applied 
to Reclamations, p. 25; Roth, The Minimum Standard of International 
Law, p. 142. 

15. On the procedural side, Freeman observed that "the inter
national standard condemns harsh treatment during confinement, unrea
sonable delays in the conduct of proceedings, along with flagrant 
irregularities." Alwyn V. Freeman, "Human Rights and the Rights of 
Aliens," Proceedings of the American Society of International Law 45 
(1951): 120. 
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prisoners· excrement. The United States--Mexican General Claims Com-

mission awarded the United States $8,000 for cruel and inhumane impri-

sonment. The same Commission stated that "it is not called upon to 

pass upon the guilt or innocence of Roberts but to determine whether 

the detention of the accused was of such an unreasonable duration as 

to warrant an indemnity under the principles of international law. ,,16 

In the case of Chattin (United States v. United Mexican States), 

Mexico was found guilty of "highly insufficient" judicial proceedings 

against Chattin, an American citizen, to prove him guilty of embezzle-

ment. According to the General Claims Commission, "irregularity of 

court proceedings is proven with reference to absence of proper inves-

tigation, withholding from the accused the opportunity to know all of 

the charges brought against him, undue delay of the proceedings, 

making the hearings in open court a mere formality, and a continued 

17 
absence of seriousness on the part of the court." 

Since international law provides that there shall be no exces-

sive delay in bringing the alien prisoner to trial, it seems to be 

16. Bishop, International Law: Cases and Materials, pp. 758-9. 
United Nations, Reports of International Arbitral Awards 4 (1974): 80; 
United States and Mexican General Claims Commission, Opinions of Com
missioners under the Convention Concluded September 8, 1923 between 
the United States and Mexico (Washington, DC: Government Printing 
Office, 1927), p. 100; Levi, Contemporary International Law, p. 177. 

17. United States and Mexican General Claims Commission, 
Opinions of Commissioners under the Convention Concluded September 8, 
1923 between the United States and Mexico , p. 440; Bishop, Interna
tional Law, p. 757. See also Chattin v. the United Mexican States, 
AJIL 22 (1928): 667-82; von Glahn, Law among Nations: An Introduc
tion to Public International Law, pp. 239-40; Nielsen, International Law 
A pplied to Reclamation s, p. 238. 
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generally accepted that undue delay in the procedure is a violation of 

the alien's procedural rights. In the Clyde Dyches (United States v. 

Mexico) case, an A merican citizen, Clyde Dyches-,. was arrested in 

Mexico for stealing a horse 2nd was unduly imprisoned for nearly 

eighteen months before sentencing. The Mexican Claims Commission 

ordered Mexico to pay to the United States, on behalf of Dyches, the 

sum of $5, 000 as damages for the excessive delay and held that "the 

procedure was delayed longer than what it should reasonably have 

18 
been, in view of the simple nature of the case." In the case of 

Chazen (U. S. A. v. Mexico), the same Commission held that the five 

days in excess of the legal period of detention was sufficient to make 

M . d l' t' h . t . 1 bl' t' 19 eXlCO e lnquen In er In ernatlOna olga Ions. In another case, 

De Galvan (Mexico v. U.S.A.), such an unnecessary delay in prosecu

tion was also a major issue. 20 In this case, the General Claims Com-

mission awarded $10, 000 to the Government of Mexico, in behalf of 

De Galvan, for a failure on the part of the authorities of the state of 

Texas to punish an American citizen who was guilty of a crime against 

De Galvan, a Mexican alien residing in Texas. According to the Com-

mission, "there was a clear failure on the part of the authorities of 

the state of Texas to act in conformity with the general principle of 

international law requiring authorities to take proper measures to 

18. United Nations, Office of Legal Affairs, Reports of Interna
tional Arbitral Awards, p. 460. 

19. Ibid., p. 564. 

20. Ibid., p. 273 



apprehend and punish a person who appears to be guilty of a crime 

against an alien. ,,21 

Further. international law does not grant a state an absolute 

right to deport or expel an alien at will. The manner of deportation 
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or expulsion of an alien must be in accordance with humane treatment. 

and a state must have proper reasons for deporting or expelling him. 

To recapitulate. the basic rights accorded aliens are the right 

to life. liberty. property. and security of person; the right to free 

access to court. the right to freedom from arbitrary arrest. detention 

and exile; the right to a fair nondiscriminatory and unbiased hearing; 

and the right to freedom from cruel. inhumane punishment. 

A part from these rights. aliens are usually denied the exercise 

of political rights including the right to vote to hold public office and 

to assemble for political purposes. Roth in this connection offers 

informative findings of his investigation on the minimal rights of aliens 

imposed by traditional international law. To cite Roth in part. 

[1) According to general international law. aliens enjoy no polit
ical rights in their state of residence, but have to fulfil 
such public duties as are not incompatible with allegiance to 
their home State. 

[2] General International law gives aliens no right to be econom
ically active in foreign States" In cases where the national 
policies of foreign States allow aliens to undertake economic 
activities. however. general international law assures aliens 
of equality of commercial treatment among themselves. 22 

21. United Nations. Office of Legal Affairs. Reports of Interna
tional Arbitral Awards. p. 460. 

22. Roth. The Minimum Standard of International Law Applied 
to Aliens. p. 186. 
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The above section of this chapter amply demonstrates that 

traditional international law recognizes certain minimal rights that a 

modern state could not deny once he is accepted as such by a foreign 

nation. The next stage of this inquiry calls for an investigation of 

specific rights guaranteed aliens by contemporary international human 

rights law. 

Contemporary International Law of 
Human Rights 

The treatment of aliens under traditional international law 

has undergone considerable modification. What was formerly the object 

of the protection of the person and of his property is now intended to 

be accomplished by the international recognition of contemporary inter-

national human rights norms. As a result of the development of 

international human rights, nationals and aliens are entitled to the 

same human rights and the same fundamental freedoms. In reality, 

the idea of equality of rights and freedoms constitutes the very essence 

of these instruments. Now human rights purport to substitute for the 

substantive norms and "procedural techniques" previously applicable 

23 
under traditional international law. Thus Garcia-Amador, rapporteur 

of the International Law Commission on the subject of state responsibility, 

presented in his second report a draft chapter with the idea of a new 

horizon where the traditional minimum standard for the treatment of 

23. Vasak, ed., The International Dimensions of Human 
Rights, p. 106; Richard B. Lillich, ed., International Law of State 
Responsibility for Injuries to Aliens, p. 15. 



aliens meets the contemporary internationally recognized fundamental 

human rights. The first article provided: 

1. The State is under a duty to ensure to aliens the enjoy
ment of the same civil rights, and to make available to 
them the same individual guarantees as are enjoyed by 
its own nationals. These rights and guarantees shall not, 
however, in any case be less than the "fundamental human 
rights" recognized and defined in contemporary interna
tional instruments. 

2. In consequence, in case of violation of civil rights, or 
disregard of individual guarantees, with respect to aliens, 
international responsibility will be involved only if inter
nationally recognized "fundamental human rights" are 
affected. 24 
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In effect, Garcia-Amador's synthesis of human rights and the 

standard of treatment for aliens involves codifying the "international 

minimum standard" and giving it content by reference to the recent 

developments in the law of human rights. Indeed it was a development 

of great potential significance to both the law of state responsibility 

and the protection of human rights. 25 

The fundamental human rights Garcia-Amador specified are 

those enumerated below: 

(a) The right to life, liberty and security of person; 

24. United Nations, International Law Commission, Yearbook 
of the International Law Commission (U.N. Doc. A/CN.4/SER.AI1956/ 
Add. 1), vol 2 (1957): 112-3; Myres S. McDougal, Harold D. Lasswell. 
and Lung-Chu Chen, "The Protection of Aliens from Discrimination and 
World Public Order: Responsibility of States Conjoined with Human 
Rights," AJIL 70 (1976): 455. 

25. Ian Brownlie, Principles of Public International Law, 
3rd ed. (Oxford: Clarendon Press, 1979), p. 527; McKean, Equality 
and Discrimination under International Law, p. 199. 



(b) the right of the person to the inviolability of his privacy, 
home and correspondence, and to respect for his honour 
and reputation; 

(c) the right to freedom of thought, conscience and religion; 

(d) the right to own property; 

(e) the right of the person to recognition everywhere as a 
person before the law; 

(f) the right to apply to the courts of justice or to the compe
tent organs of the State, by means of remedies and pro
ceedings which offer adequate and effective redress for 
violations of the aforesaid rights and freedoms; 

(g) the right to a public hearing, with proper safeguards, by 
the competent organs of the State, in the determination of 
any criminal charge or in the determination of rights and 
obligations under civil law; 

(h) In criminal matters, the right of the accused to be pre
sumed innocent until proved guilty; the right to be informed 
of the charge made against him in a language which he 
understands; the right to speak in his defence or to be 
defended by a counsel of his choice; the right not to be 
convicted of any punishable offence on account of any 
act or omission which did not constitute an offence, under 
na tional or in terna tional law, at the time when it was com
mitted; the right to be tried without delay or to be 
released. 26 

79 

After a comprehensive survey of Garcia-Amador's synthesis of 

the traditional international law regarding the treatment of aliens and 

the contemporary human rights, McDougal et al. concluded that con-

temporary human rights prescriptions, including both those of the 

26. United Nations, Yearbook of International Law Commission 
1 (1957): 113) (U.N. Doc. A/CN.4/SER.AI1957); McDougal et al., 
"The Protection of Aliens from Discrimination and World Public Order: 
Responsibility of States Conjoined with Human Rights," pp. 455-6; 
F. V. Garcia-Amador, Louis B. Sohn, and R. R. Baxter, Recent 
Codification of the Law of State Responsibility for Injuries to Aliens 
(Dobbs Ferry, NY: Oceana Publications, Inc., 1974), p. 129. 
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United Nations Charter and others substantially increased the protec

tion of aliens transnationally. 27 

In the words of Humphrey Waldock, "the assimilation is logical 

enough so far as concerns the "minimum standards" of treatment, that 

is, the scope of the fundamental rights and freedoms protected by 

international law. Human Rights, ex hypothesi, are rights that attach 

to all human beings equally, whatever their nationality. ,,28 It was 

echoed by Richard Lillich's observation that "the international human 

rights instruments generally served to clarify and strengthen the tra

ditional international law governing the treatment of aliens. ,,29 On 

these points, Goodwin-Gill contended that the principle of nondiscrim-

ination has figured prominently in modern attempts to secure the 

better protection of fundamental human rights. He maintained that 

"rights such as the right to life, liberty, and security of the person 

and the right to equality before, and equal protection of the law, 

clearly allow for no distinction between nationals and aliens." 30 

27. McDougal et al., "The Protection of Aliens from Discrimi
nation and World Public Order: Responsibility of States Conjoined with 
Human Rights, pp. 456-7. 

28. Waldock, " Human Rights in Contemporary International 
Law and the Significance of the European Convention," in the European 
Convention on Human Rights. British Inst. International and Comp. 
Law, International Ser. No.5. (London: BIICL, 1965), pp. I, 2. 

29. Lillich, International Law of State Responsibility for Inju
ries to Aliens, p. 29. 

30. Goodwin-Gill, International Law and the Movement of Per
sons between States, p. 75. 
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To illustrate these points, it may be helpful to emphasize the 

fact that recent international instruments relating to the protection of 

human rights contain either a comprehensive enumeration of civil and 

political rights together with economic, social, and cultural rights, or 

deal separately with civil and political rights on one hand and economic, 

social, and cultural rights on the other. 

In this connection, Theodoor C. van Boven offered a detailed 

enumeration of rights that is illustrative but by no means exhaustive: 

Among the civil and political rights there are first of all the 
rights designed to protect the liberty, security and physical 
and spiritual integrity of the human person. Such rights 
are: the right to life; right not to be subjected to torture 
or to cruel, inhuman or degrading treatment or punishment; 
the right not to be held in slavery or servitude; the right to 
liberty and security of person, including the right to a fair 
trial; the right to privacy, home and correspondence; and the 
right to freedom of thought, conscience and religion. Political 
rights include: the right to freedom of opinion and expression; 
the right to freedom of assembly and of association; the right 
to take part in the conduct of public affairs, including the 
right to vote and to be elected. The economic, social and 
cultural rights include; the right to work [emphasis added]. 
including the right to just and favourable conditions of work; 
trade-union rights; the right to social security; the right to 
adequate food, clothing and housing; the right to an adequate 
standard of living; the right to health; the right to education; 
and rights relating to culture and science. 31 

As described above, contemporary international law requires the right 

to work and the right to nondiscrimination as part of the international 

minimum standard. The rest of this chapter deals specifically with the 

right to work with emphasis on nondiscrimination. 

31. Vasak, The International Dimensions of Human Rights, 
pp. 48-9. See also Louis Henkin, The International Bill of Rights 
(New' York: Columbia University Press, 1981), p. 13; McKean, 
Equality and Discrimination under International Law, pp. 162-3. 
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The Right to Work 

This right is one of the most important fundamental rights in 

the entire system of human rights and freedoms. Its realization is 

necessary not only for the material well being of the individual but 

also for the harmonious development of his personality. Hence, in a 

number of comprehensive human rights instruments at the international 

and the regional level, the right to work together with the right to 

equality before the law and to nondiscrimination are specifically safe-

guarded. 

The Charter specifically states that one of the objectives of 

the United Nations is to promote higher standards of living and full 

"employment" (Article 55(a». 

Articles 15, 23, and 25 of the Universal Declaration of Human 

Rights establish basic rights to change one's nationality, to work freely 

under favorable conditions, and to secure an adequate standard of 

1" 32 
IVlng. Article 23 of the Universal Declaration of Human Rights 

proclaims that: 

Everyone has the right to work, to free choice of employment, 
to just and favourable conditions of work, to protection against 
unemployment. Everyone, without any discrimination, has the 
right to equal pay for equal work. Everyone who works has 
the right to just and favourable remuneration ensuring for him
self and his family an existence worthy of human dignity and 
the right to form and join trade unions for the protection of 
his interests. 33 

32. AJIL 77 (1983), p. 841; Sudhir Sen, Replacing the Green 
Revolution: Food and Jobs for All (Maryknoll, NY: Orbis Books, 
1975), p. 348. 

33. United Nations, Office of Public Information, The United 
Nat~ons and Human Rights (1978), p. 71. See Paul Sieghart, The Inter
national Law of Human Rights (Oxford: Clarendon Press, 1983), p. 21. 
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In the same manner, Articles 6 through 11 of the International 

Covenant on Economic, Social, and Cultural Rights stipulates that the 

state recognizes the rights of everyone to work, to the enjoyment of 

just and favorable condition of work, to form trade unions and to join 

the trade union of his choice, to have social security, to have adequate 

food, and to have an adequate standard of living. 34 

More specifically, Article 6(1) of the International Covenant 

provides: liThe States Parties to the present Covenant recognise the 

right to work, which includes the right of everyone to the opportunity 

to gain his living by work which he freely chooses or accepts, and will 

take appropriate steps to safeguard this right" [emphasis added 1. 35 

According to this Covenant, the right to work includes lithe right of 

everyone to the opportunity to gain his living by work which he freely 

chooses or accepts .. II The right to free choice of work here pre-

sumes the absence of any discrimination in access of employment as 

stipulated in Article 2 of the same Covenant. Article 7 recognizes fair 

34. United Nations, Human Rights: A Compilation of Interna
tional Instrumetn (U . N. Doc. ST fRev. 1 (1978), p. 4; James A. 
Joyce, Human Rights: A Compilation of International Instruments of 
the United Nations, 3 vols. (Dobbs Ferry, NY: Oceana Publications, 
Inc., 1978), 1: 13-4; Ruben Kraiem, II Aliens--Constitutionality of Dis
crimination on National Origin--Narenji v. Civiletti, II Harvard Interna
tional Law Journal 21 (1980): 489-90; Brownlie, Basic Documents on 
Human Rights, p. 106. 

35. United Nations, Yearbook on Human Rights for 1966 (New 
York: United Nations, 1969), p. 438; U.N., Office of Public Informa
tion, The United Nations and Human Rights (New York: United 
Nations, 1978), p. 71; U.N., Department of Public Information, Every
one's United Nations, 9th ed. (New York: United Nations, 1979), p. 
417; T. B. Millar and Robin Ward, eds., Current International Treaties 
(London: Croom Helm, Ltd., 1984), p. 504 
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wages and adequate leisure time. Article 11 supplements the guarantee 

of a living wage found in Article 7 by recognizing the rights of every

one to an adequate standard of living for himself and his family. 36 

Article 5(e) (i) of International Convention on the Elimination 

of all Forms of Racial Discrimination specifically stresses that the states 

are under an obligation to ensure equality of everyone with respect to 

the realization of the right to work, including protection against unem-

ployment: "The rights to work, to free choice of employment, to just 

and favourable conditio'ns of work, to protection against unemployment, 

to equal pay for equal work, to just and favourable remuneration. ,,37 

The American Declaration of the Rights and Duties of Man 

clearly states that "every person has the right to work" (Article 14) 

and it is the· duty of every person to work, as far as his capacity and 

possibilities permit, in order to obtain the means of livelihood or to 

benefit his community (Article 37).38 

Articles 10 through 16 of the European Convention on Establish-

ment provide for detailed regulations governing the rights of aliens in 

gainful employment in the territory of the other contracting parties. 

Article 10 of the Convention states that the right to engage in gainful 

36. T. B. Millar and Robin Ward, eds., Current International 
Treaties, p. 504; Vasak, ed., The International Dimensions of Human 
Rights, p. 115. 

37. McKean, Equality and Discrimination under International 
Law, p. 293. See also United Nations, The United Nations and Human 
RIghts, p. 89. 

38. Brownlie, Basic Documents on Human Rights, pp. 384, 387. 
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occupation on an equal footing with nationals covers all economic activi-

ties. Article 12 is particularly relevant to the purpose of this study: 

"Nationals of any Contracting Party lawfully residing in the territory 

of any other Party are to be unconditionally authorised to engage in 

any gainful occupation on an equal footing with nationals of the latter 

39 Party provided ... they have been admitted to permanent residence." 

Similarly, Article 15 of the African Charter on Human and 

Peoples' Rights also proclaims that "every individual shall have the right 

to work under equal and satisfactory conditions, and shall receive equal 

40 
pay for equal work." 

In this connection, the International Labour Organisation has 

drawn up many conventions. In 1964, the General Conference of the 

International Labour Organisation adopted the Employment Policy Conven-

tion (No. 122), which is of basic significance with respect to the right 

to work. The Convention required that states pursue an active policy 

designed to promote full, productive and freely chosen employment. 

This policy is to aim at ensuring that: 

(a) there is work for all who are available for and seeking 
work; 

(b) such work is as productive as possible; 

(c) there is freedom of choice of employment and the fullest 
possible opportunity for each worker to qualify for, and 
to use his skills and endowments in, a job for which he 

39. A. H. J. Swart, "The Legal Status of Aliens: Clauses in 
Council of Europe Instruments Relating to the Rights of Aliens," 
Netherlands Yearbook of International Law,ll (1981): 22. 

40. Vasak, The International Dimensions of Human Rights, 
p. 619; Sieghart, The International Law of Human Rights. p. 29. 



is well suited, irrespective of race, colour, sex, rel~ion, 
political opinion, national extraction or social origin. 
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Indeed, the exercise of the right to work is here said to be essential 

to the full development of man's personality, as well as to his economic 

security. In short, the contemporary international human rights law 

clearly accords aliens as well as nationals the same protection for the 

right to work. In fact, many provisions of international human rights 

instruments reiterate again and again aliens' right to work. Of all the 

relevant instruments, it is particularly important to mention that the 

International Covenant on Economic, Social and Cultural rights, widely 

ratified (see Appendix B, Table B-1), includes a strong Article 6 

recognizing the right to work. One must keep in mind that the mini-

mum international standard includes the right to work by virtue of 

contemporary international human rights law. 

Of particular importance in this connection are the efforts to 

eliminate discriminatory measures based on sex and on nationality. The 

elimination of inequality of treatment and the promotion of equal oppor-

tunity are minimum fundamental human. rights. The right to nondiscrim-

ination is closely related to the right to work. The right to work does 

not always ensure full employment of aliens if there is discrimination. 

For this reason, particular attention should be paid to nondiscrimina-

tion. 

41. United Nations, Office of Public Information, The United 
Nations and Human Rights, p. 72; Brownlie, ed., Basic Documents on 
Human Rights, p. 229. 
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The Right to Nondiscrimination 

Equality of treatment for aliens is the objective of various 

International Labor Organization conventions, in particular the Migra-

tion for Employment Convention (Revised) of 1949 (No. 97). Under 

this convention, aliens are to be treated no less favorably than nation-

als, particularly with respect to matters of employment. 

The International Labor Organization Convention Concerning 

Discrimination in Respect of Employment and Occupation (1958) provides 

for the declaration and pursuit of a national policy designed to promote 

equality of opportunity and treatment with respect to employment. The 

objective is to eliminate any discrimination on the basis of race, color, 

sex, religion, political opinion, national extraction, or social origin. 42 

The Universal Declaration of Human Rights elaborates the 

Charter's equal rights prescriptions and is suffused with the notion of 

equality. The preamble proclaims "the inherent dignity" and "the equal 

and inalienable rights of all members of the human family" as "the 

43 
foundation of freedom, justice and peace in the world." Article 2 of 

the Universal Declaration well provides that human rights and freedom 

as set forth in its text be protected for every human being and that 

42. United Nations, Office of Public Information, The United 
Nations and Human Rights, p. 72; Brownlie, Basic Documents on 
Human Rights, p. 204. 

43. Joyce, Human Rights: A Compilation of International 
Instruments of the United Nations, p. 10; Paul J. G. Kapteyn et al., 
International Organization and Integration: Annotated Basic Documents 
and Descriptive Directory of International Organizations and Arrange
ments, 2 vols. (The Hague: Martinus Nijhoff Publishers, 1981-82), p. 
l.A.:12.2.a. 
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these rights cannot be denied to anyone regardless of nationality. 

liThe claim to equality, 11 said the late Sir Hersch Lauterpacht, "is in a 

substantial sense the most fundamental of the rights of man [emphasis 

added]. It occupies the first place in most written constitutions. It 

is the starting point of all other liberties. 1144 

Equality before the law and nondiscrimination in its application 

is provided by Article 7 of the Universal Declaration of Human Rights. 

In the first sentence, it first referred generally to equality before the 

law, and then specifically stated that "all persons are entitled to with-

out any discrimination to the equal protection of the law. 11 With this 

clear affirmation of the principle of nondiscrimination, the addition of 

the words "against any discrimination 11 in the second sentence once 

again emphasizes the general principle of nondiscrimination and equal 

45 protection of the law. 

Language almost identical with the first sentence of Article 7 is 

found in the sentence of Article 26 of the Political Covenant and Article 

24 of the American Convention. Article 26 proddes for equal protec-

tion and equality before the law; Article 2 (1) provides for the general 

comprehensive equality and nondiscrimination clause. In regard to 

Articles 2 and 26, in particular, one sees references interchangeably 

to equality, equality before the law, equality before the courts, equal 

44. Hersh Lauterpacht, An International Bill of the Rights of 
Men (New York: Columbia University Press, 1945), p. 115. See also 
Meron, Human Rights in International Law: Legal and Policy Issues, p. 
312; Henkin, ed., The International Bill of Rights (1981), p. 247. 

45. Kapteyn et al., International Organization and Integration, 
p. l.A.:12.2.a.; Henkin, ed., The International Bill of Rights, p. 254. 
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protection of the law, equality of the sexes, nondiscrimination, and 

non distinction . Since Article 3 provides for gender equality, Ramcharan 

drew out five related principles set forth in Articles 2 (1), 3, and 26 

of the International Covenant on Civil and Political Rights: "The prin-

ciple of equal enjoyment of rights; the general principle of equality and 

the corollary principle of equality between men and women; the princi-

pIe of equality before the law and equality before the courts; the 

principle of equal protection of the law; and the principle of nondis-
46 

crimination. " Also, Louis Henkin contended that discrimination in the 

enjoyment of a particular right in the Covenant would be a violation of 

Article 2(1) and perhaps of Article 26 as well, even if the distinction 

did not involve a deprivation and violation of the particular substantive 

. h 47 rIg t. 

Articles 2 (1), 3, and 26 were largely developed during the 

same period as the provisions on nondiscrimination in the International 

Covenant on Economic, Social, and Cultural Rigths and the International 

Declaration and the International Convention on the Elimination of All 

Forms of Racial Discrimination. Therefore, Ramacharan maintained that 

there is a definite interconnection among the nondiscrimination provi

sions in these instruments.
48 

Article 2(2) of the Economic Covenant 

repeatedly asserts a right to racial, sexual, and religious equality. 

46. B. G. Ramcharan, "Equality and Nondiscrimination," in 
Louis Henkin, ed., The International Bill of Rights (New York: 
Columbia University Press, 1981), pp. 250. 

47. Ibid., p. 256. 

48. Ibid., pp. 250-252. 
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In addition to the major U. N. covenants permeated with the commitment 

equality, Article 1(3) of the convention on the Elimination of All Forms 

of Racial Discrimination specifically prohibits discrimination against any 

particular nationality in the legal provisions of states concerning nation-

ality, citizenship, or naturalization, while Article 5(d)(1ll) guarantees 

the right of everyone to equality before the law with regard to nation

ality without distinction as to race, color, national or ethnic origin. 49 

Significantly, the American Convention, contains in the Preamble, 

the unique proclamation that the essential rights of man are not derived 

from one's being a national of a certain state, but are based upon 

attributes of the human personality. The Convention thus specifies in 

Article 1: 

1. The States Parties to this Convention undertake to respect 
the rights and freedoms recognized herein and to ensure to 
all persons subject to their jurisdiction the free and full 
exercise of those rights and freedoms, without any discrim
ination for reasons of race, color, sex, language, religion, 
political or other opinion, national or social origin, eco
nomic status, birth, or any other social condition. 

2. For the purposes of this Convention, "person" means every 
human being. 50 

49. McKean, Equality and Discrimination under International 
Law, p. 200; Human Rights in International Law: Legal and Policy 
Issues, pp. 1: 42, 132; Vasak, The International Dimensions of Human 
Rights, p. 1: 131; Henkin, The International Bill of Rights, pp. 264, 
269; Kraiem, "Aliens--Constitutionality of Discrimination Based on 
National Origin--Narenji v. Civiletti," p. 488. For the International 

. Bill of Human Rights and Prevention of Discrimination, and OAS Char
ter, see Joyce, Human Rights: A Compilation of International Instru
ments of the United Nations, pp. 10-49. 

50. Kapteyn, International Organization and Integration, 
2.E.l.f, pp. 1-2; Brownlie, Basic Documents on Human Rights, p. 392. 
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In Article 14 of the European Convention on Human Rights, 

the rights protected are again designed for all human beings, irrespec-

tive of nationality. Article 14 stipulates: "The enjoyment of the 

rights and freedoms set forth in this Convention shall be secured with-

out discrimination on any ground such as sex, race, colour, language, 

religion, political or other opinion, national or social origin, association 

with a national minority, property, birth or other status. 11
51 

At this point, one may safely say that the right to work with-

out discrimination is at least a minimum fundamental human right that 

is safeguarded in a number of comprehensive rights instruments at the 

international and the regional levels. 52 

It should be noted that the rights recognized by the interna-

tional human rights instruments are not merely citizen rights, but 

human rights. In general, they apply to l1every human being. 11 

Although nowhere in the Covenant or other nondiscrimination prescrip-

tions is alienage specifically included among the impermissible grounds 

of differentiation, it is clear to McDougal et al. that the specific 

grounds of impermissible differentiation such as race, sex, and religion 

mentioned in Article 2(2) of the covenant, Articles 1(3) and 55(c) of 

the U.N. Charter, for example, were intended to be illustrative rather 

h h . 53 
t an ex aushve. This view is echoed by Lillich who contended that 

51. Brownlie, Basic Documents on Human Rights, p. 247. 

52. Vasak, The International Dimensions of Human Rights, 
p. 50. 

53. McDougal et aI., Human Rights and World Public Order: The 
Basic Policies of an International Law of Human Dignity, pp. 764-766. 
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the all-inclusive language of the international human rights instruments--

"everyone," "all persons," and "every human being"--is designed to 

cover aliens as well as nationals. In fact, the preambles of the Char-

ter of the United Nations and the two covenants proclaim "the inherent 

dignity" and "the equal and inalienable rights of all members of the 

human family" as the foundation of freedom, justice, and peace. 54 The 

principal characteristic of the twentieth century approach to human 

rights has been its unambiguous recognition of the fact that all human 

beings are entitled to the enjoyment not only of traditional civil rights 

but also of economic, political, social, and cultural rights without which 

the traditional rights have little meaning and there can be little human 

d ' 't 55 Igm y. These rights are the central tenet of all the major interna-

tional human instruments. Thus other rights are little more than mani-

festations of these most basic and fundamental rights. As van Boven 

contended, human rights cannot be clearly divided into different cate-

gories. Therefore, civil and political rights may be "purely nominal" 

in character without economic rights. 56 In a similar vein, General 

54. McDougal et aI., Human Rights and World Public Order: 
The Basic Policies of an International Law of Human Dignity, pp. 764-
766; Lillich, International Law of State Responsibility for Inj~ries to 
Aliens, p. 28; United Nations, Department of Public Information, 
Everyone's United Nations, p. 412. 

55. Maarten Bos, ed., The Present State of International Law 
and Other Essays Written in Honor of the Centenary Celebration of the 
International Law Association, 1773-1973 (The Netherlands: Kluwer, 
1973), pp. 101-105. 

56. Theodoor C. van Boven, "Distinguishing Criteria of Human 
Rights," in Vasak, ed., The International Dimensions of Human Rights 
(Westport, CT: Greenwood Press, 1982), p. 1:50. 
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Assembly Resolution 543 (VI) reads: "The enjoyment of civil and polit-

ical freedoms and of economic, social and cultural rights are intercon-

nected and interdependent and when deprived of economic, social and 

cultural rights man does not represent the human person whom the 

Universal Declaration regards as the ideal of the free man .,,57 

General international law provides that aliens should not be 

discriminated against in their enjoyment of the right to work. Distinc-

tions based on alienage are clearly barred by the general rules and 

principles as discussed thus far. Alienage as the sole basis for dis-

tinctions must remain questionable, and it has been the object of both 

treaties and international practice to prevent injurious discriminations 

against aliens. 

In this connection, it may be questioned as to whether the 

human rights conventions are binding on states that have not ratified 

or acceded to the conventions. In other words, it may be argued that 

international human rights conventions may not be used to support an 

alien's claim against any state that is not a party to a particular con-

vention or conventions. However, this interpretation of the irrelevancy 

of the contemporary conventional international human rights standard to 

the treatment of aliens has been strongly challenged. 

For example, the Universal Declaration, a United Nations reso-

lution not requiring ratification has become over the past thirty years 

57. United Nations General Assembly, Resolution 543 (VI), 
U. N. Doc. A /2929 (1955), Chapter 3, 118. See also Vasak, The Inter
national Dimensions of Human Rights, p. 50; Meron, Human Rights in 
International Law, p. 116. 
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a part of customary international law. Furthermore, the Universal Decla-

ration has been invoked repeatedly by states within and without the 

United Nations. In the words of Professor Humphrey, a former Director 

of the United Nations Human Rights Division, the Declaration is now part 

of the customary law of nations and therefore is binding on all states. 58 

This view is widely supported by legal commentators, state practice, 

international conferences, and court decisions. Of greater importance is 

that the basic norms contained in the Universal Declaration have been 

incorporated into the major human rights conventions. Moreover, the 

major conventions have been ratified by many states (see Appendix B, 

Tables B-1 through B-3). For example, as of January 1, 1984, 122 coun-

tries were parties to the Convention on the Elimination of All Forms of 

Racial Discrimination, 80 countries were parties to the Covenant on Eco-

nomic, Social, and Cultural Rights, and 77 states were parties to the 

Covenant on Civil and Political Rights. Almost all nations (159 states as 

of October 24, 1985) are now parties to the United Nations Charter. This 

fact gives the conventions considerable moral weight and several provi-

sions of the major conventions have been cited as the justification for 

numerous United Nations actions and nation-states actions as well. 59 

58. John P. Humphrey, liThe International Bill of Rights, II 
William and Mary Law Review 17 (1976): 527, 529; Lillich, IIDuties of 
States Regarding the Civil Rights of Aliens, II pp. 397-8; Meron, Human 
Rights in International Law: Legal and Policy Issues, p. 118. 

59. Ills the Universal Declaration Now Law?, II U. N. Chronicle 
21 (1984): xvii; United Nations, Department of Public Information, 
IIInternational Covenants on Human Rights, II Yearbook of the United 
Nations 34 (1980): 858-9; United Nations, Multilateral Treaties Deposited 
with the Secretary-General (New York: United Nations (1938): 98, 111, 
120. 



95 

Human rights norms in the conventions have exercised a significant 

influence on national constitutions and, in some cases, on court deci-

sions. The leading example is the United Staes. Although the United 

States has not ratified the major conventions, the basic principles of 

international law of human rights contained in the conventions have 

already been incorporated into the law of the United States, as Secre-

tary of State Cyrus Vance remarked before the Senate Committee on 

Foreign Relations on March 27, 1980: "We pursue our human rights 

objectives, not only because they are right, but because we have a 

stake in the stability that comes when people can express their hopes 

and find their futures freely. Our ideals and our interests coincide. 11
60 

The most explicit recognition by the United States that parts of the 

convention have been received into customary international law is found 

in the U. S. Memorial to the International Court of Justice in the Case 

Concerning United States Diplomatic and Consular Staff in Tehran. 61 

In the memorial, the U. S. government invoked four articles of the 

political Covenant contending that Iran had violated the minimum inter-

national standard governing the treatment of aliens. The United States 

further argued that the international standard is not only conventional 

law but also IIfundamental principles of customary international law. 11
62 

60. Louis Rene Beres, Reason and Realpolitik, U. S. Foreign 
Policy and World Order (Lexington, MA: Lexington Books, p. 1984. 

61. Case Concerning United States Diplomatic and Consular 
Staff in Tehran. I.C.J. Reports (l980),p. 3. 

62. Ibid. See also Meron, Human Rights in International 
Law: Legal and Policy Issues, p. 118; Louis Rene Beres, Reason and 
Realpolitik, pp. 84-86. 
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This fact alone may constitute persuasive evidence that the convention 

is part of the customary law of nations. The norms contained in the 

two International Covenants and other international human rights instru-

ments have become transmuted into norms of customary international 

law binding even states that have not ratified them. There are a good 

number of decisions of the International Court of Justice that support 

the above viewpoint. Among them are the Corfu Channel, Genocide 

Convention, Nottebohm, and North Sea Continental Shelf. 63 In the 

words of professor Baxter, "treaties that do not purport to be declara-

tory of customary international law at the time they enter into force 

may nevertheless with the passage of time pass into customary interna

tional law. ,,64 It is particularly significant that the human rights norms 

of the Universal Declaration have been incorporated into the two major 

basic conventions. Many provisions of the basic conventions have 

helped create norms of customary international law. Now it is certain 

that the minimum international standard for the protection of aliens is 

certainly co-extensive to certain human rights. 

63. Corfu Channel, Merits, Judgment, I. C.J. Reports (1949), 
p. 4; Reservations to the Convention on the Prevention and Punishment 
of the Crime of Genocide, Advisory Opinion, I.C.J. Reports .(1951), 
p. 15; Nottebohm, Second Phase, Judgment, I.C.J. Reports (1955), 
p. 4; North Sea Continental Shelf, Judgment, I.C.J. Reports (1969), 
p. 3. 

64. R. R. Baxter, "Multilateral Treaties as Constitutive of New 
Customary International law," in Recueil des Cours (Hague Academy of 
International law) 129(129): 57; see also Lillich, "Duties of States 
Regarding the Civil Rights of Aliens," p. 398. 
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Summary 

International law recognizes a minimum international standard 

of treatment of aliens. In general, the minimum international standard 

requires that states allow an alien certain basic rights. This chapter 

discussed the alien's rights by virtue of traditional and contemporary 

international law with particular emphasis on the right to work and the 

right to nondiscrimination, which are essential rights of aliens for their 

survival as human beings. 

Many publicists and authorities generally agree that an alien 

by virtue of traditional international law has basic substantive and pro

cedural rights. They are the right to life, liberty, property, and 

security of person; the right to free access to court, the right to 

freedom from arbitrary arrest, detention, and exile; the right to a fair 

trial, nondiscriminatory and un biased hearing; and the right to freedom 

from cruel, inhumane punishment. 

As a result of the development of international human rights, 

the treatment of aliens under traditional international law has undergone 

considerable modification. The international human rights generally 

clarified and strengthened the contents of traditional international law 

regarding the treatment of aliens. 

Recent international instruments relating to the protection of 

human rights contain not only a comprehensive enumeration of civil and 

political rights but also the economic, social, and cultural rights as 

well. Among those rights, the right to work together with the right to 

nondiscrimination is guaranteed by the International Covenant on 
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Economic, Social, and Cultural Rights. More specifically, Article 6 of 

the International Covenant recognizes the right to work, and Article 26 

of the International Covenant of the Civil and Political Rights provides 

for equal protection and nondiscrimination. Furthermore, Article 

5(d) (i) and Article 1(3) of the International Convention on the Elimina

tion of All forms of Racial Discrimination specifically prohibits discrim

ination against any particular nationality and imposes on states an 

obligation to ensure equality of everyone to the right to work. It is 

particularly significant that human rights guaranteed in the Universal 

Declaration of Human Rights have been incorporated into these major 

human rights conventions, which have been widely ratified by states. 

Now the international minimum standard authoritatively prescribes non

discrimination in employment for all human beings, aliens as well as 

citizens. The basic right of aliens in employment is now established 

as part of customary law of nations. Thus, Hypothesis 2 that a sub

stantial body of international law protects the rights of aliens is firmly 

confirmed. 



CHAPTER 4 

ANALYSIS AND EVALUATION OF 
AMERICAN PRACTICE 

Aliens lawfully admitted to the territory and residing in a foreign 

country must accept the laws and customs of that country. As has 

been stated before, countries vary in the treatment of aliens. Interna-

tional law clearly recognizes the scope of sovereign rights in matters 

relating to domestic regulation. It is also clear that domestic law, and 

the measures employed to execute it, must in principle conform to the 

requirements of the supreme law of nations. Modern international law 

has set forth certain minimum international standards for the treatment 

of aliens. Hence, it is important for countries to observe the legal 

duties imposed by international law. As described in previous chapters, 

treatment of aliens in a foreign country must be measured by the mini-

mum international standard, which accords aliens the right to work 

without discrimination. 

It is often questioned whether American practice in employment 

is below or above the minimum international standard recognized by 

contemporary international law. This chapter first analyzes whether 

American practice contributes to discrimination against aliens. Second, 

it evaluates the American practice in employment in terms of current 

international law in order to determine the extent to which aliens are 

accorded equal treatment with American citizens, especially as related 

99 
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to the concept of human rights. In order to do this, a set of previ

ously formulated hypotheses (3 and 4) are tested: 

3. Citizenship requirements as a prerequisite to employment 

deprive aliens of their rights without equal protection of 

law. 

4. The U. S. practice demanding citizenship for employment has 

reduced the legal position of the aliens below the minimum 

standard of treatment as set by international law. 

To test these hypotheses, clarification of the minimum interna

tional standard is crucial. This task was performed in Chapter 2. 

Here an attempt is made to critically investigate the American practice 

of requiring citizenship for employment despite the constitutional equal 

protection law afforded aliens. In examining the constitutional validity 

of citizenship requirements in employment of aliens, it is necessary to 

examine selected cases in municipal law dealing with discriminatory clas

sification on alienage. Emphasis is placed on the application of U.S. 

constitutional standards, statutory laws, and judicial decisions--specif

ically, the supreme court's analysis of the equal protection clause and 

its changing concept of appropriate tests to be applied in discrimination 

cases involving aliens. 

In order to determine if classification of aliens by any govern

ment violates the equal protection clause, the U. S. Supreme Court 

analyzed a particular discriminatory statute using two standards 



of review: the rational basis test and the strict judicial scrutiny 

1 test. 
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The rational basis test requires that the government has a rea-

sonable basis for enacting a particular discriminatory statute. This 

test primarily requires that the government classifications be rationally 

related to a legitimate government interest or purpose. 

On the other hand, if a government law impairs the funda-

mental rights or is based on a suspect classification, the courts will 

strictly scrutinize the restriction. This is known as the strict judicial 

scrutiny test. Under this test, the court requires that the classifica-

tion of alienage be absolutely necessary to achieve a "compelling" gov-

cernment interest, and that this government interest or goal cannot be 

1. Historically, challenges to the validity of state legislation 
have been based on the supremacy of treaty or federal law with which 
the state law was allegedly inconsistent. The Constitution provides for 
settling possible conflicts that may arise between their operations. 
Article VI, ~2 declares that if state laws or constitutional provisions 
are at variance with the national Constitution, laws, or treaties, the 
latter prevail because they are considered "supreme." Under the 
supremacy clause, the federal government is granted exclusive control 
over immigration and naturalization (U. S. Constitution, Article 1, §8, 
cl. 4). For example, state statutes have been invalidated because they 
interfered with the federal power to regulate immigration. See Gerald 
Gunther, Cases and Materials on Constitutional Law, 10th ed. (Mineola, 
NY: The Foundation Press, Inc., 1980), pp. 670-84; Richard A. 
Waston, Promise and Performance of American Democracy, 3rd ed. 
(New York: John Wiley & Sons, Inc., 1978), p. 71; Susan B. Levin, 
"The Constitutionality of Employment Restrictions on Resident Aliens in 
the United States," Buffalo Law Review 24 (1974): 214-5; Claire M. 
Schenk, "The Constitutionality of Legislative Restrictions on the Employ
ment Rights of Legal Resident Aliens in New York State," Syracuse 
Journal of International Law and Commerce 7 (1979): 112; Ronald Low, 
"Constitutional Law--Equal Protection Fourteenth Amendment--State 
Requirement of Citizenship to be Peace Officer, II Black Law Journal 
8 (1983): 325. 
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achieved by any alternative means. Fundamental rights under the 

strict scrutiny test generally include the right to vote, the right to 

freedom of association, the right to a criminal appeal, and the right 

2 to travel. Suspect classifications are race, national origin, and alien-

age. Such classifications based on alienage, race, and national origin 

are lIinherently suspect II and unconstitutional. 3 

Under normal circumstances, individuals are classified on the 

basis of their ability. Race or alienage is irrelevant to any legitimate 

government purpose, and alienage classification, if it exists, has been 

designed chiefly to discriminate against aliens. For this reason, alien-

age classification is considered lIinherently suspect. II The government, 

therefore, bears heavy burden of justification when it adopts a classifi

cation depriving resident aliens of employment opportunity. 4 

Examination of government restrictions on alien employment in 

the light of these Supreme Court decisions will clarify the positions of 

aliens in the United States, determining whether they are below the 

minimum international standard of treatment as stated in Hypotheses 

3 and 4. 

2. Joy B. Peltz, "State Prohibitions on Employment Opportuni
ties for Resident Aliens: Legislative Recommendations, II Fordham Urban 
Law Journal 10 (1982): 702. 

3. Hirabayashi v. U.S., 320 U.S. 81, 100 (1943); Richard F. 
Hahn, II Constitutional Limits on the Power to Exclude Aliens, II Columbia 
Law Review 82 (1982): 957 • . 

4. Hirabayashi v. U.S., 320 U.S. 81, 100 (1943). 
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Alien residents within the territorial jurisdiction of the United 

States are guaranteed a large measure of constitutional protection. 

The constitutional safeguards against employment discrimination derive 

primarily from the equal protection clause of the Fourteenth Amend-

ment, which precludes the states from depriving any person of equal 

protection under the laws. The Fourteenth Amendment reads in part: 

II. . . nor shall any State deprive any person of life, liberty, or 

property, without due process of law; nor deny to any person within 

5 
its jurisdiction the equal protection of the laws. II 

As a response to the continued influx of immigrants into this 

country, however, federal and state governments enacted restrictive 

legislation that either directly excluded aliens from work opportunities, 

or at least put them at a substantial disadvantage in comparison to 

citizens of the United States. 6 

5. A rticle XIV, § 1; the Fifth A mendment also imposes similar 
limitations upon the actions of the federal government. A. Peter 
Mutharika, The Alien under American Law: Text, Materials, Cases 
(New York: Oceana Publications, Inc., 1981); Schenk, liThe Constitu
tionality of Legislative Restrictions on the Employment Rights of Legal 
Resident Aliens in New York State,1I p. 113; Norman MacKenzie, ed., 
The Legal Status of Aliens in Pacific Countries (1937; New York: Kraus 
Reprint Co., 1975), p. 319; David Carliner, The Rights of Aliens: An 
American Civil Liberties Union Handbook (New York: Avon Books, 
1977 ), P . 12. 

6. Carolyn Waller, IIUnequal Protection: Public Benefits, Pub
lic Policy, and Aliens, II North Carolina Journal of International Law and 
Commercial Regulation 6 (1980-1981): 24-5; Jeffrey D. Lewin, liThe Cal
ifornia Exclusion of Permanent Resident Aliens from Appointive Public 
Office,1I California Western Law Review 11 (1974-1975): 118; Volker 
Knoppke-Wetzel, IIEmployment Restrictions and the Practice of Law by 
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In general, discrimination against aliens within the United 

States has arisen in the context of state action more than by federal 

action. The great bulk of the legislation that affects the alien is 

mainly state legislation. For example, the laws regulating business 

relations, property, the regulations of professions, employment and of 

personal relations are principally state matters. Thus, states have 

attempted to protect their economic interests by restricting aliens from 

employment in a wide range of occupations. For this reason, in dis-

cussing American employment practice, it may be well first to consider 

state employment restrictions on resident aliens. Examples of unfair 

7 
treatment of aliens in employment are numerous. However, well-known 

decisions of courts that have been frequently cited by legal analysts 

and commentators are examined hereunder. 

Aliens in the United States and A broad," Duke Law Journal (1974): 
874; Linda Lowell, "Constitutional Law: State Discrimination against 
Resident Aliens in Public Employment--what Standard in Review?," 
Stetson Law Review 10 (1980): 174; U.S. Congress, House, Congres
sional Report No. 1365, 82d Cong., 2d sess, reprinted in 1952. 

7. The depression of the 1870s was blamed on Chinese aliens 
who were scapegoats for the economic problems of the 1870s. Spurred 
by the economic distress of the Great Depression, federal immigration 
officials expelled approximately 500,000 persons of Mexican descent 
during what was called the "repatriation" campaign. In the 1950s, as a 
result of "Operation Wetback" launched to expel Mexicans from the 
United States, more than one million persons of Mexican descent were 
expelled from the United States in 1954 at the height of this campaign. 
"Among those caught up in the expulsion drive were American citizens 
of Mexican descent who were forced to leave because they were denied 
a hearing to assert their Constitutional rights and to present evidence 
that would have prevented their deportation." Low, "Constitutional 
Law--Equal Protection Fourteenth Amendment--State Requirement of 
Citizenship to be Peace Officer," p. 336. 
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State Discrimination 

In theory, resident aliens, like citizens, are entitled to equal 

protection under the law of the U. S. Constitution. However, in many 

states an alien is barred from employment unless he or she meets citi-

zen ship requirements for state employees. In certain states resident 

aliens may not be laundry operators, commercial fisherman, lawyers, 

state civil servants, state law officers, or high school teachers. 8 State 

legislatures justified such occupational restrictions on the ground that 

some occupations involved dangerous or health-related activities that 

aliens could not be trusted to perform as well as citizens. States 

excluded aliens from any occupation related to the IIpublic domain 11 such 

as security, policymaking, or to the common property or resources of 

the people of the state. Since resident aliens are entitled to equal 

protection under the law, state legislation that discriminates against aliens 

is subject to challenge under the equal protection clause of the U. S. 

Constitution. 

8. For a thorough discussion and specific listing of statutes 
that have in the past discriminated and those that continue in the 
present to do so on the basis of citizenship; see Milton R. Konvitz, The 
Alien and the Asiatic in American Law (New York: Cornell UniversIty 
Press, 1946); John Gigham, Strangers in the Land: Pattern of Ameri
can Nativism, 1860-1925 (New Brunswick: Rutgers University Press, 
1955); Marion Bennett, American Immigration Policies (Washington, DC: 
Public Affairs Press, 1963), pp. 13-15; Comment, IIAlien's Right to 
Work: State and Federal Discrimination, II Fordham Law Review 45 
(1977): 848-57; Peltz, IIState Prohibitions on Employment Opportunities 
for Resident Aliens: Legislative Recommendations,1I pp. 699-724; 
Charles D. Smith and Juan E. Mendez, IIEmployer Sanctions and Other 
Labor Market Restrictions on Alien Employment: The Scorched Earth 
Approach to Immigration Control, 11 North Carolina Journal of Interna
tional Law and Commercial Regulations 6 (1980-1981): 19-61. 
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The famous Yick Wo v. Hopkins case is a striking example. 9 

In Yick Wo, San Francisco adopted an ordinance requiring a license to 

operate a laundry in a wooden building. Laundries operating in brick 

buildings required no licenses. On its face, the ordinance appeared to 

be nothing but a fire-protection measure. The San Francisco Board of 

Supervisors, which held licensing power, denied licenses to Chinese 

resident aliens. Yick Wo was convicted of violating the ordinance and 

imprisoned for nonpayment of the fine. In petitioning for a writ of 

habeas corpus, Yick Wo alleged that the ordinance was enforced only 

against Chinese aliens. In 1886, the Supreme Court in Yick Wo recog-

nized that in fact the law was established to eliminate the participation 

of the Chinese in the laundry business in San Francisco. The Court 

first decided that the equal protection clause applies to aliens, holding 

that aliens are "persons" within the meaning of the Constitutional provi-

sion. The Court in this case stated that: 

No reason for it [discrimination] exists except hostility to the 
race and nationality to which the petitioners belong, and which 
in the eye of the law is not justified, thereby casting strong 
doubt on the special public interest doctrine. • . • The Four
teenth Amendment to the Constitution is not confined to the 
protection of citizens. . • . These provisions are universal in 
their application [ ,] to all persons within the territorial jurisdic
tion, without regard to any differences of race, or color, or of 
nationality; and the equal protection of the laws is a pledge of 
the protection of equal laws .10 

9. Yick Wo v. Hopkins, 118 U.S. 356 (1886). 

10. Ibid. See also Jeffrey D. Lewin, liThe Equal Protection 
Clause Shelter Aliens from State Discrimination, II California Western Law 
Review, p. 118; Simona F. Rosales, IIResident Aliens and the Right to 
Work: The Quest for Equal Protection, II Hastings Constitutional Law 
Quarterly 2 (1975): 1033; Schenk, liThe Constitutionality of Legislative 
Restrictions on the Employment Rights of Legal Resident Aliens in New 
York State,1I p. 113. 
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In the case of Yick Wo v. Hopkins, the U. S. Supreme Court 

conclusively affirmed that aliens were entitled to equal protection as 

the standard for reviewing state action affecting aliens, including their 

rights to employment. 

In 1915, in Truax v. Raich, the U.S. Supreme Court consid-

ered the constitutionality of an Arizona statute requiring an employer of 

five or more persons to hire at least four citizens (80%) of every five 

new employees. In striking the statute as a violation of equal protec-

tion under the Fourteenth Amendment, the Court stated: 

(1) The right to work for a living in the common occupations 
of the community is of the very essence of the personal 
freedom and opportunity that it was the purpose of the 
amendment to secure. 

(2) The equal protection clause of the Fourteenth Amendment 
applies to aliens as well as citizens. ll 

In Truax v. Raich, the Court as in Yick Wo v. Hopkins held 

that the equal protection clause of the Fourteenth Amendment applies 

to aliens as well as to citizens. While Truax v. Raich established that 

a state may not bar aliens from employment in the "common occupations 

of the community," there appeared to be some deviation from the gen-

eral principle of rational basis. The U. S. Supreme Court held in 

Truax v. Raich that "the discrimination defined by the act does not 

pertain to the regulation or distribution of the public domain, or of the 

11. Truax v. Raich, 239 U.S. 33 (1915). See also Schenk, 
"Constitutionality of Legislative Restrictions on the Employment Rights 
of Legal Resident Aliens in New York State," p. 112; Lewin, "The Cali
fornia Exclusion of Permanent Resident Aliens from Appointive Public 
Office," p. 118; Konvitz, The Aliens and the Asiatic in American Law, 
p. 174. 
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common property or resources of the people of the state, the employ-

ment of which may be limited to its citizens as against both aliens and 

citizens of other states. 1I12 In other words, the Truax Court recog-

nized the power of a state to make reasonable classifications in legis-

lating to limit its citizens any occupation related to lithe public domain, 

13 or of the common property or resources of the people of the States. II 

Thus, the Truax Court was willing to uphold statutory restrictions on 

hiring resident aliens when the state advanced the IIspecial public 

interest II as a rational basis for the state. 

This so-called IIspecial public interest ll doctrine was based on 

the assumption that a state, as the guardian or trustee of its citizens, 

14 holds in trust for them the property and resources of the state. 

12. 239 U.S. 33, 36 (1915); Rosales, IIResident Aliens and 
the Right to Work: The Quest for Equal Protection, II p. 1035. 

13. 239 U.S. 39-40 (1915); Levin, liThe Constitutionality of 
Employment Restrictions on Resident Aliens in the United States, II p. 
218; Elizabeth Hull, IIResident Aliens and the Equal Protection Clause: 
The Burger Court's Retreat from Graham v. Richardson, II Brooklyn 
Law Review 47 (1980): 8; Rosales, IIResident Aliens and the Right to 
Work: The Quest for Equal Protection, II p. 1036. 

14. Closely related to, and often indistinguishable from the 
IIspecial public interest II doctrine is the theory that the states in gen
eral possess IIpolice power" enabling them to pass laws for the "health, 
safety, and morals" of their people. Under this theory, the state may 
regulate occupations it considers harmful, vicious, or antisocial. The 
Truax Court recognized the power of a state to make reasonable classi
fication in legislating to promote health, safety, morals, and welfare of 
those within its jurisdiction (239 U.S. 41 (1947»; Rosales, "Resident 
Aliens and the Right to Work: The Quest for Equal Protection, II p. 
1036; Levin, liThe Constitutionality of Employment Restrictions on Resi
dent Aliens in the United States,1I p. 218; Hull, IIResident Aliens and 
the Equal Protection Clause: The Burger Court's Retreat from Graham 
v. Richardson, lip. 8; Knoppke-Wetzel, II Employment Restrictions and 
the Practice of Law by Aliens in the United States and Abroad," p. 
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In other words, the special public interest rationale is preservation 

of state resources for its citizens. Consequently, armed with the 

"special public interest" doctrine, as expressed in Truax, states 

began to exclude aliens from a variety of activities and professions. 

In 1948, in Takahashi v. Fish and Game Commission, the Court 

struck down a California statute that denied issuance of fishing licenses 

to persons ineligible for citizenship. 15 Takahashi, a Japanese resident 

alien of California from 1915 to 1942, had earned his living as a com-

mercial fisherman. Aware that under federal law only Japanese immi-

grants were ineligible for citizenship, the Court recognized the statute 

as a flagrant piece of discriminatory legislation. 

Despite this, the state of California sought to justify the stat-

ute on the ground that the state had a "special public interest" in 

preserving the fish for its own citizens, but the Court rejected the 

"special public interest" doctrine. The Court held that "the power of 

a state to apply its laws exclusively to its alien inhabitants as a class 

875; Waston, Promise and Performance of American Democracy, p. 71. 
In the Truax case, the Court also gave considerable weight to the 
supremacy of federal law regulating the admission of aliens to the 
United States, namely that denial of all work opportunities would be 
tantamount to denying aliens entrance and abode, a state action that 
would contravene the supremacy clause because such power over 
immigration is exclusively within the province of the federal govern
ment. 

15. Takahashi v. Fish and Game Commission, 334 U.S. 410 
(1948); Lewin, "The California Exclusion of Permanent Res~dent Aliens 
from Appointive Public Office," p. 120; Knoppke-Wetzel, "Employment 
Restrictions and the Practice of Law by Aliens in the United States 
and Abroad," p. 877. 
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is confined within narrow limits. ,,16 In the sense that the Court was 

no longer willing to accept the special public interest doctrine as a 

rational basis for statutes restricting employment opportunities, the 

Takahashi decision signaled an increasing judicial solicitude for the 

rights of the resident alien. 

Although Takahashi represented a step forward in opening 

employment opportunities to aliens in the United States, its promise was 

not completely fulfilled. 17 The Court did not rest its decision entirely 

on the equal protection clause. Instead, the Court relied hea viIy on 

the supremacy clause, arguing that a state action denying aliens the 

right to work contravenes the supremacy clause because such power 

over immigration was exclusively within the province of the federal 

government. The Court held that "the States can neither add to nor 

take from the condition lawfully imposed by Congress upon admission, 

naturalization and residence of aliens in the United States, or the sev-

18 
eral states." 

16. 334 U.S. 420 (1948) i Knoppke-Wetzel, "Employment Re
strictions and the Practice of Law by Aliens in the United States and 
A broad," p. 877 i Levin, "The Constitutionality of Employment Restric
tions on Resident Aliens in the United States," p. 219. 

17. The case is often cited with Korematsu v. United States, 
323 U. S. 214 (1944), which upheld that all legal restrictions are not 
unconstitutional. See Levin, "The Constitutionality of Employment 
Restrictions on Resident Aliens in the United States," p. 219 i Knoppke
Wetzel, "Employment Restrictions and the Practice of Law by Aliens in 
the United States and Abroad," p. 878. 

18. Korematsu v. United States, 323 U.S. 214 (1944). 
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The Court could have justified its decision entirely on the 

basis of equal protection, a rationale that might have led the Court to 

apply the term "suspect classification" to aliens together with the "com-

pelling state interest" requirement. In short, thE: Court applied a 

lower standard than a strict judicial scrutiny test. 

Strictly speaking, the judicial assault on such discrimination 

began in earnest with the 1971 Supreme Court decision in Graham v. 

Richardson. In this case, the Court held unconstitutional Arizona 

state statutes denying welfare benefits to aliens who had not resided 

in Arizona for at least fifteen years. The Court held that an alien is 

a "person" for equal protection purposes and that citizens can have no 

special public interest in tax revenues to which aliens have also con-

t 'b d I b ' 19 rl ute on an equa aSlS. Thus, such statutes were held to violate 

the equal protection clause and to encroach upon the federal govern-

mentis exclusive authority over immigration and naturalization. Both 

of these grounds, in a contrary manner, had been employed in 

Takahashi and Truax. 

The significance of Graham is the Court, for the first time, 

proclaimed a new equal protection concept--a standard of "strict judi-

cial scrutiny"--to be applied to aliens' classified as a group. The 

Graham Court declared that "the classifications based on alienage, like 

those based on nationality or race, are inherently suspect and subject 

19. Graham v. Richardson, 403 U. S. 365 (1971); Shyameshwar 
Das, "Discrimination in Employment against Aliens--The Impact of the 
Constitution and Federal Civil Rights Class," University of Pittsburgh 
Law Review 35 (1974): 501. 
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to close judicial scrutiny. Aliens as a class are a prime example of 

a 'discrete and insular' minority for whom such heightened judi-

cial solicitude is appropriate. ,,20 The Supreme Court recognized for 

the first time that aliens were a "discrete and insular" minority, and 

as such, legislation discriminating against them should be examined 

with strict scrutiny. By a voiding possible alternative holdings, the 

decision strongly indicated the arrival of a judicial climate that would 

give unprecedented protection to the rights of resident aliens. 

Two years later, in Sugarman v. Dougall, the U. S. Supreme 

Court applied a standard of strict judicial scrutiny and held invalid a 

New York Civil Service Law that prohibited aliens from holding perma

nent positions in competitive classes of the state civil service. 21 The 

Court found that New York's statutory exclusion of aliens from the 

competitive class was unconstitutional primarily because it was "nei ther 

narrowly confined nor precise in its application.,,22 The Court held 

that a state's ability to define its "political community" by setting qual-

ifications for its voters and state office holders was an important 

20. Das, " Discrimination in Employment against Aliens--The 
Impact of the Constitution and Federal Civil Rights Class," p. 501. 

21. Sugarman v. Dougall, 413 U. S. 634 (1973); Christopher 
Q. King, "Aliens--Exclusion of Aliens from State Probation Officer 
Position Is Not Unconstitutional because It Falls within the Political 
Function Exception," Vanderbilt Journal of Transnational Law 15 
(1982): 604; Das, "Discrimination in Employment against Aliens--The 
Impact of the Constitution and Federal Civil Rights Class," p. 503; 
Denny Chin, "Alien's Right to Work: State and Federal Discrimina
tion," Fordham Law Review 45 (1977): 843. 

22. Sugarman v. Dougall, 413 U.S. 647 (1973). 
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government interest. In dicta, the Court noted that the strict scrutiny 

standard of review was inappropriate because the state's power to 

define its political community extends "not only to the qualifications of 

voters, but also to persons holding state elective or important nonelec-

tive executive, legislative, and judicial positions, for officers who 

participate directly in the formulation, execution, or review of broad 

public policy to perform functions that go to the heart of representa-

23 
tive government." 

The importance of Sugarman, though, lies not so much in its 

holding as in its dictum that outlines the areas which the state's inter-

est in its political community is substantial enough to justify requiring 

citizenship. In short, the Court in Sugarman carved a narrow excep-

tion to the Graham analysis, stating that in limited circumstances 

states could bar aliens from state employment. 

The dimensions of the "political community" from which nonciti-

zens may be excluded were defined more precisely in In re Griffiths, 

where the Court implied that aliens as a class may be restricted only 

from those few positions that were utterly at the "heart of representa-

24 
tive government." A federally registered resident alien (appellant, 

Griffiths) from the Netherlands was denied permission to take the 

23. Sugarman v. Dougall, 413 U.S. 647 (1973). See also 
King, "Aliens--Exclusion of Aliens from State Probation Officer Position 
Is Not Unconstitutional because It Falls within the Political Function 
Exception," p. 605. 

24. In re Griffiths, 413 U.S. 717 (1973); Hull, "Resident 
Aliens and the Equal Protection Clause: The Burger Court's Retreat 
from Graham v. Richardson," p. 15. 
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Connecticut bar examination because she was not a citizen of the 

United States. She was found to be qualified in all respects except 

she was not a citizen of the United States. The Court .simply con-

cluded that a Connecticut statute barring aliens from practicing law 

was a violation of the equal protection clause of the Fourteenth Amend-

25 
ment. Applying the strict scrutiny test, the Court determined that 

the state's citizenship requirement was unnecessary and extracted the 

following formulation: 

[C jlassifications based on alienage . . • are inherently sus
pect and subject to close judicial scrutiny. A State which 
adopts a suspect classification 'bears a heavy burden of jus
tification. . . .' In order to justify the use of a suspect 
classification, a State must show that its purpose or inter
est is both constitutionally permissible and substantial, and 
that its use of the classification is 'necessary . . . to the 
accomplishment' of its purpose or the safeguarding of its 
interest. 26 

The Court rejected the State's contention that the classification 

could be upheld because an attorney is an "officer of the court who 

27 
acts by and with the authority of the state" and exercises actual 

government authority. 

The Supreme Court pointed out that an attorney is not an 

officer of the court in the ordinary meaning of the term, and that 

25. In re Griffiths, 413 U.S. 719 (1973); Low, "Constitutional 
Law--Equal Protection Fourteenth Amendment--State Requirement of 
Citizenship to be Peace Officer," p. 327. 

26. In re Griffiths, 413 U.S. 721-722. See also Das, "Dis
crimination in Employment against Aliens--the Impact of the Constitu
tion and Federal Civil Rights Law," p. 508; Low, "Constitutional 
Law--State Requirement of Citizenship to be Peace Officer," p. 327. 

27. In reGriffiths, 413 U.S. 728-729 (1973). 



115 

practicing law does not IIplace one so close to the core of the political 

process as to make him a formulator of government policy. 11
28 

Thus, 

In re Griffiths further refined the dimensions of the IIpolitical commu-

nityll exception that enabled the U.S. Supreme Court to circumvent its 

own rule. According to the refined dimensions of the IIpolitical commu-

nity,1I aliens may be excluded from only those few positions that stem 

29 directly from the IIheart of representative government. 11 

In 1978, in Foley v. Connelie, the political exception in Sugar-

man was used to uphold a New York statute excluding aliens from em-

ployment as state troopers. The plaintiff, a lawful and permanent 

resident of the United States, was an alien living in the state of New 

York. He applied for a job as a New York state trooper, but state 

authorities denied him permission to take a competitive examination 

based on New York Executive law, §215(3), which restricts the appoint-

ment of state police officers to U. S. citizens. The plaintiff contended 

that the discriminatory classification violated the equal protection 

clause of the Fourteenth Amendment and then initiated a class action 

in the U. S. District Court for the Southern District of New York. A 

three-judge panel rejected the plaintiff's claim, finding that the state's 

interest in defining and preserving its basic conception of the political 

community was compelling and justified limiting to American citizens 

28. In re Griffiths, 413 U.S. 729; Levin, IIConstitutionality of 
of Employment Restrictions on Resident Aliens in the United States, 11 p. 
228. 

29. Ibid. Cf. Sugarman dealt with a classification that 
included all civil service positions while Griffiths was more precise in 
that it included attorney only. 
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eligibility for the police force. The U. S. Supreme Court affirmed New 

York's policy of restricting access to employment as state troopers to 

U S 't' 30 . . CI Izens. 

Adopting the dictum of Sugarman, the U. S. Supreme Court 

found that state troopers are "important nonelective, executive, legis-

lative, and judicial positions held by officers who participate directly 

in the formation, execution, or review of broad public policy.,,31 In 

other words, the Court believed that the police officer falls within the 

class of high public officeholders who are involved in implementing 

bl ' l' 32 pu IC po ICY. 

The Court concluded that strict scrutiny is out of place when 

the restriction serves a political function; rather, the state need only 

show that there is a rational basis for the discriminatory practice; that 

is, a reasonable relationship between the classification and the interest 

33 
being protected. The Chief Justice simply asserted that a lower 

level of scrutiny was justified and emphatically asserted that an 

30. Foley v. Connelie, 435 U.S. 291 (1978); Robert J. Holland, 
"Fourteenth Amendment Equal Protection and Alienage-based Discrimi
nation in the Appointment of State Police Officers; Foley v. Connelie," 
Southwestern Law Journal 32 (1978): 1027. 

31. Sugarman v. Dougall, 413 U.S. 634 (1973). See also Low, 
"Constitutional Law--Equal Protection Fourteenth Amendment--State 
Requirement of Citizenship to be Peace Officer," p. 328. 

32. Robert Kaiser. "Constitutional Law--Equal Protection-
Discrimination against Aliens--Foley v. Connelie," New York Law Review 
24 (1979): 804; 435 U.S. 299-300 (1978). 

33. Foley v. Connelie'-; 435 U.S. 295-6 (1978); Peltz, "State 
Prohibitions on Employment Opportunities for Resident Aliens: Legisla
tive Recommendations," p. 704. 
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essential distinction exists between citizens and aliens. In doing so, 

the Foley decision not only reaffirmed the appropriateness of the polit

ical community exception, but greatly expanded it. 34 

The scope of the political community exception was expanded 

in Ambach v. Norwick when the U. S. Supreme Court noticed the 

degree of "responsibility and discretion" public school teachers exer-

cised as well as the significance of the governmental function they per-

35 formed. In Ambach v. Norwick, Norwick applied for certification to 

teach in the public schools of the state of New York. Although she 

met all of the educational requirements for the position, Norwick was 

denied certification because she failed to meet the requirements of 

§3000l(3) of the New York Education Law which prohibits public school 

certification to any person who is not a citizen of the United States, 

unless that person has manifested an intention to apply for citizenship. 

The Ambach court relied heavily on the Sugarman and Foley exception 

to the strict scrutiny. In this case, the U. S. Supreme Court made an 

34. In the case of Foley, the Supreme Court for the first time 
recognized an occupation to be within the Sugarman "political commu
nity exception to the strict scrutiny test by upholding a New York 
statute prohibiting all aliens from serving as members of the state 
police. See Black La w Journal (1983): 328. See also Kaiser, "Consti
tutional Law--Equal Protection--Discrimination against Aliens--Foley v. 
Connelie," p. 807. Furthermore, this movement away from strict scru
tiny appears characteristic of the Burger Court in other areas of equal 
protection analysis. See Gerald Gunther, "Foreword: In Search of 
Evolving Doctrine on a Changing Court: A Model for a Newer Equal 
Protection, p. 1, 12. Gunther indicated that the Burger Court was 
dissatisfied with the rigid two-tier approach of the Warren Court, and 
was prepared to cut back on the use of strict scrutiny in equal protec
tion analysis restoring instead to an intermediate standard of review. 

35. Ambach v. Norwick, 99 S.Ct. 1589 (979). 
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initial determination that teaching in public schools constitutes a 

governmental function. 36 In the opinion of the majority, teaching in 

public schools is a task that goes to the heart of representative gov-

ernment and falls within the ambit of the IIpolitical community II princi-

37 pIe. It then proceeded to the conclusion that the statute bears a 

rational relationship to the state's interest of furthering its educational 

goal. The U. S. Supreme Court decided that there exists a rational 

relationship between the alienage classification and the legitimate edu-

cation goals of the state and thus the statute was valid. Had the 

Court subjected the statute to strict judicial scrutiny, it almost cer-

tainly would have found the statute unconstitutional. The statute's 

indiscriminate sweep and its many exceptions was too imprecise to 

38 
withstand the challenge. 

36. Ambach v. Norwick, 99 S.Ct. 1591 (1979). Lowell, IICon
stitutional Law: State Discrimination against Resident Aliens in Public 
Employment--What Standard in Review?, II p. 172. In Norwick, the U. S. 
Supreme Court overturned the decision of the New York Southern Dis
trict Court (441 U.S. 68 (1979». The lower court in the case found a 
New York statute (N. Y. Education Law §3000l(3) (McKinney 1970» 
which required public school teachers to be United States citizens 
unconstitutional; 441 U.S. 75 (1979); Schenk, "The Constitutionality 
of Legislative Restrictions on the Employment Rights of Legal Resident 
Aliens in New York State, II p. 126; Low, IIConstitutional Law--Equal 
Protection Fourteenth Amendment--State Requirement of Citizenship to 
be Peace Officer," p. 329. 

37. Ambach v. Norwick, 441 U.S. 74 (1979). 

38. Kent McCulloch, IIState Statute Excluding Aliens Who 
Refuse to Declare Intent to become United States Citizens from Teach
ing in Public Schools Does Not Violate the Equal Protection Clause of 
the Fourteenth Amendment, Ambach v. Norwick, 441 U. S. 681 (1979)," 
Texas International Law Journal 15 (1980): 203-10. The strict scrutiny 
standard of Graham was applied by the supreme Court in alienage cases 
for the next seven years. Subsequent cases include Nyquist v. 
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A recent decision on the subject of aliens, Cabell v. Chavez-

Salido, represents yet another example of the Burger Court's deference 

to state laws and practices. 39 In this case, Jose Chavez-Salido, a 

lawfully admitted permanent resident alien, was denied a job as deputy 

probation officer with the Los Angeles County Probation Department 

because he failed to meet the citizenship requirement of §103l(a) of the 

California Government Code for "public officers or employees declared 

by law to be peace officers. ,,40 

The alien plaintiff had successfully challenged the constitution-

ality of the citizenship requirement under the equal protection of the 

F h A d . h d" 41 ourteent men ment In t e IstrIct court. 

On further appeal, the United States Supreme Court examined 

the appellant's argument that the statutory citizenship requirement was 

valid and reasoned that security is not applicable when the restriction 

serves a political function. In Cabell v. Chavez-Salido, the U.S. 

Mauclet, 432 U.S. 1 (1977) (New York statute barring resident aliens 
from state financial assistance for higher education held to violate equal 
protection clause.) In re Griffiths (413 U.S. 717 (1973», state cannot 
exclude aliens from practicing law within state if they meet all other 
requirements; Sugarman v. Dougall (413 U.S. 634 (1973», New York 
statute denying aliens employment in competitive civil service positions 
held unconstitutional; Lowell, "Constitutional Law: State Discrimination 
against Resident Aliens in Public Employment--What Standard in Review?," 
p. 174. 

39. Cabell v. Chavez-Salido, 102 S.Ct. 735 (1982); Monroe 
Leigh, "Aliens--Equal Protection--State Requirement of Citizenship for 
Public Employment, AJIL 76: 3 (1982): 616. 

40. Ibid. 

41. Cabell v. Chavez-Salido, 490 F.Supp. 984 (C.D. Cal. 
(1980». 



Supreme Court upheld a California citizenship eligibility requirement 

f f ff " "t" 42 or a group 0 peace 0 lcer POSI Ions. The Court held: 

The exclusion of aliens from basic governmental processes is 
not a deficiency in the democratic system but a necessary con
sequence of the community's process of political self-definition. 
Self-government, whether direct or through representatives, 
begins by defining the scope of the community of the governed 
and thus of the governers as well: Aliens are by definition 
those outside of this community. 43 
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Reversing the decision of the district court, the U. S. Supreme Court 

concluded that the citizenship requirement was "an appropriate limit a-

tion on those who would exercise and, therefore, symbolize this power 

of the political community. ,,44 In Cabell, the Court's holding that a 

state may require citizenship to be a probation officer is a further widen-

ing of the "political community" exception. Thus, it has been observed 

that such a Supreme Court decision indicates that the suspect class 

status of alienage is slowly eroding. In effect, the Supreme Court's 

decision has deprived aliens of their full protection as a suspect class 

by strict scrutiny review in cases concerning the political community. 

A return to the rational basis test presents a serious threat to the 

protection of aliens of their rights. Moreover, the Court, by failing 

to establish guidelines, has chosen to consider the alienage issue on a 

case-by-case basis, carving out specific exceptions one at a time. 

42. §1031 of the California Government Code requires that 
"public officers or employees declared by law to be peace officers" be 
citizens of the United States. (Cal. Government Code, §103l(a) (West 
1980); Peltz, Fordham Urban Law Journal (1982): 705. 

43. Cabell v. Chavez-Salida, 102 S. Ct. 740 (1982); San Diego 
Law Review 20 (1982): 194. 

44. 102 S.Ct. 743 (1982). 
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This failure to clearly enunciate the appropriate standard of review can 

only lead to further confusion in the lower courts and further litigation 

of the issue. Such inconsistent treatment of a suspect class casts 

great doubt on the continuing validity of the concept of suspect classes 

45 
in general. 

As a result of a series of the Court decisions since Graham, 

state legislatures may be encouraged to promulgate statutes that 

include positions outside the political community but which serve, in 

some way, an important government function. Even today, there are 

indeed significant limitations on the alien's employment opportunities. 

State legislatures continue to justify such occupational restrictions on 

the ground that some occupations involved dangerous or health-related 

activities that aliens could not be trusted to perform as well as 

. . 46 
cItlzens. 

Generally, among the professions that require citizenship in 

many states most frequently are certified public accountants, dentistry, 

45. Richard S. Order, "Are Aliens Still a Suspect Class after 
Norwick?," Columbia Human Rights Law Review 11 (1979): 244; Lowell, 
"Constitutional Law: State Discrimination against Resident Aliens in 
Public Employment--What Standard in Review?," p. 189. 

46. The following are examples of state statutes limiting the 
particular occupation involved to U. S. citizens: Conn. General Statute 
Ann., §20-261 (Supp. 1977) (manicurists); Del. Code Ann., title 24, 
§1151 (1974) (oral hygienists); Ga. Code Ann., §84-1411 (1975) (real 
estate brokers), §84-1603 (1975); §84-1603 (1975) (billiard room opera
tors); Ky. Rev. Statutes Ann., § 318.040 (1972), as amended (Supp. 
1976) (plumbers), §320.250 (1972) (optometrists); La. Rev. Stat. Ann. 
§37.761 (1974) (dentists). See also Chin, "Aliens' Right to Work: 
State and Federal Discrimination," p. 837. 
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veterinarian medicine, undertaking, and real estate. New Jersey's 

h f ' 47 
present statutes strictly bar aliens from t ese pro eSSlOns. In addi-

tion to the above professions, engineering, land surveying, or land-

48 
scape architecture are regulated by the New York Board of Regents. 

Also, plumbers, manicurists, and salesmen must be citizens in order to 

49 
work in North Carolina and Kentucky. Public school teaching requires 

SO 
citizenship in more than twelve states. Nearly every profession 

, , h" Ill' ' Sl except sanitary work and engineering requires cItIzens lp In lnols. 

47. N.J. Stat. Ann., §4S:1-S (West 1978). See also N.J. 
Stat. Ann., §4S:2A-8 (Supp. 1974) (certified accountant); §4S:6-3 
(a963) (dentist); §4S:1S-9 (real estate broker); §4S:16-7 (veterinarian). 

48. New York Education Law, §6S06 (McKinney 1981); New 
York Education Law, §6S06-7904 (McKinney 1981 and Supp. 1981-82). For 
medical professions such as dentists, see New York Education Law, §6S06 
(McKinney 1981); veterinarians, §6704(6); dental hygienists, §6609(6), 
and for pharmacists, §680S. For land surveyors or landscape architects, 
see New York Education Law, §6609. See also Holland, "Fourteenth 
Amendment Equal Protection and Alienage-based Discrimination in the 
Appointment of State Police Officers: Foley v. Connelie," p. 1027. 

49. Kentucky Revised Statute Ann., §318.040 (1972), Amended 
Supp. (1976). 

so. For example, Idaho Code, §33-1202(4) (1981); Ill. Ann. 
Stat., ch. 122, §21-1 (Smith-Hurd Supp. 1981-82); Mass. Ann. Laws, 
ch. 71, §38G (Michie/Law. Co-op 1978 and Supp. 1981); Mont. Rev. 
Code Ann. §7S-6004(3), §7S-6000S-06 (1971); N.J. Stat. Ann. §18A: 
26-1, 18A:26-8.1 (West 1968); N.Y. Educ. Law, §3001 (McKinney 1981). 
For further details, see Peltz, "State Prohibitions on Employment Oppor
tunities for Resident Aliens: Legislative Recommendations," p. 71S. 

Sl. Ill. Stat. Ann., ch. 3, §S904 (Smith-Hurd, 1978); Ill. 
Stat. Ann, ch. 3, §4901 (Smith-Hurd 1978); U.S., National Commission 
for Manpower Policy, Manpower and Immigration Policies in the United 
States by David North and Allen Lebel, Special Report No. 20 (1978). 
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The states are not alone in discriminating against aliens in the 

area of employment. Because of exclusive federal authority over immi-

gration, most of the cases involving the federal control over aliens 

have revolved around the right of federal government to restrict the 

entry of aliens into the United States. However, the citizenship 

requirement for federal civil service has also drawn considerable judi-

cial, executive, and legislative attention and is considered next. 

Federal Discrimination 

In the United States, the federal government has long been 

accorded broad, almost plenary, authority over questions of immigration 

and naturalization. By virtue of Article 1, §8 of the U. S. Constitution, 

Congress is vested with the exclusive power to regulate immigration 

and naturalization throughout the United States. 52 

A major intent of federal immigration legislation is to regulate 

alien employment by controlling the terms and conditions of the 

52. This is evidenced by the earlier cases that have invali
dated state prohibitions of alien employment on supremacy clause. Any 
state law limiting the rights of aliens to work comes into conflict with 
Congress' intent, in violation of the supremacy clause of the Constitu
tion (Art. VI, cl. 2). According to Article VI, cl. 2, "state laws 
which impose discriminatory burdens upon the entrance or residence of 
aliens lawfully within the United State's conflict with this constitution
ally derived federal power to regulate immigration, and have accord
ingly been held invalid." Takahashi v. Fish and Game Commission, 
334 U.S. 410, 419 (1948). See also Chin, "Comments on Aliens' Rights 
to Work: State and Federal Discrimination," pp. 848-9; Kenneth L. 
Peoples, "Resident Alien's Right to Work--Civil Service Commission 
Regulation Denying Federal Civil Service Employment to Resident Aliens 
Violate Due Process," Virginia Journal of International Law 17 (1976): 
144. 
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53 immigration process. Recognizing the political nature of the power 

of the federal government to control aliens, U. S. courts frequently 

have deferred to policies toward aliens established by the executive 

and legislative branches as discussed earlier in this paper. 

In general, federal policy has consistently prohibited the 

employment of aliens in federal service within the United States. This 

policy was initiated by Congress when it enacted the Pendleton Civil 

Service Act of 1883. 54 This act established the Federal Civil Service 

Commission to oversee and advance the merit system and its initial 

rules limited competitive examination posts to citizens. Although Con-

gress included no specific language in the Pendleton Act regarding 

citizenship prior to employment, the Federal Civil Service Commission 

immediately enacted a regulation requiring citizenship as a condition 

55 of employment within the system. 

53. Immigration and Nationality Act of 1952, Public Law No. 
414,66 Stat. 163 (1952) (Codified as amended at 8 U.S.C. §ll01-1503 
(1976)and Supp I 1977 and Supp. II 1978 and Supp. III 1979 and Supp. 
IV 1980; 20 C.F.R. §656.1-6566.2 (1981). 

54. Act of January 16, 1883, 22 Stat. 403 (Codified at U. S. C. 
§ll01 (1976); Hampton v. Mow Sun Wong, 426 U.S. 88, 106 (1976); 
Smith and Mendez, "Employer Sanctions and Other Labor Market 
Restrictions on Alien Employment: The Scorched Earth A pproach to 
Immigration Control," p. 31; Levin, liThe Constitutionality of Employment 
Restrictions on Resident Aliens in the United States, II p. 233. 

55. Paul P. van Riper, History of the United States Civil Ser
vice (New York: Row, Peterson and Co., 1958), pp. 533-43; President 
Chester A. Arthur issued the first mandate in 1886 for applicants to 
indicate their citizenship status on the employment applications for civil 
service (426 U. S. llO). See also Dean K. Bouffard, II Aliens--Civil 
Rights--Exclusion of Aliens from Federal Civil Service Upheld, II Mow Sun 
Wong v. Campbell, 626 F. 2d 739, II Suffolk Transnational Law Journal 
6 (S p ri n g 1982): l3 7 . 
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Rule 5 of the 1896 Revised Civil Service Commission Rules, 

which was promulgated on May 6, 1896 and remained in effect until 

1947, specifically limited admission to the civil service examination to 

U S 't' 56 . . CI lzens. 

The enactment of the Treasury and Post Office Appropriations Act 

of 1939 and Independent Officers Appropriations Act of 1939 restricted 

the use of federal funds to pay federal employees who were not citizens. 

Since 1939, most of the appropriations acts have contained similar pro

visions restricting the disbursement of federal funds to aliens. 57 

In 1947, the citizenship requirement was imposed by Civil Ser-

vice Commission Regulations (now §338.10l) which provide: 

(a) A person may be admitted to competitive examination only 
if he is a citizen of or owes permanent allegiance to the 
United Sta tes . 

(b) A person may be given an appointment only if he is a citi
zen of or owes permanent allegiance to the United States. 58 

Pursuant to Executive Order 10577, §338.101 was issued authorizing the 

Civil Service Commission lito establish standards with respect to citizen-

ship, age, education, tra.ining and experience, suitability and physical 

and mental fitness, and residence and other requirements which appli-

t t t b d "t d d' h 't' 11
59 can s mus meet 0 e a ml te to or rate In t e examlna Ions. 

56. United States, Civil Service Commission, Annual Report, 
57th Congress, 2d sess. (1902): 59. 

57. Act of March 28, 1938, Public Law 75-453, 52 Stat. 120; 
Act of May 23, 1938, Public Law 75-534, 52 Stat. 410. See also Levin, 
II The Constitutionality of Employment Restrictions on Resident Aliens, II 
p. 232. 

58. 5 C.F.R. §338.101 (1974), revised as of Jan. 1, 1984. 

59. 19 Federal Register 7522 (1954). 
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On the federal level, Civil Service Commission regulations pre-

vent all aliens from applying for some 300,000 federal jobs that become 

available each year, including such positions as janitor, file clerk, or 

clerk-typists; 60 nor will defense-related industries like aerospace 

employ them. Thus, Betty Lee Sung in her related study contended 

that IInot having citizenship in this country is a definite handicap. 

Many industries will not or cannot hire noncitizens; professionals may 

not practice. A large area of the job market, therefore, is forbidden 

d t h °th tOO h O 
11

61 
groun 0 t ose Wl ou cltlzens lp. 

By and large, the judiciary has been reluctant to limit execu-

tive power over matters involving aliens as well as over affairs of 

national security because, as the courts state, some administrative 

decisions are of a IIpolitical nature ll and thereby exempt from judicial 

intervention. 62 Furthermore, the judicial inquiry in cases of federal 

discrimination against aliens is not addressed to the same constitutional 

63 
provisions as that governing discrimination by the states. 

The Fifth Amendment to the Constitution provides that no per-

son shall be "deprived of life, liberty, or property without due process 

of law ll and has been held to contain, as part of that due process 

60. Chin, IIComments on Aliens' Rights to work: State and 
Federal Discrimination, II p. 837. 

61. Betty Lee Sung, A Survey of Chinese-American Manpower 
and Employment (New York: Praeger Publishers, 1976), p. 28. 

62. Monica A. Otte, II Aliens in the Federal Civil Service, II 
Cornell International Law Journal 10 (1977): 259. 

63. Daniel J. Hoffheimer, "Wandering between Two Worlds: 
Employment Discrimination against Aliens, II Virginia Journal of Interna
tional Law 16 (1975-76): 367. 



127 

clause, a guarantee of equal protection analogous with the equal pro

tection of the Fourteenth Amendment. 64 

In Bolling v. Sharpe, the U. S. Supreme Court stated that: 

The Fifth Amendment, which is applicable in the District of 
Columbia, does not contain an equal protection clause as does 
the Fourteenth Amendment which applies only to the states. 
But the concepts of equal protection and due process, both 
stemming from our American ideal of fairness, are not mutually 
exclusive. The 'equal protection of the laws' is a more explicit 
safeguard of prohibited unfairness than 'due process of law,' 
and, therefore, we imply that the two are always interchange
able phrases. But, as this Court has recognized, discrimina
tion may be so unjustifi able as to be violative of due process 
[emphasis added 1 :65 

Thus, while the two clauses are not mutually exclusive, the due pro-

cess clause of the Fifth Amendment imposes many of the same require-

ments upon the federal government as the equal protection clause of 

the Fourteenth Amendment imposes upon the states. Yet, when an 

alien raises an equal protection claim against the federal government, 

that claim is likely to be treated with a disregard for the law. 66 

64. Ruben Kraiem, "Aliens--Constitutionality of Discrimination 
on National Origin," Harvard International Law Journal 21 (Spring 
1980): 478. Although the due process clause of the Fourteenth Amend
ment has been held to incorporate most of the Bill of Rights as limita
tions on the state, there is no equal protection clause in the Fifth 
Amendment, a factor that has hampered constitutional attacks on fed-
eral statutes; "Comment: Aliens and the Civil Service: A Closed 
Door? ," Georgia Law Journal 61 (1972): 213-4. 

65. Bolling v. Sharpe, 347 U.S. 497,499 (1954); Levin, "The 
Constitutionality of Employment Restrictions on Resident Aliens in the 
United States," p. 235; Patrick J. Travers, "The Constitutional Status 
of State and Federal Governmental Discrimination against Resident 
Aliens," Harvard International Law Journal 16 (1975): 129. 

66. Kraiem," Aliens--Constitutionality of Discrimination on 
National Origin," p. 479. 
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Two recent cases in the federal employment area are illustrative. 

In Jalil v. Hampton, the U. S. Court of Appeals for the District of 

Columbia refused to decide the constitutional issue of whether aliens 

could be excluded outright from federal civil service. Although the 

court did not decide the issue raised in the complaint, the government's 

argument was that the case raised a "political question." Nonetheless, 

the government was required under the due process clauses to demon-

strate that its interests justify the discrimination against aliens. The 

burden on the part of the government was met simply by showing a 

"ra tional basis" for discrimination. 6
7 

In Jalil, the government, citing Bailey v. Richardson, con-

tended that no constitutional protection was accorded to federal employ-

ment and that the courts are limited to enforcing such rights as have 

been established by Congress. The Court itself stated that "federal 

courts have no general supervising power over the appointment of 

federal officials, and have been reluctant to impose restrictions upon 

the power of the President in this area." 68 

In Mow Sun Wong v. Hampton, almost identical with the facts 

on Jalil, five resident aliens who had immigrated to the United States 

from China instituted a class action challenging the constitutionality of 

67. The Jalil Court cited the District Court's opinion in 
Sugarman for support. 460 F.2d at 925 (D.D. Cir.), Cert. denied, 
409 U.S. 887 (1972); Hoffheimer, "Employment Discrimination against 
Resident Aliens by Private Employers," p. 368. 

68. Jalil, 460F. 2d 926; Das , "Discrimination in Employment 
against Aliens--The Impact of the Constitution and Federal Civil Rights 
Law," p. 534. 
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a Civil Service Commission regulation that bars noncitizens from admit-

tance to the competitive examinations for civil service ratings leading 

to employment with the federal government. They were denied federal 

employment solely on the basis of §338.101 of the Civil Service Commis-

sion Regulations, which prohibits aliens from admission to examination 

for or appointment to federal employment. The district court held 

that the federal employment discrimination against aliens is justified if 

it has a IIrational basis .1169 On the other hand, the U. S. Supreme 

Court held that the Civil Service Commission's regulation limiting entry 

to examinations for the federaJ service to citizens was outside the scope 

of Commission authority and violated the due process clause of the 

Fifth Amendment. The exclusion of aliens by the Commission contra-

vened the Constitution and deprived aliens of liberty under the due 

process clause of the Fifth Amendment. Although the U. S. Supreme 

Court held the regulation exceeded the Commission's authority, the 

Court limited its decision by concluding that the President and Con-

gress could order a similar restriction on the employment of aliens in 

the Civil Service to preserve national interests. 

In response to the Supreme Court's five-to-four decision in 

Hampton v. Mow Sun Wong, three months later on September 2, 1976 

President Gerald Ford issued an executive order (No. 11,953) to rein-

state the traditional policy' of excluding aliens from competitive Civil 

69. Mow Sun Wong v. Hampton, 426 U. S. 88 (1976); Bouffard, 
II Aliens--CiviI Rights--Exc1usion of Aliens from Federal Civil Service 
Upheld, Mow Sun Wong v. Campbell, 626 F.2d 739,11 p. 135; 333 F. 
Supp. 532. 
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S 
. 70 

erVlce. Executive Order No. 11,935 provides in §7.4 in regard to 

citizenship: 

(a) No person shall be admitted to the competitive examination 
unless such person is a citizen or national of the United 
States. 

(b) No person shall be given any appointment in the competitive 
service unless such person is a citizen or national of the 
United States. 

(c) The Commission may, as an exception to this rule and to 
the extent permitted by law, authorize the appointment of 
aliens to positions in the competitive service when necessary 
to promote the efficiency of the service in specific cases or 
for temporary appointments. 71 

In a letter to Congress dated September 2, 1976, President 

Ford explained the background and policy basis for the Executive 

Order. The President interpreted the U. S. Supreme Court's decision 

in Mow Sun Wong to mean that the Congress or the President might 

broadly prohibit the employment of aliens under civil service. The 

President cited Hampton and concluded that it was "in the national 

interest to preserve the long-standing policy of generally prohibiting 

the employment of aliens from positions in the competitive service.,,72 

Thus, despite the U.S. Supreme Court's invalidation of the civil 

70. 5 C.F.R. § 7.4 (1980); 426 U.S. 88 (1976); 426 U.S. 104-
105 (1976); Bouffard, "Aliens--Civil Rights--Exclusion of Aliens from 
Federal Civil Service Upheld, Mow Sun Wong v. Campbell, 626 F. 2d 
739," p. 135; Smith and Mendez, "Employer Sanctions and Other Labor 
Market Restrictions on Alien Employment: The Scorched Earth Approach 
to Immigration Control," p. 31. 

71. 5 C.F.R § 7.4 (1980). 

72. 41 Fed. Reg. 37, 303 (1979); Chin, "Comments on Aliens' 
Rights to Work: State and Federal Discrimination," p. 855. 
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service regulation in Hampton, aliens are once again barred from fed-

era} service. 

President Ford's Executive Order excluding aliens from civil 

service can be criticized on several grounds. Among others, the need 

for immediate review and policy modification is supported by persuasive 

arguments that the Executive Order is of dubious constitutional valid-

't 73 1 y. The Executive Order may violate the "due process" clause of 

the Fifth Amendment under the principle announced in Bolling v. 

Sharpe because the Order does not specify the national interest on 

which it is based nor explain why it is beneficial for the "efficiency of 

the service. ,,74 Courts would be bound to examine those claimed inter-

ests before justifying the discriminatory treatment prescribed by the 

Order. 

The President's letter implies that a nonprecipitious opening 

of competitive service employment opportunity to lawful permanent resi-

dent aliens might be appropriate and in the national interest. It indi-

cates that the question is subject to rational judgment by hoth the 

Congress and the President and appropriate policymaking institutions. 

The thrust of the letter is that the status quo should be maintained 

pending careful review. It may indiscriminately restrict aliens from all 

federal civil service positions, including permanent residents regardless 

of the status of aliens in the United States. In short, the issuance of 

73. Smith and Mendez, "Employer 
Market Restrictions on Alien Employment: 
Approach to Immigration Control," p. 33. 

74. 347 U.S. 497 (1954). 

Sanctions and Other Labor 
The Scorched Earth 
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Executive Order No. 11,935 has seriously undermined what had been 

achieved in Hampton v. Mow Sun Wong. 

Thus far, the survey clearly indicates that aliens are discrim-

inated against in employment by states and federal governments despite 

the equal protection and due process clauses of the Fifth and the Four-

teenth Amendments. These constitutional provisions, however, are not 

strictly directed toward discrimination of a purely private nature. The 

following section explores the question of whether aliens are discrim-

ina ted against by private employers . 

. 
Pri v ate Disc rimina tion 

Two major statutes proscribe private employment discrimination: 

(1) Title VII of the Civil Rights Act of 1964 (42 U.S.C. §2000e-2(a)(l» 

75 and (2) the Civil Rights Act of 1870 (42 U.S.C. §1981). 

Section 703(a) (1972) of Title VII reads: 

It shall be an unlawful employment practice for an employer to 
fail or refuse to hire or to discharge any individual, or other
wise to discriminate against any individual with respect to his 
compensation, terms, conditions or privileges of employment, 
because of such individual's race, color, religion, sex, or 
national origin. 76 

75. "Comments: Aliens--Employment Rights--Private Employ
er's Refusal to Hire Based on Lack of Citizenship Held Not to Violate 
Civil Rights Act of 1964," New York University Journal of International 
Law and Politics 6 (1973): 297; Das, "Discrimination in Employment 
against Aliens--The Impact of the Constitution and Federal Civil Rights 
Law," p. 548; Smith and Mendez, "Employer Sanctions and Other Labor 
Market Restrictions on Alien Employment: The Scorched Earth 
Approach to Immigration Control," p. 24. 

76. 42 U.S.C. §2000e-2(a)(1), Public Law 88-352, §703(a) 
(1972). See also "Comment," New York University Journal of Interna
tional Law and Politics 6 (1973): 297. 
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However, this provision of Title VII does not specifically refer to dis-

crimination by private employers on the basis of alienage, nor does it 

define the meaning of "national origin." It is not clear, therefore, 

whether the citizenship requirement in employment by a private em-

ployer constitutes discrimination on the basis of "national origin" as 

stated in §703. 

In an effort to clarify the concept of "national origin," the 

Equal Employment Opportunity Commission (EEOC) issued the following 

interpretive guideline: "Because discrimination on the basis of citizen-

ship has the effect of discrim~nation on the basis of national origin, a 

lawfully immigrated alien who is domiciled or residing in this country 

may not be discriminated against on the basis of his citizenship. ,,77 

Despite this effort of the EEOC guideline on the question, 

there appears to be no consistency in courts' decisions in this connec-

tion. In the case of Espinoza v. Farah Manufacturing Co., Inc., the 

petitioner, Espinoza, was a permanent resident alien living in San 

Antonio, Texas. 78 She was denied employment by Farah because of 

the company's policy against employment of aliens. After exhausting 

all administrative remedies with the EEOC, Espinoza brought a civil suit 

to the district court alleging that Farah had discriminated against her 

because of her national origin and was in violation of §703 of Title VII 

77. Rosales, "Resident Aliens and the Right to Work: The 
to Work: The Quest for Equal Protection," p. 1052; 29 C. F . R. 
§1606.1(d) (1972). 

78. Espinoza v. Farah Manufacturing Co., 414 U. S. 86 
(1973); Das, "Discrimination in Employment against Aliens--The Impact 
of the Constitution and Federal Civil Right Law," p. 514. 
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of the Civil Rights Act of 1964. 79 The District Court found that the 

refusal to hire the petitioner was based on "lack of citizenship." The 

Court defined national origin as "the country where a person was 

born, or more broadly, from which his ancestors came. ,,80 According 

to the Court, Farah employed many citzens who, like Espinoza, were 

of Mexican origin. Since over ninety percent of the employees at the 

company (San Antonio division) were of Mexican ancestry, it was clear 

to the Court that Farah's refusal to employ the petitioner was solely 

on the basis of "lack of citizenship." 81 The District Court held that a 

refusal to hire the petitioner l;:>ecause of her lack of citizenship consti-

tuted discrimination on the basis of national origin. The District Court 

based its decision upon an interpretive guideline issued by the EEOC: 

There may be many situations where discrimination on the 
basis of citizenship would have the effect of discriminating 
on the basis of national origin. In some instances, a citizen
ship requirement might be but one part of a wider scheme of 
unlawful national origin discrimination. In other cases, an 
employer might use a citizenship test as a pretext to disguise 
what is in fact national origin discrimination. 82 

Thus, the Court concluded that the words "national origin" were 

included in the definition of "national origin" and thereby protected by 

Title VII. 83 

79. Espinoza v. Farah Manufacturing Ce., 414 U.S. 86 (1973); 
Das, "Discrimination in Employment against Aliens--The Impact of the 
Constitution and Federal Civil Right Law,", p. 514. 

80. 414 U.S. 86 (1973). 

81. 414 U.S. 92 (1973); Rosales, "Resident Aliens and the 
Right to Work: The Quest for Equal Protection," p. 1052. 

82. 414 U.S. 86 (1973). 

83. Ibid. 



The Fifth Circuit Court of Appeals reversed the District 

Court's decision by ruling that discrimination against aliens did not 

constitute a violation of Title VII. The Court found that the words 

135 

"national origin" did not include aliens. The U. S. Supreme Court 

affirmed the decision of the Court of Appeals. In reaching its deci

sion, the Supreme Court held that Congress, by enacting §703, did not 

intend to prohibit discrimination based on a person's lack of U.S. citi

zenship. The Court stated that "the term 'national origin' on its face 

refers to the country where a person was born, or, more broadly, 

the country from which his or, her ancestors came.,,84 The Court fur

ther found compelling reason to believe that Congress did not intend 

to "embrace citizenship requirements" in the term "national origin." 

"Since 1914, the Federal Government itself, through Civil Service Com-

mission regulations, has engaged in what amounts to discrimination 

against aliens by denying them the right to enter competitive examina

tion for federal employment. ,,85 

The Court recognized that within the EEOC's interpretive guide

line there may be many situations where discrimination based on citizen

ship could also be interpreted as discriminating on the basis of national 

origin, but the Court concluded that the employer's refusal to hire 

aliens did not involve discriminating against persons of Mexican national 

origin. According to the Court, it need not defer to administrative 

84. 414 U.S. 88 (1973). 

85. 414 U.S. 89 (1973); 5 U.S.C., §3301; 5 C.F.R., §338.101 
(1972) . 
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statutes where "there are compelling indications that it is wrong." 

The Court could not believe that the EEOC's interpretation that 

"discrimination on the basis of citizenship always has the effect of 

discrimination on the basis of national origin. ,,87 
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In short, aliens are protected from illegal discrimination under 

§703 of Title VII of the Civil Rights Act of 1964, but nothing in the 

Act makes it illegal to discriminate on the basis of citizenship or alien-

88 
age. 

The second major federal statute dealing with discrimination is 

42 U.S.C., §1981, which read?: 

All persons within the jurisdiction of the United States shall 
have the same right in every State and Territory to make and 
enforce contracts, to sue, be parties, give evidence, and to 
the full and equal benefit of all laws and proceeding for the 
security of person and property as is enjoyed by white citi
zens, and shall be subject to like punishment, pains, penal
ties, taxes, licenses, and exactions of every kind, and to no 
other. 89 

The issue in question here is whether or not §1981 prohibits 

private employers from discriminating on the basis of alienage. In 

De Malherbe v. International Union of Elevator Constructors, the 

United States District Court for the Northern District of California held 

86. 414 U.S. 94 (1973); Das, "Discrimination in Employment 
against Aliens--The Impact of the Constitution and Federal Civil Right 
La w ," p. 514. 

87. Ibid. 

88. Mutharika, The Alien under American Law: Text, Mate
rials, Cases, p. 117. 

89. 42 U.S.C., §1981 (1976). 
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that §1981 has neither the intent nor the effect of prohibiting private 

enployment discrimination on the basis of alienage. 90 

In contrast to the decision made by the Court in De Malherbe, 

another lower federal court held that §1981 bar private employers from 

discriminating on the basis of alienage. In Guerra v. Manchester Ter-

minal Co., Inc., the Fifth Circuit Court of Appeals decided that §1981 

91 protects aliens from discrimination by private employers. According 

to the Court, its original enactment was limited to remedying racial dis-

crimination, but the section subsequently broadened to "all persons" 

o 1 dO 10 92 mc u mg a lens. 

To date the Supreme Court has not yet reached the question of 

whether §1981 prohibits employment discrimination on the basis of 

alienage. It has, however, explicitly applied §1981 to purely private 

d o 0 0 0 b d 93 lscnmlnatlOn ase on race. 

90. Smith and Mendez, "Employer Sanctions and Other Labor 
Market Restrictions on Alien Employment: The Scorched Earth Approach 
to Immigration Control," p. 24; 438 F. Supp. 1121,1141, N.D. Cal. 
19772; Das, "Discrimination in Employment against Aliens--The Impact 
of the Constitution and Federal Civil Right Law," p. 554. 

91. Guerra v. Manchester Terminal Co., Inc., 350 F. Supp. 
529 (S.D. Tex. 1972), 414 U.S. 86 (1973); Das, "Discrimination in 
Employment," p. 546. 

92. Ibid. 

93. E. Richard Larson, "The Development of Section 1981 as 
Remedy for Racial Discrimination in Private Employment," Harvard 
Civil Rights and Civil Liberty Law Review 7 (1972): 56. Other courts 
have decided explicitly that §1981 does not apply to discrimination on 
the basis of national origin; Saad v. Burns, 456 F. Supp. 33, 37 
(DD.C. 1978); Budinsky v. Corning Glass Work, 425 F. Supp. 786 
(W. D. Pa. 1975). 
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As it is now such a narrow approach taken by the courts per-

mits private employers to continue to discriminate against lawful perma-

nent resident aliens who do not have citizenship. Unless Congress 

rewrites those conflicting statutes to make clear whether they reach 

all for-ms of discrimination, both aliens and citizens, the possibility of 

private employers to discriminate against aliens in the U. S. labor 

market will continue to grow. Two major statutes proscribe private 

employment discrimination, however, it is well established that none of 

the above discussed cases guarantee protection of aliens from disc rim-

ination on the basis of citizen~hip. Under current laws, those aliens 

suffering job discrimination by private employers have no recourse. 

Coupled with these arguments, the current Immigration Reform 

bill (Simpson-Mazzoli bill) has heated up the debate over discrimina-

tion against aliens as one of the major issues in the U. S. Congress. 

A t the time of this writing, the U. S. Senate has just approved an 

amended version of the Simpson-Mazzoli bill which died in' a conference 

committee in 1984. 94 As discussed in Chapter 1, the Immigration 

Reform bill has been proposed mainly to deter the flow of illegal aliens 

into the United States. The bill has, as its centerpiece, an "employer 

sanctions" provision, which is heralded by the bill's supporters as a 

major step toward an effective immigration policy. According to the 

bill, employers are subject to civil penalties of $100 to $2,000 for each 

94. New York Times, 20 Sept. 1985, p. 12 (Y); The Christian 
Science Monitor, 19 Sept. 1985, pp. 1, 32; Congressional Quarterly 
43, no. 3 (Sept. 21, 1985): 1859. 



139 

illegal alien they hire. If there is a "pattern or practice" of violation, 

the employer will be subject to a penalty of $3,000 to $10,000 for each 

illegal alien hired. Therefore, the proposed bill will make the employer 

ha ve the option of keeping records on aliens, including verification of 

"t" h" 95 Cl lzens Ip. 

Critics of this legislation have consistently maintained that such 

employer sanctions will increase the possibility of national origins 

employment discrimination and legal resident alien discrimination. 

These sanctions have been vigorously opposed by Hispanic Groups who 

fear that employers, concerned with penalties, will refuse to hire indi-

viduals who appear to be foreign, even if they are legal U. S. resi-

dents .96 

As a response to the allegations that enactment of this legisla-

tion would result in discrimination in employment, the House bill of 

1984 has a remedial provision to create a "special counsel" within a 

proposed U. S. Immigration Board to investigate charges of discrimina-

tion and, if necessary, prosecute unlawful immigration-related employ-

ment practices. However, the Senate version of the bill does not 

contain such a nondiscrimination provision. Those who oppose the 

inclusion of the nondiscrimination provision in the bill mainly argue 

that "alienage is not an immutable one such as race and, should not 

95. New York Times, 20 Sept. 1985, p. 12; Congressional 
Quarterly 43, no. 38 (Sept. 21,1985): 1860. 

96. U. S. Congress, House, Committee on the Judiciary, 
Immigration Reform and Control Act of 1983, Rept. to accompany H. R. 
1510, 98th Cong., 1st Sess, 1983, Rept. 98-115, pt. 1 and pt. 4. 
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receive special treatment in the law without proof that discrimination 

exists" [emphasis added]. 97 

It is imporant to note that this employment sanction will result 

in greater demand for citizenship and thereby heightened discrimina-

tion. A citizenship requirement could be viewed as a permanent de 

facto discrimination against those not born in the United States. This 

was in fact the situation in Espinoza, a Mexican resident alien excluded 

from employment opportunity on the basis of the citizenship require-

ment. 

In conclusion, the pr~ceding analysis of American practice con-

firms Hypothesis 3 that citizenship requirements as a prerequisite to 

employment deprive aliens of their rights without equal protection of 

law. Findings indicate that the theoretical constitutional guarantee for 

the protection of aliens against discrimination in employment has not 

been appropriately complemented by the U. S. practices of municipal 

law. There are three different levels of discrimination: state, fed-

eral government, and private employers. 

The remaining portion of this chapter evaluates U. S. practice 

in terms of the current international standard to determine the legal 

position of the alien in the United States as to whether it falls below 

or above the minimum international standard of treatment as set by 

international law. 

97. Nadine Cohodas, "Immigration Reform Snagged on Issue of 
Discrimination," Congressional Quarterly, 42, no. 39 (Sept. 1984): 2366. 
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As to the international standards of treatment due to aliens, it 

is well established that where fairly possible, a U.S. statute should be 

constructed by the courts so as to be consistent with international law. 

For the United States, values such as life, liberty, and the pursuit of 

happiness are common beliefs. The United States has generally been 

committed to the idea of higher law reflected in the Declaration of 

Independence and codified in the Constitution. 98 The traditional U. S. 

position was properly summed up as follows in the report of the U. S. 

delegation at the Inter-American Juridical Committee at its 1961 meeting: 

When a State admits foreigners to its territory, it has an inter
national duty to protect their life and property according to a 
minimum standard of rights determined by international law. 
Neither the receiving State nor the foreigner's State can, by 
its own law, determine this international standard. It is deter
mined by international law. A state which fails to comply with 
the applicable international law, as regards the person or prop
erty of foreigners in its territory, incurs international respon
sibility and must make reparation in such form as may be 
appropriate. 99 

This American tradition of granting certain principles of equal-

ity and justice has been reflected and has prevailed in some U. S. 

98. Kraiem, " Aliens--Constitutionality of Discrimination on 
National Origin," p. 491; Louis Rene Beres, Reason and Realpolitik, 
U. S. Foreign Policy and World Order (Lexington: Lexington Books, 
1984): 79; B. G. Ramcharan, ed., Human Rights: Thirty Years after 
the Universal Declaration (The Hague: Martinus Nijhoff, 1979), p. 69; 
Meron Theodor, Human Rights in International Law: Legal and Policy 
Issues, 2 vols. (Oxford: Clarendon Press, 1984), pp. 50-51. 

99. Marjorie M. Whiteman, Digest of International Law 8 
(1967): 705-6. See also Goodwin-Gill, International Law and the Move
ment of Persons between States (Oxford: Clarendon Press, 1977), p. 
60. 
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Supreme Court decisions and appears to have made considerable inroad 

in the restrictive statutes demanding citizenship in employment at least 

during earlier periods up until 1971. Ever since Yick Wo v. Hopkins 

(1886). general trends in U. S. Supreme Court practice have been 

toward a progressive equal protection analysis regarding discriminatory 

alienage legislation and the creation of a positive climate of change for 

the better. Under the equal protection clause of the Fourteenth 

Amendment, the Supreme Court of the United States has indeed firmly 

established a standard of strict judicial scrutiny for restrictive statutes 

by 1971. Up to this point, t~e trend in the cases by and large has 

supported a liberal American approach to nondiscrimination and such 

trend is indeed comparable with the evolution of the minimum interna

tional standard. 

At the international system level, the drastically changing period 

in the area of the treatment of aliens was the period of 1945-1976, with 

the coming into force of the United Nations Charter, specifically with 

the Universal Declaration of Human Rights and International Covenants 

on Human Rights. During this period, the international standard 

accords nationals as well as aliens the same protection in their enjoy

ment of the right to work without discrimination. In comparison with 

the international standard, the international standard accords nationals 

as well as aliens the same protection in their enjoyment of the right to 

work without discrimination. In comparison with the international stan

dard, the American standard of equal protection acheived in Graham v. 
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Richardson is very competitive and their similarities are indeed impera-

t " 100 Ive. 

However, since 1971 several Supreme Court decisions such as 

Sugarman v. Dougal, 101 In re Griffiths, 102 Foley v. Connelie, 103 

Ambach v. Norwich, 104 and Cabell v. Chavez-Salido
105 

again appear to 

challenge this liberal interpretation of equal protection clause which is 

clearly compatible with the minimum international standard. Ever since 

Graham v. Richardson (1971), the Court believes that strict scrutiny 

100. Low, "Constitutional Law--Equal Protection Fourteenth 
Amendment--State Requirement of Citizenship to be Peace Officer," 
p. 325; Knoppke-Wetzel, "Employment Restrictions and the Practice 
of Law by Aliens in the United States and Abroad," p.880; Kore
matsu v. United States, 323 U.S. 214, 216 (1944); Graham, 403 U.S. 
327-6. 

101. 413 U. S. 634 (1973); King, "Aliens--Exclusion of Aliens 
from State Probation Officer Position Is Not Unconstitutional because It 
Falls within the Political Function Exception," p. 604; Das, "Discrim
ination in Employment against Aliens--The Impact of the Constitution 
and Federal Civil Right Law," p. 843. 

102. 413 U.S. 701-702 (1973). See also Das, "Discrimination 
in Employment," p. 503; Low, "Constitutional law--Equal Protection 
Fourteenth Amendment--State Requirement of Citizenship to be Peace 
Officer, p. 327. 

103. 435 U.S. 291 (1978); Holland, "Fourteenth Amendment 
Equal Protection and Alienage-based Discrimination in the Appointment 
of State Police Officers: Foley v. Connelie," p. 1027; Smith and 
Mendez, "Employer Sanctions and Other labor Market Restrictions on 
Alien Employment: The Scorched Earth Approach to Immigration Con
trol," p. 30; Kaiser, "Constitutional Law--Equal Protection--Discrim
ination against Aliens--Foley v. Connelie," p. 807; Order, "Are Aliens 
Still a Suspect Class after Norwick (Ambach v. Norwick, 99 S. ct. 
1589)? ," p. 244; Roger Warner, "Foley v. Connelie: A New Direction 
in State Discrimination against Aliens, Capital University Law Review 
8 (1978): 169-82. 

104. 99 S.Ct. 1591 (1979). 

105. 102 S.Ct. 735 (1982). 
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is out of place when the restriction serves a political function. The 

principle of political function of "political community" is a departure 

from the strict standard of judicial review applied by the U. S. Supreme 

Court in Graham v. Richardson. The dimensions of the "politicaJ com-

munity" from which aliens may be excluded were introduced in Sugar-

man v. Dougall, and the concept was further defined in In re Griffiths 

(1973). In 1978, Foley v. Connelie, the political exception principle 

applied to Sugarman was further reaffirmed and much expanded in 

Ambach v. Norwick (1979) and the most recent case of Cabell v. 

Cha vez-Salido (1980). This deviation from the standard of strict 

scrutiny judicial review appears to leave aliens practically without pro-

tection and below the minimum international standard because aliens 

are excluded from both economic and political participation. 

On the federal level, at least theoretically, aliens are accorded 

the protection of the Fifth Amendment due process clause. However, 

the trend reveals that the executive branch has been accorded broad 

latitude in the regulation of civil agency positions. The executive 

power frequently is used to serve as a potential impediment to the 

invalidation of discriminatory federal civil service regulations. The 

federal government's traditional policy to limit competitive examination 

posts to citizens was successfully challenged, but aliens are again 

barred from federal service by President Ford's Executive Order to 

, t t th t d't' 1 J' f 1 d' l' f C' '1 S ' 106 reIns a e e ra I Iona po ICY 0 exc u Ing a lens rom I VI ervlce. 

106. 5 C.F.R. §7.4 (1980); 426 U.S. 88, 104-105 (1976); 
Chin, "Comments on Aliens' Rights to Work: State and Federal Dis
crimination," p. 855; Smith and Mendez, "Employer Sanctions and 
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On the private level, the Civil Rights Act of 1964 makes it 

illegal for an employer to refuse to hire a person because of race, 

color, religion, or national origin. However, a 1973 Supreme Court 

decision in Espinoza v. Farah Manufacturing Co., Inc. ruled that a 

private employer's refusal to hire aliens is not in itself a violation of 

the statute because the term "national origin" is not equivalent to 

alienage. The senate passed a new revised version of the Simpson-

Mazzoli bill, but it does not include any effective remedial provisions 

against discrimination. 

On the other hand, the general rule of interna"tional law per-

taining to individual treatment has been reinforced and expanded in 

the postwar period. Evidence indicates that the alien's position in the 

United States has been changed very slowly insofar as his right to 

work and nondiscrimination is concerned. There are ever-present 

instances where practice deviates from principle and is not readily 

remedied. There have been constant accusations of "political commu-

nity exceptions" to the due process and equal protection clauses. 

Values of equal protection and freedom are sometimes empty phrases for 

those unable to invoke them or for those denied access to employment 

opportunity that will make those freedoms effective. As Louis Henkin 

aptly pointed out in this connection, "individual rights in the United 

107 Sta tes, it need hardly be said, are far from perfect." There are 

Other Labor Market Restrictions on Alien Employment: The Scorched 
Earth Approach to Immigration Control," p. 31. 

107. Henkin, "International Human Rights and Rights in the 
United States," in Human Rights in International Law: Legal and Policy 
Issues, Theodor Meron, ed., vol. 1, p. 47. 
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still racial discriminations and inequalities, at least de facto by citizen

ship requirements in employment. By contemporary international stan

card, the greatest deficiency in American practice is that American 

constitutional rights provide protection against abuse by government in 

theory, but they impose no affirmative obligation on government to 

guarantee to every individual basic human rights. 

To date, the United States has not ratified two major human 

rights conventions. In fact, resistance to the United States ratification 

remains strong in the Congress. An analysis of the U. S. practice 

shows that U. S. citizenship demand for employment has reduced the 

legal position of the alien below the minimum standard of treatment as 

stated in Hypothesis 4. It is not only of intellectual interest but of 

considerable contemporary significance that American commitments, as 

proclaimed in the Constitution, are below minimum international stan

dard. 

Summary 

This chapter has analyzed American treatment of aliens under 

the equal protection law and evaluated the American practice on the 

basis of international minimum standard recognized by international law. 

In this regard, a set of hypotheses were tested. These hypotheses 

were tested on basic data such as decisions of both municipal and 

international courts, international agreements, statutes, and regulations. 

The results of the investigation lead to the conclusion that both 

Hypotheses 3 and 4 formulated in Chapter 1 are confirmed with the 

following specific modifications and findings. Hypothesis 3 postulated 
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that citizenship requirements as a prerequisite to employment deprives 

~1iens of their rights without equal protection of law. The finding 

indicates that discrimination against aliens in the United States gener

ally exists. Specific findings indicate that discrimination is present at 

the three different levels of state government, federal government, and 

private employer. These three different levels of discrimination exist 

with different intensity and with certain periodicity. Discriminatory 

statutes and regUlations demanding citizenship for employment by state, 

federal governments, and private employers contravene the Constitution 

and deprive aliens of their rights without protection of law. 

The protection of the aliens' right to work was also limited by 

judicial decisions. The general trends in U. S. Supreme Court decisions 

indicate that there was very slow and incremental progress toward non

discrimination from 1886 to 1971. Data indicate that the 1886-1971 era 

represents a stable positive movement toward nondiscrimination. The 

seemingly positive trend of earlier decisions since Yick Wo v. Hopkins 

expanding the rights of aliens has been slowed or eroded, if not com

pletely halted, by decisions in the 1970s and 1980s (1973-1980). The 

retreat from the traditional liberal principle may be correlated with 

American immigration policy detering massive entry of immigrants into 

the United States. 

These setbacks also stem from a dubious double standard--the 

rational basis test and the strict judicial scrutiny test--applied by the 

U. S. Supreme Court. No doubt this two-tiered equal protection 

analysis under the Fourteenth Amendment and the Fifth Amendment 
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has been less than satisfactory. The inadequacies of the strict scru

tiny test have been particularly conspicuous in the area of state 

government restrictions on the alien's right to work since 1971. On 

the federal level, the government's traditional policy was to limit com

petitive examination posts to citizens, with much higher intensity of 

citizenship requirement than at other levels of discrimination. The 

degree of the federal government's discrimination is usually more 

intense than state government because it s discriminatory policy has not 

been challenged by judicial decisions effectively. The court has been 

hesitant to disturb some executive decisions, stating that the issue in 

question is "political" in nature and thereby exempt from strict judicial 

scrutiny. The U.S. Supreme Court's "political community" exception to 

alien's right to work under equal protection and due process clauses 

is remarkably amorphous. 

On the private level, virtually no statute effectively proscribes 

discrimination on the basis of alienage. The Simpson-Mazzoli bill 

passed by the Senate this year does not contain any remedial legisla

tion against discrimination. The "employer sanctions" provision to 

curb the flow of illegal aliens into the United States may result in 

higher demands of citizenship requirements by private employers. In 

short, state, federal, and private requirements for citizenship in 

employment contributed to the existing pattern of discrimination, 

thus confirming Hypothesis 3. 

Hypothesis 4 that the U. S. practice demanding citizenship for 

employment has reduced the legal position of the aliens below the 
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minimum international standard of treatment as set by international law 

was in general confirmed with some modifications. Deviation from the 

strict scrutiny test since 1971 may place the American standard below 

the minimum international standard. However, American practice in 

general from 1886-1971 appears to have been compatible with concurrent 

international standards. 



CHAPTER 5 

CONCLUSIONS 

In this chapter the findings of the study are summarized and a 

conclusion is presented. In addition, suggestions are made for further 

development toward world order in which the alien might enjoy a life of 

human dignity and maximum political and economic participation within 

the context of the basic rule of international law. 

International law governing the treatment of aliens is one of the 

most highly developed branches of that law. In this area, international 

law has mainly developed as part of the law of state responsibility to 

offer an internationally uniform code of conduct in regard to the treat-

t f l ' 1 men 0 a lens. 

In the traditional international law, the alien is a national of 

another state. Once a state admits an alien, the host state must treat 

aliens properly and any mistreatment entitles the injured state to diplo-

matic protection of its interests. Thus, the issue is one of rights and 

obligations between states and is subject to regulation by international 

law. 

In actuality, treatment of aliens varies in different countries. 

However, in general, to evaluate the treatment of aliens, the traditional 

1. Richard B. Lillich, International Law of State Responsibility 
for Injuries to Aliens (Charlottesville: University of Virginia (1983), 
p. 16; Ahmed Sheikh, International Law and National Behavior (New 
York: John Wiley & Sons, Inc., 1974), p. 138. 

150 
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rules of international law concerning a state's responsibility for its acts 

provide international standards. 

The central focus of this dissertation has been the treatment of 

aliens in the United States in terms of job discrimination as evaluated 

by this international standard. It has been commonly assumed that 

American practice in the treatment of aliens in employment is superior 

to the international minimum standard because American constitutional 

democracy reflected in the Declaration of Independence and codified in 

the Constitution treats aliens far better than do nondemocratic countries. 

In order to test this assertion that American constitutional pro

tection is indeed an optimal system for restraining discrimination of 

aliens in the Untied States, this dissertaion has identified the concept 

of the minimum international standard and then crtitically analyzed 

American employment practice under American law and evaluated the 

American practice in terms of international law in crder to determine 

whether American treatment of aliens in employment is superior to the 

international minimum standard as asserted. 

To explain American state behavior toward aliens in employment 

in the United States, two sets of hypotheses were formulated in Chapter 

1 and tested through the succeeding chapters: one on the existence of 

the minimum international standard, which protects aliens' rights, and 

the other on the American practice of requiring citizenship for employ

ment, whch deprives aliens of equal protection and thereby places the 

legal position of aliens below the minimum international standard. 
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This dissertation indicates that more than 200 years of interna-

tional law have developed a minimum international standard for the 

treatment of aliens. During the early twentieth century, the United 

States of America and Western European nation-states upheld the idea 

of the minimum international standard. As a result of the flow of 

decisions from international tribunals and the crystallization of the 

principles, the League of Nations even selected the minimum interna-

tional standard as a subject for consideration at the Hague Codification 

Conference of 1930. 

However, the idea was contested by Latin American states. 

They attacked the minimum international standard because they regarded 

it as a device of domestic intervention by Western states under the 

guise of the alien's diplomatic protection. Latin American states invoked 

instead the national standard, insisting that aliens are entitled to the 

same rights of protection as nationals. Thus, the failure to codify the 

minimum international standard was inevitable. 2 

Despite seemingly irreconcilable obstacles on both sides, a break-

through came after World War II. With the coming into force of the United 

Nations Charter, the Universal Declaration of Human Rights, and Interna-

tional Covenants on Human Rights, the treatment of aliens under tradi-

tional international law has undergone considerable modification. These 

2. Satish Chandra, Civil and Political Rights of the Aliens: 
A Study in National and International Laws (New Delhi: Deep and 
Deep Publications, 1982), p. 13; Warwick McKean, Equality and Dis
crimination under International Law (Oxford: Clarendon Press, 1983), 
p. 197; Michael Akehurst, A Modern Introduction to International Law, 
4th ed. (London: George Allen and Unwin, 1982), p. 89. 
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international Human Rights instruments not only affirmed the existence 

of international standards for the treatment of individuals but also 

elaborated the meaning of those standards in particular situations. 

Especially, the strong provision of the Covenant on Economic, 

Social, and Cultural Rights (Article 6) specifies that the parties recog-

nize the right to work, which includes the right of everyone to the 

opportunity to gain his living by work he freely chooses. Moreover, 

Article 5(d) 0) and Article 3 of the International Convention on the 

Elimination of All Forms of Racial Discrimination specifically imposes on 

states an obligation to ensure equality of everyone to the right to work. 

Article 2 of the Universal Declaration sets out the basic equality and 

nondiscrimination and forbids discrimination of any kind. Article 7 

provides that "all are equal before the law and are entitled without any 

discrimination to equal protection of the law. 11 Article 2 (1) and Article 

26 of the Political Covenant on Civil and Political Rights reiterates the 

same concept as Article 7, emphasizing the intent of nondiscrimination. 

In fact, the dominant single theme of the Covenant is equality and non

discrimination. 3 

As Tables B-1, B-2, and B-3 (Appendix B) indicate, many of 

the more specific human rights conventions have been widely ratified. 

For example, almost all nations (159 states as of October 24, 1985) are 

now parties to the United Nations Charter. As of January 1, 1984, 

122 countries were parties to the Convention on the Elimination of All 

3. United Nations, Department of Public Information, Every
one's United Nations, 9th ed. (New York: United Nations, 1979), pp. 
414-429. 
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Forms of Racial discrimination, 80 countries were parties to the Cove

nant on Economic, Social, and Cultural Rights,. and 77 states were 

parties to the Covenant on Civil and Political Rights. 

It is significant to note such a widespread practice by states 

conforming to the rule. The principles of human rights guaranteed by 

the U. N. Charter and the Universal Declaration of Human Rights have 

been incorporated into these major conventions. The norms contained 

in the two International Covenants and other international human rights 

instruments have become transmuted into norms of customary interna

tional law binding even states that have not ratified them. In short, 

these conventions have now assumed the status of customary interna

tional law that is binding on all nation-states. The most explicit recog

nition by the United States that parts of the convention have been 

received into customary international law is found in the U. S. Memorial 

to the International Court of Justice in the Case Concerning United 

States Diplomatic and Consular Staff in Tehran. In this case, the 

U . S. Government invoked four articles of the political covenant, con

tending that Iran had violated the minimum international standard. 

Also, there are a good number of decisions by the International Court 

of Justice such as the Corfu Channel, Genocide Convention, Nottebohm, 

and North Sea Continental Shelf, which support the contention that the 

convention is part of customary international law. In sum, the con

temporary human rights aim is to raise the standard of protection for all 

human beings, national as well as aliens, and to give equal protection 

regardless of their status. Thus, the contemporary minimum 
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international standard is expanded beyond the traditional international 

standard in recognition of the fact that all human beings are entitled 

to the enjoyment of economic, political, social, and cultural rights with

out discrimination. 

Despite what might have appeared to be a drastic change in 

international standards during the 1945-1976 period, American standard 

practice through Supreme Court decisions has been notably slow and 

incremental, especially for the nine-year span from 1971-1980. 

Findings indicate that resident aliens in the United States gen

erally enjoy a treatment in employment that is not equal to that of 

American citizens. In other words, aliens are discriminated against 

because of their alienage. However, it should not be inferred that the 

U. S. pattern of discrimination in employment has been consistent and 

inflexible. In fact, there is a specific trend of flexibility in American 

practice at different times and at different levels. 

The general trends in U. S. Supreme Court decisions indicate a 

very slow and incremental progress toward nondiscrimination from 1886 

to 1971. Yet, data indicate that the 1886-1971 era represents a stable 

positive period and witnessed major changes in Supreme Court deci

sions, perhaps greater in magnitude and equality than at any other 

time. From 1973 to 1980 this positive trend has been slowed or 

eroded by decisions more adverse to alien interests. The retreat from 

the traditional liberal principle appears to be correlated directly with 

American immigration policy deterring massive entry of immigrants into 

the United States (see Figure A-I, Appendix A). These setbacks also 
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stem indirectly from dubious double standards--the rational basis test 

and the strict judicial scrutiny test--applied by the U. S. Supreme 

Court. The Court used these tests to determine if a classification of 

aliens by a state violates the equal protection clause of the Constitu

tion. 

Under the equal protection clause of the Fourteenth Amendment, 

the Supreme Court of the United States firmly established by 1971 a 

standard of strict judicial scrutiny for restrictive statutes, and it 

began to give genuine equal protection to the rights of resident aliens. 

However, since 1973 the Court has invoked the principle of 

political function for which the states need only show a reasonable rela

tionship between the classification and the state interest. This rational 

test, a deviation from the standard strict scrutiny judicial review, vir

tually left aliens without equal protection from the state. 

On the federal level, the treatment of aliens has been more 

politically influenced than on the state or private level with more inten

sity of discrimination. The study indicated that the Court has been 

reluctant to disturb executive decisions in excluding aliens from 

civil service, namely because they are of a political nature. 

On the private level, the 1973 Supreme Court, through its deci

sion in Espinoza, actually permitted employers to establish arbitrary 

barriers on the employment of aliens. 

In sum, there exists discrimination in the United States in 

treatment of aliens at different levels with different intensity and with 

certain periodicity. The findings suggest not so much that the Court's 
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decisions are patterned with consistent regularity, but that, with some 

level of discrimination almost always present, there is inconsistency and 

fluctuation in terms of the Court's restrictions on alien's right to work. 

In principle, the United States accepts the concept of nondiscrimination 

between aliens and citizens. In practice, however, it has not been 

able to live up to its commitment due to the need to protect its national 

interest. By contemporary international minimum standards, the U. S. 

constitutional guarantee of equal protection is still deficient in that 

Supreme Court interpretation of the U. S. Constitution does not clearly 

assure to aliens political and economic rights. In addition, it is impor

tant to note that the United States has not ratified major human rights 

conventions (see Table B-1, Appendix B). As findings reveal, devia

tion from the strict judicial scrutiny test since 1973 may place the 

American standard below the minimum international standard, confirming 

relevant hypotheses with some modifications. That is, out of two sets 

of hypotheses tested, the one on the existence of the minimum interna

tional standard has been confirmed; whereas, hypotheses in regard to 

American practice of requiring citizenship for employment, which 

deprives aliens of equal protection and thereby places the legal position 

of aliens below the minimum international standard, have been confirmd 

with modifications; U.S. practice, in general, appears to be compatible 

with the international standard from 1886 to 1971 but less so from 

1973 to 1980. 

A hallmark of U. S. policy at the United Nations has been to 

promote human rights. Indeed, no delegation at the United Nations 
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has been more vocal in the last few years than that of the United 

States in denouncing the violations of human rights. The United 

States has taken strong and positive positions on the strengthening 

of the existing U. N. mechanisms. Yet, it is precisely in the same 

mechanisms that the United States stands aloof since it has not ratified 

the international covenants which guarantee aliens the right to work 

and the right to equal protection. This demonstrates inconsistency 

and a double-standard position by the United States. Indeed, the 

double-standard charge against the United States takes on particular 

significance in the context of some of the legislation related to the 

U. S. policy which is said to be made in compliance with internationally 

recognized human rights. It can hardly enhance the integrity of U. S. 

posture when it incorporates the principles of human rights into its 

own legislative standards for application against others but is not pre-

pared to apply juridically these standards itself. As Louis Henkin 

correctly observed, it is particularly ironic that the United States has 

refused to ratify the international conventions. 

Years ago, William M. Gibson, the author of Aliens and the 

Law (1940) said that lIaliens in the United States are legally entitled to 

receive more liberal treatment than is required by international law. 114 

The apparent contradiction between the conclusions of this study and 

Gibson's findings may provide the stimulus for further research. To 

understand the sharp contrast between the U.S. standard and the 

4. William M. Gibson, Aliens and the Law: Some Legal Aspects 
of the National Treatment of Aliens in the United States (Chapel Hill: 
The University of North Carolina Press, 1940), p. xiii. 
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international standard. one should note the comparative study conducted 

by Helen Ginsburg. In her Full Employment and Public Policy: The 

United States and Sweden (1983). the author contended that IIforeign

ers were to have the same right to work as the rest of the population. 1I5 

According to the author. Sweden even broke with the old tradition that 

voting rights should be based on citizenship. Furthermore. since 1976. 

she maintained. aliens who have lived in Sweden for three years have 

been able to run for office in elections. 

The immigration laws of the United States must be revised if 

the United States is to be a truly pluralistic society in which all groups 

are treated equally under the law. In this respect. the Simpson-

Mazzoli legislation is timely. This is a critical time in the American 

nation's history of dealing with the issue of aliens. To address such 

concerns. the House bill included a provision establishing a II special 

counsel ll within a proposed U.S. Immigration Board to investigate 

charges of discrimination. The board would be authorized to penalize 

employers found guilty of discrimination in employment and to award 

remedies to affected workers. This may present as clear a vision 

regarding U. S. immigration law as one may likely see in the future. 

However. the Senate bill contained no such provision. Representative 

Hamilton Fish. Jr. argued that lIalienage is a temporary situation. It 

is not an immutable one. 11
6 According to Fish. alienage should not 

5. Helen Ginsburg. Full Employment and Public Policy: The 
United States and Sweden (Lexington: Lexington Books. 1983). pp. 
177-8. 

6. Nadine Chodas, IIImmigration Reform Snagged on Issues 
of Discrimination. II Congressional Quarterly 42 (1984): 2366. 
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receive special treatment in the law without proof that discrimination 

indeed exists in the United States. Hopefully the findings in this 

study may convince Congressmen and media commentators that discrim

ination exists in the United States. 

The evolution of an enduring world order capable of protectinb 

human rights, including employment, depends upon the extension of 

equal political and legal practices to all persons, citizens and aliens. 

To meet this goal, aliens' rights to employment must be defined within 

a broader context of social and political participation. Because the 

United States has highly valued human rights, a reasonable degree of 

humaneness and liberty toward aliens will make its policy consistent 

and compatible with national objectives. Aliens' rights should be viewed 

from the perspective of an interdependent world order in which national 

sovereignty and citizenship are becoming of less value and significance. 

Within the United States, such a process would mean that discrepancies 

between legal rules and political practices and between the fundamental 

values of the Constitution and the more universal aspirations of man

kind would be eliminated. Policies designed to show all groups in 

society the importance of aliens as human resources and the importance 

of the development of universal rules of law and practices will minimize 

social division and facilitate maximum participation in the society. Such 

an integration of resident aliens into U.S. society would serve to indi

cate to the world community the willingness of the United States to 

treat aliens as human beings by giving equal opportunity for employ

ment to earn a livelihood. This may be a step toward a more 
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transnational world order. Human beings can survive in peace and 

good will only by viewing the human races as one, and by looking at 

global problems in their totality. As the eminent political realist E. H. 

Carr (1939) articulated, self-interest is not served by opposing the 

general interests of humankind. There may be no longer a contradic

tion between patriotism and concern for the world in this interdepen

dent world community. 

Recommenda tions 

The task of legislating attitudes and ideals is difficult; how

ever, through enlightened leadership and education, changes take 

place. The following recommendations would seem to be in order: 

1. To set an example to the nations of the world as a constitu

tional democratic government, the United States should ratify 

the major Human Rights Conventions. 

2. Legal permanent resident aliens should have all the rights 

recognized by contemporary human rights law. 

3. Since citizenship requirements create de facto discrimination 

against legal permanent resident aliens, legislation should 

remove this requirement. 

4. Congress should rewrite Title VII of the Civil Rights Act of 

1964 (42 U.S.C., §2000e-2(a)(l» and 42 U.S.C., §1981 to 

make clear that it reaches all forms of discrimination, whether 

public or private, including that based on citizenship. 
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5. Congress should make a thorough evaluation of policies, regu

lations, legislation, practices, and of studies such as this one 

in the light of discrimination at the federal, state, and private 

levels before new legislation such as the Simpson-Mazzoli bill is 

formula ted. 

6. A new Immigration Reform bill like the Simpson-Mazzoli bill 

should include an antidiscrimination provision that would 

authorize the creation of an Office of Special Counsel to inves

tigate and prosecute employers found guilty of discrimination 

against lawful permanent resident aliens who are seeking 

employment. 

7. The U. S. Supreme Court should use a strict judicial scrutiny 

test to analyze the equal protection clause to determine whether 

classification based on alienage by any employer violates the 

equal protection or due process clauses of the Constitution. 

8. Classification of aliens by any government should not be based 

on color, race, or alienage, but on individual competency and 

qualifications for a job, because alienage has a limited rational 

relationship with professional competence. 
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TABLE A-I 

IMMIGRATION TO THE UNITED STATES, 1820-1981 

From 1820-1867, figures represent alien passengers arrived; 
from 1868-1891 and 1895-1897 immigrant aliens arrived; from 
1892-1894 and 1898-1981, immigrant aliens admitted. 

Number 
of 

Year Persons 

1820 8,385 

1821 9,127 
1822 6,911 
1823 6,354 
1824 7,912 
1825 10,199 
1826 10,837 
1827 18,875 
1828 27,382 
1829 22,250 
1830 23,322 

1821-1830 143,439 

1831 22,633 
1832 60,482 
1833 58,640 
1834 65,365 
1835 45,374 
1836 76,242 
1837 79,340 
1838 38,914 
1839 68,069 
1840 84,066 

1831-1840 599,125 

Year 

1841 
1842 
1843 
1844 
1845 
1846 
1847 
1848 
1849 
1850 

1841-1850 

1851 
1852 
1853 
1854 
1855 
1856 
1857 
1858 
1859 
1860 

1851-1860 

Number 
of 

Persons 

80,289 
104,565 

52,496 
78,615 

114,371 
154,416 
234,968 
226,527 
297,024 
369,980 

1,713,251 

379,466 
371,603 
368,645 
427,833 
200,877 
200,436 
251,306 
123,126 
121,282 
153,640 

2,598,214 
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Table A-I. --Continued. 

Number Number 
of of 

Year Persons Year Persons 

1861 91,918 1891 560,319 
1862 91,985 1892 579,663 
1863 176,282 1893 439,730 
1864 193,418 1894 285,631 
1865 248,120 1895 258,536 
1866 318,568 1896 343,267 
1867 315,722 1897 230,832 
1868 138,840 1898 229,299 
1869 352,768 1899 311,715 
1870 387,203 1900 448,572 

1861-1870 2,324,824 1891-1900 3,687,564 

1871 321,350 1901 487,918 
1872 404,806 1902 648,743 
1873 459,803 1903 857,046 
1874 313,339 1904 812,870 
1875 227,498 1905 1,026,488 
1876 169,986 1906 1,100,735 
1877 141,857 1907 1,285,349 
1878 138,469 1908 782,870 
1879 177,826 1909 751, 786 
1880 457,257 1910 1,041,570 

1871-1880 2,812,191 1901-1910 8,795,386 

1881 669,431 1911 878,857 
1882 788,992 1912 838,172 
1883 603,322 1913 1, 197,892 
1884 518,592 1914 1,218,480 
1885 395,346 1915 326,700 
1886 334,203 1916 298,826 
1887 490,109 1917 295,403 
1888 546,889 1918 110,618 
1889 444,427 1919 141,132 
1890 455,302 1920 430,001 

1881-1890 5,246,613 1911-1920 5,735,811 
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Table A -1. --Continued. 

Number Number 
of of 

Year Year Persons 

1921 805,228 1951 205,717 
1922 309,556 1952 265,520 
1923 522,919 1953 170,434 
1924 706,896 1954 208,177 
1925 294,314 1955 237,790 
1926 304,488 1956 321,625 
1927 335,175 1957 326,867 
1928 307,255 1958 253,265 
1929 279,678 1959 260,686 
1930 241,700 1960 265,398 

2,515,479 
1921-1930 4,107,209 1951-1960 2,515,479 

1931 97,139 1961 271,344 
1932 35,576 1962 283,763 
1933 23,576 1963 306,260 
1934 29,470 1964 292,248 
1935 34,956 1965 296,697 
1936 36,329 1966 323,040 
1937 50,244 1967 361, 972 
1938 67,895 1968 454,448 
1939 82,998 1968 358,579 
1940 70,756 1968 373,326 

528,431 
1931-1940 528,3431 1961-1970 3,321,677 

1941 51,776 1971 370,478 
1942 28,781 1972 384,685 
1943 23,725 1973 400,063 
1944 28,551 1974 394,861 
1945 38,119 1975 386,194 
1946 108,721 1976 398,613 
1947 147,292 1976 (TQ) 103,676 
1948 170,570 1977 462,315 
1949 188,317 1978 601,442 
1950 249,187 1979 460,348 

1980 530,639 
1941-1950 2,515,479 

1971-1980 4,493,314 
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Year 

1981 

1820-1981 

Number 
of 

Persons 

596,600 

50,252,552 

Year 

167 

Number 
of 

Persons 

From 1869-1976, the data are for fiscal years ended June 30. 
Prior to fiscal year 1869, the periods covered are as fol
lows: From 1820-1831 and 1843-1849, the years ended on 
September 30--1843 covers 9 months; from 1832-1842 and 1850-
1867, the years ended on December 31--1832 and 1850 cover 
15 months. For 1868, the period ended on June 30 and covers 
6 months. The transition quarter (TQ) for 1976 covers the 
3-month period, July-September 1976. Beginning October 1, 
1976, the fiscal years ended on September 30. 

Source: U.S. Department of Justice, Statistical Yearbook of the Immi
gration and Naturalization Service, 1981 (Washington, DC: 
U.S. Government Printing Office, 1981), p. 1. 



1976 1977 

Immigrants subject to 
numerical limitation 

1978 

Immediate relatives and others 
exempt from numerical limits 

Cuban/Haitian special entrants 

168 

1979 1980 1981 
Refugees entering in parole status 
(category does not include previously 
paroled refugees adjusting to immi
grant status each year) 
Refugees admitted under the 
Refugee Act of 1980 

*Inc1udes part of the 145,000 extra numerically limited visas issued as a result of 
the Silva v. Levi court decision. 

Sources: U.S. Immigration and Naturalization Annual Reports, 1976-78 and unpublished 
INS data, 1979; INS reports of aliens paroled and special entrants admitted, 
1976-80; State Department field visa issuance reports and projections based 
on previous totals in certain categories for 1980 and 1981. See also U.S. 
Congress, House and Senate, Committee on the Judiciary, U.S. Immigration 
Policy and the National Interest, 97th Cong., 1st Sess., 1981, p. 93. 

Figure A-I. U.S. Gross Immigration, 1976-1981 



APPENDIX B 

HUMAN RIGHTS INSTRUMENTS AND THEIR 
RA TIFICATION OF ACCESSION 

Source: U.N., Multilateral Treaties Deposited with the 
Secretary-General: Status as of 31 December 1982 
(New York: 1983), pp. 98-120; Jean-Bernard Marie, 
"International Instruments Relating to Human 
Rights: Classification and Chart Showing Ratifi
cations as of 1 January 1984), International Human 
Rights Instruments, vol. 4, no. 4 (1983): 503. 
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Table B-1. Ratification or accession of interna
tional covenant on economic, social, and cultural rights 
(80 states as of January 1, 1984) 

State 

Afghanistan · · · · · · · · 
Algeria · · · · · · · · Argentina · Australia · · · · · · · · · 
Austria · · · · · · · · · · Barbados · · · · · · · Belgium · · Bolivia · · · · · · · · · · Bulgaria · · · Byelorussian SSR · · · Canada · · · · · · · · · · Central African Republic. · Chile · · · · · · · China · · · · · Colombia · · · · · · · · · Congo · · · · · · · · · 
Costa Rica · · · · Cyprus · · · · · · Czechslovakia · · · · · Democratic Xampuchea · Democratic People's Republic 

Republic of Korea 
Denmark · · · · · · · · · · Dominican Republic · · · · Ecuador · · · · · · · · Egypt · · · · · · · · · · · El Salvador .. · · · Finland · · · · · · France · · · · · · · · Gabon · · · · · · · · · · · Gambia · · · · · · · · · · Gambia · · · · · · German Democratic Republic 
Germany, Federal Republ ic of 
Guinea · · · · · · Guyana · · · · · · · · Honduras · · · · · Hungary · · · · · · · · Iceland · · · · India · · · · · Iran (Islamic Republic of) · Iraq · · · · · · · · · · · 

· · 
· · 
· · 
· · 
· · 
· · 

· · 
· · 
· · · · 
· · 
· · 
· · 

· · 
· · 
· · 
· · 
· · 
· · 
· · 
· · 
· · 
· · 
· · 

· · 

Signature 

x 
x 
x 
x 

x 

x 
x 

x 

x 

x 
x 
x 
x 

x 

x 
x 

x 

x 
x 
x 
x 
x 
x 
x 

x 
x 

Ratification 
Accession 

x 
x 

x 
x 
x 
x 
x 
x 
x 
x 
x 
x 

x 
x 
x 
x 
x 

x 
x 
x 
x 
x 

x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
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State 

Ireland 
Israel . • • 
Italy . ••• 
Jamaica .•. 
Japan . • . • • . 
Jordan . . • • . 
Kenya . . . . 
Lebanon • • . 
Liberia .•• 
Libyan Arab Jamahiriya 
Luxembourg . . . 
Madagascar • • • 
Mali ..• • • • 
Ma 1 ta • • • • • • • . • • • 
Mauritius •.•. 
Mexico •• . . • . . 
Mongolia 
Morocco . . . . . 
Netherlands 
New Zealand . 
Nicaragua 
Norway . . • . • 
Panama . . • . . . . . . • • . 
Peru . . . . . . . . . 
Philippines ... 
Poland . . . . . . 
Portugal ... . 
Romania • . • . . • . . • . 
Rwanda . • . 
Saint Vincent and 

the Grenadines • • • 
Senegal . • . . . .. ... 
Solomon Islands . . . . . . 
Spain . . • . . . . 
Sri Lanka . . • . . . . . . 
Suriname . . • • . . • . . 
Sweden • . . • . . . • . . . . 
Syrian Arab Republ ic ••• 
Trinidad and Tobago • • . . . . 
Tunisia . . • . • • . • • . . . 
Ukrainian SSR • .. ... . 
Union of Soviet 

Socialist Republics •..•. 

Signature 

x 
x 
x 
x 
x 
x 

x 

x 
x 

x 

x 
x 
x 
x 

x 
x 
x 
x 
x 
x 
x 

x 

x 

x 

x 
x 

x 
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Ratification 
Accession 

x 
x 
x 
x 
x 
x 

x 

x 
x 

x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 

x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 

x 
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State 

United Kingdom · · · · · 
United Republic of Tanzania 
United States of America 
Uruguay . . · · · · · 
Venezuela . . · · · · Viet Nam . · · · Yugoslavia · · · · · Zaire . · · · 

· 
· · · 
· · · 
· · · 
· · · 
· 
· · · 

Signature 

x 

x 
x 
x 

x 
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Ratification 
Accession 

x 
x 

x 
x 
x 
x 
x 

Source: U.N., Multilateral Treaties Deposited with the 
Secretary-General: Status as of 31 December 1982, 
p. 111. 
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Table B-2. Ratification or accession of interna
tional covenant on civil and political rights (77 states 
as of January 1, 1984) 

State 

Afghanistan . • • • • . . • 
Algeria . ..•.••. 
Argentina . . . • . . • . . 
Australia . . ..•.. 
Austria . . . . . . . • • . 
Barbados .•• . . . . 
Belgium . . • . 
Bolivia . • . •. ... 
Bulgaria . • • . . • • . . 
Byelorussian SSR . . . . . 
Canada . . .. .• . . 
Central African Republic ... 
Chile • . • . • . . .. 
China . . • . . . . 
Colombia . • • . . . • . . 
Congo . . 
Costa Rica . . . 
Cyprus . . . . . . . 
Czechoslovakia . . . 
Democratic Kampuchea 
Democratic People's 

Republic of Korea 
Denmark . • . . . • . 
Dominican Republic 
Ecuador . • . . 
Egypt . . . . • . 
El Salvador ... 
Finland . •.. 
France . . • . . . . . . . 
Gabon . . . . . . . 
Gambia . • .. .• . 
German Democratic Republic. 
Germany, Federa 1 Republ ic of 
Guinea 
Guyana . . . . . . 
Honduras .• • . . • • • • . . 
Hungary . . • . 
Iceland . . • . . . . • . . 
India . . . .. . • . 
Iran (Islamic Republic of) ... 
I rag . . . . . . . . . . 

Ratification 
Signature Accession 

x 
x 
x 
x x 
x x 

x 
x x 

x 
x x 
x x 

x 
x 

x x 

x x 
x 

x x 
x x 
x x 
x 

x 
x x 

x 
x x 
x x 
x x 
x x 

x 
x 
x 

x x 
x x 
x x 
x x 
x 
x x 
x x 

x 
x x 
x x 
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State 

Ireland 
Israel .••.•.•.•. 
Italy . • •. .•. 
Jamaica ... • . . 
Japan . . • . . • . 
Jordan . . . . . . 
Kenya . . • . . . . • • • . 
Lebanon • . . . • . 
Liberia . . . . • • 
Libyan Arab Jamahiriya .... 
Luxembourg . . . . . . 
Mexico . • . . . .. .. . 
Madagascar • .• .. . 
Ma 1 i . . . . . . . . . 
Mauritius . . . . . . • . . . . 
Mexico . • . . . . 
Mongolia . . . . . . • 
Morocco .. ...•.. 
Netherlands . .• • . . . . 
New Zealand . . . . . . 
Nicaragua . .. ••.... 
Norway . . . . 
Panama . •. ... 
Peru . .. . . . . . . 
Philippines . • . . . . 
Poland . . . . . . 
Portugal ...... .. . 
Romania . . . .. ••.... 
Rwanda • • . . . .. ... 
Saint Vincent and 

the Grenadines 
Senegal • . . . . . . . . . . . 
Spain • . . 
Sri Lanka . . . . . . . . . . . 
Suriname 
Sweden 
Syrian Arab Republic 
Trinidad and Tobago 
Tunisia . • . . . . . . 
Ukrainian SSR . . • . 
Union of Soviet 

Socialist Republics 

Signature 

x 
x 
x 
x 
x 
x 

x 

x 

x 

x 
x 
x 
x 

x 
x 
x 
x 
x 
x 
x 

x 
x 

x 

x 
x 

x 

Ratification 
Accession 

x 
x 
x 
x 
x 
x 

x 

x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 

x 
x 
x 
x 

x 
x 
x 
x 
x 
x 
x 
x 
x 
x 

x 
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Table B-2.--Continued. 

State Signature 

United Kingdom . . • . • . x 
Uni ted Republ ic of Tanzania 
Uni ted States of America • . . . x 
Uruguay . • 
Venezuela . • . 
Viet Nam . • . 
Yugoslavia 
Zaire . . . 

x 
x 

x 
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Ratification 
Accession 

x 
x 

x 
x 
x 
x 
x 

Soruce: U.N., Multilateral Treaties Deposited with the 
Secretary-General: Status as of 31 December 1982, 
p. 120. 
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Table B-3. Ratification or accession of interna
tional convention on the elminination of all forms of 
racial discrimination (122 states as of January 1, 1984) 

State 

Afghanistan · · · · · Algeria · Argentina · · · · · Australia · · · · · · · Austria · · 
Bahamas · · · · · · · · Bangladesh · · · · · Barbados · · · · · Belgium · · · · · · · · Benin · · · · · Bhutan · · · · Bolivia · · · · Botswana · · · · · Brazil · · · · · Bulgaria · · · · Burundi · · · · · · Byelorussian SSR 
Cameron · · · · · · · · Canada · · · · · · Cape Verde · · · · Central African Republic 
Chad · · · · · · · Chile · · · · · · · China · · · Colombia · · · · · Costa Rica · · · · · · Cuba · · · · · · · Cyprus · · · Czechoslovakia · · · · Democratic Kampuchea · Democratic Yemen 
Denmark · · · · · · · · Dominican Republic · · Ecuador · · · · · Egypt · · · · · · · · · EI Salvador · · · Ethiopia · · · · · Fiji · · · · · · · Finland · · · · · · · · France · · · · · · Gabon · · · · · · · · · Gambia · · · · 

· · 
· · 

· · · 
· · · 
· · 
· · 

· · 
· · 
· · 
· · 
· · · 
· · 
· · 
· · 

· · 
· · 

· · 
· · 
· · 
· · 

· · 
· · 
· · 
· · 
· · · · 
· · 

· · 
· · 
· · 

· · 
· · 
· · 

· · 
· · · 

· · 
· · 
· · 
· · 
· · 
· · 

Signature 

· 
· x 

· x 

· x 
x 

· 
x 
x 

· x 
x 

x 

· x 
x 

· x 

x 

· x 

x 

x 
x 
x 

· x 
x 
x 

· x 

· 
· x 

· 

x 

x 

Ratification 
Accession 

x 
x 
x 
x 
x 
x 
x 
x 
x 

x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 

x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 



Table B-3.--Continued. 

State 

German Democratic Republic 
Germany, Federal Republ ic of 
Ghana . . . • • • . 
Greece • . . . . • . . • . 
Guatemala .••••.. 
Guinea . . • • . • . . 
Haiti . • . .••. 
Holy See . . • • . . . 
Kampuchea . . . . . . . • . 
Korea, Republ ic of.. ... 
Kuwai t . • . . . . • . . . 
Lao People's 

Democratic Republic • . • 
Lebanon . . . . . . • . . . 
Lesotho . . . . . • . . . . 
Liberia . . . . . . • 
Libyan Arab Jamahiriya 
Luxembourg . . • 
Madagascar . . . 
Ma 1 i . . . . . . . . . . . 
Malta ..•. 
Mauritania . .. • .. 
Mauritius ... 
Mexico . . . . . . . . . . 
Mongolia . • . 
Morocco . . • . 
Mozambique . .. ... 
Namibia (United Nations 

Council for Namibia) 
Nepal . . . . . . 
Netherlands . 
New Zealand . 
Nicaragua 
Niger . . . . . . 
Nigeria . 
Norway 
Pakistan 
Panama . . . 
Papua New Guinea 
Peru . . . . 
Philippines . . . . . 
Poland 
Portugal 
Qatar • . . . . • • . 
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Table B-3.--Continued. 

State 

Romania • • . 
Rwanda • . . 
Saint Vincent and 

the Grenadines . . • • • 
Senegal . . . . . . • . 
Seychelles •.•...•• 
Sierra Leone . . . 
Solomon Islands . . . . . . 
Somalia .• .. . . . . • . 
Spain • • . . . . • . . 
Sri Lanka ...•..••. 
Sudan .. ..••. 
Swaziland ..••. 
Sweden • . . . • • 
Syrian Arab Republic 
Tanzania . • • • . . • • . 
Togo . • • . . . • . . . . • . 
Tonga . • . . . • . . 
Trinidad and Tobago • 
Tunisia • . . • . 
Turkey . . . . . . • 
Uganda . . . . • • • 
Ukranian SSR 
Union of Soviet 

Socialist Republics . . • . . 
United Arab Emirates ...•. 
United Kingdom . . . . . . • . 
United Republic of Cameroon .. 
Uni ted Republ ic of Tanzania 
United States of America ... 
Upper Volta ..••. 
Uruguay . 
Venezuela . . . • • . .• . 
Viet Nam . • • • . . . . . 
Yemen Democratic Republic • . . 
Yugoslavia . . . . . 
Zaire . • • . 
Zambia . . . . • • . 
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Source: U.N., Multilateral Treaties Deposited with the 
Secretary-General: Status as of 31 December 1982, 
pp. 98-99. 
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