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ABSTRACT 

Currently, the argument that markets cannot provide public 

goods underlies the justification of political authority most widely 

accepted by political theorists. Yet, as theorists usually depict 

the problem, public goods could be voluntarily produced at levels of 

efficiency comparable to those attainable by coercion. Once we allow 

that the real problem is much more messy than its theoretical 

models led us to believe, we have to admit that coercion may be 

necessary after all. At the same time, we have to admit that the 

moral problem of justifying coercion is also more messy than we 

thought, and for precisely the same reason. 

I discuss contractual mechanisms for voluntary public goods 

provision, arguing that with such a mechanism, voluntary 

contribution levels might be much higher than conventional theories 

predict. My theory is borne out in laboratory experiments. 

Still, it remains an open question whether it would be worth 

the trouble to switch from the coercive methods presently employed 

to noncoercive (or less coercive) methods of public goods provision. 

A strictly efficient method is not among our options. We have to 

assess the efficiency of various methods in a relative sense. 

Should we find cases in which public goods cannot be provided 

by contract, or should we decide that in some cases we do not even 
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want to risk trying voluntary methods, we are forced to face the 

moral issue squarely. I offer a traditional analysis of justice, 

although I employ it in a somewhat unorthodox way in drawing 

conclusions about the moral status of private property in a well

ordered society. I then use this analysis to develop a foundation 

for property rights, exploring its implications for questions 

concerning what people are morally obliged to do, and what they can 

legitimately be forced to do, for the sake of public goods 

production. 



CHAPTER 1 

INTRODUCTION 

What would it take to justify political authority? This 

differs from the question of what would make us obliged to obey 

political authority. If I promise to help a little old lady across 

the street, then I have obliged myself to help her. If I don't 

promise, then have not obliged myself, but helping her might still 

be the right thing to do. Governments are like little old ladies in 

this respect. If I have not promised to obey a government, then I 

have not obliged myself to do so. Is it possible that I ~m obliged 

(by something) even though I have not obliged myself? Regarding 

political authority, I do not think the question requires an answer. 

In fact, to show that a particular government or form of government 

is justified, we do not have to show that citizens are obliged to 

obey it. Accordingly, nor do we have to show that citizens have 

consented to it. What we do have to show is that that government or 

form of government characteristically respects rights and generally 

does a good job. 

That leaves us with two questions: What counts as respecting 

rights, and what counts as doing a good job? Concerning the latter 

question, a society needs to have a set of rules whose scope is 

interpersonal conduct, whose purpose is to benefit citizens, above 

11 
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all by keeping the peace, and whose normative force is backed by the 

threat of punishment for transgression. If such a set of rules is 

well-conceived, and if an authority effectively administers that set 

of rules, then the authority is doing a good job. 

Effective administration of a well-conceived set of rules 

will do for citizens things they want done but cannot do for 

themselves. Foremost on the list of such things is the provision of 

public goods. Rolf Sartorius summarizes the now standard view that 

public goods problems justify political authority: 

[T]he strong guiding hand of government will typically be 
required to lead individuals to make decisions whose 
collective efforts will be mutually advantageous rather 
than mutually detrimental. The power to tax is, in this 
view, the power to compel individuals to contribute to 
the purchase of public goods that they would not be 
motivated to purchase for themselves. The power to make 
and enforce laws backed by coercive sanctions is, in this 
view, the power to provide individuals with reasons to 
act in ways that satisfy the general schema 'If everyone 
(or a sufficiently large number of people) acted that 
way, everyone would be better off.' (Sartorius, 1980, 
104-105) 

In the following pages, I discuss what public goods are, why 

exercising political authority mi~lt be a precondition for public 

goods production at adequate levels, and when so exercising 

political authority might be worth the price. 

In chapter 2, I formally characterize public goods and 

discuss the incentive properties that generate public goods 

problems. I begin by characterizing public goods production as 
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strategically equivalent to a Prisoner's Dilemma. I show that the 

Prisoner's Dilemma implicitly models, not (as some people think) the 

free rider problem, but rather a conjunction of free rider and 

assurance problems, .and that both problems must be solved before 

cooperation in a public goods context becomes a dominant strategy. 

Having characterized the incentive properties of the Prisoner's 

Dilemma as a conjunction of two motivational problems, I show that 

both problems and consequently the Prisoner's Dilemma are solvable. 

The assurance problem can be solved by a contractual money-back 

guarantee and the free rider problem can be solved by a contractual 

requirement of unanimous cooperation. 

Accordingly, if the Prisoner's Dilemma accurately represents 

the public goods problem, then coercion isn't needed to solve it, 

which means the problem fails to justify coercive political 

authority. If the Prisoner's Dilemma model is inaccurate, then 

coercion may be needed, but it becomes an open question exactly what 

coercion is needed for. Escaping the Prisoner's Dilemma presented 

itself as an end that could justify coercive means. But if escaping 

the Prisoner's Dilemma is not really what we are doing, we can't 

assume the practical end still packs the same normative punch. 

In fact, the Prisoner's Dilemma model is seriously defective. 

Addressing free rider problems by requiring unanimity would often be 

impractical. Why? Consider that some people would not participate 

simply because they don't value the project in question. (The 
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Prisoner's Dilemma model assumes such people away.) If we avoid 

requiring honest holdouts to contribute, free riders will seek and 

probably find ways to pass themselves off as honest holdouts, and 

the fundraising scheme may fall apart. The point of coercion is to 

force even honest holdouts to pay, and in that way assure that 

would-be free riders will not escape the fundraising scheme's 

contractual net. Thus, forcing honest holdouts to contribute is made 

necessary by the very factor that undermines the putative 

justification for coercion. The coercive provision of public goods 

doesn't treat each person as an end, not even in the quasi

paternalistic sense of doing for people something they want done 

but, because of collective incentive problems, they can't do for 

themselves. 

In chapter 3, I investigate what happens if we respond by 

leaving the free rider problem unsolved. Can our contractual 

solution to the assurance problem noncoercively generate adequate 

levels of public goods production even without a unanimity clause to 

solve the free rider problem? I employ laboratory economics 

experiments on human subjects to test their willingness to 

contribute to public goods projects when the assurance problem is 

eliminated. I also test the effect of solving the free rider problem 

in the laboratory setting. Finally, I report and discuss relevant 

data collected by other researchers. I conclude that solving the 
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assurance problem substantially increases (but would by no means 

optimize) individual willingness to contribute.to public goods 

production even though noncontribution remains a dominant strategy. 

In chapter 4. I discuss two ways to justify a given kind of 

political organization--by the process that generates it. or by the 

results its exercise has compared to the alternatives. I explore the 

possibility that coercive political authority is a pre-condition for 

effective contractual enforcement. If it is. then my contractual 

mechanism for public goods provision is not an alternative to 

coercion. but merely coercion in a different form. I respond that 

the contractual enforcement underlying my solution to the assurance 

problem can be created non coercively and that its application 

coerces only those who renege and only in ways to which they have 

given written consent. I also speculate that it is possible to 

noncoercively provide both national defense and a basic framework 

for law and order. and that an organization that could do this would 

have political authority. In particular. it would have the right to 

punish. Moreover. such an authority could conceivably arise by a 

noncoercive process as well. Thus. although I take any public goods 

argument to be obviously a justification in terms of results. my 

solution is in principle justifiable in process terms as well. 

I then return to chapter 2's conclusion that the public goods 

problem as a justification of coercive political authority requires 

a prior justification for engaging in actions that can be expected 
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to force some people, perhaps a minority, but not necessarily so, to 

pay the cost of other people's projects. In chapter 5, I argue that 

the moral basis.of property rights lies in the fact that they are 

preconditions for the successful pursuit of personal projects by 

individuals in general. This same fact forms the moral basis for 

overriding property rights to produce vital public goods when there 

is no other way to produce those goods at acceptable cost. 

I separate the issues of what we are obliged to do and what 

we can legitimately be forced to do by analyzing property rights as 

conjunctions of agent-centered prerogatives and agent-centered 

restrictions. I defend agent-centered principles by arguing that a 

moral action-guide incorporates them in response to the fundamental 

challenge for interpersonal morality, which is to tell us how to 

handle externalities. These include the positive externalities 

at stake when we decide whether to help produce public goods. I 

defend defeasible property rights against objections that there 

is no satisfactory theory of initial acquisition. I also 

consider and reject the claim that, in a well-ordered society, 

diminishing marginal utilities imply that we should prohibit the 

welfare-wasting distributional inequalities allowed by property 

rights. 



CHAPTER 2 

CONTRACTS AND PUBLIC GOODS 

What gives a government the right to coerce (Le., tax) its own 

citizens in order to raise funds for such goods as national defense? 

The usual answer is that providing national defense is very important 

and there seems to be no other way to raise the necessary funds except 

by coercion. But why can not funds for national defense be raised by 

voluntary means? Many economists and political philosophers answer 

that national defense is a publ.:ic good. (See Olson, 1965, generally 

and Rhoads, 1985, p.66) In this chapter, I shall explain what makes 

some goods public goods and why many people think the production of 

public goods requires, and perhaps even justifies, the use of force. 

I shall also explain why I find these reasons not entirely 

convincing. 

A public good is a good whose consumption is non-excludable 

(which means that if the good is available to one person, it will be 

available to all, including those who do not help to produce it) and 

nonrivalruus (which means that its use by one person does not 

interfere with its use by others). (Head, 1962, p.197-221) Many 

activities of existing states can be viewed as attempts to provide 

public goods. Consider national defense. A nation which defends 

itself from invasion will be defending those citizens who do not 

17 
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lift a finger to help as well as those citizens who do. So national 

defense is non-excludable. Further, one citizen enjoying the 

protection of a national defense system does not reduce the amount 

of protection enjoyed by other citizens. So the consumption of 

national defense is essentially nonrivalrous as well. The benefits 

of State attempts to protect the environment are also essentially 

nonexcludable and nonrivalrous. That is, my neighbors can enjoy the 

benefits of clean air whether or not they help to pay for it. And 

the benefits they enjoy do not reduce the benefits which I can 

extract from the same goods. Other goods which are arguably public 

to a large degree are police protection, road construction and 

maintenance, communicable disease research, and so on. (Mueller, 

1979, p.13 and Shand, 1984, p.99) 

The State can certainly produce public goods by force, but is 

there any reason why force is necessary? In fact, there are two. 

First, if the good is nonexcludable, then an individual may feel that 

enough other people will cooperate to produce the good without his 

help. Hence, he may decide not to contribute, since he can enjoy the 

good for free. This is called the free rider problem. A second reason 

not to contribute arises if he believes that the good will not be 

provided even if he does contribute. Unless he receives reasonable 

assurance that other people will contribute enough to ensure that his 

own contribution will not be wasted on a hopelessly underfunded cause, 
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he may decide to save my money. This is called the assurance problem. 

I propose to solve the assurance problem by means of a 

conditionally binding assurance contract (CBAC). Via this contract, 

would-be patrons pledge support to a public goods project. Each pledge 

becomes enforceable if and only if the total amount pledged to the 

project is sufficient to make the project viable. If this level of 

support is not secured within a specified time, then would-be patrons 

contribute nothing. Contributors are thus assured that their money 

will only be spent if the project promises a return sufficient to make 

their cnntributions worthwhile. 

I shall also consider the free rider problem. There are cases 

in which the free rider problem does not arise and other cases where 

using modified CBACs can reduce its severity. I will conclude by 

briefly evaluating the private sector as a vehicle for implementing 

the CBAC. 

The Prisoner's Dilemma 

Given that many public goods are highly desirable, the 

question arises: How are they to be produced? The cost of producing 

such goods relative to the benefits derived by anyone individual is 

often so high that people have neither the incentive nor the means to 

produce them individually. Thus, the production of public goods is 

often impossible without a cost-sharing arrangement. 

The predicament which people face when trying to produce public 
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goods by collective action is nicely modeled by a game called the .. ; . 
Prisoner's Dilemma. (Luce and Rafffa, 1957, p.94-102) In fact, 

Barry and Hardin go so far as to say that "the problem of 

collective action and the Prisoner's Dilemma are essentially the 

same ... We can thus take the Prisoner's Dilemma as representing 

the most intractable form of a situation in which the pursuit of 

individual self-interest leads to mutual frustration." (Barry and 

Hardin, 1982, p.109) The following situation illustrates the 

nature of the game. Suppose that you and a confederate are about 

to stand trial for a crime. You must decide whether to keep silent 

or to turn state's evidence against your partner. Your partner 

faces the same choice. You receive the following offer from the 

district attorney: if your partner keeps silent, then you will go 

free if you testify and you will receive a one year sentence if 

you keep silent: if your partner decides to testify against you, 

then you will get nine years if you testify and ten years if you 

keep silent. You must make your choice knowing that your partner 

has been offered the same deal. 

The information is clearest when put in the form of a matrix. 

Figure 1 shows how you will fare depending upon the strategies you and 

your partner select. The upper left quadrant, for instance, shows that 

if both you and your partner testify, then you will receive nine 

years. The lower left quadrant shows that if you keep silent and your 

partner testifies, then you will receive ten years. 
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Your partner 

Testify Keep Silent 

1 
Testify 9 10 

You --------------
1 

Keep Silent 10 11 

Figure 1. Prisoner's Dilemma Showing Your Payoffs Only 

Figure 2 is the same as figure 1 except that your partner's 

payoffs are also given for each possible combination of strategies. In 

figure 2, payoffs to your partner are shown in each quadrant's top 

right corner. (Your payoffs continue to be shown in the bottom left 

corners of each quadrant.) 

Testify 
You 

Keep Silent 

Figure 2. Prisoner's Dilemma 

Your partner 

Testify 

9 
91 

10 

01 
10 11 

Keep Silent 

10 

1 

Figure 2 shows that if you both testify, then you receive nine 

years, as already mentioned, and your partner also receives nine 

years. If, as in the upper right quadrant, you testify and your 

partner keeps silent, then you go free and your partner is sentenced 

to ten years. 
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Clearly, your dominant strategy is to testify. (A strategy is 

dominant when it is as good as or better than any alternative strategy 

no matter what anyone else does.) Whatever, your partner does, you are 

better off if you testify than if you keep silent. The same is true 

for your partner. If each of you act in your own best interest, then 

you will each play your dominant strategies: you will both testify. 

The situation poses a dilemma because, as figure 2 shows, if 

you both do what is best for yourselves and testify, you will get nine 

years each, while if you each keep silent, you will get only one year 

each. Individually, each of you has done as well as possible, for if 

you had played differently, given your partner's decision to testify, 

you would have gotten ten years instead of nine. Nevertheless, if the 

two of you had somehow been able to keep silent as a group, you would 

both have been much better off. 

The manner in which I have defined the free rider and assurance 

problems yields the interesting and important consequence that these 

two problems are complementary and essential components of the 

Prisoner's Dilemma. 1 In effect, they constitute the two "halves" of 

1 Amartya Sen defines the assurance problem differently. 
According to Sen's now standard definition, two donditions give rise 
to the problem. First, given the choice between mutual defection and 
mutual cooperation, each individual prefers the latter to the 
former. Second, in the special case where everyone else cooperates, 
the individual prefers to cooperate himself. Otherwise, he prefers 
to defect. 

I stray from this definition because I believe rational players 
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the Prisoner's Dilemma. That is, from the "You" point of view, the 

left side of the matrix represents your assurance problem. You are 

willing to keep silent so that (assuming your partner also keeps 

silent) you get one year instead of nine years. But without assurance 

that your partner will also keep silent, keeping silent may get you, 

not ~ year instead of nine, but ten years instead of nine. The gap 

between the payoffs of the upper left and lower left quadrants thus 

constitutes an assurance problem. The right side of the matrix, by 

contrast, represents your temptation to free ride. If your partner 

keeps silent, then you get only one year by returning the favor. But 

there is no need for you to return the favor. In fact, by testifying, 

you avoid prison entirely. Thus the gap between the payoffs of the 

upper right and lower right quadrants constitutes a free rider 

problem. 

would characteristically be more concerned about the amount of money 
contributed by other players, rather than the number of them 
contributing. My analysis can also be reconciled with standard 
assumptions about individual economic behavior. My interpretation, for 
instance, reveals the assurance problem to be an integral part of the 
Prisoner's Dilemma. My solution to the assurance problem does not, 
however, depend upon this change in emphasis. One could just as easily 
offer a contract asking for pledges which were only enforceable if all 
other individuals also made pledges. But as I said, I don't believe 
that this is really what people need to be assured of. A requirement 
of unanimity might, in some cases, be an effective response to the 
free rider problem, but that is another issue, to be discussed later. 
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Public Goods Problems As Prisoner's Dilemmas 

Producing public goods by collective action can take the form 

of a Prisoner's Dilemma. Suppose you are asked to contribute $100 

towards research aimed at developing a vaccine for the disease AIDS. 

The vaccine, once developed, will be made available to everyone. The 

same request is made of 999 of your neighbors. 

The return of your investment to you is the value you will 

receive from the few additional hours of research that your 

contribution makes possible. Suppose that this value to you is only 

one dollar. Your individually rational strategy then, is to refuse to 

contribute the $100. But if you do contribute, then not just you, but 

all your neighbors also receive a return from your investment. Suppose 

that they each receive an average of one dollar in value from your 

investment. Then your $100 contribution would produce a $1000 benefit 

for the group. Nevertheless, your dominant strategy is to withhold 

your contribution. This example illustrates the general truth that 

contributing a unit of public good generates benefits for the group 

which exceed the unit's cost, but the unit's cost exceeds the benefits 

for the individual who contributes the unit. Each individuals in the 

group is strictly better off withholding than contributing. Since the 

players of this "game" decide as individuals rather than as a group, 

individually rational strategies thwart collective efforts to produce 

public goods. This incentive structure is also the incentive structure 

of the Prisoner's Dilemma. 
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The general incentive structure of public goods production 

has a matrix form. Let the cost per unit of contribution be called 

c. Let the benefit to an individual of a unit's worth of 

contribution be called P (i.e., the return to each person per unit 

of investment). Let the benefit to each person of the total amount 

of public good produced by the group if everyone in it contributes C 

be called T (i.e., the return to each person from the group's total 

investment). In the vaccine example, C equals a hundred dollars. P, 

the return per investment of C, is an average of one dollar. The 

total return, then, equals the total number of units invested, 

multiplied by P. Since the size of the group is 1000, T equals 1000 

multiplied by the P of one. 

The vaccine example is presented in matrix form in figure 3a, 

below. Figure 3b shows the generalized incentive structure of public 

goods production. Hundreds of combinations of contributing and 

withholding are possible: figures 3a and 3b represent the two 

extremes. The left side shows an individual's situation if the rest of 

the group withholds. The right side shows an individual's situation if 

the rest of the group contributes. Because the incentives for the 

individual to play NO rather than YES remain operative between the two 

extremes, the discussion can be generalized.) 

Because the good is nonrivalrous, P is added to every player's 

return for each investment of C. Thus, if each player in the group 
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contributes (as in the lower right quadrant of figures 3a and 3b), 

each player's net gain will be the total return T, minus his own 

contribution of C, or in other words, T-C. 

If one player withholds, and the remaining players contribute 

(as in the upper right quadrant of figures 3a and 3b), then the 

cooperative return is lowered by P, i.e., from T to T-P, since 

one less player is investing C. Each player's net gain will 

then be (T-P)-C, except for the withholder, whose net gain will 

be T-P, since he saves C by not contributing to the project. 

The other 999 contribute? 

NO 
Individual contributes? 

o 

NO YES 

01 999-100 
I 999 

11 1,000-100 
YES 1-100 I 1,000-100 

Figure 3a. AIDS Research as a Prisoner's Dilemma 

The rest of the group contributes? 

NO 
Individual contributes? 

o 

NO YES 

01 (T-P)-C 
I T-P 

PI T-C 
YES P-C I T-C 

Figure 3b. Collective Action as a Prisoner's Dilemma 

Note that because P is an average, there could be individuals 
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for whom P exceeds C. Securing the cooperation of these individuals 

would not be a problem. There could also be individuals for whom P is 

so low that T, their total benefit. is insignificant, or even 

negative. These individuals would be at least as happy if the so

called good was not produced at all. The latter case is a problem to 

which I will return. For now, I will set aside these possibilities by 

assuming that for all individuals, T substantially exceeds C, and C 

exceeds P. The first assumption ensures that producing the good is 

important, and the second assumption ensures that the incentive to 

withhold will be real. Together, the assumptions that T exceeds C and 

that C exceeds P are necessary and sufficient to ensure that the 

generalized collective action problem depicted in figure 3b above is a 

Prisoner's Dilemma, exhibiting both the free rider and assurance 

problems. 

To maximize their personal gains, players must follow their 

dominant strategies. In the Prisoner's Dilemma, this leads to 

wholesale withholding, which has the paradoxically self-defeating 

effect of minimizing the benefits which players secure as a group. A 

player who sees this and unilaterally changes strategies, however, 

only makes things worse for himself. To avoid the result of mutual 

withholding, he is willing (if necessary) to give up his free ride and 

pay his share of the price of mutual contribution. What stops him is 

his lack of assurance that enough others will follow suit to make 

contribution worthwhile. 
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Assurance Problem and CBAC Solution 

A conditionally binding assurance contract (CBAC) is a 

contractual agreement to contribute to a public goods project. The 

distinguishing features of the contract are that it need not specify 

the identities of the other parties involved, nor the extent of the 

obligations undertaken by other individuals. It need only specify, for 

each particular party, what consideration is expected from the other 

parties involved ~ ~ group. 

The purpose of the contract is to give each party an assurance 

that his contribution will not be wasted on a public goods project 

which is financially undersupported. To provide such an assurance, the 

contract incorporates a feature similar to a "money-back guarantee:" 

the contract enforceable against a contractor if and only if the rest 

of the group agrees to contribute enough to ensure that the project's 

total funding is sufficient to produce a return T that exceeds the 

contractor's cost C. (I assume all contributors contribute the same 

amount C. Of course, there is no obstacle preventing fund-raisers 

from relaxing this assumption by asking, for instance, for 

contributions greater than or equal to C, if they judge that by 

doing so they could raise a larger amount.) Recall that each 

contractor enjoys T in its entirety due to the good's 

nonrivalrousness. If the rest of the group does not agree to 

contribute enough, then the individual contributes nothing. The 
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individual has both costs and returns of O. 

Returning to our vaccine example, AIDS research could be funded 

in the same way that research into muscular dystrophy or lung disease 

is currently funded. Alternatively, these fund-raising campaigns could 

incorporate the CBAC. Instead of simply announcing a target of a 

certain number of millions of dollars, as telethons or door to door 

campaigns usually do, these campaigns could announce a target and also 

g~arantee that pledges will not be collected, or checks will not be 

cashed, until and unless the total amount pledged reaches the 

announced target. Compare figure 3a to figure 4a, below. Figure 4a 

represents the incentive properties of the AIDS research fund-raising 

campaign which incorporates the CBAC guarantee, while figure 3a 

illustrates the incentive properties of the traditional donation 

process. 

Figure 4a shows that the CBAC solves the assurance problem. 

Even if an individual unilaterally adopts a cooperative strategy (the 

situation represented by the lower left quadrant of the matrix) he 

still does not lose money. The possibility of wholesale withholding by 

the rest of the group no longer implies a risk of suffering a net 

cost, and thus no longer creates an incentive to withhold. (One might 

wonder if the cost of enforcement would falsify this claim, but if the 

CBAC fails to secure to required amount of pledges, it is not 

enforceable. If it is not enforceable, it is not enforced. If it is 



not enforced, there are no enforcement costs.) 

The other 999 contribute? 

NO 
Individual contributes? 

YES 

o 

o 

NO YES 

01 999-100 
1 999 

01 1,000-100 
1 1,000-100 

Figure 4a. Assurance Problem -CBAC Solution 
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The general form of this solution to the assurance problem is 

given in figure 4b. 

The rest of the group contributes? 

NO 
Individual contributes? 

YES 

o 

o 

NO YES 

01 (T-P)-C 
1 T-P 

01 T-C 
T-C 

Figure 4b. Assurance Problem -General CBAC Solution 

Solving the assurance problem, as figures 4a and 4b show, does 

not by itself make contributing C a dominant strategy. The free rider 

problem remains. Nevertheless, the CBAC still is an effective method 

of providing public goods in several kinds of cases, which I will now 

discuss. Cases 1 and 2 are instances of collective action problems 

where free rider problems do not exist. Cases 3 and 4 are cases where 

the free rider problem exists but its effect can be blunted. In case 
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5, the effect of the free rider problem cannot be blunted, but the 

CBAC still has its advantages. 

Let me stress that my objective is to show that the CBAC can be 

used to provide levels of public goods deemed adequate by the people 

in question. In the vaccine example, a research team has decided that 

if one thousand people each contribute $100, then the team can proceed 

with its research. I am not concerning myself with whether $100,000 

would be the optimal level of funding for such a project, but only 

with whether the CBAC could be used to raise the $100,000. 

1. Cases One and Two -The Assurance Problem Alone 

CASE ONE: Assume in this case that, for each player, T exceeds 

C so that each person prefers mutual contribution to mutual 

withholding, and that each player must choose to either contribute C 

or withhold C. Second, suppose that in a group which is collectively 

capable of producing a certain public good, each player is willing to 

contribute C if he can be assured that other players will collectively 

contribute enough to generate a T which exceeds the cost of 

contributing C. 

This willingness to "play fair" may seem puzzling within the 

context of game theory. After all, in figure 4a and 4b, the upper 

right box still has a higher payoff than the lower right box. All 

other things being equal, each player is best off withholding. On the 

other hand, all other things are generally not equal. Figures 4a and 



32 

4b depict only the costs of producing and the benefits of consuming 

public goods. But consuming the final product is only one of the 

benefits which contributors might enjoy as a result of the good's 

production. When a player contributes C, the level of public good he 

consumes increases by the increment of the good which his contribution 

produces, that is, P. Yet, he may also gain personal satisfaction from 

being part of the solution to a community problem. He may benefit 

through the good will and gratitude of his neighbors (or customers). A 

player who withholds saves C, but the effect upon his conscience or 

his reputation may be more important. Further, people typically are 

willing to pay a certain amount for. the sake of conferring benefits 

upon family, friends, or fellow citizens, which they can do by 

purchasing nonrivalrous goods. (See also Brubaker, 1975, p.154) 

When such factors outweigh the difference between C and P, if 

total contributions are sufficient to produce the good, then all 

things considered, the lower right box will be preferred to the upper 

right box. Thus withholding will no longer be a dominant strategy. 

Figure 5 reflects this situation. An t'FB" (for fringe benefit) factor 

is added to the payoffs for successful contribution to reflect the 

considerations just discussed. 



The rest of the gruup cuntr-ibutes? 

NO 
Individual contributes? 

o 

NO YES 

01 FB+(T-P)-C 
I T-P 

PI FB+T-C 
YES P-C I FB+T-C 

Figure 5. Case 1 Assurance Problem 

33 

Where does the CBAC fit in? Notice that, although withholping 

is not a dominant strategy in figure 5, neither is contribution. The 

assurance problem remains, making the upper left quadrant preferable 

to the lower left quadrant for the individual. In this case, mutual 

withholding and mutual contribution are both Nash equilibria, (Luce 

and Raiffa, 1957, p.106-109) 6which means that each player has an 

incentive not to unilaterally change his strategy. Mutual withholding 

is a Nash equilibrium because the payoffs are such that if everyone 

else withholds, then the individual is best off withholding. Mutual 

contribution is also a Nash equilibrium because if everyone else 

contributes, then the individual is best off contributing because of 

the fringe benefits involved. Unlike an equilibrium that results when 

dominant strategies exist, a player in a Nash equilibrium might have 

an incentive to change his strategy if others change theirs. Thus, a 

player's best strategy in a Nash equilibrium partly depends upon what 

others do. Since each member of the rest of the group individually 

faces the same situation, each player has an incentive not to change 
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his strategy unilaterally. Without the CBAC, therefore, mutual 

withholding would be a stable outcome (as would mutual contribution) 

even though withholding is not a dominant strategy. 

Now suppose that we introduce the CBAC, thus modifying the 

outcome in the lower left quadrant. The result is depicted in figure 

6. With the CBAC, the incentive not to change a withholding strategy 

unilaterally no longer exists. Contribution has become a dominant 

strategy. 

The rest of the group contributes? 

NO 
Individual contributes? 

YES 

o 

o 

NO YES 

01 FB+(T-P)-C 
I T-P 

01 FB+T-C 
1 FB+T-C 

Figure 6. Case 1 Assurance Problem-CBAC Solution 

CASE TWO: In the previous case, we assumed that fringe benefits 

have substantial motivating power. But this assumption would not 

always be warranted. If we suppose that FB in the vaccine example 

averages no more than $20, for instance, then FB would seldom or never 

be large enough to bridge the gap between a fixed C of $100 and an 

average P of $1. 

Accordingly, we henceforth examine only those cases in which we 

can assume that there are no decisively large fringe benefits. We 
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continue to assume that all players prefer mutual contribution to 

mutual withholding and that each player must choose to either withhold 

C or contribute C. We now also assume that players care only about the 

operative payoffs of the matrix. Thus, if the upper right box has a 

higher payoff than the lower right box, then withholding will be a 

dominant strategy even if the assurance problem has been solved. 

On the other hand, for some collective goods, the lower right 

box pays more than the upper right box. Why? Because a number of 

collective goods are not public goods in the technical sense. They 

can be provided by methods permitting the exclusion of free riders. 

(Goldin, 1977, p.53-71) Examples of such goods include freeways, 

bridges, parks, garbage collection, and public utilities, among 

others. The AIDS vaccine in our example is only a public good because 

the providers elect to provide the vaccine to people without regard to 

whether those people have helped to produce it. Although there may 

well be good reason to distribute the vaccine this way, consider how 

this method's incentive properties compare to those of a more 

exclusive method. 

Figure 3a depicts the incentives when the vaccine will be made 

available to everyone. Comparing this to figure 7, below, shows how 

the payoff of the upper right quadrant changes if the vaccine will 

only be made available to those who help to finance its production. As 

we can see, exclusion can be used to reduce the payoff to the 

individual of the upper right box to zero, or near zero. Exclusion 
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needn't literally reduce withholders' payoffs to zero in order to be 

effective. Given a solution to the assurance problem, a method of 

exclusion need only reduce the payoff for free riding by more than C-P 

in order to make contributing C a dominant strategy. In the vaccine 

example, although free riders would not receive the vaccine, their own 

risk of contracting the disease would be reduced somewhat if the 

people around them were immunized. So their benefits would be greater 

than zero. Even so, the net benefit of getting immunized might 

generally swamp the benefit of free riding. When this is achieved, as 

in figure 7, mutual withholding and mutual contribution are Nash 

equilibria, as they were in figure 5. 

The other 999 contribute? 

NO 
Individual contributes? 

o 

~O YES 

01 999-100 
1 0 

01 1,000-100 
YES 1-100 1 1,000-100 

Figure 7. AIDS Research as a Good Allowing Exclusion 

Contrast this to figure 8, where the CBAC is used. Again, 

introducing the CBAC changes the payoff of the lower left box thereby 

making contribution a dominant strategy. The net cost to the 

individual of unilateral contribution has dropped to 0 in figure 8 

from P-C (or 1-100 in the vaccine example). By solving the assurance 
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problem, the CBAC eliminates the incentive not to contribute to the 

production of excludable goods, and hence makes contributing C a 

dominant strategy. 

The rest of the group contributes? 

NO YES 

01 (T-P)-C 
NO o 1 0 

Individual contributes? 
01 T-C 

YES o 1 T-C 

Figure 8. CBAC Solution for Excludable Goods 

2. Cases Three and Four -Assurance and Free Rider Problems 

CASE THREE: One may concede that the CBAC is sufficient (and 

consequently that coercion is not necessary) to correct the assurance 

problem with goods allowing exclusion. One may also maintain, however, 

that coercion is needed to produce nonexcludable collective goods, 

i.e., public goods in the technical sense, due to the free rider 

problem. To address this point, I will henceforth focus on 

nonexclusive collective goods. 

In case three, we continue to assume that each player prefers 

mutual contribution to mutual withholding, and that each player must 

choose to either contribute C or withhold C. (We continue to assume 

that P is less than C, of course.) These assumptions define the 

Prisoner's Dilemma, where withholding is a strictly dominant strategy. 



The rest of the group contributes? 

NO 
Individual contributes? 

o 

NO YES 

01 (T-P)-C 
I T-P 

PI T-C 
YES P-C I T-C 

Figure 9. Collective Action Revisited 
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Figure 9 is a reproduction of figure 3b. Introducing the CBAC 

would change the payoffs of the lower left box to zero for each player 

(as in figure 4b). But this will not discourage free riding. 

On the other hand, a modified CBAC requiring strictly unanimous 

contribution from all players to be enforceable against any of them 

would certainly discourage free riding. If unanimous consent is 

required to make the contract enforceable, then a single withholder 

invalidates the contract. For each player, the cooperative outcome is 

impossible without his contribution. Thus, the payoff of the upper 

right box, where the rest of the group contributes C but the 

individual withholds, drops to zero. Hence, the lower left and upper 

right quadrants of the Prisoner's Dilemma matrix effectively collapse 

into routes to the outcome of the upper left quadrant. In effect, 

mutual contribution and mutual withholding are the only possible 

outcomes. Since each player in this case prefers the lower right 

quadrant, which pays T-C, to the other three quadrants, which pay 0, 
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each player will agree to a CBAC which requires each player to 

contribute C. Therefore, by making the upper right and lower left 

quadrants of the Prisoner's Dilemma effectively inaccessible, a CBAC 

that requires unanimity makes contribution a dominant strategy in the 

Prisoner's Dilemma. This solution is shown for the vaccine case in 

figure lOa, and for the general case in figure lOb. (Compare lOa to 3a 

or lOb to 3b.) 

The other 999 contribute? 

NO 
Individual contributes? 

YES 

o 

o 

NO YES 

01 o 
1 0 

01 1000-100 
1 1000-100 

Figure lOa. CBAC Solution (Requiring Unanimity) 

The rest of the group contributes? 

NO YES 

01 o 
NO o 1 0 

Individual contributes? ---------------
01 T-C 

YES o 1 T-C 

Figure lOb. CBAC General Solution (Requiring Unanimity) 

The CBAC solves the assurance problem. In case three, we have 

also solved the free rider problem by building into the CBAC a clause 

requiring unanimous participation. We have therefore solved the 
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Prisoner's Dilemma. The assumption that everyone prefers T-C to 0 

(together with the assumption that everyor.e prefers 0 to P-C, of 

course) defines the Prisoner's Dilemma. At the same time, this 

assumption is what gives the unanimity requirement its bite. Given 

this assumption, a CBAC requiring unanimity makes contribution a 

dominant strategy for everyone. 

CASE FOUR: Under the assumption that the Prisoner's Dilemma 

accurately models public goods problems, requiring unanimity is 

feasible way of noncoercively raising revenues for public goods 

projects. One might well feel, however, that to require unanimity 

highly unrealistic. In fact, it is unrealistic, and it is important to 

understand why. The actual int~nsities of different people's desires 

for particular public goods vary widely. For any particular public 

good, there will be some people for whom that good is not a good at 

allor, at least, has a T too small to rationalize contributing C. 

Thus, for any particular public good project, those for whom the good 

is of little or no value would thwart efforts to raise revenue by 

using a CBAC requiring unanimity. Such people would withhold, not 

because of free rider or assurance problems (The CBAC requiring 

unanimity has solved those.), but simply because they prefer mutual 

withholding to mutual contribution. Of course, if such people could be 

recognized and excluded in advance from the group of which unanimity 

is required, then the situation would be like that in case three. But 

for some goods, there may be no way for CBAC organizers to recognize 
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such people. Hence, excluding them in advance will not be feasible. 

To study this problem, case four drops the assumption that 

everyone prefers mutual contribution to mutual withholding for any 

particular public good. We replace it with the weaker and more 

realistic assumption that, although there is generally no consensus 

about the desirability of any particular public good, there is a 

consensus that public goods in general are desirable. That is, 

although some players are indifferent to, or even hurt by, the 

production of any particular public "good", public goods production in 

general is of considerable net benefit to everyone. 

In such a case, one might try to justify coercion by claiming 

that each person is ultimately coerced for his own benefit, because 

everyone wants ~ public goods. Although some people might be forced 

to contribute to projects which do not benefit them, everyone will 

ultimately gain because of the range of public goods produced. 

A CBAC requiring unanimous contribution to produce particular 

goods clearly could not be relied upon in this case. Nevertheless, a 

version of the CBAC can address the problem. CBAC organizers would 

first identify a set of collective goods such that each person could 

contribute C and still gain from the the provision of that set of 

goods. (In case four, such a set exists by assumption.) These goods 

could then be rolled together into a package deal, which might include 

funding, for example, for national defense, a national park service, 
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an environmental protection agency. universal free education. 

communicable disease research. and so on. There may be people in the 

group who are indifferent to a park service. or who would prefer that 

little be spent on national defense. But since each player. by 

assumption. is better off if the entire range of public goods is 

provided than if none are provided. a CBAC requiring unanimity still 

makes contribution a dominant strategy. Hence. even in case four. 

coercion is not necessary. The "package deal" CBAC is sufficient to 

induce the needed contributions. 

In this case. efficiency would be increased by distributing the 

funds raised by the CBAC in accordance with relative group demand for 

each good within the package. This could be done by giving each 

contributor the liberty to distribute at least part of his total 

contribution as he wishes amongst the separate projects comprising the 

package. Each contributor would then have the additional assurance 

that his money would only be spent upon those projects which he found 

most worthwhile. 

3. Case Five: Unavoidable Free Rider Problems 

The CBAC solutions to the free rider problem in cases three 

and four rely upon the feasibility of requiring unanimous 

contribution as a means of creating dominant strategies. In case 

three. and even case four. this reliance is appropriate. On the 

other hand, suppose there are some people who would not contribute 
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to even the most favorable package of public goods. Such people 

prefer mutual withholding to mutual contribution, both with respect 

to particular public goods and also with respect to any feasible 

package of public goods. In case five, we assume that such people 

exist and cannot be reliably identified. Hence, we cannot exclude 

them from the group of which unanimity was required. That is, 

unanimity cannot be required on an individual basis. It might, 

however, still be possible to gain unanimous support for a CBAC 

from neighborhoods rather than individuals, and then leave the 

neighborhoods to solve their internal collective action problem. 

Organizations which offer matching funds to other organizations 

engaged in fund-raising drives seem to operate on roughly this 

principle. But this possibility can only be mentioned here. 

Figure 11 depi~ts the payoffs for an individual when a CBAC 

requires unanimity. (The payoffs for the rest of the group are not 

shown.) In situation X, the CBAC will fail regardless of the 

individual's strategy. (Le., someone else will withhold.) In 

situation Y, the individual's contribution is just sufficient for the 

CBAC's success (Le., the rest of the group are all going to 

contribute). If these are the only two possible situations, then 

contributing C is obviously a dominant strategy for those who value T 

in excess of C. 
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x Y 
I 

NO 0 I 0 
Individual contributes? -----------------

I 
YES 0 I T-C 

Figure 11. Individual Payoffs with CBAC Requiring Unanimity 

To make the discussion somewhat more concrete, let us suppose 

that the case at hand involves a CBAC telethon to raise money for AIDS 

research. If we drop the unanimity requirement altogether, as we must 

do in case five, then the CBAC requires no particular percentage of 

people to participate, but only that the total amount pledged reaches 

a certain target. Thus, the CBAC can succeed even if some players do 

prefer mutual withholding to mutual cooperation. Dropping the 

unanimity requirement, however, makes possible a third situation, 

where the CBAC will succeed regardless of whether the individual makes 

a pledge. (although the project's output will be less by P than it 

would have been had the individual contributed). This is depicted as 

situation Z in figure 12. 

x Y z 
I 

NO 0 0 I T-P 
Individual contributes? -----------------------

I 
YES 0 T-C I T-C 

Figure 12. Individual Payoffs with CBAC (Unanimity Not Required) 

In situation X, as before, the contract will not secure enough 
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funds to be valid even if the individual does pledge C. In situation 

Y, as before, the individual's pledge is just sufficient to make the 

contract succeed. Since unanimity is not required, however, it need 

not be true that in situation Y, the individual's pledge is necessary. 

It is only necessary that some as yet uncommitted individual pledge to 

contribute. In situation Z, a sufficient contribution has already been 

made. In situation Z, there would generally be contributions in excess 

of what was required by the CBAC. This excess could be returned either 

as a rebate, or as a lottery prize perhaps, or as increased production 

levels. (Of course, production levels in excess of that promised by 

the contract would imply that T in case Z would be larger than T in 

case Y.) 

Although situation X is the worst possible outcome for those 

who value T in excess of C (Recall that, by hypothesis, in case five 

this is not true of everyone.), many may "hold out" in the hope of 

finding themselves in situation Z, where they may enjoy a free ride. 

Cooperation will not be a dominant strategy as long as players can 

hope to receive T without contributing C. On the other hand, note that 

withholding isn't a dominant strategy either. Because of the CBAC, as 

we can see in figure 12, withholding does not become a dominant 

strategy even when the unanimity requirement cannot be used to 

eliminate situation Z. In figure 12, there is no dominant strategy. 

The lower middle box, however, where the individual commits himself 

and thereby ensures the contract's success, depicts a Nash equilibrium 
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because contributors in that situation would have an incentive not to 

change their strategy unilaterally. 

Would mutual withholding also be a Nash equilibrium? Not in the 

strong sense that players would have an incentive not to change their 

strategy unilaterally. On the contrary, unilaterally changing to a YES 

strategy would be costless. Mutual withholding, however, is a Nash 

equilibrium in the much weaker sense that the individual does no worse 

by withholding than he does by unilaterally contributing. But since, 

given the CBAC guarantee, he does no better either, this is an 

equilibrium in a very weak sense indeed. In fact, by this standard, 

unilateral contribution is also a Nash equilibrium. And there is no 

reason to think that either of these equilibria are at all stable. 

Hence, whether a situation of mutual withholding ultimately collapses 

(as players unilaterally decide that they might as well cooperate) 

will depend upon factors not captured by the matrix. 

What might these factors be? On the one hand, if a player 

believes himself to be fn situation y, he has positive incentives to 

contribute. Contribution is a Nash equilibrium strategy in the strong 

sense in situation Y; that is, those who have already made pledges no 

longer have the option of changing their strategy, and if those who 

have not made pledges continue to hold out, then the individual is 

best off pledging to contribute C. On the other hand, suppose that a 

player believes that, as the deadline approaches, so many other people 
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will jump on the bandwagon that his chances of being able to free ride 

are very good. If the required level is reached before the deadline, 

then those who have not yet contributed will make their decision 

knowing that they are in situation Z and that their contribution is 

not necessary. In this case, the CBAC has succeeded and the (AIDS 

research) public goods problem has been solved without their help. If 

the required level is not reached before the deadline, then as the 

deadline approaches, each uncommitted player's evaluation of his 

chances of having a free ride must become more pessimistic as he waits 

for a surge of pledges that fails to materialize. At the final moment, 

the uncommitted player must balance his dwindling chances of ending up 

in case Z against his dwindling chances of ending up in case Y. 

However this balancing is resolved, its result may be less 

important than the incentives stemming from the increasing chance that 

the uncommitted player will end up in case X. Suppose that as the 

deadline approaches, a player comes to believe, with increasing 

justification, that he is in situation X. If so, then the player has 

positive reasons to switch unilaterally to a YES strategy. First, the 

matrix makes it appear as if the individual has nothing to lose by 

holding out in situation X, but this is not true. Holdout behavior 

(Le., failing to switch from NO to YES) is costly. With the CBAC, 

if those who have yet to make a pledge hold out too long, the 

conditionally binding commitments already obtained from other players 

will be forfeited, because such commitments are subject to the 

, 
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CBAC's deadline. These previously-made commitments are valuable, and 

withholders will lose them if the situation does not change. 

Unfortunately, if a player is in situation X, then by assumption he 

cannot by himself make the difference between failure and success of 

the contract. He could only do this if he were in situation Y. 

Nevertheless, although the individual cannot himself make the 

crucial pledge, his pledge might put as yet uncommitted players in 

situation Y. If a player makes a pledge, the worst that can happen 

is that it will not be collected. There is reason not to contribute, 

and yet, at the same time, when all things are considered, at least 

he can't lose by contributing. Whether this is enough to induce 

enough people to pass up the chance of getting a free ride is an 

empirical matter, to be explored in chapter 3. 

CBACs in the Private Sector 

The CBAC will only work!if valid contracts CAn be enforced. 

This might cause concern, particularly if it is the state that must 

enforce contracts. If the state must use coercion to raise funding for 

contractual enforcement and must also use coercion or the threat of 

coercion as the instrument of contractual enforcement, then doesn't 

this imply that CBACs are merely coercion in a different form rather 

than a genuine alternative to coercion? 

I would answer no. First, coercion is not necessary to finance 

contractual enforcement because contractual enforcement is not a 
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public good. It is not nonrivalrous, since it cannot be costlessly 

provided to additional consumers. Nor is it non-excludable, since it 

can be sold by competitive firms to those parties who stood to gain 

enough from entering into binding agreements that they could afford 

their share of the price of enforcement, as stipulated among the other 

conditions of the contract. So contractual enforcement can be provided 

noncoercively by the private sector. Second, the legitimacy of using 

force as the instrument of contractual enforcement derives from the 

consent of the involved parties. An agency which enforces compliance 

by the principals is only doing what the principals have hired it to 

do. 

Private sector provision of contractual enforcement, it should 

be noted, is more than just a hypothetical case. In fact, it has a 

long history. The Law Merchant, for example, arose spontaneously in 

medieval Europe in response to the needs of international merchants 

for a body of law which transcended political boundaries. (See 

generally Trakman, 1983) Nor is the provision of contract arbitration 

by the private sector unknown today. (See Koenig, 1984) Hence we have 

ample reason to think that legitimate mechanisms for contractual 

enforcement would emerge (and have emerged) via market forces alone. 

So the market will not fail to provide contractual enforcement, 

but we could take the question a step further and ask if the market 

itself can arise without coerqion. This is an important question, and 
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I will return to it in Chapter 4. Given a scenario in which the 

private sector draws upon the resources of contractual methods in an 

attempt to market public goods, competition among CBAC entrepreneurs 

could create a problem, since the competition might make it more 

difficult for any particular project to secure the needed funding. To 

offset this, a pooling arrangement could be allowed if subscribers 

agreed that their commitments could be sold to alternative providers. 

It would be in the interest of all parties (or, at least, all parties 

desiring the public good's production) to permit the buy-out of 

contracts by competing CBAC entrepreneurs. In this way we would avoid 

the wasted duplication of services and also avoid the canceling out 

of competing interests. If economies of scale supported natural 

monopolies, then natural monopolies would emerge. If not, they would 

not emerge. It is important to note that natural monopolies emerging 

by CBAC would be emerging under contract. Consumers would be 'pre

protected' from monopolistic pricing. 

Using universally desired goods as the main attractions of 

package deal CBACs might not work when competing entrepreneurs were 

able able to offer a more attractive product by dispensing with the 

rest of the package and just offering the universally desired good. 

This would be the case when the universally desired good is the only 

part of the package in which people are strongly interested. However, 

if there is no strong interest in the remainder of the package, then 

it isn't important that the remainder be provided anyway. Thus, 
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another apparent disadvantage for provision of public goods by CBAC 

through private rather than government channels turns out to be a 

particularly interesting advantage instead. That is, if there was any 

advantage to be gained by offering public goods in packages, which 

there might be if prospective customers were solicited as communities, 

say, rather than as individuals, then competition would ensure that 

entrepreneurs whose packages featured undesired goods would, all other 

things being equal, lose out to entrepreneurs who deleted the 

undesired goods from their proposal. 

Conclusion 

Voluntary methods of producing public goods are subject to free 

rider and assurance problems. The CBAC solves the assurance problem. 

Thus, for collective goods which were to be provided by means which 

exclude free riders, contribution becomes a dominant strategy for 

those who valued T-C in excess of O. Once the assurance problem is 

solved, contribution also becomes a dominant strategy when fringe 

benefits associated with the good's provision are decisively large. In 

these cases, the assurance problem is solved and the free rider 

problem does not arise. Where everyone prefers mutual contribution to 

mutual withholding, as they do by hypothesis in public goods problems 

which can be modeled as Prisoner's Dilemmas, then a CBAC requiring 

unanimity can solve both free rider and assurance problems, provided 

only that an effective contractual enforcement mechanism is in place. 
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(Chapter 4 will examine whether such a mechanism can be put in place 

noncoercively.) Particular public goods projects, however, might fail 

to satisfy the assumption that mutual contribution worked to 

everyone's benefit. If so, a modified CBAC could still be make 

contribution a dominant strategy if such projects could be rolled into 

a package with broad enough appeal to satisfy the weaker assumption 

that mutual contribution towards producing the package as a whole was 

to everyone's benefit. 

It is only in situations where some people (who cannot be 

identified in advance) have no strong desire for public goods even in 

general that the CBAC must leave the free rider problem unresolved. 

While the CBAC might succeed, leaving the free rider problem 

unresolved means that there could also be some public goods projects 

which would not receive adequate funding even if the CBAC was used. I 

explore this possibility in Chapter 3. On the other hand, it might be 

that other mechanism could produce adequate levels of some of the most 

vital public goods (e.g. national defense) even if the CBAC could not. 

I explore this possibility in chapter 4. If suitable voluntary 

mechanisms, such as the CBAC, were tried without success, then this 

would establish a reasonable presumption that coercion was necessary 

to provide the particular public good in question. 

The next step would be to determine if the apparently necessary 

coercive mechanisms could be justified under the same circumstances. 
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To do this, we would need to show the following. First, coercion would 

have to produce better results than noncoercive alternatives such as 

the CBAC. Second, by hypothesis, in the situation at hand there are 

unidentifiable people whose interests are not well served by being 

forced to help provide the public good in question. (That is why we 

cannot require unanimity.) To suppose that such force is justified in 

this situation requires a highly controversial moral premise. In such 

a situation, the coercive provision of public goods does not treat 

each person as an end in himself even in the paternalistic sense of 

doing for people what, because of incentive problems, they cannot do 

for themselves. 

Any bite that the public goods problem has as a justification 

of coercive political authority depends upon whether there is a prior 

justification for engaging in actions that can be expected to force 

some people, perhaps a minority, but not necessarily so, to pay the 

cost of other people's projects. Without this prior justification, the 

public goods argument begs the most important question: Coercion may 

be necessary to force some people to pay for other people's projects, 

but what makes this goal permissible in the first place? Merely 

pointing out that coercing these people is the most efficient way for 

others to get what they want does not even begin to discharge the 

burden of proof. I will have more to say in chapter 5 about what would 

discharge this burden. 



CHAPTER 3 

THE ASSURANCE PROBLEM IN A LABORATORY MARKET 

As discussed in chapter 1, the problem of producing public 

goods by collective action takes the form of a Prisoner's Dilemma when 

the marginal rate of return per unit of contribution is less than one 

unit to the contributor, but more than one unit to the group. Although 

the group is strictly better off if a given unit is contributed rather 

than withheld, the individuals in the group are strictly better off if 

they withhold their own contributions. Since the members of the group 

decide as individuals rather than as a group, the assumption that 

individuals act so as to maximize personal wealth implies that 

individuals in a Prisoner's Dilemma situation will contribute exactly 

nothing. 

I have defended the conditionally binding assurance contract on 

theoretical grounds as a device for eliciting contributions to public 

goods projects. But theory and practice, one might say, have a way of 

diverging. Accordingly, two major questions cry out for discussion. 

First, how serious is the empirical public goods problem? Second, how 

effective is the CBAC as an empirical solution to this empirical 

problem? These are the questions that will occupy us in this chapter. 

54 
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~ Data 

In 1979, the Association of Oregon Faculties tried to raise 

$30,000 to hire a lobbyist to represent them at the state legislature. 

They sought $36, $60, or $84 contributions, depending on salary, from 

all faculty in the state. The drive was successful. (Dawes, et aI, 

1986, p.1172) In 1980 and 1985, Canada's New Democratic Party 

attempted to raise $200,000 and $250,000 respectively in campaign 

contributions. They succeeded both times. (Bagnoli and McKee, 1987, 

p.1) In each of these cases, funds were solicited on the 

understanding that they would be returned to donors if the target 

figure was not reached. So there are examples of fund-raising 

mechanisms with the structure of the CBAC working well in the real 

world. 

Yet it is not clear what we can safely infer from such 

examples. How well would those same fundraising drives have worked in 

the absence of the money-back guarantee? We can only guess at whether 

this feature made a significant difference. Of course, our problem is 

hardly unusual. Field experiments are almost always "uncontrolled" in 

the technical sense. That is, we would like to hold all variables 

constant except for the single "target" variable in which we are most 

interested. In this way, we learn how the outcome is affected by 

changes in the target variable. But in the field, it is almost never 

possible to hold all other variables constant, which means that there 

will almost always be a variety of explanations for changes in the 
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experimental outcome. Hence the importance of changes in the target 

variable (the mechanism for soliciting contributions in this case) is 

hard to assess. This is just one example of a traditional problem with 

the scientific approach to economics in general. When field data 

falsifies an applicable theory, it is usually just as reasonable to 

reject the data as it is to reject the theory, since the data is 

gathered under conditions that do not permit proper control over the 

set of possibly relevant variables. Nor is control the only problem. 

Some relevant variables, such as the value people attach to the hiring 

of a state lobbyist, are not even observable, let alone controllable. 

In-principle testability has been a feature of most important theories 

in economics. (I.e., they have empirical content.) Practical 

testability has been another matter entirely. 

Controlled Experiments 

Laboratory conditions, however, offer the possibility of 

greater control, particularly over ordinarily unobservable variables. 

Preferences, knowledge endowments, and strategies of the agents 

involved are each ordinarily unobservable. (Smith, 1986.) To 

determine how behavior is affected by institutions and environments, 

we need information about and control over these key variables, 

which are not controllable or even observable in the field. In the 

laboratory, inherently private valuations can be specified by and 

hence known to the experimenter. That is, we can specify the resale 
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values of units at the same time as we strip the units of all 

properties other than price and resale value. Thus, while valuations 

remain private within the context of the experiment, the 

experimenter can, for example, determine exactly how actual behavior 

compares to demand-revealing behavior, or how actual contribution 

levels compare to pareto-optimal contribution levels. The latter 

comparison will tell us much about the strategies subjects employ. 

And since the experimental instructions are generally the only 

source of information subjects have about the nature of the 

experiment, knowledge endowments are well-controlled too. So the 

usual response to field experiments, namely that when a theory is 

not corroborated, something is wrong with the experiment, is not so 

easily defended as a response to data gathered in the laboratory. 

The Isaac-Walker Design 

An extremely general (and hence very powerful) model of the 

public goods problem has been operationalized in the laboratory 

setting by Isaac, Walker and Thomas (1984) and Isaac and Walker 

(1987). In these experiments, subjects (4 or 10 in a group) were given 

an initial endowment of tokens and asked to allot them between group 

and individual exchanges. A token invested in the individual exchange 

would yield a penny to the individual subject. A token invested in the 

group exchange yielded a sum to be divided equally among all subjects 

in the group. (The production function was designed so that each 
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subject received either 0.3 or 0.75 cents for each token invested in 

the group exchange.) A series of ten trials allowed subjects to 

learn that their single period dominant strategy was to invest all 

of their income in the individual exchange. Subjects were told in 

advance that the tenth period would be the final period so that 

their single period dominant strategy would clearly be salient in 

the tenth period. 

The results of these experiments have not supported the 

prediction that investment in the group exchange in period 10 will be 

zero. Even in true end-periods preceded by ample opportunity to learn 

dominant strategies, contributions are positive and substantial, 

albeit suboptimal. Why do subjects contribute as much as they do? Why 

do they contribute anything at all? Since our set of assumptions 

implies that contributions will be precisely zero in period 10, and 

since this implication is false, at least one of our assumptions is 

false. Noncontribution is clearly a dominant strategy, given our 

behavioral assumption that subjects act so as to maximize personal 

income. Hence, by elimination, the error lies in our behavioral 

assumption. 

Perhaps some subjects simply do not behave strategically. That 

is, they may develop some expectation of how much of the group good 

will be produced and then simply contribute what they are willing to 

pay for that product. Or, perhaps the preferences of others enter into 
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the preference functions of subjects. That is, they prefer acting so 

as to benefit other subjects. Or, perhaps some subjects, if they are 

personal wealth maximizers at all, place certain constraints upon what 

they will do to maximize personal wealth. In other words, the 

externalities involved in the decision to contribute or not may enter 

into subjects' decisions as part of their set of constraints, along 

with the constraints posed by such things as finite incomes. Subjects 

may not exactly prefer to benefit other subjects, but may not consider 

it permissible to fail to do their share, whatever they may perceive 

their share to be. 

Contributing positive but suboptimal amounts in experimental 

situations is sometimes described as "weak" free riding. This label 

may mask the likelihood that the phenomenon so named is not free 

riding at all. Some individuals may contribute suboptimally, not 

because they are free riders, weak or otherwise, but because they are 

averse to being taken for a ride. Let us call the aversion to being 

taken for a ride an exploitation problem. Subjects with an 

exploitation problem require reasonable assurance that the pattern of 

contributions within the group will be fair before they will 

contribute what they take to be their share. Alternatively, where the 

interests of others are obviously at stake, and where a person 

obviously has interests in the decisions made by those others, a 

person may be willing to compromise and make positive contributions on 

the understanding that a mutually profitable degree of reciprocation 
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will be forthcoming. A person's contributions. however. may be limited 

to a level such that the sum of investments in the group exchange can 

be expected to yield a return sufficient to repay his own investment. 

This limitation is an assurance problem. discussed in chapter 1. 

If problems such as the assurance problem are among the reasons 

why people contribute positive but suboptimal amounts, then the CBAC 

is promising whether or not it makes contributing a dominant strategy. 

On the one hand. the hypothesis that people will free ride whenever 

they have the opportunity is false. On the other. although the 

empirical problem is not nearly so bad as the hypothesis falsely 

suggests. the empirical problem is nevertheless painfully real. The 

CBAC warrants testing. 

Observationally Distinguishing the Motives for Noncontribution 

Can we observationally differentiate kinds of withholding 

behavior according to the kinds of motivation behind them? 

Surprisingly enough, the Isaac-Walker design can do this quite well 

with minor modifications. Our method (Schmidtz, 1985) was to 

introduce a provision point such that the technology produces a step 

good. If the provision point is set at 100% of the group's total 

endowment. then free riding is impossible. If any subject withholds 

even a single token. then neither he nor anyone else can receive the 

group good. Since free riding is impossible, there is no rational 

fear of being taken for a ride, and hence no exploitation problem, 
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either. Withholding will only occur because of the assurance problem 

or due to failure to understand the situation. When the 100% 

provision point is combined with a money-back guarantee (i.e., a 

guarantee that contributions to the group exchange will be returned 

if the provision point is not met), then contribution is a dominant 

strategy. Failure to understand this would be the only reason for 

not contributing. Hence, the presence of assurance problems in the 

former case and their absence in the latter will account for any 

significant difference between contribution levels with and without 

the money-back guarantee. 

The results of modifying the Isaac-Walker design in this way 

will indicate the magnitude of the assurance problem as well as the 

empirical effect of the money-back guarantee on the voluntary 

contributions mechanism for funding public goods provision. I begin, 

however, by describing results of two other laboratory research 

projects that bear on the same question. On the basis of these three 

studies, I will draw conclusions about the conditions under which the 

CBAC might be effective, and then explore those goods that cannot he 

provided by CBAC, primarily the emergence of political order itself, 

in chapter 3. 

Bagnoli and McKee 

Bagnoli and McKee (1987) specifically sought to test the 

efficacy of a money-back guarantee in eliciting contributions in a 
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public goods situation. Their groups consisted of either 5 or 10 

subjects, having individual endowments ranging between 7 and 16 

tokens. The decision space was continuous, insofar as subjects were 

allowed to contribute whatever portion of their endowment they 

desired. The production function was binary, insofar as the group good 

was exactly 25 tokens if the provision point was met and 0 otherwise. 

The group good was divided unequally among subjects according to a 

pre-set pattern. Individuals received between 1 and 10 tokens as their 

share of the group good. (This range was present within, as well as 

across, experiments, with individual endowments and valuations being 

common knowledge.) In all cases, the provision point was 12.5 tokens. 

(Subjects were allowed to contribute part-tokens.) The experiment 

consisted of 14 periods. 

The provision point was met or exceeded in 85 of 98 cases. 

Total contributions were within a half token of the provision point in 

75 of 98 cases. Of seven groups, five had welfare levels exceeding 95% 

of the theoretical maximum for all 14 periods taken together. (The 

theoretical maximum is the sum of incomes added to the total value of 

the public good produced, minus the minimum cost of reaching the 

provision point.) Five of seven groups actually attained the 

theoretical maximum over the last five periods and a sixth was very 

close. The two larger groups met the provision point in 17 of 28 

periods. They were at 95% efficiency over last five periods, although 
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it took longer for the vector of contributions to converge on an 

equilibrium. Bagnoli and McKee concluded that "This game is likely to 

eliminate virtually all of the free rider problems one normally fears 

may cause the private provision of a public good to be inefficient." 

(Bagnoli and McKee, 1987, p.18) 

This conclusion is slightly inaccurate. The money-back 

guarantee does not eliminate free rider problems so much as it 

provides public goods in spite of free rider problems. A far more 

unfortunate problem, however, is that the Bagnoli and McKee 

experiments lack a control. (Nor, for the record, can I imagine any 

purpose they might have had which did not require such a control.) We 

really have no way of knowing what contributions levels would have 

been like without the money-back guarantee. Hence we have no way of 

knowing how much the money-back guarantee helped. 

Dawes, Orbell, Simmons, and Van de Kragt 

Dawes et al (1986) explore how well contributions are promoted 

by two devices: Money-back guarantee and enforced fairness. The first 

device returns contributions to those who made them if the group fails 

to meet its provision point. This solves the assurance problem. The 

second device requires contributions from those who did not contribute 

if the group succeeds in meeting its provision point. This solves the 

free rider problem, albeit nonvoluntarily. Dawes et al hypothesized 

that contributions are better promoted by the latter device. They 
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reason that, in contrast to enforced fairness, the success of a 

money-back guarantee can be undermined by the expectation of its 

success. The more confident subjects are of the money-back mechanism, 

the more subjects will assume that their own contribution is not 

needed. Hence the less likely it is to work in fact. So the impact of 

the money-back mechanism is inherently unstable. 

Groups in these experiments consisted of seven subjects, each 

endowed with $5. Their task was to decide individually whether to 

contribute their endowment ,to the group project. The decision space 

was binary insofar as contributions between 0 and $5 were not 

possible. The production technology was also binary. Each subject 

received $10 if the provision point was met and 0 otherwise. In the 

money-back dilemma, contributions were returned if the provision point 

was not met. The free rider problem remained, but the assurance 

problem had been eliminated. In the enforced fairness dilemma, 

noncontributors had $5 taken from them if the provision point was met. 

The assurance problem remained, because contributors lost their money 

if the provision point was not met, but the free rider problem had 

been eliminated. Two provision points were examined. The first 

required three of seven people to contribute. The second required 

five of seven. These experiments consisted of a single period. The 

process was not iterated. As a control, full dilemmas, having neither 

money-back nor enforced contribution features, were also run with 

provision points. 
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Table 1. Percentage of Subjects Contributing. by Condition and 
Provision Point Level 

Full Dilemma 
Money-back 
Enforced Fairness 

PP=3 
51 
61 
86 

PP=5 
64 
65 
93 

As table 1 shows. in Dawes et al. contributions were 
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substantially higher in the enforced fairness dilemma than in the full 

dilemma. Dawes et al concluded there was no statistically significant 

difference between full and money-back half dilemmas. "There is no 

ambiguity whatever about the success of the money-back guarantee 

device for eliciting contributions compared with the success of the 

enforced contribution device: the enforced contribution is superior." 

(Dawes et al. 1987. p.1183) They also conclude that "Fear of loss 

through contributing is not the critical motivation underlying 

defection." (Dawes et al. 1987. p.1183) 

Regarding whether the significance of the difference between 

full and money-back dilemmas. we might note that the difference in 

the three-person provision point experiments would have become 

statistically significant if it had held for a modest number of 

replications. We might also note that if instead of looking at 

individual contributions. we look at the proportion of groups meeting 

the provision point. we get a slightly different picture. That is. 11 

of 20 groups met their provision point in the full dilemma. 11 of 14 
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met their provision point in the money-back dilemma. 

Regarding the difference between money-back and enforced 

fairness dilemmas, the conclusions of Dawes et al are too strong. 

First, fear of loss is also reduced in the enforced fairness dilemma, 

because the device makes free riding impossible, thereby reducing the 

incentive of other subjects to defect. Moreover, in the enforced 

fairness dilemma, unlike the full or money-back dilemmas, there was no 

reason at all to fear that one's contribution would be wasted by 

virtue of being redundant. These two ways in which the enforced 

fairness device reduced fear might reasonably be supposed to play a 

role in the success of the enforced fairness device in eliciting 

contributions. So their conclusion that the superiority of the 

enforced fairness device shows that fear of loss is not a critical 

motivational factor is a llQn seguitur. 

Regarding the claim that the enforced fairness device is 

superior, an obvious problem is that the enforced fairness mechanism 

is not a voluntary mechanism at all. We should not be too surprised 

that fund-raising efforts are more likely to succeed when backed up by 

the threat of force. Suppose our faculty club wishes to raise money 

for the purpose of expanding the local museum. In one scenario, we 

agree to raise half a million dollars in order to get a matching grant 

from a large corporation, on the understanding that we will return 

faculty contributions if we fail to reach the half million dollar 

target. It would be another thing entirely for us to say that we will 
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try to raise a half million voluntarily, and if we succeed we will 

seize the other half million from faculty members who have not 

contributed yet. Even if enforced fairness is more effective, it 

raises rather urgent questions: where do we get that kind of power and 

what gives us the right to use it in that way? 

Moreover, aside from questions of legitimacy and problems in 

implementation, the conclusion that enforced fairness is superior does 

not follow from the data in the first place. In the Dawes et al 

design, the efficient levels of contributions were $15 (3 out of 7) 

and $25 (5 out of 7) respectively for the full dilemma. Because 

redundant contributions were wasted, efficiency was reduced by 

contributions in excess of these figures. Likewise for the money-back 

dilemma. In the enforced fairness dilemma, however, efficiency was not 

reduced by excess contributions. In the enforced fairness dilemma, $35 

was an efficient level of investment, since meeting the provision 

point at all meant that $5 was taken from all seven subjects. 

Consequently, the money-back mechanism had little chance of eliciting 

contribution levels comparable to enforced fairness. Given the money

back design, matching the contribution levels of enforced fairness 

(i.e., 86% and 93%) would have required people to throw their money 

away. 

Dawes et al hypothesized that the efficacy of the money-back 

guarantee would be undermined by the expectation of its success. This 
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is true, in their design. But perhaps real world money-back guarantees 

are not subject to the same kind of undermining. In the Dawes design, 

increasing expectation of success increased the expectation that one's 

contribution would be wasted, for there were two ways for it to be 

spent in vain. Both undercontribution and overcontribution entailed 

wasted investment in their design. So the expectation of success not 

only creates a free rider problem, as it might do in the real world. 

It creates an assurance problem as well, which seems unrealistic. 

Isaac, Walker, Schmidtz (ISW) 

ISW used four-person groups with each individual having a 62 

token endowment. Each subject had a continuous decision space in the 

sense that each could contribute 0, 62, or any whole number of tokens 

in between. The value of the group good was G(x)=1.2x if the provision 

point was met and 0 otherwise. (x was the sum of individual 

contributions.) This value was divided equally among subjects. Since 

the group good production function was linear and continuous for all 

values of x that met the provision point, there was no possibility of 

contributions being wasted by virtue of being redundant. 

If the provision point was not met, contributions were returned 

in the money-back experiments and not returned in the No money-back 

controls. Three different provision points were used. HPP=248 and 

represented 100% of the group's endowment. Thus in the HPP condition, 

the free rider problem was eliminated. In the HPP money-back 
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experiments, both free rider and assurance problems were eliminated. 

MPP=216 and represented the number of tokens sufficient to ensure that 

a subject could contribute all 62 tokens and still make a profit if 

the provision point was met. LPP=108 and represented a provision point 

such that any subject making a contribution in excess of 32 tokens was 

not assured of earning a return worth more than 32 tokens even if the 

provision point was met. So a subject contemplating a contribution of 

more than half his income had an assurance problem even given the 

money-back guarantee. 

Subjects knew in advance that the experiment would run for ten 

periods. In early periods, (ISW, 1988, p.8) there was a pronounced 

tendency for individual contributions to be in the neighborhood of a 

fourth of the provision point. (ISW call this a focal point 

contribution. See ISW, 1988, p.6) See table 2 (which is a 

reproduction of ISW, 1988, table 3). 

Table 2. First period Individual Contributions, No Money-back 

LPP MPP HPP 

0 1 3 8 
1-20 3 3 0 
21-41 15 2 1 
42-61 2 12 3 
62 3 2 12 

Respective focal points: LPP=27, MPP=54, HPP=62 

Notice that contributions levels increased in proportion to 

increases in the provision point level. This is rather odd given that 
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assurance problems should become worse as the provision point rises. 

So provision points may to a limited extent be serving as focal points 

in early periods. (ISW, 1988, p.8) As the experiment progressed, 

however, contributions usually collapsed completely, as table 3 

shows. 

Table 3. Final Period Individual Contributions, No Money-back 

LPP MPP HPP 

0 19 20 19 
1-20 1 0 1 
21-41 3 0 0 
42-61 0 3 0 
62 1 1 4 

On the other hand, in 3 of the 18 experiments, contributions 

remained at higher levels than ever observed before. ISW conclude that 

without the money-back guarantee, the introduction of a provision 

point can dramatically increase contribution levels in a few cases, 

but generally does not succeed and probably makes matters worse. 

(ISW, 1988, p.9) So introducing the provision poin~ itself made a 

difference. The extent of the difference depended upon the 

contribution level at which the provision point was set. 

ISW found that Pareto-superior Nash equilibria tended to 

collapse to Pareto-inferior Nash equilibria. This was true with and 

without the possibility of "cheap riding" (Le., contributing only the 

minimal amount necessary to reach the provision point, given the 
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expected pattern of contribution of the other members of the group). 

It does not appear to be dominance per se that causes the 

underprovision of public goods. (ISW, 1988, p.9) Subjects' reasons 

for contributing are more complicated (and often considerably less 

rational) than that. 

Introducing the money-back guarantee, however, made a 

substantial difference. Overall, success in meeting provision point 

went from 45 to 93 out of 180 periods when there was a money-back 

guarantee. 

These observations indicate that the assurance problem is a 

significant part of real-world public goods problems. Further, solving 

it makes an empirical difference. Imposing a provision point by itself 

is a risky strategy (in the event that anyone had the audacity to 

employ such a strategy). Imposing a provision point together with a 

money-back guarantee appears to be a rather good idea, certainly 

better than the voluntary contributions mechanism simpliciter. See 

table 4 for a comparison, in terms of success in meeting provision 

points, of the money-back guarantee to no money-back controls. 

Table 4. Number of Periods in which Groups Met Provision Points 

ISW: 
Dawes et al: 
8M: 

Money-back 

93/180 
11/14 
85/98 

No money-back 

45/180 
11/20 
no data 

In the HPP money-back experiments, contributing 62 tokens was a 
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dominant strategy. To contribute anything less was uncontroversially a 

mistake. Why did it happen so often? Those who irrationally made 

positive but suboptimal contributions in the HPP money-back 

experiments continued to earn an income of 62 tokens. Perhaps they 

considered this income perfectly satisfactory, and for this reason 

failed to examine the possibility that contributing 62 tokens was 

actually a dominant strategy. This raises another question. It was 

assumed (at least by myself) that incorporating the money-back 

guarantee would solve the assurance problem without systematically 

affecting the amount of suboptimality due to simple failure to 

understand the game. However, if in one game a person could be 

"burned" by his or her own misunderstanding, while in the other game, 

he or she could not. then perhaps this assumption is unwarranted. If 

so. then this suggests that the gap between money-back and no money

back experiments (See figures 1.2. and 3.) may understate the 

magnitude of the assurance problem. (Of course. since my main 

conclusion here is that the assurance problem is empirically 

significant, this possibility is not a threat.) 

Theory Tests and Policy Tests 

What can we infer about the role of experimental economics in 

assessing the merits of the CBAC? Experimental methods can be used to 

test both economic theory and economic policy. But testing policy and 

testing theory are two different roles. and we must be careful not to 



73 

confuse them, because experimental methods serve different functions 

in these two roles and are subject to different problems. The function 

of a test of economic policy is to shift the burden of proof onto 

those who believe that a policy will have different effects in the 

rest of the world than it does in the laboratory. The result of such a 

test is by no means decisive, but if the policy does not work in the 

laboratory, this should at least lead us to re-examine our reasons for 

thinking the policy will work elsewhere. 

In contrast, a test of economic theory can, at least in 

principle, decisively refute any theory that has empirical content. 

If, when the theory is applied to the experimental design, it 

yields predictions, and those predictions turn out to be false, the 

theory is false. 

Some might say that falsification is a peculiar goal in view of 

the supposed fact that it does not really matter if a theory is false, 

so long as it yields useful predictions. (Among the most notorious 

defenses of this position can be found in Friedman, 1953.) Let me say 

that insofar as a theory yields correct predictions in the particular 

circumstances in which we are interested, then the theory is fine when 

looked at merely as a means of developing policy geared to those 

situations. On the other hand, if we want to understand and explain 

what is really going on, false theories will not do. Further, if the 

situations in which we are interested happen to change, then the 
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instrumental value of the false theory is immediately thrown into 

doubt. In sum, a good true theory is better than a good false theory, 

and we have reason to use any means at our disposal to help us tell 

the difference. 

The pitfall to avoid with policy tests is careless 

extrapolation from the laboratory to other situations. As a simulation 

of a large-scale policy problem, laboratory situations are inevitably 

unrealistic, and the possibility that some of the disanalogies will be 

important is inescapable. This is an empirical problem inherent in any 

field of empirical research. 

In contrast, the danger of inappropriate extrapolation does not 

arise for tests of theory. A theory that is falsified in the 

laboratory is false, period. We do not need to know if the 

experimental design is realistic. We just need to know if the theory 

applies to the design. And this is a logical rather than an empirical 

matter, insofar as we feed the theory and the experimental design into 

the apparatus of logic and the apparatus then cranks out testable 

implications. The possibility remains, however, that the theory will 

not apply at all in this sense, which is the problem with tests of 

economic theory. If, for example, subjects receive unintelligible 

instructions, or the monetary incentives are insignificant, then most 

economic theories will say nothing about what behavior we should 

expect to observe. 
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The Verdict ill! the CBAC 

The theory that subjects will not contribute when 

noncontribution is a dominant strategy is false. They do contribute. 

However, their contributions tend to be suboptimal, due to free rider, 

exploitation, and assurance problems. Also, some subjects probably 

fail to make optimal contributions simply because they fail to 

comprehend the request. 

As a policy tool, money-back guarantees generally ought to be 

incorporated into attempts to fund public goods production by 

voluntary contributions. Of course, in many cases, it is really quite 

obvious that a certain fund-raising effort will meet its target in any 

event. In these cases~ there is no point in complicating the issue 

with a superfluous guarantee. In other cases, it is not obvious at all 

that the target will be met. In such cases, the money-back guarantee 

should be used, but the provision point must be chosen with great 

care. It must be set at a level of funding that could reasonably be 

considered both necessary and sufficient for the good in question to 

be successfully produced. In addition to the obvious point that a 

necessary and sufficient level of funding is the amount of funding 

that we want in the first place, a provision point set at such a level 

will be taken more seriously by prospective contributors. The 

disadvantage of setting a provision point at all is that if it is not 

met, the fundraisers end up with nothing. But if the provision point 

is set so that a level of funding below that would be inadequate 



76 

anyway, then the disadvantage may not matter. 

As discussed near the end of chapter 2, the efficacy of the 

money-back guarantee assumes the existence of a reliable vehicle for 

enforcing the terms of that guarantee. This means that it would not be 

any obvious help to a group whose goal was to establish a mechanism 

for enforcing contracts in the first place. In chapter 3, I explore 

in some detail the question of whether the existence of such a 

mechanism presupposes the very sort of coercive force that the use 

of the CBAC is supposed to help make unnecessary. 



CHAPTER 4 

COMPARATIVE AND EMERGENT JUSTIFICATION 

Society runs itself. Sort of. As long as a system of property 

rights protects and gives meaning to people's right to be left in 

peace, individual initiative will produce the essential elements of 

human flourishing. The trouble is: the validity of this liberal 

insight presupposes the efficacy of markets, and markets can fail. In 

particular, the fabric of social harmony, woven by markets from 

threads of self-interested action, may prove too delicate when it 

comes to producing public goods. 

Rolf Sartorius ably summarizes the now standard view that the 

public goods problem justifies political authority: 

[T]he strong guiding hand of government will typically 
be required to lead individuals to make decisions whose 
collective efforts will be mutually advantageous rather 
than mutually detrimental. The power to tax is, in this 
view, the power to compel individuals to contribute to 
the purchase of public goods that they would not be 
motivated to purchase for themselves. (Sartorius, 1980, 
p.104-105) 

This justification of political authority presumes that if the 

coercive elements of our present political institutions were removed, 

self-interested individuals would withhold their contributions from 

public goods projects and free ride on whatever levels of production 

were financed by others. Individually rational actions would culminate 

in an outcome no one intended: the collapse of public goods 
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production. We would be led as if by a perverse invisible hand to 

produce mutually detrimental chaos. 
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As Sartorius says, even "the most dedicated proponents of 

laissez-faire economics" (Sartorius, 1980, p.104) take this scenario 

seriously as a justification for the rather more visible guiding hand 

of government. But Ralph Waldo Emerson once said the government 

governs best that governs least, and this should be taken seriously 

too. Did Thoreau take the Emersonian truism a bit too seriously when 

he endorsed both it and its logical conclusion--the government governs 

best that governs not at all? Perhaps. I will explore this logical 

limit, however, not so much because I agree with Thoreau, but rather 

because I wish to see what goes wrong when Emerson's advice is taken 

this far. What is the minimal form of government with which a society 

could produce acceptable levels of public goods? Would such a 

government be stable? If not, would this imply that we should not seek 

to realize it, or only that good government is something for which we 

must struggle even after we achieve it? 

I begin by discussing ways in which invisible hand mechanisms 

might be thought to have justificatory potential. After summarizing 

Robert Nozick's invisible hand explanation of the minimal state's 

origin, I give my own, explaining where and why it has to depart from 

Nozick's, and how a very minimal state could noncoercively produce, in 

particular, the public good of national defense. My objective here is 

not to justify a state, minimal or otherwise, but rather to refute the 
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argument that the conditionally binding assurance contract (CBAC) is 

only effective insofar as it is embedded in an essentially coercive 

legal framework. That is, I wish to argue that the CBAC presupposes 

only a minimal state and that the minimal state is essentially 

coercive neither in origin nor in operation. 

Invisible Hand Models and Justification 

Contractarian and invisible hand models are alike insofar as 

both explain institutions in terms of individually rational behavior. 

Moreover, both take seriously the Rawlsian premise that society is or 

should be a cooperative venture for mutual advantage. Rational 

agreement to the terms under which the venture proceeds is taken as a 

sign (although by no means a guarantee) that the venture is indeed 

mutually advantageous. In contractarian models, however, members of a 

large group are supposed to reach a collective agreement. 

Consequently, one problem with contractarian models is that a few 

strategic holdouts can distort the collective bargaining process, or 

abort it entirely. In invisible hand models, however, bargaining is 

primarily a one-on-one affair. Hence, invisible hand models preserve 

bargaining's desirable tendency to produce mutually advantageous 

outcomes, yet also reduce the scope for and localize the consequences 

of strategic behavior. Why? Because the state evolves by a series of 

bilateral exchanges, each having the rational consent of the two 

parties involved. The larger scheme of stable society emerges 
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spontaneously rather than contractually. There is no wider agreement 

to be blocked by those who drive too hard a bargain. An invisible hand 

justification need not suppose that everyone (or any arbitrarily 

selected percentage) consents to every detail or even to the general 

character of the emerging social order. This is a big advantage, but 

(more on this in the following section) the price of this advantage 

depends upon the kind of justification the invisible hand model is 

meant to supply. 

Invisible hand models can arguably support two distinct kinds 

of justification. I call them comparative and emergent justifications. 

A comparative justification begins with a model of a society in which 

political authority has yet to develop (or has disappeared). It then 

asks which of the various possible forms of political authority best 

remedies problems facing and in some cases created by rational agents 

in the society depicted. In contrast, an emergent justification asks 

what would (or better yet, did) rational agents agree upon in the 

society depicted. Procedurally speaking, comparative justification has 

a consequentialist flavor (but the emphasis on consequences of course 

does not preclude evaluating consequences according to substantive 

moral principles that are nonconsequentialist). It seeks normative 

force in the result of political authority arising in a community of 

rational agents; Emergent justification seeks justification in the 

process, and hence has a deontological flavor. 



81 

One might, for example, argue that imposing a Leviathan on 

people is comparatively justified if they would otherwise be led, as 

if by an invisible hand, to start a Hobbesian war. In contrast, one 

might argue that a Leviathan is emergently justified if it would 

emerge as if by an invisible hand from the Hobbesian state of nature 

as people willingly pledged allegiance, in return for protection, to 

the most powerful lord they could find. 1 

As these examples suggest, a comparative justification, with 

its concern for results, will be better the more realistically it 

portrays the alternatives, including the initial position in which 

there is no political association. Does the same point hold for 

emergent justification? Unlike comparative justifications, it is an 

open question whether an emergent justification must proceed from a 

realistic initial position to be cogent. Given emergent 

justification's emphasis on the process by which the results are 

1 The distinction between emergent and comparative justification 
also applies to contractarian models, but it is not to be found in 
either of two excellent new books on Hobbesian contractarianism. 
Gregory Kavka slips without warning from one way of characterizing the 
Hobbesian project to the other and back again. (See, for example, 
Kavka, 1986, p.84, 109, 124.) So does Jean Hampton. (See Hampton, 
1986, p.68-69, 73.) Indeed, Hampton (p.74) considers it a dilemma for 
Hobbes that if the state of nature is so horrible that the Leviathan 
is necessary to escape it (i.e., it is comparatively justified), then 
people will be so unable to cooperate that it will be impossible for 
them to enter into a social contract (i.e., an emergent justification 
will not be forthcoming). In my view, this result itself constitutes a 
comparative justification and so is not a dilemma for Hobbes at all. 
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attained, one might well consider it more important that the initial 

position be in some sense fair than that it be realistic. 

We located the invisible hand model's potential normative force 

in either of two places: in an institution's results or in the process 

by which the institution arose. But why would an invisible hand 

explanation have normative force at all? It might have normative force 

by virtue of showing that a certain form of political authority is 

rational. How? By showing that, given a certain set of political 

institutions, the invisible hand would produce a collectively rational 

outcome. In this way, the invisible hand explanation would be part of 

a comparative justification of that form of political authority. 

The invisible hand could also show that a given outcome is 

individually rational, either in the actual sense of showing how that 

outcome actually materialized, or in the hypothetical sense of showing 

how it would have arisen, had the workings of the invisible hand not 

been interrupted. In this way, we might argue that the invisible hand 

explanation is part of an emergent justification of the outcome in 

question. 

If we just left such an argument at that, however, it would be 

question-begging as an emergent justification. Why? Because 

individually rational actions can produce unacceptable outcomes. 

Public goods problems are a perfect example. So the fact that an 

invisible hand justification doesn't get hung up on collective choice 

problems is a fragile advantage. Something in the model must serve the 
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function of steering individually rational action in the direction of 

collectively rational outcomes. 

On the other hand, what an invisible hand explanation can do is 

show that individually rational actions would lend economic robustness 

to certain outcomes. By this I mean that if rationally self-interested 

individual activity will not tend to undermine an institution--pushing 

it in the direction of either anarchy or tyranny--then this kind of 

economic stability is a point in the institution's favor. In contrast, 

if only extensive coercion can prevent an institution from collapsing, 

or only a strong and public-spirited citizenry can stop it from 

sliding towards tyranny, this instability is a flaw. Further, if we 

inferred from an invisible hand model that an institution was 

economically robust, we would have grounds for objecting to the 

unnecessary use of coercion to support that institution. Such a model, 

for example, could support objections to unnecessary legal monopolies 

formerly granted in the economically robust long-distance 

telecommunications industry. 

Accordingly, if a set of political institutions is deemed 

collectively rational on other grounds, then an argument showing that 

individually rational action would stablize rather than undermine it 

is anything ~lt question-begging. Even so, drawing out the 

significance of individual rationality in this way still amounts to 

using an invisible hand explanation to support a comparative 

justification, not an emergent justification. That is, we are saying 
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an outcome is made relatively more attractive by the fact that we can 

count on individual rationality to support rather than undermine it. 

Hence, although using invisible hand explanations to support 

comparative justifications is reasonable and legitimate, the status of 

invisible hand explanations in emergent justifications remains 

obscure. 

The Nozickian Minimal State 

For an example of an invisible hand justification of the state, 

specifically a minimal state, I turn to Robert Nozick. Nozick claims 

that each person has first-order rights to life, liberty, and 

possessions, as well as the second-order right to punish and rectify 

rights violations. (Nozick, 1974, p.l0) These rights are natural 

insofar as they have moral force even in the state of nature. Nozick's 

justification is of the emergent variety. He aims to show that the 

minimal state is justified by showing that it would arise from the 

state of nature by morally permissible steps, at least if protection 

agencies do as morality requires. (Nozick, 1974, p.52-53) 

As an emergent justification, Nozick's strategy encounters a 

difficulty. The evolution of spontaneous order yields an order to 

which (for all we know) people would not voluntarily submit, even 

though the bilateral transactions that produced it were all voluntary. 

Hence, an emergent invisible hand justification's force might be 

dissipated, as it were, as the spontaneously emerging order fails to 
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conform to independently justified moral standards. 2 Emergent 

justifications must begin with an initial position and a set of 

constraints on departures from it that are both normatively 

satisfactory. Specifying these conditions and constraints without 

begging pertinent normative questions can be a problem. As Thomas 

Nagel says, "To present a serious challenge to other views, a 

discussion of libertarianism would have to explore the foundations of 

individual rights and the reasons for and against different 

conceptions of the relation between those rights and the other values 

that the state may be in a position to promote." (Nagel, 1975, p.137) 

Nagel has a point. Nevertheless, if there ~ an invisible hand 

explanation of a minimal state's emergence from the state of nature by 

purely voluntary exchange, but no similar explanation for a more-

than-minimal state, we can comparatively justify (or help justify) the 

minimal state without making rights-claims, on the grounds that only 

it is economically robust. Without coercion (i.e., initiating the use 

2 Of course, some would deny there are such standards. Yet if we 
attach weight to the fact that an outcome emerges from a model ~ 
consent, it hardly seems objectionable to ask if the outcome has 
consent. And the fact that an outcome arose by consent does not entail 
that people would consent to it. This concern is more tractable in the 
comparative justification model, where consent is given from the point 
of view of people observing how the system unfolds, and where 
observers can take into account whatever standards they please when 
comparing the outcome of the system to its alternatives. (Of course, 
if the process was actual rather than hypothetical, rights-claims 
arising during the process could override the moral significance of 
subsequent evaluations of the outcome.) 
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or threat of force), a more-than-minimal state would collapse, whereas 

a minimal state might non coercively be held together by the same 

forces that noncoercively brought it together, or would have brought 

it together had not coercion intervened. 3 

A second basis for comparative justification will present 

itself if we can show that the minimal state is collectively rational 

by showing how it could solve public goods problems. Since the public 

goods argument currently supplies the most widely accepted 

justification of political authority, if the minimal state proves 

sufficient to produce public goods, especially national defense, it 

will be justified according to the now standard justificatory line. At 

the same time, this would imply that the more-than-minimal state is 

not essential. 

The Steps of Nozick's Derivation 

In Nozick's invisible hand story, the minimal state's evolution 
, 

occurs in three stages. In the first stage, a dominant protection 

agency (DPA) emerges from the state of nature. Because self-protection 

in a Lockean state of nature is often dangerous or impractical for 

individuals, people band together to form mutual protection 

associations. Eventually, some members become protection specialists 

3 A minimal state could also arise by coercion, of course, but if 
it did, this would be an unnecessary historical accident. It would not 
support a criticism of the minimal state itself, only of an 
inessential part of its history. This point is also made by Edna 
Ullman-Margalit, "Invisible Hand Explanations," Synthese, 39 (1978) p.277 
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and thus mutual protection associations evolve by division of labor 

into protection agencies. When disputes occur between protection 

agencies, clients of agencies that lose disputes transfer their 

business to agencies that ~in. Because of this, and also because of 

constant or increasing economies of scale, one agency or a stable 

coalition of agencies eventually dominates its geographical domain. 

Thus executive power--the power to protect against and to punish 

rights violators--comes to be centralized. 

In the second stage of Nozick's story, the DPA evolves into an 

ultraminimal state. Not everyone in the DPA's domain relinquishes 

executive power to the DPA by choice, but the DPA forbids independents 

to exercise executive power by methods that pose excessive risks to 

its clients. Nozick supposes the DPA will tend to judge all procedures 

run by others to be excessively risky. (Nozick, 1974, p.108) 

Accordingly, it will engage in wholesale and rather indiscriminate 

prohibition, thus establishing the kind of monopoly Nozick considers 

to be characteristic of the ultraminimal state. 

Both the first and second stages of Nozick's derivation raise 

questions to which we shall return. Our main interest, however, is in 

the third stage, in which the ultraminimal state becomes a minimal 

state. By prohibiting self-help, that is, prohibiting individuals from 

taking the initiative in punishing criminals after the fact, the 

ultraminimal state puts at least some independents at a disadvantage. 

Whether independents can deter rights-violators becomes solely 
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dependent upon their ability to make their possessions and persons at 

least appear crime-proof before the fact. Yet, according to Nozick's 

principle of compensation (PC), prohibiting self-help for the sake of 

reducing the general fear caused by unusually risky activities (such 

as self-help) is justified if those who gain from the prohibition 

compensate those who are put at a disadvantage. (Nozick, 1974, p.83) A 

disadvantage is a loss of ability to provide oneself (without abnormal 

hardship) with a normally acceptable level of security. Compensation 

takes the form of sufficient protection to offset any resulting 

disadvantages. 

Thus the state emerges by a process of prohibition plus 

compensation. By prohibiting self-help, a DPA comes to monopolize the 

power to enforce rights and punish violators. It legitimizes this 

exercise of power by offering compensation to the disadvantaged and at 

the same time comes to offer universal protection within its domain. 

The ultraminimal state thereby becomes a minimal state, allegedly 

violating no one's rights in the process. 

Wilt Gets a Hand While Elvis Learns To Play the Cello 

Gerald Postema objects that Nozick abandons the invisible hand 

process in favor of the prohibition-pIus-compensation scheme, not only 

during the transition from the ultraminimal state to the minimal 

state, but during the prior step from the DPA to the ultraminimal 

state as well. (Postema, 1980, p.329) The DPA acquires one essential 
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feature of the state, its monopoly, by pure force. It acquires the 

second feature, universal protection, by discharging moral obligations 

stemming from the prohibition. In Postema's view, the invisible hand 

is nowhere to be found. 

Postema's claim is not strictly accurate. The step from the DPA 

to the ultraminimal state is still an invisible hand process. The 

monopoly of power arises as an unintended result of the DPA 

prohibiting self-help by independents with the intention of protecting 

its clients from the risks associated with unreliable enforcement 

procedures. Nevertheless, Postema has a point. The invisible hand at 

work here is no longer limiting itself to tools of voluntary exchange. 

In Nozick's scenario, the emergence of the state's characteristic 

properties hinges from the Dutset on force (justified, according to 

Nozick, but nonetheless still force). Postema concludes that "an 

individual, in Nozick's view, may be forced to submit to the 

overwhelming coercive superiority of the "state" even though he would 

act within his rights in pursuing private means of enforcing his 

rights, where the procedures he uses are, in his considered judgment, 

reliable and where it is not possible to show that he is wrong in this 

assessment." (Postema, 1980, p.331) 

Nor, as Postema also notes, are independents necessarily 

compensated fully. (Postema, 1980, p.331) Compensation is sufficient 

only to ensure their ability to comfortably afford the standard 

protection policy, which means that well-off independents may not be 
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compensated at all. Worse yet, the PC may justify a great deal of 

interference with liberty if it can justify the prohibition of 

self-help. (Postema, 1980, p.334) Like self-help, rock-and-roll music 

causes widespread fear. Yet rock musicians can hardly compensate for 

the debilitating fears of parents whose teen-age children eventually 

turn out unharmed. The PC seems to say (Nozick, 1974, p.82) that we 

can prohibit rock-and-roll music, provided we compensate disadvantaged 

rock musicians, that is, those who could not secure a normal living as 

cellists, or whatever. Perhaps Wilt Chamberlain would thrive under the 

prohibition-pIus-compensation scheme, but what about Elvis Presley? 

I also question whether the DPA would come to provide universal 

protection even if it did abide by the PC. One can be made worse off 

without being disadvantaged in the relevant sense of no longer being 

able to provide oneself with a normal level of security. (Nozick, 

1974, p.82) But some independents would be sufficiently wealthy to 

afford a standard protection policy after being prohibited from 

engaging in self-help punishment. Hence they would not be overtly 

compensated at all, Surely some such independents would choose to 

spend their wealth on high fences, barred windows, locked doors, and 

karate lessons 'rather than accept the DPA's (expensive) offer. 

Therefore, contrary to Nozick, the PC never had the potential to be 

anything more than an explanation of how the DPA might extend an offer 

of universal protection for a price, an offer some would rationally 



refuse. But for a price, the DPA would have offered universal 

protection right from the start. The PC was not needed for that. 
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A further problem with the PC is that it has no explanatory 

force without Nozick's assumption that the DPA will do as morality 

requires. (Nozick, 1974, p.119) I recognize that his assumption is 

unobjectionable when employed in examining the claim that acting as 

morality requires would lead people as if by an invisible hand to 

produce a minimal state. But this line of inquiry leaves open the 

question of whether the minimal state is economically robust. Would 

the DPA as minimal state have rational incentives not to become 

tyrannical? Conversely, could the minimal state survive at all without 

forcing citizens to support it in certain ways? In particular, is 

there an invisible hand process that might lead private protection 

agencies to produce national defense, touted as the ultimate example 

of a public good that cannot be privately produced? Would this process 

also produce the contractual enforcement mechanism needed as a 

foundation for the CBAC? Would this process (and the mechanism it 

yields) be noncoercive? I now turn to these questions. Against 

conventional wisdom on the subject, I will answer the last question by 

arguing that such an invisible hand process, while not inevitable and 

perhaps not even likely, is nevertheless a practical possibility. 
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The Minimal State After Nozick 

To begin, I leave open the question whether a DPA will emerge 

at all. A variety of protection agencies might flourish in the same 

area, despite Nozick's claim that "the nature of the service brings 

different agencies not only into competition for customers' patronage, 

but also into violent conflict with each other." (Nozick, 1974, p.17) 

Different agencies might offer complementary rather than substitute 

services, like local service versus service for travelers. Agencies 

with differentiated and complementary products might hire each other 

as a means of catering to clients who occasionally have need for 

different or more complete services. Or we might see the market 

segmented into budget and luxury clienteles and agencies specializing 

accordingly. (We see all of these things in the real world market for 

private protection.) And the larger the market being served by the 

protection industry, the more scope there is for division of labor, 

and hence the more specialized we would expect protection agencies to 

become. So economic forces per se leave open the possibility that 

protection agencies could co-exist in peace. 

On the other hand, suppose protection agencies by and large 

choose to offer the same service in direct competition with each 

other. Even so, hypothesizing a DPA can be misleading. Economies of 

scale would increase, but only to a point. (As an agency's size 

increases, the owner must hire managers to ensure that workers remain 

efficient, and then must hire executives to manage the managers, 
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etc .. ) Hence, there should be an optimal agency size, which agencies 

would tend not to exceed. Protection agencies would establish 

monopolies, if at all, over a region small enough that overseeing 

interactions at their borders would be a large part of their total 

activity. 

The last point is the most important. Whether or not DPAs 

emerge, protection agencies will have borders. They generally will not 

be isolated from each other. Nor will they continue to swallow up 

smaller agencies once they attain optimal size. Yet presumably some 

agencies would find their borders butting up against each other before 

they had expanded to optimal size, and when this happens, we have real 

potential for conflict. Of course, protection agencies would have 

every reason to avoid having conflict turn into war. First, wars cost 

a lot of money. Second, protection agencies would generally not be 

sure they could win them. Third, even the agency that wins might well 

find itself exhausted by the conflict, lacking the resources to manage 

and protect its existing domain, let alone capitalize on new 

opportunities created by its victory. 

To avoid war, profit-seeking agencies will have to resolve 

their disputes by negotiation. It would make sense to hire or appoint 

an arbiter (or arbitration committee) to facilitate peaceful 

negotiations. A mutually satisfactory arbiter, once found, will be 

hired or appointed on a more or less permanent basis. A stable 

arbiter-protection agency complex (APe) would emerge, with executive 
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power jointly held in a concentrated but not centralized form by 

protection agencies and with judicial functions held by the arbiter 

(or jointly held by members of the arbitration committee). The 

legislature would be essentially decentralized, each citizen being 

governed primarily according to the terms of his own contract and 

through the protection agency of his choice. Protection agency clients 

would be indirectly bound to the arbitration agency and its decisions 

(from which a common law would emerge) by consensual arrangement with 

their own protection agencies. 

Clients would presumably also become direct customers of the 

arbiter. (That the role of arbiter can be held by a committee or an 

agency as well as by an individual will henceforth be left unsaid.) 

They could hire their protection agencies to enforce contracts, for 

instance, but entering contracts with clients of other agencies would 

remain a problem. Disputes would eventually have to be settled by the 

arbiter. It would be less cumbersome to take such business to the 

arbiter in the first place, letting the arbiter pay the protection 

agencies to be on call should their assistance be required. 

Individuals would then turn to the arbiter to register legal documents 

such as contracts and to settle disputes that might arise in 

connection. Businesses might pay to register money-back guarantees, 

thereby making their guarantee binding so as to assure customers that 

their word meant something (and such conventions might set the stage 

for the CBAC). The arbiter could also agree to preside over civil 
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suits arid grant fair trials to those arrested by protection agencies 

on criminal charges. 

So goes my story of the APC's establishment. Is such a story 

likely? Perhaps not. The worst problem with the story is that it 

assumes protection agencies will be rational enough to solve their 

disputes peacefully, thus evolving to the point where they act as a 

federation, bound together by their cooperative response to the need 

for arbitration. Isn't a 1920's-style gang war more likely? On the 

other hand, if individuals have the wherewithal to band together to 

form mutual protection associations in the first place (more on this 

assumption later), wouldn't we expect those who acquire control of 

protection agencies to be at least as capable, if not more so, of 

banding together to form APCs? Or is there something about building up 

protection agencies that prevents their owners from turning to 

arbitration to secure the peace they once sought as individuals? 

The issue is an empirical one, not to be decided here. 

Moreover, my main concern, after all, is to see whether protection 

agencies could provide public goods noncoercively, so it is legitimate 

to ask how far a cluster of agencies committed to peace could go in 

providing public goods noncoercively. Positing the existence of such a 

cluster is thus innocuous. Of course, it would be a mistake to assume 

that all protection agencies are committed to peace. An assumption 

that strong would do more than merely give me premises with which to 

work. It would also assume away problems that could invalidate my 
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argument. Further, should the APC prove able to provide public goods 

noncoercively, there is no guarantee that such power would not 

eventually corrupt it. Hence, I note the possibility that the 

hypothesized APC's commitment to peace will weaken. Since my story 

lacks Nozick's PC as a financial brake on the APC's interference with 

independents, whether it will continue to behave itself is an 

interesting question. We will return to it. 

Finally, suppose the APe can noncoercively both acquire and 

employ the power to produce public goods. Would it also have the 

legitimate authority (i.e., to punish) characteristic of a state? In 

answering these questions, my main concern is not to show that the 

APC's emergence from the state of nature and its subsequent 

persistence is a plausible scenario. Rather, my concern is to show 

that the APe, a noncoercive enterprise, has two features that 

noncoercive enterprises are not supposed to be able to have. First, it 

has political authority. Second, it can provide public goods. 

Grounds for Consent 

Is the APe really a state? The APC neither monopolizes the use 

of force nor provides universal protection. Against Nozick, however, I 

would say neither of these features is truly essential. 4 Actual 

states do not and need not offer universal protection. Actual states 

4 Gregory Kavka shares my doubts on this point. (Kavka, 1986, 
p.157-160) 
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do not even offer citizenship to everyone living in their geographical 

domain. Many actual states do not even attempt to monopolize the use 

of force (Many states have, at one time or another, allowed bounty

hunting.), and those that do don't succeed. 

The APC Has Final Authority 

I think the state essentially is a final authority in disputes. 

The arbiter in my model of the state has such authority and acquires 

it without coercion. On the other hand, while the APC has final 

authority of a kind, is it really the kind of authority that 

characterizes states? On the Lockean view, the state is essentially an 

agent. It can have only those rights that individuals have in the 

state of nature and that it acquires from them by voluntary transfer. 

Consider the following dilemma. The individual's right to punish in 

the state of nature either implies correlative obligations not to 

interfere or else it is merely a liberty. If the right to punish 

implies that others must not interfere, then when the APC interferes 

by forbidding independents to exercise their right to punish, it 

violates their rights. On the other hand, if the right is a mere 

liberty, the APC's clients can only transfer mere liberties to the 

agency, and the sum of these mere liberties is a mere liberty. So 

either way, the APC never gains the genuine right to punish (i.e., a 

right with which citizens are not at liberty to interfere) that, when 
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combined with the power to exercise that right ~ a right, constitutes 

legitimate political authority.5 

We can avoid this dilemma by dropping the Lockean story in 

favor of a Hobbesian account according to which citizens renounce the 

right to punish, rather than transfer it to the APC. If the 

individual's rIght to punish is a mere liberty, prohibiting 

individuals from exercising it will limit their liberty, to be sure, 

but will not violate their rights. This avoids the first horn of the 

dilemma. Second, suppose the APC begins with its own liberty to punish 

but its protection contracts require clients to renounce their liberty 

to interfere with the APC exercising its liberty. The APC's right to 

punish thus becomes a genuine right as citizens (i.e., clients) 

renounce their liberty to interfere. In this way, we also avoid the 

second horn of the dilemma. 

Admittedly, independents would retain the liberty to interfere 

with the APC acting on its right to punish, but this only raises 

questions about the scope of political authority, not its existence. 

(The APC in any event has political authority over clients insofar as 

it can legitimately prohibit their interference.) Regarding the scope 

of the APC's political authority, we might note that the alleged right 

to punish of actual states is also somewhat unsettled in issues 

5 Gerald Postema poses a similar dilemma for Nozick. (Postema, 
1980, p.328) 
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involving noncitizens. If it seems that the right of actual states is 

less unsettled than the APe's, consider that independents' right to 

punish is intrinsically limited. The second-order liberty to punish 

rights violators can be overridden by the first-order rights of 

bystanders not to be injured or to have their property destroyed. 

Under such conditions, the APe is justified in prohibiting the 

exercise of executive power because the liberty to punish is simply 

defeated when its exercise would subject innocent bystanders, 

including the APe's clients, to unwarranted risks. 

What does it mean for a risk to be unwarranted? We could 

suppose that, when innocent bystanders are present, one is only at 

liberty to practice the punishment method least likely to harm them. 6 

What makes this especially interesting is that, with the emergence of 

the APC, relying upon the APC may become the least risky method 

available and thus defeat the right to self-help. This idea makes the 

notions of renouncing or transferring the liberty to punish completely 

unnecessary. The APe can acquire the sole right to punish simply by 

becoming the least risky vehicle for exercising that right. So it 

appears that the APe not only has legitimate political authority, but 

also comes as close as any state to establishing a regional monopoly 

over it. 

6 I thank Roderick Long for this suggestion. Nozick also suggests 
that individuals only have the right to practice the least risky 
method of self-help (Nozick, 1974, p.88) but Nozick is talking about 
the risk of punishing an innocent person or overpunishing a guilty one. 
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The APe Has the Power to Provide National Defense 

I discussed whether the APe has authority to function as a 

state. A further issue concerns whether the APe has the power to 

function as a state. I noted that protection agencies have an 

overriding financial interest in avoiding combat and hypothesized a 

cluster of agencies committed to peace as a consequence. 

Unfortunately, we cannot realistically assume emerging political 

powers everywhere will be disciplined by sound business principles. 

Suppose a neighboring nation emerges from the state of nature under 

the dominion of rulers who care more about power and glory than about 

profit. Suppose this neighbor begins assembling and arming troops for 

a war of conquest. Does the APe have the power to do anything about 

it? 

The arbitration agency could help provide the public good of 

national defense. It could add a charge for national defense to its 

fees for contractual enforcement, product guarantees, tort settlement, 

etc., turning this surcharge's net proceeds over to the protection 

agencies. The latter can use their equipment and expertise to produce 

a system of national defense. 

The standard objection to such arrangements is that they induce 

competitors to enter the market and offer the private good, namely 

arbitration, by itself, without the surcharge. In so doing, they crowd 

out agencies that try to charge a higher price in return for tying in 
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the public good. The standard objection fails in this case. Would-be 

arbitration agencies, willing to enter the market and undercut the 

incumbent by untying their private service from the provision of the 

public good, do not really have the private service to sell. Why not? 

Because unlike the incumbent, the region's protection agencies have 

not hired them to settle disputes. They do not have the protection 

agencies' backing. 

Nor would APes support would-be entrants into the arbitration 

market, unless those entrants also added the national defense 

surcharge to their own fees. Individual protection agencies might be 

tempted to lend such support, for a price. The rest of the APe will 

not allow it, however. Such short-sighted defections leave them all 

open to conquest by the neighbor whose arms buildup initially prompted 

the arbiter's price hike. So would-be entrants into the arbitration 

market would be unable to enforce their judgments through an alliance 

of protection agencies. Their service might be less expensive, since 

it would not be tied to the cost of public goods, but its quality 

(i.e., the unenforceability of its decisions) would also be inferior. 

Renegade arbiters will not undermine the APe's ability to 

provide the public good of national defense. The members of the APe 

might be destroyed by irrational forces from outside the APe, as might 

any state, but their own rationality will not by any means render them 

collectively defenseless. Together, they will have the power as well 

as the authority characteristic of government. 
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A similar process of tying the sale of private goods such as 

personal protection to surcharges for the production of public goods 

might also be employed to raise funds for other public goods projects. 

Tie-ins, however, are not an inexhaustible source of revenue. 

Moreover, they are potentially inefficient because they could often 

force people to spend money on package deals when the items they 

actually desire comprise only a small part of the package. Hence, even 

in such a situation, there would still be a place for CBACs. Moreover, 

the legal machinery needed to make CBACs viable would be in place. 

Economic Robustness 

I now return to doubts about the likelihood of an APC emerging 

in the first place. Consider that the APC's domain will be safer for 

all its (peaceful) inhabitants--not just clients--when the APC 

commences to kill, incarcerate, exile, or otherwise discourage 

criminals. People can enjoy this benefit free of charge by remaining 

independent. Thus the very extension of effective protection that is 

to transform the APC into a minimal state creates an opportunity to 

free ride whose cumulative effect could pre-empt such a 

transformation. According to Sartorius, "Rationally self-interested 

individuals, hoping to free-ride on a general state of peace and 

security that others would be responsible for, would remain 

independents rather than join a dominant protective agency. Each, 

hoping to go for a free ride, would find that there is no ride to be 
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taken at all. The invisible hand, in short, would not lead them beyond 

anarchy." (Sartorius, 1980, p.122-123) 

The APC could eliminate the temptation to free ride by 

publicizing its list of clients, in effect announcing that it will 

protect only those whose names are listed. APCs would then only need 

to protect non-clients when they had no cost-effective means of 

getting clients out of the way of aggressors (domestic or foreign) who 

attack non-clients. Prudent aggressors, however, would presumably 

select methods of aggression so as to let APCs stay on the sidelines. 7 

The general level of security might rise. If there are significant 

numbers of prudent aggressors, however, the rising level of general 

security will not be enjoyed by independents. Independents will become 

preferred targets of prudent aggressors. 8 

7 If there were external effects that the APCs could not entirely 
avoid (caused by aggressors who were not prudent, perhaps), APCs could 
localize external effects by charging higher prices to clients whose 
neighbors were independents. I thank Jeremy Shearmur for this 
suggestion. 

8 Another factor weighing against free riding and in favor of the 
APC's economic robustness is that the arbiter would presumably charge 
higher service fees to independents than to protection agency clients. 
Fees would be higher for independents both to induce them to become 
protection agency clients and also because independents would have to 
be charged extra for the expense of keeping protection agencies on 
call against the chance that disputes could become violent. 
(Protection agency clients have already directly paid for this 
service.) As long as independents consider the arbiter impartial and 
effective, they will purchase the arbiter's legal services, which 
means that even if (contrary to the argument above) independents do 
get to enjoy the spillover effects of generally rising security, they 
will not do so for free. 
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Is the publicity strategy is the kind of imposition on 

independents that requires compensation? If so, it eliminates the free 

ride on rising general security only by creating an opportunity to 

free ride on payments made in compensation for adverse publicity.9 

Against this, almost all activities do or could impose risks on 

others, but imposing risk is not enough to create an obligation to 

compensate. Moreover, the APe's move to make its services exclusive is 

not risky at all. The activities of criminals cause damages and impose 

risks. The APe's publicity only deters criminals from directing their 

activities at its clients. Similarly, buyers and sellers of security 

systems do not owe anything to people who do not buy and sell them, 

regardless of whether the warning stickers with which security 

agencies adorn customers' property redirect the attention of criminals 

to property undecorated by such stickers. The APe has no obligation to 

compensate for the risks imposed on independents by criminals. 

One might still feel that, even if the APe is not overzealous, 

the prohibition of self-help is a serious hardship for independents 

and should somehow be compensated. First, however, note that the APe 

would not prohibit self-defense per se. Fences, locks, barred 

windows, and karate lessons would all be permitted. Nor would the APe 

prohibit independents from employing punishment methods it deems 

9 Sartorius (1980, p.126) makes this claim when he criticizes the 
publicity strategy as a possible defense of Nozick's story. 
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sufficiently safe, especially against other independents. In some 

cases, for example, the APe could make its own job easier at no cost 

to itself by issuing permits to hire licensed private investigators. 

Second, independents benefit from the prohibition of retaliatory 

violence ~ self-help. They benefit in two ways. First, they are less 

prone to being wrongly punished by other independents. Second, they no 

longer suffer as bystanders when independents employ risky self-help 

methods (and after all, self-help is risky to those who employ it as 

well as to everyone else). Further. independents would also benefit if 

a protection agency prohibited self-help by its clients. Why might it 

do this? To avoid the costs of rescuing impetuous clients from dangers 

they create. to protect other clients who would be put at risk as 

bystanders. and also to protect clients of other agencies. on the 

understanding that other agencies will return the favor by imposing 

similar restraint on their own members. 

Escaping Anarchy To Begin With 

So the APe can prohibit self-help without creating a free ride 

for independents on the one hand. and without imposing catastrophic 

hardship on the other. A basic problem remains for the emergence of 

the APe. I have been taking for granted the first step of Nozick's 

derivation, the invisible hand explanation of how people might form 

mutual protection associations in the state of nature and how 
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protection agencies might emerge from these. If I leave it at this, I 

am begging an important, interesting, and difficult question. 

The relationship between mutual prot&ction association members 

is a contractual relationship. Thus, mutual protection associations 

will merge only if contractual enforcement mechanisms emerge, because 

without enforcement mechanisms, the rational individual strategy is to 

free ride: to accept protection if it is offered, but refuse to 

reciprocate when called upon. Moreover, this is not only a problem for 

the protection market. Any market's emergence presupposes a means of 

enforcing the terms of agreements regarding commodities to be 

exchanged. And since agreements to enforce contracts are themselves 

contractual relationships, markets for the commodity of contractual 

enforcement presuppose their own existence. Arguably, they cannot 

arise by an invisible hand process because their existence is required 

before the invisible hand can operate. Jules Coleman calls this 

pre-market market failure. (Coleman, 1985, p.88) 

Does pre-market market failure really obstruct the formation of 

for-profit protection agencies? Wouldn't honest agencies eventually be 

recognized as reliable suppliers of contractual enforcement? If 

circumstances give agencies the chance to develop reputations,10 those 

10 The market value of a good reputation rests, of course, on 
people coming to know each other. As in the real world, people might 
initially prefer to deal only with folks they know. However, as ways 
of checking backgrounds become available, dealing with strangers 
becomes less risky and people become more cosmopolitan. 
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agencies whose actions identify themselves as reliable suppliers of 

private contractual enforcement will capture the emerging market at 

the same time as they create the market by creating the reliable 

supply of the good of contractual enforcement. Only buyers and sellers 

who cooperate will do repeat business and only buyers and sellers who 

cooperate will get reputations that attract new business. Some buyers 

and sellers will understand this and conclude that cooperating is the 

only way for them to establish themselves in the emerging market. The 

market emerges as these buyers and sellers find each other. In sum, 

real-world market forces do not depend for their existence upon the 

existence of operational markets. The pre-market situation is not a 

Prisoner's Dilemma. It is not even an iterated Prisoner's Dilemma. It 

is a relatively simple coordination problem, one that opens the door 

to an immensely lucrative private goods market. And the first to 

cooperate stands to be first through the door. 

Going Too Far 

So the APC is economically robust insofar as it is stable 

against the threat of anarchy. Indeed, it appears that only a great 

deal of coercive force could prevent the APC from emerging. The 

picture with respect to the threat of tyranny, however, is less rosy. 

Although it appears unlikely that the APe has too little power to 

serve as a good government. a more serious problem may well be that it 

has too much. Nozick assumes protection agencies will generally do 
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what morality requires, (Nozick, 1974, p.119) and then argues that the 

upshot of doing what morality requires would be the creation of a 

minimal state. According to my story, the APe's emergence requires no 

such assumption, but what would make the APe remain a minimal state? 

Perhaps an APe would scrupulously avoid initiating force, but to 

simply assume this leaves open the question of whether the APC has a 

rational incentive to do so. If it does not, then it cannot be 

completely trusted, and the price of the minimal state's persistence 

is, inevitably, eternal vigilance. 

In responding to the punishment dilemma, I pointed out that an 

independent's liberty to engage in self-help is defeasible. But it is 

not always clear when the exercise of a liberty becomes dangerous 

enough to activate the defeaters of that right. Suppose we drop 

Nozick's pe together with the assumption that protection agencies will 

abide by it as a financial constraint on overzealous prohibition 

(i.e., prohibiting self-help even when client bystanders are not at 

risk). What then stops the APC from running amok within its own 

domain? 

One answer is that, if the APe runs amok, its customers will 

simply emigrate, and it will go out of business. The existence of the 

threat of emigration raisess the possibility that both authoritarian 

and minimal states are evolutionarily stable strategies [discussed in 

Smith, 1982]. An isolated authoritarian regime would see its borders 

leached away by neighboring APes offering better deals to its outlying 
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citizens and to those citizens who are able to relocate. For the same 

reason, when an APC is surrounded by other APCs, one would not expect 

to see it getting away with imposing taxes. So a population of APCs 

would be stable. At the same time, an isolated APC surrounded by 

military regimes would probably lose wars with its neighbors. So a 

population of authoritarian regimes would also be stable. If both APCs 

and authoritarian states are evolutionarily stable strategies, as it 

seems reasonable to suppose, this would explain both why the APC seems 

workable and also why it happens not to be found in the real world. 

Conclusion 

Invisible hand models suggest that voluntary agreements can 

generate the contractual enforcement mechanisms needed for protection 

markets to function. If so, the APC does not require coercion to 

emerge from a situation in which coercive institutions are absent. The 

APC's rationality neither prevents it from emerging, nor leaves it 

unable to provide itself with public goods. Nor will the APC have 

rational incentive to run amok, as long as its citizens have somewhere 

else to go. The APC therefore has the structure of a noncoercive state 

capable of providing public goods, including national defense. So, 

besides not being undermined by its own rationality, the APC is not 

particularly vulnerable to irrational aggression from abroad either. 

The public goods argument per se gives us little reason to doubt that, 
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under the conditions I hypothesized, the government that governs best 

governs hardly at all. 

Let me qualify this. The problems facing us in the real world 

differ from the problems for which the APe hypothetically evolved as 

an effective response. Perhaps the most important difference is that a 

citizen whose real-world government is behaving very much unlike an 

APe does not in fact have the choice of migrating to a country where 

this is not a problem. Accordingly, I view this standard with the same 

kind of healthy skepticism as I would view a postcard. When you 

actually get there, it may not look as good as it did in the postcard. 

If the structure of the APe is not proof against the threat of tyranny 

in the real world, then even if it was what we wanted, we would have 

to struggle to keep it even after achieving it. 

The above problem, of course, does not undercut my 

demonstration that the APe is adequate for the provision of public 

goods. On the other hand, if the APe was somehow unable to adequately 

provide public goods in the real world, this might lead us to want our 

government to have more power than the APe would have. But this 

caution must in turn be qualified. A more powerful government would 

look better in the postcard, too. We would do well not to assume that 

the extra power we might be willing to invest in it will be used as we 

intend. 

I hope those who accept the public goods argument as a 

justification of political authority will want to reconsider what kind 
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of state can be justified by such an argument. In chapter 5, I will 

examine the moral limits of property rights. I will argue that the 

same considerations that lend force to property rights also lend force 

to limitations on such rights. Specifically, both property rights and 

their limits have their normative force because society needs them in 

order to deal with externalities. Property rights are needed to 

internalize negative externalites. And a society needs limits on 

property rights to cope with both negative and positive externalities. 

A particularly relevant example of the latter is positive 

externalities involved in public goods production. 



CHAPTER 5 

THE MORALITY OF A WELL-ORDERED SOCIETY 

We all have needs. So we struggl~ for scarce resources, and 

struggling leads to conflict. When that happens, we have to choose. 

Do we back down from the conflict, giving up the struggle? Do we 

fight? Or do we cooperate? 

Hopefully, we cooperate. But we don't make that choice 

unilaterally. We make it in concert, or not at all. There are two, 

and perhaps only two, fundamental questions in ethics. The first is 

"Where do I go from here?" The second is "Where do ~ go from here?" 

We can't answer the first question in isolation because we don't 

live in isolation. We live together. We interact. We pursue our own 

projects. And we jostle each other in the process. Our actions 

typically have external effects, effects that spillover into the 

lives of our neighbors without their consent. Although often 

unwelcome, external effects can also be a boon. For example, 

consider public goods. Public goods benefit citizens in general, not 

just those who help produce them. One function of interpersonal 

morality, I would say its main function, is ~o tell us how to handle 

externalities, including the positive externalities at stake when we 

decide whether to help produce public goods. In this chapter, I say 

what morality obliges us to do, and what it permits the state to 

112 
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force us to do, for the sake of public goods production. 

Here is the outline of my argument. To say what morality 

obliges us to do and what it permits us to force others to do in the 

face of public goods problems, I have to stake out a more general 

position. Ethics is largely a history of failed attempts to answer 

the question "Why be moral?" stretching from Plato to Gauthier. It 

seems obvious the answer to the question depends upon what morality 

requires. (But then the rest of Ethics is largely a history of 

failed attempts to give a theoretical account of what morality 

requires.) What should also be obvious, but evidently is not, is 

that the dependency is mutual. What morality requires depends upon 

what people have reason to do. Morality serves a purpose. Its 

requirements are not futile. It requires what it does for a purpose. 

Requiring people to produce the greatest good for the greatest 

number would not serve that purpose when people can be expected to 

routinely ignore such a requirement. Whatever morality requires, it 

doesn't require producing the greatest happiness for the greatest 

number. 

To put it another way, what morality requires will be 

something that makes "Why be moral?" an answerable question. Some of 

the sanctions of morality will be external. That is, morality will 

permit the creation and enforcement of law. The occasions for 

turning to external sanctions will be cases when "Why be moral?" can 
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only be finally answered by appeal to a conception of collective 

rather than the individual rationality. Because certain requirements 

are collectively rational, and because obeying them will be 

individually rational only if external sanctions are attached to 

them, morality will permit the external sanctions. But external 

sanctions can only take people so far. We can only afford so many 

prisons. And morality can only get so much out of people by letting 

others threaten to put them in prison. Internal sanctions will carry 

the main load. So morality's requirements will be such that there 

~ internal sanctions. Being moral is individually rational, for 

the most part, aside from any external sanctions there might be. 

So what is this purpose that morality serves? Society is a 

cooperative venture for mutual advantage, according to Rawls. 

Whatever else morality is, it facilitates this cooperative venture. 

Society's purpose is to promote the general good, subject to the 

constraint that people ought to get what they deserve. (Why these 

premises? The next section explains.) Both the goal and the 

constraint mandate a system of property rights. Property rights can 

be thought of as conjunctions of agent-centered prerogatives and 

correlative agent-centered restrictions. They ordinarily trump 

utilitarian considerations, which might otherwise weigh in favor of 

forcing people to contribute to public goods projects. 

I say property rights ordinarily trump utilitarian 

considerations because I think of property rights as defeasible. 
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Their defeasibility Is analyzable in terms of the independent 

defeasibility of prerogatives and restrictions. This explains why 

what we are obliged to do and what others can force us to do are 

separate questions. They are separate because they concern the 

defeat of two different kinds of agent-centered principles. By 

characterizing these defeaters, I aim to clarify when we are obliged 

to support public goods projects, and when we can force others to 

help. 

Well-ordered Society 

Society, according to John Rawls, is a cooperative venture 

for mutual advantage. (Rawls, 1971, p.4) Rawls also says a society 

is well-ordered when it is designed (Designed?) to advance the good 

of its members and is regulated by a public conception of justice. 1 

1 Rawls assumes society's purpose is specifically mutual 
advantage and he may be right but I won't go that far because that 
would be unnecessarily controversial. The weaker assumption is 
strong enough for my purposes. Concerning my assumption that the 
most salient aspect of the prevailing public conception of justice 
has to do with desert, I use 'desert' in its most standard way, as 
having to do with past action. There is a somewhat less common usage 
by which one might say that a person deserves a chance, simply by 
virtue of being a human being. If we build the latter into our 
assumptions, we get broader and more powerful results, at the cost 
of making our initial starting point more debatable. Again, for my 
purposes that would be unnecessarily controversial and so I will 
only rely upon the more austere sense of desert. At the same time, I 
do not intend to foreclose the possibility of adding more powerful 
assumptions, so long as they are consistent with those already made. 
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(Rawls, 1971, p.5) He says justice is the first virtue of political 

institutions. (Rawls, 1971, p.3) He may be right. Nevertheless, 

justice is not the goal of political institutions. Considerations 

such as justice can have moral importance in either of two ways, as 

goals or as constraints. The goal of political institutions is to 

allow people to develop and pursue intelligent plans in peace. That 

is why people create them and that is what such institutions 

accomplish when they function well. 

Legislators should not think of justice as a goal for the 

same reason doctors should not. A doctor's job is to promote the 

good by healing the sick. Doctors would not be doing their job if 

they set aside healing the sick and instead aimed at justice. The 

goal of healing the sick, however, can only justify so much. 

Likewise, that people should get what they deserve limits what 

legislators can do in pursuit of the goal of promoting general 

welfare. 

There is another reason for legislators to treat justice as a 

constraint rather than a goal. What people deserve is a function of 

what they do with what they have. But what they have is in part 

determined by legislators. So the content of what people deserve 

(Le., the actual bundles they deserve) is partly institution

driven. We cannot aim for a just allocation of bundles when we 

devise institutions. What a just allocation amounts to is only 



117 

determined after institutions are in place. (Think of it this way: 

You can steer towards an automobile, but not if it's the one you're 

driving.) Nevertheless, people deserve the fruits of their labors 

whether or not institutions playa role in determining what those 

fruits are. In other words, the particular content of desert is 

partly institution-driven, but the general form is not. The form can 

serve as a constraint, even if the content cannot serve as a goal. 

I have been using the term 'justice' to refer to the 

principle that people ought to get what they deserve. Although this 

is how the term has traditionally been used, other usages are 

currently popular. In particular, justice is often thought of as a 

conception of how to distribute a society's cooperative surplus. I 

do not quarrel with the idea that the social contract ranges over 

the social surplus and each person's contribution to it. According 

to Rawls, original contractors choose "principles which are to 

assign basic rights and duties and to determine the division of 

social benefits." (Rawls, 1971, p.11) Unlike myself, however, Rawls 

believes this amounts to choosing principles of justice. The 

principles of justice "are the object of the original agreement. 

They are the principles that free and rational persons concerned to 

further their own interests would accept in an initial position of 

equality as defining the terms of their association." (Rawls, 1971, 

p.11) This is curious. People do bargain over the distribution of 

the social surplus. They do not, however, bargain over whether 
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people ought to get what they deserve. Analyzing justice as desert 

precludes analyzing the principles of justice as those rational 

bargainers would pick. Whether the concept of desert regulates a set 

of institutions is not something people get to decide. So my 

traditional analysis of justice commits me to disagreeing with Rawls 

and with those who have followed him. 

On the other hand, principles of entitlement, which ascribe 

rights to people, are precisely the kind of thing rational 

bargainers would pick. (Moreover, they seem to be what Rawls is 

talking about.) Still, whether those rules accord with desert is 

another matter. Even behind a Rawlsian veil of ignorance, 

contractors remain quite capable of picking rules of entitlement 

that would offend our sense of justice. Perhaps the veil deprives 

them of the knowledge they would need to do so profitably. 

Nevertheless, although the veil arguably makes it irrational, they 

are still capable of doing so. This would not be so if their choices 

were principles of justice by definition. Of course, Rawls could say 

that only their rational choices are principles of justice by 

definition, but then that draws attention to the oddness of his 

"maximin" conception of rationality. If bargainers really used 

maximin, they would choose a difference principle that ranged over 

individuals rather than over class representatives. Why does Rawls 

stop short of maximin's logical conclusion? Presumably because 
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maximin's logical conclusion is a patently irrational principle of 

redistribution. But this doesn't explain why he chose maximin at 

all. 

The fact is that the maximin decision procedure was merely 

Rawls' vehicle. It did not choose his destination for him. Rawls 

already knew where he wanted to go and maximin took him there. (The 

fact that it didn't stop where he wanted to get off suggests that 

there was no other principle that stopped as close.) That Rawls 

wanted a particular result, rather than just taking the decision 

procedure wherever it led him, suggests that he knows justice is not 

the outcome of the contract. It is an antecedent constraint on it. 

Rawls wants the outcome to accord with (be in reflective equilibrium 

with) that antecedent constraint. A society's entitlement system is 

largely, or at least may be reconstructed as, the outcome of a 

social contract. But justice already has a formal nature prior to 

the emerging character of entitlements. 

By insisting that justice essentially has to do with desert 

rather than entitlements, I don't intend to slight real 

disagreements, only to properly locate them. I doubt there is room 

for interesting debate over the meaning of the term. At the same 

time, I do recognize ample room to debate how to balance the 

principle that people should get what they deserve against other 

principles. 

What, then, is the general form of desert? In James Rachels' 
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words, "What [a person] deserves, as opposed to what kindness or any 

other value might decree, is to be treated as well, £! ~ badlY, as 

he himself chooses to treat others." (Rachels, 1978, p.155) Rachels 

says the concept of desert serves to signify ways of treating people 

that are appropriate responses to them, given that they are 

responsible for their own actions. (Rachels, 1978, p.157) There is a 

"connection between the concept of desert and the idea of earning 

one's way." (Rachels, 1978, p.155) Incorporating justice as desert 

into society's regulatory framework accords people responsibility 

for those states of affairs over which they have some control. 

I assumed that people ought to get what they deserve. Can 

that assumption stand as such or does it require a defense? If so, 

consider that most people accept the assumption. This general 

acceptance is important in two ways. First, most readers not only 

accept the assumption but insist on it. Positions incorporating it 

thus have the rhetorical advantage of not driving away most of the 

readership (which is small enough as it is) at the outset. Second, 

its general acceptability also makes it an integral part of stable 

institutions. People (as we know them) have strong drives to get 

what they deserve. When they get less, they get angry. Other things 

equal, it is easier to keep the peace in a society whose 

institutions accommodate the principle that people ought to get what 

they deserve. The principle is therefore derivatively powerful even 
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if untenable as a basic premise. A society whose institutions 

reflect the importance people attach to desert will be more stable 

and more effective at promoting the general good. 

There is a natural tension between the goal of general 

welfare and the constraint of desert. However, that people should 

get what they deserve is more than just a constraint. People's 

fidelity to the principle is also an asset to those who are 

deserving. In turn, the reality of the constraint provides an 

incentive to be deserving. Surely this offsets the cost of morality 

constraining others to treat the deserving as deserving. The general 

good, if not exactly the rationale behind the constraint of justice, 

seldom suffers from the observance of that constraint. 

Moral Law and Moral Legislature 

What is the morality of a well-ordered society? What is the 

appropriate morality for those who undertake this cooperative 

venture? Whatever else morality is, it is part of that cooperative 

venture. Its substance is such that adhering to it fosters the well

ordering of society. With the conception of a well-ordered society 

in mind, we now examine what morality asks agents to do, first 

generally and then specifically with respect to public goods 

production. This section introduces the notion of agent-centered 

principles and defends their incorporation into an ethical action

guide. In subsequent sections, I attempt to ground property rights 
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by analyzing them as conjunctions of agent-centered principles. 

Ethics comes in levels. There is such a thing as moral law, 

so to speak, but there is also such a thing as a moral legislature. 

The mor~l law is an action-guide, comprised of principles by which 

moral agents choose actions. Principles by which moral 

agents choose the action-guides themselves comprise the moral 

legislature. My previously stated fundamental legislative premises 

are these. First, people ought to get what they deserve. Second, 

society's purpose is to promote general welfare. My third 

legislative premise is that moral law preserves and nurtures a well

ordered society. A standard of behavior is not part of the moral law 

if adhering to it would destabilize a well-ordered society. 

Samuel Scheffler has proposed a useful taxonomy for 

categorizing theories of moral law as action-guides. (He does not, 

however, explicitly distinguish the ideas of moral law and 

legislature.) He describes act-consequential ism as a theory 

requiring agents to always produce the outcome that is optimal from 

an impersonal point of view. There are two ways for an action-guide 

to part company with act-consequential ism. It can incorporate agent

centered prerogatives, which sometimes permit agents to pursue their 

own projects, even those that produce suboptimal outcomes. Or a 

theory can incorporate agent-centered restrictions, which forbid 

certain kinds of acts even when they would produce optimal outcomes. 

Scheffler believes the only rational alternatives to act-
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consequential ism are hybrid theories. Hybrid theories incorporate 

agent-centered prerogatives but not agent-centered restrictions. In 

Appendix 1, I explain why the moral law, if it incorporates 

prerogatives, must incorporate restrictions as well. Here I will 

argue that the moral law, i.e., the part of morality that tells 

agents how to act, does contain agent-centered prerogatives so as to 

give agents the latitude they need to properly respond to the 

externalities their actions generate. I will then rely on the 

arguments in Appendix 1 to justify assuming that the moral law also 

incorporates agent-centered restrictions. This will help me defend 

property rights later. Still later, the defeasibility of agent

centered principles will help me analyze why and when property 

rights can be overridden. (In Appendix 1, I also expand the present 

chapter's discussion of defeasibility.) 

I do not assume the moral legislature, i.e., the part of 

morality that picks out the action-guide in the first place, is also 

agent-centered. Desert enters my theory as a legislative concept. 

However, I left it open whether desert enters on its own strength or 

whether it derives its strength from the role it plays in promoting 

general welfare. The questions I wish not to leave open concern the 

substance of agent-centered principles of the moral law. Of 

particular interest are principles that become salient when we face 

the opportunity to help produce public goods. 
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Morality and Externality 

The individual, not society as a whole, decides whether to 

abide by morality's action-guide. This has a bearing on what counts 

as mQrality. In an important way, the guide people should choose for 

themselves differs from what they should choose if they were 

choosing for everyone. Specifically, what morality requires of an 

agent depends upon whether the agent can safely assume others will 

abide by what morality requires of them. Society is a cooperative 

venture, but not everyone looking for a share of the benefits of 

cooperation is a cooperator. 

The content of moral law therefore reflects the fact that not 

everyone will choose to obey it. The moral rules must be such that 

the benefits of obeying them fall disproportionately upon those who 

do not break them. It may be too much to ask an action-guide to 

confer the benefits of moral actions primarily upon their authors in 

particular. But if morality is consistent with the flourishing of a 

well-ordered society, it at least tends to restrict the benefits of 

moral agency to the community of moral agents. 

There are two issues here. The first issue concerns how 

agents react to the standards themselves. Standards that agents are 

either unable or unwilling to follow won't be part of a well-ordered 

society. Legal sanctions can induce compliance, and morality will 

sometimes permit us to back it up with legal sanctions, but legal 
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sanctions are not fit to drive the bulk of human commerce. Morality 

must and does largely generate its own support. That internal 

support is my immediate concern. 

The second issue concerns how other agents will react to 

agents attempting to comply with those standards. If following those 

standards would induce others not to follow them, then those 

standards won't be part of a well-ordered society. Accordingly, a 

realistic action-guide must describe how a person ought to act given 

how he expects others to act. We can flesh out the notion of 

behavioral restraint as either a public or private good in paradigm 

cases. Unconditional altruism is a public good. By unconditional 

altruism, I mean attempting to maximize the good without calculating 

how others will react. (In a Prisoner's Dilemma, for. example, an 

unconditional optimizer would cooperate simply because cooperating 

produces a higher group payoff.) Unconditional cooperation's 

benefits fall upon altruists and nonaltruists alike, often 

disproportionately upon the latter, because the latter will change 

their strategies so as to tap the flow of benefits. If and when 

agents cooperate unconditionally, they encourage others to free 

ride. The kind of behavior that undermines a well-ordered society 

can proliferate. The problem is not that the agent is unable or 

unwilling to follow a standard of unconditional cooperation. Rather. 

others are unable or unwilling to resist taking advantage of the 

agent who follows it. 
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"Reciprocal altruism" (coined by Trivers, 1971) is a private 

good. Its benefits fall disproportionately upon other reciprocators. 

(In an iterated Prisoner's Dilemma, reciprocal altruism would amount 

to playing a "tit-for-tat" strategy. See Axelrod, 1984) By 

permitting people not to cooperate with free riders, morality gives 

behavioral restraint a chance to be stable. It permits people to 

discourage free riding. It does this by making the benefit of 

cooperative behavior in a well-ordered society an excludable good. 

(An excludable good is available exclusively, or at least mainly, to 

those who cooperate in return.) 

Unconditional contribution gives free riding positive 

feedback and is therefore destabilizing. Reciprocity gives free 

riding negative feedback, which makes it comparatively stable. 

Hence, moralIty requires reciprocal rather than unconditional 

cooperation. 

I am not arguing that reciprocity is legitimate merely 

because deviating from straightforwardly optimizing behavior is 

often rational from the individual agent's viewpoint. (This more 

limited goal is a major concern of Appendix 1.) My conclusion here 

is that the impersonal viewpoint motivates reciprocity. 

How so? Suppose we can capture the idea of the impersonal 

viewpoint in the metaphor of society as an organism. Further, 

suppose the social organism could decide as such. For its own 
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health, its decisions would naturally take into account effects that 

were externalities from the viewpoints of its components. (For 

example, the social organism would choose for its components to 

voluntarily give blood, since the benefits as well as the costs are 

internal to itself as a decision-making unit.) However, the social 

organism's decision-making is in fact decentralized. Consequently, 

its health requires its components to give each other the incentive 

to take the external effects of their actions into account (for 

example, by giving free blood transfusions only to those who have 

previously donated blood). Reciprocal rather than unconditional 

altruism is a good idea from the social organism's viewpoint, not 

just from the viewpoints of its parts. 

The impersonal point of view is arguably the fundamental 

point of view in ethics. Even so, we must study the personal point 

of view to find which requirements and permissions make sense from 

the impersonal viewpoint. We must do this because we must devise 

institutions on the assumption that citizens will choose according 

to their own personal viewpoints. The conclusion of this section is 

that, to internalize the externalities that individual actions 

generate, the morality of a well-ordered society incorporates a 

behavioral standard of reciprocity. 
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Property and Justice 

The agent-centered principles implicit in the standard of 

reciprocity provide a grounding for property rights. Further, the 

defeasibility of these principles provides the foothold we need to 

explain when property rights may be overridden for the sake of 

public goods production. In the following sections, I undertake to 

justify these claims. In this section, I argue that considerations 

of justice support property rights. In subsequent sections, I argue 

that property rights are also justified by the role they play in 

promoting general welfare. 

I have insisted that justice is not analytically connected to 

entitlements. Yet analytic connections are not the only kind of 

connections there are. In fact, I want to argue now that whether a 

society is just depends upon the nature of its entitlement system. A 

set of entitlement rules can take various forms and hence can be 

made to accommodate principles of desert. Moreover, it could do so 

in more than one way. Justice constrains but does not uniquely 

determine its shape. 

Principles of justice at the practical level must be part of 

a public and stable set of rules. Otherwise they will not be part of 
. 

the system at all. The rules must allow us to make plans and settle 

disputes. Well-chosen entitlement rules are consistent with 

society's goal of giving people ample opportunity to devise and 

pursue intelligent plans in peace. They should also largely align 
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entitlements with observable processes whose outcomes track desert. 

(A notable example of such a process is production. A person who has 

what he has produced also tends to have what he deserves. Of course, 

since the connection is not analytic, it can be disrupted in various 

ways.) Rules of entitlement can incorporate justice into a system of 

social rules even though we cannot analyze justice in terms of 

entitlements. Entitlement systems are the best approximations of 

justice as desert that the state has the information and the 

manpower to run. 

An entitlement system should always be open to scrutiny 

according to how well it facilitates our cooperative venture without 

straying too far from a distribution consistent with desert. We can 

criticize it from either end. Nevertheless, as I argued in this 

section, considerations of justice point to an entitlement system 

even though justice is not analyzable in terms of entitlements. 

Next, I will argue that the goal of promoting general welfare also 

mandates an entitlement system. If both claims are correct, an 

entitlement system is a fundamental part of a well-ordered society. 

Property and Personal Projects 

Observing the constraint that people ought to get what they 

deserve need not compromise general welfare, as I argued in the 

second section ("Well-ordered Society"). The goal of general welfare 

need not weigh in favor of allowing the state maximum latitude in 



130 

pursuing the good. In fact, citizens are better off when property 

rights restrict what the state can do. This section has three parts. 

In the last, I characterize the state's role in promoting general 

welfare as being to promote what I will call positive freedom, 

primarily by enforcing property rights. In this subsection, I lay 

the groundwork for such a characterization. Along the way, I respond 

to an obvious objection stemming from the implications of 

diminishing marginal utility. 

A basic maxim of prudence is that one ought to keep one's 

options open if one can do so at reasonable cost. Allen Buchanan 

argues that, as a basic principle of rationality, "One ought, 

ceteris paribus, to maintain an attitude of critical revisability 

toward one's own conception of the good (or life-plan) and of open

mindedness toward competing conceptions." (Buchanan, 1975, p.399) 

According to Buchanan, what Rawls calls primary goods (See Rawls, 

1971, p.62) are essential to maintaining or developing such a 

capability. Among primary goods are first, things needed for 

pursuing ends in general, and second, maximally flexible assets. 

Buchanan goes on to say, "Since one ought to make provision 

for implementing the new or modified conceptions of the good one may 

develop, one ought to attempt to secure those things which will be 

useful for the implementation of as broad a range of conceptions as 

possible." (Buchanan, 1975, p.403) This raises a problem. Isn't the 
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general good at odds with allowing individuals to acquire sufficient 

assets to maintain effective revisability? In particular, doesn't the 

supposition of diminishing marginal utility imply that the 

insti tution of private property "wastes welfare"? It allows some 

people to satisfy secondary and tertiary needs, like preserving 

revisability. Meanwhile, other people's primary needs, like getting 

enough to eat, go unsatisfied. Property ordinarily trumps need or 

utility as a claim on goods. Can we credibly say it's good that such 

trumps exist when some people haven't enough to eat? 

Yes, we can. Instituting property rights allows individuals 

to pursue their tertiary goals without waiting until everyone's 

primary needs are satisfied. This isn't such a bad thing. Suppose we 

concede that the marginal utility of consumption decreases and that 

there is an impersonal viewpoint from which interpersonal 

comparisons are feasible. Even so, the argument for redistribution 

remains obscure. 

First, if we take seriously the idea that there is an 

impersonal or overall point of view, we have to realize it may not 

agree with our own or, for that matter, with anyone's. Nutrition is 

a more fundamental need than literacy from any individual's point of 

view. Yet, from a more impersonal perspective, perhaps one person's 

literacy can outweigh another person's hunger even though both of 

them would give up reading before they would give up eating. A ---- . 
society in which some starve while others learn to read may 



conceivably be judged better than a society in which no one 

starves, but no one learns how to read either. 
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I make the preceding point in terms of consumption decisions 

alone. My second point is that people can use goods for production 

as well as for consumption. Suppose we redistribute grain from a 

rich to a poor person. The poor person may put it to a primary use. 

That is, the poor person may eat it. The rich person, being already 

satiated calorically, would use it in a secondary way. In particular, 

he could plant it. Hence, secondary uses can be more productive than 

primary uses. Therefore, we don't necessarily want to transfer goods 

to those who will get a greater marginal utility from consuming 

them. Consumption is the highest valued marginal use at low income 

levels. Yet, because of decreasing marginal utility of consumption, 

production gradually becomes a higher-valued use. Hence, for the 

sake of production, bluntly speaking, goods ought to be in the hands 

of those who don't need them. 

The point is not merely of agricultural interest. It applies 

as well for peop~e who might use money for immediate medical care 

compared to those who might invest the money in medical school 

tuition. Diminishing marginal utilities don't weigh as heavily 

against property rights as one might think. In fact, they seem to 

weigh if favor of respecting the utility-trumping function of 

property rights once we realize the productive implications of the 
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diminishing marginal utility of consumption. If I may stress my 

point, redistribution reduces opportunities to produce. This is 

quite separate from the familiar point that redistribution reduces 

incentives to do so. (For a nice discussion of the latter point, see 

Buchanan, 1985, p.56-58.) 

Although a secondary need at best, fostering critical 

revisability thus is defensible. It promotes general welfare 

directly. Moreover, critical revisability is nurtured as an effect 

of promoting general welfare in other ways, such as by allowing 

concentrations of wealth sufficient to create opportunities and 

incentives to produce. Individuals want maximum flexibility for 

selecting, pursuing, and revising life plans. Hence, we have reason 

to choose institutions so that individuals have such flexibility. Of 

course, this differs from choosing institutions with an eye to their 

flexibility. As a general rule, institutional flexibility is a 

headache for individual planners. 

Buchanan notes, "If it is rational to make provisions for 

implementing one's conception of the good, and especially if one is 

to p'rovide for implementing new or revised conceptions of the good 

one may develop, then it is rational to secure the conditions of the 

pursuit of ends generally." (Buchanan, 1975, pA03) The institution 

of private property is such a condition. Private property is a 

maximally flexible instrument, instrumental in the creation of 

wealth, another maximally flexible instrument. So goes this 
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property. 
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Of course, basic nutrition is also a precondition for the 

pursuit of ends generally, Even so, we can plausibly construe 

private property as a precondition, at least in the long run, for 

producing even the most basic foodstuffs. After all, privatization 

minimizes externalities that would otherwise cripple productivity. 

The next subsection expands this idea. 

Externalities 

Externalities drive a wedge between individual and collective 

rationality. Laws can internalize externalities for mutual 

advantage. The law must do what it can to get people out of the 

commons, including the general moral commons of behavioral 

restraint. Unless privatized, people will use the fruits of the 

commons solely as consumption goods. If they do not consume the 

fruits when they have the chance, someone else will. Conversely, if 

only the fruits themselves are privatized, people will overtax the 

commons' productive capacity. The cost of production becomes an 

external cost, borne largely by the commons instead of the producer 

himself. (Hardin, 1968) 

Morality permits, in fact encourages, us to create and enforce 

property rights expressly to close off the commons in the fruits of 

production. So far as it can, it internalizes the benefits (and the 



135 

costs) of productivity. This is the major contribution society makes 

in helping people develop and pursue intelligent plans in peace. It 

is the foremost goal of the cooperative venture for mutual 

advantage. Property rights and privatization in general is the 

secret of escaping the commons. 

Some might question a system of private property on the 

grounds that there is no satisfactory theory of initial acquisition. 

Locke's theory holds that one can legitimately remove goods from the 

commons by mixing one's labor with them. However, one must leave 

enough and as good for others. The trouble is that the proviso 

appears literally impossible to satisfy. (See Nozick, 1974, p.174-

176) On the other hand, consider that leaving a piece of land in the 

commons may also fail to leave enough and as good to others. Why? 

Because leaving it in the commons leaves it open, for instance, to 

destructive overgrazing. Looking at it this way suggests that 

Locke's proviso not only permits but also requires privatization. If 

we should leave enough and as good for others, we should above all 

leave enough and as good for future generations. To leave enough and 

as good for future generations, we must above all protect them from 

present-day commons tragedies. The only way to save the commons is 

to make access to it an excludable good. It occurs to me that we 

could restrict access to the property without privatizing it by 

insti tuting a "time-share" arrangement. This would slow the 
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externalities of mistreatment. Posterity requires that access be 

spatially restricted as well. 
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There remains the problem of explaining why people should not 

be allowed to appropriate the entire stock of a vital natural 

resource, such as a region's only waterhole. In fact, it is not true 

that doing so would always be wrong. It depends upon what is 

required to preserve the waterhole's accessibility to all. It may be 

that privatizing it is better than allowing it to be destryed by a 

commons tragedy. Explaining when privatization is apprpriate in this 

case requires us to introduce what I would call a "Hobbesian 

proviso." In the same way that even an absolute monarch loses his 

authority when he becomes either unable or unwilling to protect his 

subjects from the exigencies of the state of nature, so the 

institution of private property loses its authority over people when 

it puts them in a situation that is even worse than the tragedy of 

the commons. 

Of course, privatization is not a panacea. People sometimes 

ruin their own property. Sometimes an injunction to care for it 

properly is necessary. Still, if the property is private, at least 

there is some identifiable party to whom that injunction can be 

served. So I don't consider justifying initial acquisition a 

particular problem for a private property system. 
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Negative Liberty and Positive Freedom 

Negative liberty, defined as the absence of external 

impediments, is constrained by private property. What was once a 

commons now has a fence around it. and trespassing occasions rude 

treatment. Negative liberty is a good thing. It is good for a 

reason: it is a precondition for the pursuit of the good in general. 

In other words. it is a precondition of positive freedom. defined as 

the ability to successfully pursue intelligent plans in peace. 

But if enhancing positive freedom is the end to which negative 

liberty is the means, this suggests there may be such a thing as too 

much negative liberty. When? When people get in each other's way so 

much that they no longer can successfully pursue their plans in 

peace. 

To put it another way. maximizing behavior occurs relative to 

constraints--the less the constraints. the higher the potential 

maximum. The job of institutions is to minimize constraints. So why 

constrain negative liberty? Because people impose externalities on 

each other as they execute individual maximization strategies. The 

externalities add to the constraints of those around them. By 

constraining negative liberty. the law can relieve people of the 

constraints imposed by negative externalities. thereby having the 

net effect of enhancing positive freedom. In short. we need some 

restrictions on negative liberty for the same reason we need 

negative liberty itself. Some restrictions are preconditions for the 
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successful pursuit of the good in general. 

The best way for the state to promote general welfare is to 

promote positive freedom. It can do this by putting individuals in a 

good position to handle the job of achieving their own goals. 

Individuals are generally better at it anyway. (See Mill, 1859, for 

a more eloquent statement.) The social contract serves its purpose 

best when presented as a set of constraints on negative liberty, 

such as property rights, not as a set of goals. Individuals already 

have their own goals. They bear the burden of maximizing within the 

constraints. 

Oddly, certain kinds of negative externalities should be 

permitted, even encouraged. Extending property rights so as to 

curtail them, instead of enhancing positive freedom, would curtail 

the maximization process that generates them. Specifically, 

affecting another party's property only by changing its market value 

is permissible. Forbidding such external effects would amount to 

making it illegal to enter a market in competition with incumbents, 

because doing so ordinarily forces incumbents to either cut prices 

or lose business. The upshot is that there is a limit to what can be 

privatized. No one can own markets per se. An incumbent's share of 

the market can be taken away by his competitors. No one has to ask 

his permission. Markets as such will remain in the commons. 

Private property, as a concretization of a fully agent-
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centered theory, allows one to pursue personal projects, subject to 

the property rights of others. The restrictions that property rights 

embody are, however, inherently defeasible. The rationale behind 

them only supports them to a point, after which defeaters are 

triggered. Private property gives people sufficient independence to 

pursue and attain in peace their own conceptions of human 

excellence. Yet, securing this positive freedom may sometimes 

require overriding property rights for the sake of public goods 

production. We now turn to the subject of these defeaters. 

Agent-centered Principles and Defeaters 

What departures from a consequentialist action-guide do 

either justice or the general welfare require? I claimed there would 

be a place for negative liberty because it is a precondition for 

pursuing the good in general. I claimed there would be a place for 

private property for two reasons. First, the existence of the 

instituticn is a precondition for pursuing the good. It gives people 

the security they need to become producers. Second, private property 

is itself a maximally flexible asset. One can store or exchange 

one's possessions if one has title to them. Private ownership, 

however, is defeasible by considerations underlying both negative 

liberty and private property as a limitation on negative liberty. A 

state's job is to promote general welfare by promoting positive 

freedom. Doing so may require marshalling the resources of society's 
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members for public goods production. In this section, I will try to 

make these claims more precise by recasting them in terms of agent

centered principles. 

Rather than generally requiring optimal contributions to public 

goods projects, morality instead calls for a more discriminating 

form of cooperation, namely reciprocity. Morality requires 

straightforwardly optimal contributions to public goods projects 

only when others are helping to produce the good at mutually 

profitable levels. The moral law in a well-ordered society 

incorporates an agent-centered prerogative that permits refusing to 

cooperate with free riders. To say this is to recast the conclusion 

of the earlier section on "Moral Law and Moral Legislature" in terms 

of agent-centered prerogatives. But I argue in Appendix 1 that the 

existence of agent-centered prerogatives requires correlative agent

centered restrictions to restrict what prerogatives can permit 

agents to do to each other. On the strength of that argument, I 

assume here that the moral law also incorporates agent-centered 

restrictions requiring people to tolerate the refusal of 

reciprocators to cooperate unconditionally. 

Such a restriction presumably applies to people even if they 

have the power to compel others to cooperate. Hence it restricts 

what the state can take from some people for the sake of others. 

(Chapter 2 argues that this is what we must expect coercive public 

goods provision to come to.) Such restrictions are the backbone of 
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property rights. Property rights give a person the prerogative to 

use his property to further his own projects even if his projects do 

not maximize utility. Property rights also forbid the state to use 

his property for its projects, even if its plans promise to do more 

good than his. The thrust of my analysis, then, is that property 

rights are conjunctions of agent-centered prerogatives and 

correlative agent-centered restrictions. This explains the 

difference between a person being obliged to support a public goods 

project and it being permissible to force him to support it. The 

agent-centered prerogative implies that a person is not obliged to 

contribute. Something quite different, the correlative agent

centered restriction, implies it is not right to force him to 

contribute. 

Both kinds of principles, however, are defeasible. Public 

goods considerations in the guise of overwhelming consequence 

defeaters limit agent-centered principles that form property rights. 

Although utilitarian considerations as such do not override 

prerogatives, overwhelming magnitudes of the good sometimes do 

(because when the stakes are overwhelmingly large, prerogatives lose 

the general welfare foundations that normally support them). The 

prerogative to use one's property as one wishes is also defeasible 

in a second way, by competing agent-centered principles. When 

exercising prerogatives would violate agent-centered restrictions 



against interfering with the property rights of others, something 

has to give. Normally the prerogative would give way. 
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Insofar as public goods problems can trigger them, I analyze 

overwhelming consequence defeaters in terms of the sign and 

magnitude of the T-C gap. (Recall the symbolism of chapter 2. T is 

the return to each person from the group's total investment. C is 

the cost of individual contribution.) The T-C gap measures the 

difference between two quantities. The first is a person's benefit 

from a given level of a public good's provision. The second is the 

cost of his contribution towards providing the public good at that 

level. The basis for competing principle defeaters might, for 

instance, lie in positive rights to receive public goods. I do not 

believe positive rights of that sort exist. Still, it is worth 

mentioning that this framework does not preclude the existence of 

such rights. I mean to clarify such controversies rather than assume 

them away. 

A T-C gap that defeats one kind of agent-centered principle 

does not necessarily defeat the other. Specifically, prerogatives 

relevant to public goods production suffer defeat when an 

individual's T-C gap becomes obvious. When it becomes clear that 

one's share of the benefits exceeds what one is being asked to 

contribute, nonparticipation becomes tantamount to free riding. As 

this criterion suggests, public goods problems can easily cause the 

defeat of agent-centered prerogatives. It really isn't very 
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important from the meta-level that people with the capacity to 

contribute be allowed to free ride. Both desert and general welfare 

considerations weigh against noncontribution when noncontribution is 

tantamount to free riding. In other words. solving the assurance 

problem defeats the prerogative not to contribute. (This assumes 

there are no independent moral restrictions against participating. 

If the project involves wiretapping a foreign embassy's telephone. 

there might be no prerogative to contribute in the first place.) 

There is a second kind of overwhelming consequence defeater 

relevant to agent-centered prerogatives in the context of public 

goods problems. Consider the summation of T-C gaps for the whole 

group. Suppose the summation is very large. If so. perhaps that 

magnitude would defeat an individual's prerogative not to contribute 

even if that individual's Q~ gap was negative. I do not know where 

the trigger of such a defeater might be found. or if it even exists. 

There is a real controversy here. however, and it is capturable 

within this framework. So I wish to at least note the possibility of 

such a defeater. 

Of course, forcing people to contribute is another story, 

which raises the subject of restriction defeaters. If an 

individual's T-C gap is large enough, this might defeat the 

restriction against taking his property. The state could then force 

him to contribute. Here, too. finding the trigger is no easy task. 
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Consider also that if we really know which people's T-C gaps are 

substantial and positive, coercion is not needed. A conditionally 

binding assurance contract requiring unanimity could nicely handle 

the problem, as discussed in chapter 2. Moreover, the baseline is 

not the result of no one contributing. Rather it is the result of 

public goods production being undertaken with voluntary funding. 

Hence, individual T-C gaps probably would never trigger the 

restriction defeater. I admit we can imagine a case where the state 

knew that individuals had a substantial and positive T-C gap but the 

individuals themselves did not. The state could not count on people 

contributing voluntarily even if it did require unanimous 

contribution. So individual gaps could trigger the defeater in such 

a case. But such a combination of knowledge conditions would seldom 

materialize. 

The T-C gap summation is the more relevant prospect as a 

restriction defeater. Such a defeater would not depend on the sign 

or size of individual T-C gaps. It would be triggered when the T-C 

summation becomes more important than entitlements as a vehicle for 

promoting general welfare. (Without a constitutionally guaranteed 

maximum tax rate, the maximum rate is implicitly 100%, and any 

statutes saying otherwise are subject to change without warning. So 

it is no exaggeration to say the private property system as a whole 

is what is being overridden.) People disagree on where this point of 

defeat is, and hence on how often if ever it is triggered. Yet few 
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would deny its existence. At any rate, if it exists, this identifies 

its nature. 

Is it just to override agent-centered restrictions in such 

circumstances? Look at the defeater trigger this way. Being forced 

to contribute income one has earned means one ends up with only a 

portion of what one deserves. On the other hand, one might have more 

than one would deserve without the general practice of forcing 

people to contribute. (Certain people might have more, for instance, 

if the lack of certain public goods made crime more profitable, 

without deserving more.) Without the provision of certain public 

goods, principally national defense, there might be relatively 

little for anyone to deserve. And some of these public goods might 

not be providable without forced contributions. 

Agent-centered restrictions applying to legislators will 

restrict what the state can take from some for the sake of others. I 

mentioned that legislators must consider the cost of compromising 

their entitlement system. More specifically, the restriction on 

coercive fundraising will be such that those suffering a net cost 

would not be better off jointly exiting the arrangement. The 

arrangement has to be such that no subgroup can better itself by 

striking out on its own. An arrangment that fails this test 

obviously will not promote general welfare, since people do in fact 

exit economies that fail such tests, principally through black 
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markets and through a kind of emigration sometimes called the "brain 

drain." Nor will such an arrangment give people what they deserve. 

The cooperative venture is supposed to produce net benefits. Yet 

those exiting the arrangment are those who have a net cost imposed 

upon them as their reward for helping to produce those benefits. 

Coercive Power: Restraint ~ ~ Public Good Revisited 

Coercion is akin to choosing unconditional cooperation for 

everyone. Unfortunately, taking the decision away from individuals 

and making it for them on behalf of society has its own costs. 

Although coerced support isn't contingent upon reciprocation, it 

also isn't contingent upon a project being worth supporting. Hence 

the crucial public choice insight that behavioral restraint in the 

use of coercion becomes a public goods problem in itself. (See 

Buchanan and Tullock, 1962) Those with the power to coerce ipso 

facto have the power to choose for everyone. They may not confine 

the choice of universal cooperation to situations where universal 

cooperation is of universal advantage, or even general advantage. 

I find the familiar image of the state as an umpire 

an appropriate metaphor for how the state should conduct itself. 

This function need not stem from it having the goal of being an 

umpire. Its goal may be explicitly positive. It may nevertheless 

best accomplish its positive goals by assuming the negative role of 

umpire. The people can play the game themselves. 
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Having the umpire assume a dual role by also acting as a 

player suggests obvious dangers for other players. No one can count 

on her government pursuing her conception of the good if it takes a 

more active role. And even if it does, it may not do so competently. 

Being a good umpire is tough enough. Being simultaneously effective 

as both umpire and player is considerably less likely. Admittedly, 

when it comes to politics, the umpire is also inevitably a player. 

The point is that the umpire's power should be minimally manipulable 

from the positions of those within the game. The constitution's 

purpose is to minimize the umpire's playing time while still leaving 

it able to act as an umpire. 

Hope, Faith of ~ Sort, and Charity 

Market processes and the generosity of a secure and 

prosperous citizenry can and do supply the further conditions needed 

for positive freedom. Still, this leaves us with the organization of 

charity having some of the aspects of a public good. First, however, 

as I have stressed, to make incomes a communal asset also creates a 

potentially catastrophic public goods problem. Second. there is 

something good to be said for leaving the organization of charity as 

a public good. The advantage is that it reduces the accessibility of 

charity as something upon which to free ride. Assuring charity is 

not a prerequisite for providing it. Moreover, it would be better 

to provide without assuring it. Without the guarantee, the good is 



excludable enough that free riding might require more effort than 

most people would care to muster. • 
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People generally mind their own business. But they have to be 

able to hope others will do likewise. They must also have hope that 

their own business will be enough to sustain them. The social 

contract establishes stability and predictability of constraints. It 

must also give people hope that by conforming to the terms of the 

contract, they may flourish. If too many people would be better off 

without the contract, it will not survive, except perhaps as an 

apology for tyranny. 

Institutions must minimize the extent to which people regard 

each other as threats. Well-enforced property rights help. Hope 

makes people civil, benevolent, and industrious. Giving people hope 

of prospering in peace is another way to eliminate them as threats. 

So we must give people hope without treating their needs as legal 

claims. Treating their needs as legal claims makes them a threat to 

those whom the state will force to support them. 

The market does not assure people of prosperity. It only 

gives them hope. Nevertheless, people generally do prosper. One of 

the reasons they prosper is because they aren't assured of 

prosperity. In response to the lack of assurance, they produce. 

Because they produce, they prosper. 

A private property system comes as close as any system to 

ensuring that each person will be left in peace with the means to 
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pursue and attain her own flourishing. But our need for assurance 

that people will have this chance is less important than that people 

actually have it. Perhaps the system that actually provides the best 

chance also provides no assurance of doing so. 



CHAPTER 6 

SUMMARY 

In the preceding pages, I discussed what public goods are and 

why exercising political authority might be a precondition for 

public goods production at adequate levels. The production of public 

goods has effects that spillover onto people who are not involved 

in the production process. This creates both free rider and an 

assurance problems. But these problems are not sufficient to justify 

using coercive political authority to raise funds for public goods 

provision. They are not enough to make political authority 

necessary. When we also consider that there will be honest holdouts 

as well as free riders, we have a situation where cooperation cannot 

be made a dominant strategy by contractual means. At the same time, 

we have a situation where, if coercive political authority is used, 

the point of using it will be to force honest holdouts to pay so 

that free riders have nothing to gain by impersonating them. Since 

this is not a very nice thing to do to honest holdouts, I asked what 

happens if we respond by leaving the free rider problem unsolved. 

Can our contractual solution to the assurance problem (which remains 

practical despite the existence of honest holdouts) noncoercively 

generate adequate funding for public goods production? Laboratory 

results were promising but inconclusive. Solving the assurance 
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problem makes a substantial difference, but even a design that makes 

optimal contributions a dominant strategy is not enough to reliably 

elicit optimal contributions. Still, the laboratory data yielded one 

interesting result that is clear. Dominance per se is not what leads 

people to pick one strategy over another. The decision procedures 

people actually employ are much harder to characterize than that. 

I explored and rejected the possibility that although the 

CBAC does not raise funding coercively, it is nevertheless at least 

derivatively coercive because its efficacy depends on the existence 

of a coercive contractual enforcement mechanism. It relies on a 

contractual enforcement mechanism, to be sure, but such a mechanism 

can be developed and administered noncoercively. Neither its origin 

nor its application presupposes coercion. Thus the CBAC is a genuine 

alternative to coercion. Moreover, although national defense is an 

unlikely candidate (unless the country's own borders were under 

attack, perhaps) for provision by CBAC, perhaps even so basic a 

service could be provided noncoercively along with a basic framework 

for law and order by an organization that, although essentially 

private, was nevertheless a legitimate political authority. 

Turning to the normative issues surrounding our need for 

public goods and the options we have in choosing a provision 

mechanism, I argued that the moral basis of property rights lies in 

the fact that they are preconditions for the successful pursuit of 



personal projects by individuals in general. This same fact forms 

the moral basis for overriding them to produce vital ~ublic goods 

when there is no other way to produce those goods at acceptable 

cost. 
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I separated the issues of what we are obliged to do and what 

we can legitimately be forced to do by analyzing property rights as 

conjunctions of agent-centered prerogatives and agent-centered 

restrictions. I defended agent-centered principles by arguing that 

an action-guide must incorporate them in order to respond to the 

fundamental challenge for interpersonal morality, which is to tell 

us how to handle externalities, including the positive 

externalities at stake when we decide whether to help produce 

public goods. 

,.- -. 



APPENDIX 1 

PERSONAL PROJECTS AND AGENT-CENTERED THEORlES 

What possible shapes could a moral action-guide take? Samuel 

Scheffler (1982) characterizes the alternatives as follows: At one 

extreme, consequentialist theories rank "overall states of affairs 

from best to worst from an impersonal point of view." (Scheffler, 

1982, p.l) Act-consequentialism requires that each agent always 

act so as to produce the optimal state of affairs.(Scheffler, 1982, 

p.2) At the other extreme, fully agent-centered theories, unlike 

act-consequentialist theories, incorporate agent-centered 

principles of two kinds: 

1. Agent-centered restrictions (ACRs) sometimes forbid agents to 

produce the best available state of affairs. (Scheffler, 1982, p.5) 

2. Agent-centered prerogatives (ACPs) sometimes permit agents to not 

produce the best available state of affairs. (Scheffler, 1982. p.5) 

As this characterization suggests, fully agent-centered 

theories are not the only alternative to act-consequentialist 

theories. In particular, Scheffler outlines a "hybrid" theory, which 

incorporates ACPs without incorporating ACRs. The theory always 

permits producing the optimal outcome, but also sometimes permits 

doing otherwise. 

Scheffler's thesis is that hybrid theories are a legitimate 
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alternative to act-consequentialism, but fully agent-centered 

theories are not. His argument proceeds in two stages. First, he 

argues for the relatively modest thesis that there is a rationale 

for ACPs based on the importance of personal integrity. This 

rationale "is independent of any rationale there may be for agent

centered restrictions, in the sense that someone who is motivated in 

this way to accept a prerogative can at the same time consistently 

refuse to accept such restrictions." (Scheffler, 1982, p.81) 

Scheffler calls this the independence thesis. 

As Scheffler notes, "If the independence thesis alone were 

true, then hybrid theories would still represent a bona fide 

alternative to consequentialist and fully agent-centered 

conceptions." (Scheffler, 1982, p.82) The second stage of 

Scheffler's argument, however, is more daring. "The asymmetry thesis 

asserts that although it is possible to identify an underlying 

principled rationale- for an agent-centered prerogative, it is not 

possible to identify any comparable rationale for agent-centered 

restrictions." (Scheffler, 1982, p.82) If the asymmetry thesis were 

also true, then fully agent-centered theories, however plausible 

intuitively, would be theoretically stillborn. 

I think both the asymmetry and independence theses are false. 

Both agent-centered prerogatives and agent-centered restrictions can 

rationally be incorporated into a moral action-guide. Accordingly, my 

analysis of property rights as conjunctions of the two kinds of 
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principle is not undermined by Scheffler's argument. The rational 

alternatives to act-consequential ism are fully agent-centered, not 

hybrid. In this appendix, I explain why. 

The Independence Thesis 

According to Scheffler, act-consequential ism requires an 

agent "to allocate energy and attention to the projects and people 

he cares most about in strict proportion to the value from an 

impersonal standpoint of his doing so ... " (Scheffler, 1982, p.9) If 

required to act in such a way, Scheffler continues, an agent will be 

alienated from his own actions. Why? Because the agent cares about 

his projects out of proportion to the value that those projects have 

from an impersonal standpoint. His actions will no longer have his 

own convictions as their source. If integrity consists of pursuing 

projects that have one's convictions as their source (Scheffler, 

1982, p.8), then the kind of behavior act-consequential ism requires 

would undermine the agent's integrity. (Scheffler, 1982, p.9) 

Scheffler claims that one way, arguably the best way, to 

protect agents as separate persons with separate goals is to 

constrain consequentialism by incorporating ACPs. Within limits, 

ACPs permit agents to devote energy to their p~ojects out of propor

tion to the importance those projects have from an impersonal point 

of view. Scheffler advocates this strategy for two reasons: 

The first is that... people do not typically view the world 
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from the impersonal perspective, nor do their actions 
typically flow from the kinds of concerns a being who 
actually did inhabit the impersonal standpoint might have. 
The second intuition is that, given this conception of the 
importance of the natural fact of personal independence, a 
moral view gives sufficient weight to that fact only if it 
reflects it, by freeing people from the demand that their 
actions and motives always be optimal from the impersonal 
perspective, and by allowing them to devote their attention 
to their projects and concerns to a greater extent than 
impersonal optimality by itself would allow. (Scheffler, 
1982, p.62) 

Scheffler's rationale in its "final form" states that the 

prerogative "embodies a rational strategy for taking account of 

personal independence, given one construal of the importance of that 

aspect of persons." (Scheffler, 1982, p.67) At the same time, our 

concern for increasing an agent's freedom does not, at least on its 

face, give us any reason to impose restrictions on him. Thus, this 

rationale for ACPs seems independent of any rationale there may be 

for ACRs. 

Scheffler doubts there is any comparably plausible rationale 

for ACRs. ACRs "have the effect of denying that there is any non-

agent-relative principle for ranking overall states of affairs such 

that it is always permissible to produce the best available state of 

affairs so construed." (Scheffler, 1982, p.81) In the process of 

"characterizing these restrictions more fully" (Scheffler, 1982, 

p.81) Scheffler asserts that ACRs "prohibit the victimizing of one 

person even to prevent the multiple victimization of other people, 
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or comparably objectionable events." (Scheffler, 1982, p.100) After 

considering and rejecting several possible rationales for such ACRs. 

Scheffler concludes that "an adequate rationale for agent-centered 

restrictions still eludes us ... " (Scheffler, 1982, p.129) 

Scheffler's attack is a nonstarter. In trying to characterize 

ACRs more fully, he has characterized them inaccurately. 

Specifically, the premise that ACRs prohibit harming one person to 

prevent comparable harm to several others is false. Of course, we 

may formulate ACRs that happen to have this property, but the 

property is not essential. The only essential property of ACRs is 

that they sometimes prohibit producing the optimal outcome. 

Defenders of ACRs have the option of maintaining that restrictions 

against harming one person are defeasible by precisely the kind of 

conflict that concerns Scheffler. In other words, we can say that 

harming one person is impermissible unless obeying this prohibition 

conflicts with preventing comparable harm to many others. Of course. 

defenders of ACRs cannot maintain that ACRs can be overridden merely 

for the sake of maximizing the good. That sort of defeater would 

render ACRs vacuous. Defenders of ACRs do, however, have the option 

of maintaining that ACRs are defeated when overwhelming magnitudes 

of the good are at stake. Scheffler acknowledges that "there is wide 

variation among fully agent-centered conceptions with regard to the 

circumstances, if any. under which the restrictions are thought to 
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be overridable." (Scheffler, 1982, p.85) Unfortunately, Scheffler 

unaccountably ignores that defeasible ACRs meet the objections he 

raises. 

Ignoring defeaters can make an otherwise acceptable principle 

look more problematic than it really is. As Scheffler says, an ACR 

that forbids harming one person to prevent five people from being 

comparably harmed seems paradoxical. But it is no more paradoxical 

than an ACP that permits harming five people to prevent one person 

from being harmed in the same way. The alleged paradox sterns from 

the nature of agent-centered principles in general, not from the 

nature of ACRs in particular. What the paradox really suggests is 

that agent-centered principles of either kind, restriction or 

prerogative, can be overridden when the stakes are large enough. In 

fact, in fleshing out the notion of an ACP, Scheffler himself 

introduces defeaters. 

[A] plausible agent-centered prerogative would ... allow 
the agent to promote the non-optimal outcome of his 
choosing, provided only that the degree of its inferiority 
to each of the superior outcomes he could instead promote 
in no case exceeded, by more than the specified proportion, 
the degree of sacrifice necessary for him to promote the 
superior outcome. (Scheffler, 1982, p.20) 

Unfortunately, Scheffler neglects to characterize ACRs in any 

analogous way, but his formulation of ACPs will serve as a model. An 

ACR could forbid acts falling under certain descriptions, ~ when 

such ~ act would produce the optim~ outcome. The restriction would 

be defeated only when the restricted act is superior to any 
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unrestricted act ~ m2!:£. than Scheffler's "specified proportion". 

This formula incorporates a defeater allowing the 

restrictions to be overridden when overwhelming magnitudes of the 

good are at stake. We may also wish to set aside the kind of 

"paradoxical" ACR that Scheffler attacks. If so, we can add a second 

kind of defeater, which permits overriding the restriction to 

prevent more weighty violations of ACRs. So we have two kinds of 

defeaters. The first stems from the possibility of overwhelming 

considerations of the good, the second from the possibility of 

competing considerations of the right. 

Adding these two defeaters fleshes out ACRs in a way that 

parallels the way that Scheffler fleshes out ACPs. Further, the 

result still conforms to Scheffler's definition of ACRs. ACRs 

incorporating these two defeaters would still sometimes (i.e., when 

the magnitudes of the good at stake are not overwhelming) forbid 

producing the optimal outcome. Hence, adding these two defeaters by 

no means changes the terms of the debate. 

Against the Asymmetry Thesis 

We have examined Scheffler's rationale for ACPs. Recall that 

the asymmetry thesis asserts "it is not possible to identify any 

comparable rationale for agent-centered restrictions." (Scheffler, 

1982, p.82) In fact, Scheffler believes 

... if actions which will have the best overall outcome Q!!!l 
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be undertaken from within the individual's own point of 
view, then the agent-centered restrictions which limit such 
actions, far from representing a way of giving the personal 
point of view priority over the impersonal point of view, 
will appear instead as arbitrary and unexplained 
constraints on the projects and activities of the 
individual. (Scheffler, 1982, p.97) 

Yet there is a rationale for ACRs comparable to Scheffler's 

rationale for ACPs. I concede that ACRs must sometimes forbid 

projects that accord with the agent's convictions and so compromise 

his integrity. Nevertheless, the fact remains that the agent's point 

of view is merely that--one point of view--and not the only one that 

matters. Of course, ACPs give extra scope to the agent as first 

person, while ACRs do not. But ACRs protect the agent as third 

person. Hence, they give agents as third persons extra scope to 

pursue their own plans and projects, while ACPs do not. 

AC~s address the fact that act-consequential ism "requires an 

agent to abandon his own projects or plans, any time some alterna-

tive set of activities would be productive of a better overall state 

of affairs." (Scheffler, 1982, p.12) Similarly, ACRs address the 

fact that act-consequential ism also allows (in fact, requires) an 

agent to require others to abandon their projects or plans whenever 

doing so would produce a better outcome. 

If protecting an agent's integrity is important, then it is 

rational to protect it not only from what a theory of the right 

requires of him, but also from what that theory permits other people 

to require of him. If the importance of the agent's integrity can 
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rationalize not requiring the agent to maximize the overall good, it 

can also rationalize not permitting others to require the agent to 

maximize the overall good. This means the importance of personal 

integrity rationalizes restrictions on using force to maximize the 

good. In other words, there is a rationale for ACRs. Like 

Scheffler's rationale for ACPs, this rationale for ACRs stems from 

the importance of being free to pursue projects that accord with 

one's own convictions. The asymmetry thesis is false. Fully agent

centered theories remain a plausible alternative to act

consequential ism. 

In showing that the asymmetry thesis is false, I granted to 

Scheffler the premise that integrity is morally important. David 

Brink (1986) takes another tack, denying the assumption that 

"utilitarianism allows the impersonal value of an agent's projects 

to exhaust their moral significance." (Brink, 1986, pA31) Brink 

notes "the utilitarian need not accept this criticism and so need 

not move to a hybrid theory. Impersonal moral theories can assign 

moral value to the commitments of agents ... but they refuse to 

assign [the agent's] any special value because they are his." 

(Brink, 1986, p.432) But this fails to address Scheffler's concern. 

However much value a theory of the good attaches to personal 

projects, when the theory is conjoined to consequential ism, the 

value remains both impersonal and exhaustive. What Scheffler is 
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trying to accommodate is the agent's concern for his own projects in 

particular. 

Brink's objection does require comment, though, because my 

rationale for ACRs and hence my refutation of the asymmetry thesis 

also presume the personal point of view is morally important. This 

presumption does not reduce the force of my argument against 

Scheffler's asymmetry thesis, however. This is because if the 

personal point of view was nQ! morally important, then there would 

as yet be no rationale for prerogatives. So for that reason the 

asymmetry thesis would be presumed false. Further, if Scheffler were 

to try to rebut this presumption by finding a genuine alternative 

rationale for prerogatives, there would be a third person analogue 

of this rationale, whatever it was, that rationalized restrictions 

as well. (I am not claiming here that accepting the first person 

rationale for ACPs £Qmmits one to accepting the third person 

analogue for ACRs. I am arguing here against the asymmetry thesis, 

not the independence thesis. Hence, 1 need only claim that the first 

person rationale implies the existence of the third person 

analogue.) The asymmetry thesis is therefore false regardless of 

whether Scheffler is correct in taking the personal point of view to 

be morally important. 
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Against the Independence Thesis 

That the asymmetry thesis is false does not entail that the 

more modest independence thesis is also false. Recall the 

independence thesis. It states that someone motivated by the 

importance of personal integrity to accept ACPs can consistently 

refuse to accept ACRs. (Scheffler, 1982, p.81) In other words, as 

Scheffler claims, if we seek to incorporate agent-centered 

principles into an act-consequentialist theory so that the theory 

can "accommodate the objection from personal integrity, an agent

centered prerogative ... is sufficient. There is no need beyond that 

for agent-centered restrictions ... " (Scheff ler, 1982, p.22) 

I concede for the sake of argument the independence 

thesis' major premise that protecting integrity rationalizes building 

a nonmaximizing element into a theory of the right. Scheffler's real 

problem is that hybrid theories do not protect integrity. ACPs alone 

are not nearly sufficient. If concern for integrity rationalizes 

adding n nonmaximizing element, the theory that rationally addresses 

this concern is fully agent-centered, not hybrid. Having conceded 

the appropriateness of adding a nonmaximizing element, I will for 

the moment set aside objections related to the theory's general 

suboptimality. For now, we examine costs and benefits specifically 

in terms of integrity, because generating a net benefit in terms of 

protecting integrity is Scheffler's rationale for adding a 

nonmaximizing element. (This cost-benefit does not presume a 
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consequentialist meta-theory. Whether modifying a normative theory 

produces a net increase in integrity protection is a factual matter 

to be assessed by whatever meta-level criteria one finds 

appropriate.) 

Consider first the benefit of importing ACPs alone into an 

act-consequentialist theory of the right. Without ACRs, it is always 

permissible to maximize the good. Thus, it would always be 

permissible to prevent other people from exercising their preroga

tives if to do so maximized the good. Therefore, prerogatives 

offer not the slightest protection for an individual's integrity 

from the desire (or duty) of others to maximize the good. 

Then what protection do ACPs offer? ACPs protect against the 

impersonal nature of consequential ism because they sometimes pre

empt obligations to voluntarily act to produce the optimal outcome. 

They don't stop others from forcing a person to produce the optimal 

outcome, and that would interfere with his projects too. But at 

least he need not always volunteer. 

This protection appears substantial because there is a gap 

between the net value of his acting voluntarily and the net value of 

his being forced to do the same act. Specifically, there will be 

cases in which a person could act to produce the optimal outcome, 

but where forcing him to take the same action would not produce the 

optimal outcome. Thus, In such cases, ACPs genuinely expand an 



agent's freedom to pursue projects that accord with his own 

convictions. Thus they seem to protect the agent's integrity in a 

real and valuable way. (I will return to this point in a moment.) 
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On the other hand, consider the cost of using ACPs to 

"hybridize" an act-consequentialist theory of the right. ACPs give 

an agent more freedom to pursue his own projects. However, they also 

give him incredible freedom to thwart the projects of others. This 

is because agents would no longer need to justify their actions by 

appeal to increasing the overall good. ACPs would permit thwarting 

other people's projects despite a net loss in the overall good. The 

only catch is that the overall loss must not exceed by more than a 

specified proportion what agents would forgo if they chose not to 

thwart other people's projects. And the more an agent would forgo by 

not thwarting other people's projects, the larger the prospective 

loss would have to be to rule out thwarting other people's projects. 

Consider a variation of an example devised by Shelly Kagan. 

(1984) Most of us believe that a plausible theory would not require 

an agent to pay, say, $10,000 to save the life of a stranger. But, 

as Kagan says, "the prerogative is sensitive only to the size of the 

loss to others, and not to whether the loss is caused by the agent's 

act." (Kagan, 1984, p.251) This has a wildly counterintuitive 

implication. If the hybrid allows us to keep $10,000 rather than use 

it to save the life of a stranger, it will also allow us to kill a 

stranger to avoid losing $10,000. 
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Note that this example does not require the extra moral 

leeway implied by the "specified proportion." If the stranger's life 

is worth $20,000, for example, the loss in the overall good (Let the 

symbol '$' denote whatever measure is appropriate for quantifying 

the good.) caused by the killing (namely $10,000) does not exceed 

what the agent would forgo by eschewing the killing (also $10,000) 

at all, let alone exceed it by a specified proportion. The larger 

the degree of sacrifice required to produce the optimal outcome, the 

larger the degree of suboptimality permitted by the prerogative. The 

specified proportion, however small, would make the laxness of the 

theory so much the worse. 

Neither Kagan's example nor my version of it makes a truly 

decisive point, however. They do not really meet Scheffler on his 

own ground. The hybrid theory would not be the first theory to jar 

our intuitions and still be true. Yet these examples do make the 

point that the cost of incorporating ACPs alone into a theory of the 

right is staggering. Could the cost of "hybridizing" a theory 

possibly be outweighed by its previously discussed benefit? No, it 

could not. In fact, the theory's laxness causes the substantive 

benefit of incorporating ACPs to evaporate. The gap between the net 

value of volunteering and the net value of being forced to do a 

given action remains. Thus, forcing an agent to maximize the good 

might itself be a nonmaximizing act, but that no longer matters. 



167 

Other people have their own ~rerogatives. Their actions do not have 

to be maximizing. 

Scheffler believes a theory should allow people "to devote 

their attention to their projects and concerns to a greater extent 

than impersonal optimality by itself would allow." (Scheffler, 1982, 

p.62) But the hybrid theory fails to do that. Instead, the criterion 

of impersonal optimality, deficient though it may be, secures far 

more room than Scheffler's hybrid for the unmolested pursuit of 

one's own projects. For one thing, it sharply limits the conditions 

under which one may be killed. Act-consequentialism might require 

you to give up your life if that would maximize the good. The hybrid 

theory permits me to kill you even if giving up your life would not 

maximize the good. 

There are ways to modify Scheffler's ACP formula so that its 

implications are less embarrassing. But the real problem is the idea 

itself, not its formulation. The idea is to give people the freedom 

to perform suboptimal actions with the only restriction being that 

sometimes they will still be required to perform the optimal act. 

That is a bad idea. If you free people from consequential ism to that 

extent, you are also freeing them to harm each other in ways that 

act-consequential ism would not permit. If the theory is to be 

rational, that loss of protection has to be made up, either by 

giving up the ACPs and going back to act-consequentialism, or by 

setting out specific restrictions on what people are allowed to do 
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to each other. Trying to protect personal integrity with ACPs alone 

cannot work. Restrictions are desperately needed once ACPs are built 

in. 

The Need For Agent-centered Restrictions 

At this point, my argument and the related arguments by Kagan 

and Larry A. Alexander (1987) are still not as decisive as they 

might first appear, because they ignore that a theory can 

incorporate restrictions of various kinds while technically 

remaining a hybrid theory. We still need to show that the kind of 

restrictions needed are specifically ACRs. 

We have seen that Scheffler's consequentialist defeater fails 

to address the problem posed by Kagan and myself. A hybrid theory 

permitting one to pursue personal projects rather than prevent harm 

to others will also permit one to pursue personal projects rather 

than abstain from causing the same harm to others. Hybrid theories 

must incorporate to nQrrconsequentialist restrictions to avoid this 

embarrassment. What neither Alexander nor Kagan seem to realize, 

however, is that we can add nQrrconsequentialist restrictions to a 

hybrid theory without converting it into a fully agent-centered 

theory. The way to do this is to add restrictions that only apply to 

nonoptimizing actions. This is not what Scheffler had in mind, to be 

sure, but such restrictions would protect people to a large extent 

from each other. The result technically remains a hybrid because at 



the same time the theory would never forbid producing the optimal 

outcome. 

169 

This retreat is the best move a hybrid theorist can make. The 

question is whether building in restrictions applying only to non

maximizing actions is rational. If integrity's importance moves us 

from consequential ism to a partially restricted hybrid, what makes 

it rational to stop there? Why not go all-out and build in full

blown ACRs? 

I can see two reasons not to stop at a restricted hybrid. 

First, only ACRs can solve the third person side of act

consequentialism's integrity problem. Hybrids, even with 

restrictions on nonmaximizing actions, fail completely to protect 

people from each other's maximizing actions. We can solve the 

problem only by including restrictions that would sometimes forbid 

producing the optimal outcome. 

The second reason to incorporate ACRs is that restricted 

hybrids might not even protect people from each other's 

nonmaximizing actions. Why not? Because in practice restrictions 

applying only to nonmaximizing actions might be too nebulous to 

serve as action-guides. Consider that, in any given case, there 

would be one alternative, namely the optimal one, to which the 

restrictions would not apply. This introduces a new source of 

uncertainty both about when restrictions will be in force on an 



agent's behalf and also about when others will recognize that 

restrictions are in force. To the extent that agents can make 

mistakes, innocently or negligently. the restrictions would not 

protect against nonmaximizing actions either. 
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So. we do have reason to move from a restricted hybrid to a 

fully agent-centered theory. Do we have any rational reason not to 

make this move? One thing a hybrid theorist cannot do is object that 

ACRs are generally suboptimal. That point speaks against hybrid 

theories as well. and hence provides no defense of the independence 

thesis. What a hybrid theorist can do, and what Scheffler does do, 

is object that ACRs cost too much specifically in terms of personal 

integrity. Scheffler says "if actions which will have the best 

overall outcome ~ be undertaken from within the individual's own 

point of view. then the agent-centered restrictions which limit such 

actions. far from representing a way of giving the personal point of 

view priority over the impersonal point of view. will appear instead 

as arbitrary and unexplained constraints on the projects and 

activities of the individual." (Scheffler, 1982. p.97) 

Naturally, constraints could appear arbitrary and unexplained 

to some people, yet whether they are actuallY such is still an open 

question. In fact. if personal integrity is as important as 

Scheffler thinks. the importance of the integrity of third persons 

implies that compliance with certain ACRs would be an essential 

component of permissible projects. rather than an arbitrary 
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constraint on them. 

Consider a restriction against interfering with other 

people's projects. This restriction has obvious benefits in terms of 

protecting integrity. Could the cost of this restriction outweigh 

its benefits, making it rational not to include it in one's theory 

of the right? Of course, but only in cases in which violating the 

restriction would prevent more weighty violations of integrity. 

These cases probably would not be significant enough to outweigh the 

benefits, all things considered. However, this need not be left an 

open question. Those who believe that the integrity cost of this 

restriction is (or could be) reason enough not to move to a fully 

agent-centered theory have the option of eliminating the integrity 

costs entirely. We do this by letting restrictions against 

interfering with other people's projects be defeated whenever they 

conflict with preventing more weighty interferences with other 

people's projects. 

Having moved to a hybrid theory, and from there to a hybrid 

theory incorporating restrictions on nonmaximizing actions, we 

cannot deny the rationality of moving from there to a fully agent

centered theory just by claiming that ACRs are too costly in terms 

of integrity. I just devised an ACR that is not costly at all in 

that way. Of course, even this agent-centered restriction can still 

be costly in terms of the overall good, because it will still 
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sometimes forbid producing the optimal outcome, all things 

considered. So a hybrid theorist might want to retreat to an 

objection concerning the overall suboptimality of adding ACRs. Of 

course, we already know that this objection cannot take the form of 

simply pointing out that fully agent-centered theories are 

suboptimal. That claim is true of hybrid theories as well, and hence 

provides no defense for the independence thesis. The hybrid theorist 

would have to claim that not only are ACRs nonmaximizing, but that 

they make the theory suboptimal to an unacceptable degree. 

In response, I doubt that ACRs would cost as much as ACPs, 

let alone so much more as to make the difference between 

acceptability and unacceptability. Here too, however, there is no 

need to leave the question open. The integrity rationale for ACPs 

and the consequent move to a hybrid theory still presuppose a 

willingness to sacrifice a certain amount of the overall good for 

the sake of protecting integrity. Therefore, we can avoid this final 

objection by making sure that when we add restrictions, we do not 

increase the general suboptimality of the theory to an unacceptable 

degree. We do this by building in an "overwhelming consequence" 

defeater, which defeats the restriction at the point where the 

restriction takes the theory to the critical level of suboptimality. 

Could we not defend the hybrid that reaches the limits of 

acceptable suboptimality with prerogatives alone? My final argument 

does not work against this hybrid, because by hypothesis no further 
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nonmaximizing element could acceptably be added to such a theory. 

Note, however, that the existence of such a hybrid depends on the 

existence of a ceiling so rigid that there would exist a point at 

which no costs whatsoever could acceptably be added. The existence 

of such a ceiling is unlikely and would have to be argued for. And 

even if such a ceiling does exist, it does not allow hybrids in 

general to escape my argument, only maximally costly hybrids. 

Further, all of the theories beneath the cost ceiling, 

whether fully agent-centered or hybrid, are superior to the maximal 

cost hybrid in terms of cost. So the maximal cost hybrid would have 

to be defended on the grounds that its benefits so far outweighed 

the benefits of the alternatives that the gap would justify the 

extra cost. This is also unlikely. In fact, it implies that were one 

to depart from the maximal cost hybrid by dropping the lowest 

benefit per cost prerogatives and using the resulting breathing room 

to add a set of the highest benefit per cost restrictions, this 

tradeoff would not increase the amount of total protection provided. 

It is unrealistic to suppose the least effective prerogatives offer 

more protection than the most effective restrictions. But without 

this supposition, the maximal cost hybrid is indefensible. 

Summing up, there is no objection in terms of integrity costs 

to moving from a hybrid to a fully agent-centered theory. Nor is 

there any objection stemming from the overall costs. On the other 
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hand. some ACRs do have benefits of the kind that motivated a move 

to the hybrid in the first place. Therefore, the considerations that 

rationalize moving from consequential ism to a hybrid theory also 

provide decisive reasons not to stop there. The defeasible 

prerogative to pursue one's own projects, coupled with the 

defeasible restriction against interfering with other people's 

projects. is suitable for use in analyzing property rights. 
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