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frustration. Munro (1975) believed that until there was
some proper means of conveying information to students and
faculty members as to their rights within the university
community, there would continue to be confusion, and all

too many cases would result in litigation.

Legal Relationship Between Universities
and the Courts

The power of those in control of educational
institutions is very great. The extent to which
this power is tempered by actual legal restraints
varies from place to place but tends, in many,-
instances, to remain obscure. The extent to which
it could be or ought to be so tempered remains
relatively unexplored as do the principles around
which such decisions might be made (Armour, 1975,

p. 131).

Two articles will be considered in this section,
"Judicial Intervention into University Affairs" by Dean
G. H. L. Fridman (1973) and "Le Controle Judiciaire sur
L'Universite" by Professor Y. Ouellette (1970). The latter
article provided a definitive treatment on Jjudicial control

of uwniversities. PFridman's article has been cited in three

legal cases involving students.

Fridman gives two legal justifications for judicial
intervention into university affairs. The first that uni-
versities are legal corporations which enter into contrac-
tual relationships with members of staff and students. The
university makes whatever rules it considers fit or feasible
to regulate such relationships. "The law of contract applies

in such a context as it does elsewhere" (p. 181l). If one
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agrees with this theory, then one can agree that internal
affairs of the university are domestic matters which should
not concern the courts, except when there is a dispute which
needs resolution by means of 1itiga§ion based upon the con-
tract between the parties. The second viewpoint sees uni-
versities as public, not private, bodies. Universities are
instituted by the state through a legislative act; they are
largely financed by the public purse; they provide a public
service and, as with other professional bodies, should be
subject to the supervision of the courts. If one agrees
with this theory, then one would see universities being
under the control of administrative law which would ensure
that statutory duties are performed (mandamus) and that the
universities conform to elementary principles of justice.

Fridman in feviewing modern cases has found ambiv-
alence on the part of courts as to which theory or justifi-
cation for judicial intervention should be used. It is not
always clear from legal cases which theory was used. In
some proceedings, regardless of theory, the court will
rule not to intercede in what is seen as a domestic matter.
Nevertheless, Fridman (1973, p. 182) believed that there is
an increasing tendency on the part of courts in Canada "to
adopt the position that they can and should intervene when
asked to do so by a faculty member, or a student, who
alleges that in his treatment the university, or its appro-

priate organ, has been cavalier or unreasonable."
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Ouellette (1970, p. 639) strongly believed that
the Visitor, when named in legislation, has the right of
control and supervision over the internal matters of the
university. Although English jurisprudence does not
specify what an internal matter is, Ouellette believed
that the Visitor's jurisdiction should apply to all per-
sons who are considered part of the university community
and to all matters of a university nature. The latter
would include admission of students, matters such as grad-
ing and granting of degrees. The function of the court
with regard to universities would be to watch over the
Visitor, particularly when he/she refuses to exercise
stated duties or does so badly. Ouellette realized that
the use of the Visitor by universities has been minimal.
However, he believed that the legal system will not meet
the needs of universities and that there should be a

return to the use of the Visitor.

Disciplinary Proceedings

A number of articles concern courts entertaining
cases involving university diciplinary proceedings. Most
of these articles deal with the issue of how to avoid
judicial involvement.

Holland (1969) held that university disciplinary
proceedings may be reviewed by the courts on the grounds

of breach of natural justice. The attitude of the court
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would depend on the nature of the disciplinary penalty.
If the penalty was minor, the courts would be very likely
to refuse intervention, arguing that the disciplinary
proceeding was a domestic matter. However, if the penalty
was severe, such as expulsion from the university, the
courts might argue that the disciplinary proceeding was
quasi-judicial and therefore a fair hearing was required.
The requirements for a fair hearing are harder to deter-
mine from the decided cases. Sometimes the courts have
required an oral hearing, and sometimes the courts have
considered a written presentation sufficient. In drafting
disciplinary rules, Holland (1969, p. 75) hoped that uni-
versities would ensure that there was due notice, a fair
hearing, representation, that there were proper facilities
for presenting evidence, opportunities for cross-
examination, a proper record, and a proper system of
appeals. Holland was aware that many would argue that
such formal procedures lead to excessive legalism and for-
malism in the university. He agreed and recommended that
a dual system be established within the university so that
minor offences not routinely require such formal procedures
unless desired by the student.

Flemming (1975) reviewed a number of cases regard-
ing disciplinary proceedings. He could not find any con-
sensus as to when courts would intervene and what form of

natural justice was required at the university level. He
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strongly recommended that a concerted effort be made to
study this area and come forward with guidelines.

Whyte (1975a) believed that universities are
already spending too much time trying to settle disputes
between students and members of the faculty. There is a
definite need for streamlined and efficient procedures.
Whyte recommended that appeals be allowed on any matter
where there was the possibility that institutional bias
might have taken place at a lower hearing level. Second,
decisions affecting a student's status in the institution
should not be made final until the student has had an
opportunity to hear the charges against him/herself, and
had the opportunity to present evidence and make arguments
on his/her own behalf before an impartial decision-maker.
Third, a full hearing in the presence of both parties to
the grievance should only be held when not to do so would
prevent the production of all relevant information.
Lastly, the body making the final decision should have a
sufficiently wide representation of members to minimize
institutional or structural biases. Whyte (1975a) also
made a number of comments about students found guilty of
plagiarism. If a disciplinary proceeding is to be called,
the student should be given a fair hearing. Whyte did not
believe that the student charged with plagiarism should be
judged by the person who makes the allegation, nor should

this person determine the final penalty.
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The last article in this secﬁion (Mullan, 1971)

dealt with King v. University of Saskatchewan (1969) where

it was the ruling of the Supreme Court of Canada that a

higher tribunal can cure breaches of natural justice by a

lower tribunal. This principle was rejected by the British

courts.,

Mullan gave the reasons for the rejection and why

he does not agree with the British court's findings:

1.

The student has responsibility for demonstrating
the incorrectness of the lower tribunal's decision.
Mullan did not agree since the higher tribunal
could review all the evidence that the lower tri-
bunal considered or did not consider.

There is often a difference in approach to partic-
ular issues at a higher tribunal level as compared
to a lower tribunal level. Mullan agreed with
this point of view but indicates that in the final
analysis the higher tribunal would make the final
decision.

Instead of a fair hearing followed by a right to
appeal, the student is only given one legitimate
opportunity to present his/her case. Mullan agreed
but stated that a single hearing could be a better

hearing than previous hearings.
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Admission Policies

Norman (1975) discussed the legality of preferen-
tial admissions in Canada. It was his point of view that
the reasons for affirmative action in the United States
were as valid in Canada. However, many of the arguments
that were being presented in the United States for and
against affirmative action could not be transplanted to
Canada. Unlike the United States, Canada has no constitu-
tional document equivalent to the Equal Protection clause.
Second, the Canadian Bill of Rights applies only in the
federal sector and not to universities. Since the British
North America Act makes education a provincial matter, it
is necessary to scrutinize provincial Bill of Rights Acts.
Saskatchewan's Bill of Rights Act does contain a section
that protects the right to education without discrimina-
tion. However, a review of the acts for other provinces
does not indicate such a provision. One may argue that
"access to public facilities" which is contained in most
Bill of Rights Acts includes educational institutions.
Norman believed that even if preferential admissions were
ruled illegal, they are socially desirable and in the long
run facilitate achievement of the goals of all provincial
human rights commissions. Norman argued that it is impos-
sible to make admission decisions totally objective since
many quota programmes require decisions between two candi-

dates who have essentially the same scores. He does not



54
support an admissions policy which hides preferential
admissions by giving extra points to disadvantaged appli-
cants. Calendars must contain statements of how admissi-
bility will be determined. Procedural fairness indicates
that unsuccessful applicants have the right to learn why
they were not accepted.

In replay to Norman's paper, Whyte (1975b) argued
that admission policies should be articulated in terms of
the goals to be obtained and not by creating race-biased
categories. Whyte also pointed out that some Bill of
Rights Acts include provisions for approval of programmes
designed to promote the welfare of a particular class of
individuals.

Holland (1969) was writing at a time when students
were being refused admission due to a lack of spaces in
the university. This fact must be weighed when consider-
ing points made in reviewing his article. Holland stated
that there were no legal cases to show that when one made
an admission decision one was performing a judicial or
quasi-judicial function. If such a function was being
performed, then one would have to allow all applicants a
hearing before making a decision to admit or not admit.
Holland believed that the courts would take the view that
a hearing was not required. He also believed that appeals
should not be allowed against the initial admission deci-

sion unless there was some question of maladministration.
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His main arguments for not allowing a hearing or an appeal
were based on the indefinite criteria used to make the
initial decision, the lack of available spaces, and the
fact that the appeals committee may use criteria for deter-
mining admissibility other than those used during the
initial selection. Nevertheless, Holland held that pro-
spective applicants should be made aware of the criteria
which would be used in determining admissibility.

Armour (1975) stated that one does not have a right
to an education but was entitled to have certain expecta-
tions met. These expectations included equality of oppor-
tunity, social intelligibility, and an expectation that
certain fundamental peréonal values will be honoured.
Equality of opportunity can only be expected if one was
equal in all respects to other candidates. Sociai intelli-
gibility was the expectation that as a result of going to
university, one will have the opportuniicy to obtain social
intelligibility. For example, if one lived in a bilingual
country such as Canada, one should expect to obtain univer-
sity level courses in French. The expectation that certain
fundamental personal values will be honoured could include
an expectation that courses in Canadian Philosophy will be
offered at a Canadian university. Armour emphasized that
the above were expectations and not rights. The only

right which a student had was to complain if one's
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expectations were not being met and if persuasive reasons
had not been given for denial of these expéctations.

An Alberta Board of Inquiry hearing was held in
1979 which directly concerned admission policies and stu-

dent rights (Canadian Human Rights Reporter, 1980). This

hearing, titled Bloedel v. University of Calgary, was held
after the Alberta Human Rights Commission was unable to
effect a settlement with The University of Calgary. This
hearing, unlike a legal proceeding, resulted in recommenda-
tions being made to the Minister of Labour for considera-
tion and action. The decision, however, can be appealed to
the courts.

The University of Calgary had a programme for
Native students which was held off campus. Support ser-
vices for the Native students were funded by the Federal
Government. Native students seeking admission to the
programme were selected by the University's Native Students
Admission Panel. Although Native students selected for
the programme were admitted as nonmatriculated adult stu-
dents, many did not meet the minimum admission requirements
for entrance under this category. Such students were
allowed to reﬁove their deficiencies during their first
registration. Bloedel, who was not a Native student,
applied for admission to complete coursework at an off
campus location for Native students. The Native Students

Admission Panel when presented with her file indicated
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that she would have to seek admission through the normal
channels. This was attempted and Bloedel was refused admis-
sion since she did not meet the criteria required of a regu-
ular nonmatriculated adult student. Bloedel's complaint to
the Alberta Human Rights Commission was on the grounds that
The Individual's Rights Protection Act (Alberta) prohibited
discrimination on the basis of race or colour to "accommo-
dation, services or facilities customérily available to the
public " (4 166). The complaint was heard by two lawyers
and a third member whose profession was not identified.

The two lawyers did not agree on the final outcome and
their differences of opinion shall be shown.

It was agreed that even though The Individual's
Rights Protection Act indicates that "no person" should
discriminate, it was proper to interpret The University of
Calgary as a "person." Second, it was clearly pointed out
that the Universities Act which governs universities in
Alberta was subservient to the provisions of The Individ-
ual's Rights Protection Act. Therefore, an Alberta univer-
sity in exercising its discretionary prerogatives may not
discriminate for or against any person because of race.
Third, it was agreed that the programmes, services, and
facilities offered by The University of Calgary were ser-
vices cuétomarily available to the public as indicated in

The Individual's Rights Protection Act. The University of
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Calgary argued quite strongly that the support services
were only available to Native students therefore should
not be considered a service available to the public. The
Board of Inquiry did not agree. Although the support
services were funded by the Federal Government, the Gov-
ernment had not stipulated that the support services were
only available to Native students. Fourth, the University
éould not argue that the programme for Native students
should be granted special exemption since The Individual's
Rights Protection Act did not make any provision for what
is popularly called "affirmative action" programmes.
Fifth, since the Native Students Admissions Panel was a
recognized body at the University, the Board of Governors
was ultimately responsible for any wrong-doing.

Bloedel's complaint was upheld and it was recom-
mended that the Board of Governors cease discriminating
against non-Native persons with regard to the support ser-
vices which were available at the off-~campus locations.

The lawyer who disagreed with the findings did so
for a number of reasons. First, he felt that Bloedel's
refusal of admission was based on lack of academic prepara-
tion as a nonmatriculated adult student and not on race.
Second, the Native Students Admission Panel did not accept
all Native student applicants. Therefore, it cannot be
concluded that Bloedel was solely rejected because of her

race. Even if she had been a MNative student there was no
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guarantee that she would have been admitted. He therefore
did not feel that sufficient evidence had been presented
to show a contravention of The Individual's Rights

Protection Act.

Privacy of Educational Records

According to McLachlin (1981) Canadian law to date
has not supplied a clear answer as to when a university
may divulge information in its possession. English law,
upon which Canadian law is founded, recognizes no general
right of property in communications. There are four excep-
tions to the premise that anyone may repeat, disclose or
otherwise use any statement or information. They are as
follows:

1. The doctrine of privilege prevents in judicial
proceedings the use of specified material.
"Historically, three types of privilege have been
recognized: solicitor-client privilege, matri-
monial privilege and state privilege. Communica-
tions made to and held by a university or school
typically fall under none of these categories"
(McLachlin, 1981, pp. 177-178).

2. Where a breach of confidence or right of privacy
was established, the courts could grant an equi-
table injunction to restrain publication or disclo-

sure of information in a university's possession.
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The biggest problem lies in establishing the right
to keep communications private.

3. Publication of information may be prevented by an
action for damages for defamation. McLachlin,
however, stated that defamation cannot be used to
prevent publication of true information (p. 182).

4. Assuming that a contract exists between the student
and the institution, the student could argue that
the terms of the contract do not allow disclosure
The major problem for the courts is to determine
the terms of the contract. McLachlin found that
the calendar and application form which would
normally outline the terms of the contract, never
deal with confidentiality of record. Therefore,
the court must determine by implication what the
terms of the contract were and most courts were

reluctant to do so.

In summary, McLachlin believed that very little
legal assistance can be provided to universities when dis-
cussing a firm policy regarding privacy of educational
records. She pointed out that in the United States, the
problem of disseminating information was governed by state
and federal legislation (e.g., the Buckley Amendment).

Such legislation, she opined, may be desirable in Canada.
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Tort Liability of the University

The law of torts is that branch of law which
through the medium of the damage award, adjusts
the losses inflicted by activities of individuals
and groups in society upon the interests of other
individuals and groups (Dunlop, 1975, p. 8l1).
According to Dunlop (1975) the harm inflicted by
most activities carried on in society will only be subject
to compensation if it has been caused by intentional or
negligent conduct. With regard to intentional conduct, it
is not the intention to do wrong that is important; it is
the intention to do the act (p. 82). Negligence is under-
stood in law to be failure to meet a standard of reasonable
care and does not include solely "morally blameworthy
indifference"” (p. 82). Universities are involved in many
activities which could lead to tort liability. One activ-
ity is experimentation or research with human subjects.
Research with human subjects is very popular on
many campuses. Such research would be considered inten-
tional conduct by the courts and could be actionable if
not consented to by informed subjects. Most universities
require research subjects to sign a consent form. However,
a signature on a consent form does not immediately free
the university from liability unless certain conditions
are met., Some of these conditions are:
- In order to give a meaningful consent, the subject

should understand the nature of the procedure that

will be followed in the experiment.
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- In a doctor-patient relationship, "a certain amount
of cheerful optimism and the occasional judicious
omissiun of detail is compatible with an informed
consent" (Dunlop, 1975, p. 85). This is not so in
experimental research. Details that might affect
the subject's attitude towards the experiment may
not be omitted.

- If the pain or risk involved in a procedure is
such that a potential subject might refuse consent,
that kind of information mﬁst be given to the sub-
ject in order to make an informed consent.

- The consent must be freely given (p. 86).

- If subjects are not made aware of the true objec-
tives of an experiment and therefore reveal things
about . themselves that they did not know they were
revealing, it can be considered by the courts as

an invasion of privacy.

Dunlop (1975) also wrote of situations in which
the university could be found negligent in its treatment
of students. An example would be allowing students in a
laboratory class to perform tasks beyond their capacity or
failing to supervise students adequately in the laboratory.
It should be noted that a negligence action may only be
maintained where actual harm has occurred. Dunlop also

pointed out that a university can be held respohsible,
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vicariously, when it allows a student on its premises to
do a dangerous act. He strongly suggestéd that insurance
be provided for those persons who may be subject to tort

liability.

Student Unions and University Associations

Gillis (1975) discussed the legal status of three
forms of organizations found in a university. The first
was voluntary associations such as clubs. The basis of
the voluntary association is one of contract and, there-
fore, one may seek legal action for breach of contract if
a grievance arises. The second form of organization was
the incorporated association. Most Student Unions fall
under this category. Like the university, the incorporated
Student Union can sue and be sued, hold land and property,
execute contracts, and participate in all civil matters as
if it were an individual. The third form of organization
found on most campuses was the branch of a national or
international organization. An example was fraternities.
Since most national organizations are incocrporated bodies,
the branch can reap the same benefits as an incorporated
body. However, distances from the national organization
can cause delays when official actions are required since
approval of the national organization will be required.

Nevertheless, Gillis believed that corporate status is



64
more beneficial than the legal status granted to voluntary

associations.



CHAPTER 4

REVIEW OF LEGAL PROCEEDINGS UP

TO JANUARY, 1982

An extensive review of the Canadian legal report-
ing system indicated only 40 cases between the years 1848
and 1981 (inclusive) which involved students or student-
related matters at a post~secondary level. Only six of
the Canadian cases were heard before 1968. These six
cases involved monies owing (two cases), a conspiracy, the
rights of a dean to refuse admission, a student injured
during initiation, and a student injured during a medical
experiment. After 1967 the types of cases changed to
include injunctions to stop sit-ins, complaints based on a
provincial Bill of Rights Act, charges of discrimination,
students challenging tuition increases, students taking to
court their rights to graduate, not be expelled, and to
pass courses. These cases reflect the changing atmosphere
on Canadian campuses and the increasing acceptance of
courts to adjudicate matters arising between students and
their institutions.

Before presenting a summary of cases heard at pro-
vincial and federal higher court levels, a number of

initial comments are warranted:

65
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3.
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The following brief synopsis of cases does not
include an analysis of the cases. Such an analysis
will be found in Chapter 5. The summary of cases
should prove useful by itself and as indicated in
the section "Significance of this Study" was an
important outcome of this dissertation.
Only two cases have been appealed to the Supreme

Court of Canada, i.e., King v. The University of

Saskatchewan (1969) and Harelkin v. The University

of Regina (1979). Both cases dealt with similar
issues related to appeal mechanisms within a
universitye.

Although a case was interesting, it was often the
court's opinion on related matters that was more

important. For example, in the Governors of Acadia

University v. Sutcliffe (1978) which concerned

dormitory fees, it was the court's opinion of a
calendar which was interesting to the legal
researcher.

Many of the cases will mainly be of interest to
staff of a university whose responsibilities
relate to the case being adjudicated. For example,
there are a number of cases dealing with student
loans and scholarships which should be of interest

to awards officers at a university.
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For ease of reference, cases are presented under
a general heading which deals with the subject matter of
the dispute. Beside the name of each case is indicated
the year that the case was heard. This notation is rele-
vant since the 40 cases cover 130 years of legal history
in Canada. Citations for each of the cases are provided
in the "Reference Section" at the end of this disserta-

tion.,

Tuition and Fees Owing

The cases King's College v. Denison (1848) and

King's College v. M'Dougall (1849) appeared to be the ear-

liest cases of reported litigation between a student and a

university. The next reported case, Richards v. Verrinder

(1912), was 63 years later. The dispute in the first case
was not easy to interpret since the decision was reported

in Olde English. 1In King's College v. Denison (1848) the

college was suing Denison for outstanding tuition, in

the order of £100. Denison's sons had been educated at
Upper Canada College prior to 1835 and between 1837-1839.
Denison had admitted within the last six years that he

owed tuition to King's College for his sons' education.

He did not feel that he should have to pay the tuition
since no professors had been appointed to King's College
until after the debt accrued. Second, Upper Canada College

had not become a part of King's College until 1837 and,
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therefore, did not have the right to sue for monies owing
prior to 1837. At the lower court, the jury ruled in
favor of the college. At the Court of Appeals, the judge
did not agree with Denison's first argument but agreed that
the college did not have the right to sue for monies owing

prior to 1837.

In King's College v. M'Dougall (1849) the defen-

dant had attended King's College between 1838 and 1843.
Throughout that period he had paid tuition for some semes-
ters but not for other semesters. The college now wished
to collect the money owed. The court ruled in favor of
the defendant, stating that the six-year Statute of Limi-
tations was in effect. An important point, however, was
made in this case. The court stated that where a college
accepts tuition for a later semester, there was the pre-
sumption that the earlier semesters had been paid and
satisfied.

The third case, Governors of Acadia University v.

Sutcliffe (1978), concerned monies owing for living in

a university dormitory. The plaintiffs sued Sutcliffe

for breach of contract. The calendar of Acadia University
clearly indicated that students were required to pay room
charges for the full year even if they moved out at an
earlier date. Compensation would be given if the room
could be rented to another student. Sutcliffe withdrew

from the University on January 4, 1975. The University
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asked that Sutcliffe fulfill the terms of the contract
for the room and pay approximately $500 for the semester,
January to May. The County Court judge first considered
whether a contract existed, since the requirement to pay
a full year's charges only appeared in the calendar.
The judge (p. 115) stated:

I am unable to accept the defence contention that

this book is merely informational. It establishes

a regime, which I am sure both parties had in mind

as the way relationships between them were to be

governed while the defendant was a student at the

university, and I am satisfied that the calendar

forms part and, indeed, the main part of the con-

tractual relationships between themr, binding both

the university and the student.
It was also the judge's finding (p. 116) that the contract
had been ". . . accepted by the defendant by his act of
registering and paying the initial instalment called for
by the plaintiff. It is immaterial whether the defendant
read the calendar or not." A number of questions arose
about confusion resulting from paying fees by instalment.
Sutcliffe assumed that since dormitory fees could be paid
in two instalments, by virtue of having not paid the
second instalment in January, he was released from paying
the fees for January to May. The judge disagreed since
no other students had made the same assumption. The judge-
ment was in favor of the plaintiffs. Sutcliffe appealed

this decision to the Nova Scotia Supreme Court (Sutcliffe

v. Governors of Acadia University, 1978). His counsel

contended that the calendar was informative in nature and
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not contractual. He also maintained that the university

stood in loco parentis and, therefore, there could be no
common intention to create legally enforceable rights and
obligations. The judge who delivered the judgement indi-

cated that the in loco parentis defence could not be up-

held because Sutcliffe was already 19 years of age (age
of majority in Nova Scotia) before he registered for the
1974-1975 academic year. In addition, he cited arguments

against the in loco parentis policy being applied to higher

education institutions. With regard to the contractual
nature of the calendar, he stated (p. 100):

In my opinion there was clearly a contract here
between the appellant and the university and it

is this contract which governed the relation-

ship between the parties. The university, in and
by its calendar, informed the appellant that it
granted, among others, the degree of Bachelor of
Science following three years of study from Nova
Scotia Grade XI1l or its equivalent, and in each
case, the courses to be taken are set out. The
annual fees, to which I have already referred, are
also clearly stated in the calendar which, in my
opinion, is a contractual document as found by the
learned trial Judge. Armed with this information,
the appellant, on September 10th, 1974, completed
the registration document, ex. 3, and paid the
amount required of him. He thereby accepted the
offer made to him through the medium of the
calendar.

The calendar, as is unsual in such publications,
deals with many matters other than fees. Among
them are provisions as to probation and dismissal,
discipline, regulations respecting examinations,
rereading of examination papers and so on. I have
no doubt that the appellant, by his registration,
must be taken to have agreed to be bound by such
provisions: . . . [Emphasis added.]

The Supreme Court dismissed the appeal.
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This case has particular importance for the opin-
ions cited on the contractual nature of the calendar.
Mention is also included of instalment plans since the
judge warned universities that they must carefully word
such plans in the caliendar to avoid ambiguity. It should

be noted, however, that Pecover v. Bowker and Governors of

University of Alberta (1957) reached a different conclusion

concerning the contractual nature of the calendar. This

case is discussed under the section "Refusal of Admission.”

Setting of Tuition

The case of Re Webb and Simon Fraser University

(1978) involved an effort on the part of the Student Union
to stop the Board of Governors from raising tuition fees

by approximately 25% for the next academic year. The
Student Union of Simon Fraser University, acting on behalf
of Webb, argued that the Board of Governors had raised the
tuition fees by 25% due to a statement made by the Academic
Vice-President. This statement intimated that the Board

of Governors must raise the tuition fees by 25%, otherwise,
the Universities Council (which appropriates monies to
universities) would reduce the University's appropriation
by 1%. The Student Union was of the opinion that consider-
ation of this statement resulted in the Board of Governors
delegating their responsibility to set tuition to the

Universities Council as well as abusing their discretionary
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powers. The judge ruled in favecr of the defendants and
stated that the Board of Governors had acted responsibly
in considering all information. In addition, the board
had properly exercised its statutory duty.

To the legal historian this case has more impor-
tance than the information presented above. At a prior
hearing (1978) the Supreme Court of British Columbia had
considered a preliminary objection that the court had no
jurisdiction over this matter. It was argued that the
dispute was domestic and within the jurisdiction of the
Visitor. The court ruled that while it would not inter-
fere in any domestic matters regarding the governance and
management of a university, matters which concerned a
public duty of the Board of Governors were controllable by
the court. Second, the level at which the Board sets fees
for instruction not only affected present students but
also neﬁbers of the public who were considering attendance.
Therefore, the setting of fees was not a purely internal
matter.

The second case, Re Redlin et al. and Governors

of University.of Alberta et al. (1979), concerned set-

ting of differential fees for foreign students. Differ-—
ential fees for foreign students attending Alberta institu-
tions came into effect September, 1977. A number of stu-
dents, one of whom was Redlin, sought a declaration that

the Board of Governors' resolution to charge differential
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fees was ultra vires. It was argued that the Board lacked

power to differentiate or discriminate between various
classes of students. When determining fees for instruc-
tion, the only relevant consideration of the Board was the
instruction and not who was taking the instruction. The
District Court judge replied that the Board's decision was
discriminatory, but discrimination, per se, was not auto-
matic grounds for invalidating the Board's resolution.

The real issue was whether this particular discrimination
was permitted by the Canadian Bill of Rights Act. The Act
prohibited discrimination. Nevertheless, discrimination
was acceptable if relevant to the achievement of a valid
objective. Discrimination with rational justification was
acceptable. Judgements of the United States Supreme Court
clearly indicated that differentiation in favor of resi-
dents was acceptable. The justification for Alberta's
differential fee was to require persons who, by virtue of
their immigration status, were present in Alberta for the
purpose of obtaining an education to make a higher finan-
cial contribution than those who were, are, or may become
residents of the Province. The judge held that this justi-
fication was a relevant consideration for a state-supported
institution and based on rational grounds. This ruling
did not mean that the Board must differentiate among
students or that the decision to differentiate was parti-

cularly wise. Courts cannot usurp the functions of the
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Board so long as it considered those factors which it was
entitled to consider. The action was dismissed.

The judgement of the District Court was appealed
to the Alberta Court of Appeal (1980) on the grounds that
the Board of Governors' resolution to charge differential
fees contravened the Alberta Bill of Rights Act, the
Alberta Individual Rights Protection Act and, last, was
legislation that concerned aliens and therefore fell under
federal jurisdiction rather than provincial jurisdiction.
The appeal was dismissed. The Court found that aliens, in
the present case, were to be considered under the "privi-
lege" aspect in the Alberta Bill of Rights Act rather than
having certain"rights." There were no provisions in the
Alberta Individual Rights Protection Act which applied to
the issue in question. Since the resolution of the Board
did not prohibit aliens from going to a university but
only required an additional fee to be paid, the Board's
resolution was an educational matter. The British North
America Act (1867) made education a provincial matter.

Two important points were made in this case. The
first was that rational discrimination may be acceptable.
The second was that differentiation in favor of residents

was acceptable.
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Court Interpretation of Acts

Nine cases have been presented to the courts
relating to interpretation of acts. It should be noted
that the largest number of cases in this review fall under
this subject heading.

The first case did not directly involve a univer-
sity as either plaintiff or defendant. Nevertheless, the
matter being adjudicated was clearly student-related.

Van den Bosch v. Minister of Health and Social Development

and Welfare Advisory Committee (1972) was a proceeding

referred to a higher court (Manitoba Court of Appeal) by

a lower court for interpretation of the Manitoba Social
Allowances Act. Van den Bosch applied for social allowance
and was refused since he possessed a degree prior to enter-
ing the Faculty of Law at the University of Manitoba.

The Act stipulated that social allowance would be given to
an applicant who would be likely to lack basic necessities
and was undertaking undergraduate academic or technical
training. The University of Manitoba Calendar clearly
stated that the Faculty of Law was considered an under-
graduate faculty and that the normal entrance requirements
were two years toward a Bachelor of Arts degree programme.
Although the judge took oognizance of these facts, he
opined that the Act was primarily concerned with individual
persons and not a collective body. Therefore, one must ask

whether the training for Van den Bosch was considered
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undergraduate and the answer was negative. Van den Bosdh
was a university graduate and, no matter how desirable a
second degree may have been, it could not be considéred
either basic or essential. The judge interpreted the Act
as not providing a social allowance to a student pursuing
a second degree. He agreed that a case might arise where
two students in the same law class received different
treatment under his interpretation of the Act. He (p. 736)
stated: "I find nothing repugnant in this. The constant
emphasis in the Act is upon the particular person and his
particular needs. It appears to me not unreasonable that
social assistance be given to one who is seeking his first
undergraduate degree but denied to one who is seeking his
second undergraduate degree." The judge dismissed Van den
Bosch's appeal.

Bruhn-Mou had received a degree in dentistry from
the University of Copenhagen in 1974. In order to prac-
tice dentistry in the Province of British Columbia she was
required to meet the conditions set forth in the British
Columbia Dentistry Act which was under the control of the
Council of the College of Dental Surgeons of British
Columbia. Part of the requirements was a four-day provin-
cial examination in dentistry. In order to write the pro-
vincial examinations one must have a degree in dentistry
from a university approved by the Council. When Bruhn-Mou

applied to write the provincial examinations she was
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informed that the University of Copenhagen was not an
approved university, as determined by the Council. Bruhn-
Mou was also informed that the Council would not give her
a hearing to determine if the University of Copenhagen had
equivalent dental educational standards to those in Canada.
Bruhn-Mou appealed the decision of the Council of the
College of Dental Surgeons of British Columbia to the

Supreme Court of British Columbia in Re Bruhn-Mou and

College of Dental Surgeons of British Columbia (1975).

Two questions had to be answered by the Supreme Court.

Was the Registrar's decision that Bruhn-Mou did not possess
the necessary qualifications to sit for the provincial
examination, right or wrong? Did she have a right to a
hearing? The court found that since 1951 no university
outside Canada, United States, United Kingdom, Australia,
and New Zealand had been approved by the Council. Second,
an interpretation of the wording in the Dentistry Act
indicated that a hearing was only allowed once the appli-
cant's qualifications had been accepted. It was therefore
the conclusion of the court that Bruhn-Mou did not have
the right to sit for the provincial examinations unless
she graduated from an approved university and she did not
have the right to a hearing since her qualifications to
sit for the provincial examination had not been accepted.

The judge (pp. 158-159) stated:
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« o « the Legislature [of British Columbia] in its
wisdom has delegated to Council a legislative
power. The power granted to Council is to decide
which universities that grant dentistry degrees
would automatically qualify their graduates to
sit for the provincial examinations. There is

no restriction or restraint imposed on this power
of selection. . . . In my opinion, if the Council
had decided that the only university it was pre-
pared to approve was the University of British
Columbia, it would have been in its power to

do so.

e « « I do not conceive that this Court has any
jurisdiction to compel or even encourage the
Council to exercise the power in any individual
case. The Legislature in its wisdom has delegated
the power of approving universities to Council
and if that power has been or ever is being
unwisely or improperly exercised, then, in my
view, the only avenue open to remedy such an
unfortunate situation would be by political
action to encourage the Legislature to appro-
priately amend the legislation.

The appeal was dismissed.
The next two cases concern athletes and the right

to play on university teams. In Hanson v. Ontario Univer-

sities Athletic Association et al. (1975) the appellant

sought the opinion of the Ontario High Court of Justice

as to the validity of the bylaws of an association.

Hanson played hockey for three years at Cornell University
and two years at the University of Guelph. He wished to
continue playing but the bylaws of the Ontario Universi-
ties Athletic Association and Canadian Intercollegiate
Athletic Union allowed only five years of intercollegiate
competition. Hanson's counsel presented many arguments of
which four shall be mentioned. First, it was argued that

the rules of the associations were unreasonable. The
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judge disagreed since the rules were not unjust or made
in bad faith. The reason for the five-year rule was to
encourage participation over a wider base. This was not
unreasonable. Second, it was contended that the rules
promoted discrimination. The judge opined that one may
view discrimination per se as a form of unreasonableness.
It was only when the discrimination was beyond the power
of the enacting body that the rule was invalid for unrea-
sonable disrimination. Therefore, the court must know
the reason for a difference in treatment of two athletes
and also determine if the reason for the difference was
within the legislative power of the enacting body. The
objectives of the five-year limit were to allow more
students to participate in intercollegiate sports and to
equalize the competition between universities. Without
some time limit on eligibility, universities offering
post—-graduate programmes could be expected to attract more
skillful and experienced athletes and thus have more suc-
cess in intercollegiate competition. Such objectives were
within the bylaw making power of the Ontario Universities
Athletic Union. Therefore, the bylaw was not invalid on
the grounds of unreasonable discrimination. The judge also
disagreed with the third argument presented by Hanson's .
counsel that the rules were contrary to public interest.
Public interest supports participation in sports by more

students. The fourth argument presented by the appellant
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was the existence of a contract between himself and the
University of Guelph which allowed Hanson to participate
in intercollegiate athletics as long as he was a member
of the university. The judge agreed that there was some
case evidence that a contract exists between students and

their universities. He cited the 1975 case Re Polten and

Governing Council of the University of Toronto et al.

(discussed in a further section of this review). Hanson
argued that a contract existed on the basis of statements
published in the University of Guelph Calendar and Admis-
sions Handbook which implied that everyone could partici-
pate in'intercollegiate athletics. The judge stated that
since a contract was a consensual arrangement, one must
consider the intentions of the parties when the contract
was made. The University of Guelph was already following
the five-year rule before Hanson entered the University.
The judge also found "that it would be unreasonable to
hold that a university intends the statements made in its
calendar or handbook to be inflexible or unqualifiable"
(pe 215). Since no other arguments were presented to show
that the bylaws were invalid, the action was dismissed.

Athletes were also involved in Beattie, Ricks and

Leighton v. Acadia University, Canadian Intercollegiate

Athletic Union, Chapman and Hunt (1976). This case, heard

in the Nova Scotia Supreme Court, concerned interpretation

of the Nova Scotia Human Rights Act. The Canadian
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Intercollegiate Athletic Union had a regulation that no
more than three players on a team's roster may have
received their previous basketball training outside of
Canada. The appellants, three American students, felt
this regulation contravened the Nova Scotia Human Rights
Act. Their appeal was to determine if they had the right
to play on Acadia University's team. (A lower court had
dismissed the case.) The appeal was dismissed by the
Supreme Court on the basis that the Nova Scotia Human
Rights Act clearly applied only to "accommodations, ser-
vices and facilities customarily provided to members of the
public" (p. 468). It was impossible to conclude that the
facilities provided by Acadia University were "customarily
provided" to members of the public. ". . . The facilities
are not provided for the public at large but are provided
only for the registered students of the university. A
member of the public has no right of access, unless he is
a student, to athletic or other facilities of a university,
or to be considered for participation in university athlet-
ics" (pp. 473~474). When universities such as Acadia
allowed free access to their cafeterias, buildings, etc. to
members of the public, they were doing so on a voluntary
basis.

It is important to note that the court, throughout
the hearing, referred to Acadia University as a private

university and not a public university. The judge indicated
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that he was aware that universities such as Acadia Univer-
sity were close to being public institutions because they
are largely supported by public funds. Unfortunately,
there was no indication that the judge would have made the
same finding if Acadia University had been viewed as a
public institution rather than a private institution. A
review of the history of Acadia University indicated that
the Nova Scotia legislature approved a special Bill in
1891 which allowed Acadia College to become Acadia Univer-
sity. However, presently 14 Governors of Acadia University
out of a total of 36 are appéinted by the Atlantic Prov-
inces United Baptist Convention.

The following case speaks for itself. Board of

Governors of the University of Saskatchewan, University

of Saskatchewan, Kirkpatrick and Stinson v. Saskatchewan

Human Rights Commission (1976) concerned a graduate student,

Wilson, who was informed by a department head that he would
not be allowed to supervise practice teaching in public
schools because of his admitted homosexual acts and
attempts to promote an "Academic Gay Association" at the
University. The Dean and President of the University
supported this decision. The Saskatchewan Human Rights
Commission alleged that contrary to The Fair Employment
Practices Act (Saskatchewan), the University had discrim-

inated against Wilson on the basis of his sex. When an

attempt to settle the dispute with the University failed,
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the Commission informed the University that a formal
inquiry would be held. The University of Saskatchewan
sought an order from the court prohibiting the Commission
from holding a formal inquiry. The order was granted.

No definition of the word "sex" was given in the Act.

Halsbury's Laws of England stated that one should use the

ordinary or natural meaning in defining a word. Therefore,
the court ruled that if the Saskatchewan Legislature had
wished the word "sex" to mean sexual activities as well as
gender, it should have been so expressed in the Act. Such
an interpretation was not open to the Commission and by
deciding otherwise, the Commission had exceeded its
statutory jurisdiction.

The University of Prince Edward Island v. The

Student's Union of the University of Prince Edward Island

(1976) can be quickly summarized. The Rent Review Act
(Prince Edward Island) controlled the amount of rent
increases. The University of Prince Edward Island was
appealing the decision made by the rentalsman that the

Act applied to the University. The court ruled that since
the University appeared to meet the definition of a land-
lord and since the Act did not specifically exclude the
University, the Act applied to the University.

The next case, University of Saskatchewan et al.

v. Saskatchewan Human Rights Commission (1977), was an

application for an order prohibiting the Commission from



84
undertaking a formal inquiry. Before making a ruling on
the application, the Queen's Bench judge had to interpret
sections of the Saskatchewan Bill of Ridhts Act as well
as the duties of the Saskatchewan Human Rights Commission.
The University of Saskatchewan had passed an admission
requirement that made it mandatory for all non-Canadian
citizens whose first language was not English to obtain a
score of 600 or above on the Test of English as a Foreign
Language. This requirement was printed in the calendar.
The Human Rights Commission met with the University, which
agreed to rescind the requirement. A letter was sent to
all high schools in Saskatchewan notifying them of the
modified requirement. The Assistant Director of the
Commission understood that the University would also write
to educational institutions outside of Canada from which
the greatest number of foreign students came, telling
them of the change in the requirement. The University
had no such understanding. The Assistant Director of the
Commission had taken the position that the Saskatchewan
Bill of Rights Act applied to students everywhere and did
not allow discrimination in favor solely of residents in
the Province of Saskatchewan. Originally when the Univer-
sity of Saskatchewan had approved its new requirement, a
number of complaints from Hong Kong students were received
by the Human Rights Commission. All of these complaints

were withdrawn except for that of one female Hong Kong
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student when the requirement was changed for in-province
students. It was ascertained that the Human Rights Com-
mission had asked this student to continue her complaint
in order that a formal inquiry could be held. It was this
formal inquiry that the plaintiffs wished stopped.

The judge ruled that the Assistant Director of the
Commission had misinterpreted the Act with regard to appli-
cants outside the Province of Saskatchewan. If the legis-
lature wished to give rights within Saskatchewan to persons
outside the Province, it should not be taken to have done
so in the absence of clear language within the Act stating
such an intention. With regara to the formal ingquiry, the
judge was of the opinion that the Saskatchewan Bill of
Rights Act stipulated that a formal inquiry would only be
held if no settlement could be reached after an initial
review. The Act did not allow the Commission to go out and
find a complainant, and the Commission did not have juris-
diction to act upon its own complaints. The judge prohib-
ited the formal inquiry.

This case has importance to universities and admis-
sions officers in Canada. The legality of requiring the
Test of English as a Foreign Language from non-Canadian
citizens has always been questioned. Before citing this
case as a precedent, one must ascertain the similarity of
their provincial bill of rights act to the Saskatchewan

Bill of Rights Act. A major decision was also made about
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the procedures to be followed by the Human Rights Commis-
sion before making a formal inquiry.

" Re University of Manitoba Students' Union Inc. and

Attorney-General of Manitoba (1979) has limited applicabil-

ity but demonstrates that courts are often used to prevent
an action from taking place. The Manitoba Social Allowances
Act included a regulation that applications for social
allowance should not be approved unless the director was
satisfied that the applicant had explored all other poten-
tially available resources for education and maintenance.
Such resources included bursaries, student loans and
scholarships. The University of Manitoba Students' Union

wanted this regulation declared ultra vires. The applica-

tion was not upheld by the court since it was agreed that
the Students' Union was not directly affected by the regu-
lation and secondly, there was no evidence that a student
had been denied social allowance under this regulation.

The last case in this section of the review is actu-
ally two cases which were both heard at the same time since

the same matter was being challenged. Xeough v. Memorial

University of Newfoundland (1980) and Caravan v. Memorial

University of Newfoundland (1980) concerned two parties

whose automobiles were impounded by Memorial University
of Newfoundland for failure to pay parking fines. The
Memorial University Act gave certain powers to the Board

of Regents to make regulations. However, the court could
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not find any section of the Act which gave the University
the right to make regulations which so severely restricted
the movement of the general public on the campus. The
judge (p. 402) stated that the power to make such regula-
tions would have to be granted clearly and specifically by

the Provincial Legislature.

e « o if the legislature in the case at Bar intended
the University to control and regulate traffic on
campus, the Act should have specifically set forth
the power to enact regulations required for that
purpose. The failure of the legislature so to do
precludes the University from enacting the necessary
regulations to accomplish that very desirable and
necessary purpose.
Second, ". . . the power to make regulations does not
include the power to impose penalties or create offences
unless such power is expressly given" (p. 402). The court
could not find any section of the Act which gave the Uni-
versity the right to impose penalties. When the court
reviewed how the parking regulations came into being they
found that such regulations had been approved by the
President during the summer. During the summer, the Board
of Regents allowed the President to approve matters relat-
ing to the routine work of the University. The judge
stated that the parking regulations should not have been

considered routine work of the University. Therefore, even

if the regulations were intra vires, the regulations would

have been unenforcable since they were not properly enacted
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by the Board of Regents. The judgement was for the plain-
tiffs, Keough and Caravan.

In this case, the judge also spoke quite strongly
against the policy of the Traffic and Parking Appeals
Committee to only allow written appeals. Appellants were
not allowed to appear before the Committee. This refusal,
the judge considered comparable to no£ allowing access

to courts of law.

Refusal of Admission

There were only three reported cases of students
refused admission to universities who had sought redress
from the courts. All three cases concerned admission to
professional faculties. '

The plaintiff in Richards v. Verrinder (1912) was

seeking admission to the College of Dental Surgeons at the
University of British Columbia. Applicants had to pass an
examination before admission was considered. Richards
wrote the examination and on the basis of his results was
refused admission. His subsequent appeal to the courts was
based on his allegation that the admissions committee had
conspired to not admit him by giving him lower marks on

the examination than he deserved. Second, Verrinder, a
member of the admissions committee, had conspired to have
him not admitted by losing the papers of all the other

students who had written the same examination. Therefore,
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no comparison of examination results could be made with
other applicants. The appeal was dismissed by a lower
court, and the Court of Appeal for two reasons. First,
differences in marking will always take place. Second,
destruction of the papers by Verrinder was unknown to the
remainder of the admissions committee and, therefore, could
not imply a conspiracy on the part of the committee to not
admit Richards. However, the judge clearly stated that it
was his impression that Richards would have been admitted
if the admissions committee had more carefully performed
its duties.

An important point was made by the judge during
the hearing. He (p. 105) stated: "It was conceded that
even if we came to the conclusion, which I should be
inclined to, that on a proper marking of the plaintiff's

papers he was entitled to admission, we have no power to

order the College to admit him" [emphasis added]. The

reported decision did not indicate why the court did not
have the power to order the College of Dental Surgeons to
admit Richards. One has to assume that the reasons were

the same as given in Re Bruhn-Mou and College of Dental

Surgeons of British Columbia (1975). That is, the legis-

lature of British Columbia had vested such power in the
Dental Act to the College of Dental Surgeons. This

appeared to be verified by a later statement made by the
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judge that the College of Dental Surgeons had the power
to keep persons from entering the field.

The plaintiff in Pecover v. Bowker and Governors of

University of Alberta (1957) held an undergraduate degree

and was seeking admission to the Faculty of Law. Dean
Bowker had refused him admission upon consideration of his
file and after a personal interview. The plaintiff had
made an application for an order of mandamus requiring the
Dean to admit him. He argued that the calendar of the
University of Alberta indicated that a degree was required
for admission and since he possessed a degree, he had a
legal right to be admitted. The respondents argued that
admission to a university was not a legal right but a pri-
vile:ge or a matter of grade and not something which could
be enforced by the courts. Counsel, however, agreed that
they could not find any authority in support of either
position. The judge agreed that there were no English or
Canadian cases which could be of assistance. He, there-
fore, referred to the statement made by Justice Mayes in

the 1913 American case, Board of Trustees of University of

Mississippi v. Waugh (62 So Rep 831l): "The right to attend

the educational institution of the state is not a natural
right. It is a gift of civilization, a benefaction of the
law. If a person seeks to become a beneficiary of this
gift, he must submit to such conditions as the law imposes

as a condition precedent to this right." The judge also
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cited the powers of the Board of Governors in the Univer-
sity Act, to make rules of admission. Having such power
also indicated that admission was not automatic. Pecover
had also argued that he met the conditions set out in the
calendar and therefore the University could not impose
other conditions of admission. The judge (p. 566)
replied:

'This could only be so if the calendar is consid-

ered as an offer which results in a contract

between the student and the university when an

application is made for admission. American

decisions suggest that the relationship between

the student and the college is contractual.

Whether or not this is correct, I am satisfied

that the calendar of the university does not

constitute an offer so as to restrict the uni-

versity from imposing other terms on the admis~

sion of students to its courses.

The above are arguments presented by the judge in
reaction to the plaintiff's arguments for mandamus. To
make its final judgement, the Alberta Supreme Court took
notice of the following facts. The rejection of Pecover's
admission was not made by the Board of Governors but by
Dean Bowker. However, no evidence could be given that the
Board of Governors had vested such power in the Dean.
Therefore, the court ruled that the applicant's application
had never been properly dealt with by the University and
directed that it be done.

The last case in this section is Langlois v. Rector

and Members of Laval University et al. (1973), heard in

the Quebec Court of Appeal. Langlois, a student of Law,
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handled his own appeal. This case involved a multitude of
writs and appeals. Langlois had unsuccessfully completed
first year law studies at Laval University in 1969. He
was required to withdraw and reapplied for admission
through the Registrar's Office in 1970. The Registrar's
Office, without conferring with the Faculty of Law,
readmitted Langlois to the Faculty of Law for September,
1970. The letter of admission did not state what year of
the programme he was considered a student. Rather, it
simply stated that Langlois was admitted to the Faculty
of Law. ILanglois registered in second year courses without
obtaining the permission of the Faculty of Law and pro-
ceeded to attend courses. In mid-October, 1970, the error
was caught by the Faculty of Law and an admissions commit-
tee was formed to consider his case. - This committee felt
that Langlois should not have been readmitted but, due to
the circumstances was prepared to allow him to repeat his
entire first year. Langlois was informed but carried on
attending second year c;Lrses. In December 1970, he sought
an injunction from the courts to allow him to carry on
attending second year. His request was dismissed by the
courts and he gave notice of appeal. For the next ten
months, Langlois kept filing amendments to his statements
of claim. Finally, in January 1972, the Superior Court of
Quebec was able to hear his case and dimissed the action

on the grounds that it lacked jurisdiction to interfere in
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a matter of internal administration of the University.
Langlois appealed this decision to the Quebec Court of
Appeal, which met in June 1973. The first question for
the Court of Appeal was whether the matter under dispute
was an internal matter and therefore under the jurisdic-
tion of the Visitor. Ouellette's article (1970) on "Ju-
dicial Control over the University" was cited. There was
no doubt, in the court's opinion, that the discretion of
the Dean to allow a student to re-register was an internal
matter and therefore within the jurisdiction of the Visi-
tor. Only if Langlois could show "bad faith, fraud or a
substantial error amounting to fraud or a denial of jus-
tice" (p. 682) by Laval University would the court have
jurisdiction. Langlois did not convince the court. There
was, however, one other matter the court had to consider.
It was arguable that the court had jurisdiction in this
case on the grounds that the appellant had been readmitted
to the Faculty of Law by the Registrar's Office, and,
therefore, an agreement existed between Langlois and the
University. After considerable discussion and review of
exhibits, the court agreed that the error made by the Regis-
trar's Office in readmitting Langlois was largely due to
the appellant providing incomplete information to the
Registrar's Office and knowingly attempting to mislead that

office. Langlois' appeal was dismissed.
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Although all the judges of the Court of Appeal
agreed with the final decision, Judge Gagnon made the
following comments concerning the role of the Registrar's
Office at Laval University in admitting students. The
statutes of Laval University indicated that the faculty
determined the conditions of admission and the Registrar's
Office supervised the application of regulations concerning
admission. Therefore, the discretionary power to admit a
student did not belong in the Registrar's Office but in the
faculty. Judge Gagnon did not believe that the faculty
should be bound by an incorréct admission decision if the
Registrar's Office admitted a student contrary to the
regulations which were set by the faculty.

This case is often cited with regard to the powers
of the Visitor and the court's jurisdiction in university
matters. It is also important to note Judge Gagnon's
views of the relationship of a faculty to the Registrar's

Office.

Injury
Initiation of freshmen by senior students was a
common feature on most Canadian campuses until the mid-
sixties. Normally, such proceedings were regulated by the
Dean of Students or Provost. Injury to students was not

expected. In Powlett and Powlett v. University of Alberta

et al. (1933 and 1934) a serious injury during initiation
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proceedings took place. The infant plaintiff, Powlett,
had refused to answer correctly a question posed by a
senior student. (At that time, a person under the age
of 21 was described as an infant. The other plaintiff in
this case was the father of the infant plaintiff.) For
refusing to answer the question, Powlett was stripped
naked, pulled on hardwood floors, made to take cold showers,
had his head shaven, and was verbally abused. By the
second night of the initiation proceedings it was noted
that Powlett was speaking incoherently, and he was put to
bed in his room. On the third night of the initiation pro-
ceedings the head janitor stayed with Powlett in his room,
due to Powlett's strange behaviour. The provost of the
University was called in fourth day, and on that same
day Powlett was moved to the psychopathic ward of the
University Hospital. He remained in the hospital for one
month prior to his removal to a mental hospital in Ontario.
All of the above took place from September to December,
1932, 1In May, 1934, when the final hearing of this case
took place, Powlett was still a patient in an Ontario
mental hospital and was expected to need treatment for an
additional year. The case was first heard in October,
1933. The plaintiffs were asking for damages due to the
mental injuries suffered during the initiation proceedings.
After hearing from friends of the plaintiffs and psychi-

atrists, the judge found that the mental illness of the
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plaintiff was due to the initiation proceedings. He was
also of the opinion that a contractual relationship between
the plaintiff and the University had been broken. The
defendants argued that they were not liable as instruments
of the Crown. The judge (1933, p. 330) disagreed:

. « « The University, the Board and the Senate

are public bodies with wide powers of discretion.

They are independent. While much of their reve-

nue is by direct grant of the Legislature, they

also receive very substantial sums from other

sources. Their property is owned and vested in

them. They may acquire property and incur debt,

and make contracts.

« « « If in the exercise of its duties it does

injury by negligence or failure in its common-

law duty it may be sued.
A judgement of $6,860 was awarded to the father and $50,000
to the infant plaintiff.

The case was immediately appealed to the Appellate

Division of the Supreme Court of Alberta (1934). Again
the major defence of the University of Alberta was that it
was not liable as an instrument of the Crown. After recon-
sideration of all the evidence the court ruled that neither
the Senate of the University nor the University itself was
liable. However, it was the opinion of the court that the
Board of Governors was liable since it owned property,
borrowed money, employed servants, received bequests, and
unless the Provincial Legislature specifically said other-

wise, could be sued in a court of law. The award to the

infant plaintiff was reduced to $15,000. Two of the five
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judges on the bench dissented in the final Jjudgement.
They did not feel that a relationship existed between the
University and the students involved in the initiation
proceedings; that no contract expressed or implied existed
by which the University would supervise and care for the
mental and physical well-being of the plaintiff; and, that
the Legislature did not intend that the University could be
sued. The dissenters did agree that a contract existed
between the student and the University but not with regard
to his mental and physical well-being.

This case has importance for the principle estab-
lished that universities as incorporated bodies can be
sued. Also noteworthy are the statements on the contrac-
tual relationship which exists between students and the
university.

Halushka, a student at the University of Saskatche-
wan, was seeking a summer job in 1961. At the employment
office he was told that he could earn $50 by partaking
in an experimental test at the University Hospital. At
the hospital he was interviewed by a doctor and told that
he would be given an anaesthetic drug that had been tried
before. He signed a consent form. During the test,
Halushka had a cardiac arrest. Subsequently, Halushka
agreed that he was unable to think or concentrate suffici-
ently to pass his Engineering courses and had to withdraw

from the University. In Halushka v. University of
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Saskatchewan et al. (1965), the University of Saskatchewan

appealed the judgement of a lower court awarding Halushka
$22,500 in damages. The lower court had found the doctors
administering the experimental test to be negligent. Two
of the reasons were failure to give Halushka a full expla-
nation before he signed the consent form and failure to
complete a medical history and physical examination. It
had already been determined that the cardiac arrest would
not have occurred if Halushka had not undergone the test.
At the Court of Appeal, the appellants argued that the
lower court judge should have told the jury that a con-
tractual relationship existed between Halushka and the
doctors and not a doctor-patient. relationship. The higher
court disagreed. In a test situation, the duties of a
doctor to a patient are greater than in a normal doctor-
patient relationship. In this case, a fiduciary relation-
ship existed with Halushka since he had to trust the
doctors that no harm would result from the test. It had
also been found that a number of facts concerning the

test were undisclosed or misrepresented to Halushka. The
judge (p. 616) stated that "there can be no exceptions to
the ordinary requirements of disclosure in the case of
research as there may well be in ordinary medical practice."
Any facts .which might influence the client in giving
consent for the test, must be made known to the client.

The appeal was dismissed.
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The last case in this section deals with a York-
University student, Howard, who claimed damages for
injuries resulting from an explosion or fire that had
occurred during a regularly scheduled laboratory class of

Organic Chemistry in January, 1971. In Howard v. York

University et al. (1974), the first question which the

County Court had to decide was whether a contract existed
between Howard and York University. The judge (p. 176)
stated: "I think in this case we can safely assume that
York University had contracted for a fee to provide the
plaintiff with higher education in accordance with estab-
lished curriculum which included his attention [sic] at
this laboratory class." York University, defining itself
as a public authority, argued that the Public Authorities
Protection Act (Ontario) required Howard to commence
action no later than six months after the accident. A
much longer -period had elapsed. The judge disagreed that
York University was a public authority. There were two
criteria for classifying a person or body as a public
authority, as per previously decided cases. The first was
the degree of control over the person or body by the pro-
vincial or federal government. York University was incor-
porated by a private act; the governors and senate were
composed of private individuals and not appointees of the
government; and statutes gave the university complete con-

trol over its assets, curriculum and administration
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subject to submission of reports as requested by the
Lieutenant-Governor. The second criterion was whether
the person or body carried out its objectives as a result
of public duty. The government of Ontario did not have a
public duty to start York University. The judge opined
that unlike the United States where there was a tradition
of state universities, there was no university in Ontario
that was founded by the Provincial Government. Also, the
act governing York University gives it sole responsibility
for its educational policy. This was unlike the elemen-
tary and secondary school level where the Provincial
Government had control. The judge also pointed out that
a scrutiny of the various types .of persons specifically
protected by various sections of the Public Authorities
Protection Act, e.g., Justices, constables, baliffs,
revealed that none of them bore the slightest resemblance
to a university. Therefore, Howard was allowed to proceed
with his claim for damages.

This touches on thé-topic of whether universities
in Canada are public or private institutions. The answer,
in most cases, depends on the form of act which governs

the institution.

Student Sit-in

The University of New Brunswick v. Strax (1968)

did not directly involve students. However, the request
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of the plaintiffs and the final ruling may be applied to
students. Strax, an assistant professor at the University
of New Brunswick, did not agree with the University's
ruling that an .identification card would be required to
~ remove books from the University's library. This new
regulation was not approved by the Board of Governors but
by a University committee. Strax, along with several
students, on two consecutive days attempted to remove
books from the library without an identification card.
When refused he created a scene and left the books at the
circulation desk. A total of 250 books were left at the
circulation desk each day. The disruption caused by Strax
and the students was such that the library was forced to
close early one evening. The president of the University
suspended Strax. Strax refused to hand in his office keys
and along with several students staged a "sit-~in." An
interlocutory injunction for Strax to vacate the office
was given to the University. Strax disobeyed this order
and was sentenced to 30 days in jail. The students con-
tinued their "sit-in" for a period of six weeks and were
finally removed by the police. The plaintiffs sought a
permanent injunction against Strax as well as damages.

The defence argued that Strax was not responsible for the
students' "sit~-in" since the students acted on their own

accord, and the damages were caused by outsiders trying
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to remove the students. The judge disagreed with the
defence and stated that the true cause of the damages was
the defendant. The defence also argued that the identi-
fication system was not enforceable since the Board of
Governors had not approved introduction of the new system.
The judge again disagreed and stated that.the Board of
Governors should not be expected to approve all details in
the operation of a large university. A $2,000 award for
damages was given to the University as well as a permanent
injunction barring Strax from the campus.

In Regina v. Jones (1971) a number of students and

other persons occupied portions of the administrative wing
of the library at Simon Fraser University in November,
1968. One of the persons, Jones, was convicted on a charge
of causing a disturbance in a public place by impeding
other persons. His appeal of this conviction to the
British Columbia Court of Appeal made use of an interesting
defence argument. Jones' counsel argued that the place
where the offence occurred was a dwelling-house or, alter-
natively, that there was no evidence that it was not a
dwelling~house within the statutory definition. The
counsel submitted that since the occupied area constituted
the place of business and therefore in a sense the resi-
dence of Simon Fraser University, it had to be regarded as

the dwelling-house of the University. In addition, since
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the trespassers brought with them and used sleeping bags
and food, they were using the premises as their temporary
residence. The judge was not convinced by this argument
or the other arguments presented by counsel. The appeal
was dismissed.

Re A.C.S. (1969) concerned a group of students who
occupied the computer centre at Sir Geoge Williams Univer-
sity in Montreal for 13 days. A.C.S, a juvenile (there-
fore no name was given), was charged with mischief and
found quilty by the Social Welfare Court of the District
of Montreal. A.C.S. applied for special leave to appeal
the decision of the Social Welfare Court. Special leave to
appeal could only be granted on .two grounds: it was
essential in the public interest or for the due adminis-
tration of justice that such leave was granted. The judge
was of the opinion that justice had been properly adminis-—
tered in the petitioner's case. Public interest did not
mean an issue in which the public was interested for sensa-
tional reasons. Rather, it meant an issue in which the
public had some vital monetary or personal interest. In
this case the public had a monetary interest since
$2,000,000 damage had been done to the building and Univer-
sity which was tax=-supported. More importantly, the strife
that was taking place on campus was a matter of great con-
cern to the public. The judge appeared to be very

concerned with a letter that had been received from a
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professor at the University supporting A.C.S. This letter
indicated that A.C.S. should be considered as trying to
improve the quality of her education by occupying the
Computer Centre. The judge (p. 55) stated: "Surely, it
is in the public interest to know that such philosophy is
being inculcated in the youth the public are supporting

at its universities. Is it not in the public interest to
know what are the causes of the present discontent in
Canadian universities? To put the question is to answer
it." The leave to appeal was granted and heard by the
same judge. He found that A.C.S. had received a fair
trial in the lower court. He also agreed with the lower
court judge that A.C.S. must be .considered as wilfully
committing the offence, although no direct proof of par-
ticipation was found, since she knew that her presence at
the sit~-in was without legal justification and at no time
was she forcibly restrained from leaving the centre during
the occupation. By her presence she aided and abetted

the crime. Her appeal was dismissed.

Failure to Pass a Course

The following case was interesting for the discus-
sion it contained on court jurisdiction in university mat-
ters and the procedures established by the university for

instruction of courses. The plaintiff in Doane v. Mount

Saint Vincent University et al. (1977) had failed the
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final course for a diploma. At the beginning of the
course the instructor had given to students a printed
sheet on which was stated the requirements for passing the
course. Doane felt that these requirements were met, and
therefore, by virtue of a contractual arrangement with the
University wished to obtain a pass mark in the course and
obtain the diploma. The defendants argued that the plain-
tiff's dispute was a domestic matter and not within the
jurisdiction of the court. The judge agreed that a previ-

ous case, King v. University of Saskatchewan (1969), had

pointed out that the question of granting degrees was
essentially a domestic matter. However, the defence argu-
ment that the Visitor had jurisdiction was not true in this
case since no such position existed in the statutory act

governing Mount Saint Vincent University. In Re Polten and

Governing Council of the University of Toronto et al. (1975)

it was held that the standards for a university degree and
the assessment of the work completed by students were in-
ternal matters and not reviewable by the courts. However,

in that same case it was agreed that writs were available

to a student who had been denied natural justice in respect
to his/her examinations. In the present case, it was the
judge's (p. 300) opinion that the court would have power

to intervene in the internal affairs of the University if
"the decision of the university which is being challenged

was arbitrary or malicious, or otherwise exercised on a
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principle of bad faith." The judge could not find any
evidence that the University had acted in an arbitrary or
malicious manner, or that there was any denial of natural
justice.

With regard to the contractual arrangement which
Doane had with the University, the judge cited Fridman's
article (1973) on "Judicial Intervention into University
Affairs." This article stated that courts will intervene
when disputes concerning contractual arrangements occur.

-For Doane to have a basis for her claim that she should
obtain a diploma, it would have to be established that she
did pass all her courses. If she did not pass all her
courses, then no breach of contract could have taken place,
if such a contract existed. The last phrase was very
important. The judge was not acknowledging that a con-
tract existed. Considerable evidence was presented, and
it was determined that Doane had misinterpreted the
requirements for passing the oourse and, therefore, her
failure grade was proper. Her action was dismissed by the
courts.

This case was interesting not only for the opin-
ions cited on court jurisdiction into university matters.
In order to prove that Doane had misinterpreted the require-
ments for the course, the University used as evidence
calendar statements and the course outline given to the

student. This case supported use by universities of course
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outlines to prevent disagreements over final evaluations.
Legal cases arise with course outlines, but are more
easily resolved than when students have no course outline

to follow.

Students "Required to Withdraw"

In Université de Moncton v. Blanc¢hard (1970), the

University sought an injunction to restrain Blanchard from
entering or crossing the University campus. Very little
information was given about the background of this case,
since Blanchard refused to cooperate during the trial.

It appears that Blanchard applied for admission to the
University and was refused. He was told not to come on

to the campus by the campus police but disregarded this
request. Since Blanchard was acting on his own behalf,
and since he refused to make any defence against the appli-
cation by the University (he wished all the proceedings to
be held in French and when this was not possible, he
refused to participate), the injunction was granted.

Walls v. Commissioners of Saint John General

Hospital et al. (1973) concerned a student dismissed from

a nursing diploma programme. Walls, believing that she
was performing adequately, was informed in June, 1972 that
it had been agreed at a meeting of faculty members to
dismiss her from the programme. The student's request to

appear before the faculty members was denied. However,
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she was granted an interview with the Director of the
programme, an advisor and a faculty member. Two months
after this meeting, the plaintiff again requested recon-
sideration of the School's decision, but it was unani-
mously agreed by the faculty members that she be expelled.
Walls appealed to the court for a declaration that she
was wrongfully expelled and an order that she be rein-
stated.

The court held that it could not review the
School's decision since it was essentially a domestic
matter. However, since there was a question of denial of
natural justice, the court could intervene. It was agreed
that Walls was entitled to a declafation that her dismis-
sal was wrongful and a nullity by reason of the failure of
the School's faculty members to adhere to principles of
natural justice. The School had failed to notify the
plaintiff that they were going to consider her dismissal,
the grounds for such consideration; and had not given her
any opportunity for a fair hearing. The court would not
issue an order that the plaintiff be reinstated, for to
do so would require the court to determine that the faculty
members had made the wrong decision. As stated previously,
the court would not intervene in a domestic matter.

Two points were made in this case. The first is

when a court may adjudicate a dispute and the limits of
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such adjudication. The second point related to the neces-
sity to hold a fair hearing.

The last case in this section, Harelkin v. Univer-

sity of Regina (1977-79), is one of two cases that has

been heard by the Supreme Court of Canada. Details of
this case are difficult to report since there appear to

be some discrepancies in the information provided by the
legal reporting journals. At the end of the Fall Semester,
1975, Harelkin was informed by telephone that he would not
be allowed to continue as a student in the School of
Social Work. It appears that a faculty committee met,
agreed that Harelkin should be dismisséd, and sent to him
a letter indicating that he was being required to withdraw
under University regulations which stated that a student
with less than a cumulative grade point average of 2.5

may be required to withdraw. Harelkin's solicitors wrote
and asked that an appeals committee be formed, either at
the university level or Senate level. A reply received
from the Secretary of the University indicated that the
University's Committee on Admissions and Studies would
review the matter. The Committee met in September, 1976,
and it was reported to Harelkin that the Committee was sat-
isfied that he had received due process. When Harelkin's
lawyer asked for a rehearing on the basis that his client
had not been present at the last hearing, the University

refused and stated that it was not normal practice to have
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the student at a hearing. Harelkin went to court asking

for a writ of certiorari quashing the decision of the

University's Committee and a writ :of mandamus requiring
the University to hold a hearing where he could be heard,
present evidence and be represented by counsel. Judgé
Bence of the Saskatchewan Queen's Bench (1977, p. 757),
agreed that the Act governing University of Regina indi-
cated that the University should appoint a committee to
"hear and decide upon" petitions made by students regarding
any faculty of the University. If the legislators had
wished the committee to not "hear" the student, they
should not have stated "hear and decide" in the Act.
Second, the judge opined that "to hear" meant both oral
and written representations. There also arose, however,
the question as to whether Harelkin should be appealing

to the Senate or the University. In King v. University of

Saskatchewan (1969), it was held that where a Senate

appeals committee existed which could right any wrong done
by a lower appeals committee, the appellant should appeal
to the Senate committee. Judge Bence did not agree that
such a procedure should be followed in this case since the
appeals procedures of the Senate did not indicate that
Harelkin would be "heard" and second, the judge felt that
before appealing to the Senate any wrongs at a lower level

should be cleared. The writ of mandamus was issued.



111

This decision was appealed to the Saskatchewan

Court of Appeal by the University of Regina (1979). It
was pointed out that in Saskatchewan it had been the prac-

tice that where there was a right of appeal, certiorari

should not be granted except under special circumstances.
The Court of Appeal felt that no special circumstances
had been established in this case. Second, the Court of
Appeal took the opposite point of view to the lower court

of the precedent set by King v. University of Saskatchewan

(1969). Harelkin should appeal first to the Senate which
could cure any lack of natural justice afforded by the
lower tribunals. The appeal was upheld.

Harelkin appealed to the Supreme Court of Canada
(1979) the decision of the Court of Appeal. His appeal
was dismissed. However, of the seven Supreme Court judges,
only four were in favor of dismissing the appeal. The
judges who voted in favor of the University of Regina
stated:

1. Harelkin should have been heard by the University's
Committee on Admissions and Studies. However, an
appeal to the Senate could have cured a lack of
natural justice.

2. Certiorari was only to be granted in special cases.

One must look at the reasons why the petitioner
did not use alternative procedures (e.g. the Senate

committee) before proceeding to the court. 1In



this case, there was no valid explanation why
Harelkin did not appeal to the Senate.

It would be very costly and impractical if
everyone dissatisfied with the decisions or
procedures followed by the  University's apperls
committee had to proceed to the courts before
appealing to the Senate committee.

Judge Bence was incorrect in assuming that the
Senate committee would not "hear and deternine"
Harelkin's petition or provide natural justice.
The Senate would have been reqﬁired to rehear
the case since there were no minutes of the Uni-
sity's éommittee on Admissions and Studies.

If the Senate committee did not reach a correct
decision, then Harelkin could proceed to the
courts.

The legislature, when making acts governing
universities, provides for the solution of
domestic disputes within the university. The
courts should be loath to interfere with the
procedures set up within universities to solve
domestic disputes (1979, p. 57). The courts, by
using restraint, are following the wishes of the

legislature.

The three judges who dissented agreed:

112



113
The University's committee only heard the School
of Social Work‘s pdint of view and not the stu-
dent's.
The regulation which appeared in the calendar
stated that a student "may" be required to with-
draw if his/her grade point average was below
2.5, It did not state that the student "will be"
required to withdraw.
It was not Harelkin's responsibility to ask to
be present at all hearings. The tribunals should
have notified Harelkin when the hearings would be
held and invited him to attend.
The new Act stated that the University's committee
would "hear and determine" appeals. The previous
Act stated that the committee would "deal with and
decide" on appeals. The difference in wording
indicated that Harelkin should have been heard.
The Senate's role in this case is considerably

different than the Senate's role in King v. Univer-

sity of Saskatchewan (1969). 1In that case, King

was asking that he be awarded a degree which the
Senate had final responsibility for granting. 1In
Harelkin's case all the petitioner could do was
appeal to the Senate that he had not been heard by
the University's committee. The Senate committee

would be immediately placed in the position of
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having to decide an issue that had already been
decided in favor of the student in the Saskatch-
ewan courts. What proper action can the Senate
committee take? Can they send the matter back to
the University's committee for a rehearing? Can
the Senate committee hear the case even though it
was acting as an appeal mechanism? Does the Senate
committee have the power to do either?

6. The dissenters spoke eloquently about the rigid-
ity of universities. What chance does Harelkin
have to win at the Senate level when two other
committes at the university level have already
decided against him? He should be judged by
academic members of staff, whereas, the Senate
committee is composed of administrative staff,
lay people, and students. Harelkin has a right
to be heard at the lower tribunal level. When

Harelkin asked for certiorari in 1977, he had no

idea whether the Senate committee would "hear"™ him.

Such rules were only made after 1977.

The two opinions must be considered when reviewing
this case. There are similarities between this case and
Walls v. Commissioners of Saint John Hospital et al.
(1973) Qith regard to the court's interpretation of a

fair hearing.
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Refusal of Graduation

King v.: University of Saskatchewan (1969) was the

first case dealing with student rights to be heard by the
Supreme Court of Canada. This is a landmark case for
Canada in court jurisdiction over university matters. The
background of the case was as follows: King had failed to
obtain the final standing required for the Bachelor of
Laws degree at the University of Saskatchewan, and the
Faculty of Law was not prepared to recommend him for grad-
uation. King appealed this decision at various levels
within the university. All appeals failed and King was not
allowed to graduate.

King commenced an action in the Queen's Bench
Court for a writ.of mandamus to make the university council
hear his case. He was turned down on the basis that the
dispute was a domestic matter and under the jurisdiction
of the Visitor. The Court could only intervene if the
Visitor so decreed, and this had not taken place. King
appealed this decision to the Saskatchewan Court of Appeal.
The question of court jurisdiction had to be first consid-
~ered. The judge ruled that the Act under which the
University operated gave it certain statutory duties. As
such, the court had a right to consider a writ of mandamus
if the University failed to perform its statutory duties.

However, the judge could not any evidence that the
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University had failed to perform its duties correctly,
and King's appeél was dismissed.

King then proceeded to the Supreme Court of Canada
on the grounds of a denial of natural justice at the
university level. The judges agreed that abuses of natural
justice had taken place at some of the lower appeal com-
mittees at the University. However, these abuses were
cured by the final University appeals committee which had
carefully considered the evidence and allowed King and his
counsel to be present. King had also argued that natural
justice was not available to him due to the duplication
of members on the appeals committeeé at the University.
The judges felt that such duplication was to be expected
in a university setting and in fact necessary. There was
no evidence that bias in the proceedings had occurred by
the duplication of members. The appeal was dismissed.

This is a landmark case for a number of reasons.
First, the court's view of jurisdiction in domestic dis-
putes and the role of the Visitor. Second, this case is
frequently cited with regard to the court's opinion that
higher tribunals can cure the wrongs of lower tribunals.
For universities, the Supreme Court's opinion on duplica-
tion of members on appeal committees is also relevant.

Re Polten and Governing Council of the University

of Toronto et al. (1975) concerned a student whose doc-

toral dissertation was not accepted by the examining
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committee. Polten refused to make the necessary changes
and appealed at a variety of levels within the University
without success. His appeal, as presented to the Divi-
sional Court, was for relief against the actions of the
Governing Council of the University of Toronto, the Minis-
ter of the Attorney General of Ontario and the Minister of
Labour of Ontario. Seventeen forms of relief were sought.
The majority of the proceedings dealt with questions con-
cerning the court's jurisdiction and the actions which were
available to the court. The judge (p. 758) agreed that
the standards for a university degree and the assessment
of a student's work were clearly vested in the university,
and the courts could not intervene merely because it was
felt that the standards were too high or that the student's
work was inaccurately assessed. There must be other
grounds. Polten argued that the duties indicated under
certain acts had not been followed,.and there had been a
failure to comply with the rules of natural justice. The
judges then proceeded to review the precedents concerning
jurisdiction and the remedies available.

A tribunal was administrative if constituted and
established by legislation. Domestic tribunals obtained
their authority from groups such as professional associa-
tions and trade unions. An administrative tribunal must
observe natural justice due to the statutes governing the

tribunal. A domestic tribunal must observe natural justice
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due to the contractual relationship which exists between

the tribunal and the association. Remedies of certiorari

and mandamus were available when disputing the decisions
of an administrative tribunal. Remedies of injunctions,
declarations and actions for damages were available in the
case of domestic tribunals. It may be argued that Polten's
relationship with the University of Toronto was a contrac-
tual relationship. If so, then the Divisional Court could
not intervene since the only decisions which it could
review were those made in the exercise of statutory power.
(Please note that this specific court only reviewed statu-
tory decisions. Other courts would review a breach of
contract.) The judges then cited Fridman's (1973) article
on "Judicial Intervention into University Affairs." This
article stated that courts have, dependent upon the case,
used both contract law (for contractual relationships)

and administrative law (for breach of statutory duties).
In this case, the judges used administrative law since
their jurisdiction was confined to this area. Polten felt
that there had been a failure to comply with the rules of
natural justice. Three points were made by the judges.
First, an appeal committee cannot be expected to re-hear
the entire case. It can only inquire as to whether the
first hearing was properly conducted. Second, although
the appeal must be conducted according to the rules of

natural justice, these rules do not always require a formal
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hearing, or the presence of the appellant, provided his/
her case was presented to the appeal committee by way of
ocorrespondence or briefs. Third, if the final appeal was
a complete review of the dispute, then lack of natural
justice at lower tribunals could be cured by the higher
tribunal. Reviewing Polten's case, the judges agreed that
there had been no denial of natural justice. The appeal

was dismissed.

Disciplinary Action

Regina v. Institution for the Advancement of

Learning, ExXx parte Fekete (1968) concerned a student

(Fekete) appearing before a student disciplinary committee
for an obscene article published in a McGill University
(a.k.a. Royal Institution for the Advancement of Learning)

student newspaper. Fekete was seeking a writ of certiorari

since he felt that natural justice could not take place
during the proceedings of the student disciplinary com-
mittee. The court stated that the student disciplinary
committee was not a committee formed by statute and, there-

fore, a write of certiorari did not apply. Second, the

student had no proof that natural justice would not take
place since the disciplinary committee had not even met.

A ocourt cannot order a non-judicial committee to hold its
proceedings in a certain manner. The appeal was dismissed.

Subsequently, Fekete appealed to the Quebec Court of
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Appeal (1969) and his appeal was dismissed on the same
grounds as the lower court. It was stressed that courts
could not order a non-judicial committee to hold its pro-
ceedings in a certain manner unless there was clear proof
of malice or denial of justice.

In Re Schabas et al. and Caput of the University

of Toronto et al. (1974), a professor from the United

States was brought to the campus to deliver a speech.
Members of the Students for a Democratic Society picketed,
and due to the resulting unpleasantness, no speech was
given. The Academic Affairs Committee of the University
of Toronto met and discussed the incident prior to the
Caput of the University of Toronto having its hearing.
(The Caput is a statutory committee which includes as
members the President, heads of federated universities
and colleges, deans of the faculties of the University.
One of its powers and duties is discipline.) Two of the
picketing students, Schabas and Leah, sought a writ of
prohibition. The application was dismissed by the courts
since it was agreed that the Caput was acting under
statutory authority with power to discipline students.
These two:cases exhibited the different inter-
pretations which courts place on tribunals which have

statutory powers versus internal university committees.
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Student Union Election

Thomas was elected as the new president of the
Committee of College Presidents. This Committee had
replaced the former University of Guelph Students' Union.
Election candidates were only allowed a maximum expenditure
of $200 for advertising and Thomas submitted an expense
form for less than this amount. However, at a meeting of
the Committee of College Presidents, which Thomas had not
been advised of and alleged to not be present, she was dis-
qualified as the new president since the Committee felt
she had obtained and displayed more than $200 worth of

advertising. In Re Thomas and Committee of College Pres-

idents (1973), the plaintiff sought from the Divisional
Court a judicial review of the Committee's ruling on the
grounds that she had been denied natural justice. Basi-
cally, the nature of relief being sought was a writ of

certiorari. The court indicated that certiorari only

applied to tribunals bound by statutes. The Act governing
the University of Guelph did not impose on the Committee
of College Presidents any statutory duties. Therefore,

Thomas' application for certiorari had to be dismissed.

Nevertheless, the Court indicated that Thomas may wish

to seek some form of action as applicable to a domestic

tribunal. Such remedies were outlined in Re Polten and

Governing Council of the University of Toronto et al.

(1975).
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The remaining seven cases in this review have
limited applicability although they dealt with students or
student-related matters. Brief outlines of the cases and
the decisions will be given. However, it is strongly
recommendedlthat those readers with a particular interest

in any of these cases consult the legal law reports.

Student Loans

Re The Queen in Right of Alberta and Davis (1974)

and Re Marshall et al.; Regina v. Trustee (1977) dealt with

students who declared bankruptcy after having obtained a
student loan guaranteed by the Crown. In both cases the
trustees of the students would not allow the Crown to be
treated as a preferred creditor. In both cases the courts
ruled that the Crown had priority.

Long Island University v. Morton et al. (1977)

dealt with collection of a student loan. Unlike Canada,
United States universities collect outstanding student
loans. The defendants in this case had defaulted on their
payments and were residing in Nova Scotia. Although the

defendants had signed a waiver of the Statute of Limita-

tions, in actual fact, this was not valid in the State of
New York. However, such a waiver was valid in Nova Scotia.
Long Island University, therefore, sought repayment of the
student loans in the Nova Scotia courts since they hoped

that the Nova Scotia laws would apply. It was held that
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since the contract was made in the State of New York, that
state's laws must apply. Therefore, only payments for the
preceeding six years could be recovered, and the final

instalment plus interest.

Scholarships

The following cases deal with requests to change
the qualifications for scholarships, when the donors are
deceased.

Re Lynds (1978) concerned a scholarship which was
set up in 1959. By 1974, only one person had qualified
for the scholarship, and the principal fund had doubled
in size. The Minister of Finance for the Province of New
Brunswick sought the court's permission to change the
qualifications required for the scholarship. Some of the
relatives of Lynds agreed that the qualifications should
be changed. Others felt that since the original qualifi-
cations were impractical to administer, the remaining
monies in the scholarship fund should revert to the estate.
The judge (p. 567) cited a ruling made in an 1886 case:

In the case of a public charitable trust the
courts have a power and discretion which does
not belong to them in the case of a private
trust. The rule is this, that while the courts
cannot alter the object of the trust, they may,
according to the circumstances of each case, :
vary the mode of its attainment, although dif-
fering from the directions of the trustee.

With regard to the contention that the monies should revert

to the estate, the judge (p. 568) stated: "Once money is
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effectually dedicated to charity in perpetuity, whether in
pursuance of a general or a particular charitable intent,
the testator's next of kin or residuary legatees are for
ever [sic] excluded and no question of subsequent failure
can affect the matter so far as they are concerned." The
judge approved the suggested changes since they were in
keeping with the original intent of the donor.

In University of New Brunswick v. Attorney-General

of New Brunswick (1977) the court agreed that since the

scholarship in question was considered a public charita-
ble trust rather than a private trust, the amoﬁnt of the
scholarship could be increased to $800 from $300. This

change was also permissible since the original intent of

the donor was being met.

International Students

Chan, a student attending the University of
Guelph, had applied for an extension of her student visa.
She admitted to the Immigration Officer that she had
shoplifted from a local store. An inquiry was held and

Chan was ordered deported since she had been involved in a

crime of moral turpitude. Yuk=-King Chan v. Minister of

Manpower and Immigration (1975) was an appeal of the

deportation order. Chan's counsel argued that an absolute
discharge had been given on the shoplifting charges and,

therefore, no moral turpitude was involved. The judge
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stated that a crime, no matter how minor, involves moral
turpitude. Secbnd, it was not the conviction which was
important, but the adﬁiséion of having committed a crime.
The appeal was dismissed.

‘The last case in this review, Doran v. Minister of

Manpower and Immigration et al. (1976) concerned a student

who was not granted an employment visa although he had a
letter of recommendation from a prospective employer.

Doran sought a writ of mandamus since it was apparent that
the Immigration Officer required to make the final decision
in the matter, had not made an independent determination,
but had automatically followed the recommendation of a
Manpower clerk. The application was dismissed since
mandamus could not lie against a purely administrative
decision. The judge, however, did chastize the Immigration
Officer for delegating his authority and not considering
the request on its own merits. Such decisions must be made

in accordance with the principles of natural justice.



CHAPTER 5

ANALYSIS OF LEGAL PROCEEDINGS

AND PERIODICALS

Three research questions related to student rights
were posed:
1. As evidenced by legal proceedings and the opinions
published in legal periodicals prior to January 1,
1982, what were the legal rights of university
students in Canada and the legal responsibilities
of institutions to their students?
2. Did these legal rights differ among the provinces?
3. Under what circumstances were students, universi-
ties, or others, the plaintiff?
A review of 40 legal cases and approximately two dozen

articles and books took place to answer these questions.

Research Question No. 1

As evidenced by legal proceedings and the opinions
published in legal periodicals prior to January 1,
1982 what were the legal rights of university stu-
dents in Canada and the legal responsibilities of
institutions to their students?

The first question cannot be separated into two
parts since the legal rights of university students in
Canada relate inseparably to the legal responsibilities
of institutions to their students. For example university

126
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calendars not only indicate the legal responsibilities of
universities to their students, but these same documents
identify the legal rights of university students in Can-
ada. The opinions of the courts and legal writers with
regard to general areas are considered first before deal-
ing with specific topics such as admission, discrimina-

tion, denial of natural justice, and the calendar.

Court Adjudication into University Affairs

Many factors curbed the involvement of courts into
university matters. The first important factor appeared
to be the court's tradition of not interfering in domes-
tic matters including the granting of degrees ‘Doane v.

Mount Saint Vincent University et al., 1977) and the

assessment of work completed by students (Re Polten and

Governing Council of the University of Toronto et al.,

1975). The second factor was the prior rights of the

Visitor where applicable (Langlois v. Rector and Members

of Laval University et al., 1973). ©Nevertheless, since

universities have a corporate status (McCaughan, 1982)
they can sue and be sued. In this regard, Flemming (1975,
p. 46) pointed out that the defence of sovereign immunity
disappeared a number of years ago. Courts entertained
cases involving university matters for four main reasons:

1. The university was the plaintiff (Governors of

Acadia University v. Sutcliffe, 1978).
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2. A contract existed and the terms of the contract

were disputed (Fridman 1973; Doane v. Mount Saint

Vincent University et al., 1977).

3. A dispute arose concerning a public matter or a
statutory duty imposed on the university (Fridman,

1973; Re Polten and Governing Council of the

University of Toronto et al., 1975; Re Webb et al.

and.-Simon Fraser University, 1978).

4. The possibility that a university's decision was
arbitrary or malicious, or a student may have been

denied natural justice (Regina v. Royal Institution

for the Advancement of Learning, Ex parte Fekete,

1969; Re Thomas and Committee of College Presidents,

1973; Re Polten and Governing Council of the Univer-

Vincent University et al., 1977).

It should be first noted that courts have dismissed
requests for adjudication if statutory duties have been

followed. For example, in Re Schabas et al. and Caput of

the University of Toronto et al. (1974) the court dismissed

a request for a writ of prohibition since the Caput was
acting under statutory authority when it disciplined stu-
dents. Second, the actions available to the courts
depended on the body within the university whose decision

was disputed. As pointed out in Re Polten and Governing

Council of the University of Toronto et al. (1975) and Re
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Thomas and Committee of College Presidents (1973), writs

of certiorari and mandamus only apply to tribunals with

statutory duties. Remedies of injunctions, declarations,
and actions for damages are available in disputes arising
from the actions of domestic tribunals.

Re Redline and Governors of University of Alberta

et al. (1979, p. 645) stated an additional reason for
court adjudication into university affairs: "No objection
was made to the manner in which the proceedings were
brought nor to the status of the applicants . . ., and the
question therefore appears to properly before the Court."
Therefore, courts will deliberate when the legal
rights of students are being hampered in regard to a
contractual relationship, a failure to perform statutory
duties, or denial of natural justice. With regard to the
latter, the student must have appealed .at all levels within
the university before proceeding to the courts (King v.

University of Saskatchewan, 1969). Appeal levels within

the university are understood to include hearings by the

Visitor, where applicable.

Role of the Visitor

The rights of students include the use of the
Visitor to settle disputes, if a Visitor is provided for
in the legislation governing the university. In those

cases where a Visitor does exist, it would appear that the
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courts will only adjudicate when one of the four reasons
mentioned in the preceding section are present. In

Langlois v. Rector and Members of Laval University et al.

(1973) it was argued that the Visitor had jurisdiction
concerning a registration dispute. The courts involved
ruled that court jurisdiction overrides Visitor Jjurisdic-
tion if the student, Langlois, could show "bad faith,
fraud, or a substantial error amounting to fraud or a
denial of justice" (p. 682). It was also arguable that

the court had jurisdiction since a contract existed between
Langlois and the University. The Saskatchewan Court of

Appeal in King v. University of Saskatchewan (1969) ruled

that the court supersedes the jurisdiction of the Visitor
if the university had failed to perform its statutory

duties. In Re Webb et al. and Simon Fraser University

(1978) the court ruled that while it will not interfere
in any domestic matters which are under the jurisdiction
of the Visitor, matters which concern a public duty of the
Board of Governors were reviewable by the court.

In summary, the student's legal rights included
use of the Visitor when provided by the governing legisla-
tion. Most often the Visitor would be used to settle
domestic or internal disputes. However, it was clearly
evident (McConnell, 1973; McCaughan, 1982) that the Visitor
was seldom used by students. The reasons included, first,

non-awareness of the Visitor's jurisdiction in university
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matters; second, in some provinces the Visitor had passed
the power of jurisdiction to the courts; and lastly, many
students had no wish to proceed beyond the university

appeal mechanisms.

Board of Governors
In five of the cases reviewed the powers of the
Board of Governors were specifically mentioned. In Powlett

and Powlett v. University of Alberta et al. (1934), the

Board was found liable for injuries to a student since the
Board was determined responsible for the actions of its em-
ployees. The President of Memorial University of Newfoundland
was criticized by the court for approving regulations which
rightfully required approval of the Board of Governors

(Caravan v. Memorial University of Newfoundland, 1980; Keough

v. Memorial University of Newfoundland, 1980). The Powers of

the Board cannot be vested in another person or body unless

specifically delegated by the Board (Pecover v. Bowker and

Governors of University of Alberta, 1957), it being under-

stood that the Board can only delegate those powers which it
has the right by legislation to delegate. Nevertheless, the
Board of Governors should not be expected to approve all
details in the operation of a large university (University
of New Brunswick v. Strax, 1968).

The above-reported opinions have implications

for both the legal rights of students and the legal
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responsibilities of institutions. The Board of Governors
is ultimately responsible for all matters of policy and
as holders of the corporate powers of the institution can
sue and be sued. The powers of the Board of Governors
are intricately woven into the legal rights of university
students and are the mechanism for ensuring that the
legal responsibility of institutions to their students is

carried out.

Power of Acts

By virtue of the 1867 British North America Act,
a majority of Canadian universities owe their existence to
acts of provincial legislatures. These acts are the corner-
stone of legal rights of university students in Canada and
help define the legal responsibilities of universities to
their students. These acts must be carefully read by all
concerned as the courts will interpret their provisions at
face-value (McCaughan, 1982). Most of these acts provide
a statutory duty for the university to hear any student
grievances on any matter. Failure to provide mechanisms
for the hearing of such appeals, in a proper manner, will

be dealt with swiftly by the courts (Walls v. Commissioners

of Saint John General Hospital et al., 1973; Harelkin v.

University of Regina, 1979).

Universities must also take cognizance of other

acts which govern the manner in which university students
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are treated and often supersede the acts governing univer-
sities (McCaughan, 1982). For example, in every province
there is a Bill of Rights Act which provides for access to
public facilities and prevents discrimination. In Chapter
4 there was a summary of four cases involving human rights

acts and students Hanson v. Ontario Universities Athletic

Association et al., 1975; Beattie, Ricks and Leighton v.

Acadia University, Canadian Intercollegiate Athletic

Union, Chapman and Hunt 1976; Board of Governors of the

University of Saskatchewan, University of Saskatchewan,

Kirkpatrick and Stinson v. Saskatchewan Human Rights

Commission, 1977). Although in each case the university

was vindicated, the importance of considering human rights
acts was recognized. The University of Calgary was com-
mended for attempting to provide special services for
Native students. However, a Board of Inquiry held that
the programme being offered by the University contravened

The Individual's Rights Protection Act (Canadian Human

Rights Reporter, 1980). The implications for The Univer-

sity of Calgary's admission policies were evident. The
Board of Inquiry's findings may also deserve consideration
by other universities who have special admission require-
ments for Native students.

When instituting new regulations, universities are
cautioned to ensure that the acts governing their institu-

tion allow such regulations. In Keough v. Memorial
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University of Newfoundland (1980), and Caravan v. Memorial

University of Newfoundland (1980), it was found that the

act governing Memorial University of Newfoundland did not
provide for traffic regulations or the imposing of penal-
ties, regardless of the merits of such regulations. In

University of Prince Edward Island v. The Student's Union

of the University of Prince Edward Island (1976), the Rent

Review Act was applicable to the University unless the act
specifically granted exemption to the University.
Acts may appear to limit the university's juris-

diction. However, as was seen in Re Bruhn-Mou and College

of Dental Surgeons of British Columbia (1975), the court's

power to adjudicate was severelv limited by provincial
legislation. The provincial legislature had delegated to
the College of Dental Surgeons a legislative power which
only through a change of act could be modified. 1In simi-
lar circumstances it is incumbent upon the power-carrying
body to act judiciously.

In answer to the research question, university
administrators must consider interpretations of the acts
governing universities to find the legal rights of univer-
sity students in Canada and the legal responsibilities of

institutions to their students.
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Discrimination
Four cases have been cited dealing with human
rights. In all of these cases the question of discrimina-
tion was raised. Also, in the dispute between Bloedel and

The University of Calgary reverse discrimination was con-

sidered the issue. A fifth case, Redlin et al. v. Governors

of the University of Alberta et al. (1980), has not been

previously mentioned since it dealt with the setting of
differential fees for foreign students. A review of the
five court proceedings clearly indicated that a number of
factors must be weighed before adjudging an institution
as discriminatory:
1. What are the rights of the group of persons who
are being discriminated against? A landed immi-
grant or Canadian citizen, like Bloedel, has cer-
tain rights which are not accorded to foreign

students. In both Redlin et al. v. Governors

of the University of Alberta et al. (1980) and

University of Saskatchewan et al. v. Saskatchewan

Human Rights Commission (1977), foreign students

were viewed by the courts as not having the same
rights as landed immigrants or Canadian citizens.
Rights may also differ, as they did in the latter

case, if a foreign student is residing in the

province or out-of-the province. One must review
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the applicable Bill of Rights Act before making a
final decision.
Are the discriminatory practices within the legis-
lated power of the enacting body? In Hanson v.

Ontario Universities Athletic Association et al.

(1975), the court ruled that the approved bylaws
allowed the association to discriminate between
athletes who had played more than five years of
intercollegiate athletics and those who had played

less than five years. In Re Bruhn-Mou and College

of Dental Surgeons of British Columbia (1975),
the College was allowed to discriminate between
what it considered acceptable dentistry degrees
and non-acceptable degrees without the applicant
having an opportunity for a hearing.

Is there a rational reason for the discriminatory

practice? In Redlin et al. v. Governors of the

University of Alberta et al. (1980), the court

ruled that discrimination was acceptable if rele-
vant to the achievement of a valid objective and
made with rational justification. Charging stu-
dents, whé by their immigration status are not
planning to remain in Canada, an additional fee
to attend a state=-supported institution did not

appear irrational. A similar view was expressed
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in Hanson v. Ontario Universities Athletic

Association et al. (1975).

4. Does an act specifically prohibit such discrimina-
tion? McCaughan (1982) indicated that Canadian
courté will not determine the meaning of a word,
but will take the word's meaning at face value.

In Board of Governors of the University of

Saskatchewan, University of Saskatchewan, Kirk-

patrick and Stinson v. Saskatchewan Human Rights

Commission (1976)\a student charged discrimination
on the basis of sexual preference rather than
gender. The court ruled that the act did not
define the word "sex" and therefore it must be
interpreted in its common usage as referring to
gender. The case was dismissed. A similar deci-

sion was made in University of Saskatchewan et

al. v. Saskatchewan Human Rights Commission (1977)

when the court ruled that the Commission had over-

interpreted the Saskatchewan Bill of Rights Act.

Given the above, it is easier to understand why
The University of Calgary was unsuccessful in defending
its admission policies for Native students. Bloedel, as a
resident of Alberta, had rights which were not available
to non-residents. Second, The Individual's Rights Protec-

tion Act (Alberta) superseded any legislated authority
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given under the Alberta Universities Act. Third, the -
Individual's Rights Protection Act specifically prohibited
race discrimination. Fourth, the rational reason for dis-
crimination was not strong enough to outweigh the other
factors.

A review of opinions published in legal periodicals
highlighted some additional points regarding discrimination
and admission policies. First, Norman (1975) held that a
review of provincial Bill of Rights Acts indicated that most
did not include a section that protected the right to educa-
tion without discrimination. Saskatchewan's Bill of Rights
Act was an exception. Second, Whyte (1975b) pointed out
that some Bill of Rights Acts included provisions for appro-
val of programmes designed to promote the welfare of a par-
ticular class of individuals. Third, Norman (1975) warned
administrators that courts might iﬁterpret "access to public
facilities," which appears in most Bill of Rights Acts, as
including educational institutions. This topic will be
discussed in the next section of this Chapter.

In summary, the gquestion of discrimination and
student rights cannot be easily answered. A definite
answer requires consideration of numerous other factors as
presented abové and a clear understanding of the individual

provincial acts with provisions on discrimination.
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Public v. Private
A review of court proceedings indicated that
courts did not consider universities in all “cases to be
public institutions. However, serious doubt exists that
all universities in Canada would be considered private

institutions. Two proceedings which dealt with this matter

(Howard v. York University et al., 1974; Beattie, Ricks

and Leighton v. Acadia University, Canadian Intercollegi-

ate Athletic Union, Chapman and Hunt, 1976) involved uni-

versities whose historical background may be different than
other instifﬁtions. Unfortunately, in both cases the
courts did not indicate if the ruling would have been
similar for what is known commonly as a public institution.
Harris (1979) stated that all universities in
Canada were creatures of government in the sense that their
legal existence derived from an act passed by a provincial
legislature. This is also true for the three military
degree-granting institutions totally funded by the
federal government. Many authors (e.g., Knowles, 1977)
do not consider Canada to have any private degree-granting
institutions since all universities receive funds from the
provincial government in the same manner as public univer-
sities.
The importance of distinguishing between private
v. public institutions is with regard to the rights

afforded a private institution. In Beattie, Ricks and
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Leighton v. Acadia University, Canadian Intercollegiate

Athletic Union, Chapman and Hunt (1976), the Nova Scotia

Human Rights Act did not specifically mention educational
institutions. The Act, however, granted rights to "accom-
modations, services and facilities customarily provided

to members of the public" (p. 468). The court did not
agree that Acadia University could be considered as offer-
ing services and facilities that were "customarily pro-
vided" to members of the public. However, throughout this
case the court referred to Acadia University as a private
university. The judge indicated that he was aware that
universities such as Acadia University were close to being
public institutions since they were largely supported by
public funds.

In Howard v. York University et al. (1974), York

. University wished to be considered a public authority but
the court disagreed. To be classified as a public author-
ity depended upon the degree of control by the provincial
government and whether the university carried out its
objectives as a result of public duty. York University
was founded by a private act and the Board of Governors
did not include appointees of the government. The judge
opined that the province of Ontario did not have a public
duty to start York University, and that a comparison with
the control of elementary and secondary schools would

exhibit the differences.
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What appeared to be important in both of the court
proceedings was the act which incorporated the university
and the aﬁount of provincial government control in the
governance of .the institution. McCaughan (1982) stated
that the four western provinces each have one act which
governs the universities within those provinces. 1In the
other six provinces, each university has its own statutory
authority. One can foresee a different opinion by the
courts for universities in Western Canada as compared to
universities in Eastern Canada. This difference appeared
to be borne out by the Board of Inquiry hearing involving

Bloedel and The University of Calgary (Canadian Human

Rights Reporter, 1980). The Individual's Rights Protection

Act (Alberta) included the same working as found in the
Nova Scotia Human Rights Act with regard to "services
customarily provided to members of the public." However,
the Board of Inquiry found that the programmes, services,
and facilities offered by The University of Calgary were
"customarily provided for the public."

In summary, it would appear that the legal respon-
sibilities of institutions to students as defined in Bill
of Rights Acts may vary from university to university and
region to region depending on the designation of the insti-
tution as either private or public. Accordingly, the

rights of students will also differ.
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Refusal of Admission
Surprisingly, there were only three reported cases
of refusal of admission. All three cases dealt with
admission to proféssional faculties which have always been
considered as more competitive for entrance than pre-
professional faculties. The earliest case was 1912, and
the last case was 1973. This time span and the changing
social mores during that period must be recognized when
analyzing these cases. A fourth case may be considered as
the dispute between Bloedel and The University of Calgary.
This controversy was discussed under the topic "Discrimi-
nation."
Five factors contribute to the small number of
court proceedings regarding admission:
1. Higher Education in Canada is regarded as a privi-
lege and not a right. This is not only true for

the courts (Pecéver v. Bowker and Governors of

University of Alberta, 1957) but expresses the

viewpoint of many in society. It must also be
recognized that the number of applicants who are
completely refused a higher education is minimal.
If space is not available in a university, admis-
sion is normally available to a community college
from which transfer credit and eventual admission
to a university can be cbtained. Such an alter-

nate is not readily available to applicants seeking
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admission to professional schools. Therefore,
there is a likely incidence of legal proceedings
involving admission to professional schools.
Refusal of admission is a domestic matter which
falls under the jurisdiction of the Visitor. In

Langlois v. Rector and Members of Laval University

et al. (1973), Langlois' appeal to an inferior
court was dismissed on the grounds that the court
could not intervene in an internal matter. The
superior court was only prepared to become involved
if certain conditions, as mentioned below, were
established. Ouellette's (l9§0) article on "Judi-
cial Control ovér the University" was cited for
authority.

As indicated previously in this chapter, coﬁrts
will only ajudicate what is felt to be a domestic
matter if a breach of contract, failure to perform
statutory duties, or failure to provide natural
justice can be established. 1In the three reported
cases, at least one of these grievances was cited.

In Richards v. Verrinder (1912), the plaintiff

alleged conspiracy on the part of the admissions

committee. In Pecover v. Bowker and Governors of

University of Alberta (1957), failure to perform

statutory duties and an implied contractual basis

was cited. Denial of natural justice and a
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contractual relationship were cited in the last

case (Langlois v. Rector and Members of Laval

University et al., 1973). Applicants who are

refused admission and wish to obtain redress from
the courts must have one of these bases for appeal.
4., Most applicants who are refused admission are
satisfied with the appeal mechanisms available
internally within the institution.
5. Even if the rejected applicant is successful at
the court level, the courts will not rule that

the applicant must be admitted. In Richards v.

Verrinder (1912), the court pointed out that
although they were inclined to agree that the
plaintiff should have been admitted, the court

had no power to order the College of Dental
Surgeons to admit the plaintiff. The provincial
legislature had vested power of admission in the
College, and this statutory duty could not be over-
riden by the courts. A scrutiny of individual

acts governing universities in Canada should point
out. that the power to admit students lies with

the university.

The rights of students who are refused admission
are evident from the points stated above. The conditions

of admission, per se, are not disputable .for this is an
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internal matter. The réjected applicant must have other
grounds for disputing the final decision. These grounds
would not only include those made under point 3 above,
but could include such grounds as violation of the pro-
vincial Bill of Rights Act.

Both Holland (1969) and Norman (1975) agreed that
candidates should be made aware of the criteria which will
be used in determining admissibility. Calendars are the
normal source for such information. Rejected applicants
have the right to know why they were not accepted. Natu-

ral justice demands such a procedure.

Natural Justice

All students have a right to natural justice. The
problem for the courts is determining when natural justice
has been denied. The problem for university administrators
is determining what is necessary for natural justice to
be served. Natural justice has been defined in Chapter 2
as "fair play" (Reid, 1971, p. 209). Natural justice
refers to two narfow principles: (1) hear both sides, and
(2) freedom from interest or bias (Garner, 1979, p. 126).
Numerous court cases have dealt with the interpretation of
these two principles and numerous books on Administrative
Law have attempted to summarize and analyze these inter-
pretations. However, as Reid (1971, p. 210) stated:

"while no end of reading the cases will not furnish an
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infallible gift of prophecy, familiarity with these cases
may reduce somewhat the odds against a player in the natu-
ral justice sweepstakes, and give him some acquaintance
with certain general propositions that emerge." The court
cases that have been reviewed in this dissertation will
not provide a complete understanding of natural justice.
Such cases, however, do indicate many of the requirements
and principles of natural justice in an educational set-
ting.

1. Natural justice is required from both administra-

tive and domestic tribunals (Re Polten and

Governing Council of the University of Toronto

et al., (1975). For example, an appeals committee
established within a faculty (normally a domestic
tribunal) is required to provide natural justice
in the same manner as an appeals committee estab-
lished by a Senate (normally an administrative
tribunal). This requirement was verified in

Harlekin v. University of Regina (1979). Garner

(1979) pointed out that natural justice not only
applied to decision-making in a court of law but
to the decisions of administrative bodies acting
judicially or an authority acting in a judicial
manner.,

2. "The onus of proof rests with applicant to show by

unequivocal prodf that there has been a denial of
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natural justice" (David, 1976, p. 25). 1In all the
reviewed cases, where a student argued that denial
of natural justice had taken place, the student
was required to prove that'natural justice had
been denied.

Although an appellant must be heard by an appeals
committee, it was unclear as to whether the apel-
lant's defence must be in-person or can be
restricted to correspondence. Garner (1979, p.
130) indicated that the right to an oral hearing
depended‘on the terms of the statute and the cir-

cumstances of the case. In Harelkin v. University

of Regina (1979), the University of Regina Act
stated that the Senate committee was to "hear and
determine" appeals. The court interpreted this
statement to mean that the appéllant should attend
personally and ke allowed to present his own

defence. 1In Re Polten and Governing Council of

the University of Toronto et al. (1975), the judge

stated that although the appeal must be conducted
according to the rules of natural justice, these
rules did not always require a formal hearing, or
the presence of the appellant, provided the case
was presented to the appeals committee by way of
correspondence, briefs or other mechanisms. 1In

Caravan v. Memorial University of Newfoundland
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(1980), the judge was surprised that only written
appeals were allowed when dealing with parking
infractions. Holland (1969) emphasized the diffi-
culty in determining from previous cases whether
an oral or written presentafion was required for
a fair hearing. He recommended an oral presenta-
tion.
Failure to notify a student who was to be consi-
dered for dismissal when one had the opportunity
to do so, and failure to notify the student as to
the grounds on which dismissal was being considered,
constituted a denial of natural justice (Walls v.

Commissioners of Saint John General Hospital et

al., 1973).

Members of an appeals committee who had heard the
same appeal at a lower level did not necessarily
result in a biased hearing or constitute a breach

of natural justice (King v. University of Saskat-

chewan, 1969). The Supreme Court of Canada ruled
that in a university setting it was understandable
that duplication of membership took place at dif-
ferent levels due to the positions held within the
university by its members. Bias did not necessar-
ily result.

An appeals committee cannot be expected to always

rehear an entire case. A lower tribunal may have
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more competence in the subject matter being dis-
puted. Therefore, the higher tribunal would only
inquire as to whether the lower hearing was pro-

perly conducted (Re Polten and Governing Council

of the University‘of Toronto et al., 1975). An

exception would be where the higher tribunal does
not receive a full set of documents and minutes

from a lower tribunal (Harelkin v. University of

Regina, 1979).
The denial of natural justice must have taken
place and not only be anticipated. In Regina v.

Royal Institution for the Advancement of Learning,

Ex parte Fekete (1968), the disciplinary committee

"had not even met and yet Fekete wished a writ of

certiorari. The court ruled that there must be

an observable wrong that the court can rectify in
a definite manner before adjudication can take
place.

All appeal mechanisms within the university must

be satisfied prior to proceeding to the courts.

‘Abuses of a lower tribunal can be cured by a higher

tribunal within the university (King v. University

of Saskatchewan, 1969 and Harelkin v. University

of Regina, 1979). These decisions by the Supreme
Court of Canada deserve careful consideration.

Harelkin, unhappy with the decision of a lower
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tribunal, wished to proceed to the courts immedi-
ately to have the lower tribunal rehear his case.
This was not allowed and it was stated that once
Harelkin had proceeded through all the appeal
mechanisms at the university he could then proceed
to the courts if he felt he continued to be denied
natural justice. The court recognized that some
abuses of natural justice had taken place at a
lower tribunal but agreed that such abuses could
be corrected by a higher tribunal. Vigorous dis-
senting opinions made this a controversial ruling.

The final decision was based on a previous Supreme

Court decision in King v. University of Saskatch-

ewan (1969).

Holland (1969) outlined what should be present for
a fair hearing: due notice, representation, proper facili-
ties for presenting evidence, opportunities for cross-
examination, a proper record and a proper system of appeals.
Whyte (1975a) concurred with Holland's listing and sug-
gested that disciplinary or appeals procedures be stream-
lined so that full hearings are only held when not to do
so would result in relevant information not being pre-
sented. Whyte's strongest plea was for procedures that
minimize institutional bias. One method was wide repre-

sentation on the final decision-making committee.
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Universities should, therefore, make every effort
to ensure that natural justice is afforded to all students.
The strongest criticism found of institutions in the cases
which were reviewed was the failure by institutions to pro-
vide natural justice. The courts will not tolerate such
practices in universities., Natural justice is one of the

most fundamental rights which a student possesses.

Contractual Relationship

The theory that the rights and responsibilities
of both students and universities arise from an expressed
or implied contract has gained wide acceptance (Holland,
1969; Sharpe, 1970; Flemming, 1975; Gardner, 1975; and
Janisch, 1975 and 1980). ©Nine of the cases analyzed
referred to the contractual relationship between a student
and a university. However, as Gardner (1975) pointed out,
courts tend to be ambiguous as to whether a contract exists
between a student and a university. In four of the cases

reviewed (Pecover v. Bowker and Governors of University

of Alberta, 1957; Langlois v. Rector and Members of Laval

University et al., 1973; Re Polten and Governing Council

of the University of Toronto et al., 1975; Doane v. Mount

Saint Vincent University et al., 1977), the courts did not

really verify that a contract existed between the student
and university. Rather, they based their final Jjudgement

on other grounds. Nevertheless, the possibility of
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a contract was used as justification for court interven-
tion.
The remaining five cases can be divided into two
categories: those that used the calendar as the basis
for the contract and those that did not make specific
mention of the calendar. The latter category included

Powlett and Powlett v. University of Alberta et al. (1934)

where there was no doubt in the court's opinion that a
cnntractlexisted between students and the university.
However, a number of dissenting judges did not feel that

a contract existed to protect the physical and mental well-

being of students. In Halushka v. University of Saskatch-

ewan et al. (1965), the plaintiff had signed a consent

form to undertake a medical experiment. All agreed that
a contract existed, but the terms of the contract were

unclear. In an injury case, Howard v. York University

et al. (1974), the judge ruled that the University had
contracted for a fee to provide Howard with a higher

education. In the remaining two cases (Hanson v. Ontario

Universities Athletic Association et al., 1975; Sutcliffe

v. Governors of Acadia University, 1978), the contract was

in the form of statements made in the calendar.

In a 1957 case, Pecover v, Bowker and Governors

of University of Alberta, the judge was satisfied that the

calendar did not constitute an offer which was so binding

that the university could not impose other terms on the
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admission of students to its courses. In Hanson v. Ontario

Universities Athletic Association et al. (1975), the judge

held that it would be unreasonable to assume that a uni-
versity intended that the statements made in its calendar
could not be qualified or that such statements were
inflexible. However, the most definitive statements on
the contractual nature of the calendar were made in

Sutcliffe v. Governors of Acadia University (1978). The

following statement (p. 115) from that case is worthy of
repetition:
I am unable to accept the defence contention that
this book is merely informational. It establishes
a regime, which I am sure both parties had in mind
as the way relationships between them were to be
governed while the defendant was a student at the
university, and I am satisfied that the calendar
forms part and, indeed, the main part of the con-
tractual relationships between them, binding both
the university and the student.
The judge ruled that Sutcliffe accépted the contract by
registering and paying his first instalment of fees. It
did not matter whether he had read the calendar or not
(p. 116). The Nova Scotia Supreme Court agreed.

Gardner (1975) and Holland (1969) agreed that when
coming to the university, a student made a contract with
the university; the terms of the contract being the rules
of the institution. There was no need for the student to
sign a specific contract. Acceptance of the contract was

understood by the student registering in courses. Both

Gardner (1975) and McLachlin (1981)_agreed that the
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difficulty for the courts was to determine the terms of
the contract. The calendar was normally relied upon as
forming the substantive basis of the contractual relation-
ship with the student. However, often the calendar did
not deal with the disputed matter. McLachlin (1981) stated
that courts were reluctant to determine by implication the
terms of the contract. Gardner (1975) found in his review
of cases that the student had the burden of proof in estab-
lishing an alleged breach of agreement. The odds were
definitely in favor of the university.

The contractual relationship between students and
universities is one of adhesion, since the student plays
no part in drawing up the contract (Gardner, 1975; Janisch,
1980). Janisch (1980) reported that this fact alone sug-
gested that a true contractual relationship did not exist.
In addition, many calendars contained exculpatory clauses
which have been accepted by United States courts as pro-
tecting the university from any possible liability
(FJanisch, 1980, p. 497). Given these facts, Janisch
suggested that the relationship between a student and the
wmiversity may be better described as a fiduciary rela-
tionship. This would remove the problems mentioned above
but still protect the rights of students. However, there
have been no cases in Canada where the fiduciary relation-

ship has been proposed (Janisch, 1980).
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In summary, there appeared to be sufficient evi-
dence to indicate that students have the right to argue
that a contractual relationship exists between themselves
and their universities. If one disagrees with the concept
of a contractual relationship, one may have to contend with
arguments regarding a fiduciary relationship which places
a very high standard of conduct on the university (Gardner,
1975; Holland, 1969). With regard to the calendar,
there would appear to be an equal amount of evidence that
a calendar is not simply an informational tool for the
student and the university. Janisch (1975 and 1980)
strongly recommended that statements included in the
calendar be carefully worded to offer protection against
liability. Too often promises were made in the calendar

that the university could not meet.

Other Rights and Responsibilities
In a few cases minor points were made concerning
the legal rights of students and responsibilities of
institutions to their students:
l. If fees are outstanding for past sessions attended,
fee payment should not be accepted for present or

future sessions (King's College v. M'Dougall, 1849).

By accepting fee payment for present or future
sessions it is understood that past sessions are

paid in full.
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Payment by the instalment plan may lead to con-
fusion for the student. It is incumbent upon the
institution to place in the calendar clear state-
ments regarding payment by.instalment and the pro-
cedures that will be used for refunding payments
when a student leaves the institution before the

end of a session (Sutcliffe v. Governors of Acadia

University, 1978).

Universities which are unable to stop offensive
behaviour by a student or professor can obtain an
injunction prohibiting the offender from coming on

campus (University of New Brunswick v. Strax,

1968; yUniversité de Moncton v. Blanchard, 1970).

Universities are involved in many activities which

could lead to tort liability (Halushka v. Univer-

sity of Saskatchewan et al., 1965). Experimenta-

tion or research with human subjects is a particu-
larly hazardous activity. Dunlop (1975) outlined
the actions which a responsible university could
take to prevent tort 1iabili£y (see Chapter 3).
Janisch (1975, 1980) warned institutions that they
have an increasing responsibility to ensure pro-
tection from "failure to educate" suits. There
was no reason to believe that professors were

immune from civil liability for failure to



157
exercise skill in the préctice of their profession

(Janisch, 1980, p. 498).

It was not possible in point-form to answer
Research Question No. 1. The legal rights of university
students in Canada and the legal responsibilities of insti-
tutions to their students have been highlighted in the
preceding pages. Fridman (1973, p. 182) in an article
on "Judicial Intervention into University Affairs" stated:
", . . it could be argued that decisions rendered by the
ocourts with respect to a given university are not neces-
sarily relevant more generally. But even such decisions
may give rise to general principles capable of wider appli-
cation. Insofar as they do, they help to create a general
jurisprudence which will ultimately govern this area."
Rights and responsibilities will continue to change as new
cases are heard and new laws are enacted. Nevertheless, a
certain pattern of rights and responsibilities is 1likely

to persist. These patterns have been identified.

Research Question No. 2

Did these legal rights differ among the provinces?
The answer has to be a qualified "yes." Although
there was a similarity of findings in the court proceedings
and opinions published in legal periodicals and books, the

legal rights of students did differ among the provinces.
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Two conditions resulted in differing rights for

students among the 10.provinces:

1.

As long as education remains a provincial matter,
rights of students cannot help but differ. Unlike
many other nations where it is possible for a fed-
eral government to formulate acts which directly
affect the educational rights of students across

an entire nation; such is not possible in Canada.
Certainly, it is possible for the Canadian govern-
ment to indirectly influence the rights of students
by other mechanisms. For example, when the federal
government helps finance higher education in Canada
in the form of "monies" to provincial governments
and loans to students, the rights of students are
being affected. The majority of rights for stu-
dents, as related to education, are to be found in
the provincial acts which govern institutions.
There will always be a difference in these acts
within and among the provinces. It was noted that
certain university acts include the Visitor as an
appeals mechanism for the student. However,
Alberta students do not have this right, since as
of 1975 the Visitor was removed from the Alberta
Universities Act. In addition, acts governing
institutions can be superseded by other provincial

acts such as Bill of Rights Acts. Saskatchewan's
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Bill of Rights Act prohibits discrimination in an
educational institution, but other provinces do
not include this proviso in their Bill of Rights
Acts. All provincial acts are subject to change
by the legislature. This cannot help but affect
the rights of students both positively and
negatively.

As long as judges are free to interpret the law
and weigh individual circumstances, the rights of
students within provinces will differ. The right
to question the findings of a lower court and, if
permitted, appeal to a higher court for a new
ruling is a principle of law. This principle will
lead to differences in the findings of courts
regarding the rights of students. For example,

in Beattie, Ricks and Leighton v. Acadia Univer-

sity, Canadian Intercollegiate Athletic Union,

Chapman and Hunt (1976) it was found that Acadia

University did not provide services customarily
available to the public. However, in Alberta
where the same wording was used in The individual's
Rights Protection Act, a Board of Ingquiry found
that services provided by The University of Calgary
were customarily available to the public (Canadian

Human Rights Reporter, 1980).
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The legal rights of students among the 10 prov-

inces were also affected by the reluctance of courts to
entertain cases involving university matters. This reluc-
tance is not diminishing rapidly. For example, in Langlois

v. Rector and Members of Laval University et al. (1973),

a lower level court initially refused to adjudicate what
was felt to be an internal matter. In numerous cases, the
ocourts had considerable discussion on the rights of courts
to entertain cases involving university matters. The

Supreme Court of Canada, in Harelkin v. University of

Regina (1979), held that the legislature when making acts
governing universities provided for the solution of domes-
tic disputes within the university. The courts, by using
restraint, were following the wishes of the legislature.

The legal rights of students among the 10 provinces
remain similar for the following reasons:

l. The rights of students will remain similar as long
as the number of court proceedings involving stu-
dents remains small. The researcher was only able
to locate 40 cases in a 1l34-year period between
1848 and 1982. This small number of cases forces
courts in different jurisdictions to look closely
at the decisions reached in other jurisdictions.
In addition, court proceedings at a higher court
level in one province serve as a precedent for

other jurisdictions to follow. For example, the
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decision of the Supreme Court of Canada in King v.

University of Saskatchewan (1969) was cited in four
other cases involving students and was part of the
basis for the Supreme Court of Canada's decision

in Harelkin v. University of Regina (1979). On a

provincial level, the Nova Scotia Supreme Court

in Doane v. Mount Saint Vincent University et al.

(1977) cited the ruling of the Ontario High Court

of Justice in Re Polten and Governing Council of

the University of Toronto et al. (1975) as evidence

that courts could adjudicate in university matters
when a denial of natural justice was being argued.

2. Rights are afforded to students by the laws of
Canada. These laws give similar rights to all
students in Canada. For example, every student
has a right to natural justice as defined in

Administrative Law and interpreted by the courts.

In conclusion, the legal rights of students among
the provinces did differ. However, a number of reasons
were formulated to show that similar rights will remain

among the provinces.

Research Question No. 3

Under what circumstances were students, universi-
ties, or others, the plaintiff?
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It was originally assumed that students were the
plaintiffs in any disputes that required judicial adjudi-
cation. The necessity for universities to seek judicial
adjudication was felt to be minimal. A survey of the 40
cases reviewed in this dissertation produced different
results., Students were the initial plaintiffs in 65.0%

(N = 26) of the cases, universities in 27.5% (N = 11) of
the cases, and others in 7.5% (N = 3) of the cases.

A reviéw of the cases in which students were the
plaintiffs showed that four related to entrance to a pro-
fessional faculty, three related to refusal of graduation,
two cases concerned students required to withdraw, two
involved athletics, three concerned serious injuries, and
three involved Student Unions where the issues were related
to finances.

Gardner (1975, p. 51) stated that in the end the
oourts agree that "the university knows :best." Of the 26
cases in which students were plaintiffs, in only 6 could
they be considered as having been successful in their dis-
putes with the institution. In all the cases related to

injury (Powlett and Powlett v. University of Alberta et

al., 1934; Illalushka v. University of Saskatchewan et al.,

1965; Howard v. York University et al., 1974) the plaintiffs

were successful. The remaining three successful cases all

concerned a denial of natural justice (Walls v. Commission-

ers of Saint John General Hospital et al., 1973; Caravan v.
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Memorial University of Newfoundland, 1980; Keough v.

Memorial University of Newfoundland, 1980).

The types of cases in which universities were
involved as plaintiffs can be divided into four categories:
monies owing (four cases), interpretation of acts (three
cases), injunctions (two cases) and changing the terms of
reference for scholarships (two cases). In a majority of
the cases, the university'was at least partially success-

ful. The only exception was University of Prince Edward

Island v. the Student's Union of the University of Prince

Edward Island (1976). In this case it was held that the

Rent Review Act applied to the University.
The three cases which involved others as the plain-
tiff concerned a criminal offence where the Crown is nor-

mally the plaintiff (Regina v. Jones, 1971) and two cases

where the provincial government wished to be the preferred
creditor for students who had declared bankruptcy.

On the basis of the review of the 40 cases summa-
rized, it was not possible to predict what circumstances
would result in students, universities or others being the
plaintiff in a legal proceeding. The variety and small

number of cases precluded such a prediction.



CHAPTER 6
ANALYSIS OF QUESTIONMAIRE RESPONSES

Questionnaires were sent to the registrars of
Canada's 51 degree-granting institutions. At the end of
two weeks, 21 registrars had returned completed question-
naires. Three and one-half weeks affer sending out the
initial letter and questionnaire, a reminder in the form
of a personal letter was sent to the registrars who had
not replied (Appendix D). By the end of five weeks, 42
replies had been received. An 82% return did not warrant
further efforts to obtain replies. It was not possible to
include three additional responses received after the

findings were tabulated.

A premise of this study was that registrars would
be "well-informed informants™ and able to provide informa-
tion about the concerns of universities with regard to
the legal rights of students and legal proceedings which
involved students. In addition, registrars would be
interested in the study and willing to cooperate in com-
pletion of a questionnaire. The quality of responses and
the minimal time required to receive responses, confirmed

this expectation.

le4
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The enthusiasm shown for the study was commendable.
Numerous telephone calls were received from across Canada
asking for patience in completion of the questionnaire and,
in many cases, providing sources of additional information.
A telephone call from Ottawa led the researcher to Profes-
sor McCaughan (1982) whose unpublished article was cited
in this dissertation. Many of the replies to the ques-
tionnaire were accompanied by personal letters of support
which indicated a strong desire to obtain a copy of the
findings. Four registrars sent additional materials which
they hoped would be of use in the study. One respondent
took the time to obtain a transcript of a case which he
felt was very important in establishing the contractual
nature of a calendar.

Of the 42 responses, only four were answered by
non-registrars. Two were answered by legal advisors and
two by University Secretaries. One university submitted
two forms with both a registrar®s response and a response
from the vice-president (academic). Both responses were
combined for statistical purposes. The 38 registrars who
completed the questionnaire did not indicate any difficulty
with completion of the questionnaire. Same of the regis-
trars indicated that assistance was sought from others in
the institution to ensure that no relevant cases were
cmitted. Thirty-seven cases were reported to the

researcher., The only area in which respondents did not
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appear to be well-informed was how to bring legal action
against a student on behalf of the university. This ques-
tion will be discussed in greater detail in the next sec-

tion.

Opinions on Student Rights
and Responsibilities

Registrars were asked to respond to seven questions
related to institutional concern about legal proceedings.
The responses to these questions shall be treated individ-

ually.

1. 1Is there a concern in your institution about
protection against legal proceedings by
students?

Yes: 39 (92.9%)

No: 3 (7.1%)

Of the 42 institutions providing responses, 39 or
92.9% replied positively. A negative reply was received
from three institutions, 7.1% of the respondents. The
response to this question verified that concern was being
felt by members of universities in Canada. Many of the
respondents qualified their positive response to indicate
that they were "“concerned" about protection against legal
proceedings but were not "over-concerned." Two of the
institutions which replied negatively indicated that they
should probably be concerned but no concern had been shown

on their campus.
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2. If yes, has your institution's concern in
recent years

increased: 28 (71.8%)
decreased: 0

stayed the same: 11 (28.2%)

One would have expected institutional concern to
increase due to the increasing amount of litigation taking
place between students and their universities. It was
therefore unexpected to find that of the 39 institutions
who responded positively to question 1, only 28 or 71.8%
indicated that their institution's 6oncern had increased
in recent years. The remaining 11 or 28.2% of the univer-
sities indicated that their concern had stayed the same
in recent years. Respondents from the 11 institutions did
not indicate why they felt that their concern had stayed
the same. A review of the size, location, type, age, and
control of the universities did not indicate any commonal-
ity. These institutions may have also been reacting dif-
ferently to the term "recent years" as expressed in this
question,

3. If increased, has this been generated by

student awareness about

legal rights: 0
administrator concern

about possible suits: 3 (10.7%)
both of the above: 23 (82.2%)

or other reasonsi 2 (7.1%)
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Twenty-three universities or 82.2% of the respon-
dents replied that an increase in concern was due to both
student awareness about legal rights and administrator
concern about possible suits. These reasons are comple-
mentary since an increased student awareness about legal
rights could lead to an increase in concern by adminis-
trators about possible suits. Three (10.7%) institutions
indicated that administrator concern about possible suits
was the sole reason for an increase in concern. One respon-
dent pointed out that in a sma1l university the students
did not seem tQ be particularly aware of legal rights.
However, their administrators, due to outside xeading, had
concern about possible suits. Another respondent indicated
that the questionnaire was timely since there was presently
concern, only at the administrative level, about the con-
tractual nature of the calendar and possible suits arising
from it. Two (7.1%) of the respondents stated that
increased concern was due to the more aggressive attitudes
of stddents, and free access to a legal aid bureau.

4, Are you careful to word statements in your

Calendar so that you are protected against
legal suits?

Yes: 34 (81.0%)
No: 6 (14.3%)
No reply: 2 ( 4.7%)

A positive response by 34 or 81.0% of the univer-

sities verified that registrars considered it very
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important to properly word statements that appear in
the calendar to avoid possible legal suits. One of the
respondents provided a copy of an address which he had
made on the contractual nature of the calendar. The
researcher was surprised that six (14.3%) of the respon-
dents indicated they were not careful to word statements
in their caiendar for protection against legal suits.
However, these responses must be qualified. A number of
respondents, including some who responded positively,
pointed out that their major concern when formulating
statements for the calendar was not protection against
legal suits, but a concern for clarity. Such respondents
did not wish to see the calendar become a document that
was written in legal language. Nevertheless, it was evi-
dent to the researcher that clearer statements in the
calendar may result in fewer disputes leading to court
adjudication. One of the respondents wrote that his
institution tried to be as clear as possible in their
calendar statements and if they ended ﬁp in court, "so be
it." Two universities did not respond to this question.
One of these institutions indicated that they did not
publish a calendar.

5. Have you been involved in a legal proceeding
between your institution and a student?

Yes: 12 (28.6%)

" No: 30 (71.4%)



170
Only 12 (28.6%) of the respondents had been
involved in a legal proceeding with a student. However,
it should be noted that the question concerned respondents
to the questionnaire and not necessarily the institution

itself. Due to the large number of cases reported in the

questionnaire, it was clear that a larger number of insti-
tutions had been involved in legal proceedings with

students.

6. If yes, did you initiate the proceedings?

Yes: 4 (33.3%)
No: 6 (50.0%)
No reply: 2 (16.7%)

and/or were you a witness in court?

Yes: 5 (41.7%)
No: 5 (41.7%)
No reply: 2 (16.7%)

Due to the small number of positive replies to
question 5, it would be improper to attempt to make any
findings from question 6. The results, however, are
reported for information.

7. If you wish to bring legal action against a
student on behalf of the university,

must you obtain permission: 18 (42.8%)
can you start the proceeding: 3 (7.1%)

or don't you know or it
hasn't arisen: 20 (47.7%)

no reply: 1 ( 2.4%)
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This question had two purposes: to determine if
respondents were able to start a legal proceeding on their
own and second, to determine what approvals must be ob-
tained within an institution to bring legal action against
a student. Only three of the respondents were able to
initiate a legal proceeding. One of these respondents
indicated that his jurisdiction applied only to non-
academic matters. Twenty respondents (47.7%) did not know
or it had not arisen. This was understandable due to the
small number of legal proceedings which have taken place
in Canada. With regard to the 18 respondents (42.8%) who
had to obtain permission, there was general agreement that
approval at theﬁﬁice-presidential level or higher was
required. Two of the respondents had to obtain approval
from the Board of Governors, two from an Executive Commit-
tee, seven from the President, one from the university's
lawyer, and the remaining six from a vice-president or a
vice-president and one of the above.

Legal Proceedings at the
Lower Court Level

Registrars were asked to report cases of which they
were aware for two reasons. First, the cases which were
reported would confirm the research underway by the inves-
tigator, or assist in locating additional cases which

dealt with students or student-related matters. Second,
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as indicated previously, the legal reporting system in
Canada does not include legal cases heard at the lower
court level. Although such cases set no precedent in law,
decisions reached in lower court level cases are of per-
suasive authority until a similar case is heard at the
higher court level. Such cases may have a major effect on
local university policy and regulations and help determine
student rights within the institution. The only method of
obtaining information on cases heard at the lower court
level was to survey "well-informed informants" at degree-
granting institutions in Canada.

Respondents to the questionnaire reported 37
cases with brief information about each. Three of these

cases were definitely from the higher courts (Harelkin v.

University of Regina, 1979: Doane v. Mount Saint Vincent

University et al., 1977; Sutcliffe v. Governors of Acadia

University, 1978). Of the remaining 34 cases, 7 are cases

which are still pending in the courts. Several of these
seven cases look particularly important and by the nature
of the grievance appear to be matters which are being
heard by the higher courts. Only 7 of the remaining 27
cases appear to be ones which may have been heard at a
higher court. The following is a brief outline of these
27 additional cases which have already been heard and of

the 7 pending cases:
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- Forgery of admission documents accounted for eight
of the cases. The earliest case was heard in 1976.
In six of the cases, students were found guilty of
a criminal charge and placed on probation or
received suspended sentences. In one case the
student was deported and in another case the Crown
decided not to proceed with the charges.

- FPour of the cases dealt with monies owing to a
university or refund of tuition fees. All four
cases were heard between 1978 and 1980. One
respondent indicated that his instituﬁion was
involved in numerous collection cases. Another
reply indicated that a university was successful
in recovering through the courts a late payment
penalty. In the third case, a student filed a
grievance regarding the refund policy of a univer-
sity. This case was dismissed when the student
failed to appear at the hearing. In the final
case, a student sued for a refund of tuition fees
for a non-credit course since it was felt that the
university had misrepresented the size of the
class. The case was dismissed by the court.

- Only one case involving personal injury to a stu-
dent was reported. In that case, the university's
insurance company paid all medical costs plus

general damages.
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- From the description provided, it would appear
that a university ceased offering a degree pro-
gramme in 1970. A student who had to attend
another university to complete the degree, suc-
cessfully won in court a small indemnity from
the university.

- One student felt that the Landlord and Tenant Act
applied to the university. If so, the university
would not be allowed to inspect his room. The
court ruled that the university was exempt from
the Act.

- A university refused to award a master's degree
due to a poor thesis. The student appealed to
the courts and was unsuccessful. The respondent
stated that this case was under appeal to a
higher court in 1982.

- A student complained to the courts that his fail=-
ure in a course was due to discrimination. The
case was dismissed for lack of proof of discrim-
ination or bad faith on the part of the university.

- A student charged a university with libelous
behaviour for a poor grade in a professional
course. The case was withdrawn when the univer-
sity agreed to delete the course from the stu-

dent's academic record. In another case of libel,



a student newspaper was charged with publishing
libelous statements. The court agreed and the

newspaper had to pay the defendant's legal fees.
In 1970 an injunction was obtained against stu-

dents occupying an academic building.

A student was dismissed from a programme without
a hearing. The court ruled that a hearing was
required. The student in 1982 was objecting to
the manner of the hearing.

A student who had left articles in a locker
provided by the bookstore for safekeeping was
successful in obtaining reimburéemént from the
university when the articles were stolen.

The court agreed that a student who had been
required to withdraw was not given adequate
opportunity to appeal the ruling. A new appeal

hearing was ordered.
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A student appealed to the court when she received

a lower grade than was needed to graduate. The
student withdrew the suit and completed the cour
elsewhere,

A faculty ruled that a student could not repeat

se

an academic year due to poor grades. The student

appealed at all levels of the university and was

unsuccessful. The student appealed to the civil
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court which ruled that the student should be
allowed to repeat the year.

- Two students used namés of deceased persons to
obtain student aid. The students were criminally
charged and sentenced to two years in prison.

- A student sued for failure to be admitted to a
professional programme. The case was settled out
of court when the university agreed to remove from
the file certain statements and the student agreed

not to reapply for admission.

The seven pending cases consist of the following
matters:

- A student completed the academic requirements'
for a degree but was refused the degree due to
non-academic requirements that had not been met.

-~ A student charged discrimination in that he was
made to write final examinations when personal
problems should have allowed him to have deferred
final examinations. This appeal is to the Human
Rights Commission.

- A student refused to pay student union fees and
the university has gone to court to collect them.

- A graduate student has sued to obtain degree

credit for an "up-grading" course.
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- A graduate student wished to repeat a passed
course to raise his cumulative grade point aver-
age. The student had been refused permission by
the graduate faculty. The student argued that
regulations in the calendar did not prohibit such
a repetition.

- It would appear that a student was not allowed
to appeal an academic decision to the Senate.

The student has proceeded to the courts.

- A student stated that he received misinformation
from a professor regarding degree requirements.
This information was contrary to that published
in the calendar. The student has requested that
the degree be awarded or tuition refunded plus
monies for loss of income. The student may not

proceed with this action in court.

In reviewing thése brief descriptions of court
proceedings, there was no doubt that each of these cases
had some impact on the universities involved and their
present policies. All of the cases were heard since 1970
and provided a good indication of the increasing amount of
litigation involving students. More important, an analy-
sis of the 34 cases reported by the respondents clearly
indicated that courts will entertain disputes involving

university matters for four reasons: the university was
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the plaintiff, breach of a contract, failure to perform
statutory duties, or the student was being denied natural
justice. This finding was comparable to that made when
analyzing reported court proceedings. All of the cases
dealing with monies could have been argued on a contrac-
tual basis. In several cases the students could be arguing
that a denial of natural justice took place. Two examples
were the cases dealing with students required to withdraw.
The remainder of the cases dealt with criminal matters
(e.g., forgery of documents) which were automatically the
jurisdiction of the courts.

Two of the reported cases require more comment.
The student who was refused a master's degree compares in

some ways to Re Polten and Governing Council of the Univer-

sity..of Toronto et al. (1975). 1In that case, Polten argued

that he had been denied natural justice. The same sort

of defence may well be taking place in this new case. In
the second case which deserves comment, the civil court
was reported to have ruled that the student should be
allowed to repeat an academic year. This case was not
available in the legal reporting journals. Such a ruling
would be contrary to all previous court rulings on court
adjudication in domestic mattéfs. Without further informa-
tion, the researcher can only caution réaders in applying
this case to more general policies. This unreported case

may be a portent of future legal developments in this area.
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General Comments from Respondents

A number of comments were made by respondents to
the questionnaire, in telephone conversations, and in
enclosures submitted to the researcher. A number of
respondents remarked about the increase of stﬁdent appeals
within the university and the related student challenges
to the application of rules and regulations printed in the
calendar. Student awareness of legal rights has promoted
greater sensitivity on the part of administrators to such
rights, and has caused some universities to rewrite their
appeal procedures. As one respondent stated: "Consumer
activism, a growing tendency towards litigation and insti-
tut ional accountability lead to a greater need for care and
concern about legal matters." To meet the needs of stu-
dents, a number of institutions have named ombudsmen, and
free legal aid clinics were being established on some
campuses. Queen's University in Kingston, Ontario has
published a lengthy statement on grievance, discipline and
related matters. This statement governs how internal
appeals will be handled. It is as close to a legal system
of hearings as the researcher was able to locate. A part
of this statement is quoted later in this chapter.

Previously, it has been pointed out that acts
governing universities are often superseded by other acts.
In Ontario, the Statutory Procedures and Powers Act out-

lines procedures which can be used in handling internal
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appeals so as to prevent denial of natural justice.
Respondents from Ontario indicated that their universities
have determined that administrative fairness and due pro-
cess can best be served with the procedural standards
established under the Act. Such procedural standards
not only serve as a protection from legal suits but
ensure that the legal rights of students are recognized.

A large number of respondents indicated that every
attempt was made on the part of universities to settle
disputes internally. As a result, there should be a small
number of legal proceedings involving students. As one
respondent stated: "We'll do everything to stop a student
from going to the courts." Another respondent indicated
that every effort was made to settle student disputes
internally since.the institution could not win in the
public eye. This point of view was expressed repeatedly.
Evidently, university appeal procedures, usually with three
levels or more, adequately meet the needs of most students.

Two documents from respondents assist in identify-
ing the legal rights of students. Both of these documents
have excellent statements on the legal rights of students.
Kennedy (1981, p. 8) in an address stated:

When the student registers at an institution he

has the contractual right, by definition, to full
freedom of inquiry and expression of thought. He
also has the concomitant rights to appeal decisions,
request information about the institution's goals,

philosophy, and programmes, to expect competent
instruction, full course information, privacy and
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confidentiality with regard to .student records,
adequate facilities, proper advancement when
justly earned, and the degree/diploma when all
published requirements have been met. . . . On
the other side of the coin there are, of course,
the parallel, reciprocal rights and responsibili-
ties of the institution.

The Queen's University Senate Statement on Grievance,

Discipline and Related Matters (1976, p. 9) stated:

Students are fully accountable and wholly
responsible individuals. The concept of the
university acting in loco parentis, that is, in
the place of:parents, or with parental responsi-
bility for the student before the law, 1is rejected
e o o As well as responsibilities’the student has
associated rights:

(1) the right of admission to any course within
the university for which he is qualified, in
accordance with established priorities where
facilities or services are limited;

(2) the right to consult with his instructors
during normal working hours, having due regard

to the rights of other students and to the time
that an instructor may reasonably devote to a
particular subject;

(3) the right to fair examination under the prac-
tice of the Faculty or School in which the stu-
dent is registered;

(4) the right of access to classrooms, laboratories,
libraries and other necessary facilities and ser-
vices in accordance with the requirements of the
program of study and the regulations of the uni-
versity;

(5) the right ot [sic] work and study free from
undue disturbance;

(6) the right to ask that a University regulation
or policy be reviewed, in the expectation that

the request will be brought before the appropriate
body; ‘
(7) the right to express opinions, criticisms and
dissent freely.

In conclusion, it appears appropriate to quote

a statement made by one of the respondents to the
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questionnaire. "Litigation is to the 80s what sit-ins were

to the 60s."

Concluding Remarks

Results of the questionnaire definitely showed that
there was concern in Canadian institutions about both the
legal rights of students and protection of the university
from legal suits. This concern, although increasing for
a majority of ‘institutions, was not an over-concern. Like
their counterparts elsewhere, Canadian universities were
careful to word statements appearing in the calendar as
protection against legal suits and to provide clarity for
students.

Numerous cases involving students have been heard
at the lower court levels in Canada. The findings in these
cases are of persuasive authority and have a major effect
on local university policy and regulations. Universities
were attempting to meet the needs of students by naming
ombudsmen, establishing free legal aid clinics, and setting
up elaborate internal appeal mechanisms. Every attempt
was being made by the majority of universities to prevent
students from having to go to the courts by hearing griev-
ances internally. Nevertheless, legal suits continue to
increase with a number of such suits presently before the

courts.



CHAPTER 7
SUMMARY, CONCLUSIONS, AND RECOMMENDATIONS

Litigation between students and Canadian univer-
sities is increasing. In the 120 years preceding 1968,
only six cases were reported in legal journals. In the
14 years between 1968 and 1982, an additional 34 cases
occurred. Administrators of post-secondary institutions
in Canada must become aware of the legal rights of students
and the institutions they serve. This investigation sought
to determine the legal rights of students and the respon-
sibilities of post-secondary institutions in Canada to

their students.

Summary

It is difficult at any one time to determine the
legal rights of students in Canada. Legal rights are in
a ocontinuous state of change as new rulings are made by
the courts and new acts and laws are legislated which
affect student rights. The rights of students are not
clearly delineated in any one document. Such rights often
develop from the responsibilities of institutions to their
students which have been decreed by the courts, the acts
governing institutions and students, and common practice.
This dissertation attempted to draw together information

183
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regarding these rights and responsibilities since such
information was not available.

A first step was to compile legal proceedings
ihvolving students which had been heard in Canadian higher
courts. A total of 40 cases were located in the law
reports. A second step was to obtain opinions published
in legal periodicals and books which related to Canadian
students and/or laws affecting students. Approximately
two dozen articles and books were located. An analysis of
the legal proceedings and opinions published in legal
periodicals was undertaken in oder to answer three research
questions:

1. As evidenced by the findings, what were the legal
rights of university students in Canada and the
legal responsibilities of institutions to their
students? A pattern of rights and responsibilities
was identified as indicated in the next section of
this chapter.

2. Did these legal rights differ among the provinces?
The answer had to be a qualified "yes" since there
will always be a difference in the provincial acts
which govern institutions and which include state-
ments on student rights. For example, many univer-
‘sity acts included the Visitor as an appeals
mechanism for the student. However, Alberta stu-

dents did not have this right, since as of 1975
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the Visitor was removed from the Alberta Univer-
sities Act. In addition, acts which superseded
the powers of acts governing institutions resulted
in differing rights for students. Saskatchewan's
Bill of Rights Act prohibited discrimination in an
educational institution, but other provinces did
not include this proviso in their Bill of Rights
Act. The rights of students will also differ among
provinces as long as judges are free to ihterpret
the law and weigh individual circumstances. The
Nova Scotia Supreme Court found that Acadia Univer-
sity did not provide services customarily available
to the public. However, in Alberta where the same
wording was used The Individual's Rights Protection
Act, a Board of Inquiry found that services pro-
vided by The University of Calgary were customarily
available to the public. The researcher also
identified that the rights of students among the
provinces will remain similar due to the rights
which are afforded to students by the laws of
Canada and as long as court proceedings in one
province serve as a precedent for other jurisdic-
tions to follow.

Under what circumstances were universities, stu-
dents, or .others, the plaintiff? Although this

question did not have the same importance from a
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legal point=-of-view as the previous research ques-
tions, it was of value to those concerned with
court adjudication in university matters. It was
originally assumed that students were the plain-
tiffs in any disputes that required judicial adju-
dication. However, a survey of the 40 cases
reviewed in the dissertation showed that students
were the initial plaintiffs in 65.0% of the cases,
universities in 27.5% of the cases, and others in
7.5% of the cases. The variety and small number
of cases precluded predicting what circumstances
would result in students, universities, or others

being the plaintiff in a legal proceeding.

To discuss the legal rights and responsibilities
of university students in Canada one needed not only the
legal precedents which had been established, one also had
to be aware of the concerns of Canadian universities.
Registrars of Canada's 51 degree-granting institutions
were sent a questionnaire which asked them as the "well-
informed informant" of their institution to indicate (1) if
they were concerned about protection against legal proceed-
ings by students, (2) the amount of concern, and (3) the
steps which were being taken to protect the rights of
students and the institution. In addition, respondents

were also asked to provide information on a fourth item,
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the legal proceedings which they knew had taken place
between their institution and students. Such information
enabled the investigator to determine the amount of liti-
gation which was taking place at the lower court levels.
Forty-two (82%) responses were used in the compilation of
results. An additional three responses were received too
late to be included. The following research questions
were answered:

1. Was there concern in Canadian universities about
protection against legal proceedings by students?
A total of 39 or 92.9% of the respondents answered
positively.

2. Had this concexn, if felt, increased, decreased,
or stayed the same in recent years? Surprisingly,
only 28 or 71.8% of the respondents indicated that
the institution's concern had increased. The
‘remaining 28.8% indicated that their concern had
stayed the same.

3. If increased, what generated the concern? There
was agreement among 82.2% of the respondents that
both student awareness about legal rights and
administrator concern about possible suits had
resulted in the increased concern. An additional
10.7% indicated solely administrator concern for

the increase.



188
What were some of the effects of legal proceedings
on degree-granting institutions in Canada? Respon=
dents to the questionnaire reported 37 cases with
brief information about each. Seven of these
cases were still pending in the courts. The 37
cases provided a good indication of the increasing
approach to litigation by students. A summary of
the cases was reported in the dissertation and it
was evident that, like legal proceedings heard at
the higher court levels, the 37 cases followed a
similar pattern of grievances. Equally important
were the comments of the respondents since they
indicated the effects of legal proceedings on
degree~-granting institutions in Canada. A number
of institutions have named cmbudsmen, established
free legal aid clinics, and set up detailed pro-
cedures for handling grievances of students. Uni-
versities in Ontario have been following procedures
outlined in the Statutory Procedures and Powers
Act so as to prevent denial of natural justice. A
large number of respondents indicated that every
attempt was being made to settle disputes internally
so as to prevent grievances from reaching the

courts.
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Conclusions

The major purpose of the dissertation was to
determine the legal rights of students and the responsi-
bilities of post-secondary institutions in Canada to their
students. However, it was found that one cannot separate
rights and responsibilities since the legal rights of
students in Canada result from the legal responsibilities
of institutions to their students. For example, university
calendars not only indicate the legal responsibilities
of universities to their students, but these same documents
identify the legal rights of university students in Canada.

Nevertheless, a number of conclusions were reached
regarding student rights and institutional responsibili-
ties. These conclusions have varied application to insti-
tutions in all ten provinces of Canada. Where the legal
precedents were not clear, no conclusion was formulated.

For ease of reading, the conclusions have been organized

by headings.

Court Adjudication
1. Courts will not adjudicate disputés arising between
students and universities over domestic matters
and matters where the Visitor's jurisdiction takes
precedence.
2. Courts can adjudicate if the legal rights_of
students are being hampered with regard to a

contractual relationship, failure to perform
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statutory duties, or the student is being denied .

natural justice.

Boards of Governors

3.

Boards of Governors, as holders of the corporate
powers of the institution, can sue and be sued.

A Board of Governors can be determined responsible
for the actions of its employees.

The powers of a Board of Governors cannot be
vested in another person or body unless specifi-
cally done so by the Board. Nevertheless, a
Board should not be expected to approve all

details in the operation of a large university.

Power of Acts

5.

Acts governing universities must be carefully
interpreted, as courts will take meaning of
phrases and duties at face-value. For example,
if appeal mechanisms ar2 cited in the act, thgy
must be followed by the university. h
Other acts may supersede the powers of acts
governing universities. For example, Bill of
Rights Acts can override the statutory acts
governing universities.

When instituting new regqulations, university
officials must ensure thaf the acts governing the

institution allow formulation of such regulations.
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Discrimination

8.

Before labeling an institution as discriminatory,

four questions must be consiaered:

a. What are the rights of the group of persons
who are being discriminated against? |

b. Are the discriminatory‘practices within the
legislated power of the enacting body?

c. Is there a rational reason for the discrimi-
natory practice?

d. Does an act specifically prohibit such dis-

crimination?

Public v. Private

9.

Refusal

10.

11.

The act which incorporated the university and/or
the amount of provincial government control in

the governance of the institution will help deter-
mine if a university is a public body or a private

body.

of Admission

Higher education in Canada is regarded as a
privilege and not a right.

Refusal of admission is a domestic matter unless
the legal rights of students are being hampered
with regard to a contractual relationship, failure
to perform statutory duties, or the student is

being denied natural justice.
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Appeals--Natural Justice

12.

13.

14.

15.

16.

17.

Natural justice, defined as fair play, is required
from both administrative and domestic tribunals.
For example, an appeals committee established
within a faculty (normally a domestic tribunal)

is required to provide natural justice in the

same manner as an appeals committee established
by a Senate (normally an administrative tribunal).
All students have a right to natural justice.
Every effort should be made to provide students
with a fair hearing to settle their disputes.

All recognized appeal mechanisms within the uni-
versity must be satisfied before courts will
accept jurisdiction. Appeal levels within the
university are understood to include the Visitor,
where applicable.

The rights of students include the use of the
Visitor to settle disputes, if a Visitor is pro-
vided for in the legislation governing the univer-
sity and the Visitor has not relinquished this
duty to other persons or bodies.

The onus of proof rests with the student to show
that there has been a denial of natural justice.
The denial of natural justice must have taken
place and not only be anticipated in order for

the courts to adjudicate.
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Contractual Relationship

18.

19.

20.

21.

The theory that the rights and responsibilities
of both students and universities arise from an
expressed or implied contract has gained wide
acceptance. Unless specified, this contract does
not include the physical and mental well-being

of students.

Acceptance of the contract is understood by the
student registering in courses. The major dif-
ficulty for the courts, and one which they are
reluctant to do, is to determine the terms of the
contract. The student normally has the burden of
proof in establishing an alleged breach of agree-
ment.

The calendar is not solely an informational tool
for the student and the university. The calendar
can be considered as detailing the terms of the
contract between the two parties.

Universities may be subject to tort liability in
the use of human subjects during experiments
unless specific required conditions were met

prior to the experiment (see page 61).
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Actions
22. Injunctions are available to universities when
normal methods fail to terminate undesirable
behaviour on the part of students, staff, or
others.
Further details regarding each of these conclusions were

reported in the dissertation.

Recommendations

One major recommendation must be made to readers
of this dissertation. This dissertation was designed as
an overview of the legal proceedings and opinions pub-
lished in legal periodicals and books that dealt with
student rights or student-related matters. As indicated
in the section "Significance of the Study," such a com-
pilation of legal proceedings and opinions has not been
available; For many, the value of this dissertation will
consist of the two chapters which summarize the findings.
Others, however, will wish to use the findings of this
dissertation as a basis for changes in university policies
and regulations. Although the investigator has attempted
to represent all facts accurately, readers are cautioned
to use the findings in this dissertation only as an indi-
cator of the directions in which they might move. For more
detailed information on any cases or opinions published

in this dissertation, appropriate citations have been
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provided to locate the source document. In addition, the

findings may quickly be out-of-date as new cases are heard

and new laws are enacted. This dissertation should be

considered as providing a thorough background of prece-

dents which have been established up to January, 1982.

Future Research Needs

A number of recommendations can be made for a

future study of the legal rights of students and respon-

sibilities of institutions to their students:

1.

As the law is continually changing, it will be
important for any new study to up-date the legal
proceedings and opinions published in legal
periodicals and books.

A further study should research and analyze all
acts which govern institutions and affect students
as well as those acts which supersede university
acts. The analysis of such acts will indicate
those rights and responsibilities which are
guaranteed by legislative power. It would be
useful to analyze the similarity of such acts
among the provinces and the important areas where
these acts differ from each other. For example,
nowhere in the cases and opinions located for this
study was there any indication of the number of

acts which provide for a Visitor. Many of the
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cases dealt with the jurisdiction of the Visitor,
but may not reflect the present acts governing
universities.

Legal precedent for Canadian courts is not based
solely on Canadian legal proceedings. Often, the
courts will refer to proceedings and opinions pub-
lished in other countries since no precedent
exists from Canadian proceedings. However, out of
the 40 cases which were reviewed for this disser-
tation, only 1 case cited a United States proceed-
ing. There are also a number of excellent publi-
cations which analyze higher education and the

law in the United States. Therefore, a further
study should review applicable legal proceedings
which have taken place in Great Britain and other
Commonwealth countries. Many of these proceedings
are cited in Canadian cases and legal articles.

A number of lower court level cases reported by
respondents to the questionnaire warranted further
investigation. In a further study, a detailed
investigation of lower court level cases would be
very useful.

An informal chain of communication apparently
exists among the legal advisors to universities

in Canada. It is strongly recommended that any

future study attempt to obtain the cooperation of



197
these legal advisors. Such persons, if applicable to the
study, could serve as the "well-informed informants."
Recommended Guidelines for
University Administrators

Based on the material presented in this disserté—
tion, the following guidelines are recommended for consid-
eration by university administrators in Canada. The
guidelines are not presented in any specific order and
sources are indicated, where applicable., In addition,
administrators are also recommended to consider the
applicability to their institutions of the conclusions
previously presented in this chapter.

1. The calendar should clearly indicate the appeal
mechanisms available to students including the

use of the Visitor, if provided for in the legisla-

tion. Separate documents, such as that published
by Queen's University, which are readily available
to students should be considered.

2. Natural justice is required from committees at

all levels of the university where a decision is

being made which seriously affects the future of

a student. Universities should review their pro-

cedures' for hearing appeals to remove any possi-
bility of denial of natural Jjustice.
3. A student dismissed has the right to know the

grounds on which the dismissal was based (Walls
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v. Commissioners of Saint John General Hospital

et al., 1973). Letters of dismissal should indi-
cate reasons for dismissal and the first method
of appeal.

Appeal mechanisms, ideally, should have the fol-
lowing characteristics to avoid denial of natural
justice: due notice, a fair hearing, representa-
tion, proper facilities for presenting evidence,
opportunities for cross-examination, a proper
record and a proper system of appeals (Holland,
1969).

The composition of appeal committees should be
carefully screened to prevent bias. There should
be wide representation on the final appeal com-
mittee to prevent institutional bias (Whyte,
1975a). Bias cannot be charged if the appellant
agrees to the composition of the committee (Garner,
1979). Universities should ensure that appellants
are made aware of the composition of the appeal
committee. Appellants must have an opportunity

to indicate their acceptance or rejection of the
committee members.

The act governing an institution should be care-
fully reviewed to determine if a fair hearing

requires an oral submission as compared to a
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written submission from the student (Harelkin v.

University of Regina, 1979).

If ‘a student is to be provided with a hearing, it
is not the student's responsibility to ask to be
present at hearings when such presence is allowed.
The student should be informed when a hearing
will be held, invited to be present, and his/her

role in the hearing ocutlined (Harelkin v.

University of Regina, 1979).

Course outlines which indicate the method of
evaluation can help avoid disputes concerning
final evaluations. Students must be given an
opportunity to clarify their understanding of
the method which will be used for determining

the final grade (Doane v. Mount Saint Vincent

University et al., 1977).

A student charged with plagiarism should not be
judged by the person who made the allegation, nor
should this person determine the final penalty
(Whyte, 1975a).

Calendars must contain statements of how admissi-
bility to a faculty or programme will be deter-
mined. Procedural fairness indicates that unsuc-
cessful applicants have the right to learn why

they were not admitted (Norman, 1975).
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Preferential admission of a particular class of
individuals may contravene the provincial Bill of
Rights Act uhless the Act includes provisions for
approval of programmes designed to promote the
welfare of a particular class of individuals
(Whyte, 1975b).
Courts have ruled that discrimination is accept-
able if relevant to the achievement of valid
objectives and made with rational justification

(Redlin et al. v. Governors of the University of

Alberta et al., 1980).

Test of English as a Foreign Langauage requirements
can be considered a contravention of the provin-
cial Bill of Rights Act. Careful analysis of the
Act must be undertaken to determine what rights

are afforded to foreign students. Such rights

may differ for foreign students residing outside

the province (University of Saskatchewan et al.

v. Saskatchewan Human Rights Commission, 1977).

Letters of admission should indicate the year of
programme to prevent misinterpretation by the

student (Langlois v. Rector and Members of Laval

University et al., 1973).

Registrar's Offices do not have the power to admit
or reject an applicant unless specified by the

act governing the institution or as delegated by
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the governing council of the university. Normally,
the power of admission rests with the faculty and
the Registrar's Office only supervises the appli-
cation of regulations concerning admission which
have been determined by the faculty and the uni-

versity (Langlois v. Rector and Members of Laval

University et al., 1973). This guideline is

critical when considering applicants who are
admitted in error by the Registrar's Office.

The powers of different units and bodies within a
university are normally indicated in the act
governing the university. Such powers cannot be
assumed by any other person or body unless dele-
gated in an official manner by the original body

(Pecover v. Bowker and Governors of University of

Alberta, 1957). Documents indicating delegation
of power should be retained to prevent jurisdic-
tional disputes.

A student is considered as accepting the terms of
a contract with the university by registering and
paying fees. The contract is valid even if the
student did not read the calendar and/or did not
receive a copy of the calendar provided a copy

was available for perusal (Sutcliffe v. Governors

of Acadia University, 1978). Universities are

advised to indicate on the application for
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admission form that students are subject to the
rules and regulations printed in the calendar.
Administrators should ensure that promises are
not made in any university publication that the
institution cannot meet. Particular care is
required when using advertising techniques
(Janisch, 1980).

Although there are no Canadian legal precedents

to indicate the value of exculpatory statements in
the calendar, it is recommended that such state-
ments be included (Janisch, 1980). Such statements
do not allow the institution fo act in an arbitrary
fashion.

The application for admission form and calendar
should indicate the institution's policy on confi-
dentiality of records and the right of others to
inspect a student's record. Equally, the policy

of the institution with regard to information which
comes into its possession, should be indicated.

An example of the latter are letters of reference
(McLachlin, 1981).

Universities are involved in many activities which
could lead to tort liability. The completion of a
consent form by a research subject does not auto-
matically free the institution from liability.

Universities should outline to researchers those
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conditions which result in a proper "infofmed"
consent agreement (Dunlop, 1975).

Insurance should be provided by the institution
for those persons who may be subject to tort
liability in connection with performance of their
official duties (Dunlop, 1975).

Universities in Canada must be prepared to even-
tually contend with "failure to educate" suits
(Janisch, 1980). Preventive measures such as
complete truthfulness in the calendar, can be

set up within the university to lessen the like-
lihood of such disputes.

Instalment payment plans can cause confusion. It
is incumbent upon the institution to clearly indi-
cate in the calendar the conditions accepted by

a student who chooses payment by instalment

(Sutcliffe v. Governors of Acadia University,

1978).

The calendar must indicate the procedures and
method for refunding payments when a student
leaves the institution before the end of a session

(Sutcliffe v. Governors of Acadia University,

1978).
Tuition for a later session should only be

accepted if earlier semesters have been paid and

satisfied (King's College v. M'Dougall, 1849).
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In conclusion, there will be a need for continued
study of the legal rights of students and responsibili-
ties of institutions to their students. As litigation
increases there is an increasing need for administrators
in Canada to be kept knowledgeable of these rights and
responsibilities. To repeat a statement made by one of
the respondents to the questionnaire, "Litigation is to
the 80s what sit=-ins were to the 60s." University admin-
istrators must inform themselves, staying constantly up-

to-date in this critical field.



APPENDIX A

RECIPIENTS OF LETTER AND QUESTIONNAIRE

205



206

RECIPIENTS OF LETTER AND QUESTIONNAIRE

Acadia University, Wolfville, Nova Scotia
Alberta, The University of, Edmonton, Alberta
Athabasca University, Edmonton, Alberta
Bishop's University, Lennoxville, Quebec
Brandon University, Brandon, Manitoba

British Columbia, The University of,
Vancouver, British Columbia

Brock University, St. Catharines, Ontario
Calgary, The University of, Calgary, Alberta
Carleton University, Ottawa, Ontario

Concordia University, Sir George Williams Campus,
Montreal, Quebec

Dalhousie University, Halifax, Nova Scotia

Guelph, University of, Guelph, Ontario

Lakehead University, Thunder Bay, Ontario
Laurentian University of Sudbury,; Sudbury, Ontario
Laval, Université, Quebec, Quebec

Lethbridge, The University of, Lethbridge, Alberta
McGill University, Montreal, Quebec

McMaster University, Hamilton, Ontario

Manitoba, The University of, Winnipeg, Manitoba

Memorial University of Newfoundland, St. John's,
Newfoundland

Moncton, Université de, Moncton, New Brunswick
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Montreal, Université de, Montreal, Quebec
Mount Allison University, Sackville, New Brunswick
Mount Saint Vincent University, Halifax, Nova Scotia

New Brunswick, University of, Fredericton Campus,
Fredericton, New Brunswick

Nova Scotia College of Art and Design, Halifax,
Nova Scotia

Ottawa, University of, Ottawa, Ontario

Prince Edward Island, University of, Charlottetown,
Prince Edward Island

Quebec, Université du, Sainte-Foy, Quebec

Queen's University at Kingston, Kingston, Ontario
Regina, The University of, Regina, Saskatchewan

Royal Military College of Canada, Kingston, Ontario
Royal Roads Military College, Victoria, British Columbia
Ryerson Polytechnical Institute, Toronto, Ontario
Sainte-Anne, Université, Church Point, Nova Scotia

St. Francis Xavier University, Antigonish, Nova Scotia
Saint Mary's University, Halifax, Nova Scotia
Saskatchewan, University of, Saskatoon, Saskatchewan
Sherbrooke, Université de, Sherbrooke, Quebec

Simon Fraser University, Burnaby, British Columbia
Sudbury, University of, Sudbury, Ontario

Technical University of Nova Scotia, Halifax, Nova Scotia
Toronto, University of, Toronto, Ontario

Trent University, Peterborough, Ontario

Victoria, University of, Victoria, British Columbia



Waterloo, University of, Waterloo, Ontario

Western Ontario, The University of, London, Ontario
Wilfrid Laurier University, Waterloo, Ontario
Windsor, University of, Windsor, Ontario

Winnipeg, The University of, Winnipeg, Manitoba

York University, Downsview, Ontario
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2500 University Drive N.W., Caigary, Alberta, Canada T2N 1N4 OFFICE OF THE RECISTRAR

January 5, 1982

I am seeking the assistance of fellow registrars in requesting the com-
pletion of a questionnaire, the purpose of which I will describe herewith.

During the 1979-80 academic year I was granted a full sabbatical during which

I completed the course work and began research for my PhD. For my dissertation

I chose a subject that I felt researching would be useful to me and to other
university principal officers and registrars. The topic which has always
fascinated me is the legal rights of students vis-a-vis universities as evidenced
by legal proceedings in Canada. It was my good fortune that the University of
Arizona, from which I hope to obtain my PhD, supported my choice of topic.

Investigating cases heard at the higher court levels has been most fruitful.

For example, in a 1979 case, it was the court's finding that a calendar is not
only a document which provides information but also forms the main part of a
contractual relationship with the student. In a 1977 case involving Mount Saint
Vincent University, it was made evident that written outlines given to students
at the beginning of a course helped prevent disagreements over final evaluations
which could Tead to 1itigation in the courts. I have also researched numerous
cases which involved students who were refused admission or denied further reg-
istration and 1 found there has even been a TOEFL case heard in Saskatchewan.
From these cases I hope to formulate guidelines and precedents which will be
useful to university administrators.

In my dissertation, I not only wish to report cases that were heard at the higher
court levels (such as those above) but also wish to report briefly about cases
heard at the Tower court levels which are normally criminal proceedings in
Magistrate's Court or Provincial Court. For example, The University of Calgary
has been involved in four cases of forged documents which were all heard in Pro-
vincial Court and are not reported in legal journals. In addition, I wish to
obtain your impression of the effects of such legal proceedings on degree-granting
institutions. Are they causing you to be very careful that you are legally pro-
tected when wording statements for inclusion in the calendar? Do you use qualify-
ing words 1ike "normally" and "notwithstanding" when formulating calendar state-
ments? Do you feel as I do that we must be aware of the legal implications of

«eef2
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much of what we do as registrars and as universities? You might be interested
to know that five times as many cases have been heard by the courts involving
students and universities since 1968 than were heard between 1849 and 1968.

If you are willing to assist me, I would ask that you complete the enclosed
questionnaire and return it to me at your earliest possible convenience. It is
my hope to spend the month of February working full-time on my dissertation.
Please do not feel that you must complete the entire form if the answers are not
available to you. Completion of any parts, including your personal opinions,
would be appreciated. If you are aware of court cases involving students or
student-related matters, I would appreciate a brief synopsis of each. It will
not be necessary for you to determine whether the cases were heard at the higher
or lower court levels, I will do the screening. If you prefer someone else in
your institution to complete the questionnaire, I would appreciate your forward-
ing it to them along with my letter. A1l information provided will be kept con-
fidential and at no time will the name of the responding institution be identified
without prior permission being obtained. I shall automatically send to all
respondents a copy of the results of this survey and a synopsis of the legal
cases that have been heard up to 1981.

My thanks in advance for any help you are prepared to give me. I cannot help

but feel that the results will be extremely useful to all of us because if we
know that a judicial decision has already established a legal guideline, we
would not make or allow a regulation that may contravene that guideline. If,
1ike me you often have to appear before faculty committees and councils and say
"legally you can't do that", then hopefully quoting my research results will give
you some backup.

I do hope my request does not come to you at an inopportune time. May I offer
my best wishes for the New Year and thank you once again for your assistance.

Yours sincerely

Gary J. Krivy
Associate Registrar
and Director of Admissions

GJK/fv
encl.
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QUESTIONNAIRE

Legal Rights and Responsibilities of Students as
Evidenced by Legal Proceedings in Canada

Is there a concern in your institution about protection against
legal proceedings by students?

[ Yes 3 n
If yes, has your institution's concern in recent years
(1 increased ] decreased [ stayed the same

If increased, has this been generatéd by

D student awareness about legal rights

[:] administrator concern about possible suits
[ both of the above

[ other (please specify)

Are you careful to word statements in your Calendar so that you are
protected against legal suits?

|:| Yes D No

Have you been involved in a legal proceeding between your institution
and a student?

1 ves L1 No
If yes, did you initiate the proceeding? (] ves S N
and/or were you a witness in court? 1 Yes C 1 No

If you wish to bring legal action against a student on behalf of
the university

[ 1 must you obtain permission?
From whom? (please specify)

[l can you start the proceeding?
Tt don't know or it hasn't arisen

If you wish, please make any comments about student awareness of legal

rights and/or the changes that are taking place in your institution with

regard to concerns about legal rights.
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Can you provide a brief description of any legal cases involving your
institution and students or applicant-related legal cases? The following

are given as examples:

Example No. 1 Type of case:
Year:
Description:
Outcome:

(if known)

Example No. 2 Type of case:

Year:

Description:

Qutcome:

Example No. 3 Type of case:
Year:

Description:

Qutcome:

(1) Type of case:

forgery of documents
1977 (approximately)

student attempted to gain entrance to the
Faculty of Medicine

student found gquilty and placed on
probation

student expelled from faculty for poor
achievement

1967

student requested court review on grounds
that she was not allowed to be present or
make submissions to University's appeals

conmittees

court ruled that student must %e allowed re-
presentation at appeal committ:: level

personal injury
1979
student had slipped on icy walk and broke leg

University paid all medical costs plus general
damages

Year:

Description:

Qutcome:

(2) Type of case:

Year:
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Description:

Outcome:

(3) Type of case:

Year:

Description:

Outcome:

(4) Type of case:

Year:

Description:

Outcome:

Please use additional sheets if more cases can be described.
My thanks to you for completing this questionnaire.

Respondent's Name:

Position:

Institution:

Please return completed form in the enclosed envelope to:

G.J. Krivy, Associate Registrar and Director of Admissions
The University of Calgary
2500 University Drive N.W.
Calgary, Alberta T2N 1N4
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THE
UNIVERSITY
OF CALGARY

A

2500 University Drive N.W,, Calgary, Alberta, Canada T2N 1N4 OFFICE OF THE RECISTRAR

Januany 30th, 1982

Dean

As of the above date 1 have not received a neply to my questionnaire
titled "Legal Rights and Responsibilities of Students as Evidenced
by Legal Proceedings in Canada."

1t would be deeply appreciated 4§ 1 could receive a reply as soon as
possible. Thank you dor your assistance.

Yourns sincenely, -

G.J. Krnivy
Associate Registran
and Dinecton of Admissions

GIK/ v
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CANADIAN METHOD OF CASE CITATION

For readers who are not familiar with Canadian
methods for citing cases, the following example and

dictionary of abbreviations is provided.

Example: Regina v. Jones [1971] 1 c.c.C. (2d) 232 (B.C. C.A.).

Volume Page at
' No. which Name of
report court which

Square’ brackets: begins handed down
Names of year on spine of the
parties volume Abbreviated decision

Round brackets: title of set

year of the of reports

Province in
which case was
heard unless
obvious from
name of report

decision

" Abbreviations for Major Canadian
" Report Series

B.R. -= Cour du Banc de la Reine

C.B.R.(N.S.) +- Canadian Bankruptcy Reports, New Series

C.C.C. (24d) ~-=- Canadian Criminal Cases (Second Series)
C.R.N.S. -=- Criminal Reports, New Series

D.L.R. (3d) ~- Dominion Law Reports (Third Series)
D.R.S. ~-=- Dominion Report Service

Fed. R. -~ Federal Court Reports (Canada)

N.B.R. (24) -- New Brunswick Reports (Second Series)
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N.&P.E.I.R.

N.S.R. (24)
O.R.

O.R. (24)
S.C.R.
U.C.Q.B.
W.W.R

W.W.R. (N.S.)

Alta.
B.C.
Man.
N.B.
Nfld.
N.S.
Ont.
P.E.I
Que.

Sask.

-- Newfoundland and Prince Edward Island
Reports

-—- Nova Scotia Reports (Second Series)

-~ Ontario Reports

-— Ontario Reports, 1974 to present

-~ Supreme Court Reports (Canada)

-~ Upper Canada, Qﬁeen's Bench Reports

-~ Western Weekly Reports

-- Western Weekly Reports, New Series

Abbreviations for Jurisdictions

-— Alberta

-— British Columbia

-— Manitoba

-~ New Brunswick

-~ Newfoundland

-- Nova Scotia

~-=- Ontario

-~ Prince Edward Island
-~ Quebec

-~ Saskatchewan
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Abbreviations for Courts

App. Div.
C.A.

Cty. Ct.
Dist. C.
Div. Ct.
H.C.J.
Q.B.

S.C.

s.C.C.

-

Appellate Division
Court of Appeal
County Court

District Court

- Divisional Court

High Court of Justice (Ontario)
Queen's Bench
Supreme Court

Supreme Court of Canada

The above abbreviations are from Yogis and

Christie (1974).
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