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ABSTRACT 

The courts historically have viewed mental and 

emotional injuries with suspicion. In attempting to ensure 

that claims of mental/emotional injuries brought to trial 

are genuine, most courts require that plaintiffs meet 

special standards unique to this area of the law. Some 

standards are artificial, however, in that they refer to 

factors not directly related to the injury claimed. 

Further, like tort law in general, the development of these 

legal standards has occurred in the absence of empirical 

data. In this initial study 111 Arizona trials litigating 

claims of mental/emotional injuries were examined. General 

characteristics describing the litigants, the claimed 

injuries, the use of expert witnesses, and resulting 

verdicts are reported. Data was not found to indicate that 

the artificial standards are warranted. The effects that 

the artificial standards had upon claims pursued at the 

trial court level are presented. Factors that influenced 

trial outcomes are discussed. 
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INTRODUCTION 

The impact of personal injuries, in terms of human 

sUffering experienced, human resources expended, and human 

productivity lost, is extensive. Kakalik and Pace (1986) 

estimated the total expendi tu're nationwide for tort 

litigation terminated in state and federal courts of 

general jurisdiction in 1985 to be "between $29 billion and 

$36 billion" (p. 66). In response to public outcry 

protesting the magnitude of the economic costs, attacks 

have been levied against the health care industry, the 

insurance industry, and the legal system. 

The attacks on the legal system have been prominent, 

with calls for change making the term "tort reform" a 

familiar slogan. The popular media have reported a 

perceived "runaway tort system" driven by rapidly rising 

jury awards. Legislative initiatives have been proposed to 

"pull in the reins" by setting maximum limits upon jury 

awards for non-economic damages. These limits purportedly 

would bring under control one of the primary culprits: 

compensation for pain and sUffering. 

Unfortunately, the debate surrounding tort reform has 

been fueled more by popular opinion than by empirical 

findings. Empirical research has only recently begun to be 

reported regarding the levels of awards made, their 
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consistency across cases and juries, and their 

relationship, if any, to compensation levels resulting from 

out-of-court settlements (e.g. Kakalik & Pace, 1986). 

Adequate empirical information is not available regarding 

claims for pain and suffering, including the nature and 

severity of the injuries claimed, and the methods by which 

the claims are addressed by lawyers, mental health 

professionals, and the courts. 

Mental and Emotional Injuries 

The problem of inadequate ,information goes beyond the 

highly visable example of pain and sUffering. Legal policy 

relative to all mental/emotional injuries has been 

developed in the absence of empirical data, like tort law 

in general. And judicial opinions, which have shaped the 

relevant law, have viewed the legitimacy of 

mental/emotional injuries with considerable suspicion. 

Prosser (1971) noted this suspicion when he described 

mental/emotional injuries as having been perceived as being 

"too subtle and speculative to be capable of admeasurement 

by any standard known to law" (p. 50). As a direct result 

of this apprehension, legal policy makers have generated a 

series of standards to assure the legitimacy of such 

claims. These standards have been developed in the absence 

of any empirical support and are of questionable validity 
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as indicators of the existence and severity of 

mental/emotional injuries. The standards are "artificial" 

in that they require the presence of factors not directly 

related to the injury itself. 

The utilization of legal standards of questionable 

validity raises concerns as to the fairness of the tort 

system in providing remedies to those individuals seeking 

redress for wrongful injuries. In addition, "legal 

precedent is an inadequate base in itself on which to build 

appropriate public policies ... " (steadman & Braff, 1983, p. 

123). The knowledge of what happens to people in practice 

is essential to "designing rational social policy " 

(Steadman, 1980, p. 321). Although Steadman was referring 

to the insanity defense in making his comments, the same 

argument can be made regarding the tort law of 

mental/emotional injuries. Policy analysis and development 

have occurred in virtual isolation from an empirically 

derived knowledge of practice. 

Such research is particularly timely. In spite of the 

tremendous costs generated by personal injuries, and in 

spite of the questionable standards being applied to claims 

of mental/emotional injuries, empirical researchers in the 

law-mental health interface have generally ignored this 

area of inquiry. This omission is troubling since the 

magnitude of the social impact of mental/emotional injuries 



may far exceed that of other, well-researched areas of 

mental health law (e.g. civil commitment, competency to 

stand trial, and not guilty pleas by reason of insanity). 

As Steadman and Braff (1983) noted, there are relatively 

few acquittals by reason of insanity (4-8% of mentally 

disordered offenders), with the frequency being "much 

smaller than the volume of legal scholarship on the topic 

might indicate"(p. 110). 

Legal Concerns with Claims for Mental/Emotional Injuries 
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The development of the tort law of mental/emotional 

injury rests upon four fundamental issues. First, 

mental/emotional injuries have been viewed as being 

sUbjective and speculative and, unlike physical injuries, 

incapable of being measured sufficiently to satisfy the 

legal requirements for proof. Thus, it is assumed that the 

courts would have difficulty in distinguishing between 

genuine and fictitious claims. Second, the courts' 

difficulty in identifying genuine claims leads to 

difficulty in assigning liability to responsible parties. 

The identification of factors that "cause" an injury 

presupposes the existence of that injury. Third, no clear 

metric exists for determining the severity of 

mental/emotional injuries. without such a metric, legal 

policy makers have difficulty in defining the criteria by 
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which some injuries would be determined compensable, and 

legal practitioners and the triers of fact (i.e. the judge 

or jury) have difficulty in determining the level of award 

that is appropriate compensation for any injury. Fourth, 

without a clearly defined "minimal level of harm" that can 

be legally redressed, the courts fear being overwhelmed by 

trivial claims. While fundamental legal values support the 

truism that "for every wrong there is a legal remedy," 

practical limitations upon the volume of litigation that 

can be processed dictate policy decisions that give 

priority to claims in which significant injury is alleged. 

While it may be argued that the above concerns could 

apply to claims of physical injury with merit equal to that 

of their relavance to mental/emotional injuries, the courts 

have traditionally held mental/emotional injuries to 

warrant different treatment. Growing recognition of the 

reality of mental/emotional injuries has resulted in a 

gradual evolution of these standards characterized by 

"painstaking changes in judicial opinion .•. marked by narrow 

exceptions to the general prohibition of recovery for 

mental damages" (Twiford, 1985, p. 123). 

Current Legal Standards 

Intentional Infliction of Mental/Emotional Injuries 

Claims of intentional infliction of mental/emotional 



injuries have been expressly permitted as an independent 

tort in most jurisdictions in the united states 

(Givelber,1982). That is, intentional infliction claims 

have been sustained "independently" of, or in the absence 

of, any additional recognizable tort. Merrick's (1985) 

survey of the intentional infliction law indicates that 

four elements are typically required to sustain a claim: 

(1) intent to harm, (2) outrageous conduct by the 

defendant, (3) a causal relationship between the 

defendant's acts and the injury incurred, and (4) the 

existence of a severe injury. 
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The first element requires that the defendant 

"intended" to inflict mental/emotional injury upon the 

plaintiff. Infliction of mental/emotional injury is 

defined as "intentional" when the defendant intends, or 

desires, to inflict mental/emotional harm, or when the 

defendant knows there is a "substantial certainty" that the 

injury will result from his or her conduct. The second 

element requires that the conduct of the defendant be 

extreme and outrageous. While "outrageous" conduct has not 

been operationally defined, it is generally described as 

conduct that goes "beyond all possible bounds of decency" 

and is "utterly intolerable in a civilized community" (Agis 

v. Howard Johnson Co., 1976). The third element requires 

the existence of a causal relationship between the 
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defendant's conduct and the injury suffered by the 

plaintiff, i.e. the conduct directly, or proximately, 

caused the injury. The fourth element of the claim 

requires that the mental/emotional injury be severe. 

"severity" also has not been operationally defined, but 

judicial intent appears to be that the injury be 

substantial. The courts have not attempted to protect all 

citizens from all distress, but they have sustained claims 

of injury "that no reasonable man could be expected to 

endure ... " Merrick (1985) notes that courts have tended to 

accept injuries of lesser severity as the conduct of the 

defendant becomes more outrageous. 

The elements requiring the presence of "intent" and "a 

causal relationship" are not dissimilar to the required 

tests for sustaining a claim of physical injury. However, 

the requirements of "outrageous" conduct and "severe" harm 

are specifically applied to insure legitimate claims. By 

requiring "outrageous" conduc·t by the defendant, the law 

assumes that there is some direct relationship between the 

presence of outrageous conduct and the genuineness of 

injury. This requirement is artificial in that there is no 

empirical evidence to support this assumption, nor evidence 

to indicate that such an assumption might be valid. 

Although outrageous conduct might be relevant to an award 

of punitive damages (i.e. an award intended to punish the 
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defendant, not compensate the plaintiff), it is not a 

proper antecedent to a liability determination. The 

requirement that the injury be "severe" appears on the 

surface to be an appropriate policy decision that specifies 

the "minimum level of harm" that is legally compensable. 

This appearance, however, is misleading. The requirement 

was generated to insure the legitimacy of claims (i.e. that 

claims of mental/emotional injuries are genuine). The law 

assumes that the prohibition of claims for injuries that 

are not severe will reduce the risk of "false positives." 

As noted previously, courts have tended to accept claims of 

lesser severity if the defendant's conduct was more 

outrageous. This flux in the operation of the law suggests 

that the focus of the requirement is to address the courts' 

concerns regarding legitimacy of claims and not to set a 

"minimum level of harm" policy for legal redress. 

Negligent Infliction of Mental/Emotional Injuries 

Claims of mental/emotional injury also have been 

permitted when the injury is due to negligence. Negligent 

conduct may occur, legally, when a person (1) is unaware of 

the risk of mental/emotional injury that results from his 

or her conduct, or (2) considers some potential risks and 

exercises judgement in good faith, but fails to recognize 

other unreasonable risks resulting from his or her conduct 



(Nolan & Ursin, 1982). Unlike claims of physical injury, 

however, claims of mental/emotional injury due to 

negligence have not been permitted as independent torts. 
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Claims of mental/emotional injury due to negligence 

must meet the same general standards required for physical 

injury claims, as well as meet additional specific tests. 

Claims alleging physical injury due to negligence must 

affirm four elements to be sustained (Dooley, 1982). 

First, there must be a legal duty on the part of the 

defendant to conform to a standard of conduct. Second, the 

duty must be breached by the defendant's failure to conform 

to the standard. Third, the defendant's breach of duty 

must legally (i.e. proximately) cause some harm to the 

plaintiff. Fourth, the harm suffered by the plaintiff must 

be of a kind that is legally compensable by an award of 

damages. 

Claims of mental/emotional injury due to negligence 

must meet additional tests contingent upon the jurisdiction 

in which the claim is filed. These tests include "impact," 

"zone of danger," and "foreseeability". 

Impact rule. The impact rule generally permits 

recovery of damages for mental/emotional injuries if the 

injury was sustained concomitantly with a physical injury 

which resulted from a physical impact. The requirements of 

a physical injury and a physical impact were established to 
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insure the genuineness of the menta~/emotional injury 

claim. The impact rule is artificial in that it assumes a 

direct relationship between the required impact and the 

genuineness of a mental/emotional injury claim. Most 

courts have now rejected that assumption. 

Zone of danger rule. The zone of danger rule permits 

recovery of damages for plaintiffs who do not receive 

physical impacts, but who fear for their safety due to 

being in close physical proximity to a potential impact. 

Beyond the requirement of being in the zone of danger, the 

plaintiff's mental/emotional injury also must have been 

foreseeable, in that it would be expected to result from 

the defendant's conduct. Most of the states utilizing the 

zone of danger rule also require the presence of some 

physical injury or manifestation as a result of the 

mental/emotional injury. The zone of danger rule is 

artificial in that it assumes a direct relationship between 

physical proximity to impact and the existence of a 

mental/emotional injury. The requirements that the injury 

be foreseeable and that it result in some physical 

manifestation also impose unsubstantiated preconditions on 

compensation. 

Foreseeability rule. In general, the foreseeability 

rule permits legal redress for plaintiffs whose 

mental/emotional injuries were reasonably foreseeable in 



the context of certain qualifying factors. It is the 

specification of these qualifying factors, 'however" that 

limits the acceptability of claims across jurisdictions. 

18 

In the seminal case, Dillon v. Legg (1968), the California 

Supreme Court departed from the zone of danger test and 

recognized that genuine mental/emotional injuries should 

not be barred from redress simply because the plaintiff was 

not in the immediate path of danger. In this case a woman, 

not in the zone of danger, witnessed the death of her 

daughter who was struck by a passing automobile. However, 

the court expanded the limits of liability to include only 

a very narrow set of claims in which the facts were similar 

to those existing in Dillon. This expansion became known 

as bystander recovery. 

A bystander-plaintiff's mental/emotional injury was 

deemed foreseeable by the Dillon court if the facts in a 

given case met three guidelines. The plaintiff's injury 

should result from (1) being located near the scene, (2) 

having direct sensory experience of the accident, and (3) 

being closely related to the victim. While the court 

recognized the unfairness of the artificial criteria 

established in the zone of danger rule, the proposed 

bystander guidelines are equally artificial. The 

guidelines emphasize situational factors to insure the 

legitimacy of the alleged mental/emotional injury, rather 



than focusing on the cause and nature of the specific 

injury. 
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The evolution of the foreseeability rule has varied 

considerably across jurisdictions. Most jurisdictions have 

required additional artificial tests to be met. These 

tests include the requirement that some physical 

manifestation result from the mental/emotional injury, 

and/or the requirement that the witnessed victim be 

seriously injured or die. The tests do not directly relate 

to the mental/emotional injury. other jurisdictions have 

required that the mental/emotional injury be "serious." 

The requirement of "seriousness" is proper in that it 

addresses the mental/emotional injury itself and does not 

refer to situational factors of questionable validity. 

Definitional clarity of the term "serious" would be 

helpful, however. 

Empirical Research on Claims for Mental and Emotional 

Injuries 

Despite the significance of claims for mental/emotional 

injuries, and despite the difficulty the law has had with 

these claims, there is only one empirical study on the 

topic. Finkelstein, Pickrel and Glasser (1974) 

investigated the recovery of damages for "anguish" 

resulting from wrongful deaths to minors. Historically, 
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most states had barred recovery for these claims due to 

fears of "excessive awards and increased insurance 

premiums" and due to assumptions that "enormous, arbitrary 

judgements" would be granted with little consistency. In 

these states, recovery was limited to "pecuniary loss." 

Because other states had either permitted recovery for a 

mental/emotional injury resulting from wrongful death as 

"general loss," or had expressly sanctioned i"t by statute, 

the effect of statutory differences could be assessed. 

The authors examined 192 claims of wrongful death to 

minors which were litigated in ten states between 1940 and 

1972. Four of these states had statutes limiting recovery 

to pecuniary loss. six states permitted recovery for 

mental/emotional injuries either as unspecified "general 

loss" (four states) or as expressly sanctioned recovery for 

mental/emotional injury (two states). The authors found 

that while there was some increase in the level of award in 

states permitting recovery for mental/emotional injury, 

only five percent of the variance in the awards could be 

explained by the statuatory difference alone. The authors 

also found a greater variation in awards made within the 

"pecuniary loss" states and attributed this variation to 

the inconsistent application of the pecuniary loss rule. 

The fears that excessive and inconsistent awards would 

result from permitting recovery for mental/emotional 
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injuries were not supported. 

Although this study is interesting and valuable, it 

provides little assistance in responding to many important 

questions. What are the incidence and prevalance rates of 

mental/emotional injuries? Who is liable for them and to 

whom do they occur? What claims are referred to legal 

practitioners? Of those claims referred, what claims are 

settled and what claims are litigated? What outcomes 

result from claims settled versus claims litigated? What 

factors influence the decision making process and the 

outcome at each step? Do the courts distinguish genuine 

from fictitious claims at a level of confidence sufficient 

to provide reliable decision making at the trial court 

level? Do they reliably assign liability to causal agents? 

Is there consistency and equity in their awards for 

compensable damages? Are the courts in danger of being 

overrun by trivial claims of mental/emotional injury? Does 

legal practice at the trial court level conform to the 

legal rules unique to this topic? If so, what effects do 

the rules have upon legal practice? Is legal practice 

relative to claims of intentional infliction and claims of 

negligence differentially effected due to the disparate 

standards applied to those claims? What injuries result 

in referral to mental health professionals? How do mental 

health professionals participate in the pretrial and trial 



phases of litigation? Answers to these questions, and 

numerous related ones, are necessary to insure that legal 

policy in this area is informed by empirically derived 

facts rather than untested assumptions. 
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Research could also study whether findings from studies 

of other topics in the law-mental health interface 

generalize to claims for mental/emotional injuries. For 

example, Steadman and Hartstone (1983) reviewed a series of 

studies which found a high rate (88-92%) of judicial 

reliance upon psychiatric testimony in decisions of 

incompetency to stand trial. Do mental health 

professionals have similar effects upon judicial decision

making in mental/emotional injury trials? If the answer is 

no, it would suppport the need to study why expert 

testimony is accorded differing weights in different law

mental health topics. If the answer is yes, we need to 

find out why, and what this portends for the fair operation 

of the law. Steadman and Braff (1983) speculate as to 

whether "certain cultural transgressions are made easier 

for women than men" in their review of studies 

investigating successful pleas of the insanity defense. 

Are there similar gender differences in the rates of 

successful claims or rates of liability in mental/emotional 

injury cases? If so, why? Finally, Steadman and Braff 

also discuss research fin~ings indicating an 



23 

overrepresentation of certain occupational groups (e.g. 

police officers) in successful insanity defense pleas, 

raising the question of potential bias. Are certain 

occupational groups also treated differentially in cases of 

liability for mental/emotional injuries? If so, why? 

Empirical knowledge of what occurs when claims of 

mental/emotional injuries are litigated in accordance with 

tort policies can directly influence the future development 

of tort law. In addition, because the content of this 

litigation is specifically focused upon mental/emotional 

injuries, answers to the research questions raised here 

will further our understanding of law-mental health 

interactions. since the list of questions presented above 

is substantial, but not exhaustive, a series of research 

efforts is required to produce the knowledge base needed to 

promote informed decision-making. The proposed study will 

initiate this process by examining a subset of the relevant 

questions. 

statement of the Problem 

The proposed studies will examine four general 

questions. What general characteristics describe the 

litigants pursuing claims of mental/emotional injury at the 

trial court level, the claimed injuries, the use of expert 

witnesses, and the resulting verdicts? Are there 
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indications at the trial court level that the fundamental 

concerns that resulted in the creation of the artificial 

legal standards are warranted? What effect do the 

artificial legal standards have upon mental/emotional 

injury claims at the trial court level? What factors 

influence trial outcomes in the litigation of 

mental/emotional injury claims? Each of these questions 

will be answered by gathering data on a series of embedded 

questions. 

study 1.0. General descriptions of the litigants, claimed 

injuries, use of expert witnesses, and verdicts. 

1.1. Litigant characteristics. What are the 

characteristics of litigants who present claims of 

mental/emotional injuries at the trial court level? To 

answer this question, litigant characteristics (e.g. 

gender, age, employment status, etc.) will be examined. 

1.2. Physical injuries. What physical injuries are 

alleged by plaintiffs pursuing claims of 

mental/emotional injuries at the trial court level? To 

answer this question, the frequency and severity of 

physical injuries claimed by plaintiffs will be 

examined. 

1.3. Mental/emotional injuries. What mental/emotional 

injuries are claimed by plaintiffs at the trial court 
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level? To answer this question, the specific 

descriptors (or diagnoses) and severity of 

mental/emotional injuries claimed by plaintiffs will be 

examined. 

1.4. Use of expert witnesses. What types of expert 

witnesses are called by litigants to support or reject 

claims of mental/emotional injuries? To answer this 

question, the frequency with which expert witnesses, by 

discipline, are called by plaintiffs and by defendants 

will be examined. 

1.5. Verdicts. What verdicts result from trials of 

mental/emotional injury claims? To answer this 

question, the frequencies of verdicts favoring the 

plaintiffs, favoring the defendants, and undecided 

(i.e. hung juries) will be examined. 

study 2.0. Indications at the trial court level that the 

fundamental concerns that resulted in the creation of the 

artificial legal standards are warranted. 

2.1. Genuineness of claims. Are there indications at 

the trial court level that courts have difficulty in 

distinguishing between genuine and fictitious injuries? 

For example, there are two points in the trial process 

that might indicate this difficulty indirectly: (a) 

the provision. of evidence by expert witnesses, and (b) 
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the rendering of verdicts by the court. Do plaintiffs' 

experts testify that specific injuries existed and do 

defendants call "opposing" experts to contradict that 

testimony? Further, do courts reach verdicts (without 

frequent "hung juries") and do these verdicts favor the 

plaintiffs at a frequency approximating verdicts in 

other civil actions? An initial examination of a 

preliminary data set indicates that (a) plaintiffs' 

experts do testify that specific injuries existed, (b) 

defendants do not frequently call "opposing" experts to 

contradict that testimony, (c) courts do reach 

verdicts, and (d) the verdicts do favor plaintiffs at a 

frequency approximating verdicts in other civil 

actions. To answer this question, the evidence 

provided by expert witnesses regarding the existence of 

claimed injuries and the verdicts rendered by the court 

will be examined. 

2.2. Assignment of liability. Are there indications 

at the trial court level that courts have difficulty in 

assigning liability to the parties responsible for 

causing mental/emotional injuries? For example, as 

with the question above regarding the genuineness of 

injuries, the courts' verdicts might indicate 

indirectly if the courts are having this difficulty. 

Do the courts reach verdicts, and do these verdicts 



favor the plaintiffs at a frequency approximating 

verdicts in other civil actions? To answer this 

question, the verdicts rendered by the court will be 

examined. 
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2.3. Severity of claims. Are there indications at the 

trial court level that the courts are in danger of 

being overrun by trivial claims of mental/emotional 

injuries? For example, claims of mental/emotional 

injury due to negligence are not required generally to 

be of any minimal level of severity. Are courts 

presented with a higher frequency of negligence claims 

alleging mild mental/emotional injuries than alleging 

mild physical injuries? To answer this question, the 

severity of mental/emotional injuries claimed will be 

examined and compared to the severity of physical 

injuries claimed. 

study 3.0. Effect of the artificial legal standards upon 

mental/emotional injury claims at the trial court level. 

3.1. conformity to the standards. Does practice at 

the trial court level conform to the legal policy 

demands required by the artificial standards? For 

example, the standards for intentional infliction 

claims require that the conduct of the defendant be 

outrageous. Is the defendant's conduct outrageous in 
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all successful claims alleging injury due to 

intentional infliction? To answer this question, a 

sample of trials will be examined to determine the 

degree of conformity between the legal policy 

requirements of the artificial standards and the facts 

presented at trial. 

3.2. Superficial conformity. Do plaintiffs with 

genuine claims of mental/emotional injury conform to 

the artificial standards in a strict, but superficial, 

manner in order to present a recognized cause of 

action? For example, the standards applied to 

negligence claims require the presence of a physical 

injury in addition to the mental/emotional injury. Do 

plaintiffs with genuine mental/emotional injuries, but 

without sUbstantial physical injuries, claim 

superficial physical injuries in order to "legitimize" 

their claims? To answer this question, a sample of 

trials will be examined to determine the degree to 

which plaintiffs pursue, and trial courts accept, 

superficial compliance with the artificial standards 

when the facts indicate a genuine mental/emotional 

injury exists. 

3.3. Intent~onal versus negligent claims. Do claims 

of mental/emotional injury due to intentional 

infliction differ from claims due to negligence? If 
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so, are the differences related to the disparate 

standards? For example, only claims alleging 

negligence are required by the standards to be 

accompanied by some physical manifestation. Does this 

requirement result in differing frequencies of claimed 

physical injury when the claim is brought to trial as a 

result of negligence than when the claim is brought to 

trial as a result of intentional infliction? To answer 

this question, claims pursued on the basis of 

intentional infliction of injury will be compared to 

claims pursued on the basis of negligence. 

study 4.0. Factors that influence trial outcomes in the 

litigation of mental/emotional injury claims. 

4.1. Influence of litigant characteristics. Do 

litigant characteristics differentially influence trial 

outcomes? For example, gender and occupational status 

have been shown to influence trial outcome in other 

areas of the law-mental health interface. Do these 

factors have similar effects for claims of 

mental/emotional injury? To answer this question, 

litigant characteristics (e.g. gender, age, employment 

status, etc.) will be examined to determine their 

influence on trial outcomes. 

4.2. Influence of injury characteristcs. Do 
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characteristics of the claimed injuries differentially 

influence trial outcomes? For example, proof of the 

existence of mental/emotional injuries has been a 

fundamental concern of the law. Does the diagnostic or 

descriptive classification of an injury influence trial 

outcome? To answer this question, the diagnosis and 

severity of mental/emotional injuries, and the 

existence and severity of physical injuries, will be 

examined to determine their influence on trial 

outcomes. 

4.3. Influence of mental health professionals. Do 

characteristics of the mental health professionals 

utilized as expert witnesses differentially influence 

trial outcomes? For example, judicial deference to 

mental health professionals has been found to be 

present in other areas of the law-mental health 

interface. Does the use of mental health professionals 

in the litigation of claims of mental/emotional 

injuries influence trial outcomes? To answer this 

question, the use of mental health professionals (by 

discipline) by plaintiffs and by defendants will be 

examined to determine its influence on trial outcomes. 



METHODS 

Case Selection 

The sample consisted of the most recent 111 Arizona 

trials that met the following criteria: 

(a) The trial was convened by an Arizona court to 

litigate a claim of personal injury in which a 

mental/emotional injury was one of the injuries 

claimed; and 

(b) The trial was conducted through to its conclusion 

and a settlement was not reached prior to or during the 

course of the trial. 
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Trials were included in which the claimed 

mental/emotional injury was caused by negligence and/or due 

to intentional infliction. Cases were not be included if 

the complaint was pursued via a tort logic other than 

personal injury (e.g. professional malpractice or wrongful 

death), unless personal injury was a specific element of 

the claim. 

Procedures 

study 1.0. General descriptions of the litigants, claimed 

injuries, use of expert witnesses, and verdicts. From the 

selected trials, information was collected in five areas: 

Litigant characteristics, Physical injuries, 

Mental/Emotional injuries, Use of expert witnesses, and 



Verdicts. 

1.1. Litigant characteristics. The plaintiffs' 

genders, ages, and employment/student statuses were 

recorded for each trial. The defendants' genders, if 

individuals, were recorded. If the defendant was an 

organization (business or government), that was 

recorded. Additional demographic data was not 

consistently available. 
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1.2. Physical injuries. The existence and severity of 

physical injuries were recorded using the following 5-

point scale: 

0 = No Physical Injury 

1 = Mild Physical Injury 

2 = Moderate Physical Injury 

3 = Severe Physical Injury 

4 = Catastrophic Physical Injury 

A "0" was recorded if no physical injury was claimed. 

A physical injury was categorized as "mild" if it 

required brief, if any, medical care (1-2 visits) and 

was not sufficiently painful to impede daily 

functioning for more than 30 days. Examples included 

minor bruises, lacerations, abrasions and strains. A 

physical injury was categorized as "moderate" if it 

required continuing medical care for a period of one to 

six months, or intermittent care for one year, but it 
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did not, by itself, impede daily functioning for more 

than three months. Examples included cervical and 

lumbar strains, brain injuries accompanied by post

concussion syndrome, and major bone fractures (e.g. 

pelvis fracture). A physical injury was categorized as 

"severe" if it required continuing medical care for six 

to eighteen months, or intermittent care for up to two 

years, and it impeded daily functioning for more than 

three months. A "severe" injury resulted in temporary 

or partial disability, but it allowed for return to 

daily functioning. Examples included (a) compression 

fractures to lumbar vertebrae with herniated discs, 

that required laminectomies, in an elderly man who 

could not sufficiently recover the ability to stand 

fully erect; and (b) a crushed hand that required 

multiple reconstructive surgeries and resulted in a 15% 

permanent disability. A physical injury was 

categorized as "catastrophic" if it resulted in 

permanent impairment in daily functioning and in the 

need for life-long medical and/or support services. 

Examples included spinal cord injuries that resulted in 

quadraplegia, severe burns that resulted in permanent, 

gross disfigurement, and brain injuries that resulted 

in the need for continuous supervision. 

1.3. Mental/emotional injuries. Mental/emotional 



injuries were rated using a 3-point scale: 

1 = Mild Mental/Emotional Injury 

2 = Moderate Mental/Emotional Injury 

3 = Severe Mental/Emotional Injury 
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This scale varied from the Physical Injury scale above 

in that the "0" and "4" ratings were not included. The 

"0" rating was not needed because all cases included 

had claims of some mental/emotional injury. The 114 11 

rating was not included because IIcatastrophic" mental 

disorders, such as schizophrenia, are not known to be 

caused by injury. Brain injuries, which may be 

catastrophic, were considered here to be physical 

injuries. A IImild" mental/emotional injury was defined 

as an injury that was transient, that affected 

functioning for less than 30 days, and required brief, 

if any, professional care (1-2 visits). Examples 

included transient shock, embarrassment or anxiety. A 

"moderate II mental/emotional injury was defined as an 

injury that impaired daily functioning for up to one 

year and required continuing professional care for the 

duration of the functional impairment. Examples 

included enduring depression with intermittent suicidal 

ideation, a psychophysiological disorder that 

contributed to chronic pain, and a phobic reaction that 

impaired functions associated with the traumatic event 
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(e.g. persistent fears of driving following a motor 

vehicle accident). A "severe" mental/emotional injury 

was defined as an injury that impaired daily 

functioning for more than one year and required 

continuing or intermittent professional care for the 

duration of the functional impainnent. Examples 

included (a) chronic depression tha~ followed marked 

disfigurement and resulted in isolation and life-long 

adaptation, and (b) chronic fear and anxiety that 

followed a severe brain injury and inhibited 

participation in daily activities and intensified a 

desire for isolation. 

The specific descriptors (or diagnoses) used to 

identify the mental/emotional injury were recorded. 

Specific categories included were Post-traumatic stress 

disorder (PTSD), Depression, Anxiety, Phobia, 

Psychophysiological disorders, and Guilt. 

Additionally, an umbrella category, Mental/Emotional 

disorder, was used to repor~ claims of mental/emotional 

injury when more specific descriptors were not 

provided. 

1.4. Use of expert witnesses. The frequency with 

which health care professionals were called as expert 

witnesses to testify regarding the mental/emotional 

injury was recorded. The professional discipline of 



the witnesses called by the plaintiff and by the 

defendant, respectively, was recorded using the 

following categories: 

o = None; 

1 = Practitioners holding a degree below the 

doctoral level; 

2 = Physicians other than psychiatrists; 

3 = psychologists (doctoral level); 

4 = Psychiatrists; and 

5 = Other doctoral level practitioners. 
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1.5. Verdicts. Verdicts were recorded in favor of the 

plaintiff if the plaintiff won the mental/emotional 

injury claim against any defendant. If the jury found 

in favor of all defendants on the mental/emotional 

injury claim, the verdict was recorded in favor of the 

defendant. The frequency of trials that concluded with 

"hung juries" and the frequency of trials that were 

being retried following previous "hung juries" were 

recorded. 

study 2.0. Indications at the trial court level that the 

fundamental concerns that resulted in the creation of the 

artificial legal standards are warranted. 

2.1. Genuineness of claims. utilizing the data 
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obtained in study 1.0, the frequency with which 

mental/emotional injuries were "specifically" 

identified by experts (e.g. depression) was compared to 

the frequency with which the injuries were "non

specifically" identified by experts (e.g. psychological 

problem). The frequency with which defendants called 

experts to present evidence opposing the plaintiffs' 

experts was examined. The frequency of retrials 

concluded with "hung juries" and the frequency of 

trials being retried following prior "hung juries" were 

compared to the frequency of trials in which verdicts 

were reached. The frequency of verdicts favoring 

plaintiffs was compared to the frequency of verdicts 

favoring defendants. The results were examined for 

indirect indications that courts had difficulty in 

distinguishing between genuine and fictitious claims. 

2.2. Assignment of liability. As in study 2.1 above, 

the frequency of retrials following "hung juries" was 

compared to the frequency of trials in which verdicts 

were reached. The frequency of verdicts favoring 

plaintiffs was compared to the frequency of verdicts 

favoring defendants. The results were examined for 

indirect indications that courts had difficulty in 

assigning liability to parties responsible for causing 

mental/emotional injuries. 
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2.3. Severity of claims. utilizing the data obtained 

in study 1.0, the severity of mental/emotional injuries 

was compared to the severity of physical injuries. The 

results were examined for differences indicating that 

courts are in greater danger of being overrun by 

trivial claims of mental/emotional injuries. 

study 3.0. Effect of the artificial legal standards upon 

mental/emotional injury claims at the trial court level. 

3.1. Conformity to the standards. Evidence (e.g. 

litigant testimony, expert testimony) presented at 

trial was examined to determine if the plaintiffs' 

claims conformed to the requirements of the artificial 

standards. For intentional infliction cases, the 

evidence was examined to determine if plaintiffs 

claimed that the defendants' conduct was "outrageous." 

For negligence cases, the evidence was examined to 

determine if plaintiffs claimed that a physical 

manifestation or physical injury was present. For 

bystander-plaintiff cases, the evidence was examined to 

determine if plaintiffs claimed that they (a) were in 

the zone of danger, (b) had a close personal 

relationship with the injured third party, and (c) 

experienced a mental/emotional injury as a direct 
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result of witnessing the third party's injury. 

3.2. Superficial conformity. Evidence (e.g. litigant 

testimony, expert testimony) presented at trial was 

examined to determine the frequency of trials in which 

plaintiffs alleged strict, but superficial, conformity 

to the artificial standards in order to present a 

recognized cause of action. 

3.3. Intentional v. negligent claims. utilizing the 

data obtained in study 1.0, results obtained from 

intentional infliction trials and results obtained from 

negligence trials were examined to determine if 

differences existed between them. When differences 

were found, the differences were examined to determine 

if they were related to the disparate standards 

required for each type of claim. 

study 4.0. Factors that influence trial outcomes in the 

litigation of mental/emotional injury claims. 

4.1. Influence of litigant characteristics. utilizing 

the data obtained in study 1.0, characteristics of 

plaintiffs and of defendants were examined to determine 

their influence on trial outcomes. 

4.2. Influence of injury characteristics. utilizing 

the data obtained in Study 1.0, characteristics of the 

ciaimed physical injuries and mental/emotional injuries 



were examined to determine their influence on trial 

outcomes. 

4.3. Influence of mental health professionals. 

utilizing the data obtained in study 1.0, the use of 

mental health professionals by plaintiffs and by 

defendants was examined to determine its influence on 

trial outcomes. 
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RESULTS AND DISCUSSION 

Limitations of the Study 

There were two general limitations to this study. 
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First, because only Arizona cases were included, the 

relevant standards under consideration were those required 

by the Arizona courts. In Keck v. Jackson (1979) the 

Arizona Supreme Court held that recovery for 

mental/emotional injuries due to negligence is allowable if 

physical injury to the plaintiff was present. Bystander 

recovery is permitted if the plaintiff additionally 

(1) was in the "zone of danger," (2) had a "close personal 

relationship, either by consanguinity or otherwise," with 

an injured third party, and (3) experienced a 

mental/emotional injury as a direct result of witnessing 

the third party's injury. Intentional infliction of a 

mental/emotional injury has been recognized by the Arizona 

Supreme Court as an independent tort (Savage v. Boies, 

1954), but the mental/emotional injury must be "severe." 

The Court later added the requirement that the defendant's 

conduct must be "outrageous," and stated the determination 

of "outrageousness" lies explicitly with individual courts 

(Patton v. First Federal Savings And Loan Association of 

Phoenix, 1978). Although the Arizona courts generally 

follow national standards, differences between some 

jurisdictions exist. 
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Second, because only cases decided at the trial court 

level were included, the study did not consider settlements 

made prior to or during the trial. Similarly, the results 

did not reflect judgements modified upon appeal. 

Study 1.0. General descriptions of the litigants. claimed 

injuries, use of expert witnesses. and verdicts. 

Data were obtained from 111 personal injury trials in 

which an allegation of mental/emotional injury was 

litigated. The trials were convened in Arizona courts 

between January 25, 1983 and September 30, 1986. Eleven 

trials (10%) contested claims of injury due to intentional 

infliction and 100 trials (90%) contested claims due to 

negligence. Because the results obtained for intentional 

infliction claims were quite different from the results 

obtained for negligence claims, the results will be 

reported separately. 

1.1. Litigant characteristics. For intentional 

infliction cases, plaintiffs included eight males and three 

females. Frequencies by age included one who was under age 

18, two who were between ages 18 and 30, three who were 

between ages 31 and 50, and one who was over age 50 (three 

unknowns). Seven plaintiffs were employed and one was a 

student (three unknowns). For negligence cases, plaintiffs 

included 45 males and 55 females. Frequencies by age 
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included 5 who were under age 18, 32 who were between ages 

18 and 30, 41 who were between ages 31 and 50, and 18 who 

were over age 50 (4 unknowns). Seventy plaintiffs were 

employed, 5 were students, and 19 were unemployed (6 

unknowns). 

For intentional infliction claims, defendants were 

individuals (all males) in eight trials. Defendants were 

organizations in seven trials. Defendants included both 

individuals and organizations in four trials. The number 

of named defendants per trial totalled one in four trials, 

two in four trials, and three in three trials. For 

negligence claims, defendants were individuals (56 males, 

15 females, 5 unknowns) in 76 trials. Defendants were 

organizations in 54 trials. Defendants included both 

individuals and organizations in 30 trials. The number of 

named defendants per trial totalled one in 54 trials, two 

in 38 trials, three in 7 trials, and four in 1 trial. 

Review of these results yields several interesting 

findings. The gender balance for plaintiffs in all trials 

(48% male, 52% female) is reflective of the general 

population in Arizona (49% male, 51% female). However, the 

gender balance for individual defendants is highly 

disproportionate (76% male, 18% female, 6% unknown). 

Examination of the intentional infliction cases reveals 

that all individual defendants in those cases were male. 



44 

Why is the gender balance for defendants so 

disproportionate? Are males more injurious than females? 

Are they more likely than females to be sued for comparable 

acts? Or are they more likely to reject prior settlements 

and thus be represented more frequently in this review of 

trials? 

Although the answers to these questions cannot be 

generated from the data presented here, the results do 

indicate that work may be a contributor to the 

disproportionate relationship between male and female 

defendants. In 61 trials business or governmental 

organizations were named as defendants. In 34 of the 61 

trials, organizations were named as codefendants with 

individuals. In these 34 trials, genders of individuals 

totalled 29 males and 1 female (4 unknown). Twenty-three 

of the 29 males and the one female were working at the time 

the alleged injurious act occurred. In addition, some 

individual defendants, who were not named as codefendants 

with organizations, may have been working at the time the 

injurious act occurred. 

The results also indicate that genders of plaintiffs 

pursuing intentional infliction claims differed from 

genders of plaintiffs pursuing negligence claims. 

Plaintiffs' genders in negligence trials (45% male, 55% 

female) approximated that of the general population. 
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Plaintiffs in intentional infliction trials (8 males, 3 

females), although few in number, suggested a trend in the 

direction of greater representation of males. This trend, 

if reflective of injuries in general, would suggest that 

when injuries are intentionally inflicted, both victim and 

perpetrator are likely to be male, whereas when injuries 

are inflicted unintentionally (i.e. negligently), males and 

females have the chance of being injured in proportion to 

their population. 

1.2. Physical injuries. Plaintiffs claimed physical 

injuries in 3 of the 11 intentional infliction trials. 

Each was rated at the mild level of severity. Plaintiffs 

pursuing negligence claims alleged physical injuries in 97 

of the 100 trials (1 unknown). Physical injuries were not 

claimed in two negligence trials. Fifteen injuries were 

rated as mild, 60 were rated as moderate, 17 were rated as 

severe, and 5 were rated as catastrophic. Injuries of 

moderate severity were clearly most prevalent in negligence 

claims. Physical injuries were claimed at a lesser 

frequency and at a lesser degree of severity in the 

intentional infliction trials than in the negligence 

trials. This finding is not unexpected since the presence 

of physical injury is only required for negligence claims. 

1.3. Mental/emotional injuries. In the 11 intentional 

infliction trials, one plaintiff's injury was specifically 
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identified (i.e. depression, see Table 1). In the 

remaining 10 trials, the plaintiffs' injuries were not 

specifically identified and were classified in the umbrella 

category, "Mental/emotional disorder." In the negligence 

trials, depression was most frequently identified (29 

plaintiffs), closely followed by the umbrella category of 

mental/emotional disorder (26 plaintiffs). Specific 

descriptors were used to identify mental/emotional injuries 

in 74 of the 100 negligence trials, a much higher ratio 

than in intentional infliction trials (9%). 



Table 1 

Frequencies of Plaintiffs' Alleged Injuries by Descriptor 

and Type of Claim 

Type of Claim 

Descriptor Intentional Negligent 

Depression 1 29 

Anxiety 16 

PTSD 15 

Phobia 4 

Psychophysiological Disorder 9 

Guilt 1 

Mental/emotional Disorder 10 26 

Totals 11 100 

Note. PTSD = Post-traumatic stress Disorder. 
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The frequency of claims alleging common sequalae of 

trauma such as depression and anxiety is not unexpected. 

However, the frequency of claims alleging a non-specific 

injury, categorized here as "Mental/emotional disorder," is 

interesting. It is unclear if mental health professionals 

did not make specific diagnoses, or if that specific 

information was not presented at trial. If specific 

classifications of the injuries were not done by mental 

health professionals, why were they not done? If the 

injuries were specifically classified, why was that 

information not presented at trial? These questions are 

important when considered in the context of the courts' 

historical presumption that the existence of 

mental/emotional injuries cannot be measured adequately. 

Further, the finding that no specific descriptor was 

presented in 10 of the 11 intentional infliction cases 

raises questions as to the nature of those injuries. Why 

do intentional infliction claims differ from negligence 

claims on this point? 

For intentional infliction claims, injuries were rated 

as mild in eight trials and moderate in three trials. For 

negligence claims, injuries were rated as mild in 18 

trials, moderate in 69 trials, and severe in 13 trials. As 

was noted for physical injuries, mental/emotional injuries 

of moderate severity were clearly most prevalent in 



negligence claims. Thus, mental/emotional injuries were 

less specifically identified and were of lesser severity 

when the claim was attributed to intentional infliction 

rather than to negligence. The contribution of the 

disparate standards to these results will be discussed in 

study 3.3. 
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Examination of the mental/emotional injuries claimed in 

negligence trials by level of severity revealed that 11 of 

the 18 mild injuries (61%) were not specifically identified 

and were classified with the umbrella category of 

mental/emotional disorder. six of the remaining seven mild 

injuries were identified as anxiety. Thus, all but one of 

the mild injuries were classified non-specifically or as 

anxiety. As for intentional infliction claims, mild 

injuries presented in negligence trials tended not to be 

specifically identified. Are mild injuries less 

identifiable? Are plaintiffs alleging mild injuries less 

likely to seek the aid of mental health professionals who 

might classify mild injuries? If so, do these mental 

health professionals present testimonials in court? 

Depression, which was not used to classify any mild 

injuries, was the most frequently used-descriptor for 

moderate injuries and for severe injuries (35% and 38% of 

moderate and severe injuries, respectively). For moderate 

injuries, the most frequently used descriptors after 



depression were PTSD (19%), mental/emotional disorder 

(16%), anxiety (14%), and psychophysiological disorder 

(10%). For severe injuries, the most frequently used 

descriptor after depression was mental/emotional disorder 

(30%). The non-specific category of mental/emotional 

disorder was most prevalent for mild injuries, but it was 

well represented at all levels of severity. Anxiety was 

used to describe only mild or moderate injuries. 
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Depression was used to describe only moderate or severe 

injuries. PTSD, phobia, psychophysiological disorder, and 

guilt were primarily used to describe moderate injuries. 

Is anxiety used to classify transient states of emotional 

distress, and thus be more prevalent when injuries are less 

severe? with the likely exception of guilt, the other 

classes of injuries are more likely to be used when 

injuries are sustained over longer time durations and thus 

be reflected in injuries of greater severity. 

1.4. Use of expert witnesses. To support their claims 

of mental/emotional injuries, plaintiffs in intentional 

infliction trials called experts in 2 of the 11 trials 

(Table 2). Defendants called experts in none of the 11 

trials. In the negligence trials, plaintiffs called 

experts to support their claims of mental/emotional 

injuries in 93 of the 100 trials. Defendants called 

experts in 36 of these 100 trials. Thus, although 



plaintiffs and defendants were similar in their tendency 

not to utilize experts in intentional infliction cases, 

plaintiffs' use of experts in negligence cases was more 

frequent than was the defendants' use of experts. In all 

of the intentional infliction cases, and in 64% of the 

negligence cases, defendants did not call experts to 

counter the plaintiffs' claims of injury. 
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Perhaps defendants in intentional infliction cases did 

not believe they needed to call experts since plaintiffs 

typically did not. Or perhaps defendants in intentional 

infliction cases did not call experts because the severity 

of the plaintiffs' alleged injuries was usually mild and 

experts were not believed to be needed to counter the 

plaintiffs' claims. But these hypotheses do not appear to 

be valid for the negligence cases in which plaintiffs did 

utilize experts and did claim more serious injuries. 

Perhaps defendants did not believe they needed the support 

of experts to win. Or perhaps defendants viewed their 

ability to cross-examine the plaintiffs' experts as 

sufficient to establish facts critical to their defenses. 

If so, the rate of verdicts favoring the defendants (29%; 

see study 1.5) does not support the wisdom of this belief. 

It is also possible that defendants frequently did not 

dispute the existence of the mental/emotional injury, and 

their defenses rested upon other issues (e.g. whether the 
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defendants' conduct caused the injury). Additional 

research is needed to identify the factors that infuence 

the litigants' decisions to use the testimony of experts to 

support their claims. 

When experts were utilized, psychologists and 

psychiatrists were most frequently called, and at 

approximately the same rates. Physicians who were not 

mental health professionals were called by 13 plaintiffs 

and 7 defendants to testify regarding mental/emotional 

injuries. These cases represented 15% of the total 

occasions in which experts were used by either litigant. 

They also included the only occasions in which experts who 

were not mental health professionals were called (and 

permitted by the court) to testify regarding 

mental/emotional injuries. This finding raises the 

question of whether physicians should be permitted to 

testify about issues beyond the scope of their specialty. 

This is of particular concern in this area of the law

mental health interface in which the ability of 

professionals to reliably identify mental/emotional 

injuries is already viewed by legal policy makers with 

suspicion. 
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Table 2 

Frequencies of Experts Called by Discipline. Type of Claim 

and Type of Litigant 

Type of Claim 

Intentional Negligent 

Discipline Plntf Def Plntf Def 

MA level 1 1 

Physician (Non-MHP) 13 7 

psychologist 1 34 13 

psychiatrist 32 13 

Psychologist and 

Psychiatrist 8 3 

Psychologist and MA 4 

psychiatrist and MA 1 

Other doctoral level 

None 9 11 7 64 

Totals 11 11 100 100 

Note. Plntf = plaintiff; Def = defendant; MA = Masters 

level practitioner; MHP = mental health professional. 



1.5. Verdicts. In the 11 intentional infliction 

trials, verdicts favored the plaintiffs in 5 trials and 

favored the defendants in 6 trials. In the negligence 

trials, verdicts favored the plaintiffs in 71 trials and 

favored the defendants in 29 trials. Again, the results 

obtained for intentional infliction trials differed from 

the results obtained for the negligence trials. Verdicts 

clearly favored plaintiffs in the negligence trails, but 

the verdicts in intentional infliction trials were about 

evenly divided. 
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None of the trials examined in this study concluded 

with a hung jury and none was being retried following a 

previous trial that ended with a hung jury. Thus, triers 

of fact appear to reach verdicts regarding mental/emotional 

injury claims without the undue disruption of frequent 

retrials. 

study 2.0. Indications at the trial court level that the 

fundamental concerns that resulted in the creation of the 

artificial legal standards are warranted. 

2.1. Genuineness of claims. The results from study 

1.0 were examined for indirect indications that the courts 

had difficulty in distinguishing genuine from fictitious 

claims. In negligence trials mental/emotional injuries 

were typically identified by experts who presented precise 



55 

diagnostic descriptions of injuries. Defendants tended not 

to call experts to counter the plaintiffs' claims of 

injury. Thus, to reach verdicts, triers of fact typically 

could consider the expert testimony regarding the 

genuineness of the mental/emotional injury without having 

to appraise the validity of contradictory testimonials of 

experts. Examination of trial outcomes indicated that 

courts appeared to "reach verdicts without undue impediment. 

None of the trials examined in this study was concluded 

with a hung jury and none was a retrial resulting from a 

prior hung jury. Verdicts rendered by courts hea~ing 

negligence claims (90% of total trials) favored plaintiffs 

more frequently (71%) than would be expected (56% to 59%) 

for civil suits in general (Kalven and Zeisel, 1966; 

Shanley and Peterson, 1983). Thus, courts appeared to be 

satisfied that adequate evidence existed to determine that 

mental/emotional injuries were genuine. 

The results from intentional infliction cases (10% of 

total trials) did not lead to the same outcome. Injuries 

were not specifically identified, and they were not 

supported by testimonials from mental health professionals. 

Although plaintiffs' won cases in only 5 of the 11 trials, 

it cannot be determined from this study if the lower "win 

rate" was due to insufficient proof regarding the 

genuineness of the injury or to some other factor. 
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2.2. Assignment of liability. As with the 

determination of the genuineness of claims, indirect 

evidence of the courts' ability to assign liability to 

causal agents can be obtained from the examination of 

trials. Defendants typically did not call mental health 

experts to counter the plaintiffs' allegations of the 

causes of the injuries. Thus, to reach verdicts triers of 

fact did not have to weigh contradictory testimony 

regarding the causes of injuries. Further, courts did 

reach verdicts, and the verdicts for negligence trials did 

favor plaintiffs at a rate greater than would be expected 

for civil trials in general. As with the determination 

regarding the genuineness of injuries, these findings do 

not support the supposition that courts have difficulty in 

assigning liability to the parties responsible for causing 

mental/emotional injuries. 

2.3. Severity of claims. Examination of the results 

obtained from Studies 1.2 and 1.3 revealed that most 

plaintiffs pursuing intentional infliction claims (73%) 

alleged mental/emotional injuries of mild severity and 

alleged no physical injuries. Thus, the severity of 

mental/emotional injuries cannot be directly compared to 

the severity of physical injuries in those cases. However, 

mental/emotional injuries claimed in intentional infliction 

trials clearly were less severe than mental/emotional 
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injuries and less severe than physical injuries claimed in 

negligence trials. For negligence trials, the severity 

patterns of physical injuries were similar to the severity 

patterns of mental/emotional injuries. Injuries o£ 

moderate severity were most common, and injuries rated mild 

or severe were less common. The prevalence of injuries 

rated as moderate or above in severity was the same for 

physical injuries as for mental/emotional injuries (82%). 

The prevalence of sUbstantial mental/emotional injuries, at 

a rate comparable to that obtained for physical injuries, 

does not appear to suggest that the tort system is at risk 

of being overrun by trivial claims of mental/emotional 

injury. 

study 2.0 has examined a sample of trials for 

indications that the fundamental concerns that resulted in 

the creation of the artificial legal standards are 

warranted. Although the results are insufficient to 

"prove" that the concerns are, or are not, warranted, the 

results argue against the validity of the concerns. 

Support was not found for the concerns that triers of fact 

could not distinguish genuine from fictitious claims, that 

they could not assign liability to responsible parties, and 

that courts were at risk of being overrun by trivial claims 

of mental/emotional injuries. 
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mental/emotional injury claims at the trial court level. 
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3.1. Conformity to the standards. Evidence presented 

at trial was examined to determine if the plaintiffs' 

claims conformed to the requirements of the artificial 

standards. In all intentional infliction cases, the 

plaintiff did satisfy the standard by claiming that the 

defendant's conduct was outrageous. In negligence cases, 

plaintiffs in 98 of the 100 trials met the required 

standard by alleging that a physical injury was present. 

One additional plaintiff claimed to experience nightmares. 

It is unclear if the court viewed the plaintiff's 

nightmares as evidence of physical injury. In the final 

negligence trial, a bystander-plaintiff claimed no physical 

injury in witnessing the death of his wife in a motor 

vehicle accident which occurred while he was driving. 

Physical impact was clearly present, however. The evidence 

indicated that the plaintiff did meet the additional 

standards unique to bystander-plaintiffs. Thus, the 

results suggest that plaintiffs' claims do conform to the 

requirements of the artificial standards. 

3.2. Superficial conformity. Evidence presented at trial 

was examined to determine if plaintiffs conformed to the 

artificial standards in a strict, but superficial, manner 

in order to present a recognized cause of action. Although 
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all plaintiffs pursuing intentional infliction claims 

alleged that the defendants' conduct was outrageous, the 

degree of outrageousness in each case clearly varied. The 

degree of outrageousness was notably lower in 3 of the 11 

trials, and the plaintiffs lost in each case. However, 

these cases appear to represent weaker claims (i.e. the 

alleged conduct of the defendant and the alleged injury 

were less severe), rather than representing examples of 

strict, but superficial, conformity to the standard. 

Further, because individual courts in Arizona are 

explicitly permitted to decide what conduct is outrageous, 

it can be argued that an allegation of any outrageous 

conduct by the defendant could conform fully to the 

standard if the court agreed that the conduct was 

outrageous. No real test of outrageousness exists that is 

distinct from individual court decisions. 

Plaintiffs pursuing negligence claims are required to 

present evidence of physical injury or physical 

manifestation of a mental/emotional injury. Although 15 of 

the 100 plaintiffs alleged mild physical injuries, no 

plaintiff appeared to present superficial injuries in order 

to support the pursuit of a mental/emotional injury claim. 

Mild injuries were of lesser severity; they were not 

superficial. For the one bystander-plaintiff case, the 

required standards unique to bystander-plaintiff claims 
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were clearly met. Thus, it did not appear that plaintiffs 

alleged strict, but superficial, conformity to the 

artificial standards in order to present a recognized cause 

of action. 

3.3. Intentional v. negligent claims. As has been noted, 

intentional infliction trials differed markedly from 

negligence trials. Intentional infliction claims were less 

prevalent (10% of claims). Plaintiffs in intentional 

'" infliction trials were more likely to be male (8 of 11 

plaintiffs) rather than be reflective of the general 

population (as plaintiffs in negligence trials were). All 

defendants in intentional infliction trials who were 

individuals were male, whereas defendants in negligence 

trials included females (21% of known individuals). Few 

plaintiffs (3 of 11) in intentional infliction trials 

claimed physical injuries compared to 98% of plaintiffs 

pursuing negligence claims. Mental/emotional injuries in 

intentional infliction cases were less specifically 

identified, were less severe, and were less frequently 

supported by expert testimony. No defendants called 

experts to counter the plaintiffs' claims of 

mental/emotional injuries in intentional infliction trials 

compared to 36% of defendants in negligence trials. 

Verdicts in intentional infliction trials were about evenly 

divided between plaintiffs and defendants, whereas verdicts 



in negligence trials clearly favored plaintiffs (71% of 

trials). 
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The different results obtained for each type of claim 

(i.e. intentional or negligent) were examined to determine 

if the differences were related to the disparate standards 

required for each. Mental/emotional injuries attributed to 

intentional infliction are required to be severe and to 

result from outrageous conduct by the defendant. 

Mental/emotional injuries presented in intentional 

infliction cases, however, were less severe than those 

claimed in negligence cases. The injuries also were less 

specifically identified and not supported by the 

testimonials of experts. The outrageous conduct standard 

may contribute to these differences. Because the 

outrageous conduct standard presumes that mental/emotional 

injuries exist when the defendants' conduct is sufficiently 

extreme, the standard may result in a shift of focus from 

proof of injury to proof of outrageous conduct. If 

plaintiffs accept the premise that injuries can be assumed 

to follow from outrageous conduct, they may emphasize the 

defendants' conduct rather than the presentation of 

evidence regarding their injuries. If so, they may not 

call upon mental health professionals to specifically 

identify and testify to the injuries. Further, plaintiffs 

may pursue more claims of mild injuries when they believe 



62 

courts will be convinced of the outrageousness of the 

defendants' conduct. These hypotheses could be examined by 

directly comparing litigation strategies and the 

presentation of evidence in intentional infliction cases to 

those in negligence cases. 

Negligence claims are required to present evidence of 

physical injury or physical manifestation of a 

mental/emotional injury. The negligence cases clearly 

conformed to this requirement. Intentional infliction 

claims are not required to conform to this standard, and 

evidence of physical injury typically was not presented in 

those trials. The physical injury standard applied to 

negligence claims appears to have a direct impact upon the 

claims presented at trial. 

study 3.0 has examined the effects that the artificial 

standards have upon mental/emotional injury claims at the 

trial court level. The claims presented at trial have 

conformed to the requirements of the standards, and they 

have conformed in a substantial, rather than superficial 

manner. Intentional infliction claims differ markedly from 

negligence claims and the disparate standards applied to 

each type of claim appear to contribute to those 

differences. 



study 4.0. Factors that influence trial outcomes in the 

litigation of mental/emotional injury claims. 
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4.1. Influence of litigant characteristics. The 

number of intentional infliction cases (n = 11) was too few 

to provide a meaningful analysis of factors that 

contributed to trial verdicts. Only the results for 

negligence cases will be examined. 

verdicts were not differentially effected by the 

gender, age, or employment status of the plaintiff. For 

example, male plaintiffs won 73% of their cases and female 

plaintiffs won 69% of their cases. However, gender of the 

defendant was an important contributor to trial verdicts. 

Male defendants won 19 of 56 trials (34%), but only 1 of 

the 15 female defendants (7%) won. Thus, although 

defendants were more likely to be male (79% of known 

defendants), when defendants were female, they were 

significantly more likely to lose, chi-square(l, n = 56) = 

4.34, R<.05. The reason for the disproportionate number of 

verdicts favoring male and female defendants is not clear 

from the results. Perhaps females are less likely than 

males to be sued, but more likely to be at fault, if sued. 

Or perhaps triers of fact are less tolerant of possible 

injurious conduct by females. Further research is needed 

to determine if these hypotheses are confirmed or if 

factors other the defendant's gender (e.g. defense 
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presentation at trial) are influencing these verdicts. 

4.2. Influence of injury characteristics. The 

severity of physical injuries generally did not appear to 

influence trial verdicts. Verdicts favoring the plaintiffs 

for mild, moderate, and severe injuries (67%, 77%, and 64%, 

respectively) approximated the overall plaintiff win rate 

(71%). The exception to this finding was the category of 

catastrophic injuries which yielded a lower plaintiff win 

rate (40%), but included only five trials. 

The severity of mental/emotional injuries also did not 

influence verdicts. The plaintiff win rates for each level 

of severity (mild, 72%; moderate, 69%; and severe, 76%) 

approximated the overall plaintiff win rate. Examination 

of the descriptors used to classify mental/emotional 

injuries revealed that verdicts favored plaintiffs in all 

categories except PTSD. Plaintiffs who alleged PTSD won 7 

(47%) of 15 trials. The plaintiff win rate for PTSD cases 

differed significantly from the plaintiff win rate for all 

non-PTSD cases (75%), chi-square (1, N = 100) = 5.07, 

~<.05. Is the different prevalance of plaintiff wins for 

PTSD cases reflective of the controversy that has 

surrounded the disorder in general? Is the presence of the 

disorder more difficult to prove to triers of fact? Or is 

the diagnosis of PTSD improperly used in this context of 

personal injury suits? 
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Verdicts rendered when anxiety or psychophysiological 

disorder was alleged favored plaintiffs at higher rates 

(87% and 89%, respectively) than would be expected from the 

overall plaintiff win rate (71%). However, these 

differences did not reach statistical significance due to 

the small numbers of cases present. If differences were 

found with a larger sample, it would be interesting to 

examine the possible role that any physical manifestations 

of the mental/emotional injuries might have upon trial 

verdicts. Because physical symptoms are present with 

psychophysiological disorders and with many anxiety 

disorders, the presence of those physical symptoms might 

enhance the plaintiffs' win rates in the manner that the 

physical injury standard was intended artificially to do. 

4.3. Influence of mental health professionals. 

Verdicts were not significantly effected by the plaintiffs' 

or by the defendants' use of experts. Although plaintiffs 

called experts to support their claims of mental/emotional 

injuries in 93% of the trials, verdicts favored plaintiffs 

at the same rate (71%) when they did or when they did not 

call experts. Is the use of experts not an important 

factor in the determination of trial verdicts? Or is it 

important in only some cases? If it is not important, why 

do plaintiffs typically call experts to support their 

claims? Because the number of trials in which plaintiffs 
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did not call experts is small (7), the plaintiff win rate 

in these trials may not be representative of other trials. 

Replication of this study with a larger sample is needed to 

address these questions. 

When defendants called experts to testify regarding the 

plaintiffs' alleged mental/emotional injuries (36% of 

trials), verdicts favored the defendants in 22% of the 

trials. However, when defendants did not call experts, 

they improved their win rate to 33%. Although the 

difference was not statistically significant, defendants 

won a larger percentage of trials when they did not call 

experts, chi-square (1, n = 36) = 1.25, R>.05. It is not 

clear from the data what accounts for the more prevalent 

wins when experts are not used by defendants. Are triers 

of fact responding negatively to the defendants' use .of 

experts? Or are defendants more likely to call experts 

when their defenses are relatively weak, and thus they are 

more likely to lose for other reasons? Further examination 

of the data might reveal other factors present in these 

trials that are responsible for the defendant win rate when 

experts were not used. Replication of the study with 

another sample of trials would be helpful in determining if 

this result was reliable, or an aberation of this 

particular sample. 
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CONCLUSIONS 

Because the number of variables examined in this study 

was large, meaningful analyses of the interactions between 

variables were often limited by the presence of too few 

members in some cells. A larger data set is needed to 

permit adequate examination of effects that are subtle, 

and/or effects that impact a minority of cases. This need 

is magnified by the importance of separating the data 

obtained from intentional infliction claims from the data 

obtained from disparate negligence claims. Because the 

results differed markedly for the two types of claims, 

analysis of combined data sets could conceal important 

findings for each. Further, because the number of 

intentional infliction cases were relatively few, 

additional trials are needed to permit meaningful analyses. 

Generalizations made about intentional infliction cases 

from the more prevalent negligence claims would be of 

questionable validity and should be avoided. 

Several findings are of particular interest. Gender 

was differentially represented among plaintiffs than among 

defendants, and among defendants who won than among 

defendants who lost. What factors associated with gender 

account for these differences? Are the factors reflective 

of characteristics of the litigants, or are they reflective 

of other influences (e.g. attributions made by the triers 



68 

of fact)? The use of mental health professionals as 

experts also differed between plaintiffs and defendants. 

What factors contributed to this disparate use? Defendants 

who called mental health experts lost more frequently than 

those who did not. Is this finding the result of chance 

and not consistent with other samples, or are other factors 

at work (e.g. primacy effect of plaintiff's experts 

testifying first)? Plaintiffs who alleged having post

traumatic stress disorders were much less successful than 

plaintiffs who claimed other injuries. Is this result 

indicative of juror concerns about the diagnostic 

classification itself, or does it reflect other problems 

(e.g. increased difficulty in proof of the disorder's 

existence)? 

The studies presented here have provided initial 

examinations of mental/emotional injury claims being 

litigated at the trial court level. Although initial 

findings have been reported, it is clear that more 

questions have been generated than have been answered. A 

comprehensive research agenda is needed to guide future 

studies in a deliberate, organized manner in this area of 

the law/mental health interface that has been virtually 

ignored until this time. This agenda should examine the 

characteristics of injured parties, the practice of legal 

professionals, the practice of mental health professionals, 
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and the factors that influence the decisions made at each 

step of the process from initial injury until disposition. 

What persons are allegedly injured, and what factors 

influence their decisions to bring what claims to the 

attention of legal practitioners? What responses are made 

by legal practitioners and what factors influence those 

responses? What claims are terminated and what claims are 

pursued? What factors influence decisions to pursue 

claims, to settle prior to court, or to go to trial? 

What persons are referred to mental health 

professionals for evaluation or treatment, and what are the 

responses of the mental health professionals? What 

clinical assessments are conducted? Do the assessments 

conform to standards of forensic practice, and what 

products result from those assessments? What referral 

outcomes, if any, influence the direction in which legal 

practitioners proceed? When claims are litigated at trial, 

what litigation strategies are selected, and what factors 

influence the decisions to call mental health experts to 

testify? 

Are special verdicts requested of the jury? What 

factors influence the decisions of the triers of fact? 

What factors influence litigants' decisions to seek redress 

at the appellate court level? What outcomes result from 

those appeals? When monetary damages are awarded to 



plaintiffs, what happens to the money? What effects do 

monetary awards have upon injured parties? Do they feel 

compensated for their injury? 
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Although this list of questions is lengthy, it serves 

as only a partial research agenda. Many related questions 

exist. without the answers to these and other questions, 

the practical effects that important legal policy decisions 

have upon injured parties will remain unknown. 
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