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that lawyers have and use?25 

Much hinges on the answer to this question, for if law

yers disagree about the facts, the remedy, as usual, is to 

consult( the appropriate experts or engage in research. If 

the disagreement is normative, the remedy is to identify the 

competing norms or values so that one's commitments are 

clear. This makes persuasion possible, though by no means 

certain. Finally, if the disagreement is conceptual--if 

lawyers understand legal concepts differently--the remedy is 

clarification, which will either eliminate the disagreement 

(by showing that the lawyers were failing to communicate) or 

demonstrate that it has a· normative basis. 

Dworkin's analysis of interpretation is salutary in at 

least this respect. It identifies a particular kind of disa-

greement that lawyers (including judges) have: disagreement 

concerning the objects of interpretation. Two lawyers con

fronted with the same dispute and using the same interpretive 

techniques may reach different conclusions because one of 

them takes as an object of interpretation the mental states 

of those who drafted a particular· document (say, a statute), 

while the other does not. So long as the sets of data are 

not coextensive, the resolution of the dispute may differ. 

25See ibid., p. 3 ("Since it matters • . • how judges 
decide cases, it also matters what they think the law is, and 
when they disagree about this, it matters what kind of disa
greement they are having"). 
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An important question is whether, for a given dispute 

or kind of dispute, there is a canonical set of data--a na

tural kind, if you will. For example, in a constitutional 

dispute, is there a canonical interpretandum? One candidate 

for such a natural kind is the text of the Consti~cution. But 

this will not do as a complete answer, for we should then 

have to ask what it is about the text that is to be inter-

preted. Its meaning? If so, at what time? The time at 

which it was drafted? The time at which the dispute is to 

be resolved? Some other time? How about the intentions or 

other mental states with which the text was uttered? The 

sense that it had at the time of utterance? As this example 

shows, even if we agree that the text exhausts the set of 

data (a controversial proposition indeed), disagreement is 

still possible. 

Dworkin has an expansive conception of the objects of 

legal interpretation. To him, as we saw in section 1 of this 

chapter, it is legal practice as a whole that constitutes the 

object of interpretation. He says as much in Chapter 7, 

"Integrity in Law", where he writes that "Law as integrity 

. . • is both the product of and the inspiration for compre

hensive interpretation of legal practice", 26 and in Chapter 

11, "Law Beyond Law", where he says that "Law as integrity 

• provides both a better fit with and a better justifica-

26 b'd I 1. ., p. 226. 
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tion of our legal practice as a whole".27 A Dworkinian judge 

faced with a legal dispute, constitutional or otherwise, 

faces a formidable task, that of rendering a wide variety of 

data comprehensible. These data include texts, intentions 

and other m~ntal states, published debates, courtroom prac

tices, published judicial opinions, and even the arguments 

that lawyers make to judges on a day-to-day basis. 

But why should we be so expansive about the objects of 

interpretation? Nothing in logic requires that we do so. 

Indeed, for many legal theorists, including me, the constitu

tion alone (qua text) provides the raw data for resolving 

constitutional disputes. According to this view, the judge 

may ignore prior, faulty interpretations of the Constitution. 

If we believe either that (1) those who produced the consti

tution were and are politically authoritative or that (2) the 

Constitution is politically authoritative, we mayor should 

ignore interpretations to the contrary. It follows that 

some, but not all, legal precedents are valuable. All and 

only those precedents that are faithful to the Constitution 

are worth preserving. 

Dworkin owes us a reason for taking such an expansive 

approach to the objects of interpretation. I am not claiming 

that his theory of interpretation is defective, only that it 

presupposes a particular view concerning the objects of in-

27Ibid., p. 411. 
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terpretation. As far as I can tell, he gives no argument 

for the expansive approach. Nor does he ~ddress the argu

ments of those, such as Bork, who insist that authority is 

a central concern of judges in constitutional cases. Bork 

begins with the premise that the constitution is the supreme 

law of the land. Consequently, any decision incompatible 

wi th the Constitution has no weight in subsequent cases. 

Dworkin would give the prior decision at least some weight, 

though ultimately he could dismiss it as a mistake. 

The difference is this. Dworkin must give a reason for 

thinking that the prior decision is mistaken. Bork and oth-

ers have no such obligation, because, in their view, the 

decision is not part of the data to be interpreted. That 

which has no weight has no need to be outweighed. Ironical

ly, it is Dworkin rather than Bork who takes the conservative 

position on this issue, though he does so for other than 

conservative reasons. To Dworkin, precedent has weight be-

cause of integrity, which he understands roughly as commit

ment to principle, as treating like cases alike. 28 It would 

be unprincipled, he says, to decide relevantly similar cases 

differently, even though they occurred at different times. 

28See ibid., p. 404 ("We accept integrity as a distinct 
political ideal, and we accept the adjudicative principle of 
integrity as sovereign over law, because we want to treat 
ourselves as an association of principle, as a community 
governed by a single and coherent vision of justice and fair
ness and procedural due process in the right relation"). 



317 

Dworkin has done well to highlight the importance of 

agreement on the obj ects of interpretation. As we shall see, 

he even postulates a "preinterpretive stage" at which "the 

rules and standards taken to provide the tentative content 

of the practice are identified". 29 As I understand this pas

sage, it means that unless interpreters come to an agreement 

on the data to be interpreted (that is, on what they are 

interpreting), there is no hope for interpretive consensus. 

This, I think, is as true for scientific, artistic, literary, 

and other kinds of interpretation as it is for legal inter

pretation. As legal theorists and philosophers of law, we 

should be sensitive to object-based disagreement, and not 

simply assume that the interpretive disagreements that exist 

are methodological, technical, or conceptual. 

4. The stages of Interpretation. 

Dworkin claims that, in general, there are three stages 

of interpretation: a "preinterpretive" stage, an "interpre

tive" stage, and a "postinterpretive" stage. At the prein

terpretive stage, the interpreter identifies the objects 'of 

interpretation. At the interpretive stage, the interpreter 

"settles on some general justification for the main elements 

~Ibid., pp. 65-66. 
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of the practice identified at the pre interpretive stage".30 

At the post interpretive or "reforming" stage, the interpreter 

makes adjustments to bring his or beliefs about the practice 

into line with the general justification given at the inter

.• pretive stage. Reflective equilibrium is established at the 

third stage. 

Dworkin does not claim that interpreters--in law or 

otherwise--are conscious of this three-stage pattern. His 

point is that, analytically, the three stages exist. One 

cannot come to a conclusion about the general point of a 

practice or text without in some sense having determined what 

the practice or text is. Nor can one reform one's beliefs 

about a practice or text without having come to a conclusion 

concerning the general point of that practice or text. At 

the first--preinterpreti ve--stage, th,e problem is one of 

identity and individuation. At the second stage, the problem 

is one of normative justification. At the third stage, the 

problem is one of epistemic coherence and equilibrium. To-

gether, the three stages comprise an act of interpretation. 

a. The Preinterpretive stage. As indicated in section 

2 of this chapter, one source of disagreement in law is ob-

ject-based. The disputants, whether they believe it or not, 

are not interpreting the same objects. In the case of a 

text, this may be puzzling, for how can two people disagree 

30 b'd I 1 ., p. 66. 
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about what constitutes the text of, say, The Adventures of 

Tom Sawyer? One explanation is that they have different 

conceptions of a text. Person P may conceive of a text as 

a series of symbols in a language, while person Q may con

ceive of a text more broadly, as, say, the set of plausible 

readings of a syntactical text. It is this sort of disagree

ment, as I demonstrated in Chapter 2, that divides textual

ists and contextualists. 

Disagreement is easier to understand when the objects 

of interpretation are social rules or practices of the sort 

Dworkin discusses. For here, as he points out, there is no 

canonical text to which one might appeal (though one or more 

canonical texts--such as the constitution--may figure in the 

set of practices). So, paradoxically, interpretation is 

sometimes, often, or always necessary even at the pre inter

pretive stage of interpretation. As Dworkin puts it, "Social 

rules do not carry identifying labels". 31 

In one view, this is a defect in Dworkin's analysis of 

interpretation, for he runs the risk of ei'cher a vicious 

circle or an infinite regress. In order to interpret prac

tice x, one must identify Xi but in order to identify X, one 

must interpret X. This is the vicious circle. Another way 

to put it is that, to Dworkin, every interpretation presup

poses a preinterpretation; but every preinterpretation pre-

31 Ibid. 
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supposes a prior preinterpretation: and so on. This is the 

infinite regress. Dworkin needs to show that the interpreta

tion that goes on at the pre interpretive stage is of a dif

ferent order or kind than that which goes on at the interpre

tive stage. To my knowledge, he does not do this, or even 

believe that he needs to. 

My theory of interpretation, sketched in Chapter 6, does 

not have this defect, since, in my view, the object of inter

pretation is the Constitution qua text, and its identity is 

given syntactically. No prior act of interpretation is re

quired in order to identify it. Of course, it does not fol

low that there can be only one interpretation of the Consti

tution. There can still be disagreement concerning what the 

Constitution means and about the theory of value that the 

judge should invoke to give sense to its provisions. But at 

least one sort of disagreement--disagreement about the ob

ject(s) of interpretation--is obviated by my theory. In this 

respect, it is an improvement over Dworkin's. 

b. The Interpretive stage. I have already criticized 

Dworkin's emphasis on so-called creative interpretation, so 

I will do no more than amplify that criticism here. If Dwor

kin's concern is social practices, including legal practices, 

then his concern with the general justification or point of 

those practices is acceptable as one kind of interpretation. 

One way to make sense of a social practice is to ascribe to 
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it a point or justification. But this is not the only sense 

that one can make of it: nor is a social practice the only 

possible,or actual object of interpretation 0 Does it make 

sense, for example, to ascribe a point or general justifica-

tion to a text such as the constitution? If we view the text 

as an artifact or collective speech act, it does: but if we 

view it as a syntactical entity only, as I and other textual-

ists do, it does not. 

c. The Postinterpretive stage. I have no quarrel with 

Dworkin's conclusion concerning the postinterpretive stage. 

As I understand this stage, it is where the interpreter uses 

the interpretation itself to systematize and order his or 

her beliefs, attitudes, and convictions. The process is one 

of reflective equilibrium,32 where, instead of a theory, the 

interpreter uses a newly minted interpretation to strike an 

equilibrium between it and his or her preinterpretive beliefs 

and convictions. This is possible, of course, only when the 

interpretation is not exhaustive, for if it were exhaustive, 

there would be nothing for it to be in equilibrium with. 

It is at the post interpretive stage, incidentally, that 

mistakes are identified. It may be that no single interpre-

tat ion can accommodate, explain, or make sense of all of the 

data, in which case they will have to be counted as mistakes, 

32Cf • ibid., p. 424, n. 17 ("Interpretation of a social 
practice seeks equilibrium between the justification of the 
practice and its postinterpretive requirements"). 
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mavericks, or observational defects (depending on the nature 

of the data and the interpretation). The flipside of this, 

to Dworkin, is the dimension of fit. He claims, as we saw, 

that an acceptable interpretation of any set of data must 

first fit the data and then provide a sound justification of 

them. The data that cannot be made to fit are denominated 

mistakes. Dworkin is correct that a positive theory of in

terpretation must have as a component a theory of mistakes. 

5. Law £§ Integrity. 

When Dworkin says that "Law is an interpretive con

cept",33 he means that, when determining what the law is, one 

necessarily interprets. Interpretation is part and parcel 

of the law. That is why he rejects the "plain-fact view" of 

law; it implies that one can discover law in the world--that 

law is just there to be found. One might infer from the fact 

that law is not discovered that it must be invented. But 

Dworkin is anxious to deny this, as I am. He wants to show 

that invention and discovery do not exhaust the alternatives, 

that there is logical space for another activity, however 

similar it may be to discovery and invention in some re

spects. 

33Ibid ., p. 50. 
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Dworkin's argument can be stated as follows. Determin

ing what the law is is an interpretive process. But inter

pretation is normative; it consists in finding the best jus

tification for the legal data, where this is understood in 

terms of both fit and desirability. Therefore, law is inher-

ently normative. What the law is depends on what moral prin-

ciples it exemplifies. This explains why Dworkin is consid

ered a natural-law theorist by both defenders and critics. 34 

Though he rejects any linkage between morality and natural 

law, he does seem committed to an essential connection be-

tween law and morality. I have elsewhere called this "legal 

essentialism", of which natural-law theory is one species. 35 

Dworkin's argument, however, is unsound. He confusee 

(1) the normativity of law and (2) the normativity of inter-

pretation. He is correct that interpretation, as a process, 

is normative. I argued as much in Chapter 3, where I showed 

.- that interpretation, by nature, is both constrained and crea-

tive. Because it is creative, the interpreter must make 

choices that are ultimately informed by values. But it does 

not follow that law itself is normative. All that follows 

is that, when determining what law is, we necessarily see it 

34See , 
pp. 45-60. 
89-104. 

e.g., Murphy and Coleman, The Philosophy of Law, 
See also Lyons, Ethics and the Rule of Law, pp. 

35Keith Burgess-Jackson, "Legal Essentialism", unpub
lished manuscript, Texas A & M University, 1989. 
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as exemplifying some norms or values rather than others. 

Dworkin transports the values that one brings to bear during 

the interpretive process to the thing--Iaw--that is being 

interpreted. This is a logical mistake. 

6. Interpretation. Meaning. and Intention. 

I criticized Dworkin's conception of intention in Chap

ter 5, section 7. The problem with his analysis is twofold. 

First, he conflates intentions and other mental states, such 

as hopes and expectations. I will not rehearse my arguments 

here. Second, he fails to distinguish the kinds of inten

tions that one has, or might have, when one utters an expres

sion. There are, first, general intentions about what one 

is doing, as when I intend to stop a thief by throwing a rock 

at him or her. But there are also linguistic intentions, or 

intentions to say such-and-such. I am not claiming that only 

one sort of intention can exist in a given situation, for it 

is clear that one can both intend to say such-and-such and 

intend to do so-and-so by saying it. 

Dworkin ignores the possibility that an expression can 

have a meaning independently of the intentions with which it 

is uttered on a particular occasion. In other words, he 

assumes that all meaning is utterer's meaning. This assump

tion prevents him from defending against a frequently made 

charge: that he is unable to distinguish interpretation and 
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invention. The charge goes as follows. 36 On Dworkin's con

ception of interpretation, there can be more than one inter-

pretation of a single work (say, an Agatha Christie novel). 

Some interpretations will fit the novel better than others, 

while some will portray it as a better or more valuable work 

of art than others. But not every putative interpretation 

is an interpretation of that novel, for certain of them will, 

to use Dworkin's words, "make [] the novel a shambles". 37 

Stanley Fish, among others, has taken Dworkin to task 

on this point. According to Fish, 

one can only claim that a particular reading would 
make a novel a shambles if the novel is assumed to 
have a core which, because it is independent of any 
reading whatsoever, can serve as a bench mark or 
reference point in relation to which the distorting 
or "shamble-making" potential of a reading can be 
measured. 38 

Put differently, the only way Dworkin can rule out certain 

putative interpretations of a Christie novel as noninterpre

tations rather than as alternative (perhaps bad) interpreta-

tions is by postulating a "core" of the novel. If the puta-

tive interpretation is consistent with the core, then, in 

Dworkin's view, it counts as an interpretation; otherwise 

36This is a reconstruction of the argument made by Stan
ley Fish in "working on the Chain Gang" and "Wrong Again". 

37Dworkin, "Law as Interpretation", p. 184. 

38Fish, "Wrong Again", p. 308. 
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not. But there is no such core, Fish argues, so Dworkin has 

no basis on 'which to rule out any interpretation, even one 

which makes the Christie novel a novel about "the meaning of 

death".39 

The natural response, which Dworkin fails to make, is 

that there is, contrary to Fish, a core. The core of any 

literary work is its syntactic structure, or, to use a more 

familiar term, the text. The text of the Christie novel is 

a set of symbols in a language. Moreover, since these sym

bols can be used to say certain things (that is, to make 

statements), they have meaning. This meaning is logically 

distinct from the intentions or other mental ~tates with 

which the expressions were uttered. Had Dworkin appealed to 

this conception of expression meaning, he could easily have 

avoided Fish's charge. All he had to say is that the Chris

tie novel is not about the meaning of death. It cannot be 

used to make statements about the meaning of death. That 

does not prevent it from one day having such a meaning, but 

surely it does not presently mean that. 

This move would not interfere with Dworkin's larger 

project. His objective, as indicated, is to cast interpreta

tion as a creative yet constrained process. The meaning of 

the text is one possible constraint on interpretation. It 

is what the interpretation must "fit", to use Dworkin's term. 

39Dworkin, "Law as Interpretation", p. 184. 



327 

Since a given text can be used to make more than one state

ment or set of statements, there is room for creativity. I 

have argued that this requires a theory of value. Dworkin 

makes a similar proposal, but he does not embed his theory 

of value in a larger theory of expression meaning. As the 

debate with Fish shows, however, embeddedness has an advan

tage. It provides a core with which to rule out certain 

putative interpretations. 

7. Interpreting the Constitution. 

The main defect of Dworkin's normative theory of consti

tutional interpretation, as I see it, is that he omits ex

pression meaning from his list of interpretanda. As we saw, 

Dworkin conceives of the constitution broadly, so that it 

includes not only the text but its history, prior judicial 

interpretations, traditions of our political culture, and 

principles of political morality. Perhaps Dworkin means to 

include expression meaning in the concept of a text, in which 

case my criticism evaporates. But if so, he fails to indi

cate just what it is that constitutes a text's meaning. The 

concept of meaning is far from transparent. In Chapters 5 

and 6 of this essay, I tried to explicate the concept and 

show how it can figure in a normative theory of constitution

al interpretation. 

Even if Dworkin were to include expression meaning as 
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part of the Constitution, however, our theories would differ. 

For in Dworkin's view, the interpretive task consists in 

making sense of not just what the Constitution means, but of 

its history, prior interpretations, and so on. In my view, 

these considerations come later, if at all. Once the judge 

has ascertained the meaning of the relevant constitutional 

provision(s), he or she must invoke a theory of value to 

select from wi thin the set of possible senses. Dworkin would 

permit the judge to invoke a theory of value straightway, as 

part of the process of "fitting" the interpretation to the 

data. In short, my theory of value is embedded in a theory 

of meaning, while Dworkin's is either independent of meaning 

or on a logical par with meaning. I have given reasons in 

this essay for preferring the former to·the latter. 4o 

40For an illuminating critique of Dworkin's new book, 
see David Lyons, "Reconstructing Legal Theory", Philosophy 
~ Public Affairs 16 (Fall 1987):379-93. 
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As an enterprise, constitutional interpretation is 

fraught with difficulty. The main objective of this essay 

has been to come to grips, both theoretically and practical

ly, with that difficulty. The theoretical objective has been 

to understand, in as precise and illuminating a way as 

possible, what it is that one does when one engages in 

constitutional interpretation, or interpretation of any sort; 

for surely there are people, today, whose task it is to in

terpret the Constitution. Interpretation is an important 

part of adjudication. The practical objective has been to 

guide judges and other interpreters--to show them the possi

bilities, limitations, and difficulties of what they already 

do, perhaps intuitively. 

I suggested that there are three sources of difficulty. 

First, the concept of interpretation is unclear. I addressed 

this subject in Chapter 3, where, among other things, I dis

tinguished interpretation from invention and discovery, each 

of which is significantly like and unlike interpretation. 

Second, it might be thought, and has been argued, that legal 

interpretation is a special kind of interpretation, such that 

it raises special interpretive problems. In Chapter 4 I 

argued against this claim, stating and rejecting five alleged 
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reasons for the specially problematic nature of legal inter

pretation. Third, it might be argued that because of the 

special nature of the Constitution, constitutional interpre

tation generates a peculiar set of problems. I argued 

against this claim as well, also in Chapter 4. 

It does not follow from any of these considerations, of 

course, that (1) constitutional interpretation is easy or (2) 

conceptual clarification alone will eliminate the controversy 

that now exists among legal theorists. What it shows is that 

debate should go on at a particular level--either at the 

conceptual level, where the issues are the nature of inter

pretation and the Constitution, or at the theoretical level, 

where the issue is which values should be invoked to resolve 

constitutional disputes. That is the point of the typology 

developed in Chapter 2. It is clear, for example, that Meese 

and Dworkin, whose views I discussed at length in Chapters 

1 and 8, respectively, hold different theories of constitu

tional interpretation. But just how do they differ? How 

should we characterize their disagreement? 

Logically speaking, Meese and Dworkin could disagree 

about any of the following: (1) whether the Constitution is 

the sole source of adjudicative norms; (2) whether, if the 

Constitution is the sole source of adjudicative norms, the 

norms derive from the literal meaning of the text; or (3) 

whether, if the adjudicative norms do not derive from the 
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literal meaning of the Constitution, the Constitution con

sists of a text only. I argued that Meese and Dworkin answer 

the first question "Yes" and the second question "No". They 

differ, however, in their answer to the third question. 

Meese answers "Yes", while Dworkin answers "No". So the 

typology shows precisely where these theorists agree and 

disagree, and hence sharpens the debate. 

In Chapters 5 and 6, respectively, I sketched a theory 

of expression meaning and a normative theory of constitution

al interpretation. I argued, first, that the constitution 

is best conceived as a set of directives, and that a direc

tive expression can have meaning in the same way that an as

sertive expression can. This meaning, as shown in Chapter 

5, is a function of the statements that it can be used to 

make, or, more precisely, the set of things that it can be 

used to do. Since a given expression can be used to say or 

do more than one thing, the act of selecting a member from 

that set is a creative act. As such, it requires justifica

tion. But at the same time, the act is constrained, since 

a given expression cannot be used to make just any statement 

or do just any thing. 

Thus, giving sense to an expression, or making sense of 

an expression, is an interpretive act. To the extent that 

judges engage in this sort of activity when they resolve 

constitutional disputes, as I argued they should, they are 
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interpreting. I went on to show that the mental states of 

those who produced the Constitution can serve as constraints 

on adjudication, but that they are best viewed as evidence 

of the contemporary meaning of an expression. In other 

words, the judge may, but need not, consider the intentions 

and other mental states of the framers. 

My theory of interpretation has a number of salutory 

implications, which must count in its favor. For one thing, 

it accounts for the undoubted fact of constitutional change. 

Since the Constitution, as conceived herein, is a text, and 

since texts can and do have meaning, and since meaning can 

change, there is a sense in which the constitution itself can 

change. It follows that we can account for the fact of con

stitutional change without appealing to altered values (ei

ther society's or the judge's), changes in the membership of 

the Supreme Court, or changes in our understanding of what 

the framers meant, believed, or desired. This is a goodmak

ing characteristic of the theory. 

Second, my theory provides a new and interesting concep

tion of stare decisis. If, as argued .in Chapter 6, the prop

er interpretive task is to ascertain contemporary meaning 

and then select from within the set of possible uses of a 

constitutional expression, it is logically and practically 

possible for prior Supreme Court decisions to be erroneous. 

There can be bad interpretations of the constitution. To the 
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extent that this is so, a judge should ignore or discount a 

prior decision. More specifically, a prior decision deserves 

respect only if the interpretation on which it is based is 

acceptable on its merits. 

Third, my theory accommodates and makes sense of the 

notion of constitutional fidelity, which many people, includ

ing Meese and Dworkin, believe to be important. In my view, 

the judge ought to be faithful to the contemporary meaning 

of the expressions that the framers used. Fidelity to either 

(1) what the framers said or (2) what the framers meant to 

say is misplaced. In principle, of course, what was said and 

what was meant can converge. Moreover, it may be that the 

meaning of the constitution has not changed during the past 

two hundred years or so and that the framers spoke literally 

when they uttered it. Should this be the case, ascertaining 

the linguistic intentions of the framers can serve as a con

venient false target for the contemporary meaning of the 

constitution. But that is a happy accident, not, as theo

rists such as Meese appear to belie.ve, an outcome of logical 

analysis. 
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