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PREFACE

For the past few years I have been immersed in philosophy.

In that time, I have come to believe that a surpris-

ingly large number of theoretical problems in law stem from
a failure to understand legal language--what it is, how it
works, what purposes it serves, how (if at all) it differs
from ordinary language, and how it is learned by prospective
practitioners.

This much is clear:

If law is to be effec-

tive, it must be communicated, and to be
be expressed in language.
problems.

communicat~d

it must

Beyond that, there are serious

This work is part of a larger and ongoing effort

on my part to come to grips with some of these linguistic
(and ultimately logical) problems.

It takes as its subject

what lawyers call "constitutional interpretation".
So far as I know, from personal experience and otherwise, few contemporary law schools offer courses in constitutional interpretation.

Instead, they offer generic courses

(usually required rather than elective) entitled "Constitutional Law", which in practice amount to a consideration of
several famous Supreme Court cases and some of the more troublesome constitutional provisions

(the Due Process, Equal

Protection, Commerce, and Supremacy Clauses, for example).
Law-school officials and professors simply assume that interpretive questions will be asked and answered during the
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course of these investigations.
rests on another:

This assumption, I think,

that interpretation, as an enterprise and

as an activity, is transparently easy to understand and practice.

Apparently, one is supposed to learn by doing.
Both assumptions, I believe, are false.

The concept of

interpretation is complex and difficult, as recent debates
among literary critics, scientists, artists, theologians, and
historians demonstrate.

Nor should we assume without argu-

ment or evidence that legal interpretation--interpretation
as it occurs in legal contexts--is the same in all respects
as other kinds of interpretation.

It may be that because of

the nature of law, legal data, or the processes by which
legal problems come to the attention of interpreters, legal
interpretation is specially problematic.

If it is, then it

demands--and deserves--special attention.
Moreover, it would be a mistake to assume that constitutional interpretation is the same as other kinds of legal
interpretation

(for example,

wills, or contracts).

interpretation of statutes,

To determine whether this is so, we

must inquire, among other things, into the nature and status
of the Constitution.

What is it?

Must it be written?

Does

it have meaning independently of that which its interpreters
give it?

If so, how (if at all) is this meaning distinct

from the intentions or other mental states of those who produced it?

What is the role of "original intentions"?

To
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answer these questions, one needs

to~explore

the concept of

meaning--in particular, the relation between different conceptions or kinds of meaning.
It has long been a platitude among lawyers that judges
should interpret the law, not make it.

To hold otherwise,

it is said, is to reject the separation-of-powers doctrine
that informs and undergirds our democratic government.

Re-

cently, perhaps reflecting the growing importance and awareness of law in our society, the platitude has become the
rallying cry of politicians and citizens as well.

But nearly

everyone accepts the proposition, so why is there such controversy concerning constitutional adjudication?

Why, if we

agree about what it is that judges should and should not be
doing, are we distributed into so many warring camps?
The answer, I suggest, is that there is no underlying
agreement concerning the nature of interpretation.

When it

comes to adjudication, we agree that interpretation counts,
but disagree about what counts as interpretation.

It is a

misunderstood concept.

This essay is an attempt to remedy

that misunderstanding.

While the essay may appear to be

exceedingly abstract, it is intended to be useful and practical anyway.

Only by asking and answering the difficult con-

ceptual questions can we hope to understand what it is that
we, as lawyers, have been doing all along when we engage in-or convey to others--the principles and techniques of constitutional interpretation.
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ABSTRACT

"Judges should interpret the law, not make it ...

Nearly

everyone assents to this proposition (or something like it),
so why is there controversy?

In this essay I examine three

grounds or sources of disagreement.

First, the concept of

interpretation is unclear.

there is uncertainty

Second,

about whether legal interpretation raises special interpretive problems.

Third, there is an implicit assumption among

legal theorists that cOustitutional interpretation is a specially problematic kind of legal interpretation.
to clarify these and other misconceptions.

My goal is

In Chapter 2 I

connect normative theories of adjudication to the concept of
interpretation.

In Chapters 3 and 4 I develop a conception

of interpretation that explains how constitutional interpretation is possible and why it is necessary, thus refuting
proponents of the invention and discovery models of adjudication.
meaning

In Chapters 5 and 6 I develop theories of expression
and

constitutional

interpretation,

respectively.

Chapters 7 and 8 are critical analyses of the interpretive
theories of H.L.A. Hart, Lon L. Fuller, and Ronald Dworkin.
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CHAPTER ONE
INTRODUCTION

During his tenure as United states Attorney General,
Edwin Meese made a number of speeches in which he criticized,
among other things,

particular Supreme Court decisions.

Several of his speeches were subsequently published in law
journals,

making them accessible to legal and political

scholars as well as to philosophers of law.

In these arti-

cles, Meese went beyond criticism; he put forward and defended a cluster of views concerning (1) the nature and purpose
of the United states Constitution, (2) the proper role of the
jUdiciary in general and the Supreme Court in particular, and
(3) the interpretive standard that the Court should apply in
resolving constitutional disputes.
Rarely has a sitting attorney general been this outspoken

concerning

contemporaneous

Supreme

Court

decisions.

Rarely, too, has there been such widespread and vocal opposition to what an attorney general has had to say, especially
among lay commentators.

If public discussion of the Consti-

tution is valuable in a democracy such as ours, as I believe
it is, then Meese must be credited with this much:
lated public debate.

He stimu-

He prompted ordinary citizens to re-

flect seriously on the basic structure of their government
and the values that inform social and political life.

14
It is instructive to articulate and examine Meese's
views.

To do this, one must begin with his conception of the

constitution.

The Constitution, to Meese, is a text--a writ-

ten document.

It was written by human beings at a particular

time and place, in a natural language (English), with a certain objective or set of objectives.

"The purpose of the

Constitution", he writes, "was the creation of limited but
energetic government with structures to keep the power in
check.'"

Unlike a statute, the Constitution (according to

Meese) is not designed to solve particular problems, though
of course it was motivated in part by the problems of its
age.

Rather, it was designed to set forth a number of basic

principles, such as the separation of powers, federalism, and
freedom of religion, which were to guide future generations
of citizens in solving particular problems.
Meese insists that the Constitution qua text not be
identified with constitutional law.

The latter, he claims,

is a body of decisions, together with opinions in their support, handed down by judges over time.

While these decisions

'Edwin Meese III, "The Supreme Court of the United
states: Bulwark of a Limited constitution", South Texas Law
Review 27 (Fall 1986):457 (speech of 9 July 1985) [hereafter
Meese, "Bulwark"]. See also Edwin Meese III, "Our Constitution's Design:
The Implications for its Interpretation",
Marquette Law Review 70 (Spring 1987):384-85 (speech of 30
January 1987) [hereafter Meese, "Design"].
The second of
these essays was reprinted (with minor changes) as "Toward
a Jurisprudence of Original Intent", Harvard Journal of Law
~ Public Policy 11 (Winter 1988):5-12.
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and opinions may purport to be coherent and defensible interpretations of the Constitution, Meese wants to leave it open
whether this is so.

Judges, as fallible human beings, can

make mistakes, reasonable and well-intentioned though they
may be as they go about their work.
Given his conception of the Constitution, Meese advocates the following.

In interpreting the Constitution, a

judge should be faithful to both the text and the intentions
of those who drafted it.

As he puts it, "The standard of

interpretation applied by the judiciary must focus on the
text and the drafter's original intent". 2

According to

Meese, the text-plus-intention standard has not always been
applied, and when it has been applied it has not always been
met.

It was not met by the Supreme Court, for example, in

the case of Garcia

~

San Antonio Metropolitan Transit Auth-

ority,3 a case involving the principle of federalism.

Meese

criticized the Court's reasoning in that case on two grounds:
It "displayed • • • an inaccurate reading of the text of the
constitution and a disregard for the Framers' intention that
state and local governments be a buffer against the central-

2Meese, "Bulwark", p. 456.
See also Edwin Meese III,
"Construing the Constitution", u.c. Davis r.awReview 19 (Fall
1985) : 26 (speech of 15 November 1985) [hereafter Meese, "Construing"].
3 469

U.S. 528-89 (1985).

16
izing tendencies of the national leviathan".4 Meese has been
every bit as critical of Supreme Court decisions in other
areas, such as the First Amendment.
The connection between Meese's conception of the Consti,

tution as creator of limited government and his sUbstantive
theory of interpretation can now be seen.

To Meese, the only

way a written constitution can limit governmental discretion
and power (its intended role) is by being "interpreted on the
bas.is of an enduring standard". 5 What enduring standards are
there?

Only one:

constitution.

the intentions of those who drafted the

Indeed, the main critical theme of Meese's

published work is that judges and scholars are making naked
policy choices rather than, as they should be, "articu1ati eng] • • . constitutional principle". 6 To judges and scho1ars who make such choices, "the constitution is .

a text

whose meaning must be created by judges supposedly sensitive
to changing social conditions and intoxicated by only the
most recent moral or political philosophies".7

4Meese, "Bulwark", p. 458. See also Edwin Meese III,
"Remarks at the Detroit College of Law Commencement Ceremonies", Detroit College of Law Review (1986):1167-68 (speech
of 26 January 1987).
SMeese, "Design", p. 387.
~eese, "Bulwark", p. 464.

7Meese, "Design", p. 381.
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The picture, then, is this.

There must be

on governmental officials, including judges.
point of having a written constitution.

co~straints

That is the

But the only rele-

vant (indeed, possible) constraints in constitutional adjudication are (1) the text and (2) the intentions of those who
drafted, uttered, or produced it.

Hence, judges mustS re-

solve disputes by appealing to the text and the framers'
intentions.

It is no accident that Meese calls any other

view "inventionism". 9 As he sees it, if a judge is not fully
constrained, he or she is free to invent legal standards and
resolve disputes on the basis of personal preference.
Meese's theory of interpretation has not gone unchallenged.

In fact, it has been criticized by at least two sit-

ting Supreme Court Justices, William Brennan and John Paul
stevens.

Brennan rejects one of Meese's presuppositions--

namely, that "from our vantage we can gauge accurately the
intent of the Framers on application of principle to specific, contemporary questions". 10

He also raises the question

8This is a moral "must".
Meese is claiming that, to be
legitimate, judicial review must be of a certain sort or meet
a certain standard.

9Meese, "Design", p. 382.
10Will iam J. Brennan, Jr, "The Constitution of the united States: Contemporary Ratification", South Texas Law Review 27 {Fall 1986):435 (speech of 12 October 1985) [hereafter Brennan, "Ratification"].
This essay was reprinted
(without a title) in ~~ Davis Law Review 19 {Fall 1985):214, and as "My Encounters with the Constitution", The Judges'
Journal 26 (Summer 1987):6-11,58-60. Stevens's essay, also
untitled, appears in U.C. Davis Law Review 19 (Fall 1985) :15-
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of whose intentions are relevant:
gressional disputants,

"the drafters, the con-

or the ratifiers in the states". 11

The first of these problems, we can note, is factual, though
it requires clarification of the concept of intention; the
second is theoretical.

At this early juncture, we should not

foreclose the possibility that either of them can be solved.
Brennan goes on to attack the motivation for Meese's
theory.

It purports, he says, to be an apolitical approach

to constitutional interpretation, but "in truth it is little
more than arrogance cloaked as humility". 12

Brennan's ap-

proach to interpretation, adumbrated in Supreme Court opinions and law journals, is admittedly political.

The adjudi-

cative task, as he sees it, is to "translate 'the majestic
generalities of the Bill of Rights • . . into concrete restraints on officials dealing with the problems of the twentieth century'''. 13
Despite these and other criticisms,
views concerning interpretation are

some of Meese's

initially plausible.

Who, after all, does not want judges to be faithful to the
Constitution? Who wants the Supreme Court to make law rather

21 (speech of 23 October 1985).

11Brennan, "Ratification", p. 435.
12 Ib id.
13Ibid., p. 437 (quoting West Virginia State Board of
Education v. Barnette, 319 U.S. 624, 639 (1943».
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than irlterpret it?

Who could deny the relevance--indeed, the

importance---of original intention to the task of consti tutional interpretation?

Beneath the surface, however,

many serious difficulties.

lie

Some of them have been brought

to light by sitting judicial officers, such as Brennan and
Stevens.

Others have been collected and addressed by legal

and political scholars.

The debate rages at many levels:

the practical, the theoretical, and even, in recent years,
the philosophical.
cuI ties.

What follows is a brief catalog of diffi-

The remainder of the essay is a more detailed exam-

ination of, and attempt to solve, these problems.
The first problem for Meese is that he is not altogether
clear concerning the nature of the constitution.

Although

he repeatedly characterizes it as a text (for example, when
contrasting it with constitutional law),

at one point he

criticizes the Supreme Court for failing to show "deference
to what the Constitution,
mand".14

Grammatically,

its text and intention, may de-

of course,

this implies that the

Constitution is both a text and an intention, or both a text
and a set of intentions.

But what is it?

a text plus something else?
linguistic artifact?

Just a text, or

And what is a text?

A logical entity?

Is it a

We cannot clarify

the nature of constitutional interpretation until we answer
these more fundamental questions--that is, until we clarify

14Meese, "Bulwark", p. 464.
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the nature of the constitution.

Interpretati~n,

as I show

in Chapter 3, is always and necessarily of something; so the
first step in understanding constitutional interpretation
must be to give an account of the relation between a text and
the mental states (including, but not limited to, the intentions) of its producer(s).
Second, in what sense does (can) the Constitution "demand" something, such as a particular result?

Is this a

figure of speech, or does the Attorney General really believe
that one can defer to what the Constitution (however understood) demands?

Perhaps Meese holds a theory of expression

meaning in which, for any expression, including those contained in the Constitution, there is a unique sense or meaning.

The Constitution could then be said to "demand" that

its unique meaning be ascertained and applied to the case at
hand.

But Meese gives no such theory; and it is doubtful

that one could be defended. 15

On the other hand, perhaps

Meese is referring to the demands of the framers,

..

pressed by their intentions.

as ex-

If so, then he owes us a reason

for deferring to those demands or intentions.

He fails to

do this as well.
Third, what does Meese mean when he says that "The purpose of the Constitution was the creation of limited but

15 I

develop a theory of expression meaning in Chapter 5.
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energetic government"? 16
in what sense?

Can a text have purposes?

I f so,

If not, whose purposes are being referred to?

Those of the drafters?

The ratifiers?

The people whose

elected representatives cast votes to ratify? The people who
today are bound by the Constitution?

And if the purposes of

more than one person are relevant, what if they differ?

To

Meese, the relevant purposes are those of particular individuals, such as James Madison, Alexander Hamilton, and George
Mason
work).

(all of whom he cites repeatedly in his published
Each of these individuals was involved in one way or

another with the drafting of the Constitution.

But the ap-

peal to purposes, as I have indicated, raises serious theoretical and practical problems--problems that Meese must
solve, but to which he seems oblivious •.
As legal theorists have pointed out on numerous occasions, the purposes of individuals who engage in collective
action may differ, both substantively and in terms of the
abstractness with which they are formulated.
also be deluded about their own purposes.

Individuals may

This is logically

possible, and appears also to be psychologically real--a fact
about human beings.

Even if we assume these problems away,

however, why is it relevant that the Constitution was drafted
by people with particular purposes? That is, in interpreting
the Constitution, why should judges be concerned with what

1'11eese, "Bulwark", p. 457.
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someone else, far removed in time and space, intended to do,
achieve, or accomplish?

We cannot simply assume that these

considerations are relevant; the relevance must be established by argument.
Fourth, can Meese's sUbstantive principle of interpretation--that judges should be guided by both text and intention--be reconciled with other things that he says?
an example:

Here is

"The approach [the Reagan] administration advo-

cates is rooted in the text of the constitution as illuminated by those who drafted, proposed, and ratified it. ,,17

.

The

phrase "as illuminated by" implies that the text is primary
and the intentions of its drafters secondary.

The text is

there; the intentions shed light on it, so to speak.
what way is the text primary?

But in

Does this mean that the text

governs so long as it is consistent with the intentions of
its drafters?

So long as it is not inconsistent with their

expressed intentions?

In spite of any expressed intentions

they may have had?
These questions are ways of asking a more fundamental
question:

What if, in a given case, the text and intentions

diverge?

What if, to make the problem concrete, an analysis

of the text dictates decision 0, but an analysis. of the intent ions of its drafters dictates an incompatible decision,
E?

Which standard prevails?

By distinguishing the text and

17Meese, "Construing", p. 25.
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its underlying intentions, as Meese does, he makes theory
both necessary and possible.

It is necessary because the

relation between the two entities is not obvious; it is possible because there are now two things to be related.

But

again, Meese does not supply the requisite theory.
Thus far I have spoken cryptically (though no more cryptically than Meese) of the text as a" "standard" of interpretation.

The fifth problem consists in showing how this is

possible.

In what way can a text be a guide to action?

In

what way can a judge use a text to resolve a constitutional
dispute?

The most natural explanation is that texts have

meaning (or are one sort of thing that can have meaning), and
that meaning can provide a standard of interpretation.

Judg-

es, we might say, should resolve constitutional disputes by
ascertaining the meaning of appropriate constitutional provisions.

Indeed, this appears to be Meese's view, for he re-

peatedly emphasizes the importance of determining the meaning of the Constitution.

"Those who framed the Constitu-

tion", he writes, "chose their words carefully; they debated
at great length the most minute points.
chose meant something.

The language they

It is incumbent upon the Court to

determine what that meaning was. ,,18

1~eese, "Bulwark", p. 465.

ing", p. 24.

See also Meese, "Constru-
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In this short passage there is already considerable
confusion, for the word "meaning" can be used to refer not
only to linguistic meaning (sometimes known as "expression"
or "sentence" meaning) but to utterer's meaning (sometimes
known as "speaker's" meaning or speaker's intention).

These

issues take us far into the philosophy of language.

For

example, what, if anything, is the difference between what
is meant and what is said?
change?

Can the meaning of an expression

As I demonstrate in Chapter 5, there are two dis-

tinctions at work here, and they are regularly confused.

On

the one hand, there is the difference between what one means
by an expression and what the expression means.
hand,

On the other

there is the difference between what an expression

meant and what it now (or at some later time) means.

Theo-

rists and practitioners (such as Meese) assume without argument or analysis that the meaning of a text is (or can be)
fixed by the intentions of those who drafted it. 19

This, I

argue in Chapter 5, is a mistake, however natural it may be
to make and however common it may be among lawyers.
As for the first distinction, Meese regularly conflates
the concepts of expression meaning and utterer's meaning.

19See ,

e.g., Henry P. Monaghan, "Our Perfect Constitution", New York University Law Review 56 (May-June 1981) : 377 ,
n. 143 ("I fully recognize that the words used in the text
may have had a different meaning for the Framers than we
would on a first reading attach to them . .
Moreover,
the original meaning of words may get wholly lost.").
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For example, in a 1985 speech he says that "the meaning of
the constitution can be known ll • 20

The next paragraph of the

article begins with a question:

"What does this written

constitution mean?,,21

These passages suggest to the reader

that Meese is concerned with, and talking about, expression
meaning--the meaning that constitutional provisions have in
the language.
But on the next page, Meese asserts that "Those who
framed these principles meant something by them.
meanings can be found, understood, and applied. ,,22

Arid the
Now Meese

appears to be talking about the intentions of the framers-and not just any intentions.

He is talking specifically

about what the framers intended to say--that is, about their
linguistic intentions.

HoW,

exactly, does Meese view the

relation between expression meaning and utterer's meaning,
between what one says and what one means?

And what are the

consequences for his theory of interpretation?

Are expres-

sion meaning and utterer's meaning one and the same, as some
contemporary literary critics maintain?23

If not, Meese owes

20Meese, "Construing", p. 24.
21 Ib id.
22 Ib id., p. 25.
23See, e.g., Steven Knapp and Walter Benn Ml.chaels,
.
"Against Theory", critical Inquiry 8 (Summer 1982):723-42.
See also idem, "Against Theory 2:
Hermeneutics and Deconstruction", Critical Inquiry 14 (Autumn 1987):49-68.
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us a theory about how they are related.
A related problem has to do with changes in meaning.
Meese denies that the meaning of the constitution can change.
"Certainly", he writes, "history and tradition point to an
understanding of the Constitution as a document of fixed
meaning, supplied by those who framed and ratified it. ,,24
This is a curious statement, not only because it flies in the
face of what many linguists take to be an obvious feature of
language--that its meaning can and does change over time-but because it isn't clear how the drafters and ratifiers of
the Constitution could have fixed its meaning, had they wanted to.

Is Meese suggesting that the Court should interpret

the constitution in light of the mental states of its drafters, even when those mental states are inconsistent with the
meaning of the expressions they used?

Again,

confusions

about meaning infect Meese's argument.
One of the issues that needs and receives investigation
in this essay is whether (and if so, to what extent) the
meaning of an expression can change.

If, in general, meaning

can change, then we need to ask whether the expressions contained in the Constitution are any different--that is, whether they are exceptions to the rule.

It turns out that Meese

and others have a flawed conception of constitutional change,
precisely because they misunderstand

~Meese, "Design", p. 383.

the-~re-~(cmcr-a-c:cord-
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ingly rule out the possibility) of change in meaning.
still another problem raised by Meese's theory of interpretation concerns the role of the judge.

If the interpre-

tive task of a judge consists in discovering the intentions
of particular individuals at particular places and times,
then to that extent judges must be historians.

Their charge

is to discover--or, if necessary, to reconstruct--the mental
states of individuals whose concerns and conceptual schemes
may have been very different from our own.
On the other hand, if the interpretive task consists in
discovering the meaning of expressions in a language, then
to that extent judges must be linguists.

They must be sensi-

tive to the ways in which words and phrases are used and to
(sometimes subtle) changes in meaning over time.

In short,

they must be active and engaged members of the linguistic
community, not just wise members of the social, moral, or
legal communities.

Meese, as we have seen, leaves little or

no room for judges to be value theorists, which is precisely
the enterprise urged on judges by those whom he disparages
as "inventionists".
This, by the way, serves as a nice illustration of the
connection between interpretation and adjudication.

If ad-

judication is exhausted by interpretation, as some commentators have argued,25 and if interpretation is part history and

25I develop this idea more fully in Chapter 2.
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part linguistics, then the task of a judge (one who adjudicates) is both historical and linguistic.

One wonders:

Are

judges typically trained in the techniques of either of these
disciplines?

Can they be?

Should they be?

It seems clear that in the contemporary united States,
judges are not viewed as having expertise in either history
or linguistics.

Rather, they are viewed as experts in legal

analysis, analogical reasoning, case management, and perhaps
political theory and value judgment.

The answer depends in

part on one's view of the nature of law.

The point is that

our conceptions of adjudication and interpretation have realworld consequences.

If adjudication consists in doing X,

then, if we are to be rational about adjudication, judges
should be trained in the techniques of X.

This, in turn,

presupposes that they can be so trained, and that, for various practical reasons, may not be the case.
I have discussed the views of Meese and Brennan not
because they are exemplars of good interpretive theories, or
even because their proponents are consistent in what they
say, but because they raise issues that arise naturally and
inevitably in the course of constitutional interpretation.
Meese and Brennan are, or have been, immersed in the business
of government and adjudication, respectively.

Both are law-

yers in addition to being public officials.

Despite this,

it would be a mistake to focus too sharply on either individ-
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uals or on anyone else with a stake in the political or legal
process.

As Jonathan Van Patten has ably shown, 26 both Meese

and Brennan profess to have principled approaches to constitutional interpretation.

Upon closer analysis, however, it

turns out that neither of them is particularly principled.
Both are, instead, outcome-oriented.
Meese, for example, appeals variously to democracy and
to limited government.

He appeals to democracy--understood

as rule by the majority--when he favors a particular legislative result, but to the concept of limited government when
he does not.

Brennan appeals variously to the text, to the

intentions of the framers, and to overarching principles of
human dignity--whatever suits his needs and rhetorical purposes at the time.

Perhaps this is inevitable, given human

frailty and will; perhaps it is not.

In any event, the goal

of this essay is to understand theories and principles of
interpretation, not the people who happen to have stated and
defended them.

Put differently, this essay is an inquiry

into concepts, not conceivers; theories, not theorists; arguments, not arguers.
As the foregoing catalog of problems shows, constitutional interpretation is fraught with difficulty.

But even

26Jonathan K. Van Patten, "The Partisan Battle Over the
constitution: Meese's Jurisprudence of Original Intention
and Brennan's Theory of contemporary Ratification", Marquette
Law Review 70 (Spring 1987):389-422.
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at this juncture we need to be specific.
ficulty are t:here?

What kinds of dif-

Do the difficulties fall into a pattern?

Many of the problems, as I demonstrate in this essay, are
problems with interpretation per see

That is, they inhere

in the interpretive enterprise whether it occurs in religion,
history, science, literary criticism, or law.

Other problems

in the field of constitutional interpretation are special;
they have to do with either the fact that it is legal interpretation or the fact that it is constitutional interpretation.
Hence,

constitutional interpretation is,

problematic in three ways.

or can be,

It can be problematic because it

is interpretation, because it is legal interpretation, or
because it is constitutional interpretation.

The primary

goal of this essay is to examine and dissolve the difficulties at each level.

If I am successful in this task, we will

have a better (though perhaps not a thorough) understanding
of constitutional interpretation.
The essay breaks down as follows.

In Chapter 2, as a

preliminary to the more detailed and critical work, I explore
the relation between adjudication and interpretation.

First

I describe what I take to be the nature of adjudication in
general; then I ask how, if at all, constitutional adjudication differs from other kinds of adjudication.

Following

this, I try to make sense of the bewildering variety of nor-
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mative theories that one finds in the legal, political, and
philosophical literature.

I do this by providing a typology,

after which I consider and reject two alternative typologies,
those of Ronald Dworkin and Thomas Grey.
Finally, I note the ways in which a normative theory of
adjudication generates ontological and other theoretical
commitments.

One should always ask of a theory:

it commit me to in the way of entities?
guage does it presuppose?

What does

What theory of lan-

What capacities and activities

does it require of human interpreters?

If we view theoreti-

cal commitments as costs of a theory in the way that an economist views increased unemployment (say) as a cost of a particular fiscal policy, we have at least one rational basis
for choosing among them.

We need not and should not assume

that all theories are equally costly in this sense.
Chapter 3 is an investigation of the logic of interpretation.

The first and most important task is to identify the

concept, which I do by relating it to two others to which it
is closely related and with which it is often confused:
discovery and invention.

I show that interpretation is both

like and unlike these other concepts, and in the process show
(1) how interpretation is possible and (2) why, for enterprises such as constitutional adjudication, it is necessary.
It is possible, I argue, because it is constrained; it is
necessary because the relevant data are compatible with a
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number of outcomes.
This discussion is

follow~d

by an examination of inter-

pretive constraints, which, as indicated, I take to be essential to the concept of interpretation.
possible objects of interpretation.

I then examine the

As an activity, inter-

pretation always involves both an interpreter and an object
of interpretation.

It is a two-place relation.

In fact, one

source of disagreement in constitutional interpretation is
that the disputants do not accept or settle upon the same objects of interpretation.

When this happens, it is as if two

ships have passed in the night, for the parties are not interpreting the same thing, though they may believe that they
are.
Chapter 4 bridges the gap between interpretation in
general and constitutional interpretation in particular.

In

this chapter, I ask whether legal interpretation, of which
constitutional interpretation is one kind, is special.

After

considering a number of respects in which it might be thought
to be special, I conclude that· it is not.

The data of legal

interpretation may differ from those of other enterprises,
such as scientific interpretation, but the process--the intellectual activity itself--is the same.

I go on to investi-

gate the nature of the Constitution and the interpreti ve
status of judicial opinions,

concluding that,

while even

authoritative jUdicial opinions are not, strictly speaking,
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part of the Constitution, they are nonetheless relevant to
the process of constitutional adjudication.

The chapter ends

with an extended discussion of a recent Supreme Court case,27
which serves as an illustration of points made earlier in the
essay.
Chapters 5 and 6 are the main sUbstantive chapters of
the work.

In Chapter 5, I state and defend a theory of ex-

pression meaning.
badly

need~d

This theory, which for obvious reasons is

in the field, is meant to elucidate normative

theories of constitutional interpretation, for which purpose
I draw on contemporary philosophy of language and philosophical logic.

Among other things, the theory shows why--and in

what respects--the mental states of the Constitution's framers are relevant to the task of constitutional interpretation.

This alone is a significant theoretical advance, for,

as the discussion of Meese's theory shows, mental states are
misunderstood and misapplied by both theorists and practitioners of law.
In Chapter 6, I sketch a normative theory of constitutional interpretation which builds upon and employs the distinctions made in Chapter 5.

This theory has a number of

virtues, not least of which is that it is descriptively adequate, accounts for the phenomena of constitutional change

27New York State Club Association, Inc. v. City of New
York, 56 U.S.L.W. 4653-59 (1988). '
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and stare decisis, and provides a new and illuminating conception of constitutional fidelity.

The main objective of

this chapter is to show that my theory is not excessively
costly--that it systematizes and makes sense of our pretheoretical beliefs about constitutional practice.

Prior to

developing the theory, I give reasons for rejecting certain
classes of normative theory, for which purpose I draw upon
the typology developed in Chapter 2.
Chapters 7 and 8 are expository and critical in nature.
In Chapter 7 I return to an old but important debate between
H.L.A. Hart and Lon L. Fuller.

Though their main concern in

these 1958 essays was the nature of la\'l, both Hart and Fuller
presupposed particular theories of legal interpretation that
are relevant to the contemporary debate over constitutional
interpretation.

It is instructive to examine this debate in

light of the theoretical apparatus developed earlier in the
essay.

In Chapter 8, I take up a more recent--and controver-

sial--theory of

interpretation,

that

of Ronald

Dworkin.

Though Dworkin's interpretive concerns transcend the Constitution, he is very much concerned with constitutional interpretation as it occurs in democratic societies such as ours.
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CHAPTER TWO
ADJUDICATION AND INTERPRETATION

Disputes about constitutional interpretation do not take
place in a vacuum.

They are always contained in a larger

inquiry or controversy concerning the actual or proper role
of judges in either a particular legal system (for example,
the AnglO-American legal system) or legal systems generally.
This larger inquiry concerns the nature, aims, methods, and
legitimacy of adjudication--about what it is that judges do
and ought to do, what they should strive for, and how they
should go about their work.

Hence, to understand constitu-

tional interpretation, it is necessary to explore the larger
context in which it occurs.

This task will occupy the pres-

ent chapter.

1. The Nature of Adjudication.

I begin with the obvious.

As I understand it, adjudica-

tion is the act or process of adjudicating, judging, or rendering judgment. 1 The person who judges is the judge; the
product of adjudication is the judgment.

Thus,. adjudication

is that which a judge, qua judge, does.

But this does no

more than shift the focus of the inquiry, for we should then

10xford American Dictionary (New York:
ty Press, 1980), p. 10.

Oxford Universi-
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want to know:

What is a judge?

In the most general sense

of the word, a judge is "a person who is able to give an
authoritative opinion on the merits of something".2 Note the
presence of the word "authoritative" in this definition.

It

is tempting to conclude from this that judging is inherently
political, and hence to conceive of adjudication as essentially a political act or process.

But that would be hasty,

for there are other forms of authority besides political
authority.
One such form is perceptual.

For example, I now judge

that there is a glass of iced tea to the right of me on my
computer stand.

Since, if anyone is an authority concerning

my (Keith's) perceptions, I am, it makes sense to say that
I have rendered a judgment concerning the tea. 3 Another form
of authority is intellectual.

For example, Robert V. Remini

is an authority on the life and presidency of Andrew Jackson. 4 Remini is an authority not because he has special perceptual powers or access to Jackson's thought, much less
because he has been charged by the citizenry with investigat-

2Ib id.,

p. 359.

3 I could also say that I have engaged in adjudication,
but that sounds odd. The word is rarely used in that sense.

4see , e.g., Robert V. Remini, Andrew Jackson (New York:
Harper & Row, 1969) (originally published 1966). See also
idem, The Legacy of Andrew Jackson:
Essays Qn Democracy,
Indian Removal, and Slaver~. (Baton Rouge:
Louisiana State
University Press, 1988).
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ing Jackson I s

presidency.

He

is

an

authori ty

because,

through study, he has come to understand Jackson the person,
Jackson the president, the Jacksonian era, and the institution of the presidency better than all or most others.

His

authority, such as it is, is based on knowledge and expertise.

consequently, Remini's judgments concerning the Jack-

sonian presidency are authoritative.
Let us focus on a certain kind of judge:
legal system.

a judge in a

The task of such a person is to give authori-

tative opinions on legal matters.

This authority is legal

(and ultimately political)5 in nature.

In particular, the

authority of a judge in a legal system consists in resolving
legal disputes between private parties, between a private
party and a
entities.

governmental entity,

or between governmental

Some disputes are civil in nature, some criminal.

As part of the adjudicative process,

a

judge may be

called upon to conduct a trial, rule on the relevance, materiality, or admissibility of evidence, administer oaths, state
the law for jurors, and resolve issues of law.

In criminal

trials, the judge is also charged \·li th pronouncing sentence
when a defendant has been found guilty.

Traditionally, in

Anglo-American legal systems, a jury is empaneled to make

5I assume that legal authority is based on principles of
political morality, though the precise form of those principles is not relevant here.
Consequently, I will not argue
for any such principles in this essay.
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factual determinations, but sometimes judges play this role
as well.

All of these activitie:s fall under the rubric of

"resolving disputes".

This is how, in legal practice, judges

adjudicate.
One familiar controversy in legal theory concerns the
responsibility of judges in various kinds of case.

Easy

cases, as usually understood, are those in which the dispute
at hand can be resolved by applying clearly applicable legal
standards to particular fact situations. 6
mechanical, much like deduction in argument.

The process is
The judge does

not playa creative role in the resolution of such disputes.
Hard cases are those in which no such formal process can be
carried out, because either (1) more than one standard applies to the case, with different results,
applies,

or (3)

(2) no standard

it is not clear whether a given standard

applies because, as presently formulated in language, it is

6The terminology of "hard" and "easy" cases dates to
1958, when Lon Fuller used the terms to describe and criticize H.L.A. Hart's theory of interpretation.
See Lon L.
Fuller, "positivism and Fidelity to Law--A Reply to Professor
Hart", Harvard Law Review 71 (February 1958):666 [hereafter
Fuller, "Positivism"]. The terms were popularized by Ronald
Dworkin, who, in 1975, published an essay entitled "Hard
Cases".
This essay was subsequently published as chapter
four of Taking Rights Seriously (Cambridge: Harvard University Press, 1978) (originally published 1977).
See also
Frederick Schauer, "Easy Cases", Southern California Law
Review 58 (January 1985):399-440.
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vague. 7
Legal theorists continue to debate the responsibility
of judges in easy and hard cases.

With respect to easy ca-

ses, the bone of contention is whether a given decision can
be required by law and at the same time be unjustified, either presumptively or when all things have been considered.
With respect to hard cases, the issue is whether a given
decision can be required by law. 8

For our purposes, it is

enough to note that these controversies concern adjudication.
It is the familiar question of what, if anything, justifies
judges in resolving disputes as they do.

(Some theorists

describe this as the problem of "judicial justification".)9
What is the relation between adjudication and interpretation?

Owen Fiss began an essay a few·years ago with this

simple and yet provocative sentence:

"Adjudication is inter-

7According to Dworkin, a hard case exists "when no settled rule dictates a decision either way". Dworkin, Taking
Right§ Seriously, p. 83. But this occurs whenever one of the
three situations described in the text obtains. David Lyons
defines "hard cases" as "those that cannot be decided in a
more or less 'mechanical' way, by applying relevant rules in
logically rigorous arguments". David Lyons, "Justification
and Judicial Responsibility", California Law Review 72 (March
1984):180.
8 see , e.g., Lyons, "Justification and Judicial Responsibility", p. 188.
9 see , e.g., ibid.
See also Vincent A. Wellman, "Practical Reasoning and Judicia.l Justification: Toward an Adequate
Theory", University of Colorado Law Review 57 (Fall 1985) : 45115; Richard A. Posner, "The Jurisprudence of Skepticism",
Michigan Law Review 86 (April 1988):827-91.
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pretation. ,,10

The first question that comes to mind is

l'lhether to read this sentence as if the word "merely" appears
before "interpretation".

In other words, should we read it

as "Adjudication is merely interpretation"?

If not, then

Fiss's statement is uncontroversial, for it amounts to the
claim that, of all the things a judge does in resolving legal
disputes (there may be many), one of them is to interpret
various objects, such as texts.
But if we read the word "merely" into Fiss's statement,
we need to ask a further question.

Is Fiss claiming that

adjudication and interpretation are identical--that they are
literally one and the same act or process--or that, in fact,
doing one constitutes doing the other?

This will tell us

whether the claimed relation is necessary or contingent.
Then again, perhaps Fiss is claiming something different:
that adjudication is properly viewed as interpretation.
would imply that the relation is not necessary.

This

In order to

respond to Fiss, therefore, we need to determine whether he
is making (1) a conceptual claim, (2) a factual claim, or (3)
a normative claim. 11

100wen M. Fiss, "Objectivity and Interpretation", stanford Law Review 34 (April 1982):739.
11 For a discussion of this trichotomy, see John wilson,
Thinking with concepts (cambridge:
cambridge University
Press, 1963), pp. 1-16.
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Suppose Fiss is making a conceptual claim.

If so, then

the claim is false, and clearly so, for judges do much more
than engage in interpretation as they adjudicate.
a

convi~ted

Sentencing

criminal, for instance, does not typically in-

volve interpretation, though of course it may.12

Moreover,

if Fiss is making a factual claim--that, in practice, adjudication consists solely in interpretation--then again his
claim is false.

The same example shows this.

Accordingly,

to be charitable, we must assume that Fiss is making a normative claim.

W.~

should read him as arguing that adjudication

ought to be unders·tood as interpretation, or that adjudication, properly understood, is interpretation.
This, as we shall see in Chapter 3, is one of at least
three views concerning the proper role of a judge.

Some

theorists model or conceive of adjudication as discovery,
while others conceive of it as invention.

Neither model is

the same as (though, as I argue, each is similar to) interpretation.

We must be careful not to foreclose sUbstantive

inquiry by conceiving too narrowly or too broadly of important concepts such as adjudication.

Fiss runs this risk.

It is, or should be, beyond cavil that adjudication
consists at least in part in interpretation.

Without stating

120ne of the bases for the judge's sentence may be a
written presentence report.
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the details here,13 we can say that whenever a text is involved in a dispute, whether it be a will, an instrument of
trust, a contract, a statute, or the United states constitution, the resolution of the dispute will, or may, require an
interpretation by the judge.

In such cases, we typically say

that the adjudication includes an act of interpretation, or
that resolution of the dispute by the judge requires that he
or she interpret a text.

I will have more to say about the

relation between adjudication and interpretation later in
this chapter.

Let us now turn to a particular kind of adjud-

ication, that which involves issues of constitutional import.

2. Constitutional Adjudication.
Many (perhaps most) of the disputes that end up in court
do not raise questions of constitutional import.

That is,

the litigants in the typical case do not dispute fundamental
questions such as the distribution of power among branches
of government, the distribution of power between states and
the federal government, or the relationship between citizen
and state. 14

In the usual civil case, for example, one party

13See Chapter 3 for a discussion.
14Cf • David A.J. Richards, Toleration and the Constitution (New York: Oxford University Press, 1986), p. 41 ("The
institutions of constitutional government • • • preserve a
sUbstantive moral conception of the relation of the person
to other persons and to the state, one in which the equality
and liberty of persons are guaranteed and maintained") .
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sues another for compensatory damages or injunctive relief.
In the usual criminal case, an individual is tried by the
state for violating a criminal statute--for failing to conform to a publicly announced standard of behavior.

The ap-

plicable rules in such cases .90ncern standards of care, requirements for incurring contractual obligations, and prohibitions on various kinds of conduct.

Of course, some civil

and criminal cases do raise constitutional questions, as when
a criminal defendant argues that he or she has been sentenced
or subj ected to cruel and unusual punishment.
cases are numerically rare.

But these

Not all cases of adjudication

are cases of constitutional adjudication.
What is it that distinguishes the constitutional from
the nonconsti tutional ? What makes a dispute a constitutional
dispute? One way to answer these questions is to distinguish
various senses of the word "constitution".

In its most ab-

stract and generic sense, as suggested above, it refers to
the basic framework of society--to the way in which a society
is constituted or put together.

It is in this sense that we

draw an analogy to the human body.
well-constituted.

Both, we might say, are

Both are complex entities with many parts

(indeed, kinds of part) that function and interact in various
ways to various ends.
But there is another sense of the word in which it refers to a particular text or document.

If I say to my high
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school civics students, for example, "The constitution prohibits cruel and unusual punishment", I am referring not (or
not only) to a particular social framework (that of the united states), but to a particular document--the United states
constitution.
name.

The former is a description, the latter a

Conventionally, this difference is marked (and will

be marked in this essay) by an upper-case "c". 15
It follows that we could mean either of two things by
the phrase "constitutional adjudication".

If we use it in

its generic sense, we are referring to legal disputes that
concern the basic framework of society.

If we use it in its

concrete or specific sense, we are referring to legal disputes that concern a particular document.

Logically,

of

course, there could be a constitutional dispute without a
text.

For example, in England, which has no written consti-

tution as such, there can be and very often are disputes
concerning the basic framework of society--about the rights
of citizens against the state, for example.

There could also

be a textual dispu'te that does not raise constitutional issues, as when a private party is alleged to have breached a
written contract.

But if we assume that the Constitution

(upper-case "c") expresses the constitution (lower-case "c")

15See William F. Harris II, "Bonding Word and Polity:
The Logic of American Constitutionalism", American Political
Science Review 76 (March 1982) : 35 [hereafter Harris, "Bonding
Word and Polity"].
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of society (and nothing more), then adjudication involving
the former is eo ipso adjudication' involving the latter.
It might be thought that this is a mere verbal dispute.
It is not.

One of the issues that divides legal theorists,

as I demonstrate in this chapter and throughout the essay,
is the nature of the constitution.

Some hold that it is a

text only; others, that it is a text plus something else (for
example, a set of moral or political principles).16

If we

conceive of constitutional adjudication broadly, so that it
includes both textual and nontextual
evaporates.

~atters,

the dispute

But if we conceive of constitutional adjudica-

tion narrowly, as being concerned only with a text, then we
beg the question against those who conceive of the constitution as more than a text.

As I said earlier, we should not

beg sUbstantive questions through our analysis of key concepts; so we should conceive of constitutional adjudication
in the broadest possible way.

Later, I will give reasons for

conceiving of the constitution as a text only, and hence for
conceiving of constitutional adjudication as text-based, but
for the time being I want to note the alternatives and their
implications.
Let me return to an earlier point concerning the relation between adjudication and interpretation.

Perhaps when

Fiss says that adjudication is interpretation, he is refer-

16See section 3 of this chapter.
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ring specifically to constitutional adjudication.

He does

go on to say that "Adjudication is the process by which a
judge comes to understand and express the meaning of an authoritative legal text and the values embodied
text".17

in that

Most legal theorists, including perhaps Fiss, as-

sume that the Constitution, whatever else it may be, is an
(though not the only) authoritative legal text.
ports the new interpretation.

This sup-

But the same problems plague

Fiss on this narrow interpretation.

Again, it is not true

that constitutional adjudication is, let alone must be, merely interpretation.

However broadly we conceive of interpre-

tation, it cannot be stretched to include such actions as
remanding a case for further consideration by a trial court.
And yet, this sort of action--remanding to a lower court
for further proceedings--occurs regularly in the course of
constitutional adjudication.

The same is true of rulemaking,

issuing orders, and administering oaths.

Interpretation may

comprise a large and important part of constitutional adjudication, but it is not the whole of it.

As for the third

interpretation of Fiss's claim (that constitutional adjudication, properly construed, is merely interpretation), he owes
us an argument to this effect.

That is, he must give us rea-

son for thinking that when judges resolve constitutional
disputes, they should engage solely in interpretation.

17Fiss , "Objectivity and Interpretation", p. 739.

Un-
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fortunately, he gives no such reason.
Now that we have characterized constitutional adjudication, the natural question to ask is "How should judges resolve constitutional disputes?lI.

This question calls for a

general answer, an answer that, together with the reasons in
its support, constitutes a normative theory.

It does not

call for concrete guidance, the sort of guidance that one
might give to a friend who faces a difficult decision.
the answer is meant to be practical nonetheless.

But

If we can

formulate a defensible answer to this question, judges can
resort to it on a case-by-case basis to resolve the disputes
with which they are confronted.
as it were, for action.

They will have a standard,

It will also serve as a justifica-

tion to anyone who asks why one judgment and not another was
made.
Notice what is not being asked.

I am not asking for

either (1) a description of what judges do,

(2) a theory

about what judges do, or (3) an explanation of why judges do
what they do.

These are important enterprises, to be sure,

but they are best left to those equipped to undertake them:
social scientists such as psychologists, sociologists, historians, and economists.

Our concern at this point is how

the world should be, not how it was, is, or will be.
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3.

A Typology

of Normative constitutional Theories.

The basic question of this section is as stated above:
How should judges resolve constitutional disputes?

All of

the answers to this question have the following form:
constitutional dispute C, judge J ought to do D.

In

Different

theorists complete the scheme differently, as the following
typology shows.
First, a word about labels.

Anyone who reads or surveys

the literature on constitutional interpretation is likely to
experience label-shock.

Terms such as "strict construction-

ist", "judicial activist", "interpretivist", "noninterpretivist", "originalist", and "literalist" abound.

There appear

to be as many labels as there are theorists of the constitution.

And sadly, much of what passes for constitutional

scholarship these days is nothing more than an attempt to
understand the variety of positions that have been taken by
legal theorists.

Who is like whom, and in what respect(s)?

Which positions entail which others?
incompatible with which others?

Which positions are

An intelligent person, re-

sponding to the morass of labels and categories, might well
fall back on the comfortable distinction between liberal and
conservative.

But that distinction, whatever its utility in

other contexts, has almost none when it comes to theories of
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constitutional adjudication. 18
Conservatives such as Meese,

for example,

regularly

claim that they alone are true (that is, faithful) to the
constitution.

Liberals, they say, profess to be interpreting

the document, but in doing so end up far removed from its
"literal meaning" and the intentions and purposes of its
framers~

An avowed liberal, Ronald Dworkin, then comes along

to insist that all theories of constitutional adjudication,
despite the disclaimers of their proponents, are interpretivist. 19
Dworkin argues that conservatives, no less than liberals,

propose that judges interpret the Constitution; but

conservatives speak and act as if they are discovering something (meaning?

intentions?) instead.

Three years after

Dworkin wrote these words, another constitutional scholar,
Thomas Grey, confessed to having "started the use of the
\ interpretivist-noninterpretivist' terminology", 20 as if that
were a mortal sin.

Dutifully, he recanted, proclaiming (with

Dworkin) that "We are all interpretivists". 21

The reader

18See , e.g., Ronald Dworkin, Law's Empire (Cambridge:
Harvard University Press, 1986), pp. 357-59.
19Idem , A Matter of Principle (Cambridge:
versity Press, 1985), p. 35.

Harvard Uni-

20Thomas C. Grey, "The Constitution as Scripture", stanford Law Review 37 (November 1984):1.
21 Ib id.
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hardly

knOWIS

what to make of these charges, countercharges,

and proclamations of guilt and complicity.
Let us try to make sense of at least part of the debate
concerning constitutional adjudication, as well as the curious remarks of Dworkin and Grey.

My strategy is as follows.

First, I superimpose a logical grid or framework on the normative debates that are and have been occurring under the rubric of "constitutional adjudication".

This involves primari-

ly the defining of categories; only later, and incidentally,
will I ask whether any theorists (and if any, which theorists) occupy or instantiate those categories.
use of the framework throughout the essay,

I will make
especially in

Chapter 6, where I give reasons for rejecting two classes of
normative theory and embracing one'other.
Second, I describe and criticize two alternative logical
frameworks, those of Dworkin and Grey.
as we shall

s~e,

Not all typologies,

are equally illuminating or equally useful.

We should opt for the one that serves our needs most.

Third,

I discuss the possibility that entire categories of normative
constitutional theory can be attacked or defended.

If this

is possible, as I believe it is, then there is hope for progress in settling on a true, good, or acceptable normative
theory.

For it will not be necessary to attack every token

of a theory that has been or could be put forward.
attention can be paid to types of theory.

Instead,
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I begin with the distinction, drawn above, between the
constitution and the Constitution of a society.
tution (lower-case "c"), as we

saw~

The consti-

is the basic framework

of society, even if it is not expressed in a written document.

The Constitution (upper-case "c") is the written docu-

ment or text that purports to eXprE!SS a given society's constitution (and perhaps other things).

It is an interesting

theoretical question whether every society necessarily has
a constitution.
hinges on it.
stitutions.

In this essay I assume so, though nothing

clearly, however, not all societies have ConThat is, not every society expresses its consti-

tution in a written document or text. 2j!
One other concept--that of a constitutional norm--needs
to be introduced before proceeding.

In resolving a constitu-

tional or other dispute, a judge necessarily invokes norms,
values,

or standards.~

Norms

(or rather,' the normative

statements that express norms) serve as major premises of
arguments which have particular statements as their conclusions.

For example, suppose there is a constitutional norm

to the effect that cruel and unusual punishment is prohibited. 24

In a given case, the judge may apply this norm to the

22

For example, there is no English constitution.

23 I

use these terms interchangeably.

24 For

example, "Excessive bail shall not be required,
nor excessive fines imposed, nor cruel and unusual punishments inflicted". U.S., Constitution, amend. VIII.
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facts and conclude that a certain type of punishment (say,
hanging) of a particular defendant is cruel and unusual.

I

am not suggesting that norms are absolute, for they need not
be.

The point is that they have moral force or weight.

To

invoke a norm in support of a decision is to provide a reason
in its favor--to offer a justification.

This, of course, is

consistent with one norm being more weighty, important, or
significant than another.~
Exactly how the constitution embeds norms is a complex
and difficult question, one that occupies part of Chapter 4.
No less difficult is the question of how, given that the
Constitution can embed norms, judges are supposed to identify
and extract them.

This calls for a theory of embeddedness

as well as theories of norm-individuation and extraction.
In Chapters 5 and 6 I argue that part, though not all, of the
interpretive task consists in ascertaining the contemporary
meaning of constitutional expressions and giving sense to
those expressions by developing a theory of value.

One can,

I suppose, think of this process as "extracting" norms or
values from the Constitution.

For present purposes, it is

enough to say that I assume that such theories can be devel-

25 Nor am I assuming that the invocation of norms must be
part of a deductive or mechanical process.
Norms do not
necessitate results (in the sense in which the premises of
deductive arguments necessitate their conclusions); they
provide reasons for reaching certain results.
This is an
important point, for otherwise we would beg the question
against nondeductive theories of constitutional adjudication.
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oped and defended.
with this in mind, let us draw our first distinction:
between (1) those legal theorists who claim that all constituticmal norms derive from the Constitution26 and (2) those
who deny this.

(The latter group of theorists, in effect,

holds that some constitutional norms do not derive from the
Constitution.)

Let us call individuals in the first category

"internalists",27 since, to them, the constitutional text is
the exclusive source of norms, and those in the second category "externalists".
"internal ism" • )

(Internalists defend the view known as

Put differently, internal ism is the view

that all of the norms having to do with the basic framework
of society derive from the document or text which purports
to express that society's basic framework. 28

26 For obvious reasons, I have to obliterate the distinction between the constitution and the constitution. At this
point, I leave open the nature of the Constitution--whether
it is a text only or a text plus something else. Theorists
divide on this question, as we will see momentarily.

27This theory has nothing to do with what ethical theorists call "internal ism".
As understood by ethical theorists, internal ism is a thesis about the relation between
moral belief and motivation. Specifically, it is the thesis
that for all subjects S, if S believes that act A is wrong,
then S has a con-attitude toward A.
See, e.g., Ronald D.
Milo, Immorality (Princeton:
Princeton university Press,
1984), p. 14, n. 11.
28These categories are meant to be, and are, logically
exhaustive and exclusive. Thus, for any given theorist and
Constitution, he or she must hold either that all constitutional norms derive from the Constitution or that some do
not. There is no other logical possibility.
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a. Internalism.
a time.

Let us consider these theories one at

Among those who hold that all constitutional norms

derive from the Constitution, there are two camps.

Some of

them, literalists, claim that the norms in question derive
from the literal meaning of the Constitution, while others,
nonliteralists, deny this. 29

The disagreement at this level

centers not on the source of constitutional norms, for all
agree that the source is the Constitution, but on the manner
in which they are derived by judges.
shall see, comprise a motley crew.

Nonliteralists, as we
In fact, although they

agree in eschewing literalism, there is little else to bind
them.

One way of dividing nonliteralists is to focus on what

they take the Constitution to be.

This, it turns out, is a

matter of considerable dispute.
Among nonliteralists, contextualists hold that the Constitution is a written text and something else.

Textualists

deny this, claiming that the Constitution consists of a written text only, and that all constitutional norms must be
derived from it and it alone by, for example, "normal processes of textual interpretation".30 As before, there is little

29At this point I leave open the question whether literalism is tenable. It may be that, because of the nature of
literal meaning, literalism is conceptually impossible or
seriously flawed. I discuss literal and nonliteral meaning
in Chapter 5.

30Thomas C. Grey, "Do We Have an Unwritten constitution?", Stanford Law Review 27 (February 1975):703-4.
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that 'hinds contextualists except their opposition to textualism.

Some of them claim that the"Constitution consists of

a written text and a context (for example, the set of beliefs, attitudes, and understandings of those who produced
it).

others maintain that a written document of any kind is

meaningless without a set of shared ideals, cultural or linguistic conventions,

or moral

and political

principles.

still others, such as Dworkin, hold that the Constitution,
properly understood, is a text and a set of traditions, practices, and principles of political morality.31
Thus, there are many actual and possible varieties of
contextualism.

Each contextualist conceives of the Constitu-

tion as something more than a written text.

Contextualists

disagree, however, about what that "something more" is.
b. Externalism.

Externalism is the view that some con-

stitutional norms do not derive from the Constitution.
view has both extreme and moderate versions.

This

Extreme exter-

nalists claim that no constitutional norms derive from the
Constitution, while moderate externalists claim that some
constitutional norms do not derive from the Constitution and

31See Dworkin, Law's Empire, p. 398 ("he [Hercules,
Dworkin's alter ego] believes that the American Constitution
consists in the best available interpretation of American
constitutional text and practice as a whole"). Hence, Dworkin is a contextualist, and a fortiori a nonliteralist and
an internalist. For a complete discussion of Dworkin's interpretive theory, as developed in Law's Empire and other
works, see Chapter 8.
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that some constitutional norms do derive from the Constitution.

Grey calls theorists of the latter sort "supplement-

ers .. ,32 for, as he puts it, they seek to supplement the Constitution with extraneous norms.

Also, notice that extreme

externalism entails moderate externalism.

Theorists in the

first camp are also, eo ipso, in the second camp, but not
vice versa.
As before,
externalists.

there are many ways to classify moderate

One way to classify them is by the number of

extra-Constitutional norms that they propose.
rists propose a single norm,
propose more than one norm. 33

Monistic theo-

while pluralistic theorists
Pluralistic theorists could be

further subdivided by the number of norms that they propose.
Another possible subdivision has to do with the source of the
extra-Constitutional norm(s).
ties.

Here there are many possibili-

For example, one can draw from judicial precedent, the

practices and ideals of social life, principles of liberty,
justice,

and

fairness,

basic

national

ideals

of various

kinds, natural law, and either conventional or critical morality.34

32Grey ,

"The Constitution as scripture", p.

1.

33 see , e.g., Frederick Schauer, "An Essay 011 Constitutional Language", UCLA Law Review 29 (April 1982) :819-21.

34See , e.g., Richard H. Fallon, Jr, "A Constructivist
Coherence Theory of Constitutional Interpretation", Harvard
Law Review 100 (April 1987): 1208 [hereafter Fallon, "Constructivist Coherence Theory"].

57

Finally, along lines suggested by contemporary ethical
and epistemological theorists, one can divide moderate externalists according to the structure of their supplemental
norms.

Foundationalists begin with a single norm or small

group of norms and derive others from it,35 while coherentists place several norms on a logical par with one another,
giving none of them priority. 36 Since no monistic theory can
have a structure, all foundationalist and coherentist theories are necessarily pluralistic.
Where does Meese fall in this typology?

To begin with,

he is an internalist, for he repeatedly asserts that in resolving constitutional disputes, a judge should bring to bear
only those norms or principles that can be located in or
derived from the Constitution.

He is not a literalist, how-

ever, for he acknowledges the need for judges to interpret
the Constitution and not just discover its "literal meaning".
The interesting question is whether Meese is a contextual ist.
Here things are not as clear.

We saw that at one point he

35 Some theorists are difficult to classify.
For example, it is not clear whether David Richards is an internalist
or an externalist. In part, this is because he is not explicit about the source of constitutional norms in his theory
of adjudication.
We can, however, say this much.
If we
classify him as an internalist, then he is a contextualist.
On the other hand, if we classify him as an externalist, then
he is a moderate externalist. If the latter, then he is a
foundationalist, since he defends toleration as "the central
constitutional ideal". Richards, Toleration and the Constitution, p. x.

36See , e.g., Fallon, "Constructivist Coherence Theory".
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appeared to conceive of the constitution as both a text and
a set of intentions. 37 This would make him a contextualist-one who holds that the constitution consists of a text and
something else.
A better interpretation is that, for Meese, the constitution is a text only.

Its meaning, he thinks, is given by

the intentions of its framers.

More precisely, the inten-

tions of the framers delimit or fix the meaning of the text.
This explains his emphasis, in a 1985 speech, on the written
nature of the constitution. 38 So Meese is best viewed as a
textualist, which makes him also a nonliteralist and an internalist.

In the same way, being a professor of philosophy

makes one both a professor and an employee of a university.
Membership in one class automatically confers membership in
other, more inclusive, classes.
The main virtue of this typology, as I see it, is that
it represents the most important debates that are and have
been occurring in constitutional scholarship.

I do not claim

that it represents all of the debates, for it does not.

As

indicated, the primary emphasis of the typology is on constitutional norms.

Theorists do in fact divide along the line

marked by the internal ism-external ism distinction.

That is

to say, they disagree about the exclusivity of the Constitu-

37Meese, "Bulwark", p. 464.
3~eese, "Construing", p. 24.
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tion as the source of constitutional norms.
There are also intramural debates, as it were.

Among

internalists, for example, there is controversy concerning
the way in which norms are to be derived from the Constitution.

This is a process-based disagreement.

Among contextu-

alists (those who maintain that the Constitution is a text
plus something else), there is debate concerning the nature
of the Constitution.

This is an ontological disagreement.

And finally, among moderate externalists, there is debate
concerning the number,
constitutional norms.

source, and structure (if any)

of

This is a normative disagreement.

The typology, which I summarize in the following chart,
therefore does justice to much of what has been going on in
the theoretical literature over the past few years:
Normative Theories of Constitutional Adjudication
Internalism
Literalism

Nonliteralism
contextual ism

1

Externalism

2

Extreme

Moderate

Textualism
3

4

5
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4. Alternative Typologies.

To show the utility of this typology, I want to compare
and contrast it to the typologies of two other legal theorists, both of which have been influential in the literature.
I believe that it fares well in comparison.
a. Dworkin.

Having given some thought to the varieties

of normative theory, we can begin to make sense of Dworkin's
claim that all theories of constitutional adjudication are
"interpretivist".

Here is the passage in which he makes this

bold claim:
[The interpretive-noninterpretive classification]
scheme is a poor one, for the following reason.
Any recognizable theory of judicial review is interpretive in the sense that it aims to provide an
interpretation of the constitution as an original,
foundational legal document, and also aims to integrate the constitution into our constitutional and
legal practice as a whole. No one proposes judicial review as if on a clean slate. Each theory
claims to provide the most illuminating account of
what our actual constitutional tradition, taken as
a whole, really "comes to"--of the "point" or "best
justification" of the constitutional system that
has been developed in our own legal history. Each
draws, from its interpretation of that system, a
particular view of how best to interpret the Constitution as an original text. 39
Dworkin appears to be saying that interpretation is

39oworkin, A Matter of Principle, p.
35.
Cf. idem,
Law's Empire, p. 360 (i'Every conscientious judge, in either
of the supposed camps, is an interpretivist in the broadest
sense: each tries to impose the best interpretation on our
constitutional structure and practice, to see these, all
things considered, in the best light they can bear").
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necessarily textual (that is, of a text), for texts are the
(only?) sorts of things that can be interpreted.

Since all

theories of the united States constitution take that document--that text--as their point of departure, all of them,
on Dworkin's view, are interpretivist in nature.

So the

distinction between interpretivism and noninterpretivism is
useless, for the noninterpretivist category is, for all intents and purposes, empty.
In recent years, as legal scholars well know, there has
been an intellectual and popular backlash against judges who
draw inferences from, read between the lines of, or invoke
the "spirit" as well as the "letter" of the constitution.
Those who are opposed to this sort of activity have pinned
the label "interpretivist" on their opponents, as if to emphasize their own fidelity to the text.

But if Dworkin is

correct, then even so-called noninterpretivists are interpretivists--and necessarily so!

They have been taking advan-

tage of the normatively charged word "interpretivist" to earn
debating points with the public and their peers, when in fact
all of us fall into that category.
Constitution differently.

We simply interpret the

If nothing else, Dworkin has shown

how labels--the classification scheme(s) that we employ--can
affect our understanding of constitutional debates.

That is

why I have chosen not to use, but only to mention, the words
"interpretivist" and "noninterpretivist" in the remainder of
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this essay.
Despite its value in debunking the myth of opposition
between so-called interpretivists and noninterpretivists,
there are problems with Dworkin's analysis.
narrow.

First, it is too

Dworkin's concern throughout the article, as in most

of his published work,40 is interpretation of a particular
document:

the united states Constitution.

But what would

he say about the English constitution, which is unwritten?
In that case, since there is no text, there is, on his view,
nothing to be interpreted. 41

So it would make sense in such

a context to offer a noninterpretivist theory of constitutional adjudication.

I am not saying that any such theory

is true or preferable, only that it is possible.

Consequent-

ly, the first accusation against Dworkin is that he is unduly
parochial.

He considers only written constitutions, and in

particular the written constitution of the united States.
Second,

Dworkin's analysis rules out,

possible theories:

a priori,

literalism and extreme

two

externalism.

Literalists hold that all constitutional norms derive from
the literal meaning of the Constitution.

They insist that

there is no need for either interpretation, appeal to underlying purposes or intentions, or appeal to the spirit of the

40s ee, e.g., Dwor k
" s Emp1re.
1n, 'Law
41I assume for the time being that only texts are interpreted, though this is a matter of considerable debate among
contextualists. See Chapter 4 for a discussion.
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text.

Judges should read the document literally and neither

add to nor subtract from it; the judicial task is to discover
norms,

not extract them by a process of interpretation.

While it may turn out that this is an indefensible theory
(for example, because any reading of any document, including
the Constitution, requires interpretation) ,42 that is a substantive question concerning literalism.

Dworkin should not

assume its answer in advance.
As for extreme externalism, this, as we saw, is the view
that no constitutional norms derive from the Constitution,
either because there is no text to begin with (as in the
English system) or because there are good reasons for ignoring the text that does exist.

Again, Dworkin rules this out

a priori, as if no reasonable or responsible constitutional
theorist could hold it.

Perhaps this is true.

But again,

we should leave it open as a theoretical possibility, even
if no person in fact holds it or would hold it.
The dilemma for Dworkin is this.

Either interpretation

is necessarily of a text or it is not.

If it is, then his

claim amounts to an a priori (and arbitrary) rejection of at
least two kinds of theory:
ism.

literalism and extreme external-

Neither theory requires interpretation of a text.

The

charge against his typology would be incompleteness.

If

interpretation is not necessarily of a text, then Dworkin's

42I argue as much in Chapter 6.
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claim that all theories are interpretivist fails to replicate
the debate as it occurs among constitutional theorists.

For

when so-called interpretivists charge their opponents with
abandoning the Constitution, they are not accusing them of
failing to interpret it properly: they are accusing them of
failing to interpret it--with failing to take it seriously
as a text.

At most, then, Dworkin has shown that all consti-

tutional theorists are engaged in interpretation of something; he has not shown that all constitutional theorists are
engaged in interpretation of the Constitution.
b. Grey.

In an influential 1975 article entitled "Do

We Have an unwritten Constitution?", Grey distinguished what
he called "the pure interpretive model" of adjudication from
the "broader" or "contrary" view. 43

Pure interpretivists, he

said, hold that "judges [should] confine themselves to determining whether • . • laws conflict with norms derived from
the written Constitution". 44

Later, he elaborated:

What distinguishes the exponent of the pure interpretive model is his insistence that the only norms
used in constitutional adjudication must be those
inferable from the text--that the Constitution must
not be seen as licensing courts to articulate and
apply contemporary norms not demonstrably expressed
or impl ied by the framers. 45

43 Grey ,
44 Ibid .,

"Do We Have an unwritten Constitution?", p. 705.
p. 703.

~Ibid., p. 706, n. 9.
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In contrast to pure interpretivism, theorists holding
the "broader" view would permit judges to "enforce principles
of liberty and justice when the normative content of those
principles is not to be found within the four corners of our
founding document". 46

The difference, for Grey, lies in the

source of the norms that judges apply to resolve disputes.
Pure interpretivists claim that all constitutional norms
derive from the constitution (though not necessarily its
literal meaning, if there is such a thing), while those holding the broader view deny this.
Grey is careful to exclude what I have called "literalism" from the pure interpretive model.

In a footnote, he

explains why:
The pure interpretive model should not be confused
with literalism in constitutional interpretation,
particularly with "narrow" or "crabbed" literalism.
The interpretive model, at least in the hands of
its sophisticated exponents, certainly contemplates
that the courts may look through the sometimes
opaque text to the purposes behind it in determining constitutional norms. Normative inferences may
be drawn from silences and omissions, from structures and relationships, as well as from explicit
commands. 47
In terms of the typology developed above, Grey has identified
or defined two conflicts.

At the most basic level, he pits

internalists against externalists.

This conflict concerns

46 Ib id.,

p. 703.

47 Ibid .,

p. 706, n. 9 (italics omitted).
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the source of constitutional norms, with internalists claiming that all norms derive from the constitution and externalists denying it.

Then, within the class of internalists,

Grey pits literalists and nonliteralists against one another.
He calls the latter view "pure interpretivism".

Interesting-

ly, Grey does not discuss what I call "extreme externalism",
the view that no constitutional norms derive from the Constitution.

Although it is a possible view, I know of no theor-

ist who holds it.

Perhaps this explains Grey's omission.

Nine years after his first article appeared, Grey published a second, "The Constitution as Scripture", in which
he expands and recasts his initial typology.

In the sequel,

Grey apologizes for using the terms "interpretivist" and
"noninterpretivist ll •

Like Dworkin, he now believes that the

distinction these words mark is unilluminating and nonuseful.
"We are all interpretivists", 48 he writes.

"[T]he real argu-

ments are not over whether judges should stick to interpreting, but over what they should interpret and what interpreti ve attitudes they should adopt. ,,49
Grey now refers to pure interpretivists as "textualists"
and those who hold the broader or contrary view as "supplementers".50 He restates these views as follows.

48 Idem ,

Textualists

"The Constitution as Scripture", p. 1-

49 Ib id.

50See ibid.

67

are "those who consider the text the sole legitimate source
of operative norms in constitutional adjudication", while
supplementers, as the name implies, are "those who accept
supplementary sources of constitutional law". 51

As before,

Grey's concern is the source of constitutional norms.
Grey also introduces a new term:

"rejectionism".

Re-

jectionists are theorists
who reject the very question ("text alone, or text
plus supplement?") to which textualists and supplementers propose different answers.
According to
• • . "rejectionists," judges are always interpreting the constitutional text, but this is not the
kind of significant constraint on judicial activism
that textualists think it is--the text, if read
with an appropriately generous notion of context,
provides as lively a Constitution as the most activist judge might need. 52
strictly speaking, all this passage does is explain why
someone might want to be a rejectionist.
is the view?

But what exactly

Later in the article, Grey elaborates.

Rejec-

tionists, he explains, "deny the intelligibility, or at least
the utility, of any distinction between written and unwritten
sources in textual interpretation".~

Analogizing constitu-

tional

int~rpretation,

interpretation

writes:

51 Ib id.
52 Ib id.,

p. 2.

53 Ib id.,

p. 4.

to

biblical

Grey
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Rejectionists say that it is wrong to imagine the
text as a source of law separate from case law and
public morality. In their view, all constitutional
law is founded on exegesis of the text (scripture):
yet that text is always read in a context established by precedent and the shared ideals of the
community (tradition). There is no way to separate
the two "sources," hence no way to exclude the
second. 54
Rejectionists, it seems, are making a conceptual claim,
not a claim about how judges do or should resolve disputes.
Their claim is that texts necessarily include contexts.

That

is, the concept of a text includes the concept of a context.
Hence, to interpret a text--any text, including the Constitution--is necessarily to interpret the context in which it was
written or produced.

Not all nonliteralists hold this view,

of course, so what Grey has done is distinguish two kinds of
nonliteralist, one who conceives of a text in the traditional
way (as a written document) and another who conceives of it
more broadly (as a written document and something else).
This "something else", as we saw, is important.

One might

conceive of a text not as a text and a context, but as a text
and a set of shared ideals, or as a text and a set of moral
and political principles.

But let us refer to these theor-

ists indiscriminately as "contextualists".
Although Grey is unclear on the point, it appears that
he intends to put textualists, supplementers, and rejection-

54 Ib id.,

p. 13.
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ists on a logical par with one another.

He speaks of them

as opposing theorists, or views, and impiies that there is
no overlap between any two of them.

But if the debate be-

tween rejectionists and nonrejectionists is over the concept
of a text, there is no reason why a rejectionist cannot also
be a textualist.

Indeed, to the extent that a rejectionist

holds that all consti tutional norms derive from the text
(suitably conceived) , rejectionists are textualists (specifically, nonliteralists).
That is why, in my typology, I divided nonliteralists
into two camps:

contextualists and textualists.

These theo-

rists agree that all constitutional norms derive from the
constitution (although not necessarily the literal meaning
of the Constitution), but they disagree on what the Constitution is.

Textualists hold that the Constitution consists of

a written text only, while contextualists deny this.

Contex-

tualists hold that the Constitution consists of a written
text and something else.

Of course, contextualists can and

do differ concerning the nature of this "something else".
This permits the class of contextualists to be further divided, as indicated in section 3 of this' chapter.
So Grey has identified two types of conflict among constitutional theorists.

The most basic of these concerns the

source of constitutional norms.

This is the conflict between

internal ists and external ists . Among internal ists, moreover,
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some of them (nonliteralists) hold that all constitutional
norms derive from the Constitution, but not necessarily its
literal meaning.

Nonliteralists dispute the nature of the

interpretandum (the thing to be interpreted).

To textual-

ists, the interpretandum is the Constitution, while to contextualists,

it is

the Constitution and something else.

Given this typology, it would be a mistake to oppose contextualism and moderate externalism.

These theories are op-

posed, but only because one stops aot the Constitution and
the other is willing to go beyond it.

That is, they differ

as internalists and externalists, respectively.

We should

not forget that there are other theories within each category
that are equally opposed.
Analogously, it would be a mistake to oppose bachelors
and nieces.

No individual is both a bachelor and a niece,

but this does not mean that these are correlative or opposite
concepts.
female,

The proper oppositions (or pairs) are male and

nephew and niece,

and bachelor and nonbachelor.

Nieces are opposed to males not qua nieces but qua females.
Nieces are opposed to bachelors not qua nieces but qua nonbachelors.

On the other hand, bachelors are opposed to fe-

males not qua bachelors but qua males.

Bachelors are opposed

to nieces not qua bachelors but qua nonnieces.

In the same

way, no individual is both a contextualist and a moderate
externalist.

Contextualists are opposed to moderate exter-
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nalists not qua contextualists, but qua internalists.

The

concepts are of different logical orders.

5.

A Note

the Nature and Value of Typologies.

Qn

Having developed a typology and criticized two others
as practically deficient, perhaps I should say a few words
about their function and value, as I see it.

Suppose I'm the

equipment manager of a university athletic department.
a given day,

athletes from several sports--say,

On

football,

basketball, baseball, and track--deposit their equipment in
a large room.

I'm told by my superiors to "straighten out

the room"--that is, to divide the equipment into appropriate
piles.

What should I do?

The first thing to notice is that,

no matter what I do, I will be classifying objects; I will
be imposing order on a chaotic mass of items.
One way to classify the equipment is by material.
could put leather objects
footballs,

and track shoes)

(for example,
in one pile,

I

baseball gloves,
plastic objects

(shoulder pads and javelins) in another, and so on.

I could

also classify the equipment by sport, piling baseball equipment in one corner, basketball equipment in another, and so
on.

Other classification

criteria

include

size,

color,

weight, and whether the item in question needs to be cleaned
prior to the next day's practice session.
shows,

the

As this example

number of possible classification schemes

is
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large--as large as the number of properties possessed by the
objects.
The same is true of normative theories of constitutional
adjudication.

A typology is a classification scheme or con-

ceptual framework that attempts to make sense of a (sometimes
bewildering) array of data.

But surely not all classifica-

tion schemes are equally good.

The supervisor in my athlet-

ic-equipment example would no doubt reprimand me (and rightly
so) if I sorted the athletic equipment by date of manufacture.

What is it that makes one classification scheme--one

typology--better than another?
The first goodmaking characteristic is usefulness.

In

the athletic-equipment example, given that athletes will need
to locate their equipment quickly the following day, it would
be useful to divide it by sport.

Given the goal of getting

athletes on the practice field quickly, it is better to classify equipment by sport than by (say) color.

In the case of

normative constitutional theories, it is just as important
that a typology be useful.

A typology should help us under-

stand the logical relations among theories.

It does this by,

among other things, being complete and consistent.

A typolo-

gy is complete if it includes or makes room for all possible
theories.

It is consistent if it classifies any given theory

no more than once.
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A second goodmaking characteristic of a typology is that
it be illuminating. 55

For example,' historically, there have

been many debates concerning constitutional adjudication.
So-called interpretivists have criticized so-called non interpretivists, original-intent theorists have debated nonoriginaI-intent theorists, and so on.

There have also been intra-

mural quarrels among "interpretivists", "noninterpretivists",
and original-intent theorists.

A typology of normative con-

stitutional theories should accurately reflect--and in the
process help us better understand--these debates.
have the following salutary effect.

It may

It may reveal that theo-

rists of a certain type have not defended themselves from
all possible or appropriate attackers.
typology is useful in all of these ways.
consistent, and illuminating.

I believe that my
It is complete,

It does justice to at least

one set of debates and shows exactly where and in what respects various

theori~ts

differ from one another.

Because typologies lump theories together under various
headings, it is possible to defend or attack an entire class
of theory rather than devoting one's attention to a particular theory.

For example, it may turn out that there are

55 Cf • Harris, "Bonding Word and Polity", p. 36 ("a typology of interpretive modes for reading a constitutional
order is clearly defensible if it not only organizes what we
already know in a more economical and comprehensive fashion
but also reveals new logical possibilities and their systematic relations with other possibilities").
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serious problems with any literalist theory of constitutional
adjudication. 56

If so, then any theory falling under that

heading necessarily suffers from that problem. 57

Further-

more, analysis and argument may reveal that theories of kind
K are better than theories of kind nonK at satisfying certain
independently specified criteria.

If we begin with a set of

antecedently acceptable data (say, decided constitutional
cases), we may conclude that no theory except a theory of
kind K can account for them. 58

This would obviously count

in K's favor with respect to theory-acceptance.

6. Ontological and Other Theoretical commitments.

Every normative theory comes with baggage, so to speak,
and not all of it is worth carrying.

One sort of baggage

consists of ontological commitments.

For example, suppose

my preferred normative theory of constitutional adjudication
holds that judges should resolve disputes by bringing all

.

relevant moral principles to bear on the dispute, assigning
weights to those principles, and then ruling in favor of the

56See

Chapter 6 for an argument to this effect.

570f course, it may also suffer from other problems.
5~ilo makes roughly the same point with respect to his
typology of immorality.
He suggests that we can use our
"preanalytical" or "pretheoretical" intuitions about immoral
behavior to resolve thorny issues in ethical theory, such as
whether cognitivism, internalism, and formalism, suitably
understood, are true. See Milo, Immorality, pp. 12-18.
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party who has the greatest weighted sum of moral principles
in his or her favor. 59 This theory makes reference to moral
principles, so it is committed to their existence.

It also

makes reference to weight, so the theorist owes us, in addition, an analysis of that concept and an account of how
weights are to be assigned.
Another normative theory may refer to interests, rights,
and policies, in which case it commits the theory-holder to
the existence of those entities (entities of that kind).
still other theories may refer to texts of various kinds,
such as the constitution.

These theories commit their hold-

ers to the existence of texts and require that the concept
be analyzed.

Just as some baggage is worth carrying, given

one's aims, some commitments are welcome; but in principle,
not all baggage is worth carrying, and we should not assume
that a given commitment is to be embraced rather than rejected.
The claim that theories have or generate commitments is
not new, of course; nor is it peculiar to normative theories.
positive theories such as those found in the scientific literature also commit their proponents to the existence of
entities of various kinds--for example, electrons, quarks,

590workin's work is a good example of this type of theo-

rYe
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light waves, and planets. 60

If there is good reason to think

that a certain kind of entity (say, a black hole) does not
exist, then any theory which has that as an entailment--any
theory in which a black hole figures--is to that extent costly and unacceptable.

In general, as I suggested above, the

simpler and more comprehensive a theory, the better.
It follows that, other things being equal, the fewer the
kinds of entity entailed by a theory, the better.

We should

strive for a normative theory that is complete, consistent,
simple, and yet,

intuitively attractive and elegant.

It

should make sense of what we know and extend our knowledge
to previously unaddressed cases.

If nothing else, this way

of looking at theories allows us to compare them in terms of
costs and benefits.

There may be no perfect theory (in the

sense that no theory maximally satisfies all of our criteria), but this does not mean that all theories or all types
of theory are equally true, equally good, or equally acceptable.

We may be able to order theories on a scale of accepta-

bility.

~For a discussion, see Jerrold L. Aronson, A Realist
Philosophy of Science (New York: st Martin's Press, 1984).
According to Aronson, "The [scientific] realist holds that
the truth or success of a theory in some sense entails the
existence of the theoretical entities mentioned by the theoretical terms in its language". Ibid., p. 7. Rather than
say that the truth or success of a theory entails the existence of certain entities, we can say that accepting a theory
commits one to accepting the existence of certain entities.
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7. Interpretation. Adjudication. and Legal Theory.
Several years ago, Dworkin-· announced, wi th the usual
fanfare, that a general theory of law must have three parts.
He said that it must contain a theory of legislation, a theory of adjudication, and a theory of compliance. 61

As he put

it, "these three theories look at the normative questions of
law from the standpoints of a lawmaker, a judge, and an ordinary citizen. ,,62

In each case, the operative question has

the form "What is person P, in role R, legally permitted or
required to do?".

Each theory is then subdivided.

The theo-

ry of adjudication, for instance, is divided into "a theory
of controversy, which sets out standards that judges should
use to decide hard cases at law, and a theory of jurisdiction, which explains why and when judges, rather than other
groups or institutions, should make the decisions required
by the theory of controversy". 63
In this essay I am concerned with the theory of adjudication only, and in particular the theory of controversy.
But my emphasis is at once broader and narrower than Dworkin's.

It is broader in that I am concerned not just with

hard cases (cases in which the standards of decision are

61 oworkin,

Taking Rights Seriously, p. vii.

~Ibid., pp. vii-viii.
63 Ib l.' d.

, p.

,,,
Vl.l.l..
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either incompatible, insufficient, or vague), but with cases
generally.

Our goal is to understand interpretation as it
occurs in both hard and easy cases. M The emphasis is narrower in that I am concerned with a particular kind of adjudication:

constitutional adjudication.

More specifically,

I am concerned with the theory of constitutional interpretation--with its nature, aims, principles, and methods.

It is

to this concept--interpretation--that I now turn.

MDworkin's concern has expanded since the publication,
in 1977, of Taking Rights Seriously.
In his most recent
book, Dworkin's mythical judge and alter ego, Hercules, has
only one interpretive method--for both hard and easy cases.
See idem, Law's Empire, p. 354 ("Hercules does not need one
method for hard cases and another for easy ones. His method
is equally at work in easy cases, but since the answers to
the questions it puts are then obvious, or at least seem to
be so, we are not aware that any theory is at work at all") .
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CHAPTER THREE
THE LOGIC OF INTERPRETATION

To understand the nature of constitutional interpretation, the subject of this essay, one must come to grips with
legal interpretation--with the sort of interpretation that
occurs in law or legal practice.
Chapter 4.

That is the subject of

In the present chapter, I examine the concept of

interpretation more generally.
it an activity?

A discipline?

What is interpretation?
An art?

Is

If interpretation

is an activity, as standard dictionary definitions suggest, 1
what, precisely, does one do when one interprets something?2
What is it that makes interpretation what it is and not something else?

What sorts of thing can be·interpreted?

See , e.g., Oxford American Dictionary, p. 346 (to interpret is "to explain the meaning of", "to understand in a
specified way", "to act as interpreter").
1

2In one view, interpretation is purely mental (perhaps
purely cognitive). In another, it is a particular kind of
speech act, 1 ike directing or asserting. As I go on to show,
interpretation is best understood as a mental activity--that
of making sense of something. This view does not preclude
the interpreter from performing speech acts.
For example,
having interpreted a given novel, I can report the interpretation to others, try to get others to share it, assert it
as a truth, and so on. Some philosophers, such as Annette
Barnes, do not distinguish these conceptions of interpretation, which leads to, or opens up the possibility of, equivocation. See Annette Barnes, On Interpretation: A critical
Analysis (Oxford: Basil Blackwell, 1988).
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As with any concept, a complete understanding of interpretation requires that it be related to other concepts. 3
The goal is to find out which concepts entail which others,
which are incompatible with one another, and which are unrelated.

In the case of interpretation, the most closely re-

lated concepts are discovery and invention, so I begin with
them.

1. Interpretation and Discovery.
To discover a thing, as the name implies, is to un- or
dis-cover it, open it up, disclose it--to reveal it for what
it is.

This implies that the thing itself preexists our

inquiry and efforts.

It exists; we reveal it.

changed by our actions. 4

It is un-

In the legal context, the thing to

be revealed might be the law, and the agent of its uncovering
a judge.

Dworkin calls any legal theory of this nature a

3 see , e.g., Alan R. White, "Conceptual Analysis", in The
owl of Minerva: Philosophers on Philosophy, ed. Charles J.
Bontempo and S. Jack Odell (New York: McGraw-Hill Book Company, 1975), p. 106 ("Just as the identity of a point is
given by its coordinates, that is, its position relative to
other points and ultimately to a set of axes, so the identity
of a concept is given by its position relative to other concepts and ultimately to the kind of material to which it is
ostensively applicable").

4Cf . Oxford American Dictionary, p. 183 (to discover is
"to obtain sight or knowledge of, especially by searching or
other effort").
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"plain-fact view" of law. s

Although he doesn't so limit it,

the main proponents of the plain-fact view of law are legal
positivists, those who conceive of law as the institutional
record of a legislature or other body.
According to the plain-fact view, the law is whatever
the legislature has decided.

Typically, the law is expressed

in a natural language and written in publicly accessible
books.

When a judge is faced with a decision in a particular

case, his or her job (in this view) is to locate the book,
find the appropriate rule, and apply it. 6

The process of

locating the book (and then the rule) is akin to locating a
river in unfamiliar terrain.

The judge, like an explorer,

finds the object, then uses it for certain purposes or to
certain ends.
The respective logics of discovery and interpretation
are revealed in the way we speak.

Planets and aboriginal

SDworkin, Law's Empire, pp. 6-11.
6 This view is sometimes known as
"formalism".
See
H.L.A. Hart, The Concept of Law (Oxford: Oxford University
Press, 1961), chap. VII ("Formalism and Rule-Scepticism").
See also Frederick Schauer, "Formalism", The Yale Law Journal
97 (March 1988) :509-48; Richard A. Posner, "Legal Formalism,
Legal Realism, and the Interpretation of Statutes and the
Constitution", Case Western Reserve Law Review 37 (198687):181 ("I want [the word 'formalism'] to mean the use of
deductive logic to derive the outcome of a case from premises
accepted as authoritative") [hereafter Posner, "Legal Formalism"]. It is also celebrated (or derided, as the case may
be) as "mechanical jurisprudence". See, e.g., Roscoe Pound,
"Mechanical Jurisprudence", Columbia Law Review 8 (1908): 605-

23.
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tribes are said to be discovered, not interpreted, though of
course there are aspects of each that can or must be interpreted.

For example, one might interpret the dark spots on

a photograph of a planet as indentations in its surface.
And one might interpret the hand and arm motions of an aborigine as an effort to communicate with other members of the
tribe.

One interprets data; one discovers things.

I can

discover, but not interpret, that my spouse has been unfaithful to me.

Discoveries are always that something is the

case, or that something exists; interpretations are always
of something.

Interpretations, but not discoveries, can be

good, bad, insightful, acceptable, or bland.
make a discovery but not an interpretation.

A mouse can

Discoveries, but

not interpretations, can be inadvertent.

2. Interpretation and Invention.
Invention differs

significantly from discovery.

To

invent a thing is to devise or contrive it, to make it up.
That which is invented is a product of fabrication or contrivance.

It is said to originate in or be introduced into

the world by the agent.

The agent engages in a process

which, if successful, CUlminates in the existence of something new.

This implies that the thing--the invention--does

not preexist the agent's inquiry and efforts.
does exist, it does not exist in the same form.)

(Or,

if it

In inven-
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tion, that which did not exist comes into existence in virtue
of the agent's efforts. 7

The relation is causal.

In the legal context, the thing to be invented might be
the law, and its inventor the judge.

Rat~er

than discover

the law that others have made, a judge's task, on this conception, is to invent it, after which the judge applies the
invention (the law) to the case at hand.

Perhaps we should

describe the judge in such a case as making law while applying it to the case at hand.
devised something.

In any event, the judge has

That which did not exist has come into

existence.
It is tempting to conclude from these considerations
that when one invents, one creates something from nothing.
But that would be fallacious, as an example from the legal
context shows.

A judge in a legal case always starts with

certain materials--moral or political principles, perhaps,
or words on a page--just as the inventor of a household gadget uses chemicals, gases, pieces of metal, magnets,
other objects.

and

The metaphor is not one of pulling a rabbit

out of a hat, which is magic, but of transforming preexisting
materials·in~such

a way that a new object comes into exist-

ence.

7ef • Oxford American Dictionary, p. 348 (to invent is
"to create by thought, to make or design (something that did
not exist before)", "to construct (a false or fictional story)").
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This is still very much unlike discovery, for in discovery the judge reveals the law; there is no tampering with it.
Invention, but not discovery, requires ingenuity, creativity,
One can discover, but not invent, that which
already exists. s So however broadly or narrowly we conceive

and choice.

of invention, it differs significantly from discovery.

More-

over, the difference is one of kind, not degree.
As before, the logics of invention and interpretation
manifest themselves in our speech.

I can invent, but not

interpret, something new, though I can interpret a set of
data--say, photographs of the rings of Saturn--anew.
interprets data; one invents things.

One

Invention always brings

a new object into existence, while interpretation is a reworking or reunderstanding of preexisting objects.

One can

interpret, but not invent, smoke signals, dreams, and hieroglyphics.

One can invent, but not interpret, a device that

removes seeds from cotton or turns base metals into gold.
Invention can be a by-product of action; interpretation must
be the object of action.

Interpretations can themselves be

interpreted, but inventions cannot themselves be invented.
Let us consider the arguments of someone who conflates
the concepts of interpretation and invention.

SIt follows that one
vent again".
Thus, one
phrase "reinventing the
because it is pointless
already exists.

In a recent

cannot reinvent, if that means "incannot "reinvent the wheel".
The
wheel" is pej orati ve, I bel ieve,
to spend time creating that which
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article,

"Constitutional

Interpretation

as

Political

Choice",9 Sheldon Pollack argues that there is a longstanding
debate between discoverers and inventors concerning constitutional adjudication.

The debate, he says, takes place in the

guise of interpretation.

As Pollack puts it, "All constitu-

tional interpretation involves a politi.cal choice". 10

But

for various reasons, the contestants in this battle (he says)
do not wage it in political terms.

Rather, "both sides rec-

ognize the relative attractiveness of using textual interpretation to work political changes which neither is capable of
achieving through the aggregation of majoritarian consensus.
For this reason, an essentially political battle is waged in
the course of textual interpretation through the language of
judicial rhetoric". 11
Pollack's avowed goal is to debunk the "myth" of interpretation.

He cites and discusses two famous cases in which,

although the judge in question rationalized the decision in
interpretive terms, it can be viewed as an exercise in political choice.
tion.

"Political choice", for Pollack, means inven-

Politicians have visions, which, if the politician is

powerful enough, get translated into decisions, which in turn

9Sheldon D. Pollack, "Constitutional Interpretation as
Political Choice", University of Pittsburgh Law Review 48
(Summer 1987):989-1024.
10 Ibid .,

p. 994.

11 Ib id.,

p. 995.
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become public policy.

So when Pollack says that constitu-

tional interpretation is or involves political choice, he is
claiming that judges are (or are acting as) politicians--that
they have political visions that they seek to implement and
sometimes succeed in implementing.
This, of course, has profound practical consequences,
for if interpretation is nothing more than political choice,
as Pollack argues, then we should ask judges what their normative political theories are, not how they conceive of and
practice interpretation.

That is, we should look behind or

beyond a judge's interpretive rhetoric to discover what really informs his or her decision--what sUbstantive political
principles or convictions he or she maintains and applies.
In short, we should treat judges like any other politician.
Pollack argues that the so-called myth of interpretation
is pervasive in our legal system.

It permeates the discourse

not only of legal scholars (a conclusion by which some of
them, no doubt, would not be troubled), but of judges, lawyers, and political officials.

For instance, he cites the

speeches and articles of Meese and Brennan to show that,
though their "rhetoric is cast in the framework of textual
interpretation,
difference,

. it betrays a political aim". 12

The

Pollack says,

is that Meese and Brennan have

different political aims.

Meese is an "originalist" who

12 I b'1. d . ,

p. 1010.
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holds that interpretation should be constrained by the intentions of those who drafted the constitution or statute in
question, while Brennan is a "non-interpretivist" who is
willing to go beyond those

inte~tions.

engaged in political debate.

Both, however, are

Their debate "is ostensibly

concerned with textual interpretation, yet it quite obviously
revolves around conflicting visions of the polity and the
Supreme Court's role as a political institution". 13
Despite its appeal to legal realists, particularly those
who conceive of adjudication as invention, Pollack's argument
is fallacious.

It is an instance of what Antony Flew calls

"The It-is-merely Fallacy". 14

Pollack's basic claim, as his

title indicates, is that constitutional interpretation can
be conceived as political choice.
ly, is unproblematic.

This, as I show momentari-

But he goes on to argue for a much

stronger and implausible claim:

that constitutional inter-

pretation must (or perhaps ought to) be conceived as political choice.

In other words, he argues that because consti tu-

tional interpretation is an exercise in political choice, it
is merely an exercise in political choice.

This is a criti-

cal mistake.

13 Ibid •
14Antony Flew, Philosophy:
An Introduction (London:
Hodder and stoughton, 1979), p. 8 ("[Q]uite generally, to say
that this is that never is by itself to say that this is
merely that, that this is that and nothing else") (italics
omitted).
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In general, it does not follow from the fact that something is such-and-such that it is merely such-and-such. 15
For instance, George Bush is a parent; but he is not merely
a parent.

He is many things,

united states,

citizen,

voter,

including President of the
taxpayer,

and husband.

A

given action (say, firing a gun) can be many things at once.
It can be a shooting, a killing, and a fatally wounding. 16
But it does not follow that the gun-firing is merely a shooting, or merely a killing, or merely a fatally wounding.
The point is that a given object can, in principle, be
brought under a number of different concepts at the same
time; it has potentially many aspects.

Why we bring a given

object under a particular concept, or why we focus on one
aspect to the exclusion of others, depends on our purposes,
aims, and concerns.

If my goal is to collect taxes, then I

bring Bush under the concept taxpayer; if it is to negotiate
a treaty with the united states, then I bring him under the
concept President.

The concepts that we have and use depend

on the distinctions that we are prepared to make.
The following questions must therefore be distinguished:

(1) Can constitutional interpretation be conceived as (that

15Formally, "x is F" does not entail "x is merely F",
where "merely" means something like "nothing but an".
Alan R. White, "Shooting, Killing and Fatally
Wounding", Proceedings of the Aristotelian Society 80
16See

(1980):1-15.
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is, brought under the concept of) political decision?

(2)

Must constitutional interpretation be conceived as political
decision?

(3) Should constitutional interpretation be con-

ceived as political decision (all things considered)?

The

first question asks whether it would be logically inconsistent to conceive of constitutional interpretation as political decision.

Surely it would not.

As Pollack rightly ob-

serves, one way to think of Chief Justice John Marshall's
opinion in Marbury ~ Madison 17 is as a political decision.
But this does not mean that one cannot think of it in any
other way, any more than thinking of Bush as President precludes one from thinking of him as husband.

One can also

conceive of Marshall's opinion as an exercise in constitutional interpretation.

There is no logical inconsistency in

bringing a given judicial opinion under more than one concept.
The second question asks whether we must conceive of
constitutional interpretation in a certain way--as political
choice.

Let me give an example from another context.

A

given bachelor must be conceived of in a certain way--namely,
as an unmarried person.

That is one of the necessary condi-

tions of bachelorhood.

So if I were to ask "Must a given

bachelor be conceived as unmarried?", the answer would be
"Yes".

17

To answer otherwise would be to misunderstand either

5 U.S.

(1 Cranch) 137-80 (1803).
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my question or the nature of bachelorhood.

But surely the

answer to Pollack's question is not "Yes".

For there is no

logical inconsistency in saying that constitutional interpretation need not be conceived as political choice.

One may,

but need not, think of it in this way.
Perhaps Pollack is making a different claim, expressed
by the third question.

Perhaps Pollack is claiming that we

should, all things considered, conceive of constitutional
interpretation as political choice.

This view is at least

plausible, though we should want to know more about the virtues of so thinking.

It is not enough to say, as Pollack

does, that judicial decision is "really" political choice,
or to describe judicial power as political "in nature", or
to say that "the authority to interpret the text . . . is
inherently a political power within the context of a political system".18

It gets us nowhere to insist that Bush is

"really" President (rather than, say, a husband), or that
thinking of Bush as a taxpayer somehow misses his essence or
nature, or that Bush is "inherently" a voter.

No description

is logically prior to any other, though, as I pointed out
earlier, we may have certain purposes or concerns that lead
us to conceive of Bush in one way rather than another.

18pollack, "Constitutional Interpretation as Political
Choice", p. 1010.
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The fact is that much of the debate concerning consti tutional adjudication does go on in the language of interpretaThe disputants, ranging from judges to lawyers to

tion.

politicians, make that their language of choice.

They are

arguing about constitutional adjudication qua interpretation,
not qua political choice or invention.

When they say that

such-and-such a decision was an improper form of interpretation, they mean (or at least we should assume that they mean)
that it was an improper form of interpretation.

To claim

that they are mistaken--or worse, to impugn their motives for
so doing--is itself a mistake.

It is the mistake of arguing

that because constitutional interpretation is or involves
political choice, it is merely (or merely involves) political
choice.

This reductionist enterprise is unnecessary and,

though I will not argue the point here, strikingly unhelpful.
So Pollack's central claim is either trivially true,
obviously false, or unsupported.

If his claim is that con-

stitutional interpretation can be conceived as political
choice, it is true; but this does not rule out other conceptions of the enterprise, such as that it is interpretive.
If his claim is that constitutional interpretation must,
logically, be conceived as political choice, as bachelors
must be conceived as unmarried and squares as four-sided
figures, it is clearly false.

There is no logical inconsis-

tency in maintaining that constitutional interpretation is
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not political choice.
not absurd.

The statement may be false, but it is

Finally, if his claim is that constitutional

interpretation should, all things considered, be conceived
as political choice, it may very well be true; but he gives
no reason to conceive it this way except that it brings underlying political commitments to the surface.
tent, perhaps, the conception is good and useful.

To that exBut it in

no way undermines alternative conceptions, such as the interpretive conception that I want to explore.

3. The Nature of Interpretation.
As the foregoing remarks indicate, interpretation differs significantly from both invention and discovery, and
the difference is logical in nature.

Interpretation, inven-

tion, and discovery are as different from one another as are
the activities of eating, sleeping, and making love. 19

So we

are on our way toward understanding the concept of interpretation.

But there are several confusions to be cleared away,

among them the view that, for a given activity such as adjudication,

it must involve either discovery or invention. 20

19Notice that two things can be different in one respect
but alike in another. This does not undermine my point.

20Richards calls these the "polar positions".
The first
is exemplified by a theory in which "constitutional interpretation must track the denotative exemplars identified by .
. • Founders' intent". The second is exemplified by a theory
in which "constitutional law should ignore history and simply
track the best moral and political theory we have". Rich-
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Let us examine this assumption as it occurs in other, nonlegal, contexts.

That may shed light on the legal situation.

One longstanding debate among journalists is whether,
qua journalist, they should do more than present the facts
to their readers, listeners, or viewers.

Those who argue

,.

that they should present only the facts claim that anything
else is advocacy, propagandizing, or, to use a less-loaded
term, editorializing.

The difference between a news report

and an editorial opinion, it is said, is precisely that the
former, but not the latter, is factual.

News reports reveal

the facts as they are; editorial opinions skew the facts in
certain ways to persuade readers, listeners, or viewers.

On

this view, anything beyond mere reporting of the' facts is an
exercise in advocacy, persuasion, or ideology.
This, I submit, is far too crude, for there is middle
ground (logical space) between presenting, discovering, or
revealing the facts on the one hand and skewing, coloring,
or inventing them on the other.

In fact, it is arguable that

there is no such thing as an unbiased presentation of the
facts.

All reporting, it might be argued, is interpretive,

for every journalist understands and presents the world in

ards, Toleration and the Constitution, p. 21. Richards rejects both of these polar positions in favor of an interpretive or constructivist approach.
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certain ways but not others. 21

We cannot help but cast an

interpretive shadow on what we see, hear, and report.

But

this is not invention, for the facts constrain the report.
If it were literally invention, there would be no constraints
whatsoever on what a journalist reported.

The journalist

could make up or contrive the "report".
This is a perfect example of how the dichotomy between
discovery and invention is impoverished.

In a number of

personal and professional activities, we do more than discover and invent.

sometimes we interpret.

Interpretation is

like discovery in that the object of our actions preexists
them; but it is like invention in that both are creative
processes.
nalism:

The question is, how should we conceive of jour-

as invention, as discovery, or as interpretation?22

I leave it to others, including journalists, to answer this
question.

21 see , e.g., Jeffrey Olen, Ethics in Journalism (Englewood Cliffs, N.J.: Prentice Hall, 1988), p. 87 ("[R]eporters
are not passive human beings. They reach conclusions about
what they observe.
They find connections among what they
observe.
They develop a context against which what they
observe becomes meaningful.
That is, they develop a feel
for, or an understanding of, 'the facts', which the mere
recording of 'the facts' cannot communicate").
22See ibid., p. 84 ("Is it the job of reporters merely
to describe events as best they can, or is it to interpret
and explain them as well? Must reporters report only what
they observe, or should they also report their conclusions
about what they observe? Are reporters free to invent and
combine events . • . without letting their readers know they
are doing so?").

95

Much the same debate goes on among historians.

Some

people claim that, the historian I s job I qua historian, is to
layout the facts for the reader, letting the reader himself
or herself draw conclusions concerning causation, importance,
motivation, and consequences.

Others deny this, insisting

that history is open-ended and that any sort of "objective"
history is impossible.

These latter theorists claim that

there are no constraints on historical research and writing. 23 One historian may view a set of events as a Marxist
clash of bourgeoisie and proletariat; another may see it
quite differently--as, say, the unfolding of divine will;
and still another may view it as manifest destiny or successive stages of capitalism.
Thus, it might appear, again, that we must choose between revealing the
this is a mistake.

~acts

and making them up.

The dichotomy is false.

involves or consists in interpretation.

But as before,
All history

The historian begins

with a set of data--events, things that happen--and puts a

23Napoleon is reputed to have said that history is but
a fable agreed upon. A fable, of course, is "a short story
not based on fact", Oxford American Dictionary, p. 230, and
hence made up or invented.
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particular spin or construction on them. 24 This construc::tion
may be good or bad, true or false, acceptable or unacceptable, useful or useless; but it is a construction nonetheless,
not a fabrication.

Like the journalist, the historian is

ultimately constrained by what happened in the world.
In light of this, let us sharpen our conception of interpretation.

Logically speaking, to interpret a thing is

to explain or elucidate it, to construe or put a construction
on it.

That which is interpreted is represented in a certain

way to the mind; it is given signification, rendered clear
or explicit.
meaning.

To interpret is, in the broadest sense, to give

Thus, if A interprets B, B preexists A's inquiry

and efforts.

But B is unclear or mysterious in some way,25

and A seeks to make it clear(er) and (more) intelligible by

24contemporary political pundits speak of putting a
"spin" on the facts. Those who do so are called "spin doctors". The language is revealing, for the thing spun prexists the spinner. This takes it out of the realm of invention. But more than one spin can be put on the same fact or
event, which takes it out of the realm of discovery.
So
spin-doctoring is an example or form of interpretation.
25Barnes argues that obviousness is incompatible with
interpreting. As she puts it, "If it is obvious to A that
x is F, then A is not interpreting x as F for himself".
Barnes, On Interpretation, p. 26. But if interpretation consists in making sense, as I claim in the text, there is no
reason why one cannot interpret (that is, make sense of) the
obvious. A weaker claim, one neither defended nor discussed
by Barnes, is that if it is obvious to A that x is F, there
is no point in interpreting x as F. That would explain why,
though it is possible to do so, we seldom interpret the obvious; it is pointless.
For the reason given, I accept the
weak claim and reject Barnes's strong claim.
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casting it in different terms.

The goal of this activity is

to understand or render meaningful,· after which certain practical uses can (but need not) be made of the thing interpreted.
Logically speaking, the interpretandum, or thing to be
interpreted, can be a written text, a set of actions or purposes, a practice, a series of decisions, an art work, or
perhaps a string of events that do not involve human beings.
The interpreter is most often a person, though nothing prevents nonpersons such as computers from making sense of data. 26

In legal contexts, a common interpreter is the judge,

and the data are either rules, practices, principles, or
actions that comprise part or all of the legal community.
At least part of the debate concerning constitutional
adjudication occurs among nonliteralists, those who acknowledge that judicial decision is an exercise in interpretation.

Why, then, is there so much disagreement?

Why can't

we get clear on the nature of interpretation and then limit
judges to that activity and nothing else?

One reason is that

there are different conceptions of interpretation.

There is

also disagreement on the nature and extent of the data to be
interpreted.

26 In any case, I assume that only persons are interpreters.
Nothing in my argument hinges on this assumption,
though it is a matter of interest to philosophers of mind
whether computers and other artifacts can make sense of data.
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For example, one theorist may insist that judges should
interpret both the text and the context in which it was written.

still others may permit the judge to interpret legal

practice as a whole, 27 or some subset of legal practice, such
as the arguments that lawyers typically make to judges in
courts of law or in legal briefs.

So the first source of

disagreement has to do with the interpretandum.
of thing can and should be interpreted?

What sorts

Different answers

to this question generate different theories of interpretation.
Another source of disagreement is ontological.

It has

to do with the way the objects of interpretation are individuated.

For example, should we think of the constitution as

a single entity, such that any interpretation of it must take
into account the whole document?

Or should we think of it

as a collection of distinct sentences, clauses,

or other

27This is Dworkin's approach.
See Dworkin, Law's Empire, p. 400 (liThe actual, present law, for Hercules, consists in the principles that provide the best justification
available for the doctrines and devices of law as a whole") .
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parts that mayor may not be consistent with one another?28
In other words, is it a whole or a mere collection?

Is it

possible to read a particular clause in isolation from the
rest of the document, or must one read it in context, so to
speak?

These are important questions, only some of which,

for reasons of space, I can address in this essay.
There is also,

not surprisingly,

source of disagreement.

an epistemological

Even if we could agree on the nature

and proper objects of interpretation, we would need to address the question of how judges recognize the data to be
interpreted.

What brings certain data but not others to the

judge's attention?

Can a judge's conceptual scheme prevent

him or her from "seeing" or "recognizing" certain objects of
interpretation?

If so, is there any way to open up categor-

ies (logical spaces) so that these objects are "visible,,?29
28Richards has a holistic ontology. He insists that the
constitution be viewed as a single document, infused with a
single value. See Richards, Toleration and the Constitution,
pp. ix-x. Frederick Schauer is skeptical about the utility
of such an approach, claiming that it is best to view the
constitution as a "series of fl.lnnels"--one representing the
First Amendment, one the Second, and so on-- into which judges
and others pour the liquid of meaning. See Schauer, "Easy
Cases", pp. 433-38. For Richards's criticism of Schauer on
this point, see Richards, Toleration and the Constitution,
pp. 49-52.
29For an argument to the effect that one's ability to
"see" or "recognize" objects depends on one's conceptual
scheme, see Marilyn Frye, The Politics of Reality: Essays
in Feminist Theory (Trumansburg, N. Y. :
crossing Press,
1983), esp. pp. 152-74. Frye argues specifically that since
there is no category for lesbians in the prevailing "phallocratic" conceptual scheme, lesbians do not exist. That is
to say, they are not "seen".
That explains the title of
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Again, different answers to these questions generate different theories of interpretation.
Finally, there is the question of constraint.

Given

that interpretation is not invention, it is constrained in
some way by the data.

What sorts of constraint are there?

Three that spring to mind are (1) the meaning of linguistic
expressions,

(2)

the intentions with which expressions are

or were uttered, and (3) the practices in which legal actors
participate.

In what way do these and other constraints

limit the judge's discretion to reach a decision?

As we

shall see, this is a rich source of disagreement among constitutional theorists.

Just what constraints exist and how

and why they constrain judges are and have been matters of
considerable controversy.
As suggested above, there are affinities between discovery and interpretation on the one hand and invention and
interpretation on the other.
point is important.

Let me elaborate, because the

Both discovery and interpretation in-

volve preexisting objects.
some extent constrained.

The agent in both cases is to

In discovery, the thing is revealed

by the agent; in interpretation, the thing is constructed or
rendered meaningful by the agent.

Frye's final chapter:
Reality".

On the other hand, both

liTo Be and Be Seen:

The Politics of
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interpretation and invention are creative processes. 30

In

interpretation, the creation consists in representing the
data in a certain way; in invention, it consists in fabricating the object.
These affinities give rise to confusion on the part of
legal and constitutional theorists.

The problem is that

discovery, interpretation, and invention are represented as
points on a continuum, with discovery at one end, invention
at the other, and interpretation in the middle.

This repre-

sentation implies that the differences between these concepts
are differences in degree, when in fact they are differences
in kind.

It is not that invention involves more creativity

than discovery; invention necessarily involves creativity,
while discovery does not.

It is not that discovery involves

more constraint than invention; discovery necessarily in-

Elf a process is creative, it contains an element of
choice. At least one philosopher--Barnes--denies that interpretation entails choice. But her reason is inadequate. She
argues that, since choice requires awareness and interpretation does not, interpretation cannot entail choice.
See
Barnes, On Interpretation, p. 155. The premise, however, is
false. Whatever else it is, interpretation is a cognitive
activity that presupposes awareness, if not self-awareness.
That is why it is odd to conjoin (1) liS interprets X" and (2)
liS is unaware that S interprets X".
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volves constraint, while invention does not. 31
Why have scholars fallen into the trap of thinking that
discovery and invention exhaust the possibilities when it
comes to modeling judicial decision (adjudication)?32

One

answer, admittedly speculative, is that there are two basic
impulses underlying theoretical inquiry of any kind.

There

is first of all the impulse to absolutism or objectivism.
Some of us (or all of us, at certain times) wish to put judicial decisionmaking on a solid

footing~

If we can show that

judges discover the law rather than interpret or invent it,
we will have achieved a measure of certainty and precision
in the law.

For if all judges do is find the law and apply

it to various concrete fact situations, there is little room
for anxiety concerning fidelity to the law or mistaken applications of the law.

Legislators, we might say, are to make

the law; judges are to apply it.

It is as simple as that.

For those who are already attracted to mechanistic jurisprud-

31There is a sense in which even invention is constrained. For example, as Joel Feinberg has pointed out, no
person can invent a perpetual motion machine, given the laws
of nature. But this is a contingent constraint, not a logical constraint. I am now concerned with the essence of invention, not with what it is physically or practically possible to invent.
32Not all scholars have fallen into the trap. Posner,
for example, has not.
See Posner, liThe Jurisprudence of
Skepticism", p. 840 ("I do not believe that merely because
the methods of exact inquiry are rarely usable by judges in
deciding cases, most judicial decisions must be political or
random").
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ence or to objectivism in law or morality, this is an attractive model of adjudication.
On the other hand, there are those who are attracted to
relativism or subjectivism.

These people doubt that there

are real constraints on legal or moral decisionmaking.

For

these people, the model of invention will be most attractive,
for it portrays judicial decision as a process of making up
the law, of manufacturing it for particular needs or purposes.

Invention, by nature, is unconstrained.

digm of creativity.

It is the para-

On this model, judges consider whatever

material they wish in order to resolve legal disputes.

Among

those who have been sympathetic to this model of judicial
decision are the legal realists and, more recently, members
of the critical legal studies movement. 33

At its most ex-

treme, this view holds that there are no constraints whatsoever on judicial decisionmaking--that, in effect, there are
no easy cases.

A less extreme view holds that there are

constraints, but that all of them are self-imposed.
As I have tried to show in this chapter, the models of

33 For a discussion of legal realism, see Posner, "Legal
Formalism". See also Andrew Altman, "Legal Realism, Critical
Legal Studies, and Dworkin", Philosophy ~ Public Affairs 15
(Summer 1986):205-35. For a discussion of the critical legal
studies movement, see, besides the Altman essay, Alan Hunt,
"The Theory of critical Legal Studies", Oxford Journal of
Legal Studies 6 (Spring 1986):1-45. See also Roberto Mangabeira Unger, The Critical Legal Studies Movement (Cambridge:
Harvard University Press, 1986). Dworkin has a few choice
words about critical legal studies in Law's Empire, pp. 27175.
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discovery and invention exert a strong pull on the imagination.

Is it any wonder that with respect to morali·ty, many

people are attracted to either objectivism or subjectivism?
These positions correspond, respectively, to discovery and
invention.

Objectivists (in the sense in which J.L. Mackie,

for example, uses the term)34 hold that moral values are out
there to be discovered; they are built into the fabric of the
world, so to speak.

Subjectivists hold that moral values are

manufactured out of whole cloth by each individual.

To the

objectivist, rightness and wrongness are properties of preexisting objects; to the subjectivist, rightness and wrongness
are, if anything, properties imposed on the world by agents.
What I have tried to show, through example and argument,
is that there is a logical alternative to these views.

Rath-

er than discover or invent moral values, one can begin with

34J • L. Mackie, Ethics: Inventing Right and Wrong (Harmondsworth, England:
Penguin Books, 1977), chap. 1 ("The
Subjectivity of Values"). Actually, Mackie does not use the
word "objectivism". He defends what he calls "moral scepticism" or "moral subj ectivism", defined as "the denial of
objective moral values". Ibid., p. 48. Since "subjectivism"
and "objectivism" go together, linguistically and historically, we can call the affirmation of the existence of objective
moral values "objectivism".
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the world as it is and construct them. 35

This is essentially

an interpretive process that involves both constraint and
creativity.

It is an attempt to make sense of the moral

world, to understand it, to come to grips with it, to render
it intelligible, comprehensible, and meaningful. 36

4. Is Interpretation possible?
Now that we have a working conception of interpretation,
we need to ask whether, in general or specifically in legal
contexts, it is possible and necessary.

I argue that with

respect to adjudication, it is both possible and necessary.
Interpretation of any kind is possible because it involves
both creativity and constraint.

Interpretation is always and

necessarily of something, which is to say that the objects
of interpretation constrain it in some way; they shape and
delimit it.

This is what distinguishes interpretation from

invention, which, as we saw, is the unconstrained manipula-

35 Cf • Michael Walzer, Interpretation and Social criticism (Cambridge: Harvard University Press, 1987), chap. 1
("Three Paths in Moral Philosophy"). Though Walzer's book
predates my essay, I arrived at the terms "discovery", "invention", and "interpretation" independently. In any event,
Walzer's concern is moral philosophy, not adjudication. The
trichotomy, as I have indicated in the text, pops up everywhere.
36The same false dichotomy--objectivism or subjectivism,
total constraint or no constraint--appears in the thinking
of some linguists and philosophers of language. See, e.g.,
George Lakoff and Mark Johnson, Metaphors We Live ~·(Chica
go: University of Chicago Press, 1980), chaps. 25-29.
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tion of raw material to produce a new object.
And that is why it is always a criticism of an interpretation, qua interpretation, that it does not do justice to
the data.

This is another way of saying that the interpreter

has not been sufficiently constrained.

For example, if I

"interpret" The Adventures of Huckleberry Finn37 as a parody
of nuclear warfare, it makes more sense to say that I have
failed to interpret the text at all than that my interpretation is bad, unilluminating, or in some other respect inadequate.

Later in this chapter, I will examine different kinds

of constraint.

For now, the important point is that con-

straint is essential to interpretation.

Without it, inter-

pretation becomes a thing of a different kind:

invention.

Interpretation is possible because it is a creative
process or activity.

If there were no choices or decisions

to be made by the agent--no possible interpretations to be
considered and rejected--then one would be engaged in discovery rather than interpretation.

A theory of interpretation,

whether in religion, history, science, literary criticism,
or law, must give an account of this creative process.

It

must not only explain the nature of the choice at hand (in
what does it consist?), but provide criteria for good and
bad, acceptable and unacceptable, interpretations.

In Chap-

37Mark Twain, The Adventures of Huckleberry Finn, with
an Afterword by Alfred Kazin (New York: Bantam Books, 1981)
(originally published 1884).
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ter 6, I give just such an account of constitutional interpretation.

I argue that in resolving a constitutional dis-

pute, a judge should develop and defend a theory of value in
order to give sense to particular constitutional provisions.
In other words, I state and defend a normative theory of
constitutional interpretation.

5. Is Interpretation Necessary?
At first blush, this is an odd question--like asking
whether breathing is necessary.

We simply assume that it is,

though, when we reflect on it, we see that it is only contingently necessary.

Given our aims (one of which, presumably,

is to stay alive), we must breathe; it. is necessary.

One

might similarly respond "Given our aim of doing history,
science, or literary criticism, one must interpret".

If

interpretation is necessary at all, it must be necessary for
something else, or in order that something else may be done
or accomplished.

But the question is odd in a different way,

too, for, as we saw, there are many kinds of interpretation
(or many interpretive activities).

consequently, we need to

be more specific; we need to ask "Is interpretation of kind
K necessary?", where "K" marks a specific activity or domain
of interest.
since the subject of this work is constitutional interpretation, let us ask whether interpretation is necessary in
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constitutional adjudication.

This question can be broken

into two parts, corresponding to the two-pronged analysis of
interpretation given above:
cation be constrained?
be creative?

(2)

(1) Must constitutional adjudiMust constitutional adjudication

The answer to both questions, paradoxically,

is "Yes", which is to say that constitutional adjudication
is deeply and inescapably interpretive.
it.

It is committed to

Notice, however, that this does not entail that adjudi-

cation is exhausted by interpretation, as Fiss suggested. 38
It is to say only that, whatever else adjudication may be,
it involves interpretation.

Let us consider these questions

in turn.
a.

Must constitutional Adjudication Be Constrained?

There are, in general, two kinds of constraint:
and nonnormative.

normative

The law requiring individuals to pay taxes

on their income is a normative constraint on behavior.

Al-

though individuals can (sometimes) avoid paying taxes, they
are not supposed to. 39

They are constrained in a normative

way to pay income tax.

If I unjustly tie my neighbor to a

chair, however, his or her behavior is constrained in a nonnormative way.

Normative constraints are those that are

based on norms or standards (in this case, a law).

38See

It is

Chapter 2, Section 1.

39 I owe this point to Frederick Schauer.
"Easy Cases", p. 424.

See Schauer,
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this sort of constraint that I have in mind in what follows.
Adjudication, as we saw in Chapter 2,
process of rendering judgment.

is the act or

Constitutional adjudication

is that subset of adjudication which involves either questions concerning the basic framework of society40 or questions concerning a basic text such as the Constitution41 (depending on how we conceive of "the constitutional").

In the

narrow sense of that phrase, the relevant constraint is the
text.

To adjudicate in the narrow sense is to use -the text

to resolve the dispute at hand, which means that the text
serves as a constraint on adjudication.

It must be dealt

with, considered, used in some way by the judge.

It must

figure in the decisionmaking process.
In the broad sense of the phrase, the constraints are
different, but nonetheless real.

Imagine a case in which the

judge orders that such-and-such be done to or for one of the
parties in the case.

No reason is given, no authority cited,

no attempt made to render the decision consistent with prior
decisions of this or any other court.
cation?

Has there been adjudi-

It seems not, and it is important to see why not.

There has been no adjudication because the judge has acted
in an unconstrained fashion.

Adj udication without constraint

40This is the broad sense of the term.
section 2.
41This is the narrow sense of the term.

See Chapter 2,
See ibid.
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is not adjudication at all; it is brute, bald decisionmaking.
It is invention.
The point is that in order for a decision to count as
a judgment, and hence as a case of adjudication, it must be
rational,

based on relevant considerations only,

product of argument.

and the

By "product of argument" I mean only

that reasons have been or could be given in its favor; an
effort has been or could be made to justify it.

Each of

these elements--rationality, relevance, and actual or possible justification--constitutes a constraint of sorts on the
judge, and hence on adjudication as a process. 42

So the an-

swer to the question posed at the outset of this sUbsection
is "Yes":

Constitutional adjudication must be constrained,

either by a text, by the mental states of those who produced
it, or by that which constitutes adjudication as an activity.
b. Must Constitutional Adjudication Be Creative?
answer to this question is also "Yes".

The

Those who answer it

negatively maintain that constitutional adjudication can be
modeled or conceived as discovery.
ments for this conclusion.

Let us consider two argu-

Fir~~~

consider the argument

that, in resolving disputes, a judge can discover the mental

42 Cf • Posner, "The Jurisprudence of Skepticism", p. 862
(reasonableness is a constraint on judges).
In Posner's
words, "a legislator is not constrained by the traditions of
his office to be 'reasonable'; he can if he wants be a pure
practitioner of interest-group politics. The judge is constrained, and while the domain of the reasonable is large,
it is not infinite". Ibid.

III

states (intentions, hopes, expectations, and so forth)

of

certain persons--say, the drafters of the Constitution.

Is

this possible?

As I argue in Chapter 6, it is not.

The

process of ascertaining mental states is necessarily creative, for it consists in a series of decisions or choices.
Which mental state is appropriate to the situation?
mental state prevails in cases of conflict?

Which

Which level of

abstraction is appropriate to the mental state in question?
The judge cannot simply discover these things, as one discovers a planet or a waterfall, for often there is more than one
thing there.

The judge must select from among them.

This

is one way in which constitutional adjudication must be creative.
Second, consider the argument that, in resolving disputes, a judge can discover the meaning or sense of constitutional or other expressions.

Is this possible?

As I argue

in Chapter 5, while meaning is susceptible to discovery, the
sense of an expression is not, and sense is what judges need
in order to resolve disputes.

The process of ascertaining

the sense of an expression, like that of ascertaining mental
states, is necessarily creative.

It involves selecting one

from among several possible uses of an expression, which
together comprise its meaning.

Even such apparently clear

expressions as "neither shall any Person be eligible to [the]
Office [of President] who shall not have attained to the Age
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of thirty five Years,,43 are ambiguous.

They can be used in

more than one way--that is, to make more than one statement.
Thus, ascertaining the sense of a constitutional expression involves choice, and hence creativity.

Nor could it be

otherwise, for, as John Searle and others have shown, there
is no such thing as acontextual meaning (meaning in a "null
context").«

"[W]e understand the meaning of . • • senten-

ces", he writes, "only against a set of background assumptions about the contexts in which the sentence could be appropriately uttered. ,,45

These background assumptions take

the judge's activity out of the realm of discovery and put
it firmly into the realm of interpretation, for, depending
on what assumptions are made, the sense of an expression will
differ.

I will have more to say about this and other such

claims in Chapter 5.

6. Kinds of Interpretive constraint.
Some constraints, as indicated above, are constitutive
of adjudication as an activity or process.

They are what

distinguish adjudication from other sorts of decisionmaking

430.s., constitution, art. II, sec. 1, clause 4.
44John R. Searle, Expression and Meaning:
studies in
the Theory of Speech Acts (Cambridge: Cambridge University
Press, 1979), p. 117.
45 Ib id.
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or choosing.

Let us now focus on interpretive constraints,

those that make interpretation possible.
kinds:

external and internal.

There are two main

External constraints, as the

name implies, are imposed from without, while internal constraints are imposed from within, the enterprise.

The two

main kinds of external constraint are competence and authority.

The two main kinds of internal constraint are mental

states and expression meaning.
a. External.

Not everyone is competent to engage in

legal interpretation.

A human infant, for example, is inca-

pable of making sense of legal data, though he or she may be
more than competent to interpret perceptual, linguistic, or
other kinds of data.

The same is true of the insane, the

comatose, and the senile.

But in our legal system, it is

acknowledged that judges do not have a monopoly on interpretive competence.

Meese makes this point repeatedly in his

speeches when he calls on legislators, for example, to consider the constitutionality of the statutes that they enact.
As he puts it,

"constitutional interpretation is not the

business of the Court only, but also properly the business
of all branches of government". 46 One might add private cit-

46 Edwin Meese III, "The Law of the Constitution", Tulane
Law Review 61 (April 1987):985.
On this, if on no other
point, Richards agrees with Meese. See Richards, Toleration
and the Constitution, p. vii ("[T]he interpretation of [the
Constitution] is a just preoccupation not only of judges and
lawyers, but of all American citizens").
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izens to his list, for they, too, are competent to engage in
constitutional interpretation.

But not everyone is, so com-

petence is a constraint on interpretation.
Nor is everyone authorized to interpret, in the usual
sense of that word.

In our legal system, at least since the

decision in Marbury

~

Madison, the primary responsibility

for constitutional interpretation has resided with the Supreme Court.

Inferior courts are also authorized to inter-

pret the Constitution, though their decisions and interpretations are subj ect to being overruled by higher courts.
Meese's statement applies here as well, for when he says that
constitutional interpretation is "properly the business of
all branches of government", 47 he is implying that the president and individual legislators have the authority to act in
other people's name--that is, to bind them with their constitutional interpretations.
Although questions of interpretive authority are interesting and important in constitutional adjudication,

and

although they figure prominently in the theoretical literature, they are outside the scope of this essay.

The point

is that authority, together with competence, constitute external constraints on interpretation.

The former answers

the question "Who may interpret?"; the latter answers the
question "Who can (that is, is able to) interpret?".

47Meese, "The Law of the Constitution", p. 985.
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b. Internal.

Perhaps the most obvious internal con-

straint on judges is the text of the constitution itself,
and in particular the meaning of the text.

One might hold

that interpretation consists in ascertaining and explicating
the meaning of the Constitution or its parts.

That would

serve as a constraint on adjudication, for any interpretation
that is inconsistent with the meaning of the text would, to
that extent, be inadmissible.

That is, such an interpreta-

tion would not count as an acceptable interpretation. 48
A second internal constraint on interpretation is the
mental states of those who produced the text.

Perhaps we

should view the Constitution as an attempt at communication;
its drafters, we might conclude, were trying to tell us something or get us to do something. 49

If so, then their inten-

tions, hopes, expectations, and so on serve as constraints
on our behavior.

We would need to know what they were.

One

might also hold a mixed view, one that blends the meaning of
the text and the mental states of those who produced it. 50
48 I discuss meaning, sense, and allied concepts in Chapter 5. I argue for the centrality of expression meaning in
a theory of constitutional interpretation in Chapter 6.
49See Posner,
"Legal Formalism".
See also idem, "The
Jurisprudence of Skepticism", pp. 848-52.

SOIn a recent essay, Fiss identified a number of adjudicative constraints. Judges, he says, are not unconstrained,
even in cases such as Brown v. Board of Education of Topeka,
347 U.S. 483-96 (1954); 349 U.S. 294-301 (1955), where the
issues are large and difficult. Besides the "norms and conventions that define and constitute [the] profession" of
judging, a judge, Fiss says, is constrained by legislative
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I devote part of Chapter 5 to a consideration of these views.
As before, the present point is to show the different kinds
of constraint that make interpretation possible.

7. The Objects of Interpretation.
What sorts of thing can be interpreted?

I have suggest-

ed a number of interpretanda in this chapter, so let me survey and discuss them briefly.

First,

one can interpret

texts--written documents. The primary text in constitutional
interpretation is of course the constitution, but there are
or could be others.

The texts involved in other activities,

such as literary criticism, are numerous.
interpret practices.
tice, for example?

Second, one can

What sense can be made of legal pracHow should we interpret this or that

argument that lawyers make to judges?

Third, one can inter-

pret individual human actions or patterns of behavior.
occurs regularly in social science.

This

Fourth, one can inter-

pret nonverbal signs or objects such as paintings, sketches,
sculpture,
events.

and architecture.

Fifth,

one

can

interpret

This occurs regularly in history and the natural

history, prior case law, and the role of the state in private
and public life.
Owen M. Fiss, "The Death of the Law?",
Cornell Law Review 72 (November 1986): 11. To the extent that
legislative history reveals the mental states of those who
produced the text, it falls under the heading "mental
states".
I discuss the role of prior cases in chapter 4,
section 5. The role of the state is a third kind of internal
constraint.
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sciences.
Consider the following example.

According to a recent

newspaper report,
A herd of 25 elephants nudged a wounded elephant
calf nearly two miles to the nearest human protection after it was wounded by a tiger in eastern
India.
The animals apparently thought that the
staff of a nearby ranger's office would keep the
tiger from returning for the kill. After the herd
arrived at the station, rangers watched as the
elephant mother trumpeted over her dying baby. She
made several trips to bring water to cool the calf
from the intense midday sun, but it soon died. The
herd then disappeared and the rangers were able to
reach the calf and bury it.
For" the next two
nights, the herd returned and trampled the loose
earth covering the calf's body.51
To describe the elephant behavior as "mourning" is already
to interpret it.

It is to fit it into a familiar category--

a human category, no less--so that readers can make sense of
what happened.

Also, notice the ascription of motives, pur-

poses, and aims to the elephants.

Unless we categorize their

behavior in these ways, it is meaningless.

Interpretation

is such a common and essential process in our lives that we
may not realize that we are engaging in it.

The objects of

interpretation, in this case, are events in the world.
As every student of the subject knows, most of the debate concerning constitutional interpretation has centered
on a single object of interpretation:

the Constitution.

51 "Elephant Mourning", Houston Chronicle,
1988.

As

12 December
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philosophers of law, we should view this as an historical
accident, for surely there is nothing in the concept of interpretation itself that so limits our concern.

Indeed,

recently, Dworkin has argued that the focus on the constitutional text is too narrow.

As we shall see in Chapter 8, he

advocates that entire legal practices and traditions be interpreted, of which the Constitution, qua text,

is but a

part.

8. Can an Interpretation Be True?
This question is ambiguous.

I am not asking whether an

extant interpretation of law is true, let alone whether a
particular legal interpretation--say,

Dworkin' s--is true.

Rather, I am asking whether it is possible for an interpretation of any kind to be true.

Is an interpretation the sort

of thing that can be true or false?

This question has pro-

found implications for legal theory, for Dworkin has defended
what he calls the "right-answer" thesis for many years. 52
This is, roughly, the thesis that for a given legal dispute,
there is a right answer to the question "Who has the right
to prevail?".

One way to recast the right-answer thesis is

in terms of interpretation.

For any legal dispute, we might

say, there is a true interpretation of the law such that one

52 see , e.g.,
Dworkin, A Matter of Principle, chap.
("Is There Really No Right Answer in Hard Cases?").

5
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party, but not the other, has a right to prevail.

If inter-

pretations are neither true nor false, then we have reason
to doubt at least this version of the right-answer thesis.
There is a sense, of course, in which any, or almost
any, interpretation is true.

We might say that an interpre-

tation is true if it makes sense of at least some of the
data.

But this leads immediately to the conclusion that more

than one interpretation of the same data can be true, since,
in any interesting and controversial discipline

(such as

law), there are competing interpretations of some or all of
the data.

We already know that there are competing interpre-

tations of law and many other things; what we want to know
is whether anyone of them can claim to be true, or to have
truth on its side.
Perhaps we should broaden the claim a bit.

An interpre-

tation is true (we might say) if it makes sense of all of the
data, not just part.
son as the first.

But this claim fails for the same rea-

Two theorists can offer different inter-

pretations of tort law--the entire body of tort law.

One

person may interpret it as an instrument of bourgeois exploitation, while another may interpret it as the embodiment of
liberty and responsibility.

The interpretations are of the

same data, but the sense made of those data differs considerably.

On the view under consideration, however, both inter-

pretations are true!

This is counterintuitive.

How can
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different and incompatible interpretations of the same data
be true?

At most, it seems, one of them can be true.

We are left with a dilemma.

Either no interpretation

is true (because none can be) or more than one interpretation
of the same data can be true, which- is counterintuitive.
Rather than legislate the use of the concept of truth,53 I
propose that we abandon the idea that an interpretation,can
be true.

There are good reasons for this.

To interpret a

thing, as we saw in section 3, is to make sense of it.

But

different people, with different beliefs, attitudes, values,
orientations, aims, and purposes, find sense in different
places.

That is, persons X and Y can make sense of a given

interpretandum in different ways, just as the equipment manager in our earlier example can tidy the equipment room in
different ways.

It seems odd to say that there is a true

tidying of the room, for that implies that some tidyings are
false, which is absurd.
We are on firmer logical footing, I submit, if we simply
say that some interpretations are better than others, given

53This is what Barnes does when she argues (1) that some
interpretations are statements and (2) that, gyg statements,
they "can in principle take the values 'true' and 'false'''.
Barnes, On Interpretation, p. 78.
But it turns out that
Barnes has an odd conception of truth. In her view, "Exhibiting successfully executed artistic intent is sufficient for
establishing interpretive truth". Ibid., p. 56.
I submit
that this is not what we ordinarily mean by "truth".
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our aims. 54

By analogy, some tidyings of the equipment room

are better than others, given the aims of the coaches and
sports teams at the university.

One advantage of such an

understanding is that individuals can still argue about which
criteria should be applied.

Should the equipment be arranged

by color, texture, weight, smell, substance?

Should an in-

terpretation of law (for example) render it simple, easy to
apply in concrete situations, compatible with conventional
or critical morality, compatible with prevailing social theory?
I am proposing that our concern, and the underlying
theoretical debate, be shifted from truth ("Which interpretation, of those extant, is true?") to usefulness ("Which interpretation, of those extant, is most useful to our collective or individual purposes?II).55

since the parties can dis-

agree about which purposes ought to be served by an interpretation, they can continue to disagree about how to interpret

54Cf • Annie Dillard, Living Qy Fiction (New York: Harper & ROw, 1983) (originally published 1982), p. 134 ("Is
Linnaean classification true? Is Plato's metaphysic true?
Physical scientists, of course, speak of an interpretation's
being probable, or workable, or fruitful, just as [literary]
critics do.
Interpretations of data do not have the truth
status of data themselves; nor are they, I think, intended
to, which is why I attribute queasiness to Einstein, albeit
jokinglyll).
551 assume that truth and usefulness are distinct--that
is, that not all true things are useful and that not all
useful things are true. For those who maintain that truth
and usefulness are identical, I am advocating only a change
in terminology.
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the data.

Thus, we have opened up logical space for disa-

greement.
Let me conclude this chapter with an example of criterial disagreement.

Boston Red Sox pitcher Roger Clemens re-

cently uttered the following sentence in the presence of
reporters:

"If you keep writing about my family, somebody's

going to get hurt. ,,56

On one interpretation of this utter-

ance, Clemens was threatening the reporters.

This would be

the case if "somebody's" referred to the reporters.

On an-

other interpretation, however, Clemens was doing no more than
informing reporters that they were endangering him and his
family.

This would be the case if "somebody's" referred to

Clemens or his family.

Clemens later claimed that he was

"misinterpreted" by the reporters.

What he meant to say, he

claimed, was that his family was being endangered by the
reporters, not that the reporters themselves were in danger.
The data in this case consist of (1) Clemens's expression and (2) Clemens's intentions (or other mental states)
in uttering the expression.

When Clemens claimed to have

been misinterpreted, what he did was focus attention on his
mental states, which, to him, were the salient data.
however, may have focused on the expression itself.
interpretation is best?

Others,
Which

The answer depends on our aims or

56"Clemens: Remarks 'Misinterpreted"', Houston Chronicle, 27 January 1989. The exact quotation is not reported,
so I took the liberty of reconstructing it.
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purposes.

If our aim is to understand what Clemens and other

people say, then we will use expression meaning as the basis
for interpretation.

If our aim is to understand what Clemens

and other people mean (that is, intend to say), then we will
use mental states as the basis for interpretation.

Clemens

assumes that the latter is of sole or major concern, which
explains why he considers the former a "misinterpretation".
There are, unfortunately, misinterpretations of data.
But this is just to say that the criteria of interpretation
differ by person.

It is always on open question whether, for

a given utterance, we should focus on the meaning of the
expression uttered or the mental states of its utterer.
this is true generally of interpretation.

And

The sense we make

of the world, or parts of it, depends on our aims, goals, and
purposes.

So we should understand Dworkin's right-answer

thesis as follows.

The claim is that, for a given legal

dispute, one interpretation of the law is better than any
other, and that, on the best interpretation, one of the parties, but not the other, has a right to prevail.

This shifts

attention from truth to the goodmaking criteria for interpretation, which are themselves a matter of debate.
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CHAPTER FOUR
LEGAL INTERPRETATION

We have examined the concept of interpretation at some
length.

To interpret a thing, as distinguished from invent-

ing or discovering it, is to make sense of it--to represent
it to the mind in such a way that it serves one or more practical purposes.'

It is a two-place relation between a person

and a thing, an interpreter and an interpretandum.

Looking

closer still, we saw that interpretation involves--paradoxically--both creativity and constraint. 2

This is what gives

it its identity as a concept, what marks it out as a distinct
enterprise or activity.

The interpreter, whether in reli-

gion, history, science, literary criticism, or law, creates

'Cf. Ronald Dworkin, "Legal Theory and the Problem of
Sense", in Issues in Contemporary Legal Philosophy:
The
Influence of H.L.A. Hart, ed. Ruth Gavison (Oxford: Oxford
University Press, 1987), pp. 13-14 (interpretation, "most
abstractly described, . . . is the activity of trying to
impose coherence on the behaviour that makes up a s.ocial
practice, and imposing coherence means proposing some consistent point or meaning the behaviour can be taken to express
or exemplify"). For a critical discussion of Dworkin's conception of interpretation, see Chapter 8, section 1.
2Cf • Fiss,
"Objectivity and Interpretation", p. 750
("Viewing adjudication as interpretation helps to stop the
slide toward nihilism. It makes law possible. We can find
in this conceptualization a recognition of both the subjective and the objective--the important personal role played
by the interpreter in the meaning-giving process, and yet the
possibility of an inter-subjective meaning rooted in the idea
of disciplining rules and of an interpretive community that
both legitimates those rules and is defined by them").
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within the limits established by the constraints.
Now let us examine a particular context or activity in
which interpretation occurs:

legal practice.

Is legal in-

terpretation a special kind of interpretation, with problems
of its own, or is it just like any other kind of interpretation?

Is there something about the nature of law or legal

data, for example, that makes them resistant to the usual
techniques of interpretation?

Having answered these ques-

tions, we will narrow our focus further to constitutional
interpretation, which requires an extended discussion of the
concept of a text.

The chapter concludes with an examination

of the role of judicial opinions in interpretation and a note
on the theory and practice of legal interpretation.

1. Is Legal Interpretation Special?
If legal interpretation raises special problems, it is
because of the data.

For, presumably, legal interpreters are

no less competent to the task at hand than practitioners in
other fields.

Moreover, we must assume that what legal prac··

titioners and theorists refer to as "interpretation" is the
general activity I described in Chapter 3.
is my working assumption.

That, at least,

In what follows, I consider five

respects in which legal data might be said to raise special
problems.

I conclude that none of the reasons advanced in

support of these claims is persuasive, and hence that legal
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interpretation is but a species of the genus interpretation.
That is to say, any problems raised by legal interpretation
are attributable to the fact that it is interpretation, not
to the fact that it is legal interpretation.
a.

~he

Literality of Legal Expressions.

In a recent

discussion of the similarities and differences between legal
and religious interpretation, Grey claims that there is a
significant difference between legal and other kinds of text,
or between legal and other kinds of expression, and that this
difference affects their interpretability.
he says, has to do with literality.

The difference,

In Grey's words:

To identify a text as a legal instrument is to
place it in a genre whose interpretive conventions
presumptively require literal interpretation--not
in some impossible sense that excludes reference
to context or purpose in interpretation, but rather
in a sense that excludes taking the text as primarily figurative or symbolic. 3
First, let us assume that Grey is right about the existence of a convention (or, as he later puts it, "presumption")
of literality in the law.

And let us also assume that he

means something like the following by it.

Legal texts are

produced by people who mean what they say.4

They are not

speaking figuratively, metaphorically, symbolically, ironi-

3Grey , "The Constitution as scripture", pp. 13-14 (italics omitted).

4This is how I conceive of literality, or literal
speech. For a discussion, see Chapter 5, section 5.
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cally, or sarcastically.

Nor are they exaggerating, either

by understatement or by overstatement. 5

They are trying to

be as "definite and explicit,,6 as they can.

Does it follow,

as a theorist such as Grey might insist, that legal i.nterpretation raises special problems?
TIle answer is "No".

If our goal is to understand not

just the meaning of the expressions used by a particular
author or set of authors, but also what they intended or
meant to say by using them, then obviously it is important
to characterize their expressions as literal or nonliteral.
Once we characterize them as literal, the focus of the inquiry can be either the intentions of the author or the meaning
of the expressions, for, on the usual analysis of literality,
they are the same.
If we characterize them as nonliteral, however, a different set of interpretive canons must come into play, for
now there is a divergence between what was said and what was
meant.

We must infer the locutionary intentions of the

speaker from such things as the expression itself, the context in which it was uttered, the intonation of the utterer's
voice (if uttered orally), the utterer's facial expression

5 For a discussion of nonliteral speech acts, including
those mentioned in the text, see Kent Bach and Robert M.
Harnish, Linguistic Communication and Speech Acts (Cambridge:
MIT Press, 1979), pp. 65-70.

6Grey , "The Constitution as Scripture", p. 14.
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(again, if uttered orally), and literary emphasis (for example, italicization).7

We may conclude, having done all of

this, that the author was speaking metaphorically (for example).

That would constitute all or part of our interpreta-

tion of the utterance.
There is no difference, in principle, between literal
and nonliteral utterances when it comes to interpretation.
The same techniques can be applied to both.

Thus, even if

Grey is right (as we have assumed) that legal--but not other
kinds of--expressions are typically or always literal, it
does not follow that legal interpretation poses special problems.

Both literal and nonliteral utterances can be inter-

preted in the sense in which we have been using the term.
The general activity is the same.

Of course, if we conclude

that a particular utterance is nonliteral, we need to make
a special inquiry into the mental states of the utterer or
utterers to determine what was intended.
As for Grey's specific point--that religious texts are
"primarily figurative or symbolic"s--I want only to add that
this is true of many other literary genres.

Indeed, as I

argue in Chapter 6, the Constitution can easily be read and
understood as both a literal and a nonliteral utterance, or

7For various inferential strategies, see Bach and Harnish, Linguistic communication and Speech Acts, pp. 65-70.
SGrey, "The Constitution as Scripture", p. 14.
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as literal in some places and nonliteral in others.

At the

very least, we should not assume that its drafters and ratifiers meant what they said at every juncture--that they never
spoke figuratively or symbolically.

For this we need an

argument or theory, not an assertion or assumption.
b.

The Prescriptivity of Law.

A second reason for

thinking that legal interpretation is special is that its
data--rules, standards, laws, principles, policies, and so
on--are prescriptive in nature. 9 By "prescriptive" I mean
that its function is to guide behavior rather than (say) to
describe,

mirror,

or represent the world. 10

This is the

sense in which R.M. Hare uses the word ,,:hen he says that "The
language of morals is one sort of prescriptive language",

9Philosophers have long noted that the word "law" is
used both descriptively and prescriptively. John Austin, for
example, distinguished descripti ve laws--those "meant to
describe regularities in the natural world"--from prescriptive laws--those "meant to guide the behavior of individuals
who are capable of modifying their own conduct accordingly".
David Lyons, Ethics and the Rule of Law (Cambridge:
Cambridge University Press, 1984), p. 9. See also Jeffrie G.
Murphy and Jules L. Coleman, The Philosophy of Law: An Introduc1:ion to Jurisprudence (Totowa, N.J.: Rowman & Allanheld, 1984), p. 8. Austin's distinction can be found in his
The Province of Jurisprudence Determined and the Uses of the
Study of Jurisprudence, with an Introduction by H.L.A. Hart
(London:
Weidenfeld and Nicolson, 1955) (originally published 1832) [hereafter Austin, The Province of Jurisprudence
Determined] •
10Cf • Fiss,
"Objectivity and Interpretation", p. 751
("Legal texts are prescriptive.
Though they presuppose a
state of the world, and employ terms and concepts that are
descriptive or representational, their purpose is not to
describe, but to prescribe").
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for, to Hare, "the function of moral principles is to guide
conduct" • 11

It is what H. L.A. Hart,

in another context,

calls an "imperative", 12 and John Searle a "directive". 13

As

Searle puts it, the common feature of directives (of which
there are many kinds, including requests, pleas, and warnings) is "that they are attempts
the hearer to do something". 14

by the speaker to get
Law, it might be said, is

typically or necessarily prescriptive in this sense.
For example,

consider this passage from James

Boyd

White's 1982 essay "Law as Language",15 in which White discusses (among other things) the similarities and differences
between legal and literary interpretation:
Reading law is at heart just one version of the
process I have described, but it does have some
particular features of its own. For example, the
reading of a legal text must be tentative in a
different way from the reading of a literary text,
for in its own terms the legal text is authorita11R•M. Hare, The Language of Morals
University Press, 1952), p. 1.

(London:

Oxford

12Hart , The concept of Law, pp. 18-20, 234-35.
Hart
lists requests, pleas, and warnings as types of imperatives.
See ibid., pp. 18-19.
13searle, Expression and Meaning, p. 13.
14 Ibid •
15James Boyd White, "Law as Language: Reading Law and
Reading Literature", Texas Law Review 60 (March 1982) :415-45
[hereafter White, "Law as Language"]. A revised version of
Whi te' s essay appears as "Reading Law and Reading Literature:
Law as Language", in James Boyd White, Heracles' Bow: Essays
Qn the Rhetoric and Poetics of the Law (Madison: University
of Wisconsin Press, 1985), chap. 5.
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tive. Whether you like it or not, as reader of the
statute or contract or trust or judicial opinion
you are in the first instance its servant, seeking
to make real what it directs. 16
As I interpret White, when he says "authoritative", he
means what I have called "prescriptive". 'This is why he
emphasizes the directive nature of the text and characterizes
the reader of a legal text as its "servant".

The idea is

that someone--the author of the text, your "master"--is trying to get you to do or believe something.

I suppose that

is what makes the text "authoritative", which accounts for
White's use of the term.

So White's view is that in at least

one respect--prescriptivity--1ega1 texts differ from literary
and other texts.
As before, let us assume the truth of what is being
asserted:

that law is prescriptive, that it consists solely

in directives in the Searl ian sense.
interpretive problems?

Does this raise special

The answer is again "No",

for we

should still want (and perhaps need) to make sense of the
prescriptions under which we fa11. 17 Suppose I say to my
neighbor "You really ought to mow your lawn", the intention
being to get her to mow her lawn.

I have used prescriptive

1anguage--specifica11y, the language of morality or prudence.

1~ite, "Law as Language", p. 434.

17For a discussion, see Chapter 5, section 6.
I show
there that even directive expressions can have meaning.
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Does this prevent my neighbor from making sense of--that is,
interpreting--what I have said?

Surely not.

Not only can

she determine the meaning of the expression that I used by
appealing to her knowledge of linguistic conventions, but she
can take into account the look on my face, the intonation of
my voice, and the immediately preceding discussion (in short,
the context) in order to determine what I meant to say or do
by using it.

She can interpret both my expression and my

utterance.
So the alleged prescriptivity of law--of legal language--is not a bar either in principle or in practice to
interpretation.

It cannot therefore make legal interpreta-

tion specially problematic.

In Chapter 6 ,

I

address the

nature of legal language such as that contained in the Constitution, concluding that it can be used both prescriptively
and nonprescriptively.

That is to say, a single constitu-

tional expression can be used to (1) make an assertion about
the world and (2) direct action. 18

Consequently, both as-

pects of the expression can be interpreted.

It can be inter-

preted qua assertion and qua directive.

18See Searle,
Expression and Meaning, p. 29 ("If we
adopt illocutionary point as the basic notion on which to
classify uses of language, then there are a rather limited
number of basic things we do with language: we tell people
how things are, we try to get them to do things, we commit
ourselves to doing things, we express our feelings and attitudes and we bring about changes through our utterances.
Often, we do more than one of these at once in the same utterance").
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c. The constitutive Nature of Legal Language.

Many

philosophers of language, of whom Searle is perhaps the best
representative, distinguish two kinds of rule:
and constitutive.

regulative

The difference is that regulative rules

guide behavior, while constitutive rules define activities,
games, practices, and so forth. 19

For example, the rule re-

quiring that people walk on the right side of an enclosed
mall is regulative; its point is to get people to walk on the
right side of the mall.

The rule giving a batter three

strikes before being called out is constitutive; it is part
of the set of rules which constitutes or defines the game of
baseball.
This distinction is often extended to language, which,
to Searle and others, is a rule-governed activity or institution.

Thus, if a person with appropriate authority says "I

hereby declare you husband and wife" and a number of other
preparatory conditions obtain, the speech act in question
constitutes (creates, gives rise to, generates) a marriage.
The act literally changes the world by rearranging roles and
relationships.

Searle calls speech acts of this sort "dec-

larations" ,20 for the very act of declaring such-and-such
19 For a recent r though brief, discussion of this distinction, see Robert M. Martin, The Meaning of Language (Cambridge: MIT Press, 1987), p. 71.

20searle, Expression and Meaning, pp. 16-20. According
to Searle, "Declarations bring about some alteration in the
status or condition of the referred to obj ect or obj ects
solely in virtue of the fact that the declaration has been
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makes such-and-such the case; the act constitutes the thing
in question.
Here again, White is to the point.

In the article cit-

ed, he compares legal and literary texts:
[W]hile a legal text speaks directly to its reader,
as other texts do, the textual community it establishes with the individual reader is also a way of
making another community, a community among its
readers. In this sense, law is structurally ulterior in character, for it is always meant to affect
what you say and do in relation to others. Indeed,
it is literally and deliberately constitutive: it
creates roles and relations, places, and occasions
on which one may speak; it gives to the parties a
set of things that they may say, and prohibits them
from saying other things; it makes a real social
world. 21
One interesting feature of consti tuti ve language is
that, though its point is to constitute rather than mirror
or change the world, there is often a fact of the matter
concerning the thing constituted.

To borrow an example from

Searle, when an umpire calls a baserunner out, we can still
ask "But was the runner really out?

Was the runner off base

successfully performed".
Ibid., p. 17.
Of course, there
must first be an institution (of marriage, for example), but
this does not undermine Searle's point. See his discussion
of "extra-linguistic institutions", ibid., p. 18.
For a
seminal discussion of speech acts, see J.L. Austin, How to
Do Things with Words, 2nd ed. Marina Sbisa and J.O. Urmson
(Oxford: Oxford University Press, 1978).
21 White,

"Law as Language", p. 434.
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when tagged?".22

We may even view a televised replay in or-

der to make such a determination.

In other situations (for

example, where there is a declaration of war), the situation
does not lend itself to such second-guessing, for there is
no underlying fact of the matter on which the declaration is
based.

One who has heard the utterance "I hereby declare

war" by an acknowledged political authority does not ask "But
was war really declared?".

That would betray a misunder-

standing of what happened.
Let us assume, with White, that all or some significant
subset of legal language is constitutive in this way.

Would

it make legal interpretation any different from, say, literary interpretation?

Again, the answer is "No".

First, we

would still need to ascertain the meaning of the expression
used, which, as I demonstrate in Chapter 5, is necessarily
an interpretive process.

Second, we may wonder whether the

utterer of the expression is speaking literally, for, if not,
then the constitutive speech act has not occurred.

This,

too, requires interpretation.
Third, there is an additional element that calls for
interpretation in the case of a consti tuti ve speech act:
set of roles and relations that it creates.

the

In what relation

22See Searle, Expression and Meaning, p. 19 ("in certain
institutional situations we not only ascertain the facts but
we need an authority [for example, an umpire] to lay down a
decision as to what the facts are after the fact-finding
procedure has been gone through").
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do the parties stand to each other after the authority utters
the words "I hereby pronounce you· husband and wife"?

What

new roles do they occupy? What rights, duties, and responsibilities do they now have that they previously lacked?
obligations, if any, are created?

What

These new roles and rela-

tions constitute an additional set of interpretive data, but
do not change the fundamental nature of the interpretive
process.
So if the claim is that legal language and no other is
constitutive, it is false.

Any institution in which authori-

tative declarations are made necessarily involves or employs
constitutive language.

The problems of interpretation, such

as they are, are not special to law.

If the claim is that

legal language, whatever else it may be, is necessarily constitutive, it is arguably true, but does not change the nature of the interpretive task.

What it does, as we saw, is

give the interpreter a new and different interpretandum.

In

addition to making sense of the expression and the intentions
with with it was uttered, the interpreter mayor must make
sense of the roles and relations that it creates.
this is all White meant to say:

Perhaps

that law, but not litera-

ture, involves constitutive language, and that it thereby
complicates the interpretive task.
belabor the point.

If so, then we need not
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I need to make one more point concerning Searle's taxonomy of speech acts, for it will come up later.

A given ut-

terance can be used to perform a number of distinct speech
acts.

The expression "A car is coming",

for example, if

uttered in an appropriate context, can be used to (1) assert
that a car is coming, (2) direct a companion to get out of
the roadway, and (3) express fear that an accident will occur.

That is, it can be used to "tell people how things

are", "get them to do things", and "express our feelings and
attitudes".23

Nothing in logic precludes this from being the

case, and indeed it seems to be an obvious fact about everyday speech situations.
It follows that a given legal expression can be used to
perform more than one speech act.

This, °I suspect, has gen-

erated a good deal of the confusion that besets legal theorists, who, if their writing is any indication, think that
because (1) legal expressions can be used constitutively (to
declare, and hence make, such-and-such the case), (2) legal
expressions cannot be used in other, more mundane, ways.
inference is invalid.

The

I will have more to say about speech

acts and constitutive language in Chapter 5, where, among
other things, I set forth a theory of expression meaning.

23 Ibid ., p. 29.
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d. The Authori tativeness of Law.
is authoritative. 24

Law, it is often said,

Before we can determine the truth or

falsity of this claim, we must determine what is being said.
Authoritativeness, as ordinarily understood, is the quality
of being authoritative, and a thing is authoritative when it
issues from an authority or possesses authority.25
is an authority?

But what

There are two main uses of the term, one

of which appears to be derivative from the other.
first and primary sense, people are authorities.

In the

People are

authoritative either politically, in that they possess the
power or right to enforce obedience to their commands, or
intellectually, in that they possess influence over the opinions, beliefs, or attitudes of others. 26
Thus, George Bush is a political authority and the late
Richard Feynman was an authority on physics.

This does not

mean that one cannot be an authority of both kinds, for V.I.
Lenin, Mao Zedong, and James Madison (for example) were both

24See , e.g., Grey, "The constitution as Scripture", p.
2 ("literary texts do not have the direct normative authority

in our world that legal texts do"). See also Fiss, "Objectivity and Interpretation", pp. 755-58.
25see , e.g., The Compact Edition of the Oxford English
Dictionary, 2 vols. (Oxford: Oxford University Press, 1971),
p. 143 [hereafter Oxford English Dictionary].
~See ibid. ("authority" means "Those in authority; the
body or persons exercising power or command"). For the distinction between intellectual and other kinds of authority,
see Fiss, "Objectivity and Interpretation", p. 755 (intellectual authority is "an authority that comes from being right
in [one's] intellectual endeavor").
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political and intellectual authorities with respect to their
contemporaries.

They had both political and intellectual

influence over others.

Those who possess authority in either

sense of the word are said to be in authority or to occupy
a position or 'office of authority.
In the second and derivative sense of the term, objects
produced by human authorities (either political or intellectual) are said to be authorities.

Thus, in a court of law,

a lawyer may cite an authority (an authoritative text) to
settle a factual or legal question.

In nonlegal contexts,

we often refer to or invoke such authorities.

For many peo-

pIe, the Bible is an authority on a great number of questions, moral and otherwise.

Textbooks are considered author-

ities in universities, at least by students.

In medicine,

there are authoritative texts on anatomy, physiology, and
psychiatry.
What all of these authorities have in common is that
they were produced by people who are or

~lere

be authorities in their respective fields.

acknowledged to
The authority of

the object is in this sense derivative from, or logically
secondary to, the authority of its producer.

Indeed, the

word "author" signifies the person on whose authority a particular statement or action is made. 27

"Who is the author of

27Cf • Oxford American Dictionary, p. 40 ("author" means
"the originator of a plan or policy") .
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this madness?", I might ask, upon hearing of the Jonestown
massacre.

What I am asking for is the identity of the person

(Reverend Jim Jones) who had authority over the situation and
actions of the people.
with this in mind, let us return to the claim that law
is authoritative (and that this authoritativeness makes the
interpretation of legal data specially problematic).
is authoritative,

If law

it must be so in virtue of having been

produced by someone (or some set of persons) who is an authority.

Take the least controversial case of law:

tive enactment.
legislators.

a legisla-

The human authorities in this case are the

Their authority is political in nature, stem-

ming from their having been elected by the citizens to represent their interests.

Hence, that which they produce is an

authority, or is authoritative, on the matter at hand.
It is not hard to extend this idea to other human authorities, such as judges, executive officers, and drafters and
ratifiers of constitutions.

In each case, a set of persons 28

is made authoritative with respect to a certain task or set
of tasks.

That which is produced by this person--a judicial

opinion, an executive order, a constitutional text--is said
to be an authority.

The alleged authoritativeness of law

thus consists in its having been produced by human authorities.

28 The

set may contain only one member.
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Does this make legal interpretation specially problematic?

The answer is "No", provided, of course, that we keep

distinct the two questions that might be asked.

If we are

trying to interpret the mental states of the human authorities who produced a given law, then the objects of interpretation are mental states (intentions, hopes, expectations,
and so forth).

But if we are trying to interpret the lin-

guistic expressions produced by those authorities (which now
have an authoritative status), the objects of interpretation
are something else altogether.

So long as we keep the two

kinds of authority distinct, making sure that the objects of
interpretation are clearly before our minds, there is no difference between legal and other kinds of interpretation--even
if, as we have been assuming, law is always and necessarily
authoritative.
e. The Value-Ladenness of Law.

It has long been fash-

ionable among legal theorists to claim that law (or, more
precisely,

legal language)

is value-laden.

Thus,

Joseph

Grano, in an essay on the scope and legitimacy of judicial
review,29 argues that judges should "seek to bind the present
and the future only by value judgments that the various framers of our Constitution actually have enshrined in the Con-

29Joseph D. Grano, "Judicial Review and a Written Constitution in a Democratic Society", Wayne Law Review 28 (Fall
1981):1-75.
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stitution n • 30

A year later, Fiss defended the objectivity

of constitutional interpretation, but noted that his defense
"assumes that the Constitution has some meaning--more specifically, that the text embodies the fundamental public values
of our societyn.~

Fiss later described the Constitution as

"embodying a public morality".32
What do these claims come to?

What does it mean--what

could it mean--to say that the Constitution (or any other
text) "enshrines" or "embodies" values (or value judgments)?
What is a value judgment?

And if true, do these claims make

legal interpretation specially problematic?
Let us begin with the concept of a value judgment.

A

judgment, in general, is something that one makes or renders.
For example, I now judge that it is past noon as I writ.e this
sentence.

If I wanted to, I could express this judgment to

someone by means of language; I could verbalize it.

But I

need not.

More-

Some, but not all, judgments are expressed.

over, some judgments have as their objects value.

If I say

that a particular painting is beautiful, I am evaluating it,
or making a value judgment about it.

I am grading it on the

30 Ib id., p. 75.
31 Fiss, "Objectivity and Interpretation", pp. 762-63.
32 Ibid ., p. 763.
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basis of certain conscious or unconscious criteria. 33
The same is often done of actions, persons, and states
of affairs.

There are, we say, right and wrong actions, good

and bad people, desirable and undesirable states of affairs.
People value certain things but not others, and sometimes
they express those values by making judgments about them.
sometimes, indeed, we show people our values by acting in
certain ways, as when I skip an important meeting at work to
be with my ailing child.

My decision is at least evidence

that I value my child's health more highly than my job.

What

we value is largely--though, I suspect, not entirely--up to
us as autonomous individuals.
What can it mean to say that value judgments are "enshrined" in the Constitution, or that the Constitution "embodies" values or public morality?

The only sense I can make

of these statements is that the people who produced the Constitution--its framers--had certain values, which, when combined and structured, comprised a morality.

We can call this

a "public" morality, if by that we mean that the values were
widely held.

The constitution, a particular text produced

by these people, can then be viewed as an expression of their
values, just as the sentence "Abortion is wrong", if uttered

33 For a discussion of grading (or judgment) that shows
its essential connection to criteria, see J.~. Urmson, "On
Grading", Mind: A Quarterly Review of Psychology and PhilosQ2hy 59 (April 1950) :145-69.
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by S at time t, might be said to express S's feelings, attitudes, or values at t concerning the moral permissibility of
abortion.

Since the constitution, on this view, expresses

values held by its producers, it can be said to "enshrine"
or "embody" them.

They are, in a sense, "in there".

As theorists, we should realize that this talk of enshrinement or embodiment is figurative.

No text, including

the Constitution, can literally contain values; logically,
it is not the sort of thing that could.

Values, as we saw,

are held by people; it is people who make value judgments.
Occasionally (though not necessarily), these judgments are
expressed in language.

Searle and other philosophers of

language refer to such utterances as "expressives", for they
are used to "express our feelings and attitudes". 34

The

framers of the Constitution, presumably, valued some things
and not others, and they arguably expressed those values when
they uttered the Constitution.

Indeed, each person who ut-

ters the Constitution can express his or her values in the
process.
pIe,

My recitation of the Second Amendment,35 for exam-

can express my feelings toward private ownership of

handguns.

We would say in such a case that I

express my

34Searle, Expression and Meaning, p. 29.
~"A well regulated Militia, being necessary to the security of a free state, the right of the people to keep and
bear Arms, shall not be infringed."
u.S., Constitution,
amend. II.
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feelings or values by uttering the Second Amendment.
The question we are trying to answer is whether, assuming that law is in some sense value-laden, it poses special
interpretive problems.

On the analysis of value-Iadenness

just given, the answer is "No".

For one thing, the language

of the law is not unique in being expressive.

Moral, relig-

ious, and aesthetic language, too, can be used to express
feelings, attitudes, and values.

Moreover, the fact that

legal language is sometimes or always expressive in no way
undermines its interpretability.

For one of the things that

needs to be interpreted is precisely what (if anything) a
particular utterance expresses.
Consider a handful of examples.

What values are ex-

pressed by the Fourth Amendment's prohibition on "unreasonable searches and seizures,,?36

What values are enshrined in

the Eighth Amendment's prohibition on "cruel and unusual
punishments,,?37

What values, if any, are embodied by the

36"The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no Warrants
shall issue, but upon probable cause, supported by Oath or
affirmation, and particularly describing the place to be
searched, and the persons or things to be seized." Ibid.,
amend. IV.
37"Excessive bail shall not be required, nor excessive
fines imposed, nor cruel and unusual punishments inflicted."
Ibid., amend. VIII.
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Fourteenth Amendment?38

Now that we have analyzed these 10-

cutions, we can see that they raise no special problems for
legal interpretation.

They simply direct us to the mental

states of those who drafted, ratified, or in some other way
participated in the creation of the Constitution, so that we
can determine what values they sought to express by doing so.
What we go on to do or say about those values is another
matter.
Let me summarize this section.

The general question is

whether (and if so, in what way or ways) legal interpretation
is special.

I have considered five respects in which it

might be said to be special.

It is sometimes claimed that

(1) legal expressions are literal, (2) law is prescriptive,
(3) legal language is constitutive, (4) law is authoritative,

and (5) law is value-laden.

Interestingly, three of these

claims fall under Searle's five-fold classification of language use.

He says that we use language to "tell people how

things are" (assertives), to "try to get them to do things"
(directives), to "commit ourselves to doing things" (commissives),

to "express our feelings and attitudes"

(expres-

38:'All persons born or naturalized in the united States,
and subject to the jurisdiction thereof, are citizens of the
united States and of the State wherein they reside. No State
shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor
shall any state deprive any person of life, liberty, or property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws."
Ibid., amend. XIV, sec. 1.
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sives), and to "bring about changes through our utterances"
(declaratives) .39
The claim that law is prescriptive, as we saw, is a
surrogate for the claim that legal utterances are directive
in nature.

The claim that legal language is constitutive is

equivalent to the claim that legal utterances are declarative
in nature.

And the claim that law is value-laden is just the

claim that legal utterances are expressive in nature.
As I have shown, none of these claims, even if true,
would render law or legal language unique.

We use directive,

declarative, and expressive language in many nonlegal contexts.

Nor does the fact that legal utterances are direc-

tive, declarative, or expressive change the basic problem of
interpretation, which, as we saw in Chapter 3 f is an attempt
to elucidate or make sense of certain daoca.

If anything, the

fact that legal expressions can be used to do more than one
thing enlarges the set of data that must be interpreted; it
gives us new and interesting interpretanda.

How a particular

interpretation deals with these interpretanda, of course,
determines or at least bears upon its acceptability.
Perhaps this explains why legal interpretation has been
so controversial and so resistant to understanding.

Commen-

tators may be overwhelmed by the richness and diversity of
legal language--the fact that it can be used to do so many

39searle, Expression and Meaning, p. 29.
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things at once.

To name but two of these things, it can be

used to speak figuratively and to reshape the world.

As for

the alleged literality and authoritativeness of law, the same
conclusions hold.

Even if law is both literal and authorita-

tive, the interpretive enterprise is the same.

As always,

that task is to elucidate, make sense, or give meaning to a
body of data.

2. Interpretation and the concept of Law.
The most fundamental--and for that reason the most intractable and controversial--problem in legal and political
theory is the nature of law.

What is law?

How, if at all,

does law differ from morality, politics, religion, custom,
and etiquette?

The debate concerning the nature of law re-

sumed in earnest in 1961 with the publication of Hart's The
concept of Law.

It has continued unabated since, fuelled

largely by a series of publications by Dworkin. 4o

While not

every theorist or practitioner of law has a developed, articulated view concerning the nature of law, it is impossible
to do any sort of theoretical or practical work in law without committing oneself to a particular conception of law--or
at least ruling out certain conceptions.

What implications

40 The main publications are Taking Rights Seriously, A
Matter of Principle, and, most recently, Law's Empire. The
first two are collections of previously published essays.
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does this more fundamental debate have for the problem of
legal interpretation?

In other words, why does it matter,

for purposes of legal interpretation, how we conceive of law?
First, depending on how we conceive of law, the objects
of interpretation may be easy or difficult to retrieve and
use.

If, as some legal positivists have maintained, law is
the command of a sovereign41 or the record of an insti tutional body (for example, a legislature), 42 then the interpretive
task consists primarily in making sense of statutes, decrees,
and other texts produced by those individuals or bodies.

If,

as Hart has argued, the law of a society is the union of its
primary and secondary rules,43 then the interpretive task
consists largely in describing and relating those rules.

On

the other hand, if law is a set of (1) rules and (2) princi-

41 Th is is Austin's view.
Jurisprudence Determined.

See Austin, The Province of

42Dworkin calls this "the 'plain fact' view of the
grounds of law". Dworkin, Law's Empire, p. 7. According to
this view, "The law is only a matter of what legal institutions, like legislatures and city councils and courts, have
decided in the past". Ibid. I know of no legal theorist who
holds this view, though many theorists (Austin, Bentham, and
Hart, for example) maintain that there is a fact of the matter about what law is. The problem is that not all facts are
"plain" or "simple". Some of them are complicated.
43See Hart, The concept of Law, chap. V ("Law as the
Union of primary and Secondary Rules").
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pIes of political morality, as Dworkin44 and others have argued, then the interpretive task is more complex, for it must
accommodate these diverse elements.

The richer one's concep-

tion of law, the more elements there are to be interpreted
and related.
On other conceptions of law, the interpretive enterprise
might disappear altogether. For example, a central tenet of
legal realism45 is that judgments of law are but predictions
of what a judge will do in fact.

But how does one interpret

a prediction? The modern counterpart of legal realism, critical legal studies, holds that law--Iegal doctrine--is deeply
and inescapably contradictory. 46

If this is so, then the

interpretive task as conceived in this essay is doomed from
the start, for one cannot hope to make sense of contradictory
data.

The whole point of interpretation is to elucidate,

model, and represent, but it can do this only if the data
themselves are consistent with one another.
Finally, there is legal skepticism of the sort espoused

44See Dworkin, Taking Rights Seriously, chaps. 2 ("The
Model of Rules I") and 3 ("The Model of Rules II"). See also
idem, A Matter of Principle, chap. 2 ("The Forum of Principle").
45 For a discussion of legal realism, see Hart, The Concept of Law, pp. 132-44. See also Murphy and Coleman, The
Philosophy of Law, pp. 38-42.
46For a discussion of the critical legal studies movement, see Altman, "Legal Realism, critical Legal Studies, and
Dworkin". See also Hunt, "The Theory of critical Legal Studies"; Unger, The critical Legal Studies Movement.
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by Richard Posner.

In a recent essay,47 Posner advocates a

kind of interpretation, though, as we shall see in Chapter
5, he artificially limits it to the interpretation of communications.

Posner argues that statutes and constitutions are

attempts by authoritative bodies to communicate with subsequent generations, including judges, and that we (as well as
the judges) should interpret them accordingly.

If Posner is

right, then legal skepticism is compatible with at least one
kind of interpretation:

the interpretation of communica-

tions.

3. What Is the constitution?
As we saw in Chapter 2, nonliteralists (those who hold
that (1) all constitutional norms derive from the Constitution and (2)

constitutional norms do not derive from the

literal meaning of the constitution) are divided into two
logically exhaustive and exclusive camps.

Some of them, the

contextualists, maintain that the Constitution consists of
a written text and something else; others, the textualists,
deny this,

insisting that the Constitution consists of a

written text only.

The difference centers on the nature of

the Constitution.

In this section, at long last, we must

address this question, for it will help us determine whether

47posner, "The Jurisprudence of Skepticism".
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interpretation of the constitution raises special problems.
I argue in the next section that it does not.
First, let me describe two popular views concerning the
nature of the constitution.

Proponents of both views accept

the obvious fact that legal theorists interpret the constitution differently.

That is, even among those who profess to

be interpreting the Constitution, there is disagreement.

In

the first view, each interpretation of the Constitution is
itself, literally, a text.

Interpretations of the Constitu-

tion are not like texts, analogous to texts, or figuratively
texts; they are texts.

This implies that there are as many

Constitutions as there are interpretations or understandings
of it.

Moreover, since new interpretations can be made, new

Constitutions can come into existence.
On the second view, there is only one Constitution.

It

is defined syntactically, as a collection of symbols in a
language.

Each interpretation of this set of symbols--this

text--is just that:
it sense.

an interpretation, an attempt to give

The disagreement between the views is therefore

ontological; the parties carve up the world (more precisely,
a subset of the world) differently.

Whereas one party sees

a single text with multiple interpretations, the other sees
many texts.

Which view is correct, and why?

Constitution or many?

Is there one

Is it ultimately a matter of taste,

or are there reasons for preferring one view to the other?
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Suppose we adopt a particular contextualist view and say
that the constitution is a text plus the context in which it
was uttered (written or spoken).

This context, let us say,

is the set of circumstances that obtained in the 1780s--the
set of beliefs, attitudes, and understandings of those who
produced the document.

It also includes the. conceptual

scheme that was in place among the citizenry, the social
institutions that comprised society at the time, and even the
natural, physical environment.

The main benefit of such a

conception of the Constitution is that it is historically
realistic.
fact.

The Constitution is, after all, a cultural arti-

It was conceived and drafted by real human beings with

real concerns at a particular place and time.
were part of a real social world,
change it in various ways.

These people

though they sought to

The Constitution was part of an

effort to do this.
The costs of this conception are substantial.

For one

thing, what is gained, theoretically, by conflating the text
and the context in which it was written?

We get a simpler

theory, to be sure (because two entities become one), but
what if at some point in our work we wish to talk about the
Constitution qua text rather than the Constitution qua text
and context?

What if we want to talk about the Constitu-

tion's grammar, phraseology, or punctuation?

If we adopt

the view under consideration, we shall have to strip away the
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context and make it clear that, for the moment, we have only
the text in mind.

The fact is, we can talk intelligently

about either the text of the constitution or the context in
which it was uttered.

Nothing requires that these putative

entities be identified, so we only set ourselves up for

con~

fusion if we do so.
The same is true if we adopt an alternative version of
contextual ism and conceive of the constitution as a text plus
a set of moral or political principles.

I f we make this

identification, we can no longer say such things as "The
constitution expresses principles P,

Q,

and R",

for that

would amount, on this view, to saying "The text and its principles express principles P, Q, and R", which is redundant.
How can a principle express a principle?

We also find our-

selves uttering contradictions, as when we say, of a given
constitutional clause, that it does not express any moral or
political principles.

This is absurd, for the Constitution,

on the view under consideration, just is a text and a set of
principles.
>"

Nearly every legal theorist believes that the Constitution expresses moral and political principles--the principle
of checks and balances, for example.
enough?

Why isn't this good

Why is it not enough to talk of the Constitution as

an expression of such-and-such a value, or as a manifestation
of the value of so-and-so?

Why must we conflate (1) the
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constitution and (2) that which it embodies or expresses?
Theoretical clarity alone dictates that we pull these concepts apart.

Among other things, we want our conceptual

structure to reflect the way we speak and think, and we do
not, in practice, identify the constitution with both a text
and an underlying set of principles.
There is a lesson in this.

It is that we should build

as little into our conception of the constitution as we can,
leaving it to sUbstantive legal theory to relate the Constitution qua text to various other entities, such as its context, a set of shared ideals, cultural or linguistic conventions, and moral or political principles.

Perhaps when in-

terpreting the constitution judges should consider the context in which it was written (including, for example, the
mental states of its drafters), or perhaps we should conclude
that the Constitution makes most sense when held to express
a principle of autonomy, liberty, or human dignity.48

What,

then, is the thinnest possible conception of the Constitution?
As I have suggested repeatedly in this essay, the thinnest possible conception of the constitution is as a text-as a written document in a particular language (in this case,
English).

It is identifiable syntactically, that is, by its

48Cf • Richards, Toleration and the Constitution, p. 62
(individuals have an inalienable right to conscience).
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arrangement of symbols in a language. 49

It is not identifia-

ble by its semantic role, for on that score there is disagreement.

Thus, even a Martian could identify two tokens of

the Constitution as the same text.

The Martian, by hypothe-

sis, does not know to what, if anything, its words refer, or
what they can be used to say or do.

Each token of the Con-

stitution begins with the words "We the people,,50 and ends
with "The Congress shall have power to enforce this article
by appropriate legislation". 51

These words, together with

their arrangement in sentences, clauses, and paragraphs, are
what make the Constitution the text that it is.

In princi-

pIe, if not in practice, a computer can be programmed, and
a chimpanzee taught, to identify it.
Let me consider an objection to this view.
asked:

Why stop with the text?

tution entirely?

It might be

Why not dissolve the Consti-

If the fact that there are multiple inter-

pretations of the text means that the Constitution is not

49 This is the view of, among others, Nelson Goodman and
Catherine Z. Elgin.
See their essay "Interpretation and
Identity: Can the Work Survive the World?", Critical Inquiry
12 (Spring 1986) : 564-75 [hereafter Goodman and Elgin, "Interpretation and Identity"]. See also idem, Reconceptions in
Philosophy and other Arts and Sciences (Indianapolis: Hackett Publishing Company, 1988), cbap. III ("Interpretation and
Identity: Can the Work Survive the World?"). Goodman addressed some of these issues ten years earlier in Ways of
Worldmaking (Indianapolis:
Hackett Publishing Company,
1978), chap. I ("Words, Works, Worlds").

50U.S., Cons t't
1 u t'10n, preamble.
51 Ib id., amend. XXVI, sec. 2.
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identifiable with anyone of them, then why can't (shouldn't)
we say that since there are multiple copies of the text, the
constitution cannot be identified with anyone of them?

In

other words, why are there not as many constitutions as there
are copies of it?
There are two responses to this objection.

First, it

confuses a text-type with a text-token: and second, it fails
to appreciate the concept of a text, which, as indicated, is
defined by its syntactic role in a language.
confusion is easiest to deal with.

The type-token

Each copy of the consti-

tution is a token of the same type--an instance of the same
kind of thing, an exemplar of the same category.

This past

weekend, for example, I rode what I call a "Foothills Route"
on my bicycle.

I rode the same route two consecutive weeks.

Thus, although I rode the route on two occasions, I rode the
same route.

The route-type was the same, but there are now

at least two tokens of my having ridden it. 52

Hence, the

mere fact that there are multiple extant copies of the Constitution does not mean that there are multiple Constitutions.

There is one united states constitution (type), but

many copies (tokens) of it.
A text, I have said, is defined or identified syntactically.

Perhaps a simple example, drawn from a recent essay

52 put differently, there are now at least two members of
the category labelled "Keith's riding the Foothills Route".
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by Nelson Goodman and Catherine Elgin, 53 will clarify the
concept.

"Cape" is a single English word--a short text, if

you will.

Depending on the context in which it is uttered,

it can be used to refer to an item of clothing, a land mass,
. or a kind of buffalo.

The reference of the word is part of

its semantics, not its syntax.

What we have, then, is one

word with multiple senses or references.

What makes these

separate uses of the same word is its configuration of letters--a "c" followed by an "a" followed by a "p" followed by
an "e"--together with its role in a language (English).
But compare:

The series of letters forming "chat" is

at least two words, one English and the other French.

This

is because the word plays different roles in each language,
and, as indicated, words are individuated by language.

So

a text is a configuration of letters or words in a language. 54 It follows that the constitution, qua text, is a
configuration of letters or words in a language (English).
This is how I shall conceive of the Constitution in the remainder of the essay.

In Chapter 6, I use this as a basis

for rejecting an entire class of normative theory.

53Goodman and Elgin, "Interpretation and Identity" I pp.
570-72.

54Cf • ibid., p. 570 (" identi ty of text • . • is a matter
pertaining solely to the syntax of a language--to the permissible configurations of letters, spaces, and punctuation
marks--quite apart from what the text says or otherwise refers to") (italics omitted).
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4. Is Constitutional Interpretation special?
I argued earlier in this chapter that legal interpretation is not specially problematic.

It remains to be asked,

however, whether constitutional interpretation is like other
kinds of legal interpretation (for example, interpretation
of statutes, wills, contracts, and the common law).

Logical-

ly, of course, it could be the case that, while legal interpretation is like other kinds of interpretation in all relevant respects, there are fundamentally different kinds of
legal interpretation.
raise special problems?

Does constitutional interpretation
My answer is again "No".

In this

section I support that answer by considering and rejecting
two arguments to the effect that constitutional interpretation is special.
a. The Constitution as scripture.

At least two contem-

porary legal scholars, Sanford Levinson and Thomas Grey, have
emphasized the figurative--indeed, the religious--nature of
the Constitution by comparing it to scriptural texts such as
the Bible.

Levinson argues that, just as there is doctrinal

and interpretive disagreement among Biblical scholars, there
has been and continues to be doctrinal and interpretive disagreement among scholars of the Constitution.

His aim is to

demonstrate what he calls the "disintegrative" aspect of
consti tutional inquiry rather than, as is more commonly done,
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its ability to integrate diverse peoples. 55
More recently, Grey has attempted to show that many of
the divisions among constitutional scholars have long existed
among religious scholars.

As he puts it,

Americans have never regarded the united states
Constitution simply as a hierarchically superior
statute, which is, by and large, how they view
their state constitutions. Rather, it has been,
virtually from the moment of its ratification, a
sacred symbol, the most potent emblem (along with
the flag) of the nation itself. 56
Even if we accept this analogy between the Constitution and
scripture, it does not change the basic task of interpretation.

There are still interpretive constraints that must be

faced; there are still choices to be made; and there is still
sense to be made of the data.

This is true whether the text

is deeply symbolic or just plain pedestrian.
If anything, the fact that the Constitution plays a
symbolic role in our society enriches the interpretive process, for now the interpreter must examine the symbolic or
figurative role of constitutional language in addition to
its other roles.

Just what, if anything, does the Constitu-

tion symbolize? That question gets added to the others.

But

55 See Sanford Levinson, "'The Constitution' in American
Civil Religion", The Supreme Court Review (1979): 123-51. See
also idem, Constitutional Faith (Princeton: Princeton university Press, 1988).
56Grey , "The Constitution as Scripture", p. 3 (footnote
omitted).
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the basic task remains:

to figure out what the Constitution

means, what those who produced it thought about it and meant
to say or achieve by it, and what roles and relations it
constitutes.
b. The Constitution as Violence.

Robert Cover has sug-

gested another way in which constitutional interpretation is
special.

As he puts it, "The practice of constitutional

interpretation is so inextricably bound up with the real
threat or practice of violent deeds that it is--and should
be--an essentially different discipline from \ interpretation'
in literature and the humanities".57

Cover's aim is to show

that the alleged unity between constitutional and literary
interpretation is nonexistent.

While both, he says, are

interpretive enterprises, only the former involves life-anddeath matters.

That is why law is not, and is not usually

conceived as, one of the liberal arts.
To Cover,

constitutional interpretation is a bonded

triplicate of word, deed, and role.
role in a political institution.

The judge occupies a

As part of that role, the

judge (1) gives meaning to words and (2) orders that certain
deeds be performed.

Other role-players in the institution,

such as bailiffs and police officers, carry out the judge's
orders--for example, by executing convicted murderers.

There

57Robert M. Cover, "The Bonds of Constitutional Interpretation: Of the Word, the Deed, and the Role", Georgia Law
Review 20 (Summer 1986):816.
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is no escaping this violence, for the constitution itself was
conceived in and presupposes the possibility of violence.
Indeed, its continued existence requires violence.

By creat-

ing a normative world, it necessarily excludes other normative worlds.

Hence, "constitutional interpretation entails

the production of deeds of violence".~
This is a strong claim.

Cover is correct when he says

that the judiciary is involved, even if at a distance, in
violent deeds.

The jurisprudence of capital punishment is

a testament to that.

But why should we say that constitu-

tional interpretation entails the production of deeds of
violence?

Interpretive acts are at most part of what a judge

does, even in a capital case.

To be accurate, we should say

that one possible effect of constitutional interpretation is
the infliction of pain, suffering, or death on citizens.
Another possible effect is the production of happiness, and
yet another the respecting of rights or personhood.

But this

is not the same as saying that constitutional interpretation
as a process involves violence.

It is to say that constitu-

tional interpretation has real-world consequences, some good
and some bad.
So Cover's claim is false.

I conclude that there is

nothing special about constitutional interpretation--nothing,
that is, that makes it different from other kinds of legal

58 Ib'd
1..,

p. 820.
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interpretation.

Even if the constitution serves figurative

or symbolic functions, as Levinson and Grey claim, the basic
enterprise is the same.

And while the constitution may be

interpreted in such a way that acts of violence are perpetrated in the name of the state, this does not make the
tivity of interpretation violent.

ac~

As I show in Chapter 6,

the hard work of constitutional interpretation consists in
relating mental states, meaning, social context, and various
other entities in a coherent and plausible way.

5. The Interpretive status of Judicial Opinions.
To the typical layperson, as well as to many lawyers
(Meese, for example), constitutional law consists not only
of the Constitution but of the body of opinions that has been
handed down by the Supreme Court and other federal and state
courts over the years.

Recently, legal scholars have won-

dered aloud about the status of these opinions.

Are they

part of the Constitution proper, or, as Meese claims, merely
overrulable (and hence criticizable) interpretations of it?
Perhaps there is another alternative.

Perhaps Supreme Court

opinions interpreting the Constitution have an intermediate
status, a status that makes them relevant, but not dispositive,

in deciding what the Constitution means or what its

drafters intended to say or do when they produced it.

To

simplify matters, I will consider only Supreme Court opin-
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ions, and, of those, only opinions that concern the Constitution.
In a

1985

article entitled

"Easy Cases",

Frederick

Schauer sketched a theory concerning the role of judicial
opinions in interpretation.

Before considering Schauer's

view, we need to summarize his theory of constitutional language. 59

To Schauer, as to me, the Constitution is a text--

a written expression or set of expressions in a particular
language.

Qua text,

it has meaning independently of the

mental states of those who produced it (though, presumably,
its drafters meant to say something by uttering it).

This

meaning sets boundaries on any acceptable interpretation of
the text.

Schauer uses the image of a picture frame.

The

meaning of the constitution, he says, c"onstitutes a frame.
within that frame,

there are potentially many interpreta-

tions, more than one of which can be "legitimate". 60

Schauer

characterizes the selection of a single alternative from this
set as a "choice". 61
59Schauer appears to be developing a theory of constitutional language--and interpretation--in a series of law-review articles.
See Schauer, "An Essay on Constitutional
Language". See also idem, "Easy Cases"; idem, "Precedent",
Stanford Law Review 39 (February 1987):571-605; idem, "The
Constitution as Text and Rule", William and Mary Law Review
29 (Fall 1987):41-51; idem, "Formalism".
60Schauer, "Easy Cases", p. 434.
~Ibid., p. 436.
Indeed, Schauer says that once the
frame has been defined, legal analysis has come to an end.
The resultant choice can only be "political, sociological,
[or] psychological".
Ibid.
In Schauer's words, "the con-
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Where do judicial opinions fit into Schauer's theory of
constitutional language?

Oddly enough, given his conception

of the constitution as a text, Schauer says that they "change
the contours of the frame within which subsequent interpretations take place".~

This, he says, is the result of their

having, in our legal system at least, the status of "authoritative interpretations".63

In other words, since the Supreme

Court is authoritative with respect to the meaning of the
constitution, its interpretations of the text can alter (that
is, enlarge or narrow) its meaning.

Schauer writes:

At times the case law [Supreme Court opinions] may
enlarge the size of the frame beyond the straightforward 'sense of the text, at times it may narrow
the frame, and at times it may shift the frame.
This should not be surprising: the language with
which we are dealing is in part a technical language, and technical constitutional meaning, although necessarily related to ordinary meaning, is
largely a product of usage in a particular discipline. Because case law is a significant determinant of such usage, a Supreme Court interpretation
of constitutional text simultaneously both uses and
creates meaning. M
It follows, Schauer says, that in resolving a constitu-

stitutional theorist, at least qua lawyer, may have no special expertise regarding the problem of what to do within the
frame." Ibid. (italics omitted). It might be better (more
accurate) to say that this is the point at which a normative
theory of adjudication becomes necessary.
62

Ib id., p. 435.

63 Ib id., p. 434.
MIbid., p. 435 (footnotes omitted).
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tional dispute, a judge should first of all ascertain the
linguistic meaning of the appropriate constitutional provision.

Then the judge should consider all Supreme Court opin-

ions which have interpreted that provision.

At each of these

stages, some alternatives are (or can be) ruled out.
is left is a frame,

and within that frame,

above, the judge must choose.

What

as indicated

Schauer does not think that

this choice is distinctly legal; in fact, he variously characterizes it as "political", "sociological", and "psychological".

So the effect of judicial opinions, in virtue of being
authoritative, is to alter65 the size of the frame.
That,
Schauer says, is their role in constitutional interpretation.
There are many problems with Schauer's analysis.

First,

what sort of authority does he have in mind when he describes
Supreme Court interpretations as "authoritative"?
above, there are two possibilities.

As we saw

The Court could be au-

thoritative in an intellectual sense--if, say, it were more
likely than another institution or person to be correct in
what it says or decides.

Or it could be authoritative in a

political sense, because, even if no more likely than anyone
else to be correct, it is invested with the power or right
to make certain decisions.
sorts of authority.

Schauer seems committed to both

The Court, he implies, has political

65Schauer thinks that, in practice, it will more often
narrow the size of the frame. See ibid.
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authority in virtue of its status and role in our constitutional system, but also intellectual authority in virtue of
its understanding of the "technical language" of the constitution.

This, I take it, is why Schauer describes the Court

as a "creat[or] of meaning".

It is an authority, in two

senses, on constitutional meaning.
Unfortunately,

neither conception of authority gets

Schauer the conclusion that he desires.

Suppose, with Schau-

er, that the Supreme Court is politically authoritative.
Does it follow, from this fact alone, that the Court is more
likely to be correct than (say)

the typical layperson in

ascertaining the meaning of a particular constitutional provision? Surely not.

By definition, political authority does

not make its possessor likely, or more likely than someone
else, to be correct about anything.~

Political authorities

can be ignoramuses.
Of course, one can confer political authority on someone
who already has intellectual authority--indeed,

precisely

because of that person's intellectual authority.

But then

the likelihood of being correct inheres in the person's intellectual authority, not in his or her political authority.

~Cf. Fiss, "Objectivity and Interpretation", p. 757
("the claim of authoritativeness, whether it be predicated
on virtue or power, is extrinsic to the process of interpretation.
It does not arise from the act of interpretation
itself and is sufficient to distinguish the judge from the
literary critic or moral philosopher who must rely on intellectual authority alone") .
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So even if the Supreme Court is politically authoritative,
as Schauer claims, it does not follow that (1) what it says
about the meaning of the Constitution is likely to be correct
or (2) what it says is more likely to be correct than what
someone else says.

The Court can easily be wrong.

And this,

in turn, entails that Supreme Court opinions interpreting the
Constitution cannot narrow the frame of its meaning.
Now suppose that the Supreme Court is intellectually
authoritative--that the language of the Constitution is, as
Schauer puts it,

"technical", and that, as a result, the

Court (whose members, we can suppose, are trained in the
technical jargon) is more likely than a layperson to ascertain its meaning.

Does it follow, as Schauer claims, that

the Court's opinions interpreting the Constitution create its
meaning?

The answer is again "No".

Schauer conflates two concepts:

The problem is that

(1) the linguistic meaning

of the Constitution qua text and (2) the sense that the Consti tution has on a particular occasion of utterance.

without

going into detail here,67 suffice it to say that the latter
is a function of, but is not identical to, the former.

As

we shall see, the sense of an expression is the meaning that
it has on a particular occasion of utterance.

67For a detailed discussion of the difference between
meaning and sense, see Chapter 5, section 3. For an application of this distinction to issues in constitutional interpretation, see Chapter 6.
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However good it may be at understanding and articulating
the meaning of the expressions contained in the Constitution
(let us suppose that it is very good at this), the Court can
be wrong.

It can be wrong because, in general, the meaning

of an expression is given by the set of statements that it
can be used to make.

What the Constitution means therefore

depends on what its provisions can be used to say or do at
a particular time and place, and this depends in turn on the
conventions of the linguistic community at that time and
place.

Hence, there is an important logical difference be-

tween (1) what the Constitution means and (2) what the Supreme Court says the Constitution means.

At most, the Court

can render an opinion or make a judgment concerning the Constitution's meaning; it does not confer that meaning.
The point is quite simple.

The Constitution, as we saw

in a previous section,~ is a syntactically defined entity-a text.

Schauer accepts this.

However technical the lan-

guage of its provisions, the meaning of those provisions
consists in what can be said by uttering them.

The Supreme

Court may be better than the typical layperson at ascertaining this meaning (that is, it may be intellectually authoritative as a result of training or special insight), but its
judgments concerning meaning are logically distinct from the
meaning of the text itself.

~Chapter 4, section 3.

Me must insist on this point.
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In practice, Schauer is correct:

Interpretations of the

constitution typically begin with the text and proceed to an
examination of previous judicial interpretations.

Perhaps

this is what he means when he says that "Interpretations
continuously change the options available to subsequent interpreters, thus occasionally making quite precise clauses
more open ended in practice but more often making even the
most open ended clauses substantially less so". 69

I have no

quarrel with this statement if it is read as a statement of
fact--as a statement about what always or sometimes happens
in legal practice.

What I deny is that judicial interpreta-

tions can affect the meaning of the text of which they purport to be interpretations.
There may be, and I think are, good"reasons for according Supreme Court opinions respect.

The principle of stare

decisis holds that, because of its political authoritativeness, the Supreme Court should be taken seriously as an interpreter of the Constitution. 70

That is to say,

other

69Schauer, "Easy Cases", p. 435.
70Actually, the principle of stare decisis is more general than this.
It states that any settled point of law
should be adhered to, not just points settled by the Supreme
Court. See, e.g., Henry Campbell Black, Black's Law Dictionary, 5th ed. (st Paul, Minn.:
West Publishing Company,
1979), p. 1261 ("To abide by, or adhere to, decided cases")
(first edition published 1891). Since the Supreme Court is
believed by most legal theorists to be supreme, in the sense
that it is the court of last resort, its decisions are due
special respect under the principle of stare decisis.
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things being equal, Supreme Court opinions are binding on
other judges and courts, on nonjudicial public officials, and
on citizens generally.71

But the principle of stare decisis,

like any other principle, requires justification.

It must

be the outcome, not the supposition, of normative theory and
argument.

Thus, when Schauer says that "precedent as well

as text can circumscribe the field of permissible interpretations",72 he must be understood as proposing a substantive
theory of constitutional interpretation.

I will have more

to say about the principle of stare decisis in Chapter 6,
where I develop and defend a normative theory of constitutional interpretation.
Whatever their importance in the theory and practice of
constitutional law, considerations of stare decisis should
not blind us to the existence of certain basic distinctions.
We need to keep the following entities clearly in mind:

(1)

the Constitution qua text, (2) the meaning of the Constitution qua text, (3) a particular judgment concerning the meaning of the Constitution qua text, and (4) a politically or
intellectually authoritative judgment concerning the meaning

71 For an argument to this effect, see Henry P. Monaghan,
"Taking Supreme Court opinions Seriously", Maryland Law Review 39 (1979):1-26. Monaghan says that the failure to respect Supreme Court opinions is "far too destabilizing" for
him to accept.
Ibid., p. 7.
For criticism of Monaghan's
reasoning on this point, see Lyons, "Constitutional Interpretation and Original Meaning", pp. 88-91.
72schauer, "Easy Cases", p. 435.
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of the Constitution qua text.

Schauer, with his figurative

talk of frames and shifting contours, confuses (2) and (4),
when, as I have shown, they are not identical.

6. The Practice of Interpretation.
Much of the discussion to this point has been abstract,
though I have tried wherever possible to illustrate general
points with specific examples.
should be this way.

It is inevitable that it

Theories, whether in law or in natural

science, are necessarily abstract; they focus on some but not
all aspects of the data.

This is what makes them theories

rather than descriptions.

In practice, however, it is often

hard to determine whether a given instance of adjudication
involves invention,

discovery,

or interpretation--or,

if

interpretation, of what kind.
Even the language of a published opinion does not always
reveal what occurred in the judge's mind or what struck the
judge as persuasive, for, as Posner so tellingly observes
(confesses?), a judge's rhetoric does not always track his
or her decisionmaking processes.~

Moreover, judges may de-

~See Posner, "The Jurisprudence of Skepticism", p. 865
("Most judicial opinions even in the toughest cases depict
the process of reasoning as a logical deduction (syllogistic
or enthymematic) from previous decisions or from statutes
viewed as transparent sources of rules, and, consistent with
the logical form, imply that even the very toughest case has
a right and a wrong answer and only a fool would doubt that
the author of the opinion had hit on the right one").
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lude themselves into thinking that their decisions follow
deductively from rules that are obviously applicable to the
case at bar.

Because of these considerations, a particular

decision can always be reinterpreted.

It is a particular in

a world of particulars and universals.

On one theory, it may

appear as an

x;

on another, a Y; and so on.

In this section, as an antidote to the disease of abstraction, I want to examine a recent Supreme Court case,
New York State Club Association, Inc. ~ City of New York, 74
which purports to be an interpretation of the First and Fourteenth Amendments to the united States Constitution.

Besides

being intrinsically interesting, it provides a concrete exampIe for the discussions to come and serves as a foil for the
normative theory of consti tutional interpretation that I
sketch in Chapter 6.

In considering the case and its assoc-

iated opinions, we should ask whether the Court's majority
opinion is best viewed as a case of invention, discovery, or
interpretation.
Shortly after Congress passed the civil Rights Act of
1964,75 the city of New York "adopted a Human Rights Law that
prohibit[ed] discrimination by any 'place of public accommo-

~56 U.S.L.W. 4653-59 (19BB).
Unless otherwise specified, quotations are from this published opinion. I will not
identify the page numbers.

75Civil Rights Act of 1964, Title II,
(1964),42 U.S.C., sec. 2000a(e) (19B1).

7B Stat.
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dation, resort or amusement'''.

While the phrase "place of

public accommodation, resort or amusement" was defined broadly to include "hotels, restaurants, retail stores, hospitals,
laundries, theatres, parks, public conveyances, and public
halls", it specifically excluded "any institution, club or
place of accommodation which proves that it is in its nature
distinctly private".

The discrimination in question was that

based on "race, creed, color, national origin or sex".

Lat-

er, the list was expanded to include discrimination on the
basis of physical or mental handicap and "actual or perceived
sexual orientation".
In 1984, the Human Rights Law was amended, primarily to
define the phrase "distinctly private".

It was defined so

as to exclude "any 'institution, club or place of accommodation [that] has more than four hundred members, provides
regular meal service and regularly receives payment for dues,
fees, use of space, facilities, services, meals or beverages
directly or indirectly from or on behalf of nonmembers for
the furtherance of trade or business'''.
In support of this change, the city council made a number of "findings".

These included the claim that some of

the activities that occur within large organizations are
"commercial" in nature.

In the words of the council, "busi-

ness deals are often made and personal contacts valuable for
business purposes, employment and professional advancement
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are formed".

It reasoned that since the city has a "compel-

ling interest in providing its citizens an environment where
all persons, regardless of race, creed, color, national origin or sex, ha";re a fair and equal opportunity to participate
in the business and professional life of the city", the clarificatory amendment was justified.
Though no complaint was filed against any club, a consortium of 125 private clubs and associations in the state
of New York--the New York state Club Association--filed suit
in

state

things,

court

against

the

city,

alleging,

among

other

that its Human Rights Law violated the First and

Fourteenth Amendments to the Un:i. ted states
Since these amendments

Constitution.

figure prominently in the Supreme

Court's analysis and decision, I quote them at length.

The

First Amendment provides that "congress shall make no law
respecting an establishment of religion, or prohibiting the
free exercise thereof; or abridging the freedom of speech,
or of the press,

or the right of the people peaceably to

assemble, and to petition the Government for a redress of
grievances. ,,76
The first section of the Fourteenth Amendment reads as
follows:
All persons born or naturalized in the United
States, and subject to the jurisdiction thereof,
are citizens of the United states and of the state
76u.s., Constitution, amend. I.
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wherein" they reside. No state shall make or enforce any law which shall abridge the privileges
or immunities of citizens of tlie United states; nor
shall any state deprive any person of life, liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the
equal protection of the laws. n
The trial court upheld the constitutional i ty of the
Human Rights Law, as did both of New York's appellate courts.
The state's highest court, the New York Court of Appeals,
"ruled that any infringement on associational rights [caused
by the law] is amply justified by the city's compelling interest in eliminating discrimination against women and minorities".

The Club Association appealed this judgment to the

united states Supreme Court, which affirmed.
In his opinion for a unanimous Supreme Court, Justice
Byron White mentioned, but did not quote, the First and Fourteenth Amendments.

His analysis focused instead on a two-

part Supreme Court rule regarding "facial attacks" on state
legislation--that is, a rule designed to determine "the constitutionality of [a] statute on its face before any enforcement proceedings were initiated".

"We are unpersuaded", he

wrote, "that [the Club Association] is entitled to make either one of these two distinct facial challenges."
Although White recognized that "Effective advocacy of
both public and private points of view, particularly contro-

nlbid., amend. XIV, sec. 1.
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versial ones, is undeniably enhanced by group association", 78
he noted that it does not follow "that in every setting in
which individuals exercise some discrimination in choosing
associates, their selective process of inclusion and exclusion is protected by the Constitution".

"On its face",

therefore, the Human Rights Law "does not affect 'in a significant way' the ability of individuals to form associations
that will advocate public or private viewpoints."
private clubs remain free,

Even non-

after the 1984 amendment,

"to

exclude individuals who do not share the views that the
club's members wish to promote".

All the amendment does is

prevent "an association from using race, sex, and the other
specified characteristics as shorthand measures in place of
what the city considers to be more legitimate criteria for
determining membership".
In effect,

the Court decided that New York's Human

Rights Law does not violate either the First or the Fourteenth Amendment.

In support of its decision, as indicated,

the Court used a two-part, Court-created rule, which it described as follows:
[TJo prevail on a facial attack the plaintiff must
demonstrate that the challenged law either "could
never be applied in a valid manner" or that even
though it may be validly applied to the plaintiff
and others, it nevertheless is so broad that it
roNew York state Club Association, Inc. v. city of New
York, 56 U.S.L.W. 4656 (1988) (quoting NAACP v. state of
Alabama ex reI. Patterson, 357 U.S. 449, 460 (1958».
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"may inhibit the constitutionally protected speech
of third parties".79
As theorists and philosophers of law, we should wonder about
the connection between this rule and the constitutional provisions cited by the Court.

Is the rule logically deducible

from the constitution, and hence discoverable in it?

Is it

an interpretation of the First and Fourteenth Amendments?
Or did the Court invent the rule--that is, create it out of
thin air?

These questions will inform and illustrate the

issues that I address in the next two chapters.

79 Ibid.

(quoting City council v. Taxpayers for Vincent,

466 U.S. 789, 798 (1984».
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CHAPTER FIVE
A THEORY OF EXPRESSION MEANING

We have now seen a number of respects in which a theory
of constitutional interpretation can go awry.

It can be

defective because of its conception of interpretation, because of its conception of law or legal language, or because
of its conception of the Constitution.

In Chapter 6, I de-

velop a theory of constitutional interpretation that avoids
these defects.

In Chapters 7 and 8, I examine three histori-

cally important theories of interpretation:
Fuller, and Dworkin.
twofold:

those of Hart,

The point of those investigations is

(1) to apply the conceptual apparatus developed in

the first six chapters and (2) to compare the theories described in those chapters with the theory that I develop in
this and the following chapter.
The present chapter is a logical bridge to the next.
Here, I develop a theory of expression meaning that serves
as the centerpiece of my interpretive theory.

The theory of

expression meaning tells us how to go about determining what
a particular constitutional provision means.

This is impor-

tant, since meaning constitutes one of the two main constraints on an interpreter.

As part of that theory, I ex-

plore the distinctions between direct and indirect speech
acts, meaning and sense, and literal and nonliteral speech
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acts.

Then I show that the theory can accommodate the phe-

nomena of ambiguity and synonymy.

I conclude by describing

the complex role of mental states in such a theory.

As it

turns out, the mental states of the drafters are part of the
context of utterance, which determines what they said or did
when they uttered the constitution. Moreover, certain mental
states--namely, linguistic intentions--determine whether the
drafters were speaking indirectly or nonliterally.
Although the theory set forth in this and the next chapter satisfies most of the generally accepted criteria for a
normative theory, it is best viewed as a sketch or exploration.

My aim is to stimulate thought about various concepts,

such as texts, expression meaning, mental states, and interpretation, and to show what is possible and necessary in
normative theorizing.
than SUbstantive.

In short, the goal is formal rather

If the theory does more than this--if it

provides a plausible and intuitively attractive program of
constitutional interpretation, as I believe it does--it will
have done yeoman's work.
rists deny:

It will also prove what many theo-

that conceptual analysis, far from being irrele-

vant to the work of theorists and practitioners of law, is
indispensable to it.

1. The constitution as 2 Use of Language.
Every theory of constitutional interpretation contains,
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either explicitly or implicitly, a characterization of the
constitution qua text.

This characterization answers the

questions "What kind of text is it?", "What kind or kinds of
expression does it contain?", and "What are its actual and
possible

functions?".

Unfortunately,

few

constitutional

theorists recognize the relevance--indeed, the centrality-of these questions to their task.'

The questions are impor-

tant for several reasons.
If the constitution is a set of assertions about the
world, then the interpretive strategy is threefold:
to understand those assertions; second,

first,

to determine what

would count as evidence of their truth; and third, to determine whether they are true.

If the constitution is a set of

directives, then the interpretive strategy is to determine
what counts, or would count, as compliance with those directives. 2

If the constitution is a set of declaratives, then

the interpretive strategy is to determine what roles and

'see, e.g., Richards, Toleration and the constitution.
Though Richards brings a wealth of learning to his subject,
he virtually ignores linguistic questions. Two notable exceptions to this rule are Posner, "Legal Formalism", and
James Boyd White, "Thinking About Our Language", The Yale Law
Journal 96 (July 1987): 1960-83.
As White puts it, "as we
talk about politics or law we shall be taking positions,
implicitly or explicitly, on certain large questions about
the nature of language and its relation both to culture and
to the individual text". Ibid., p. 1965.
2 For a discussion of what counts as compliance with a
directive, see David Holdcroft, Words and Deeds:
Problems
in the Theory of Speech Acts (Oxford:
Oxford University
Press, 1978), chap. 6 (no title).
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relations it constitutes; and so on.

The point is, how we

characterize the text determines what our interpretive strategy can, must, and should be.
I begin with what I hope is an innocuous assumption:
that, whatever else it may be, language is a tool. 3
not like a tool; it is, literally, a tool.

It is

And as with any

tool, it can be used for certain purposes but not others and
can be used well or poorly.

Some people, it seems, are bet-

ter than others at using language.

Among the uses to which

we put language are the following (as suggested in Chapter
4) :

(1) We assert that such-and-such is the case;

(2) We

commit ourselves to doing things; (3) We declare that suchand-such is the case (where the very fact or our, so declaring
makes it the case); (4) We direct the behavior of others; and
(5) We express our beliefs, attitudes, or values.
It is not necessary,

for purposes of this essay, to

determine whether there are other uses to which we put language.

Wittgenstein apparently believed that the number of

uses is uncountably large, if not infinite.

other philoso-

3 Cf • John L. Pollock, Language and Thought (Princeton:
Princeton University Press, 1982), p. 34 ("In effect, linguistic institutions are tools for use in communicating ll ) .
See also Martin, The Meaning of Language, p. 83 (liThe central
strategy [of the speech-act theory of meaning] is to see
language as a tool for doing things and to explain what bits
of language mean in terms of what they are used to do")
(italics omitted).
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phers, such as Searle, deny this.4

It seems reasonably clear

to me that, whatever the exact number of uses of language,
(1) through (5) are the main ones.

consequently, I shall

concentrate on them in what follows.

2. Direct and Indirect Speech Acts.
What is it that determines whether a given use of language is assertive, commissive, declarative, directive, or
expressive?

There are two views.

One is that the intentions

of the utterer are determinative.

The other is that the

grammatical form of the expression is determinative.

But

when we notice that one and the same expression can be used
to perform actions of more than one kind, the dispute dissolves.

Take the expression "I want you to pass the salt".

It has the grammatical form of an assertive; that is, it can
be used to assert (or state) that such-and-such is the case
(namely, that the utterer has a certain want or desire).

But

in appropriate circumstances it can be used to direct someone
to pass the salt.

When this is the case, it has the logical

form "Pass the salt".
Thus, what appears grammatically to be an assertive
expression can be and is used to issue a directive.

One way

to describe this phenomenon is to say that the direct act is

4See Searle, Expression and Meaning, p. vii.

184

a directive, while the indirect act is an assertive.

That

is, an assertive expression is used to perform a directive
speech act.

Generalizing, we can say that the indirect act

is given by the grammatical form of the expression, while the
direct act is given by the intentions of its utterer. 5
Hence, in the example described, the utterer has performed
two speech acts at once, one of them directly and the other
indirectly.
Grammatically, directives are indicated or marked by
either a question (which directs the hearer to respond) or
imperative language.

Examples include "What is your name?",

"Please remove your feet from the table", and "Leave the room
at once!".

Declaratives,

in contrast,

are indicated or

marked by such phrases as "I hereby pronounce", "It is adjudged that", and "You're out!".

Commissives are usually

easier to spot, for they are necessarily self-referential:
"I promise", "Let me help", and "You can count on me".

To

commit oneself is to commit one's self.
Of the five basic uses of language, assertives and expressives contain the fewest indicator words.

"The Detroit

Tigers won today" is an example of an assertive, but it could
also serve as an expressive if it betrayed or expressed my

SFor a different view, see ibid., p. 33. Searle refers
to the indirect speech act as "the primary illocutionary
act", since it is the act that one performs by performing the
direct act, which he calls "the secondary illocutionary act".
Ibid.
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feelings or attitudes about a Tiger victory.

Assertives, by

their nature, are either true or false, for they make claims
about the world.

Expressives, which do not make claims about

the world, are devices for making the utterer's inner states
public.

One can express one's values, beliefs, attitudes,

intentions, fears, hopes, expectations, and so on.

In prin-

ciple, any mental state can be expressed in language. 6
. Now let us apply these distinctions to the Constitution.
The vast majority of constitutional expressions contain the
word "shall", as in "All legislative Powers herein granted
shall be vested in a Congress of the united states, which
shall consist of a Senate and House of Representatives". 7

In

ordinary speech, the word "shall" functions as both a directive and a commissive.

It functions as a directive in the

expression "Thou shall [or shalt] not kill", which is typically addressed to others in an attempt to guide their behavior; it functions as a commissive in "I shall see to it that
you are punished for this plagiarism".
Generalizing, we can say that where the subject of the
"shall" is the utterer, it functions as a commissive.

Where

the subject is someone else, it functions as a directive.

6As far as I can tell, this is what Searle has in mind
when he postulates a "principle of expressibili ty"--the principle that "whatever can be meant can be said". Ibid., p.
ix. I assume a somewhat broader principle: that every mental state can, in principle, be expressed.
7U. S .,

Constitution, art. I, sec. 1.
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Thus, the grammatical form of an expression is relevant to,
though not determinative of, its status as a directive.
To complicate matters, the word "shall" sometimes functions as a declarative and sometimes as an assertive.
sider this sentence from the constitution:

Con-

"All Debts con-

tracted and Engagements entered into, before the Adoption of
this constitution shall be as valid against the United states
under this Constitution, as under the Confederation". 8

This

expression has the force of a declarative, for it speaks with
authority and purports to

constitute or

create

rights, duties, and relations among the people.

certain

By its very

utterance, therefore, it changes or remakes the world.
Now consider this sentence:

"In Suits at common law,

where the value in controversy shall exceed twenty dollars,
the right of trial by jury shall be preserved

,,9

The

second occurrence of "shall" is directive in the sense described above, but the first appears to be assertive.

One

could restate the clause as follows without altering its
meaning:
lars".

"where the value in controversy exceeds twenty dolSo although the Constitution contains many occurren-

ces (tokens) of the word "shall", they are used differently-sometimes to assert,

sometimes to declare,

(perhaps most often) to direct behavior.

8 Ibid.,

art. VI.

9 Ibid.,

art. VII.

and sometimes
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As a matter of fact, almost every clause of the Constitution contains at least one occurrence of the word "shall".
The preamble, however, does not.

Consequently, the preamble

is best viewed as a declarative expression, though it has the
grammatical form of an assertive:
We the People of the united states, in Order to
form a more perfect Union, establish Justice, insure domestic Tranquility, provide for the common
defence, promote the general Welfare, and secure
the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution
for the United states of America. 10
Grammatically, this expression has the form of an assertive.
It is like "We kayak down the Colorado River every year".
But unlike the sentence about kayaking, it speaks with authority, as indicated by the phrases "We the People" and "do
ordain and establish".

Thus, it can also be viewed as a

declarative expression,

for it purports to constitute or

create certain roles and relations among the people.
Another

constitutional

"shall" is this:

clause

that

lacks

the

word

"Each House may determine the Rules of its

proceedings, punish its Members for disorderly Behavior, and,
with the Concurrence of two thir'ds, expel a Member". 11

This

clause is best viewed as a declarative rather than as an
assertive expression, for the word "may" is a word of author-

10 Ib id.,

preamble.

11 Ib id.,

art. I, sec. 5.
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ity, authorization, or permission.
permission to do such-and-such.
provides as follows:

The language constitutes

Finally, the Tenth Amendment

"The powers not delegated to the united

states by the Constitution,

nor prohibi ted by it to the

states, are reserved to the states respectively, or to the
people".12

The word "are" is most often used in assertives,

but again, the sentence can be viewed as a declarative, for
it defines the locus of power in the federal system.
As this survey indicates, there is remarkable grammatical uniformity in the constitution.
guistic form is this:
shall not) do Y".

The most frequent lin-

"Officer or institution X shall (or

Though the word

"s~all"

is often (perhaps

typically) used to issue directives, it can also be understood as an assertive, a commissive, oroa declarative.

But

it is not crucial to characterize each expression as one or
the other of

thes~

types.

For one thing, the same expres-

sion, as we have seen, can be used to perform more than one
speech act.

It can be used (for example) to (1) assert that

such-and-such is the case and (2) express the utterer's be-

12Ibid., amend. X.

See also ibid., amend. XIV, sec. 1.
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lief that so-and-so. 13
Second, the grammatical form of an expression, though
relevant to and indicative of directness, underdetermines its
use on a particular occasion of utterance.

What these re-

marks should caution us against is, first, thinking that the
constitution contains only one kind of expression (whether
assertive, directive, or something else), and second, thinking that each constitutional expression has only one use.
Language is richer and more variable than that, and hence
more difficult to interpret and understand.

This fact alone

would (and, I suspect, does) account for much of the confusion and theoretical disagreement that exists among legal
scholars.
I
theory

observed at the outset of this section that every
of

constitutional

interpretation

contains ,

either

explicitly or implicitly, a characterization of the Constitution qua text.

Let me make my characterization explicit,

though I will reserve its defense until Chapter 6.
the

grammatical

context

indicates

otherwise,

Unless

expressions

containing the word "shall" are to be understood as direc-

13Asserting and expressing are different speech acts
because one can assert insincerely.
If I say, but do not
believe, that Martians have captured New York city, I am
asserting but not expressing a belief.
I can also express
a belief without asserting anything, as when I ask a stranger
whether the city bus system contains an airport route.
I
express my belief that the city has a bus system, but do not
assert anything.
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tives--as attempts to get people, at the time of utterance
or at some later time, to do something.

Thus, the most com-

mon speech acts performed by the Constitution's drafters and
ratifiers are directives.

But as we have seen, this does not

preclude the performance of other speech acts as part of the
same utterance.

In fact, as we have seen, the Constitution

contains expressions of at least four kinds:
declaratives, directives, and expressives.

assertives,
This gives us

ample data for interpretation.
To this point I have brushed aside a difficult and important question:

How is it that the Constitution can have

more than one utterer?
single text.

Suppose several people produce a

What if one party to the drafting intends for

a particular expression (let us call it "E") to be a directive, another an assertive, and yet another a declarative?
Whose intentions, if any, prevail?
body's intentions prevail.

The answer is that no-

On my characterization of the

Constitution, there are two kinds of speech act:
indirect.

direct and

The indirect act (if there is one) is a function

of grammatical form; the direct act, of which there may be
more than one, is a function of intentions.
So if more than one person participates in the drafting
of E, they can perform a number of different direct speech
acts.

And yet, since they produce a single expression (E)

that can be classified by its grammatical form, there is (or
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can be) a single indirect act--say, a directive.

It is as

if ten people participated in the making of a gadget.

They

produce one object (defined by its form), but each person who
participated can understand it differently and intend for it
to perform a different task for him or her.

There is nothing

logically odd, let alone practically puzzling, about this. 14
It is a fact about our world.
Nor is there a logical problem with performing more than
one action at the same time.

Suppose, practical joker that

I am, that I jump from behind a parked car to frighten my
friend, who is walking by.

By hypothesis, I have performed

a number of distinct actions.

I have moved my legs, jumped

from behind a parked car, yelled, and, as a result of all
that, frightened my friend.

Not only that, but my actions

are related to one another in various complex ways.
from behind the parked car by moving my legs.
my friend by jumping and yelling.

I jumped

I frightened

I jumped and yelled in

order to frighten my friend.
In the same fashion, I can express my emotions by asserting that the Arizona wildcats won the basketball game
("The Cats won!").

I can get someone to move by asking a

14 In my example, the people work together at a particular time and place to produce a text. It is also possible
for more than one person to create a single object over time,
by taking turns. No more than one person works on the obj ect
at once. For a discussion of this possibility in the literary context, and as applied to law, see Dworkin's discussion
of the "chain novel" in Law's Empire, pp. 228-38.
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question ("Are you blind?").

I can make an assertion by

committing myself to a course of action ("I'll be there at
precisely ten o'clock").

And so on.

I take it that none of

this is controversial; but if it is, it is a problem for all
fine-grained theories of action, not just those that involve
speech acts.

In any event, I will not argue the point here.

The distinction between direct and indirect speech acts
has enormous practical consequences, for if part of the interpretive task consists in identifying the speech acts performed by a given utterer in a particular speech situation
(say, an utterance of the Eighth Amendment), then the judge
must engage in both linguistic and historical inquiry.

To

identify the indirect speech act or acts (if any), the judge
must examine the grammatical form of the expression and correctly categorize it.

To identify the direct speech act or

acts, the judge must first identify the utterers (drafters,
ratifiers, or both) of the expression, then ascertain their
mental states.

These tasks may not be easy, and there is no

guarantee that they will be carried out successfully in a
given case.
The judge will have to ask at least the following questions:

(1) Precisely what did A, B, and C, the acknowledged

drafters or ratifiers of E, intend to do or say by uttering
E?

(2) Did A, B, and C intend to assert that such-and-such

is the case?

(3) Did they intend to commit themselves to
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doing so-and-so?

(4) Did they intend to declare that such-

and-such is the case, thereby, in virtue of their authority,
making it the case?

(5) Did they intend to direct that a

certain action or set of actions be performed?

(6) Did they

intend to express certain emotions, attitudes, or values?
I will have more to say about the practical upshots of the
direct-indirect speech act distinction later in the chapter.

3. Meaning and Sense.
Now consider a different, and in some ways more intractable, linguistic problem:

meaning.

Philosophers of lan-

guage have long drawn a distinction between utterer's meaning
and expression meaning, or, as it is sometimes put, between
speaker's meaning and sentence meaning. 15 The distinction is
the same; only the labels differ.

In what follows,

I am

concerned primarily with expression meaning--with the meaning
that expressions have in a language.

It will be clear when

I commence talking about utterer's meaning (the intentions

15 See , e. g., H. P. Grice,
"Meaning" , in Philosophical
Logic, ed. P.F. Strawson (London: Oxford University Press,
1967), pp. 39-48 (originally published 1957). See also idem,
"utterer's Meaning, Sentence-Meaning, and Word-Meaning", in
The Philosophy of Language, ed. J.R. Searle (London: Oxford
University Press, 1971), pp. 54-70 (originally published
1968): idem, "Utterer's Meaning and Intentions", Philosophical Review 78 (1969):147-77; Searle, Expression and Meaning,
chap. 5 ("Literal Meaning"); Bach and Harnish, Linguistic
communication and Speech Acts, pp. 149-54; Martin, The Meaning of Language, pp. 89-92.
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with which particular expressions are uttered by speakers of
the language).
An "expression", as I use the term,
entity.

is a linguistic

Examples are letters, words, phrases, clauses, sen-

tences, and paragraphs, whether written or spoken.

I am not

suggesting that there are no relevant differences between
written and spoken utterances, for there are;16 but for purposes of this chapter they are the same.

"utterance", though

ambiguous between the act of uttering and the expression
uttered, will be used in the former sense, unless otherwise
indicated. 17

16see , e.g., Jacques Derrida, "signature Event context",
Glyph: Johns Hopkins Textual Studies 1 (1977) :172-97. This
essay should be read in conjunction with· that which follows:
John R. Searle, "Reiterating the Differences:
A Reply to
Derrida", Glyph: Johns Hopkins Textual Studies 1 (1977): 198208.
Though Derrida and Searle disagree on many important
(as well as some trivial) matters, they agree that one significant difference between the written and the spoken word
is that the former is more permanent than the latter. It can
survive its author. See Derrida, "Signature Event Context",
p. 182 ("the sign possesses the characteristic of being readable even if the moment of its production is irrevocably lost
and even if I do not know what its alleged author-scriptor
consciously intended to say at the moment he wrote it, i.e.
abandoned it to its essential drift"). Cf. Searle, "Reiterating the Differences", p. 200 ("Writing makes it possible
to communicate with an absent receiver, but it is not necessary for the receiver to be absent").
Searle goes on to
accuse Derrida of conflating the concepts of permanence and
iterability.
17The word "statement" is ambiguous in the same way.
See Pollock, Language and Thought, p. 2. Like Pollock, I use
"statement" to refer to the statement made by uttering an
expression, not to the act of uttering it. ThUS, an utterance is an action; a statement is the product of an utterance
(action).
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a. Expression Meaning.

Let us characterize the meaning

of an expression as the set of statements that it can be used
to make. 18

To take a simple example, the expression "The

president is ill" can be used to say at least the

follo~ring:

that George Bush is ill, that Calvin coolidge is ill, that
Lee Iacocca is ill, and that Henry Koffler is ill.

Which

statement one makes by uttering the expression depends on
the context of utterance.

Thus, if the White House press

secretary says at a February 1989 news conference "The president is ill", he or she is saying that George Bush is ill.
If, at a university of Arizona function at which its president, Henry Koffler, is scheduled to appear, I announce liThe
president is ill", I am saying that Henry Koffler is ill.
As this example shows, the set of statements that one
can make by uttering the expression liThe president is ill"
is large, since there are many kinds of president and many
individuals who have been, are, or can be president.

But

this should not deter us from developing a theory of meaning,

18See idem, The Foundations of Philosophical semantics
(Princeton: Princeton University Press, 1984), p. 37 ("once
one has described what statements can be made by uttering a
sentence under all possible circumstances, one has described
the meaning"). See also J.F. Ross, Portraying Analogy (Cambridge: Cambridge University Press, 1981), pp. 182-83; Martin, The Meaning of Language, p. 92 ("We can say, then, that
the sentence meaning of any English sentence is its conventional illocutionary act potential, that is, that the conventions of English provide, for each of the possible English
sentences, an illocutionary act that (depending on the circumstances) that sentence would perform") (italics omitted) .
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for, as we shall see, the analysis just given handles many
standard linguistic problems quite nicely.

It also provides

a basis for interpretation.
Before proceeding, I want to make clear what I am not
saying.

I am not claiming that in ordinary speech, let alone

in the discourse of lawyers or philosophers, the word "meaning" means "the set of statements that one can make by using
an expression".

That is to say, I am not reporting usage.

Rather, I am stating a fact about our world--namely, that
certain (perhaps many, most, or all) expressions can be used
to make more than one statement.

Let us call the set of such

statements the meaning of that expression, even if that is
not the standard or ordinary meaning of the word.

The impor-

tant thing is that there be a distinction between meaning,
so understood, and sense, to which I now turn.
b. The Sense of an Expression.

Let us characterize the

sense of an expression as the statement that it is used to
make on a particular occasion of utterance. 19

In the example

given, the sense of the press secretary's expression in February 1989 is that George Bush is ill, since, given the context of utterance, the .,definite description "The
refers to George Bush.

presid~~t"

Exactly how these contextual features

serve to pinpoint or specify the sense of an expression is

19 see , e.g., Pollock, The Foundation~ of Philosophical
Semantics, p. 38.
See also Ross, Portraying Analogy, pp.
182-83.
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beyond the scope of this essay.
It does seem clear, however, that successful reference
of this sort occurs in everyday life and in specific contexts, such as legal contexts.

certain contexts are such

that otherwise indefinite expressions become definite.

When

the press secretary says "The president", we know immediately
that he or she is referring to George Bush and not, for example, to Calvin Coolidge.
set-theoretic.
and (2) context.

So meaning, as I conceive it, is

Sense, in turn, is a function of (1) meaning
More precisely, the sense of an expression

is the meaning that it has on a particular occasion of utterance.
What are the ontological implications of this theory?
Are they extravagant?

In my view, the theory is no more

extravagant than any other theory of expression meaning.
postulates the following kinds of entity:

It

utterers, expres-

sions, utterances, meaning, sense, contexts of utterance, and
statements.
meaning.

The utterer utters the expression, which has

The act of uttering constitutes the utterance.

The

meaning of the expression is the set of statements that it
can be used to make (or, what amounts to the same thing, the
set of its senses).

The sense of the expression is the

statement actually made on the occasion of utterance.

The

following chart illustrates these entities and their relations:
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context 1
contextz
(utters)

----->

utterer

(in)
expression

-->

contexts

contextn

---->
----> sense
sensez
---->
---->
---->
----> senses
---->
---->
----> sense
---->
1

n

meaning
For our purposes,
persons.

utterers are all and only natural

Expressions are linguistic entities--elements or

constituents of a language.
of action,

utterances are one of many kinds

like throwing a baseball or slicing an apple.

statements are logical entities; they are the products of
assertion. zo

If there is any extravagance to the theory, it

is that meaning and sense are distinguished.
on to argue,

But this, I go

is necessary in order to account for certain

basic facts about our experience--namely, ambiguity and synonymy.

We must be careful not to be reckless with Occam's

razor.

ZOSee Pollock, The Foundations of Philosophical Semantics, p. 19.
Pollock, unlike many other philosophers of
language, distinguishes statements and propositions.
The
latter, on his view, are the finest-grained objects of belief, or, as he puts it, "possible objects of belief or disbelief". Ibid., p. 7. For our purposes, the distinction is
unimportant. I discuss it briefly in section 3, Subsection
d of this chapter.
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c. Time Specificity.
change?

Can the meaning of an expression

The answer is "Yes", and the theory just sketched

explains how. 21

Consider the Eighth Amendment:

"Excessive

bail shall not be required, nor excessive fines imposed, nor
cruel and unusual punishments inflicted."

In particular,

consider a reconstructed version of the part dealing with
punishment:

"Cruel and unusual punishments shall not be

inflicted."

If understood as a directive (it has that gram-

matical form), this expression can be used to proscribe a
number of distinct activities.
At time t

1,

for instance, it can be used to proscribe

drawing and quartering, but not hanging or death by shooting.
At t

2,

it can be used to proscribe drawing and quartering and

hanging, but not death by shooting.
proscribe all three:
death by shooting.

At t

3,

it can be used to

drawing and quartering, hanging, and
Thus,

the set of statements that the

expression can be used to make differs (or can differ) over
time.

since the set of such statements,

on my analysis,

constitutes the meaning of the expression, it follows that
its meaning has changed.

The meaning of an expression chan-

ges whenever the set of statements that it can be used to
make changes, however trivially.

21 See , e.g., Herzog, "Approaching the Constitution", p.
153. See also Stephen R. Munzer and James W. Nickel, "Does
the Constitution Mean What it Always Meant?", Columbia Law
Review 77 (November 1977):1029-62.
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There is nothing radical or unusual about this.

If

anything, it is an adequacy condition of a theory of expression meaning that it explain, or be able to explain, how the
meaning of an expression can change.

Any theory that rules

out the possibility of such change is to that extent implausible and unacceptable.

Consider a more mundane example.

The word "want" is now used primarily to signify a desire for
something. 22

For instance, among my list of wants (desires)

as I write these words is a compact-disc player.

When I say

"I want X", I mean that I desire X, would like to have X, and
perhaps would be pleased with X.
a reThe word "need" signifies something stronger:
quirement. 23 But lexicographers tell us that, at one time,

the word "want" could not be used to signify that one desired
such-and-such. 24

Thus, "I want X" meant that one lacked X,

that X was a requirement for survival, health, or something
else of importance to the utterer. 25

In short, the meaning

22see , e.g., Oxford American Dictionary,
desire, to wish for").

p.

781

("to

23 S ee 3.'b'd
'
,
3. ., p. 445 ("a requ3.rement,
a th3.ng
necessary
for life").
24The word "want" has been used in the "requirement"
sense since at least 1200. See Oxford English Dictionary,
p. 3681. The first recorded use of "want" in the "desire"
or "wish" sense was 1706. See ibid.
25Jonathan Swift used the word "wanting" in this sense
when he had Lemuel Gulliver say, while praising the mythical
Houyhnhnms, that they, "who live under the Government of
Reason, are no more proud of the good Qualities they possess,
than I should be for not wanting a Leg or an Arm, which no

201
of the word "want" has changed.

It has changed because the

set of statements that it can be used to make (in ordinary
English) has changed.

Specifically, the set of such state-

ments has been enlarged.
So far, I have given conceptions of meaning and sense.
The meaning of an expression can change, while its sense is
context-specific (and hence time-specific,
are always at times).

since contexts

Furthermore, since the meaning of an

expression can change, one must always specify the time at
which meaning is to be ascertained--if meaning is relevant
to our inquiry.

For example, do we want the meaning of the

Eighth Amendment at the time it was drafted?

At the time the

constitution was ratified by a sufficient number of states?
Today, when a decision must be made?

My theory of expression

meaning makes this a crucial question.
The moral of the story is this.

If the task at hand is

constitutional interpretation, and if one component of that
task is to ascertain meaning, 26 then we should not assume
that the meaning of the relevant constitutional provision has
gone unchanged for any length of time, however short.

On the

other hand, we should not foreclose the possibility that the

man in his wits would boast of, although he must be miserable
without them". Jonathan Swift, Gulliver's Travels, ed. Philip Pinkus (New York: Odyssey Press, 1968), p. 286 (originally published 1726).
26 I

argue as much in chapter 6.
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meaning is the same, even two hundred or more years after the
constitutional provision was drafted and ratified.

Determin-

ing what an expression means requires a combination of linguistic and historical expertise, an expertise that judges
mayor may not have.

In Chapter 6, I argue that judges

should take steps to develop that expertise.
d. communication.
about communication.

To this point I have said little
Since communication occurs, a theory

of expression meaning must explain how it is possible and
what it amounts to.

On the theory just sketched, communica-

tion occurs at the level of statements.
follows.

The structure is as

Person A utters expression E in context C to person

B (the recipient of the utterance).

Both A and B, by hypoth-

esis, are competent users of the language.

A's statement is

a function, as we saw, of (1) the meaning of E and (2) C.
By using C to narrow the range of senses to one, B, in effect,

recovers the statement that A made.

When there is

recovery of this sort, communication has occurred or been
successful. 27

27Cf . Pollock, Language and Thought, p. 33 ("communication is successful if one is attempting to make a particular
statement and one's audience knows what statement one is
trying to make"). The difference between my formulation and
Pollock's is that, by focusing on what the utterer is "trying" to say, he emphasizes the mental state of the utterer.
I want to maintain that communication is successful when the
statement is received, not when the recipient comes to understand what the utterer tried to say. On Pollock's analysis,
the two are distinct. Unfortunately, he appears to conflate
the concepts here.
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Whether A and B have the same (type of) mental state is,
on this analysis, irrelevant to the success of the communication.

So long as the statement sent is identical to the

statement received, A and B have communicated.
have to understand it the same way.28

They do not

This means that two

people who think differently about object X can, in spite of
that difference, successfully communicate about X.

4. Ambiguity and Synonymy.
Since the theory of constitutional interpretation that
I develop in the next chapter rests in large part on the
present theory of expression meaning, it is important that
the latter be sound.

The only way to demonstrate this is to

apply the theory to a handful of basic problems of language
and language use.

These investigations will, in addition,

assist us in characterizing the language of the constitution
and in understanding precisely where and why the mental
states of the drafters are relevant to contemporary interpretive concerns.

28For an elaboration of this view, see Pollock, The
Foundations of Philosophical Semantics, p. 21 ("No reasonable
theory of communication could require the sent and received
propositions to be the same. The ways in which speaker and
hearers think about an object will typically reflect their
idiosyncratic relationships to the object, and neither will
know precisely how the other is thinking of the obj ect. That
cannot preclude successful communication"). See also Martin,
The Meaning of Language, p. 82.
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How does the theory handle the phenomena of ambiguity
and synonymy (as any theory of expression meaning must)?
Traditionally, ambiguity has been understood as a property
of expressions.

The word "bank", for example, is said to be

multiply ambiguous, since it can be used to refer to a financial institution, a side of a river, or that which one does
with a basketball on a backboard. 29

It is said that the word

"bank" has more than one meaning.

On the present analysis,

however,

this word--any word or expression--has only one

meaning.

Like any expression, its meaning is the set of

things that it can be used to refer to, say, or do.
So we need to revise our understanding of ambiguity as
follows.

An expression is ambiguous, let us say, just in

case it can be used to refer to, say, or do mor,e than one
thing--that is, when the set of things that it can be used
to refer to, say, or do has more than one member.

The

word

"bank" is ambiguous in this sense, for, as indicated, it can
be used to refer to at least three things.

Consequently, the

phenomenon of ambiguity can be explained by this theory; it
just has to be recast.

29See ,
e. g., Ronald W. Langacker, Language and Its
Structure: Some Fundamental Linguistic concepts (New York:
Harcourt, Brace and World, 1968), p. 115 ("When a sentence
can represent either of two conceptual structures, we recognize it as being ambiguous, as having alternate semantic
interpretations").

205

As for synonymy, the traditional understanding is that
two expressions are synonymous just in case they have the
same meaning. 30

"Bachelor" and "unmarried adult male" com-

prise a standard, if worn, example.

In ordinary English,

these expressions can be used to say all and only the same
things; hence, on the theory under consideration, they have
the same meaning.

The theory therefore handles synonymy in

a straightforward, traditional way.

Two expressions are syn-

onymous just in case they have the same meaning, and they
have the same meaning just in case they can be used to refer
to, say, or do all and only the same things.

5. Literal and Nonliteral Speech Acts.
Now consider the familiar distinction between literal
and nonliteral speech.
is "Yes, quite nicely".

Can the theory handle it?

The answer

One speaks literally, on my theory,

just in case one means what one says.

Put differently, one

speaks literally when one intends to say what one in fact
says.

What is meant is a function of the utterer's inten-

tions; what is said is a function of the meaning of the ex-

30See ibid., p. 117 (in cases of synonymy, "surface diversity that is introduced by syntactic rules and lexical
choices conceals underlying uniformity"). Cf. Samuel Gorovitz et al., Philosophical Analysis: An Introduction to Its
Language and Techniques, 3rd ed. (New York: Random House,
1979), p. 92 (first edition published 1963) ("If two English
sentence tokens mean exactly the same thing, then it is said
that they are synonymous and express the same proposition") .
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pression in the language, together with the context of utterance.

This distinction maps onto the distinction between

utterer's meaning and sense, and of course sense is a function of meaning and context.
I take it as a datum that we sometimes or often speak
literally.

If I say "The soviet union has sent a spaceship

to Mars", intending thereby to say that the soviet union has
sent a spaceship to Mars, I am speaking literally.
pothesis, I mean what I say.

By hy-

What one says, as indicated,

is a function of what one's expression means in the language,
and this, in turn, is a function of what it can be used to
say.

More precisely, what one says is what one's expression

means on the occasion in which it is uttered.

The meaning

and the context, together, determine what is said.
It follows that, contrary to Humpty Dumpty's assertion
in chapter VI of Through the Looking-Glass,31 one cannot make
an expression mean whatever one wants or chooses it to mean.
I cannot make the expression "Snow is white" mean that ice
is cold, for example, for it cannot be used to say that in
the language, at least at this time.

To that extent, we are

prisoners of our language--of our linguistic rules or conventions.

The meaning of an expression is a function of what

31 Lewis Carroll, Alice's Adventures in Wonderland and
Through the Looking-Glass, with an Introduction by Morton N.
Cohen (Toronto: Bantam Books, 1981), pp. 168-69 (originally
published 1871).
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it can be used to say, and what it can be used to say is
given by the linguistic rules or conventions of the community.32
The same, incidentally, is true of spelling, punctuation, and pronunciation,33 all of which are public features
of language--of linguistic entities. 34 While, with Humpty
Dumpty, I may desire to make words mean something other than
what they mean, and while I may try to convey these "meanings" to others, I cannot succeed.

At most,

I will have

created a private or semi-private language, a language that
is meaningful only to me and

~erhaps

a few others.

Communi-

cation is impossible without publicly accessible and meaningful expressions.

Indeed, communication is possible because

there are publicly accessible and meaningful expressions.
As applied to the Constitution, these considerations
imply that the drafters took a risk of sorts when they expressed their mental states in language.

Like anyone who

32Cf • Martin, The Meaning of Language, p. 80. I am not
claiming that the participants have knowledge of the conventions, for they may not. It is one thing to use a rule correctly, quite another to know the rule or be able to state
it.
33In Tucson, Arizona, there is a thoroughfare called
"Ina Road". Nearly everyone in town pronounces it "Eye-na",
despite the fact that the road was named after a woman who
pronounced her name "Eena". If pronunciation, like meaning,
is conventional, as I suggest, then it can change, as conventions of pronunciation change.
34For a discussion, see Martin, The Meaning of Language,
pp. 94-95.
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utters an expression, they used a public institution--language35 _-to put their private thoughts, plans, hopes, dreams,
and intentions into effect.

What was personal and intimate,

because mental, became impersonal and distant, because social.

What was in principle clear and unambiguous became

potentially unclear and ambiguous.
These risks, I suggest, are inherent in all language and
language use. 36

In order to communicate, we need a public

medium or language; but that very publicity separates us from
our thoughts, so to speak.

It creates a standing possibility

of failure to communicate, since, through ignorance, ineptitude, or sheer carelessness, we may fail to encapsulate or
encode our thoughts in what we say.

Indeed, unless we have

rich linguistic resources at our d~sposai in the first place,
and are adept at manipulating them, we may fail utterly to
communicate.

That is the inherent riskiness of language,

whether written or spoken.

35 For a defense of the view that language is institutional, see Pollock, Language and Thought, chap. X ("Languages, Institutions, and conventions").
36 Cf • Harris, "Bonding Word and Polity", p. 44 ("Once
written, a work leaves the control of its writer. The words
of the Constitution, once they began their work of bringing
a polity into force, lost their bond with the thoughts of the
framers and established a bond with the political order").
See also Herzog, "Approaching the Constitution", p. 151 ("often things go less happily; one conveys more or less than one
intended to").
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While it is obvious that we speak literally, perhaps to
such an extent that there is a presumption or convention of
literality in ordinary speech situations,37 it is. equally
clear that sometimes we do not.

Sometimes we speak metaphor-

ically, as when I say that my neighbor is up in arms about
the statewide tax increase; sometimes ironically, as when I
say that smashing my lawnmower with a sledgehammer solves the
problem of its not starting; sometimes sarcastically, as when
I say that a colleague's ugly coat is attractive; and sometimes in exaggeration,

as when I tell my brother that I

caught a ten-inch largemouth bass (when in fact I caught a
six-inch bluegill) •
What these speech acts have in common is that I mean to
say something other than what I in fact say.

In sarcasm and

irony, I say roughly the opposite of what I mean.

In exag-

geration, I say either more (overstatement) or less (understatement) than what I could literally and truthfully say.38
Each of these is a special case of nonliterality.

The common

37Bach and Harnish call this the "presumption of literalness" and state it as follows: "The mutual belief in the
linguistic community • . . that whenever any member S utters
any [expression] to any other member H, if S could (under the
circumstances) be speaking literally, then S is speaking
literally." Bach and Harnish, Linguistic Communication and
Speech Acts, p. 12. It is an empirical matter just how often, and in what contexts, people speak literally, but my
guess is that it is most of the time and in most contexts.
The matter needs to be explored.
38Por a discussion of the various kinds of nonliterality, see ibid., pp. 65-70.
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feature of all nonliteral discourse is that there is a divergence between what is meant and what is said, between what
one intends to say and what one says.

Nonliteral speech

occurs when what is meant and what is said come apart.
When we combine this conclusion with that concerning
direct and indirect speech acts, we find an interesting and
theoretically desirable symmetry.

The indirect act that one

performs by uttering an expression (if there is one) is, as
we saw, a function of its grammatical form.

This is analo-

gous to literal meaning, where the meaning of an expression
is a function of what it can be used to say or do in the
language.

Both indirect and literal speech acts depend on

public aspects (grammar and meaning, respectively) of expressions.
In contrast,

both direct and nonliteral speech acts

depend on the mental states (in particular, the linguistic
intentions) of those who perform them.

One speaks directly

when one performs an action other than, or in addition to,
the indirect act.

One speaks nonliterally when one means

something other than what one says.

The theory therefore

accounts for two common features of language use:
tion and nonliterality.

indirec-

We must keep these features in mind

when examining the constitution qua text in Chapter 6, for
it is an open and important question whether the drafters of
the Constitution were speaking literally and directly when
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they put pen to paper.

6. The Meaning of Directive Expressions.
It might be objected at this point that I have given a
theory of meaning for assertives only, and that, since, by
my own admission, the constitution is best understood as a
set

of

directives ,39

the

theory

of

expression

meaning

sketched above is inapplicable to (1) the constitution and
(2)

constitutional interpretation.

In other words, it might

be argued that my theory of expression meaning fails to account for all speech acts, including those of which the Constitution is an instance.
This defect is easily repaired.

As Pollock notes, 40

"most nondeclarative sentences are intimately connected with
declarative sentences". 41

Indeed, a directive can be under-

stood as a statement conjoined with a speech act.

In the

case of an assertive, the speech act consists in telling
someone how the world is.

In the case of a directive, the

speech act consists in trying to get someone to change the
world.

But the underlying statement can be the same.

39See

section

2

of this chapter.

40See Pollock, Language and Thought, chap. XII ("Nondeclarati ve Sentences"), esp. sec. 1 ("Meaning and Nondeclara.tive sentences").
41 Ib id., p. 253.
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It follows that,

since directive utterances contain

assertive expressions, they can, and do, have meaning.

They

have meaning to the extent that they contain assertive expressions.

The first step in ascertaining the meaning of a

directive is, therefore, to isolate or reconstruct the expression that it contains.

This expression, like any other,

has meaning, in the sense that it can be used to make one or
more statements.

The difference is that it is used to guide

conduct rather than to describe the world.
To illustrate the point, consider the expression "Cruel
and unusual punishments shall not be inflicted".
present analysis,

On the

this expression contains the expression

"There are no cruel and unusual punishments".

However, the

utterer uses it to guide conduct rather than to describe the
world.

So, in effect, the utterer says "There are no cruel

and unusual punishments; make it the case!". 42

The first

part of the expression describes a state of the world; the
second urges the recipient of the utterance to act, either
by making the world that way or by taking steps to insure

42This analysis is similar to Hare's analysis of imperati ve sentences.
All imperatives, he says, have embedded
descriptive statements. The part that is common to imperatives and statements is the "phrastic"; the part that only
imperatives have is the "neustic".
See Hare, The Language
of Morals, p. 18.
In modern parlance, the phrastic is the
locutionary act, or what is said. The neustic is the illocutionary act, or what is done.
Incidentally, Pollock describes Hare as the "impetus" for his analysis of nondeclarative utterances. See Pollock, Language and Thought, p.
254, n. 1.
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that it does not become that way.

7. The Role of Mental states.
As we saw in Chapter 1, a significant portion of the
debate among constitutional theorists centers on the mental
states of those who debated, drafted, and ratified the Constitution.

Dworkin and others have observed, for example,

that these debates concern not just whose mental states are
relevant, but which mental states we should fasten on, how
abstractly or concretely they should be characterized, what
we should do when the mental states of a particular individual conflict, and what we should do when more than one person
is involved and their mental states differ. 43
These, I agree, are serious and difficult problems, but
we should not assume without argument that they cannot be
solved.

Perhaps progress can be made simply by understanding

the kinds of problem that mental states generate for a theory
of constitutional interpretation.

In this section, I de-

scribe with as much precision as I can muster the role of
mental states in a theory of expression meaning, after which
I take issue with Dworkin on certain points and discuss the
problem of group intentions.

My own constructive account of

mental states can be found in Chapter 6.

43

S ee,

e.g., Dwork'~n,

A Matter of

,

,

Pr~nc~ple,

pp. 33-57.
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Let me clarify the role of mental states in my theory
of expression meaning,

for there . is apt to be confusion.

First, not just any mental state will do.

Insofar as direct

speech acts and nonliteral meaning are concerned, the relevant mental state is the utterer's intention--what he or she
intended (that is, meant) to say or do.

This is what deter-

mines which direct speech act is being performed and whether
the utterance in question is literal or nonliteral.

Ordinar-

ily, of course, when one utters an expression, what one intends to say is also what one hopes to say, expects to say,
desires to say, and believes one is saying.
fact,

The latter, in

is often described as the sincerity condition--the

condition that one believes what one says.44

In practice,

given sufficient linguistic ability and" proper motivation,
our mental states converge on what is said.
However, as Dwor.kin points out in an important essay, 45
hopes, intentions, and other mental states "may come apart"
in particular speech situations.

When this happens, as it

surely does, we see that the focus must remain on intentions.
For in determining which direct speech acts the drafters of

44See , e.g., H.P. Grice, "Logic and Conversation", in
The Logic of Grammar, eds. Donald Davidson and Gilbert Harman
(Encino, Calif.: Dickenson Publishing Company, 1975), p. 67.
Grice puts the "maxim" negatively:
"Do not say what you
believe to be false." Ibid.
45Dworkin, A Matter of Principle, chap. 2 ("The Forum of
Principle").
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the constitution performed, we must ascertain their speechDid they intend to assert something

related intentions.
about the world?

Did they intend to commit themselves to a

particular course of action?
and-such is the case?
beliefs or values?

Were they declaring that such-

Did they intend to express certain

Moreover, in determining whether their

utterances were literal or nonliteral, we must ascertain
their linguistic intentions--what they meant to say by uttering each expression.
is. 46

We must do this on a case-by-case bas-

Consequently, if our concern as interpreters is to determine either the direct speech acts performed by drafting
the constitution or the nonliteral meaning (if any) of the
.Constitution qua text, our focus must be the intentions of
its drafters.

It is important to understand that this is

not the outcome of sUbstantive theory (a theory, for example,
which accorded the intentions of the framers a special status) .47

Rather, it is a logical consequence of the theory of

expression meaning described above.

On that theory, an ut-

46Some legal theorists deny the relevance, and a fortiori the importance, of intentions in adjudication.
See,
e.g., Herzog, "Approaching the constitution", p. 151 ("Why
should we be interested in the framers' intentions? I do not
mean to ask another aridly skeptical question here. Indeed
my own view is that the intentions of the framers do not
matter at all"). It follows that Herzog is unconcerned with
either directness or literality, since both are understood
in terms of linguistic intentions.
47See the discussion of Meese's views in Chapter 1.
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terance is nonliteral just in case what is said differs from
what is meant.

A direct speech act is the act that the ut-

terer performs instead of, or in addition to, the indirect
act.

Unlike the indirect act, which is a function of gram-

matical form, the direct act is a function of the utterer's
intentions.

Hence, the theory goes beyond merely asserting

that intentions are relevant; it explains why they are relevant.
The theory also shows why not all intentions are relevant to determining directness and nonliterality.

In a given

speech situation, the utterer very likely has an elaborate
network of intentions--some of them concrete, some abstract,
some short-term, some long-term, some firm, some not so firm.
with respect to direct speech acts, the relevant intentions
are those described by the five main utterance-types.

An

assertive utterance involves (by definition) an intention to
assert that such-and-such is the case; a commissive utterance
involves an intention to commit oneself to a certain course
of conduct; and so on.
With respect to nonliteral speech, the relevant intentions are linguistic intentions--intentions to say such-andsuch.

For example, if I utter the expression "You've opened

a can of worms", intending thereby to assert that the hearer
has made things substantially worse, only that intention is
relevant to the literality of my speech.

One does not need
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to know any of my other intentions to be able to characterize
my utterance as nonliteral.

I did not say what I intended

to say: that is sufficient.
Finally, mental states are relevant to another task:
determining the sense of an expression.

If, at a Chrysler

corporation board meeting, I step to the podium and say "The
president is ill", I am saying that Lee Iacocca (the president of Chrysler) is ill.

That is my statement: it is the

sense of the expression that I uttered.

Just how the context

of utterance determines what is said is beyond the scope of
this essay, but we can note at least this much.

What I, the

utterer, intended to say (indeed, all of my mental states)
constitutes part of the context of utterance,

just as my

being in a room with other people is part of the context.
To that extent, my intentions, linguistic and otherwise,
serve to fix the sense of the expression.

\

But this is true

not just of my mental states; it is true of the mental states
of the audience.

At most, the fact that I intended to say

that p is evidence that I said that p.

There is no logical

connection between the two on my theory of expression meaning, any more than there is a logical connection between
intending to cross the street and actually crossing the
street.

Not every intention is carried out.

The connection

is empirical or contingent in nature, not logical.
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a. Problems with Dworkin's Account of Intentions.

In

an essay first published in 1981 and subsequently reprinted,
Dworkin considers and rejects what he calls "two mischievous
ideas" concerning judicial review (what I have called "constitutional adjudication").~

Both ideas, he says, are at-

tempts to "flee from substance".49 The first idea is that in
resolving constitutional disputes, the judge should discover
the intentions of the framers with respect to particular
constitutional provisions.

The second idea is that judges

should maintain the fairness of the legislative process without reviewing the sUbstantive outcomes of that process. So
Dworkin argues that while both ideas purport to take
the judge out of the realm of sUbstantive decisionmaking, in
fact both ideas require that the judge make sUbstantive decisions during the course of adjudication.

Rather than contin-

ue that deception., he says, we should admit that judges can,
do, and should engage in substantive decisionmaking.

Judi-

cial review cannot be merely formal or procedural.
Let us look closely at Dworkin's argument against the
first of these "mischievous ideas", for it illuminates sever-

,48see

Dworkin, A Matter of Principle, p.

49 Ib id., p.

33.

34.

SOFor a discussion of substance and process in constitutional theory, see David Lyons, "Substance, Process, and
outcome in constitutional Theory", Cornell Law Review 72 (May
1987):745-64.
See also Lyons, Ethics and the Rule of Law,
pp. 194-208.
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al points made in this chapter.

The reason there is no in-

tent ion of the framers to be discovered by judges, Dworkin
says, is that the concept of intention is contested. 51

Dif-

ferent theorists can, and do, conceive of intention differently.

Some view it as a consensus of minds on a particular

subject;

some view it as a

"collective understanding" ;52

still others view .it as a complex psychological fact about
persons.
The dimensions of disagreement are numerous.

As indi-

cated, there is (or can be) disagreement concerning whose
intentions count, which psychological states are relevant,
what we should do when the intentions of more than one person
are relevant and they are either alike or different, and
whether intentions should be characterized as abstract or
concrete.

Moreover, what should we do when the framers had

intentions about the role of their own intentions--interpre-

51 Cf • Fallon, "Constructivist Coherence Theory", p. 1213
(" [A] ny conception of the framers' intent is nevertheless
theory dependent and contestable in a way that undermines the
originalist's project of 'simply' enforcing judgments constitutionalized by the framers"). It is not clear whether Dworkin and Fallon are claiming that the concept of intention is
essentially contested; perhaps their claim is that it is contested, but need not be.
For the locus classicus in this
area, see W.B. Gallie, "Essentially Contested Concepts",
Proceedings of the Aristotelian Society 56 (1956):167-98.
For criticism of Gallie, see John Wilson, What Philosophy Can
Do (Totowa, N.J.:
Barnes and Noble Books, 1986), chap. 2
("Concepts and Contestability") .
52Dworkin,

A Matter of Principle, p.

39.
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tive intentions, if you will?53
As Dworkin sees it, the concept of intention provides
no more than a scheme.

But since the scheme can be filled

in differently by different theorists (each filling-in constitutes a conception of the concept), 54 reasons must be given for filling it in one way rather than another.

These

reasons are necessarily sUbstantive in nature, and that is
why one does not simply discover intentions.
structs" or "invents" them. 55

One "con-

One defends them, ultimately,

by showing that they derive from an attractive political
theory. 56

So in Dworkin's view, one cannot flee from sub-

stance by invoking the concept of a constitutional intention.
That, he says, merely cloaks the underlyin.g sUbstantive choices that judges, qua judges, must make.

53For a recent essay on what might be called the "metaintentions" of the framers (that is, their intentions about
the role of their intentions), see H. Jefferson Powell, "The
Original Understanding of original Intent", Harvard Law Review 98 (March 1985):885-948. Powell's thesis is that the
framers neither intended nor expected that their intentions
would control subsequent constitutional interpretation.
54The concept-conception distinction, which now permeates the literature of legal theory, dates to 1971, when John
Rawls distinguished the concept of justice from various conceptions (analyses, interpretations, theories) of it.
See
John Rawls, A Theory of Justice (Cambridge: Harvard University Press, 1971), p. 5. Dworkin has subsequently made considerable use of the distinction. See, e.g., Dworkin, Taking Rights Seriously, pp. 134-36. For criticism of the distinction, see Wilson, What Philosophy Can Do, p. 58.
55Dworkin, A Matter of principle, p. 43.
56 Ib id., p. 56.
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The problem with Dworkin's argument is that he builds
far too much into the concept of intention.
turns out to be contested.

That is why it

To simplify matters, let us con-

sider the case of a single legislator, the drafter of the
text under consideration by our hypothetical judge. 57

When

Dworkin describes what he takes to be a difficult case, a
case calling for construction or invention rather than discovery, he mysteriously mixes other mental states with intentions.

For example, he says that there are

three different (partial) theories of the legislative intention of a single legislator. The first
proposes that legislative intention is a matter of
what the legislator would have wanted the legal
result of his act to be if he had thought of the
troublesome case; the second that it is what he
would have expected it to be in that case; and the
third what he both would have expected and wanted
it to be.~
Note the interjection of other mental states.

Why, all

of a sudden, is Dworkin talking about wants and expectations?
The discussion is about the impossibility of discovering
intentions, but Dworkin shifts ever so subtly to wants and
expectations.

As I observed earlier in this chapter, there

is no guarantee that there will be a convergence of mental
states on what any utterer of any expression says.

I may

57I discuss the problem of group intention in section 7,
Subsection b, of this chapter.
58 Dworkin,

A Matter of Principle, p. 41.
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intend to say that p, but hope that others will misunderstand
it or act upon it in a certain way.

Or, knowing that others

are not competent users of the language, I may intend to say
that p but expect that they will understand it as an assertion that q (where p and q differ).

Logically speaking, what

I want to be the case, expect to be the case, and intend to
do or make the case are different. 59

They may converge, but

need not.
We can reconstruct Dworkin's argument as follows.

In-

tent ions (in particular, constitutional intentions) cannot
be discovered by judges or anyone else because, in a given
case, what one wants and expects can diverge.

In such a

situation, the judge must choose which mix of wants and expectations should control the outcome of the case.

The

judge, in effect, must construct a theory about the relative
importance of the various mental states of the utterer, then
apply that theory to the case at hand.

This choice is neces-

sarily sUbstantive and presupposes a sound political theory.

59 For a rigorous analysis of the concepts of intention,
expectation, desire, foresight, and purpose, which, though
related in various ways, are logically distinct, see Alan R.
White, Grounds of Liability: An Introduction to the PhilosoBUy of Law (Oxford:
Oxford University Press, 1985), chap.
6 ("Intention"). As White puts it, "The great difference.
. . between an intention and an expectation is that whereas
one can intend to do only what one thinks one can have some
part in doing, one can expect what is quite independent of
one's powers". Ibid., p. 68.
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As indicated, the problem with the argument is that
intentions are not identifiable with either wants or expectations, let alone with both wants and expectations.
different kinds of mental state.

These are

While different mental

states can and do conflict, Dworkin has given us no reason
to suppose that intentions must conflict with one another,
and, if not, then his conclusion does not follow from his
assumptions.
Fo~

purposes of this chapter, it is enough to note the

following.

Insofar as our goal is to determine whether the

drafters of the Constitution were speaking directly or nonliterally, the relevant mental states are intentions, and in
particular intentions to say or do such-and-such by uttering
the expression in question.

In other words, the relevant

mental states for a theory of expression meaning are not
hopes, expectations, wants, wishes, or fears.

They are in-

tentions--and not just any intentions, but intentions to say
or do this or that with a particular bit of language.
Dworkin's argument fails,

in short, because it loses

sight of its target--constitutional intentions.

If his claim

is that intentions are reducible to wants and expectations,
then he owes us a theory which has that as a consequence.
He does not offer one.

Moreover, any such theory would be

implausible, for v.Thatever else they are, wants, expectations,
and intentions are things of different kinds.
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b.

Group Intentions.

thing:

Dworkin is correct about one

The concept of a group intention is problematic.

But what sort of problem is it?
logical?

Epistemological?

Logical?

Linguistic?

onto-

And precisely how does the prob-

lem affect the task of constitutional interpretation?
answer these questions, we need a simple example.

To

Imagine

that persons A, B, and C are assigned the task of drafting
a constitution and that they create one consisting of a single expression, "E".

Suppose the worst, insofar as interpre-

tation goes; suppose the linguistic intentions of A, B, and
C differ.

A utters "E" intending to say that X; Butters "E"

intending to say that Y; and cutters "E" intending to say
that

z

(where X, Y, and Z differ).

What can we say about

this case in light of the theory advanced above?
First,

there is no problem with the fact that three

people uttered "E".

The utterance occurs when the final

draft is written, or perhaps when A, B, and C sign the draft.
They are its authors.
joint authority.

The expression is produced under their

Second, the meaning of "E" is still a func-

tion of what it can be used to say in the language.

This,

as we saw above, is independent of what any of its authors
meant or intended.

Third, we have seen that it is possible

for A, B, and C to have intended to say something different
by the utterance of "E".

Nothing in logic requires that

there be a concurrence of intentions in order to produce a
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single, joint utterance,60 any more than there must be a concurrence of intentions in order for three people to build a
doghouse.

One of them can intend to house dogs, another to

make a beautiful object, and still another to impress the
neighbors.

Thus, our supposition about divergent intentions

is theoretically plausible.
Group intentions are problematic only when the focus of
the interpreter is on the linguistic intentions of those who
produced the document.

This is where Dworkin's criticisms

are applicable and forceful.

If the interpretive task is to

identify and apply the linguistic intentions of the drafters
(what they meant to say and do), but those intentions differ,
then the interpreter must construct a theory of the group's
intentions.

This task injects an element of choice into the

enterprise, for theories are by nature creative entities.
As Dworkin suggests ,61 the most common constructions of
group intentions are those that construe them as majority
intentions or representative intentions. Unlike individuals,

60I have regrettably lost the source of this anecdote
(it was a newspaper article), but I read that the coauthors
of Yes's song "Big Generator", Trevor Rabin and Jon Anderson,
had radically different intentions for and understandings of
the piece. As I recollect, to Rabin, the "big generator" of
the title refers to the music industry, while, to Anderson,
it refers to God. These understandings are obviously quite
different, and yet it did not prevent the musicians from creating, producing, and performing the song. See Yes, Big Generator (New York: Atlantic Recording corporation, 1987).
61 oworkin,

A Matter of Principle, p. 47.

226

groups do not have intentions to be discovered, for groups
are not conscious entities.

There is no such thing as a

group mind or collective consciousness.

Hence, the phrase

"group intentions" must be elliptical for a longer expression
that mentions individuals.

After all, Dworkin's objective

is not to show that no theory of group intentions is possible
or defensible, but that group intentions must be constructed
or invented.

They cannot, he says, be discovered, as is

sometimes claimed.
A final example should make these points clearer.

In

a recent impeachment proceeding involving a state governor,62
the legislative body charged with trying the case faced a
question of procedure.

One of the legislators (let us refer

to him as "L") moved that a certain procedural rule be amended.

After deliberation and discussion, the amendment was

approved by the body.

Later, however, a question arose con-

cerning the applicability of the amendment to a particular
problem.

L stood before the legislature and announced that,

at the time of his motion, his intentions had been such-andsuch.

He reported to the body that he had intended to do X,

not Y.
The question is whether L's intentions are relevant.
On the theory developed in this chapter, L's intentions are

62The state was Arizona, the governor Evan Mecham, and
the impeaching body the Arizona Legislature.
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irrelevant to the meaning of the amendment.

The amendment,

jointly uttered (promulgated), is an expression in a language
whose meaning is a function of what it can be used to say in
that language.

At most, L's intentions at the time of utter-

ance serve to determine the sense of the amendment, for they
comprise part of the context of utterance.

But this is true

of every legislator's intentions, not just L's.

In fact,

Lis

intentions are no more dispositive of the question of meaning
or sense than anyone else's1 63

His expression got away from

him, so to speak, and become a collective possession.
The point is this.

If, as I propose, we distinguish (1)

the meaning of an expression and (2) the intention(s) with
which it is uttered, we can make sense of a surprisingly wide
variety of linguistic phenomena:

ambiguity, synonymy, di-

rectness, nonliterality, and so on.

We can also see why and

in what respects group intentions are problematic.

The prob-

lem with group intentions is not that groups of individuals
cannot jointly utter expressions, for they can.

Nor is it

that group intentions affect the meaning of the expressions
that they utter, for they do not.

Group intentions are prob-

lematic when, and only when, the focus of interpretation is
on intentions.

63 If memory serves, the legislature used L's reported
intentions as the basis for solving the problem.
Perhaps
this was a typical or natural response; I have no way of
knowing. Whether the legislature was justified in acting as
it did, however, is another question.
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S. Summary.
If nothing else, the theory of expression meaning developed in this chapter permits us to pull apart a number of
important concepts that are regularly confused with one another in the literature.

In no particular order, these con-

cepts are:
1. The text;

2. The first utterer (drafter) of the text;
3. Subsequent utterers of the text;
4. The meaning of the text at the time it was
drafted;

5. The meaning of the text at some later time;
6. The sense of the text at the time it was draft-

ed;
7. The sense of the text at some later time; and
S. The intentions of the drafter with respect to
the text; these include:
a. What the drafter intended to say; and
b. What the drafter intended to do.
Notice that,

if elements (6)

and (Sa)

are identical, the

drafter's utterance of the text is literal, for what was said
and what was meant are the same.

If elements (6) and (sa)

are not identical, then the utterance is nonliteral.
It would be a mistake to assume that because these elements can be pulled apart they are unrelated.

To the con-
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trary, the elements are related to one another in a myriad
of systematic ways, as

~le

saw during our discussions of indi-

rection, ambiguity, synonymy, and nonliterality.

There is

virtue in drawing distinctions, for, in doing so, relationships can be stated and understood more clearly.

Some of

these relations are logical in nature, while others are empirical; some are consti tuti ve,
necessary, some contingent.

some epistemic; some are

In Chapter 6, I use the resour-

ces of this chapter to develop and defend a normative theory
of constitutional interpretation.

In Chapters 7 and 8, I use

the resources as a basis for criticizing three alternative
interpretive theories.
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CHAPTER SIX
A THEORY OF CONSTITUTIONAL INTERPRETATION

I turn now to a constructive task, that of developing
and defending a normative theory of constitutional interpretation.

This chapter goes part of the way toward answering

the question broached at the outset of Chapter 2--namely, how
should judges resolve constitutional disputes? Though I make
use of many of the distinctions and examples introduced in
earlier chapters, the chapter is logically independent of
those that precede and follow it.

Thus, for example, the

reader can reject my normative theory without abandoning
ei ther its conceptual underpinnings or the critical work that
has been or will be done in its name.
I begin by reexamining the typology of normative constitutional theories developed in Chapter 2, showing why two
kinds of theory--literalism and externalism--are unacceptable, however attractive they may appear to be and however
widely they may be held in the legal community or in academia.

This task, if successful, narrows the range of accepta-

ble theories considerably.

I then take up a positive argu-

ment to the effect that textualism is the true, correct, or
sole acceptable normative theory.

As part of this argument,

I (1) characterize the constitution as a set of directives,
(2) argue for the centrality of contemporary expression mean-
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ing in a theory of constitutional interpretation, and (3)
clarify and limit the role of mental states in such a theory.
I conclude by applying the theory to the Supreme Court case
described in Chapter 4, section 6, and describing several
theoretical implications of the theory,

all of which,

I

trust, are antecedently acceptable to the reader.

1. The Typology Revisited.
since I will be arguing for and against a number of
normative theories in this chapter, each of which is related
to the others in complex ways, it will be helpful to reproduce the chart that appeared in Chapter 2, section 3:
Normative Theories of Constitutional Adjudication
Internalism
Literalism

Externalism

Nonliteralism
Contextual ism

1

2

Extreme

Moderate

Textualism
3

My argumentative strategy is as follows.

4

5

First, I give reas-

ons for rejecting literalism (theories falling into category
1).

Then I argue that moderate externalism (category 5) is

unacceptable.

Since extreme externalism (category 4) entails

moderate externalism, my argument for the falsity of the
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latter serves also as an argument for the falsity of the former.

Finally, I give reasons for preferring textualism (cat-

egory 3) to contextual ism (category 2).

Thus, there are both

negative and positive arguments in support of textualism.
a. Why Literalism is untenable.
saw,' make two claims:

Literalists,

as we

(1) that all constitutional norms

derive from the constitution and (2) that all constitutional
norms derive from the literal meaning of the Constitution.
I shall not take issue with the first of these claims, since,
as I go on to argue, it is true.
truth of the second claim.

Nor shall I question the

Instead, I shall call into ques-

tion the intelligibility of the second claim.

I deny that

there is such a thing as a free-floating, acontextual literal
meaning of a document, as distinct, say, "from the literality
of speech acts which involved that document.
Literality, as understood in Chapter 5, is a property
of speech acts, not expressions.

One speaks literally just

in case one means what one says--or, put differently, just
in case one intends to say what one in fact says.

What one

says is a function of (but is not identical to) what one's
expression can be used to say, in the language, at the time
of utterance.

So there are two interpretations of the claim

that all constitutional norms derive from the literal meaning of the Constitution.

The first is that the norms derive

'see Chapter 2, section 3.
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from the intentions of its utterers.

The second is that the

norms derive from the meaning of their expressions.
The problem with the first interpretation is that it
assumes something false:

that the constitution is identical

to the intentions of those who produced it.

If, as literal-

ists claim, all constitutional norms derive from the constitution, and if the emphasis on literality restricts us to the
intentions of its framers or

ut~erers,

it follows that all

constitutional norms derive from the intentions of the framers.

But this ignores the obvious role of the text qua text;

indeed, it makes the text otiose.

At most, on this view, the

text could furnish evidence of the framers' intentions.

It

could not by itself be the source of constitutional norms.
The second interpretation fares no better.

Even if we

grant the literalist point that all constitutional norms
derive from the literal meaning of the Constitution, judges
are still faced with a creative choice, since, as we saw,
meaning is a set-theoretic concept.

The judge must select

from among the many possible senses that comprise an expression's meaning.

without choice or decision, the meaning of

an expression cannot resolve a dispute.

The only way expres-

sion meaning could be used as a basis for decision without
choice on the part of the judge is if the expression in question is unambiguous; but surely all or most expressions in
the Constitution can be used to make more than one statement.

234

In any event, the burden of persuasion is on the literalist
to show that there is no ambiguity.
In short,

literalism is untenable because it treats

literality as a property of expressions ri:lther than as a
property of speech acts.

The attraction of literalism, one

must assume, is that it strips judges of creativity.
them to something solid, absolute, and unmoving.

It ties

Unfortun-

ately for the literalist, the solidity of literal meanjng is
illusory.

Whenever the intentions of the framers diverge

from what they said--and we have reason to believe that this
was a frequent

o~currence,

since nonliterality is a familiar

feature of ordinary experience--the judge must exercise a
creative choice.

It follows that if internalism is true,

correct, or acceptable, its only tenable version is nonliteralism.
b. An Argument Against Externalism.

Moderate external-

ists, as conceived in Chapter 2, claim that (1) some constitutional norms do not derive from the Constitution and (2)
some constitutional norms do derive from the Constitution.
I want to challenge the first of these claims, since, as a
textualist, I accept the second.

If successful in this task,

I will have undermined not only moderate externalism, but the
theory (extreme externalism) that entails it.

First, howev-

er, I need to state and reject two possible reasons for insisting on moderate externalism.

These reasons, I think,
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explain the attraction and popularity of the theory.
It might be argued that the constitution contains an
insufficient number of norms to resolve the constitutional
disputes that judges actually face.

Hence, we need a sup-

plemental source of norms--a source that is necessarily extraconstitutional.

But this is true only if we take a narrow

view of what the constitution is.

If contextual ism is true,

for example, then the constitution consists of a text and
something else, and that "something else" can include, among
other things, principles of political morality and the social context in which it was created.
a norm or a source of norms.

Each of these is either

So it would be fallacious to

argue that, since adjudication raquires a wide variety of
constitutional norms and the constitution contains only so
many norms, externalism is true.

At least some internalists

can accommodate the need for multiple adjudicative norms.
The claim that internal ism provides insufficient norms
also ignores the possibility of constitutional amendment.
No serious legal theorist suggests that the Constitution,
however conceived, is static, in the sense that it cannot be
changed.

In fact, constitutional change (that is, amendment)

has been and in all likelihood will continue to be a regular
feature in our society and other societies with written constitutions.

If it should transpire that the Constitution

does not contain a norm on a particularly important subject,
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it is both logically and practically possible (though perhaps
cumbersome) to amend it so as to add that norm--or rather,
expressions which embody or express the norm.

Thus, exter-

nalism is plausible only if we rule out the possibility of
amendment, and we need not do that.
A better reason for rejecting moderate externalism is
that it fails to take the constitution seriously as a foundational document with inherent normative force.

As indicated

in Chapter 2, a constitutional dispute is a dispute concerning the basic institutions of society.

It has to do with the

distribution of power among branches of government, the distribution of power between states and the federal government,
and the relationship between citizen and state. 2 The constitution, in this sense, is the basic framework of society.
Assuming that the state itself is justified, the constitution
has

inherent normative

force--normative

force

that gets

translated into or expressed by a written, foundational document.

It follows that at least presumptively, all constitu-

tional norms derive from the Constitution.

The burden, it

seems, is on moderate externalists to rebut this presumption.
Earlier, I gave reasons for thinking that no such rebuttal
is forthcoming.
c.

A Defense of Textualism.

If my arguments to this

point have been persuasive, then only nonliteralism--a kind

2See Chapter 2, section 2.
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of internalism--is tenable as a normative theory of constitutional adjudication.

I now want to argue in favor of a par-

ticular kind of nonliteralism:

textualism.

As we saw in

Chapter 1, former Attorney General Edwin Meese is a textualist.

Dworkin, whose views I consider more thoroughly in

Chapter 8, is best viewed as a contextualist.

But this does

not mean that I disagree with Dworkin about everything, let
alone that I agree with Meese about everything.

There is

room for disagreement among textualists, as we shall see
later in this chapter when I sketch a theory of constitutional interpretation.

The typology puts different theories with

similar features into the same category.
My argument is as follows.

There is no theoretical

advantage to conceiving of the Constitution as a text'plus
something else, and since doing so creates a standing possibility of confusion, we should understand the Constitution
as a text only, where by "text" I mean a string of symbols
(a syntax) in a language.
clearer.

An example will make the point

Suppose, with Dworkin and others, that we conceive

of the Constitution as a text plus the set of legal practices
that have grown up over time around it.

If, in a particular

case, a legal practice is inconsistent with the meaning of
the text, Dworkin must say that there is an internal inconsistency--that the Constitution both requires and forbids a
certain action or kind of action.
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To a textualist, the situation is described quite differently.

A textualist would say that there is an inconsis-

tency between the constitution (which, on this view, is a
text only) and the set of legal practices that have grown up
around it.

The inconsistency is external, not internal, as

Dworkin and other contextualists must say.

I submit that,

though both the textualist and the contextualist can make
sense of the conflict, the textualist rendering is less confusing and less likely to generate ancillary problems.

That

is why I proposed, in Chapter 4, section 3, that the constitution be conceived as a text only.

The issues are the same,

but the likelihood of incoherence is less.
I should say a word or two about the kind of dispute
that textualists and contextualists
factual in nature,

have~

The dispute is not

for no fact can count in favor of or

against the claim that the Constitution is a text only.

If

anything, ordinary language counts in favor of the textualist
position, for most people identify "the Constitution" with
a particular document.

Nor is the dispute normative in nc-

ture, at least in the narrow sense of that word.

Textualists

do not claim that the Constitution should be conceived as a
text only; they claim that it is a text only.

The dispute

between textual ists and contextual ists is conceptual or ontological; it is about the concept of the Constitution.

And

this means that considerations of simplicity, elegance, and
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clarity must come into play to resolve it.

I have suggested

that these considerations weigh in on the side of textual ism.

2. The Constitution

g§

s

set of Directives.

As indicated above, one task--perhaps the central task-of a normative constitutional theorist is to characterize the
Constitution.

I- now want to defend a particular view,

or

cluster of views, concerning the nature of the Constitution.
The Constitution, as just argued, is best viewed as a text-not as a text and a set of moral or political principles, not
as a text and a set· of purposes or intentions, and not as a
text and a context.

All of our theoretical purposes are

simplified and made clearer if we reduce the Constitution to
a set of expressions in a particular language (in this case,
English) .
I now want to go further and specify the kind of expression that the Constitution contains.

My view, adumbrated

earlier, is that the Constitution is a set of directives.
These are expressions which, when uttered, have as their
objective getting people to do things. 3
ti ve or action-guiding in nature.

They are prescrip-

As such, they are distinct

from assertives, which have as their goal describing or rep-

3See Searle, Expression and Meaning, p. 13 ("The illocutionary point of [directives] consists in the fact that they
are attempts • • • by the speaker to get the hearer to do
something").
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resenting the world (or some state of the world) to the mind
of others •

Directives prompt; assertives depict.

The former

presuppose a state of the world, but propose that it be
changed in some way; the latter characterize the world. 4

As

Hart, Searle, and others have pointed out, there are many
kinds of directive,

including imperatives, requests, com-

mands, orders, interrogatives, and pleas.
My reasons for characterizing the constitution as a set
of directives are of two sorts.

First, as demonstrated ear-

lier, nearly all of the expressions in the constitution have
the grammatical form of a directive.

This form is indicated,

though not determined, by the word "shall", as in "All legislative Powers herein granted shall be vested in a Congress
of the united States, which shall consist of a Senate and
House of Representatives,,5 and "Congress shall make no law .
• abridging •
assemble".6

• the right of the people peaceably to

The Constitution contains comparatively few ex-

press ions having the form of an assertive, a declarative, a
commissive, or an expressive.

So grammar alone favors this

conception of the Constitution.

4Cf • Lyons, Ethics and the Rule of Law I p. 40 (" a plausible theory about the division of linguistic labor tells us
that sentences in the declarative mood (such as predictions)
purport to tell us what is (or will be) the case, while sentences in the imperative mood tell us what to do").

5U•S .,

Constitution, art. I, sec. 1.

6Ibid., amend. I.
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Second, and more importantly, the constitution purports
.to be the foundational document of society, setting forth the
basic framework in which natural persons, corporate entities,
and institutions interact.

If such a framework had already

been established at the time the Constitution were drafted,
there would have been no need for or point to it.

This shows

that the constitution was not meant to be, and cannot properly be understood today as, a representation of the way things
were or are.

It is not a mirror of society.

Rather, it is

best viewed as setting forth certain aspirations, 7 ideals, or
goals.
In other words, the objective of those who produced the
Constitution was to get others, including those who were not
yet born, to do certain things. 8

In the case of the first

passage quoted above, it was to get the people to confer
legislative power on Congress.

In the case of the second

passage, it was to get members of Congress to refrain from

7For a defense of the view that the Constitution is aspirational, in this sense, see sotirios A. Barber, On What
the Constitution Means (Baltimore: Johns Hopkins University
Press, 1984). Though Barber claims to be concerned with the
meaning of the Constitution, his discussion is largely anecdotal and, on the whole, unilluminating. He does not develop
a theory of meaning, as I do in Chapter 5 of this essay.

8According to Lyons, the same is true of criminal statutes. As he puts it, they are "meant to be followed, to
regulate the behavior of those who may be tempted so to act
as well as those who are charged with administering the law-police and prosecutors, judges and juries". Lyons, Ethics
and the Rule o~ Law, p. 38.
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enacting statutes of a certain kind.

It is not necessary at

this point to specify the kind of directive that the constitution contains, though it seems clear that they are neither
pleas, requests, nor interrogatives.
This view of the Constitution--as a set of directives-is not to be confused with a conception of law as the command
of a sovereign--a view defended more than a century ago by
Austin, Bentham, and others. 9

The difference is this.

Aus-

tin was proposing a theory of law, while I am characterizing
a particular text or document l'lhich has the force of law, or
which sets limits to what the law can be.

Austin's concern

was the nature of law, and in particular how law differs from
allied concepts such as morality, custom, and religion.

My

concern, in contrast, is the text which purports to set forth
the basic political framework of society.

still another

difference is that a command, as understood by Austin, is an
expression of a desire backed by a threat.

On my view, a

command is one of many kinds of directive, and arguably not
the kind envisioned by those who drafted the constitution.
I argued in Chapter 5 that directives, no less than
assertives, can have meaning.

This is so because every dir-

ective can be restated as both an assertive--that is, as an
assertion or statement about what is the case--and a prompt

9 For a discussion of legal positivism generally, and the
positivistic theories of Austin and Bentham in particular,
see, e.g., ibid., chap. 2 ("Law as Social Fact").
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or prod to action.
shall make no law •

For example, the directive "Congress
• abridging • • • the right of the

people peaceably to assemble" can be analyzed and restated
as follows:

"(To Cong'ress:) There are no laws abridging the

right of the people peaceably to assemble; make it the case."
The directive is explicitly to Congress, but also, and importantly, implicitly to anyone in a position to comply with it.
The question to whom the directive is addressed, however, is
distinct from the question of what the directive means.

It

is to this question that I now turn.

3. Ascertaining Contemporary Meaning.
The first task of a judge charged with resolving a constitutional dispute is to ascertain the contemporary meaning
of the relevant constitutional provision(s).

Which provi-

sions are relevant will depend on (1) the nature of the dispute and (2) the meaning of the constitutional provisions.
For example, a controversy concerning the teaching of "creation science" in public schools 10 obviously implicates the
Establishment Clause of the First Amendment, 11 while a con-

10See , e.g., Edwards v. Aguillard, 107 s.ct. 2573-607
(Louisiana statute requiring "balanced treatment" of
evolution and "creation science" violates Establishment
Clause of First Amendment).
(1987)

11"congress shall make no law respecting an establishment of religion • • . . " u.s., Constitution, amend. I.
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troversy concerning membership in private clubs 12 implicates
(though perhaps less obviously) the Assembly Clause of the
First Amendment. 13
In general, the parties to the dispute, through their
attorneys, can be relied on to mention or cite constitutional
provisions that they believe to be relevant to its resolution.

But ultimately it is up to the judge to determine

whether the provisions cited are relevant.

So the first step

for the judge in any constitutional dispute is to examine the
cited provisions and ascertain their meaning.

If it appears

to the judge that an unmentioned constitutional provision is
relevant, he or she should use it, together with any other
relevant provisions, as a basis for resolving the dispute.
To ascertain the meaning of an expression, as stated in
Chapter 5, is to determine the set of statements that it can
be used to make.

This set may have as few as one member, in

which case we would say that it is unambiguous, or more than
one member, in which case we would say that it is ambiguous.
Of course, there are degrees of ambiguity; an expression that
can be used to make ten statements is more ambiguous than an
expression that can be used to make five statements.

It is

12See , e. g., New York State Club Association, Inc. v.
city of New York, 56 U.S.L.W. 4653-59 (1988). I stated the
facts and reasoning of this case in Chapter 4, section 6.
13"congress shall make no la\,l • • • abridging • . • the
right of the people peaceably to assemble.
"U . S. ,
constitution, amend. I.
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a factual question whether a given constitutional expression
is ambiguous, and since, logically, the meaning of an expression can change, it can become ambiguous'4 or unambiguous.
The next step for the judge is to select one of the
potentially many statements that the constitutional expression can be used to make.

In other words, the judge must

give sense to, or make sense of, the expression.

It is im-

portant to realize that this is a creative and yet constrained process, and so, by definition, an act of interpretat ion rather than discovery or invention.

It is creative

because, assuming ambiguity, the judge must select from within the set comprising the expression's meaning.

It is con-

strained because the judge cannot go outside the set and
still claim to be ascertaining contemporary meaning.

A given

expression cannot be used to say just anything.
Thus, the mere act of giving sense to or making sense
of a constitutional expression exemplifies interpretation.
This fact has been ignored by legal theorists, who assume
that when one interprets, one is either making value judgments, drawing on political or moral principles, formulating

'4An expression e becomes ambiguous just in case I
at
time t" e can be used to make only one statement, but at
some later time, t21 e can be used to make more than one
statement. In other words, the number of distinct senses of
the expression increases from one to more than one.
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"neutral"

legal

pri11ciples, 15

or

discovering

states of those who produced a document. 16

the

mental

If nothing else,

I have shown in this essay that, suitably understood, meaning
can constrain judges.

And since meaning underdetermines what

is said on a particular occasion of utterance, there is room
for judicial creativity.

Thus, paradoxically, giving sense

to a constitutional expression is both creative and constrained.

It is the consummate act of interpretation.

Once the relevant constitutional provisions have been
identified and their meaning ascertained, how should a judge
go about selecting a statement from within the set?

In other

words, how should the judge exercise his or her creativity?
To answer this question is, to some extent, to undermine or
thwart judicial creativity.

My own answer is that the judge

should develop and defend a normative theory--a theory that
accords value to certain actions or states of affairs.

In

other words, the judge should select the statement that is
most defensible, morally.

Of all the things that the Estab-

lishment Clause can be uSdd to say, which is best, all things
considered?

It is at this stage of the interpretive process

that the judge must be a value theorist rather than, as at
other stages, a linguist or a historian.

15 see , -e.g., Robert H.
Bork, "Neutral Principles and
Some First Amendment Problems", Indiana Law Journal 47 (Fall

1971):1-35.
16See

the discussion of Meese's views in Chapter 1.
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Let me distinguish my theory from others with which it
is liable to be confused.

I am not arguing that the judge

should approach each constitutional dispute as if it were
presented in a vacuum.

If that were the case, adjudication

would be a case of invention rather than interpretation.

The

theory of value that the judge develops and defends, in my
view,

is designed to help select--indeed, to justify the

selection of--one statement from within the set of such
statements that comprise the meaning of the relevant constitutional provision(s).

Thus, the theory of value is part of

a larger inquiry or process; it is not the sole constituent
of adjudication.

That is what makes my theory a theory of

interpretation rather than a theory of invention.
My theory therefore differs considerably from those put
forward by externalists, who propose that judges look beyond
the constitution for some or all constitutional norms or
values.

It also differs ·from the theories of contextualists,

who propose that judges interpret on the basis of both the
Constitution qua text and the Constitution qua context, qua
set of political principles, and so on.

My textualist judge

limits himself or herself to the Constitution qua text, but
since the text (in many or most cases) does not completely
constrain the judge, the judge must develop a theory of value
that makes the best sense of the relevant provision.

So the

theory of value is embedded in a comparatively narrow inquiry
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and has a comparatively narrow purpose.
There remains the question:

"Why should contemporary

meaning be the centerpiece of constitutional adjudication?".
To answer this I must recur to my discussion of language in
general and to my characterization of the constitution in
particular.

I argued earlier that the constitution is best

conceived as a set of directives.

Though its framers and

ratifiers had certain mental states during its production,
they left us with a public artifact:

the Constitution.

Like

any text, the Constitution has meaning independently of the
mental states of those who created it.

If we were to focus

on the mental states of the framers rather than, where they
diverged, the meaning of their expressions, the Constitution
would have at most evidentiary value.

It would be no more

than evidence of what the framers intended.
This, however, is inconsistent with the Constitution's
status as a foundational document.

The framers left us with

a text, not a series of unconnected notes concerning their
mental states.

Surely it is not absurd to think that they

expected us to focus on the text rather than their mental
states when the two diverged.

After all, they knew full well

that language is a public institution and that, by expressing
their mental states in language, they were to some extent
losing control of their intentions.

While this does not

provide an argument that meaning should predominate, it does
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defuse the criticisms of those who insist on putting mental
states at the center of constitutional interpretation.
So the very process of ascertaining meaning and selecting from within the set of statements comprising that meaning
is an interpretive process.

I have argued that it is a pro-

cess that judges should follow in resolving constitutional
disputes.

The process is both constrained (since a given

constitutional expression cannot be used to make just any
statement) and creative (since few, if any, constitutional
expressions are unambiguous).

To use a more familiar term in-

ology, it is neither wholly subjective nor wholly objective.
It has elements of each.
Because the search for meaning is creative, the judge
must have a sound, rational basis for selecting from within
the set of senses.

I have argued that the appropriate basis

is a theory of value. 17 Ultimately, whether

a given judge's

theory of value is acceptable depends on its ability to persuade others, including other participants in the legal system.

Indeed, the precedential value of the judge's opinion

will depend largely on the coherence, validity, and soundness

171 use the term "value" in the broadest sense.
It includes, or can include, consequentialist theories, deontological (right- or duty-based) theories, theories of obligation,
and so on. My own inclination is to defend welfare utilitarianism, but that is beyond the scope of this essay. My concern is structural--to show the place for a normative theory--rather than sUbstantive--to defend a particular normative
theory. Joel Feinberg brought this problem to my attention.
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of the underlying normative theory.

This makes normative

argument concerning constitutional norms both possible and
necessary, and that, I submit, is a salutary implication of
my theory.

4. The Mental states of the Framers.
I have said little to this point about the role of mental states in my normative theory of interpretation.
time to fill the gap.

It is

As indicated in Chapter 5, Section 8,

mental states are relevant to determining (1) whether a given
speech act is nonliteral, (2) whether a given speech act is
direct, and (3) the context of utterance.

In order to deter-

mine whether an utterance is nonliteral, we must determine
whether the utterer meant what he or she said, and this requires that we ascertain the utterer's linguistic intentions.
The same is true of direct speech acts.

As for context, the

mental states of both the utterer and the audience comprise
(but do not exhaust) the background against which the speech
act is performed.

This context, together with the meaning

of the expression, serves to determine what is said.
In resolving a constitutional dispute, a judge should
not appeal solely or directly to the mental states of the
Constitution's framers.

First, the framers well knew that

their mental states did not converge on most important matters, but they produced a linguistic artifact anyway.

One
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might suggest that they exploited the public nature of language in order to produce a text that could both constrain
and liberate future generations of judges and lawyers.
Second, an appeal to mental states presupposes that our
concern as judges is persons rather than meanings or ideas,
and that is not the case.

It is an historical accident that

this group of people, at this time, in this place, produced
this document.

The Constitution could have been produced by

another set of people at a different time and place.
an entity unto itself.

It is

Thus, our concern should be the text,

not those who happened to create it.

In short, to fasten on

mental states rather than meaning is to fasten on a transient
and accidental, rather than on a permanent, object.
Having said that, I want to argue that there is an important role in my theory of interpretation for the mental
states of the framers.

The role, however, is evidentiary.

Suppose, as argued above, that meaning is the appropriate
centerpiece of constitutional interpretation.

Because of the

nature of meaning, there is no guarantee that what the Constitution meant at the time it was drafted and ratified is
the same as what it means today, or at some future time.
This mayor may not be the case.
sonably,

that

the

meaning

of

If we assume, perhaps reathe

Constitution has

not

changed, then ascertaining what the Constitution meant is
tantamount to ascertaining what it means.
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Second, if we assume--again, not unreasonably--that the
framers were speaking literally when they drafted the constitution and that they expressed all of their intentions, then
what they said converges with what they meant or intended to
say.

When we put these suppositions together, we see that

the linguistic intentions of the framers constitute probative
evidence of what the constitution now means.

Of course, what

was said is a function not only of what the Constitution
meant, but of the context of utterance.

This can be taken

into account in our reasoning as follows:
1. Determine what the framers meant
meaning).

(utterer's

2. Assume literality.
3. In,fer what the framers said (the sense of their
expression) (from 1 and 2).
4. Reconstruct the context and possible contexts
of utterance.
5. Infer the meaning of the expression (from 3 and
4) •

6. Assume that meaning has not changed.
7. Infer contemporary meaning (from 5 and 6).
I hasten to add that, while the mental states of the
framers constitute some evidence of the contemporary meaning
of the constitution, the inference is far from conclusive.
Indeed, the strength of the inference depends on the soundness of the assumptions, and this can differ on a case-by-
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case basis.

That is one way in which my theory differs from

Meese's, which ties mental states too closely to meaning.
When Meese says that the meaning of the Constitution is
"fixed" by the intentions of its framers, he is putting mental states, or a particular kind of mental state, at the
center of constitutional interpretation.
take.

But that is a mis-

And yet, mental states are not irrelevant to contem-

porary constitutional disputes.

They are a good place to

begin the interpretive process, but a bad place to end it.

5. An Application of the Theory.
It is time to apply this sketch of a normative theory
to a particular case, which I summarized in Chapter 4, Section 6.

In that case, recall, 18 the united states Supreme

Court was charged with determining whether New York City's
Human Rights Law, which forbade ostensibly private clubs from
discriminating against people on the basis of race, creed,
and other personal characteristics, violated the Assembly
Clause of the First Amendment.

Here,

in brief, is how a

j .ige should go about resolving that dispute.

First, the judge should ascertain the contemporary meaning of the Assembly Clause:
. abridging .

"Congress shall make no law .

• the right of the people peaceably to

18New York state Club Association, Inc. v. City of New
York, 56 U.S.L.W. 4653-59 (1988).
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assemble • • • • ,,19

To "abridge" a thing is "[t]o curtail, to

lessen, to diminish,,20 it, so the question is whether the
Human Rights Law curtails, lessens, or diminishes the right
of the people peaceably to assemble.

This question, in turn,

requires that we ascertain the meaning of the phrase "right
of the people peaceably to assemble".

To do a thing peacea-

bly is to do it "[w] ith peaceful or friendly disposition,
intention, or behaviour; amicably; so·as to make for or maintain peace; without making strife, opposition, or disturbance; without quarrel or dispute".21
One thing that the Assembly Clause can be used to say
is that Congress (and by way of the Fourteenth Amendment,
state and local legislatures) shall make no law which curtails the right of the people to assemble amicably and without strife, opposition, or disturbance.

Does this preclude

New York from prohibiting discrimination by private clubs?
The answer is arguably "No", since one effect of such a law
is to promote amicable relations among the citizenry.

Clubs

that refuse to admit blacks, Jews, and other minorities as
members do not, therefore, fall within the ambit of the term
"peaceable assembly", and are therefore not protected by the
Assembly Clause of the First Amendment.

19U• S., constitution, amend. I.
200xford Engl ish Dictionary, p.
21 Ib id., p. 2105.
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One can reach the same result by reading the word
"right" in the phrase "right of the people peaceably to assemble"

as

"defeasible right"

right".

This makes the Assembly Clause presumptive rather

than conclusive in nature.

rather than as

"absolute

It means that the people have a

presumptive or prima facie right peaceably to assemble, but
that presumption can, by its nature, be rebutted by other
considerations, such as the standing social policy against
invidious discrimination.

These are just two ways that a

judge might ascertain the meaning of the Assembly Clause.
Another way, of course, is to read the word "right" as "absolute right", in which case there may be a different resolution of the dispute.
As suggested repeatedly in this essay, there is room for
creativity at the meaning stage of the interpretive process.
In order to give sense to the Assembly Clause--that is, in
order to select one statement from the set of possible statements that comprise its meaning--the judge must develop a
normative theory of the Assembly Clause.

What value or val-

ues does it protect, or might it protect?

One possible value

is privacy, another intimacy, another autonomy, and yet another the formation of true beliefs (which presumably can be
done best through association and dialogue).

Ultimately,

the soundness of any such normative theory depends on its
ability to persuade other participants in the legal and po-
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litical processes, including other judges.
It is not my aim, here or elsewhere, to defend or criticize Justice White's reasoning.

I would, however, like to

call attention to the two-part rule that he employed to resolve the dispute.

What is the logical status of this rule?

since the rule makes no reference to abridgement, rights, or
peaceable assembly, it cannot be viewed as an elaboration of
the meaning of the Assembly Clause.

It must, therefore, be

viewed as part of Justice White's normative theory, and, as
such, as part of a larger interpretive process.

When future

judges are called upon to consider this case, they should
accept White's conclusion only if they believe that it rests
on a sound normative theory.

That is to say, the preceden-

tial value of this case is a direct function of its persuasiveness.

Bad interpretations of the Assembly Clause should

have little or no weight in our constitutional deliberations.

6. Implications.
A normative theory, however attractive on other grounds,
is ultimately no better than its implications.

In this sec-

tion I show that my normative theory of constitutional interpretation has a number of important and acceptable implications.

Specifically, it adequately characterizes the role

of the judge, accounts for constitutional change, provides
a new and illuminating conception of stare decisis, and makes
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sense of what most lawyers, legal theorists, and ordinary
citizens already accept:

that among their other institution-

al obligations, judges should be faithful to the constitution.
a. The Role of the Judge.

If, as I have argued, the

first and most important task of a judge is to ascertain
contemporary meaning, then he or she must have basic linguistic skills.

The judge must be sensitive to the way in which

expressions are used, or--and this is important, given my
conception of meaning--can be used at the time at which the
constitutional dispute is to be resolved.

Since judges in

Anglo-American jurisdictions are likely already to be competent speakers of English, no special training is necessary
in this regard (though it may be helpful).

The judge must

draw upon his or her experience as a member of the linguistic
community, as well as on his or her experience in the relevant legal communities, to determine what particular expressions mean.
Second, to the extent that a judge infers contemporary
meaning from past meaning, the judge must extend these linguistic skills backward in time.

This means that the judge

must have rudimentary historical skills--skills in identifying expressions, determining what, at the time, they could
be used to say, and so on.

This is likely to be much less

familiar to a judge, especially if the prior time is distant
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and social conditions have changed considerably.

It would

not be a bad idea for judges to study history for at least
part of their lives, and to keep abreast of historical findings, techniques, and interpretations.

This will increase

the strength of any inference that the judge draws from (1)
the meaning of an expression at time t1 to (2) the meaning of
the same expression at some later time, t 2 •
Third, to the extent that a judge infers the contemporary meaning of an expression from the mental states of those
who uttered it in the distant past, more than a nodding acquaintance with the historical setting in which the utterance
occurred is necessary.

The judge must discover--or recon-

struct, as the case may be--the intentions, beliefs, attitudes, and even values of those who uttered the expression.
It is difficult enough to infer the mental states of those
with whom we are conversing; the problem is magnified by
temporal distance, where evidence may be scarce and face-toface contact impossible.
Finally, since the meaning of an expression is the set
of statements that it can be used to make, and since this set
will often or always have more than one member, the judge
must perform a creative act in selecting from within the set.
I have argued that this is the appropriate place for value
theory.

The judge must construct a theory which justifies

the selection of one sense rather than others.

This theory,
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like any normative theory, is subject to criticism and counterargument.

It sets in motion a process in which theories

are improved, extended, and contracted.

To use one of Dwor-

kin's phrases, it assists the law in "working itself pure".22
Ideally, the judge will express his or her reasoning in
as careful a manner as possible so that others can have access to it.
tems,

There is already, in Anglo-American legal sys-

a convention of publishing judicial opinions; this

should continue.

To increase the soundness of the theories

that judges create, moreover, they should receive training
at some point in their careers in theory-development and
theory-assessment.
structing,

In other words, the enterprise of con-

defending,

and

evaluating

normative

theories

should be made explicit, so that its possibilities and limitations can be confronted and dealt with.
In short, my normative theory requires that judges be
linguists, historians, and value theorists.

It rejects the

notion that judges ought to do no more than discover mental
states, for this neglects the creative aspect of a judge's
role.

It also rejects the notion, adumbrated by members of

the critical legal studies movement, that judges ought to-perhaps must--invent the law.

The judge is an interpreter

22Dworkin, Law's Empire, p. 400. Though Dworkin and I
believe that law can and does work itself pure in this sense,
our frames of reference differ. My differences with Dworkin
are described more fully in Chapter 8.
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of the Constitution, not a discoverer of the mental states
of those who produced it or an inventor of what it means.
This, I submit, best fits and reconstructs what it is that
judges have been doing all along.
b. Constitutional Change.

A second goodmaking charac-

teristic of my normative theory is that accounts for the
undoubted fact of constitutional change.
my view,
change.

Change occurs, in

when the meanings of constitutional expressions
I gave as an example of this the Eighth Amendment,

which contains the phrase "cruel and unusual punishments".
since this phrase can be used to make more than one statement, and since the set of such statements can change, the
meaning of the phrase can change.

This means that at one

time the Eighth Amendment can prohibit, and at another time
permit, a certain kind of punishment--say, capital punishment.

I

am not claiming that the meaning of the Eighth

Amendment has changed (though I believe that it has), only
that it can change.
Other attempts have been made to account for constitutional change.

For example, it might be argued that change

occurs in a particular society when, and only when, its conventional morality changes.

In this view, the changed juris-

prudence of capital punishment is a function of changes in
society's values.

Since it is now permissible for states to

execute convicted murderers, where previously it was not, it
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follows that there has been a change in the comparative evaluation of convicted criminals, the death penalty, or some
other aspect of capital punishment.

It does not matter how

or why the change occurred, only that it occurred.
These accounts of constitutional change are not as far
apart as they may seem.

On my theory, change is explicable

in terms of changed meaning.

But meaning is a function of

what an expression can be used to say.

This, is turn, is a

function of context, and values are part of the context in
which an expression is uttered.

So if the values of society

change, the context in which a given constitutional expression is uttered changes.

This alters the set of statements

that it can be used to make, and hence alters the meaning of
the statement.

But values are not the whole of context;

included also are beliefs, attitudes, understandings, and
other facts about the world.

So the accounts, while related,

are logically distinct.
c. Stare Decisis.

A third acceptable implication of my

normative theory is that it not only accommodates, but justifies, the principle of stare decisis.

In my view, a decision

in a constitutional case is no better than the reasoning on
which it rests.

If the judge has (1) accurately ascertained

the contemporary meaning of the relevant constitutional expression, (2) developed a sound theory of value to give sense
to that expression, and (3) resolved the dispute accordingly,

262
then (4) the decision itself is sound.

Of course, reasonable

people may disagree about ei ther' the correctness of the
judge's determination of meaning or the theory of value which
helps the judge select from within the set of senses.

But

this just shows that normative argument is not conclusive or
demonstrative.

It is, in my view, essentially ad hominem in

the nonfallacious sense of that term. 23
Thus, my theory leaves room for normative argument of
the sort espoused by Dworkin and other theorists and philosophers of law.

But the argument takes place within the con-

fines of meaning, not without it.

That is what makes my

theory an exemplar of internalism,

and more particularly

textualism.

An externalist permits judges to consider extra-

constitutional norms even if they are irtcompatible with the
meaning of the text.

A contextualist such as Dworkin, who

conceives of the constitution as a text plus something else,
in effect does the same.

All of us have a place in our theo-

ries for normative argument, but the place differs.

I count

23 See Joel Feinberg, The Moral Limits of the Criminal
Law:
Harm to Others (New York:
Oxford University Press,
1984), p. 18 ("If the argument is successful, it shows to the
person addressed [in this case, other judges and lawyers]
that the judgment it supports coheres more smoothly than its
rivals with the network of convictions he already possesses,
so that if he rejects it, then he will have to abandon other
judgments that he would be loath to relinquish").
For an
example of this kind of argument, see Joel Feinberg, "Abortion", in Matters of Life and Death: New Introductory Essays
in Moral Philosophy, 2nd ed. Tom Regan (New York:
Random
House, 1986), pp. 256-93 (first edition published 1980).
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it as a virtue of my theory that it keeps normative argument
in its place and gives it a particular role to play in constitutional adjudication.
d. Constitutional Fidelity.

Everyone believes, and many

people say, that judges should be faithful to the Constitution, but almost nobody investigates the nature or object of
that fidelity.

On my normative theory, a judge's fidelity

is to the Constitution qua text, and in particular to the
meaning of that text, not to the people who drafted and ratified it.

To be faithful to the Constitution is to treat it

as a foundational document rather than as evidence of the
mental states of the framers.

It is to use it as a basis for

resolving disputes that occur in our world, not in some world
long past.

It is to take seriously the possibility that the

meaning of particular constitutional expressions can change,
and hence to acknowledge that one's decisions rest on soil,
not bedrock.
It must count in favor of my theory that, while it eschews reliance on mental states alone, and hence rejects the
discovery model of adjudication,
~

it does not abandon all

constraints, as do theorists who embrace the invention model
of adjudication.

Externalists stand charged with infidelity

to the Constitution, for they permit judges to use extraconstitutional norms to resolve constitutional disputes.
theory does no such thing.

My

The Constitution qua text is its
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centerpiece, though this, as I have argued, does not fully
constrain a judge.

One can, and a judge should, be faithful

and creative at the same time.
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CHAPTER SEVEN
THE HART-FULLER DEBATE RECoNSIDERED

One of the most famous debates in legal philosophy occurred in 1958, when the Harvard Law Review published backto-back essays by Oxford Professor H.L.A. Hart and Harvard
Law School Professor Lon L. Fuller.

The debate generated

reams of literature, including booklength treatments of the
issues by the protagonists. 1 In this chapter I reexamine the
Hart-Fuller debate with one thing in mind:

the interpretive

implications of their views concerning the nature of law.
Although it would be uncharitable to treat either of these
essays as presenting a full-blown theory of interpretation,
it is instructive to note the connection between commitments
in one area (here, the nature of law) and commitments to a
particular theory of adjudication or interpretation.

1Hart ,s book,
The Concept of Law, appeared in 1961Fuller's book, The Morality of Law, was published three years
later. See Lon L. Fuller, The Morality of Law, rev. ed. (New
Haven: Yale University Press, 1969) (first edition published
1964) .

~
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1. Hart's Defense of Legal positivism.
Hart's essay, "positivism and the Separation of Law and
Morals",2 is a sustained defense of legal positivism from a
number of attacks.

Hart believes that critics of legal posi-

tivism have conflated several claims that are best kept distinct, so he sets himself the philosophical task of clarifying the issues and analyzing key concepts, hoping that this
will raise the intellectual level of the debate concerning
the nature of law.

To this end, he distinguishes "five

(there may be more) meanings of 'positivism' bandied about
in contemporary jurisprudence,,:3
1. "the contention that laws are commands of human
beings";

2. "the contention that there is no necessary connection between law and morals or law as it is and
ought to be,,;4
3. "the contention that the analysis (or study of
the meaning) of legal concepts is (a) worth pursuing and (b) to be distinguished from historical
2H• L•A. Hart, "positivism and the Separation of Law and
Morals", Harvard Law Review 71 (February 1958) : 593-629 [hereafter Hart, "Positivism"].
3 Ibid.,

pp. 601-2, n. 25.

4This view is elaborat~d earlier in the essay. According to Hart, "it [does] not follow from the mere fact that
a rule violate[s] standards of morality that it [is] not a
rule of law". Ibid., p. 599. In other words, there can be
an immoral law.
Moreover, "it [does] not follow from the
mere fact that a rule [is] morally desirable that it [is] a
rule of law". Ibid. In other words, not all morally good
or acceptable rules are laws. Thus, legal validity is neither necessary not sufficient for moral validity.
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inqu1r1es into the causes or or1g1ns of laws, from
sociological inquiries into the relation of law and
other social phenomena, and from the criticism or
appraisal of law whether in terms of morals, social
aims, 'functions', or otherwise":
4. "the contention that a legal system is a 'closed
logical system' in which correct legal decisions
can be deduced by logical means from predetermined
legal rules without reference to social aims, policies, moral standards": and
5. "the contention that moral judgments cannot be
established or defended, as statements of facts
can, by rational argument, evidence, or proof
('noncognitivism' in ethics)".
Let us refer to these contentions, respectively, as (1) the
command thesis, (2) nonessentialism, (3) the analytic thesis,
(4) mechanical jurisprudence, and, despite Hart's proposed
label, (5) moral skepticism.
Hart points out that two influential legal positivists,
Jeremy Bentham and John Austin, to whom he refers somewhat
misleadingly as "the Utilitarians", 5 held only the first
three views:

the command thesis, nonessentialism, and the

analytic thesis.

Neither Bentham nor Austin, he says, advo-

cated mechanical jurisprudence or moral skepticism.

This,

Hart thinks, defuses some of the criticism thrown in their

5see , e.g., ibid., p. 602 ("the Utilitarians thought
that the essence of a legal system could be conveyed if the
notion of a command were supplemented by that of a habit of
obedience"). I say "misleadingly" because there is no essential connection between being a nonessentialist and being a
utilitarian. It is an historical accident that Bentham and
Austin were both nonessentialists and utilitarians. A person
can be one without being the other.

268

direction.

But Hart goes further.

He demonstrates that

Bentham and Austin could have been 'right in accepting nonessentialism, but wrong in adopting the command thesis.

•IT.'),

other words, the command thesis is logically independent of
nonessentialism; the latter can be true even though the former is false.

Hart demonstrates this in his later work6 by

giving a rule-based theory of the nature of law--a theory
that is still, in the relevant sense, nonessentialist.
So Hart accepts only two of the five "meanings" of positivism:

nonessential ism and the analytic thesis.

In these

senses (and in these senses only) is he a legal positivist.
Since it is the former view--nonessentialism--that raises
interpretive difficulties,

let us turn our attention to

Hart's claim that what the law is and what it ought to be are
distinct.

In particular, let us examine the task of a nones-

sentialist judge--a jUcIi;Je who is faced with resolving a legal
(though not necessarily a constitutional) dispute.

I hope

to show that Hart's distinction between "core" and "penumbral" meanings in legal rules rests on an unacceptable, and
in some respects highly implausible, theory of meaning.

2. Core and Penumbral Meanings.
Hart gives the following (now-famous) example.

"A legal

6 Idem , The Concept of Law I chap. V ("Law as the Union of
Primary and Secondary Rules").
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rule", he says, "forbids you to take a vehicle into the public park.

Plainly this forbids an automobile, but what about

bicycles, roller skates, toy automobiles?
planes?

Are these, as we say, to be called 'vehicles' for

the purposes of the rule or not?,,7
judge.

What about air-

Suppose you are the

In the first case, the defendant is charged with

violating the rule by taking a 1990. Pontiac Grand Am into the
park.

In the second case, the defendant is charged with

violating the rule by taking a ten-speed bicycle into the
park.

Hart's view is that these cases are radically differ-

ent, and that they therefore call for radically different responses by the judge.
The difference is this.

The word "vehicle", like other

"general words we use", "must have some standard instance in
which no doubts are felt about its application.

There must

be a core of settled meaning, but there will be, as well, a
penumbra of debatable cases in which words are neither obviously applicable nor obviously ruled out". 8

According to

Hart, the Grand Am is a core, standard, or paradigm case of
a vehicle, while the bicycle is not.
Grand Am is obviously a vehicle.

This implies that a

A bicycle, in contrast,

falls within the penumbral meaning of "vehicle".

This im-

plies that a bicycle is neither obviously a vehicle nor obvi-

7Idem , "Positivism", p. 607.
8 Ib id.
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ously not a vehicle.

We cannot rely on linguistic conven-

tions or intuitions to resolve the latter dispute, though we
can the former.
As philosophers of law well know, Hart goes on to develop a theory, or at least defend a position, concerning what
judges should do in the two kinds of case--those in which the
case at hand falls within the core and those in which the
case at hand falls within the penumbra.

Let us call Lhe::se

cases, respectively, "easy" and "hard" cases. 9 The questions
that need to be asked and answered are as follows:
1. How maya judge resolve an easy case?
2. How must a judge resolve an easy case?
3. How should a judge resolve an easy case, all
things considered?
4. How maya judge resolve a hard case?
5. How must a judge resolve a hard case?
6. How should a judge resolve a hard case, all
things considered?
These questions differ significantly, since (for exampIe) one can answer questions 1 and 3 differently.

It is one

thing to describe what judges have a right to do or are entitIed to do, in virtue of their role, but quite another to

9 For

a brief discussion, see Chapter 2, section 1.
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tell them what they ought to do, on balance. 10

On the other

hand, if a judge must resolve an easy case in a certain way,
for whatever reason, then he or she may, and should, resolve
it that way.

A theory of adjudication must answer each of

these questions, even if it does not distinguish between easy
and hard cases.

If it does draw-t;:his distinction, of course,

it must provide criteria for making the determination.
Hart's position is that there will always be hard cases
at law.

As he puts it, "they are always with us whether in

relation to such trivial things as the regulation of the use
of the public park or in relation to the multidimensional
generalities of a constitution". 11

Indeed, since there is a

standing possibility that any case falls within the penumbra,
rather than the core, of a legal rule, the judge must make
a preliminary decision as to whether the case at hand is a
hard case or an easy case.

This, Hart thinks, refutes the

thesis of mechanical jurisprudence, for it shows that the
legal system is not (in his words) "a closed logical system".
There is, for Hart, an ineliminable element of decision or

10 Here is an example from the sentencing context.
Imagine a particularly remorseful criminal.
If the sentencing
statute gives the judge discretion, we may want to say (1)
that the judge may impose the maximum punishment, but (2)
that the judge should not do so, all things considered. One
salutary effect of this distinction is that it opens up logical space for such virtues as mercy, which many of us believe, antecedently, to be both possible and valuable.
11 Hart ,

"Positivism", p. 607.

272

choice in adjudication. 12
But once the decision has been made that the case at
hand falls within the core--that is, once it has been determined that it is an easy case--deduction seems perfectly
possible and appropriate.

All Hart has shown is that deduc-

tion is insufficient for the resolution of all legal cases;
he has not shown that it is unnecessary in adjudication.

In

hard cases, Hart's position is that the judge must legislate,
or make law. 13 He does not advocate, as some critics have
contended, that "anything goes".

Indeed, he was careful to

point out in this early essay that there are more or less
"intelligent" ways to resolve disputes in hard cases.

And

even if he had not made the point clear, it surely does not
follow from the fact that (1) the judge must make a choice
or a decision that (2) there are no nonlegal standards according to which the choice or decision may be criticized.

12Dworkin calls this "a discretion".
ing Rights Seriously, pp. 31-39.

See Dworkin, Tak-

13see , e.g., Hart, "Positivism", p. 629 ("Surely it cannot be doubted that, for most cases of interpretation, the
language of choice between alternatives, 'judicial legislation' or even 'fiat' (though not arbitrary fiat), better
conveys the realities of the situation"). Hart is here criticizing Fuller's view that, since certain "interpretations"
of legal rules seem "natural" and automatic, the judge is not
legislating in those cases.
See ibid., pp. 628-29.
Hart
must be speaking of hard cases, because his own view is that
in easy cases, the judge is not legislating, but rather applying the rule to the facts in a deductive fashion.
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For Hart, then, adjudication is a two-stage process.
The first stage consists in determining whether the case at
hand is hard or easy.

If it is easy, the judge appl'ies the

rule to the facts in a mechanical fashion and derives the
conclusion.

The judge does this by ascertaining the meaning

of the rule as it is expressed, in natural language.
case is hard, the judge must legislate--literally.

If the
Just as

a legislator may consider social policies, moral principles,
and other relevant considerations in drafting and enacting
legislation, so may the judge.

But this is at most part of

the judge's task, whereas it is all of the legislator's task.

3.

Hart's Implicit Theory of Meaning.
Most of the attention of legal theorists, to date, has

focused on hard cases, which is where Hart turned his attention after describing the core and the penumbra.

Perhaps

Hart thought that easy cases raise no theoretical problems-that, since everyone understands deduction, it is a simple
matter to reconstruct judicial reasoning in such cases.

The

legal rule, which by now has been acknowledged to apply,
serves as the major premise, the fact situation as the minor
premise, and the judge's decision as the conclusion.

The

conclusion is derived mechanically or formally from the premises.
Hart's omission or neglect of easy cases, I now want to
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argue, is a mistake.

In fact, there is an underlying simi-

larity between hard and easy cases'that can and needs to be
explicated.

But first, I need to make an assumption about

Hart's terminology.

When Hart speaks of a "rule", we must

understand him as referring to the verbal formulation of the
rule.

This must be so; otherwise, talk of the "meaning" of

a "rule" is puzzling. 14
not.

Expressions have meaning; rules do

Rules can be followed or infringed; they can be justi-

fied or unjustified; but they do not, in and of themselves,
have meaning. 15

So let us assume in what follows that at

least some rules can be stated or expressed in natural language.

An example is "It is unlawful to take a vehicle into

the public park".
Hart's view, as sketched above, is that every general
term, such as "vehicle", has "standard" cases or instances.
The word marks out a category of obj ect.

Some things (Hart's

example is an automobile) clearly or "obviously" belong in
that category, while other things

(for example, my Tandy

laptop computer) clearly or "obviously" do not belong in that

14 For example, while defending legal positivism from the
charge of moral skepticism, Hart says this: "It is a point
which again emerges when we consider not those legal rules
or parts of legal rules the meanings of which are clear and
excite no debate but the interpretation of rules in concrete
cases where doubts are initially felt and argument develops
about their meaning." Ibid., p. 627.
15 If rules do have meaning, they have it in a different
sense than that in which expressions have meaning.
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category. 16 There are two ways to represent this point visually.

The first is by drawing a line between the classes or

categories denoted by the terms "vehicles" and "nonvehicles":
objects
vehicles

nonvehicles

1

2

Since, logically speaking, every object in the world is either a vehicle or not a vehicle, every object falls in category
1 or category 2.

This does not mean that we are sure, in a

given case, whether to put the object in category 1 (for
example); nor does it mean that all people (even all reasonable people) will agree where it should be placed.

The logi-

cal question of whether an object must go in one of the categories must not be confused with the epistelrtological question
of which category it goes in, any more than the logical question of whether it must be raining or not raining at place
p and time t should be confused with whether it is raining
today in College Station, Texas.
Hart's claim is that,

in at least some cases,

it is

16 For a discussion,
see David Lyons, "Constitutional
Interpretation and original Meaning", social Philosophy ~
Policy 4 (Autumn 1986):83-88. In this section of his essay,
Lyons is trying to show how a certain kind of originalist-a "moderate" originalist--can and does make use of Hart's
theory of language. Lyons is neither attacking nor defending Hart's theory.
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clear (he uses the word "obvious") that the object goes in
the vehicle category.

In other cases, it is equally clear

and uncontroversial that the object goes in the nonvehicle
category.

In yet a third class of case, those falling on

the borderline, so to speak, the placement is debatable.

It

is not controlled by linguistic conventions;17 nor is it obvious where the object should be placed.

If we put the ob-

ject in category 1 rather than category 2, or vice versa, it
is the result of choice, not logic.
out,

As Hart himself points

"Logic is silent on how to classify particulars". 18

This seems right.
The second way to represent Hart's distinction is suggested by his terminology, which appears to be drawn from
astronomy, but which is used in nonscientific contexts as
well.

The core of a thing is its "central or most important

part",19 while a penumbra is "the partly shaded region around
the shadow of an opaque body". 20

These ideas can be repre-

sented visually by drawing tW9 circles, one entirely within
the other:
17This is Hart's phrase.
See Hart, "Positivism", p.
In standard or easy cases, the judge's decision is
controlled by linguistic conventions. In nonstandard or hard
cases, it is not. In the latter case, but presumably not in
the former, the judge must decide whether to extend the term
to the object in question.
610.

18 Ibid •
190xford American Dictionary, p. 142.
20 Ib id.,

p. 494.

277
2

To use Hart's example, an automobile such as the Grand
falls within the core meaning of "vehicle".
the small circle (area 1).

Am

Thus, it is in

My laptop computer falls within

the outlying area (area 2), which implies that it is clearly
not a vehicle.

Bicycles, roller skates, toy automobiles, and

airplanes, among other objects, fall within the penumbral
meaning of "vehicle" (area 3).

This might be thought of as

the "gray area" in which we (the classifiers) are uncertain
about how to classify a particular object.

The gray or pe-

numbral area is the area in which our vision--otherwise accurate--is obscured.

4. A critique of Hart's Theory of Interpretation.
It is time to evaluate Hart's theory of interpretation.
Is Hart's distinction between standard and nonstandard cases
defensible?

What theoretical and practical problems does it

solve, if any?

What theory of language does it presuppose,

and is that theory defensible or acceptable on its merits?
If not, what are the implications of the theory for Hart's
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normative theory of adjudication?
Hart acknowledges that the word "vehicle" can be used
to refer to airplanes; but he insists that the judge must
decide this, for the word is not standardly used to refer to
such objects.

In standard cases, however, no such decision

is necessary'.

The judge simply applies the rule to the case

at hand and reaches a conclusion.

I want to call into ques-

tion Hart's assumption that no decision is necessary in easy
cases.

It seems to me that, when faced with a legal dispute,

the judge must consider all of the possible objects to which
a given term can be used to refer.

"Vehicle", for example,

can be used to refer to automobiles, just as it can be used
to refer to airplanes and bicycles.

It is a separate ques-

tion whether the word does refer to automobiles and airplanes
on a particular occasion of utterance.
In terms of the distinction drawn in Chapter 5, Hart
conflates the meaning of the word "vehicle" with the sense
that it has on a particular occasion of utterance.

If, in

the context of discussing the problem of automotive fumes,
the legislature utters the expression "It is unlawful to take
a vehicle into the public park", it says that it is unlawful
to take an automobile (qua fume-producing vehicle) into the
park.

On the other hand, if the legislature is addressing

the problem of public safety and utters the same expression,
it says that it is unlawful to take a bicycle, moped, skate-

279

board, or airplane i',."tto the park, since these objects, no

-

What is said

less than automobiles, can injure pedestrians.

is a function of (1) the meaning of. the expression and (2)
Since there are many possible
contexts, there are many possible senses. 21

the context of utterance.

It follows that in his discussion of the core and the
penumbra, Hart is presupposing a particular context of utterance.

otherwise, his claim that there is a standard instance

of the category labelled "vehicle" is false.

What he should

have said is that there are as many standard instances of
vehicles as there are contexts, or possible contexts.

only

by assuming a particular context does it follow that there
is a standard case or instance.
The raises the question whether there is a canonical or
standard context for a given rule.

Does one context leap out

at us as having logical priority, such that all others must
be treated as nonstandard or penumbral?
mit, is "No".

The answer, I sub-

In fact, Hart's example illustrates this.

If

we assume one factual background, as we did above, an automobile is a standard case of a vehicle and an airplane is not.
If we assume a different factual background, an airplane is
a standard case of a vehicle and an automobile is not.

The

problem with Hart's analysis is that he ignores the role of
context in determining the sense of an expression.

21See the diagram in Chapter 5, Section 3.

He as-
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sumes, in effect, that expressions have acontextual core or
standard meanings.
On my theory of meaning, the expression "It is unlawful
to take a vehicle into the public park" can be used to make
a number of different statements or issue a number of different directives.
can change.

This set constitutes its meaning, and that

At present, the exprassion cannot be used to say

that antelopes are fast runners, so that statement is not a
member of the set. 22

The expression can, however, be used to

say that bicycles may not be taken into the park, just as it
can be used to say that automobiles may not be taken into the
park.

This implies that in at least one possible context,

a bicycle is a vehicle--a standard case of a vehicle.
The problem with Hart's theory of meaning is that he
draws too rigid a distinction between core and penumbral
meanings.

In the core, the judge is supposed to discover

whether the case at hand falls within the category; in the
penumbra, the judge is supposed to decide whether the case
at hand falls within the category.

I am suggesting that in

both cases, those in the core and those in the penumbra, the
judge must decide.

Only cases in category 3--those in which,

for example, the object is clearly not a vehicle--involve
anything like discovery.

So Hart is correct about the kind

22Put differently, an antelope is not even a borderline
case of a vehicle.
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of discovery that this is--linguistic--but incorrect that it
pervades or dominates adjudication.

It is at most part of

the adjudicative task, and maybe a small part at that.
If what I have said is correct, then Hart's theory of
adjudication is on shaky ground, for Hart argues that judges
must legislate in hard cases.

since the case at hand is

nonstandard, the judge must decide whether to extend the rule
to it.

This decision is an act of law-making or legislation,

not adjudication.

But now that the rigid line between hard

and easy cases has been called into question, it no longer
follows that legislation is the appropriate judicial activity
in hard cases.

The judge, as always, is constrained by the

meaning of the rules (that is, by the expressions of the
rules), and hence need not legislate.

In short, the adjudi-

cative task is more complex than Hart imagined.

It is nei-

ther purely constrained nor purely creative, but a mixture
of both.

5. Fuller's Attack on Legal Positivism.
Hart's defense of legal positivism did not go unchallenged.

Indeed, it was assailed in the very next article in

the Harvard Lq~ Review. 23

In his reply essay, Fuller took

Hart to task for ignoring the problem that, in Fuller's view,

~See Fuller, "positivism".
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lies at the center of the debate over positivism:
to law.

fidelity

If we assume that there is a preexisting obligation

to obey the law (that is, to be faithful to law), then it is
a matter of great moment what we take law to be.

If law is

a factual matter, with no essential connection to morality,
as Hart argues, then what is it about law that binds us to
it--that grounds our obligation of fidelity?
Hart is conceptual:

The problem for

to explain how it is possible for indi-

viduals to have a presumptive obligation to obey or be faithful to the law when there is no necessary connection between
law and moral i ty . 24
Though Hart does not develop such a theory, at least in
the essay under consideration, he could have explained the
presumptive obligation to obey the law as follows.
might have said, is a public good.

Law, he

Each of us, as an indi-

vidual, stands to gain in various ways by having a legal
system in which certain kinds of behavior are required or
prohibited and in which certain procedures are laid out and
followed.

Though it does not follow that each person, at all

times, finds it in his or her self-interest to obey the law,
it is nonetheless true that it is in every person's selfinterest to have a legal system.

Fuller puts it, "The fundamental postulate of positivism--that law must be strictly severed from morality-seems to deny the possibility of any bridge between the obligation to obey law and other moral obligations". Ibid., p.
24As

656.
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This is a sketch of a social-contract theory of political and legal obligation.

It is the sort of theory that Hart

might have invoked· to explain why individuals have a presumptive obligation to obey the law.
say.

Notice what it does not

It does not say that every rule within the legal system

is justified; nor does it say that every procedure is justified.

In other words, it does not rest on the claim that law

has an essential normative component.

There can be bad laws.

Rather, the argument is based on fairness.

However immoral

some of the legal rules may be, it is in our interest as
individuals to maintain the system as a whole and the procedures that it embodies.

These rules and procedures can be

changed, even for moral reasons, but while they exist, we owe
them our fidelity and obedience.
Fuller criticizes legal positivism on two grounds.

The

first is that "its intellectual clarity is specious" and the
second is that "its effects are, or may be, harmful". 25
me address the second criticism first.

Let

Fuller thinks that

if we accept the distinction between law as it is and law as
it should be, we become uncritical of the law.

Over time,

this may generate political regimes such as that of the Nazis.

We may make "smoother the route to dictatorship". 26

In fact, Fuller says, this is what happened in pre-war Ger-

25 Ibid .,

p. 631.

26 Ibid .,

p. 657.
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many, where legal positivism flourished.

German legal posi-

tivists "banned from legal science any consideration of the
moral ends of law", and this, in Fuller's words, was "helpful
to the Nazis".27 . .;,'
Let us assume that Fuller is right about the prevalence
of certain beliefs and attitudes among German legal theorists, and that these beliefs and attitudes served as a resource for Nazi political leaders.

Assume further that the

threat described by Fuller is general in nature (that is,
that it is not limited to pre-war Germany).

Does it follow

that the theory these intellectuals espoused--legal positivism--is false?

Clearly not.

At most, it shows that accept-

ing the theol:"Y may have untoward consequences.
theories, have no consequences.

Theories, qua

It is only when they are

accepted, believed, entertained, or held that the theory can
be said to enter into causal relations with other things.
A theory is not the sort of thing that can cause an event to
occur.
strictly speaking, not even acceptance of a theory by
an individual or a group of individuals is enough.

The harm

produced in Nazi Germany consisted in acting on beliefs,
values, or theories--not in accepting them.

There may be an

intimate connection between acceptance and action, but it is
not one of identity.

27 I

b'd
1 . , p. 659.

So even if Fuller's factual claims are
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true, all he has shown is that acting on (or in accordance
with) a theory such as legal positivism can, and occasionally
does, have real-world consequences, some of which are bad
(perhaps very bad or unimaginably bad).

He has not given us

reason for thinking that legal positivism is false, or even
that one should not believe, entertain, or accept it.
Fuller's argument misses the point.

The debate over·-

legal positivism concerns its truth, not whether we, as citizens or as legal theorists, should accept it.

Remember, we

are considering the version of legal positivism which holds
that there is no essential connection between law and morality.

This is a claim about the nature of law.

in and of itself, prescribe anything.

It does not,

So if legal positivism

has had detrimental consequences, it is because it has been
abused--the same way a pair of scissors is abused when used
to stab someone.

Would it follow, if this happened, that the

scissors had been badly made (the analogue of a positive
theory being false)?

No.

Would it follow that we should no

longer use scissors to cut paper (the analogue of accepting
a positive theory)?

No.

Fuller is searching for someone or something to blame
for the atrocities committed by the Nazis.

He finds that

some of the Nazis justified their actions (or would have, had
they been asked) by invoking legal positivism, or that a
pattern of adopting legal positivism contributed to a mindset
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that produced evil.

It does not follow that legal positivism

is false or that a person should reject it.
us, however

(j.~

It does caution

case we did not aJ,reag,y know), that the ac-

ceptance of theories can have behavioral consequences.
ries can be acted on; they matter.

Theo-

For that observation, if

nothing else, we are in Fuller's debt.
Fuller's other criticism of legal positivism is somewhat
mysterious.

He says that the "intellectual clarity" of legal

positivism is "specious".

Why this is so is not made clear.

As we are understanding it, legal positivism is a thesis
about the relation between law and morality.

Specifically,

it denies that there is an essential, logical, or necessary
connection between the two.
be false;

This claim, like any other, may

if that is all Fuller means by "specious", we

should concede the point immediately.

The issue is precisely

whether legal positivism (in this sense) is a true thesis.
Fuller's position is clear:

He believes that it is not.

As for whether legal positivism is "clear"--that is,
possesses "intellectual clarity"--I have a hard time imagining how anything could be clearer.

Some people, including

Augustine and Thomas Aquinas, have held that an unjust or
immoral law is no law at all, but only nominally a law.

It

is not really a law, they say, because law, by its nature,
satisfies certain moral standards.
to be a law.

Failing this, it fails

Legal positivists, in the sense in which we are
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using the term, deny this claim.

They deny that there is an

essential connection between law and morality in the same way
that one might deny that there is an essential connection
between being a bachelor and being a swinger.

If there is

unclarity in the debate over legal positivism, it might just
as well be attributed to essentialism as to nonessentialism,
since the latter does no more than deny the former.,

6.

Fuller's critique of Hart's Theory of Interpretation.
Fuller devotes one of the eight sections of his essay28

to Hart's interpretive theory, which he describes as "wholly
novel". 29 Some of Fuller's points are well taken, while others betray a misunderstanding or oversimplification of Hart's
theory.

For example, Fuller criticizes Hart for assuming

"that problems of interpretation typically turn on the meaning of individual words II ,30 such as "vehicle".

In reality,

Fuller says, "Even in the case of statutes, we commonly have
to assign meaning, not to a single word, but to a sentence,
a paragraph, or a whole page or more of text". 31

~Ibid., sec. VII.

29 Ib id., p. 662.
30 Ib id.
31 Ib id.,

p. 663.
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This is uncharitable.

Hart's example of a vehicle was

in the context of a statute that forbade the taking of a
vehicle into a public park.

The task confronting the judge

was to apply the statute, not just one of its words, to the
case at hand.

It happens that in so doing, the judge had to

come to grips with the word "vehicle",

for,

depending on

whether a bicycle (for example) is a vehicle, punishment may
or may not have been appropriate.

If the judge concludes

that a bicycle is a vehicle, then the statute applies and
there has been a violation.

If the judge concludes that a

bicycle is not a vehicle, then the statute does not apply and
there has not been a violation.
Hart's theory of interpretatiun is not limited to individual words, though of course it is very much concerned with
them.

This is because the meaning of a sentence is at least

in part a function of the meaning of its constituents.

Ear-

lier in this chapter, I gave reasons for rejecting Hart's
interpretive theory,
gives.

but they are not the reasons Fuller

My criticism was directed at Hart's implicit theory

of meaning.

Let us suppose, for purposes of argument, that

Hart was concerned with the meaning of individual words.
Would his theory be undermined,

as Fuller suggests,

by a

showing that judges, in fact, seldom or never engage in such
narrow inquiries?
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The answer depends on how we characterize Hart's theory.
If his theory is positive or descriptive in nature, the answer is "Yes".

A theory about how judges interpret statutes

or other provisions must be adequate to the facts.
point,

after all,

is to mirror the world,

Its

not change it.

But if Hart's theory is normative--a theory about how judges
should

interpret

point.

statutes--Fuller's

claim

is

beside

the

Hart can reply that, though judges do not in fact

concern themselves with the meanings of words, they should.
Hart can go even further than this and explain why it is that
judges have failed to do what they should have been doing all
along, but this would be ancillary to his normative theory,
not part of it.

Consequently, Fuller's criticism is doubly

off the mark.
Next, Fuller takes Hart to task for ignoring the "structure" of the document, whether it be a will, a statute, or
a constitution.
entities.
thought"
whole". 32

Texts such as these, he says, are purposive

As such,
that

makes

they contain or exhibit a
the

document

a

"fabric of

"coherent,

workable

Since Hart's emphasis is on individual words and

phrases, Fuller argues, Hart is committed to ignoring these
larger features of a document.

Hart's approach to interpre-

tation is atomistic, when it should or must be holistic.

As

Fuller puts it, "Professor Hart seems nowhere to recognize

32 Ib id.,

p. 667.
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that a rule or statute has a structural or systematic quality
that reflects itself in some measure into the meaning of
every principal term in it". 33
Again, I think Fuller is being uncharitable to Hart.
Fuller mistakes part of Hart's theory for the whole, demonstrates that the part is insufficient, and concludes that the
whole is inadequate.

In fact, Hart's theory of meaning and

interpretation is just as sensitive to structural elements
as Fuller's or anyone else's.

Suppose the statute concerning

vehicles in public parks were part of a larger document having to do with public safety.

It would still be necessary,

in Hart's view, to determine whether a bicycle is a vehicle-that is, to ascertain the extension of the general term "vehicle".
As I interpret Hart, his point is this.
clearly encompass certain factual situations.

Legal rules
other rules--

those that generate hard cases--are not so clear.'

The

judge'S task in easy cases is to apply the rule to the fact
s i tua tion in a mechanical way, without resorting to purposes,
aims, social policies, or other matters.

But rules are rare-

ly if ever expressed by single words, or even sentences.
Sometimes the rule must be extracted from a set of sentences
or clauses--perhaps even a whole statute.

In these cases,

the judge's focus is necessarily on structural elements, not

33 I

b'd
J. . , p. 669, n. 40.
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individual words.

The judge must extract the rule from them,

then apply it to the case at hand.

So there is no reason in

principle why Hart must ignore or undervalue the structure
of a constitution or a statute.
I have been discussing easy cases.

A fortiori, a judge

can consider both purposes and structural elements while
deciding hard cases.

Why?

Because Hart's position is that

in hard cases, the judge must legislate.

Though the judge

remains subject to criticism, he or she is not limited to
ascertaining meaning in such cases.

A broad spectrum of

considerations, ranging from social policies to moral principles, can come into play at this stage.

Hence, Fuller's

criticism is effective, if at all, with respect to easy cases~

and I have given reasons for thinking that it fails even

there.

contrary to Fuller, Hart is not committed to ignoring

structural elements in adjudication.

7. Fuller's Theory of Interpretation.
In section 4 of this chapter I gave reasons for rejecting Hart's implicit theory of meaning.

Fuller also rejects

Hart's theory, but for a different reason.

According to

Fuller, the "defects" of Hart's theory of meaning go deeper
than their effect on his theory of interpretation.

The trou-

ble, he says, is that Hart "ignores or minimizes the effect
on the meaning of words of the speaker's purpose and the

292
structure of language". 34

Let me address the first of these

alleged deficiencies (purpose) since I discussed the second
(structure) above.
In his response to Hart and in his later work, Fuller
emphasizes the purposiveness of law--the fact that its creators have aims, purposes, goals, and objectives.

The meaning

of a legal expression, he says, is at least in part a function of its purpose.

This claim is curious, for, elsewhere

in his 1958 article, Fuller acknowledges that "it is men who
have intentions and not words on paper". 35
not true of purposes?

Why is the same

Suppose, to take a simple example,

that I am the sole legislator and that I utter the expression
"It is unlawful to take a vehicle into the public park".

It

seems clear that my purposes in uttering· this expression can
vary, and that this variance does not change the meaning of
the expression.

Indeed, we can imagine that my purpose is

(1) to prevent pollution,

(2) to prevent accidents, or (3)

to promote and protect the natural beauty of the park.

What

I hope or intend to achieve is not equivalent, logically or
practically, to what I say, if for no other reason than that
I may not be a competent user of the language.
Fuller errs because he conflates (1) the meaning of an
expression and (2) a particular mental state with which an

~Ibid., pp. 668-69.
35 Ib id.,

p. 670.
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expression is uttered:

purpose.

As we saw in Chapter 5,

these concepts are distinct, and we only complicate matters
if we insist on identifying them.

This does not mean that

purposes are unimportant; in fact, it may be that on the best
theory of interpretation, the judge should be guided by the
purposes of those who uttered the statute or other document. 36 But this is a normative theory that needs defense;
it is not an analysis of the concept of meaning.

Nor is it

enough to point out that, in practice, judges equate meaning
with purpose.

This would only show the range and magnitude

of the mistake, not incline us to categorize it as something
other than a mistake.
Perhaps Fuller meant to say that, in practice, legislators (or people generally) speak literally.
they say, and nothing more.

They mean what

If so, and if we assume that

people are competent speakers of the language, then we can,

36Supreme Court Justice Stanley F. Reed sketched such a
view in united states v. American Trucking Associations, 310
U.S. 534-53 (1940). Reed went beyond this to describe the
relation between purpose and meaning.
According to Reed,
"There is . . • no more persuasive evidence of the purpose
of a statute than the words by which the legislature undertook to give expression to its wishes. Often these words are
sufficient in and of themselves to determine the purpose of
the legislature. In such cases we have followed their plain
meaning. When that meaning had led to absurd or futile results, however, this Court has looked beyond the words to the
purpose of the act".
Ibid., p. 542 (quoted in Edward H.
Levi, An Introduction to Legal Reasoning (Chicago: University of Chicago Press, 1949), p. 29).
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in some sense, infer their purposes from their words. 37

If

our goal is to determine the meaning of an expression, the
purposes of the person who utters it are a convenient false
target.

Conversely, if our goal is to determine the purposes

of the person who utters an expression,
convenient false target.

its meaning is a

But these are radically different

claims than those made by Fuller in his essay.

These are

controversial claims about the contingent connection between
meaning and purpose,

not,

as he believes,

obvious claims

about their essential connection.

8. The Legacy of the Debate.

The Hart-Fuller debate is justly famous for making the
nature of law--the concept of law--a central issue in legal
philosophy.

Theorists continue to argue for and against

legal essentialism, the view that there is an essential connection between law and morality.38
fended this view"

Fuller, as we saw, de-

while Hart called it into question.

emphasis in this chapter has been on another,
nored,

aspect of the Hart-Fuller debate:

My

largely ig-

interpretation.

What normative theories of interpretation are Hart and Fuller

37This appears to be Justice Reed's view.

See ibid.

38For a discussion of legal essentialism, so conceived,
see Keith Burgess-Jackson, "Legal Essentialism" (Texas A &
M University, 1989).
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committed to?

How do they view the role of mental states and

expression meaning, respectively, in adjudication?

Though

neither Hart nor Fuller developed a full-blown theory of
interpretation in this 1958 exchange, they did commit themselves to certain theoretical positions.
Hart, for example, represents a school of thought which
insists on according expression meaning a central place in
adjudication.

At least part of the interpretive task, these

theorists contend,

is to ascertain the meaning of texts,

whether constitutions, statutes, judicial opinions, or private-law documents such as wills,

trusts,

and contracts.

Frederick Schauer, more than any other contemporary legal
theorist, has carried on Hart's legacy in this respect.

In

a series of articles, Schauer defends the view that, though
language is not perfectly precise, it is not on that account
perfectly imprecise.

The meaning of an expression, Schauer

says, can and does set limits--real limits--to adjudication.
Fuller represents a different school of thought,
which gives pride of place to mental states.

one

In particular,

Fuller argued for the centrality of purposes in a theory of
adjudication.

The judge's task, he claimed, is to discover

or reconstruct the purposes of those who drafted the statute,
constitution, or other document--then implement those purposes.

Richard Posner is perhaps the most prominent adherent

of this view.

According to Posner, a text is best understood
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as an attempt to communicate.
giving effect to

~he

The judge's role consists in

intentions, or implementing the purpo-

ses, of the person or persons who produced the text.

This

can be done well or poorly, of course, and reasonable people
can disagree about how it should be done, but that does not
mean that the task is impossible or infeasible.
My own sympathies, as the reader may have surmised, lie
with Hart and Schauer, though I do not deny the relevance of
intentions, purposes, and other mental states in adjudication.

As indicated in Chapter 6, the main emphasis of a

normative theory of constitutional interpretation should be
expression meaning--the meaning that the text has at the time
the dispute is to be resolved.

I gave reasons in that chap-

ter for rejecting standard arguments against this view, including the claim that meaning cannot change.

I also showed

why the emphasis on meaning is genuinely interpretive.

Para-

doxically, the meaning of a constitutional expression can
both constrain and liberate a judge.

The judge's job is

difficult, but then, nobody said that constitutional interpretation was or would be easy.
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CHAPTER EIGHT
DWORKIN ON INTERPRETATION

No respohsible legal theorist can ignore the work of
Ronald Dworkin, especially his most recent contribution to
the field, Law's Empire.

This work takes as its target not

only legal positivism and utilitarianism, which Dworkin assailed in the collection of essays that became Taking Rights
Seriously, but also more recent movements in the law, such
as critical legal studies and the economic analysis of law-the latter the brainchild of federal judge Richard Posner. 1
Dworkin's arguments in Law's Empire are carefully crafted,
passionate, and at times brilliant, if not ultimately convincing.
Like some of the essays in his earlier book

A Matter of

Principle, Law's Empire is a frontal assault on the group of
theories--reinvigorated and popularized by Meese and Supreme
Court nominee Robert Bork--that put mental states at the
center of statutory and constitutional interpretation.

Dwor-

kin rightly challenges this dogma by showing that mentalstate theories of adjudication make a number of controversial

1See Richard A. Posner, Economic Analysis of Law, 3rd
ed. (Boston: Little, Brown and Company, 1986) (first edition
published 1973). Posner, who taught for many years at the
University of Chicago Law School (where he edited the Journal
of Legal Studies) is now a judge on the united states Court
of Appeals for the Seventh Circuit.
He is also a senior
lecturer at the University of Chicago Law School.
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and dubious suppositions.

Mental-state theories purport to

be apolitical, but Dworkin shows--convincingly, I think--that
they occupy the same ground as his own.

Once Dworkin gets

rival theorists out of the stands and onto the playing field,
he is able to deploy his analytical and argumentative skills
against them.
Dworkin's normative theory of constitutional interpretation is an important part of his overall theory of law, which
holds that law is deeply and inescapably interpretive.

As

I show in sections 2 and 5 of this chapter, Dworkin argues
that the point or aim of a theory of law is to cast it in as
favorable a light as possible.
two dimensions:

This interpretive task has

(1) a dimension of fit, which requires that

the interpretation account for the data of legal practice;
and (2) a dimension of value, which requires that the interpretation portray the law well.

consequently, in order to

understand what it is that Dworkin proposes that judges do
in constitutional cases, we must understand what he thinks
judges should do in general.
The goal of this chapter is to clarify Dworkin's normative theory of constitutional interpretation, and eventually
to ask whether it is acceptable.

To do this, I need to exam-

ine Dworkin's conception of interpretation, which he applies
not only to the constitution but to common law and statutes.
How does Dworkin understand interpretation, and what are its
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actual and possible obj ects? What is his view concerning the
connection between interpretation and meaning? What, if anything, is the role of mental states in a theory of constitutional interpretation? Finally, how does Dworkin apply these
concepts to the constitution?

1. Locating Dworkin in the Typology.
Earlier, I classified Dworkin as a contextualist, which
implies that he is (1) a nonliteralist and (2) an internalist.

It is now time to defend that classification.

first question is whether Dworkin is an internalist.

The
Does

he believe that all constitutional norms derive from the
constitution?

The answer is "Yes".

In Chapter 10 of Law's

Empire, Dworkin condemns the theory of law popularly known
as "activism".

"An activist justice", Dworkin writes,

would ignore the constitution's text, the history
of its enactment, prior decisions of the Supreme
Court interpreting it, and long-standing traditions
of our political culture.
He would ignore all
these in order to impose on other branches of government his own view of what justice demands. Law
as integrity [Dworkin's own normative theory of
interpretation] condemns activism, and any practice
of constitutional adjudication close to it. 2
As I read this passage, Dworkin rejects the possibility
that some constitutional norms do not derive from the Consti-

2Dworkin,

Law's Empire, p. 378.
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tution, from which it follows that all norms are so derived.
This makes him an internalist.

Of course, as I

go on to

show, his conception of the constitution is comparatively
expansive, so this is not the constraint that one might expect it to be.

As for whether Dworkin is a literalist, the

answer is an emphatic "No".

Dworkin rejects the idea that

norms can be read off the constitution in a mechanical or
formalistic way, which explains why he says that all constitutional theories are interpretive in nature. 3

The process

of extracting or developing constitutional norms is ineluctably creative.
The third and final question is whether, in Dworkin's
view, the constitution consists of a text only.

The answer

is clearly "No", as evidenced by this passage about Dworkin's
judicial alter ego, Hercules:
He does not think that the constitution is only
what the best theory of abstract justice and fairness would produce by way of ideal theory. He is
guided instead by a sense of constitutional integrity; he believes that the American Constitution
consists in the best available interpretation of
American consti tutional text and practice as a
whole, and his judgment about which interpretation
is best is sensitive to the great complexity of
political virtues bearing on that issue. 4

3See , e.g., ibid., p. 360 (IIEvery conscientious judge.
is an interpretivist in the broadest sense: each tries
to impose the best interpretation on our constitutional
structure and practice, to see these, all things considered,
in the best light they can bear").

4Ib id.,

pp. 397-98.
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For Dworkin, the constitution is more than a text--more than
a configuration of symbols in a language.

It is a holistic

practice or set of practices, only part of which is the text.
It includes at least the following:

the text, the history

of the text, prior judicial interpretations of the text, the
traditions of our political culture, and principles of political morality such as justice, fairness, and procedural due
process. s

This, as we shall see, comports with Dworkin's

conception of law as an interpretive concept.
Some of the controversy surrounding Dworkin has to do
with the fact that he is fighting so many battles on so many
fronts.

On the one hand, he must defend against those (the

externalists--or, as he puts it, judicial "activists") who
claim that some constitutional norms do not derive from the
constitution.

It is easy to mistake Dworkin himself for an

externalist, since he, like they, requires judges to make
normative arguments in favor of their decisions.
other hand, he must guard against those,

like Meese, who

insist that the Constitution is a text only.
textualists.

On the

These are the

I argued in Chapter 6 that this disagreement

is ultimately conceptual, since it concerns the nature of
the Constitution, but this does not mean that argument is
inappropriate.

It means that only certain kinds of argument

carry any weight.

SSee ibid., pp. 404-5.
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As if this weren't bad enough, Dworkin must defend him-

self from other contextualists.

contextual ism , as we saw,

is a species, not a specimen, of normative theory.

Ultimate-

ly, therefore, Dworkin must show not only that contextual ism
is the right sort of normative constitutional theory, but
that his particular version of contextual ism is superior to
others of the kind.

That is why his book is so rich and

multi-layered, and why one must be careful to identify his
target at any given time.

Dworkin must argue negatively

against externalists, literalists, and textualists, but give
arguments in favor of his special brand of contextual ism.

2. The Nature of Interpretation.
Dworkin's analysis of interpretation has been an ongoing
project.

His most recent thinking about interpretation oc-

curs in Chapter 2 of Law's Empire, entitled "Interpretive
Concepts", but he set forth much of the analysis and argument
in a series of essays beginning in 1982. 6

In those essays,

6Dworkin made his foray into the field of interpretation
in 1982 with the publication of "Law as Interpretation",
Critical Inquiry 9 (September 1982): 179-200.
This essay
generated three critical responses: (1) stanley Fish, "Working on the Chain Gang:
Interpretation in the Law and in
Literary Criticism", Critical Inquiry 9 (September 1982) : 20116 [hereafter Fish, "Working on the Chain Ganq"J; (2) Walter
Benn Michaels, "Is There a Politics of Int:erpretation?",
Critical Inquiry 9 (September 1982):248-58; and (3) Gerald
L. Bruns, "Law as Hermeneutics: A Response to Ronald Dworkin", in The Politics of Interpretation, ed. W.J.T. Mitchell
(Chicago: University of Chicago Press, 1983), pp. 315-20.
Dworkin replied to the first and second of these essays in
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Dworkin characterized interpretation variously as "a general
activity", "a mode of knowledge", 7 "an enterprise", and "a
public institution". 8

He claimed that interpretation is

neither purely descriptive nor purely evaluative, but that
it contains elements of both. 9

This tracks my analysis ill

Chapter 3, where I noted that. interpretation, as an activity
or enterprise, is both constrained and creative.

Consequent-

ly, it is neither invention nor discovery.
Dworkin begins the second chapter of Law's Empire with
a remark to the effect that there may be "competing interpretations . • • directed toward the same objects or events". 10
This seems right.

As I showed in Chapter 3, interpretation

is a two-place relation between a person and a set of data.
An interpretation is an attempt to come to grips with, make

"My Reply to Stanley. Fish (and Walter Benn Michaels): Please
Don't Talk about Objectivity Any More", in The Politics of
Interpretation, ed. W.J.T. Mitchell (Chicago: University of
Chicago Press, 1983), pp. 287-313, a shortened and revised
version of which appears as Chapter 7 of A Matter of Principle. Fish's rejoinder to Dworkin appears as "Wrong Again",
Texas Law Review 62 (October 1983):299-316.
7Dworkin, "Law as Interpretation", p. 182.
8 Ibid.,

p. 187.

9See ibid., p. 196 ("the flat distinction between description and evaluation on which this skepticism relies-the distinction between finding the law just 'there' in history and making it up wholesale--is misplaced here, because
interpretation is something different from both").
10 Idem ,

Law's Empire, p. 46.
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sense of, or give meaning to something. 11
sume,

however,

We should not as-

that the data are limited to objects or

events, as Dworkin suggests, especially if by "objects" he
means "physical objects".

I can interpret a passage of the
Bible, though it is neither a physical object nor an event. 12
As for how there can be "competing" interpretations of

the same data, Dworkin says only that the interpreters "use
different criteria in forming or framing [their] interpretations".13

One person may fasten on one aspect of the data,

another person on another.
goals.

They may also have different

For one interpreter, the goal may be uti1ity--to make

the data manageable and usable in some way.

For another, the

goal may be insight--to shed light on the data.

still anoth-

er may wish to ascribe blame or praise to moral agents. 14
This result, far from being objectionable, is a desirable
consequence of an analysis of interpretation, because there

11see , e.g., Oxford English Dictionary, p. 1467.
12It may purport to record an event, but that does not
make it an event.
13Dworkin, Law's Empire, p. 46.
14See Joel Feinberg, "Sua Culpa", in Doing and Deserving:
Essays in the Theory of Responsibility (Princeton:
Princeton University Press, 1970), pp. 187-221.
Feinberg
distinguishes three functions of causal citations: to blame
someone (the "stain" criterion), to illuminate or render
intelligible a situation or set of events (the "lantern"
criterion), and to manipulate or control a set of events (the
"handle" criterion). See ibid., pp. 204-5. Each function
constitutes a possible goal of interpretation.
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are in fact disagreements among interpreters of the same
obj ect--even among those who agree that they are interpreting
the same object.
Altho~gh

Dworkin's concern in Law's Empire is interpre-

tation of a social practice (law), he recognizes, rightly,
that interpretation occurs in other contexts, ranging from
art to science.

The first distinction Dworkin draws is be-

tween "creative" and "noncreative" interpretation.

creative

interpretation, of which social and artistic interpretation
are examples, is of "something created by people as an entity
distinct from them". 15

A painting, a sculpture, a novel, the

practice of courtesy--all of these, according to Dworkin, are
human creations, and hence interpretable.
science are different.
beings.

But the data of

They exist independently of human

This does not mean that they cannot be interpreted,

only that scientific interpretation is noncreative.
Dworkin's other example of noncreative interpretation-conversation--is likely to strike a bad chord with some readers.

It does with me.

Dworkin says that conversational

interpretation is "so familiar that we hardly recognize it
as such". 16

Its obj ects, he says, are the sounds or marks

that we make; its goal--the goal of the interpreter--is to
decide what has been said.

The question is, why classify

15Dworkin, Law's Empire, p. 50.
16 Ib id.
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conversational interpretation as noncreative, but artistic
interpretation as creative? Aren't the sounds and marks that
we produce during conversation just as much artifacts--in the
sense of human creations--as our poetry and sculpture?

If

not, why not?
Dworkin's answer betrays a confusion.

He writes:

Conversational interpretation is purposive rather
than causal in some more mechanical way. It does
not aim to explain the sounds someone makes the way
It assigns
a biologist explains a frog's croak.
meaning in the light of the motives and purposes
and concerns it supposes the speaker to have, and
it reports his conclusions as statements about his
"intention" in saying what he did. 17
As we saw in Chapter 5, there is a logical difference between
what one says in uttering an expression and what one means
by that expression.

What one says is a function of (1) the

meaning of the expression and (2) the context in which it is
uttered.

What one means depends on what one intends to say.

In literal speech, one means what one says.

In nonliteral

speech, whether intentional (as in the case of hyperbole) or
accidental (where one mistakenly uses a word or phrase), the
utterer says one thing and means another.

It is always an

open question whether a particular utterance (locutionary
act) is literal or nonliteral in this sense.

17Ibid •
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If we understand conversation as the production and
reception of expressions in a social context, leaving aside
the intentions or other mental states with which they are
uttered and whether the expressions are comprehended in the
same way by utterer and recipient, then it should be classified, in Dworkin's typology, as creative interpretation, for
what we have produced is literally "an entity distinct from
[us]".

The created object is a linguistic entity, an expres-

sion, a unit of language, an artifact.

To be sure, those who

engage in conversation have purposes, but the mere existence
of purposes does not entail that nothing is created.

Even

sculptors can have purposes.
So Dworkin unduly conflates what I

and others have

called expression meaning and utterer's meaning.

He assumes

that the former collapses into the latter, and, as a result,
concludes that conversational interpretation is noncreative.
If this were the sole upshot of his confusion, it would be
harmless.

But later, we shall see that there are more seri-

ous consequences.

By failing to recognize even the possibil-

ity of creative interpretation of conversation--of expression
meaning--Dworkin artificially narrows the range of interpretive theories.

That is why, having vanquished what he calls

"speaker's meaning" theories of interpretation,18 he con18See ibid., chap. 9 ("statutes").
For a critique of
Dworkin's argument against speaker's meaning theories in
general and those having to do with legislative intent in
particular, see Craig Gabriel, "Can the 'Speaker's Meaning'
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cludes that his own theory,

law as integrity,

holds the

field.
Dworkin's choice of the word "creative" to mark out a
special kind of interpretation is likely to be confusing in
another way.

As I argued in Chapter 3, interpretation, as

an activity, process, or enterprise, is necessarily creative.
In this respect it is like invention but different from discovery.

To the extent that the interpreter can bring more

than one goal to the interpretive task (as is often or always
the case), there can be more than one interpretation of the
data.

The creativity consists in selecting from among these

possible interpretations--in choosing something.

But when

.. Dworkin uses the term "creative", he means something different.

An interpretation is creative, he says, if its objects

were "created by people". 19

This has the odd result that

some interpretations (all of which, on my view, are creative)
are noncreative.

Scientific interpretation is an example.

In discussing what he calls "creative interpretation",
Dworkin makes a startling remark.

He says that "the inter-

pretation of social practices and works of art is essentially
concerned with purposes rather than mere causes". 20

But this

Theory Be Saved from Dworkin's Attack?", unpublished manuscript, The University of Arizona, 1988.
19Dwork in,

Law's Empire, p. 50.

~Ibid., p. 51 (italics omitted).
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seems false.

Take the social practice of courtesy, which

Dworkin discusses at length.

If I am a sociologist, I may

be interested in understanding what causes people to be courteous, in the following sense.
wise,

What forces, social or other-

incline people to act courteously?

My concern, by

hypothesis, is not what people take themselves to be doing
when they act courteously, let alone what their purposes for
doing so are, for they may not have thought about their behavior.

My concern is with the physical, psychological, or

social preconditions and precipitants of courteous behavior.
Perhaps Dworkin is making a different claim.

Perhaps

he is taking sides in the longrunning debate among social
scientists concerning the relative value and importance of
"naturalistic" and" interpretative" social science, the former of which, according to David Braybrooke, is "quite out of
fashion".21

In other words, perhaps Dworkin is claiming that

only so-called interpretative social science is adequate to
our goals, whatever they may be.
the point, not assume it.

If so, he needs to argue

Given that for any social practice

or work of art there are at least two kinds of interpretation, one naturalistic (having to do with causes and laws)
and the other interpretative (having to do with meanings,
rules, and purposes), it is an open question which is best,

21 David Braybrooke, Philosophy of Social Science (Englewood Cliffs, N.J.: Prentice Hall, 1987), p. 7.
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more useful, more valuable, and so on.
To complicate matters, Dworkin introduces the concept
of a constructive interpretation, which he analyzes as follows:

"Roughly, constructive interpretation is a matter of

imposing purpose on an object or practice in order to make
of it the best possible example of the form or genre to which
it is taken to belong. ,,22

I do not deny that we sometimes

engage in this sort of activity.

In fact, it may be that

this is an accurate description of what judges do when they
resolve constitutional and other legal disputes.

But it does

not follow either that (1) interpretation is exhausted by
this activity or that (2) judges must or should engage in
this kind of interpretation.

To appeal to or impose purposes

on a set of data, even behavioral data, ·is only one kind of
interpretive activity.

There are others.

Dworkin's burden

is to show why constructive interpretation, as he conceives
it, is either necessary or desirable.
Another disturbing feature of Dworkin's analysis of
interpretation is his emphasis on the "value" of the thing
to be interpreted.
a social practice,

He says that "A participant interpreting
according to [the constructive] view,

proposes value for the practice by describing some scheme of
interests or goals or principles the practice can be taken

22Dworkin, Law's Empire, p. 52.
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to serve or express or exemplify". 23
the scope of this claim.

Later, Dworkin expands

since even natural scientists em-

ploy "standards of theory construction like simplicity a:i1d
elegance and verifiability", he says, their interpretations
are constructive in the relevant sense.

"[A]ll interpreta-

tion strives to make an object the best it can be, as an
instance of some assumed enterprise, and that interpretation
takes different forms in different contexts only because
different enterprises engage different standards of value or
success. ,,24
The problem with this understanding of interpretation
is that it fails to account for much of what interpreters do.
It is not adequate to the facts.

The social scientist who

tries to understand the phenomenon of suicide does not, or
need not, strive to make his or her data "the best they can
be"--in any sense of "best".

The goal is to shed light and

perhaps get a handle on the problem, not paint a pretty picture.

True, law is different.

Whatever else it is, law is

a purposive enterprise, the institutional manifestation of
collective aspirations and goals.
limited Dworkin's claim is.

But this just shows how

At most, artistic, legal, and

similar kinds of interpretation involve the imposition or
attempted imposition of value.

23 Ib id.

24 Ib id.,

p. 53.
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much of it--does not.
Dworkin stands accused of conceptual thieverJ.

If he

can make interpretation out to be a purposive, value-enhancing process, the only question is which values ought to be
imposed--whichpurposes served.

Dworkin's ownvalues--integ-

rity, fraternity, community, equality--are attractive candidates, all the more so in virtue of his ingenious arguments
in their favor.
theft.

But we cannot let him get away with the

Interpretation, at its core, is an attempt to make

sense of something.

Very often, that sense takes the form

of imposing value and purpose on the data, whether they be
paintings, texts, or legal practices.
the case, and need not be.

But this is not always

What Dworkin has given us in

Chapter 2 of Law's Empire is a contestable theory,

not a

dispassionate analysis, of interpretation.

3. The Objects of Interpretation.
One of Dworkin's goals in setting forth his theory of
law is to understand the sort of disagreement lawyers and
judges have when they disagree about how legal disputes (including constitutional disputes) should be resolved.
disagreement factual--about what is the case?
tive--about what ought to be the case?

Is the

Is it norma-

Or is it deeper than

either of these, having to do with, for example, the concepts
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that lawyers have and use?25
Much hinges on the answer to this question, for if lawyers disagree about the facts, the remedy, as usual, is to
consult( the appropriate experts or engage in research.

If

the disagreement is normative, the remedy is to identify the
competing norms or values so that one's commitments are
clear.
certain.

This makes persuasion possible, though by no means
Finally,

if the disagreement is conceptual--if

lawyers understand legal concepts differently--the remedy is
clarification, which will either eliminate the disagreement
(by showing that the lawyers were failing to communicate) or
demonstrate that it has a· normative basis.
Dworkin's analysis of interpretation is salutary in at
least this respect.

It identifies a particular kind of disa-

greement that lawyers (including judges) have:
concerning the objects of interpretation.

disagreement

Two lawyers con-

fronted with the same dispute and using the same interpretive
techniques may reach different conclusions because one of
them takes as an object of interpretation the mental states
of those who drafted a particular· document (say, a statute),
while the other does not.

So long as the sets of data are

not coextensive, the resolution of the dispute may differ.

25 See ibid., p. 3 ("Since it matters • . • how judges
decide cases, it also matters what they think the law is, and
when they disagree about this, it matters what kind of disagreement they are having").
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An important question is whether, for a given dispute
or kind of dispute, there is a canonical set of data--a natural kind, if you will.

For example, in a constitutional

dispute, is there a canonical interpretandum?
for such a natural kind is the text of the

One candidate

Consti~cution.

But

this will not do as a complete answer, for we should then
have to ask what it is about the text that is to be interpreted.

Its meaning?

which it was drafted?
be resolved?

If so, at what time?

The time at

The time at which the dispute is to

Some other time?

How about the intentions or

other mental states with which the text was uttered?
sense that it had at the time of utterance?

The

As this example

shows, even if we agree that the text exhausts the set of
data (a controversial proposition indeed), disagreement is
still possible.
Dworkin has an expansive conception of the objects of
legal interpretation.

To him, as we saw in section 1 of this

chapter, it is legal practice as a whole that constitutes the
object of interpretation.

He says as much in Chapter 7,

"Integrity in Law", where he writes that "Law as integrity
. . • is both the product of and the inspiration for comprehensive interpretation of legal practice", 26 and in Chapter
11, "Law Beyond Law", where he says that "Law as integrity

• provides both a better fit with and a better justifica-

26 I

b'd
1. . , p. 226.
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tion of our legal practice as a whole".27 A Dworkinian judge
faced with a legal dispute, constitutional or otherwise,
faces a formidable task, that of rendering a wide variety of
data comprehensible.
and other

m~ntal

These data include texts, intentions

states, published debates, courtroom prac-

tices, published judicial opinions, and even the arguments
that lawyers make to judges on a day-to-day basis.
But why should we be so expansive about the objects of
interpretation?

Nothing in logic requires that we do so.

Indeed, for many legal theorists, including me, the constitution alone (qua text) provides the raw data for resolving
constitutional disputes.

According to this view, the judge

may ignore prior, faulty interpretations of the Constitution.
If we believe either that (1) those who produced the constitution were and are politically authoritative or that (2) the
Constitution is politically authoritative, we mayor should
ignore interpretations to the contrary.

It follows that

some, but not all, legal precedents are valuable.

All and

only those precedents that are faithful to the Constitution
are worth preserving.
Dworkin owes us a reason for taking such an expansive
approach to the objects of interpretation.

I am not claiming

that his theory of interpretation is defective, only that it
presupposes a particular view concerning the objects of in-

27 Ib id., p. 411.
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terpretation.

As far as I can tell, he gives no argument

for the expansive approach.

Nor does he

~ddress

the argu-

ments of those, such as Bork, who insist that authority is
a central concern of judges in constitutional cases.

Bork

begins with the premise that the constitution is the supreme
law of the land.

Consequently, any decision incompatible

wi th the Constitution has no weight in subsequent cases.
Dworkin would give the prior decision at least some weight,
though ultimately he could dismiss it as a mistake.
The difference is this.

Dworkin must give a reason for

thinking that the prior decision is mistaken.
ers have no such obligation, because,

Bork and oth-

in their view, the

decision is not part of the data to be interpreted.
which has no weight has no need to be outweighed.

That

Ironical-

ly, it is Dworkin rather than Bork who takes the conservative
position on this issue, though he does so for other than
conservative reasons.

To Dworkin, precedent has weight be-

cause of integrity, which he understands roughly as commitment to principle, as treating like cases alike. 28

It would

be unprincipled, he says, to decide relevantly similar cases
differently, even though they occurred at different times.

28See ibid., p. 404 ("We accept integrity as a distinct
political ideal, and we accept the adjudicative principle of
integrity as sovereign over law, because we want to treat
ourselves as an association of principle, as a community
governed by a single and coherent vision of justice and fairness and procedural due process in the right relation").
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Dworkin has done well to highlight the importance of
agreement on the obj ects of interpretation.

As we shall see,

he even postulates a "preinterpretive stage" at which "the
rules and standards taken to provide the tentative content
of the practice are identified". 29 As I understand this passage, it means that unless interpreters come to an agreement
on the data to be interpreted (that is, on what they are
interpreting), there is no hope for interpretive consensus.
This, I think, is as true for scientific, artistic, literary,
and other kinds of interpretation as it is for legal interpretation.

As legal theorists and philosophers of law, we

should be sensitive to object-based disagreement, and not
simply assume that the interpretive disagreements that exist
are methodological, technical, or conceptual.

4. The stages of Interpretation.
Dworkin claims that, in general, there are three stages
of interpretation:

a "preinterpretive" stage, an "interpre-

tive" stage, and a "postinterpretive" stage.

At the prein-

terpretive stage, the interpreter identifies the objects 'of
interpretation.

At the interpretive stage, the interpreter

"settles on some general justification for the main elements

~Ibid., pp. 65-66.
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of the practice identified at the pre interpretive stage".30
At the post interpretive or "reforming" stage, the interpreter
makes adjustments to bring his or beliefs about the practice
into line with the general justification given at the inter.•pretive stage.

Reflective equilibrium is established at the

third stage.
Dworkin does not claim that interpreters--in law or
otherwise--are conscious of this three-stage pattern.

His

point is that, analytically, the three stages exist.

One

cannot come to a conclusion about the general point of a
practice or text without in some sense having determined what
the practice or text is.

Nor can one reform one's beliefs

about a practice or text without having come to a conclusion
concerning the general point of that practice or text.
the first--preinterpreti ve--stage,
identity and individuation.

At

th,e problem is one of

At the second stage, the problem

is one of normative justification.

At the third stage, the

problem is one of epistemic coherence and equilibrium.

To-

gether, the three stages comprise an act of interpretation.
a. The Preinterpretive stage.

As indicated in section

2 of this chapter, one source of disagreement in law is object-based.

The disputants, whether they believe it or not,

are not interpreting the same objects.

In the case of a

text, this may be puzzling, for how can two people disagree

30 I b'd
1 . , p. 66.
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about what constitutes the text of, say, The Adventures of
Tom Sawyer?

One explanation is that they have different

conceptions of a text.

Person P may conceive of a text as

a series of symbols in a language, while person Q may conceive of a text more broadly, as, say, the set of plausible
readings of a syntactical text.

It is this sort of disagree-

ment, as I demonstrated in Chapter 2, that divides textualists and contextualists.
Disagreement is easier to understand when the objects
of interpretation are social rules or practices of the sort
Dworkin discusses.

For here, as he points out, there is no

canonical text to which one might appeal (though one or more
canonical texts--such as the constitution--may figure in the
set of practices).

So, paradoxically,

interpretation is

sometimes, often, or always necessary even at the pre interpretive stage of interpretation.

As Dworkin puts it, "Social

rules do not carry identifying labels". 31
In one view, this is a defect in Dworkin's analysis of
interpretation,

for he runs the risk of ei'cher a vicious

circle or an infinite regress.

In order to interpret prac-

tice x, one must identify Xi but in order to identify X, one
must interpret X.

This is the vicious circle.

Another way

to put it is that, to Dworkin, every interpretation presupposes a preinterpretation; but every preinterpretation pre-

31 Ib id.
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supposes a prior preinterpretation: and so on.
infinite regress.

This is the

Dworkin needs to show that the interpreta-

tion that goes on at the pre interpretive stage is of a different order or kind than that which goes on at the interpretive stage.

To my knowledge, he does not do this, or even

believe that he needs to.
My theory of interpretation, sketched in Chapter 6, does
not have this defect, since, in my view, the object of interpretation is the Constitution qua text, and its identity is
given syntactically.

No prior act of interpretation is re-

quired in order to identify it.

Of course, it does not fol-

low that there can be only one interpretation of the Constitution.

There can still be disagreement concerning what the

Constitution means and about the theory of value that the
judge should invoke to give sense to its provisions.

But at

least one sort of disagreement--disagreement about the object(s) of interpretation--is obviated by my theory.

In this

respect, it is an improvement over Dworkin's.
b. The Interpretive stage.

I have already criticized

Dworkin's emphasis on so-called creative interpretation, so
I will do no more than amplify that criticism here.

If Dwor-

kin's concern is social practices, including legal practices,
then his concern with the general justification or point of
those practices is acceptable as one kind of interpretation.
One way to make sense of a social practice is to ascribe to
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it a point or justification.

But this is not the only sense

that one can make of it: nor is a social practice the only
possible,or actual object of interpretation

0

Does it make

sense, for example, to ascribe a point or general justification to a text such as the constitution?

If we view the text

as an artifact or collective speech act, it does: but if we
view it as a syntactical entity only, as I and other textualists do, it does not.
c. The Postinterpretive stage.

I have no quarrel with

Dworkin's conclusion concerning the postinterpretive stage.
As I understand this stage, it is where the interpreter uses
the interpretation itself to systematize and order his or
her beliefs, attitudes, and convictions.

The process is one

of reflective equilibrium,32 where, instead of a theory, the
interpreter uses a newly minted interpretation to strike an
equilibrium between it and his or her preinterpretive beliefs
and convictions.

This is possible, of course, only when the

interpretation is not exhaustive, for if it were exhaustive,
there would be nothing for it to be in equilibrium with.
It is at the post interpretive stage, incidentally, that
mistakes are identified.

It may be that no single interpre-

tat ion can accommodate, explain, or make sense of all of the
data, in which case they will have to be counted as mistakes,

32Cf • ibid., p. 424, n. 17 ("Interpretation of a social
practice seeks equilibrium between the justification of the
practice and its postinterpretive requirements").
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mavericks, or observational defects (depending on the nature
of the data and the interpretation).

The flipside of this,

to Dworkin, is the dimension of fit.

He claims, as we saw,

that an acceptable interpretation of any set of data must
first fit the data and then provide a sound justification of
them.

The data that cannot be made to fit are denominated

mistakes.

Dworkin is correct that a positive theory of in-

terpretation must have as a component a theory of mistakes.

5. Law £§ Integrity.
When Dworkin says that "Law is an interpretive concept",33 he means that, when determining what the law is, one
necessarily interprets.
of the law.

Interpretation is part and parcel

That is why he rejects the "plain-fact view" of

law; it implies that one can discover law in the world--that
law is just there to be found.

One might infer from the fact

that law is not discovered that it must be invented.
Dworkin is anxious to deny this, as I am.

But

He wants to show

that invention and discovery do not exhaust the alternatives,
that there is logical space for another activity, however
similar it may be to discovery and invention in some respects.

33 Ibid .,

p. 50.
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Dworkin's argument can be stated as follows.
ing what the law is is an interpretive process.

DeterminBut inter-

pretation is normative; it consists in finding the best justification for the legal data, where this is understood in
terms of both fit and desirability.
ently normative.

Therefore, law is inher-

What the law is depends on what moral prin-

ciples it exemplifies.

This explains why Dworkin is considered a natural-law theorist by both defenders and critics. 34
Though he rejects any linkage between morality and natural
law, he does seem committed to an essential connection between law and morality.

I have elsewhere called this "legal

essentialism", of which natural-law theory is one species. 35
Dworkin's argument, however, is unsound.

He confusee

(1) the normativity of law and (2) the normativity of interpretation.

He is correct that interpretation, as a process,

is normative.

I argued as much in Chapter 3, where I showed

.- that interpretation, by nature, is both constrained and creative.

Because it is creative, the interpreter must make

choices that are ultimately informed by values.
not follow that law itself is normative.

But it does

All that follows

is that, when determining what law is, we necessarily see it

See , e.g., Murphy and Coleman, The Philosophy of Law,
pp. 45-60. See also Lyons, Ethics and the Rule of Law, pp.
34

89-104.

35Keith Burgess-Jackson, "Legal Essentialism",
lished manuscript, Texas A & M University, 1989.

unpub-
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as exemplifying some norms or values rather than others.
Dworkin transports the values that one brings to bear during
the interpretive process to the thing--Iaw--that is being
interpreted.

This is a logical mistake.

6. Interpretation. Meaning. and Intention.
I criticized Dworkin's conception of intention in Chapter 5, section 7.

The problem with his analysis is twofold.

First, he conflates intentions and other mental states, such
as hopes and expectations.
here.

I will not rehearse my arguments

Second, he fails to distinguish the kinds of inten-

tions that one has, or might have, when one utters an expression.

There are, first, general intentions about what one

is doing, as when I intend to stop a thief by throwing a rock
at him or her.

But there are also linguistic intentions, or

intentions to say such-and-such.

I am not claiming that only

one sort of intention can exist in a given situation, for it
is clear that one can both intend to say such-and-such and
intend to do so-and-so by saying it.
Dworkin ignores the possibility that an expression can
have a meaning independently of the intentions with which it
is uttered on a particular occasion.

In other words, he

assumes that all meaning is utterer's meaning.

This assump-

tion prevents him from defending against a frequently made
charge:

that he is unable to distinguish interpretation and
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invention.

The charge goes as follows. 36

On Dworkin's con-

ception of interpretation, there can be more than one interpretation of a single work (say, an Agatha Christie novel).
Some interpretations will fit the novel better than others,
while some will portray it as a better or more valuable work
of art than others.

But not every putative interpretation

is an interpretation of that novel, for certain of them will,
to use Dworkin's words, "make [] the novel a shambles". 37
Stanley Fish, among others, has taken Dworkin to task
on this point.

According to Fish,

one can only claim that a particular reading would
make a novel a shambles if the novel is assumed to
have a core which, because it is independent of any
reading whatsoever, can serve as a bench mark or
reference point in relation to which the distorting
or "shamble-making" potential of a reading can be
measured. 38
Put differently, the only way Dworkin can rule out certain
putative interpretations of a Christie novel as noninterpretations rather than as alternative (perhaps bad) interpretations is by postulating a "core" of the novel.

If the puta-

tive interpretation is consistent with the core, then, in
Dworkin's view, it counts as an interpretation; otherwise

36This is a reconstruction of the argument made by Stanley Fish in "working on the Chain Gang" and "Wrong Again".
37Dworkin, "Law as Interpretation", p. 184.
38Fish, "Wrong Again", p. 308.
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not.

But there is no such core, Fish argues, so Dworkin has

no basis on 'which to rule out any interpretation, even one
which makes the Christie novel a novel about "the meaning of
death".39
The natural response, which Dworkin fails to make, is
that there is, contrary to Fish, a core.

The core of any

literary work is its syntactic structure, or, to use a more
familiar term, the text.

The text of the Christie novel is

a set of symbols in a language.

Moreover, since these sym-

bols can be used to say certain things
statements), they have meaning.

(that is,

to make

This meaning is logically

distinct from the intentions or other mental
which the expressions were uttered.

~tates

with

Had Dworkin appealed to

this conception of expression meaning, he could easily have
avoided Fish's charge.

All he had to say is that the Chris-

tie novel is not about the meaning of death.

It cannot be

used to make statements about the meaning of death.

That

does not prevent it from one day having such a meaning, but
surely it does not presently mean that.
This move would not interfere with Dworkin's larger
project.

His objective, as indicated, is to cast interpreta-

tion as a creative yet constrained process.

The meaning of

the text is one possible constraint on interpretation.

It

is what the interpretation must "fit", to use Dworkin's term.

39Dworkin, "Law as Interpretation", p. 184.
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Since a given text can be used to make more than one statement or set of statements, there is room for creativity.
have argued that this requires a theory of value.

I

Dworkin

makes a similar proposal, but he does not embed his theory
of value in a larger theory of expression meaning.

As the

debate with Fish shows, however, embeddedness has an advantage.

It provides a core with which to rule out certain

putative interpretations.

7. Interpreting the Constitution.
The main defect of Dworkin's normative theory of constitutional interpretation, as I see it, is that he omits expression meaning from his list of interpretanda.

As we saw,

Dworkin conceives of the constitution broadly, so that it
includes not only the text but its history, prior judicial
interpretations, traditions of our political culture, and
principles of political morality.

Perhaps Dworkin means to

include expression meaning in the concept of a text, in which
case my criticism evaporates.

But if so, he fails to indi-

cate just what it is that constitutes a text's meaning.
concept of meaning is far from transparent.

The

In Chapters 5

and 6 of this essay, I tried to explicate the concept and
show how it can figure in a normative theory of constitutional interpretation.
Even if Dworkin were to include expression meaning as
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part of the Constitution, however, our theories would differ.
For in Dworkin's view, the interpretive task consists in
making sense of not just what the Constitution means, but of
its history, prior interpretations, and so on.
these considerations come later, if at all.

In my view,

Once the judge

has ascertained the meaning of the relevant constitutional
provision(s), he or she must invoke a theory of value to
select from wi thin the set of possible senses.

Dworkin would

permit the judge to invoke a theory of value straightway, as
part of the process of "fitting" the interpretation to the
data.

In short, my theory of value is embedded in a theory

of meaning, while Dworkin's is either independent of meaning
or on a logical par with meaning.

I have given reasons in
this essay for preferring the former to·the latter. 4o

40For an illuminating critique of Dworkin's new book,
see David Lyons, "Reconstructing Legal Theory", Philosophy
~ Public Affairs 16 (Fall 1987):379-93.
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CHAPTER NINE
CONCLUSION

As

an

enterprise,

constitutional

fraught with difficulty.

interpretation

is

The main objective of this essay

has been to come to grips, both theoretically and practically, with that difficulty.
to understand,
possible,

The theoretical objective has been

in as precise and illuminating a way as

what it is that one does when one engages in

constitutional interpretation, or interpretation of any sort;
for surely there are people, today, whose task it is to interpret the Constitution.
part of adjudication.

Interpretation is an important

The practical objective has been to

guide judges and other interpreters--to show them the possibilities, limitations, and difficulties of what they already
do, perhaps intuitively.
I suggested that there are three sources of difficulty.
First, the concept of interpretation is unclear.

I addressed

this subject in Chapter 3, where, among other things, I distinguished interpretation from invention and discovery, each
of which is significantly like and unlike interpretation.
Second, it might be thought, and has been argued, that legal
interpretation is a special kind of interpretation, such that
it raises special interpretive problems.

In Chapter 4 I

argued against this claim, stating and rejecting five alleged
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reasons for the specially problematic nature of legal interpretation.

Third, it might be argued that because of the

special nature of the Constitution, constitutional interpretation generates a peculiar set of problems.

I

argued

against this claim as well, also in Chapter 4.
It does not follow from any of these considerations, of
course, that (1) constitutional interpretation is easy or (2)
conceptual clarification alone will eliminate the controversy
that now exists among legal theorists.

What it shows is that

debate should go on at a particular level--either at the
conceptual level, where the issues are the nature of interpretation and the Constitution, or at the theoretical level,
where the issue is which values should be invoked to resolve
constitutional disputes.
developed in Chapter 2.

That is the point of the typology
It is clear, for example, that Meese

and Dworkin, whose views I discussed at length in Chapters
1 and 8, respectively, hold different theories of constitutional interpretation.

But just how do they differ?

How

should we characterize their disagreement?
Logically speaking, Meese and Dworkin could disagree
about any of the following:

(1) whether the Constitution is

the sole source of adjudicative norms; (2) whether, if the
Constitution is the sole source of adjudicative norms, the
norms derive from the literal meaning of the text; or (3)
whether, if the adjudicative norms do not derive from the
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literal meaning of the Constitution, the Constitution consists of a text only.

I argued that Meese and Dworkin answer

the first question "Yes" and the second question "No".
differ,

however,

They

in their answer to the third question.

Meese answers "Yes",

while Dworkin answers "No".

So the

typology shows precisely where these theorists agree and
disagree, and hence sharpens the debate.
In Chapters 5 and 6, respectively, I sketched a theory
of expression meaning and a normative theory of constitutional interpretation.

I argued, first, that the constitution

is best conceived as a set of directives, and that a directive expression can have meaning in the same way that an assertive expression can.

This meaning, as shown in Chapter

5, is a function of the statements that it can be used to
make, or, more precisely, the set of things that it can be
used to do.

Since a given expression can be used to say or

do more than one thing, the act of selecting a member from
that set is a creative act.
tion.

As such, it requires justifica-

But at the same time, the act is constrained, since

a given expression cannot be used to make just any statement
or do just any thing.
Thus, giving sense to an expression, or making sense of
an expression, is an interpretive act.

To the extent that

judges engage in this sort of activity when they resolve
constitutional disputes, as I argued they should, they are
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interpreting.

I went on to show that the mental states of

those who produced the Constitution can serve as constraints
on adjudication, but that they are best viewed as evidence
of the contemporary meaning of an expression.

In other

words, the judge may, but need not, consider the intentions
and other mental states of the framers.
My theory of interpretation has a number of salutory
implications, which must count in its favor.

For one thing,

it accounts for the undoubted fact of constitutional change.
Since the Constitution, as conceived herein, is a text, and
since texts can and do have meaning, and since meaning can
change, there is a sense in which the constitution itself can
change.

It follows that we can account for the fact of con-

stitutional change without appealing to altered values (either society's or the judge's), changes in the membership of
the Supreme Court, or changes in our understanding of what
the framers meant, believed, or desired.

This is a goodmak-

ing characteristic of the theory.
Second, my theory provides a new and interesting conception of stare decisis.

If, as argued .in Chapter 6, the prop-

er interpretive task is to ascertain contemporary meaning
and then select from within the set of possible uses of a
constitutional expression, it is logically and practically
possible for prior Supreme Court decisions to be erroneous.
There can be bad interpretations of the constitution.

To the
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extent that this is so, a judge should ignore or discount a
prior decision.

More specifically, a prior decision deserves

respect only if the interpretation on which it is based is
acceptable on its merits.
Third, my theory accommodates and makes sense of the
notion of constitutional fidelity, which many people, including Meese and Dworkin, believe to be important.

In my view,

the judge ought to be faithful to the contemporary meaning
of the expressions that the framers used.

Fidelity to either

(1) what the framers said or (2) what the framers meant to
say is misplaced.

In principle, of course, what was said and

what was meant can converge.

Moreover, it may be that the

meaning of the constitution has not changed during the past
two hundred years or so and that the framers spoke literally
when they uttered it.

Should this be the case, ascertaining

the linguistic intentions of the framers can serve as a convenient false target for the contemporary meaning of the
constitution.

But that is a happy accident, not, as theo-

rists such as Meese appear to belie.ve, an outcome of logical
analysis.
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