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ABSTRACT 

Libertarianism is the political theory that the 

legitimate role of the state is limited to the protection of 

negative rights to life, liberty and property. The most 

important of these rights is the rights to property; the 

libertarian argument for a minimal state requires the claim 

that individuals have ownership rights in external goods which 

as sufficiently extensive to preclude the possibility of 

enforceable moral demands over and above those duties entailed 

by libertarian negative rights. I argue that these ownership 

rights are not supported by libertarian principles against 

aggression, and hence the libertarian cannot explain why 

anyone should be thought to have ownership rights. Without 

these ownership rights a libertarian political thesis cannot 

be sustained. 

The most plausible motivation for libertarianism is the 

conception of a person that underlies libertarian objections 

to consequential ism. This is the conception of a person as 

having the capacity to choose her own ends, and to constrain 

her behaviour in accord with those ends. I identify this 

capacity with a capacity for autonomous choice. This 

conception of a person. gives prima facie support for a 

libertarian principle against aggression. 
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The main contenders for a principle against aggression 

are a right not to be harmed, a right to liberty, and a right 

of self-ownership, which entails in others a duty to refrain 

form coercive interference. I argue that none of these 

principles can support any SUbstantive conception of ownership 

rights. Hence libertarian attempts to link ownership rights 

with a principle against aggression fail. This is not 

surprising, since property rights themselves can be thought of 

as licensing aggression others. 

Although libertarian arguments for ownership fail, there 

is nonetheless and important connection between individual 

ownership rights and the conception of a person that I take to 

provide the most plausible support for libertarianism. An 

institution of private property is better able than 

alternative social arrangements to protect people's interest 

in choosing autonomously. However, the considerations that 

support private property also support restrictions on 

ownership, especially restrictions entailed by individual 

positive rights. Hence the concept of ownership that emerges 

is considerably weaker than the libertarian conception. 
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CHAPTER ONE 

LIBERTARIANISM AND PROPERTY RIGHTS 

Governments tax people's income and property. They use 

this money to build roads, schools and museums, to provide 

health care, pensions and welfare benefits, to fund police 

services and armed services, to enforce contracts and to 

provide courtrooms in which people can bring civil suits. 

Governments also stop people from taking drugs and from 

driving without a seat belt. They regulate alcohol and 

shopping, they enforce safety standards, and they prohibit 

discrimination. They regulate relations between employers and 

employees, and between landlords and tenants. Not all 

governments do all of those things, and some do more. Some of 

them create programs designed to redistribute income or to 

ameliorate regional disparities; some of them make themselves 

the employer of last resort; some of them are intent upon 

controlling almost every aspect of the lives of the citizenry. 

And, of course, many of them kill people. 

Much of what the government does we take for granted, and 

most people would agree that a lot of the things that the 

government does are good. Building roads, educating people, 

providing health care and making sure that people have enough 

to eat are good. Regulating safety standards, protecting 
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unions and regulating relations between employers and 

employees are also good insofar as they resul t in safer 

working conditions and protect employees from the arbitrary 

decisions of employers. Some people, though, think that even 

when the kinds of things that governments do produce good 

states of affairs, the government has no business doing them 

at all. When governments, provide services, they argue, they 

are providing those services with other people's money; they 

are providing things that are not theirs to provide. When 

governments impose regulations they are preventing people from 

doing what they are entitled to do. 

In general, most government activities coercively 

interfere with people's doing as they wish, and they interfere 

in ways that we typically think ordinary individuals are not 

entitled to interfere with others. This raises the question of 

whether governments, in coercively i~terfering with people, 

are doing something wrong. In the preface to Anarchy. State 

and utopia, Robert Nozick makes the following claim: 

Individuals have rights, and there are things that 
no person or group may do to them (without 
violating their rights). So strong and far reaching 
are theses rights, that they raise the question of 
what, if anything, the state and its officials may 
do. 1 

1 Robert Nozick, Anarchy. State and utopia (New York: 
Basic Books, 1974), pix. 
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The kinds of rights that Nozick thinks people have are 

negative rights to life, liberty and property, and he thinks 

that respect for these rights excludes the possibility of most 

forms of government interference. 

Nozick and those who hold similar beliefs are 

libertarians. Libertarianism is a political thesis about the 

proper role of the state. In general, libertarians hold that 

the only permissible state interference is the protection of 

people's lives, liberty and property. As a political thesis, 

libertarianism may be based either consequentialist 

considerations or on claims about what rights people have. My 

concern is with libertarianism as a thesis about rights; the 

claim that people have negative rights to life liberty and 

property which are logically prior to society, and which are 

sufficiently extensive to morally exclude the possibility of 

state interference over and above the protection of those 

rights. 

Of these rights, the most important is the right to 

property. Indeed, G.A. Cohen has argued that the right to 

liberty and the right to property collapse into each other-

that the liberty that libertarians are concerned to protect is 

the liberty of property owners to do as they want with their 
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property.2 Libertarians would find this extreme, of course, 

but they would not wish to deny that the claim that property 

rights are inviolable gives libertarian political theory much 

of its shape. 

Property rights give libertarian political theory its 

shape because much of the government interference that 

libertarians object to is interference with people's use and 

possession of goods. Income tax, property tax and sales tax, 

for example, from which the government draws most of its 

revenue, all interfere with people's possession of goods. As 

well, licensing laws, building safety laws, and many of the 

laws regulating the operations of the free market interfere 

with people's using their possessions as they wish. If one 

thinks, as libertarian rights theorist do, that individuals 

have rights to external goods, bounded only by others' rights 

to life liberty and property, then one will also think that 

most forms of government interference are morally 

impermissible. If, on the other hand, people do not have 

ownership rights in external goods, or ownership rights in 

external goods are limited by other moral considerations, then 

the claim that governments do something wrong when they tax 

and regulate people is considerably weakened. 

2 G.A. Cohen, " Robert Nozick and wilt Chamberlain: How 
Patterns Preserve Liberty", John Arthur and William Shaw eds., 
Justice and Economic Distribution (Englewood Cliffs NJ: 
Prentice Hall, second edition 1991) 
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My main aim is to undermine the claim that people have 

strong ownership rights in external goods that make morally 

impermissible most forms of government interference. The most 

plausible moral consideration underlying libertarianism is a 

presumption against coercive interference with others, based 

on claims about the moral importance of individuals. However, 

property rights themselves are coercive, if they are taken to 

be enforceable rights. This feature of property rights makes 

suspect any attempt to derive them from principles prohibiting 

aggression against others. Although I agree with the 

libertarian that there are good reasons to want private 

property rights, and that some of these reasons are reasons 

that relate to considerations about individual value, I argue 

that these good reasons do not follow from any kind of 

presumption against coercion, or right not to be aggressed 

against. The most plausible connection between individualistic 

concerns and private property is that individual ownership 

rights are instrumentally valuable for the protection of 

individual interests. However, the consequentialist 

considerations that support private property also make 

permissible interferences with property that undermine 

libertarian arguments against government interference over and 

above the protection of negative rights. 

Since I take the libertarian thesis of property rights to 

be central to libertarian political theory, before outlining 
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my arguments, I will first discuss some general features of 

property rights. 

Property is not stuff, and property rights are not a 

relation that holds between people and stuff. Claims about 

property rights are claims about the moral or legal relations 

in which people stand to one another with respect to external 

goods (or with respect to persons for those who think that 

people own themselves); property rights may be either legal or 

moral. 

The standard Hohfeldian classification of rights is into 

claim rights, liberties, powers and immunities: 

Claim rights give the rights-holder a claim against others; 
those against whom the right is held. Those against whom the 
right is held have a duty to act or to forbear from acting. 
Negative rights are correlated with duties of forbearance and 
positive rights with duties to act. Although claim rights are 
correlated with duties, duties need not be correlated with 
rights. 

Liberties are permissions. They are not correlated with 
duties, but with the absence of rights in others. Someone is 
at liberty to act (or forbear from acting) in some way as long 
as no one has a right that he not so act (or a right that he 
act). 

A power is the ability to alter one I s rights relations to 
others. It is correlated with a liability in those against 
whom the right is held. 

An immunity is protection from having rights relations 
altered. It is correlated with a lack of power in others. 3 

3 Wesley Hohfeld, Fundamental Legal conceptions (New 
Haven: Yale university Press, 1919). Cf. Lawrence Becker, 
Property Rights (Boston: Routledge & Kegan Paul, 1977), for a 
discussion of how a Hohfeldian classification needs to be 
supplemented. 
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A specific right may involve more than one of these types 

of right. A claim right may include liberties and immunities 

as a part. For example, a property right in some particular 

object, which is a claim-right that entails a duty in others 

to refrain from using the object without consent, might also 

include both the liberty to use it as one chooses, and an 

immunity from having one's rights in the thing altered, say by 

expropriation. 

Talk of a right to property obscures two different sorts 

of rights that one may have. One may have a property right in 

some particular thing, x, or one may have the right to acquire 

property rights. The right to acquire property is both (a) a 

liberty to acquire, and (b) a power to alter the rights 

relations of others with respect to what has been acquired. I 

understand a right to acquire property as a right to become an 

owner. To be an owner is to have property rights in some 

particular object. 

It is common to identify ownership with a bundle of 

rights; the standard set of rights is that set out by A.M 

Honore in his definition of ownership in a mature legal 

system. 4 For my purposes only a part of this bundle is 

relevant. I take ownership to include the right to use, where 

4 A.M. Honore, "Ownership", in A. Guest ed., Oxford 
Essays in Jurisprudence (Oxford; Clarendon Press, 1961), pp 
107-147. 
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that includes both the right to personal use and the right to 

benefits from forgoing that personal use; the right to exclude 

others from use; and the ri9'ht to alienate, including the 

right to transfer and the right to destroy. This is not a 

complete list, but it contains the basic elements of liberty, 

exclusion and transfer. These rights are all claim rights; 

they impose on others a duty to refrain from interfering, and 

they include liberties. One may have property rights that fall 

short of these. That is, property rights need not amount to 

ownership. However, I generally use the term property rights 

to refer to ownership rights. 

Property rights may be either public or private. Private 

property rights are rights in some thing held by an individual 

or a collection of individuals. Public property is property 

held by the state. Collective ownership is ownership rights 

held by groups. It is useful to distinguish between ownership 

rights which are collective by definition--they cannot be held 

by individuals--and individual rights which happen to be held 

by more than one individual. 

Property rights may be restricted or encumbered in 

various ways. For example, property rights could be encumbered 

by being subject to taxation, or be restricted by failing to 

provide a complete right to exclude others from the use of the 

thing. Such restrictions may be purely legal or may be 

restrictions arising from the moral demands of others. 
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It is characteristic of libertarianism to regard property 

rights as being unencumbered and restricted only by an 

injunction not to violate the rights of others. 5 But it must 

be recognised that the sorts of property rights people may 

have and in what sorts of thing, plus the ways in which 

property rights may be restricted or encumbered, will have an 

impact on social relations in general, including those that 

are usually thought of as non-property relations. It is for 

this reason that I take the libertarian thesis of ownership 

rights to be central to their political thesis. 

Some ways in which property relations affect social 

relations are straightforward. For example, the terms on which 

people relate to one another are partly determined by who owns 

the means of production, and what form of control these 

ownership rights confer. If some are owners and others are 

workers, then they stand in an employer/employee relation to 

one another. To say this seems already to suggest that they 

stand in a relation of more powerful to less powerful. But the 

extent to which this is true, if at all, depends on what are 

the respective rights of workers and owners. Some restrictions 

on ownership, such as restricting the right of employers to 

5 It is possible, however, for someone to be 
fundamentally a libertarian and yet allow that there are some 
positive rights that place restrictions on people's property 
rights. A right of others to make use of resources for 
sustenance when in real need would be such a restriction. 
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fire their employees, will make the owner relatively less 

powerful in relation to the employees. 

Property relations can also affect the shape of personal 

relations and the terms on which people can enter into these 

relations. For example, if women are forbidden to own 

property, then the marriage relation becomes in part an 

economic relation, rather than one that is explicable 

primarily in terms of affective ties. If property rights are 

unrestricted and unencumbered, and non-owners have thus no 

rights over other people's property, then non-economic choices 

(such as the choice to have children) can have costs that they 

would not have if people were entitled to make certain kinds 

of claims on what is owned by others. In general the economic 

costs of non-economic relations can affect who enters into 

them and on what terms. 

property arrangements can also affect what sorts of goods 

get produced, and in doing so they can affect what people hold 

to be valuable. It is now a commonplace that the market 

influences people's tastes as well as tastes influencing the 

market. In addition, property relations can affect the sorts 

of opportunities that are open to people. Accumulation of 

private property can make it more difficult for people to 

bring about communal arrangements, while private property has 

a tendency to expand opportunities at the individual level. 
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At the core of libertarian theory is the right to private 

property. The extreme version of this is the view that reduces 

all rights to property rights, so that political liberties 

become the right to do as one wants on or with one I sown 

property, and personal liberty becomes a property right in 

oneself. 6 This reduces all relations between people to 

relations of property; they become understood as voluntary 

relations between property owners. Even without the reduction 

of all rights to property rights, however, libertarian 

ownership rights are distinguished by their scope. 

The type and scope of property rights can have an impact 

on social relations in general because they determine the 

sorts of moral demands that can be made of people. If private 

property rights are inviolable, then they are prior to other 

moral demands that conflict with them. They restrict the 

possibility of other moral demands. It is characteristic of 

libertarians to treat ownership rights as limited only by 

other ownership rights, and by negative rights to life and 

liberty. Thus libertarian ownership rights are sufficiently 

broad as to exclude the possibility of any rights and duties 

over and above respect for libertarian negative rights. Since 

the scope of ownership rights will affect what moral relations 

between people are to be protected, the libertarian needs to 

6 Cf. Murray Rothbard, For A New Liberty (New 
York: Macmillan , 1973). 
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justify the claim that ownership rights take precedence over 

other plausible moral demands. He needs to offer a general 

account of morality which supports such rights. 

A second key feature of libertarian ownership rights is 

that they are natural rights; ownership rights are prior to 

social institutions, and constrain the form that those 

institutions can take, People become natural owners by 

engaging in appropriative acts, which create proprietary 

rights. Thus people are thought to have a moral power to alter 

unilaterally the moral relations of others. The libertarian, 

if he is to motivate his account of ownership rights, needs to 

show why people should be thought to have the relevant powers 

and to lack the relevant immunities. 

In the next chapter I look at the underlying motivations 

for libertarianism by looking at objections to 

consequential ism given by libertarians. The first is a 

variation of Bernard Williams' 'integrity' objection, which 

claims that consequential ism has an inadequate moral 

psychology because it cannot account for the relations holding 

between persons and their own projects and commitments from 

the persons' own perspective. I argue that this objection is 

not sufficient to motivate deontic constraints, because it can 

be adequately met by Scheffler's hybrid theory. I then look at 

two versions of the separateness of persons objection, which 

comes closer to motivating deontic constraints. These two 
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versions taken together suggest some plausible candidates for 

individualistic principles governing moral relations between 

individuals. The principles that I consider are variants of a 

Lockean proviso construed broadly as a prohibition on harming 

others, a general right to liberty, and a thesis of self 

ownership. 

In the following two chapters I argue that these 

principles do not provide sufficient grounding for private 

property rights. I contrast Locke's version of the proviso 

with those of Gauthier and Nozick. I argue that because Locke 

begins with a form of collective ownership he does not have 

the problem of showing how new moral relations can arise 

unilaterally. Nozick and Gauthier, on the other hand, begin 

with non-ownership of external resources. This starting point 

creates a problem for a proviso-based argument. If the harm 

principle is construed narrowly as just ruling out harming 

people by making them no longer at liberty to use what they 

previously could, then it does not explain why people have no 

immunity to having their moral relations altered through 

property acquisition. It can generate rights to use, but not 

rights of ownership. If it is construed more broadly as a 

prohibition on benefitting oneself through harming others, 

then it can explain why people lack immunity to having moral 

relations unilaterally altered, but it cannot be satisfied. 

The type of property rights that it can give rise to will be 
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less powerful than those that form part of the concept of 

ownership needed to argue for the libertarian state. 

I then consider the argument that property rights are a 

part of a right to liberty. I argue that although property 

rights provide a sphere of liberty to owners they also 

interfere with liberty. Considerations of liberty alone do not 

dictate which liberty is to be protected. This leaves open the 

possibility that the right to acquire property is part of the 

right to use one's body and one's mind as one pleases that is 

captured by the concept of self-ownership. This argument 

suffers from the same problem as the narrow construal of the 

proviso. Nothing about self-ownership explains why people have 

a power to alter moral relations and the corresponding lack of 

immunity. 

self-ownership and Lockean provisos simply do not have the 

right sort of relation to private property rights to be able 

to explain them. There is a connection between private 

property and negative liberty but in light of conflicting 

claims to liberty it cannot decide between property rights and 

no property rights. What is needed is an account of why the 

liberty embodied in property rights is ~o be protected. 

Recognition of the value of autonomy provides such an 

answer, but not one that will support strong, libertarian-type 

private property rights: this is the subject of my final 

chapter. If the autonomous agent is understood as one whose 
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life is in some sense within her own control, then there is a 

natural connection between autonomy and private property, 

because a system of private property can provide a context 

within which all can exercise their capacity for autonomous 

choice. However, there are various ways in which the value of 

autonomy relates to action. A libertarian will have to 

understand it as a requirement to treat people as autonomous 

beings. But this is too weak to gener~te ownership rights. If 

ownership rights are to be based on concern for individual 

autonomy, it must be because an institution of private 

property is better able to protect people's interest in acting 

autonomously, than feasible alternative social arrangements. 

I argue that one can support individual ownership rights by 

appeal to their efficacy in protecting individual interests in 

being autonomous. Hence the libertarian is correct to draw a 

connection between private property and individual value. 

However, the same concerns with autonomy that provide support 

for private property, also support a variety of positive 

rights which restrict the extent that people can do as they 

wish with what they possess. This in turn leaves open a much 

wider role for government interference than that envisaged by 

libertarians. 
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CHAPTER TWO 

THE REJECTION OF CONSEQUENTIALISM 

Much of the impetus for contemporary libertarianism comes 

from the rejection of consequentialism. 7 Consequential ism is 

the view that the moral rightness of an action is a function 

solely of its consequences;8 it is often taken to include the 

claims that only states of affairs have intrinsic value, that 

an action is right if and only if it maximizes intrinsic 

value, and that intrinsic value is agent-neutral. 3 Agent-

neutral value is impersonal value; the ranking of states of 

affairs on the basis of agent-neutral value is the same for 

7 See, for example, Eric Mack, "Moral Individualism: 
Agent Relativity and Deontic Restraints", Social Philosophy 
and Policy, 7, 3 (Autumn 1989); Robert Nozick, Anarchy. State 
and utopia (New York: Basic Books, 1974); and Loren Lomasky, 
Persons. Rights. and the Moral community (New York: Oxford 
University Press, 1987). 

8 Strictly speaking, this definition applies only to act
consequentialism. Other varieties of consequential ism evaluate 
actions on the basis of their conformi ty to some rule or 
practice, and evaluate the rules and practices in terms of 
their consequences. I will focus on act-consequentialism, 
since the objections that I discuss are directed primarily 
against act-consequential ism. 

3 Not all versions of consequential ism, however, are 
maximization theories. Some versions of consequential ism are 
distribution-sensitive, so that they evaluate not only the 
production of good consequences, but also how those 
consequences are distributed. 
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everyone. Agent-relative values, in contrast, are values for 

some people, but need not be values for others. The claim that 

a state of affairs has agent-relative value involves an 

essential reference to the agent for whom it is a value. 

Reasons for action are also agent-relative or agent

neutral. An agent-neutral reason is a reason that holds for 

everyone. Agent-neutral value is thought to provide agent

neutral reasons for acting. Thus if some state of affairs S 

has agent-neutral value, then for everyone there is a reason 

to bring about S, other things being equal. Agent-relative 

reasons are reasons for some people, but need not be reasons 

for others. For example, we might think that for each person 

there is an agent-relative reason for her to promote her own 

well-being. One view of rights is that they provide agent

relative reasons for constraining one's behaviour with respect 

to the rights-holder. Each has a reason to respect the rights 

of others, but no reason to bring it about that rights in 

general are respected. The claim that there is a reason for 

some person A to bring about some state of affairs S does not 

imply that A is motivated to bring about S. The value for A of 

A's own well-being may provide a reason for A to quit smoking, 

yet she may fail to affirm the value for herself of her own 

well-being, and so may have no motivation to quit. 

The rejection of consequential ism has two main strands. 

One strand claims that consequentialist theories cannot 
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account in the right way for the value that people place on 

their own personal projects and commitments, and that in being 

unable to account for this consequential ism is unable to 

account for a fundamental aspect of persons. consequentialist 

theories, it is argued, require an agent to take an impersonal 

point of view towards her own projects and commitments, and 

there is a tension between this impersonal point of view and 

the personal point of view within which projects and 

commitments arise. This is Bernard Williams' \ integrity' 

objection, and I will use his label for it. The second main 

strand claims that consequential ism ignores the separateness 

of persons. People are distinct individuals with distinct 

interests, and consequential ism, because it aggregates good 

consequences across people, ignores these distinctions. 

Although this has become a popular objection against 

consequentialism, it is unclear precisely what the objection 

is supposed to amount to. It is actually a collection of 

objections. Two variants of it provide interesting objections 

to consequentialism--the obj ection that consequential ism fails 

to treat people as separate entities because information about 

individuals is lost in the process of aggregation, and the 

objection that balancing benefits and losses across people 

treats people as objects. 

Even if consequential ism is false, it does not follow 

that morality has a constraint structure composed of rights, 
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much less the exclusively negative rights structure advocated 

by libertarians. One alternative to consequential ism which 

does not include constraints (either constraints correlated 

with rights or otherwise) is Samuel Scheffler's hybrid theory 

according to which people are permitted to bring about the 

impersonally best outcome, but are not always required to do 

so. Thus, for Scheffler, the moral rightness of an action does 

not depend solely on its tendency to bring about valuable 

consequences. 4 

There are also alternatives to consequential ism which do 

include rights, but which do not make morality solely a matter 

of negative rights. John Rawls' theory of justice, for 

example, includes a principle of distribution which does more 

than merely protect negative rights. 5 There are alternatives 

to consequential ism, then, which do not include rights, or 

which do not include only negative rights. In contrast, 

libertarians such as Robert Nozick think that morality has the 

form of side-constraints on behaviour, and that the scope of 

these constraints leaves little if any room for other 

(enforceable) moral rules. If the rejection of 

consequential ism is to motivate a libertarian account of 

4 Samuel Scheffler, The Rejection of Conseguentialism 
(Oxford: Clarendon Press, 1982). 

5 John Rawls, A Theory of Justice (Cambridge: Harvard 
University Press, 1971). 
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rights, then it needs to be shown that the problems wi th 

consequential ism can only be met by a system of side

constraints. 

My main aim in this chapter is to examine these 

objections to consequential ism and the conception of a person 

that underlies them. I take this conception of a person to be 

the most plausible motivation for libertarian rights. I first 

look at the integrity objection and argue that concerns about 

people's relations to their projects and commitments does not 

require that morality include rights, although these concerns 

do provide some reason to reject act-consequentialism. Here I 

follow Scheffler's argument that a hybrid theory such as the 

one he argues for is sufficient to accommodate these concerns. 

I then turn to the separateness of persons obj ection. Two 

versions of this objection each provide a reason for rejecting 

some versions of consequentialism. The objection that 

consequentialist theories eliminate information about 

individuals in the process of evaluation gives us reason to 

rej ect all versions of consequential ism that do not take 

individual lives as the basic moral unit, at least if we take 

seriously certain views about what individuates people. The 

objection that consequentialism treats people as objects 

provides us with reason to reject both act-consequential ism 

and Scheffler's hybrid theory. It is not clear, however, that 

these objections motivate a libertarian account of rights. 
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The Integrity Objection 

The claim that consequential ism ignores the relation 

between people and their projects and plans is Bernard 

Williams' integrity objection to utilitarianism. A similar 

objection has been given by Loren Lomasky in order to motivate 

his moderate libertarian account of rights. 6 

Lomasky characterizes the view he rejects as the view 

that "there is some general standard of moral value in terms 

of which actions are to be tested, and that one action is to 

be preferred to an alternative if it produces more of what 

that standard of value endorses".7 The standard of value is 

an agent-neutral one; it provides an impersonal standard for 

ranking ends or states of affairs independently of a 

particular agent's relations to those ends. Thus an agent, in 

ranking ends or states of affairs, is required to do so 

without reference to the relation in which he stands to those 

ends. That they are his ends carries no weight in such a 

ranking. In addition, such an impersonal ranking is the only 

morally-relevant ranking. Although Lomasky's,main focus is 

the rejection of consequential ism, he takes the above to cover 

6 Bernard Williams, "A Critique of Utilitarianism", in 
J.J.C. Smart and Bernard Williams, utilitarianism: For and 
Against (Cambridge: Cambridge University Press, 1973); 
Lomasky, Persons. Rights. and the Moral Community. 

7 Lomasky, Persons. Rights and the Moral community, p 19. 
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any view according to which there is some impersonal standard 

that determines the moral rightness of an action. Thus, for 

example, he regards an injunction to obey the categorical 

imperative as the imposition of an impersonal standard which 

gives no moral weight to the agent· s relation to her own 

ends. 8 

Lomasky and Williams object to consequentialist theories 

on the grounds that the consequentialist demand that agents 

maximize impersonal good ignores the normative role that 

projects and commitments play in a person's life. Hence 

consequentialist theories do not provide a normatively 

adequate account of an agent's relation to her own plans and 

projects. Projects are long-term plans or commitments that 

give shape to an agent's life; they persist throughout 

relatively long periods of an agent's life, and ·provide 

structure and coherence to that life. In being commitments 

with which the agent identifies, they account at least in part 

for the self-ascriptive identity of the person, in the sense 

that the agent views her life within the context of such 

projects. These projects are valued by the agent and give 

value to the actions and plans that are a means to or are 

consti tuti ve of the proj ects. They provide a personal standard 

of value that gives the agent reason to promote these projects 

8 Ibid., P 19. 
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as ends. 9 These reasons are agent-relative. Such projects and 

commitments need not, however, be self-regarding. They are 

personal in the sense that they both arise from agent-relative 

value and are productive of agent-relative value, but they may 

include commitments to such things as family, ideals or moral 

principles. 

Consequential ism always leaves open the possibility of 

conflict between what an agent is morally required to do and 

what his projects and commitments direct him to do, unless 

those proj ects are already consequential ist proj ects. 

Consequentialist theories can require that an agent sacrifice 

her deepest projects and commitments--things that from her 

perspective give her life meaning. Any system of moral rules, 

of course, can require that an agent forgo something of value 
• 

to her because its pursuit conflicts with moral demands. 

However, consequentialist theories have the feature that any 

commi tment other than a consequential ist commi tment is in 

principle dispensable. A consequentialist agent who takes the 

moral point of view is required to regard her own projects as 

"one satisfaction among others, and a dispensable one. ,,10 

According to Lomasky, consequentialist theories require an 

9 Ibid., pp 24-34 and 56-60. See also Williams, "A 
critique of utilitarianism", pp 110-114. 

10 Williams, "A critique of Utilitarianism", p 116. 
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agent to be tentative towards her own projects rather than 

committed to them." As he sees it, the attitude that 

consequential ism requires an agent to take is thus at odds 

with the role that projects and commitments have from the 

agent's own point of view. 

Should a consequentialist be swayed by this objection? If 

claims about integrity amount to no more than the claim that 

the relation between a person and her proj ects has moral 

weight, then the consequentialist may say that she is 

perfectly willing to accept that people's projects are morally 

relevant, or that the projects produce value, but insist that 

whatever weight they have, it must be impersonal weight to be 

morally relevant. Impartiality is a constitutive feature of 

morality, she might argue, and impartiality requires that 

outcomes be evaluated from an impersonal point of view. 

A consequentialist may further argue that whether or not 

a consequentialist theory can assign moral weight to a 

person's relation to her proj ects depends on the relation 

between people's projects and impersonal value. First, a 

consequentialist theory need not assign value to states of 

affairs which are abstracted from the role that those states 

of affairs play in individual lives. A utilitarian theory that 

assigns intrinsic value to a sufficiently rich notion of 

11 Lomasky, Persons. Rights and the Moral community, p 29. 
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happiness will assign moral weight to the relation between a 

person and her projects. Second, a utilitarian need not be 

committed to the claim that utility is pursued directly. As 

Jon Elster has argued, happiness is a state that is 

essentially a by-product; it is the result of pursuing other 

ends. 12 Thus a utilitarian might argue that we could not be 

directed to maximize happiness at all unless we were all 

engaged in other pursuits which do not have happiness as their 

end--happiness is a by-product of people's pursuit of personal 

proj ects to which they are deeply commi tted. 13 The 

utilitarian is not prohibited by the structure of her theory 

from assigning value, either instrumental or intrinsic, to a 

person's relation to her own projects and commitments. So, the 

consequentialist might argue, although some versions of 

consequential ism may require a person to be free of personal 

commitments, not all versions will require this. At best, the 

integrity objection is an objection against some versions of 

consequentialism, rather than a general objection to the 

maximizing structure of consequential ism. 

12 Jon Elster, Sour Grapes: Studies in the Subversion of 
Rationality (Cambridge: Cambridge University Press, 1983), Ch. 
II. 

13 Williams, "A critique of Utilitarianism", p 110, and 
Lomasky, Persons. Rights. and the Moral Community, p 30, both 
discuss this consequentialist response. 
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objection. The point of the objection is 
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integrity 

not that 

consequentialism can assign no moral weight to people's 

projects and commitments, but that under consequential ism an 

agent's own projects and commitments can enter into her moral 

calculations only as a bit of contingent data. Because 

consequential ism requires an agent to be impartial about all 

her projects, it does not offer an integrated view of moral 

and personal demands. It is a characteristic of people that 

they have personal projects and commitments that provide them 

wi th agent-relative reasons for acting. Al though the extent to 

which people act on the basis of projects and commitments as 

opposed to mere short-term preferences will no doubt vary 

among people, at any rate presumably all people have the 

capacity to so act, and it is characteristic of people to do 

so. As a consequentialist, an agent will have two views of her 

own projects and commitments--the moral point of view and her 

personal point of view. There will be a tension between the 

two points of view because consequential ism cannot recognize 

the special nature of commitment. Having a commitment is 

incompatible with also viewing that commitment as having 

merely contingent value from a moral point of view. 

The tension arises for consequential ism in a way that it 

does not for non-consequentialist theories because of two 

features of consequentialism--contingency and lack of moral 
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space. Because an agent is directed to do whichever of the 

available al ternati ve actions will maximize good consequences, 

consequential ism allows no moral space in which she can pursue 

her own projects without regard to the impersonal point of 

view. In addition, unless her projects are themselves 

consequentialist, whether they maximize impersonal value is 

dependent on the contingent relation that holds between her 

projects and circumstances and the projects and circumstances 

of others. As a result of these features, a consequentialist 

agent must at any point regard her non-consequentialist 

projects from a detached perspective which is inconsistent 

with the personal perspective within which the projects 

arise. 14 

Even if the integrity objection is accepted, however, it 

can be acco:nuriodated wi thout appeal to rights. Hence the 

rejection of consequential ism that it grounds does not provide 

an argument for rights. Scheffler's hybrid theory, for 

example, accommodates concerns about a person's relation to 

her own projects and commitments. Scheffler distinguishes 

between two types of agent-centred principles--agent-centred 

restrictions and agent-centred prerogatives. Agent-centred 

restrictions deny that there is an agent-neutral ranking of 

outcomes such that it is always permissible to bring about the 

14 Cf. Scheffler, The Rejection of Consequentialism, p 9. 
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best state of affairs according to such a ranking. Agent

centred prerogatives permit one to fail to bring about the 

best agent-neutral outcomes. 15 Rights typically encompass 

both agent-centred restrictions and agent-centred 

prerogatives; the rights of others restrict one from bringing 

about the best impersonal state of affairs where doing so will 

violate rights, and rights that include liberties permit 

right-holders to fail to bring about the impersonally best 

state of affairs even where it could be brought about without 

violating the rights of others. 

Not all rights will include both agent-centred 

prerogatives and agent-centred restrictions. Mere liberties, 

which are often called rights and which are just the absence 

of duties, do not include agent-centred restrictions. Claim

rights restrict others, but need not include agent-centred 

prerogatives. The right not to be killed, for example, or 

positive rights such as the right to an education need not 

include agent-centred prerogatives. If these rights can be 

waived then the agent has the prerogative of choosing to waive 

or to exercise the right; but other rights which cannot be 

waived, such as the legal right to vote in Australia (which 

includes a duty to vote), do not include prerogatives at all. 

Many rights, however, including most of the traditional list 

15 Ibid., pp 3-5. 
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of negative rights, include both restrictions and 

prerogatives. A right of ownership in some particular thing, 

for example, includes both the liberty to use that thing as 

one chooses (within the limits set by the rights of others), 

and a claim against others that they not interfere with such 

use, which imposes a correlative duty on those others to 

refrat~ from interfering. 

Scheffler's hybrid theory includes agent-centred 

prerogatives but not agent-centred restrictions. The hybrid 

theory allows agents to give disproportionate weight to their 

own projects and commitments. An agent is permitted to fail to 

bring about the best agent-neutral outcome so long as the 

degree of sacrifice to the agent in giving up her projects and 

commitments is greater than the degree to which the outcome 

thereby produced is inferior to the impersonally best outcome 

that she could have brought about instead. Because Scheffler's 

theory does not include agent-centred restrictions, agents are 

always permitted to bring about the best impersonal outcome. 

Scheffler rightly argues that agent-centred prerogatives 

are sufficient to accommodate the concerns raised by the 

integrity objection. The objection was that impersonalist 

theories ignore the role that projects and commitments play in 

an agent's life from her own point of view. What agent-centred 

prerogatives do is allow the agent-relative weight of a 

person's projects to have moral weight for her. Although the 
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hybrid theory does require agents to evaluate their projects 

according to an impersonal standard, the impersonal standard 

alone does not determine the moral weight that the projects 

have. The agent-relative weight that an agent assigns to her 

own projects and commitments also plays a role. The weightier 

one's personal reasons, the greater the permissible deviation 

from the best impersonal outcome. Unless one thinks that a 

moral theory should never require an agent to sacrifice her 

deepest projects, weight sensitivity is a reasonable way of 

allowing personal proj ects and commi tments to have moral 

weight. 

Agent-centred restrictions are not needed to accommodate 

concerns raised by the integrity objection because they and 

agent-centred prerogatives play different roles in a moral 

system. A prerogative is simply a permission, and Scheffler's 

agent-centred prerogatives give agents permission to pursue 

the ends to which they are deeply committed even when doing so 

fails to bring about the best consequentialist outcome. Agent

centred restrictions, on the other hand, do not protect an 

agent from being morally required to sacrifice her personal 

projects to impersonal demands. In fact, if rights are 

themselves based on the impersonal value of people acting 

towards others in certain ways, then they can themsel ves 

require that agents sacrifice personal projects to impersonal 

demands. Instead, agent-centred restrictions serve to isolate 
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agents from the demands of other agents, whether these be 

personally or impersonally generated demands. 

While it is true that wi th only agent-centred 

prerogatives people are permitted to do what will bring about 

the best impersonal outcome, and that this may involve harming 

others, or generally riding roughshod over their projects, it 

does not thereby follow that those who are harmed are required 

to sacrifice their personal projects to some impersonal 

demand. If the degree of sacrifice involved is sufficiently 

great, then the agent is not required to make the sacrifice. 

Morality might allow that someone be forced to give up her 

projects, but this is very different from her being morally 

required to give up her projects. 16 If A's interests in her 

projects are damaged because B chooses to bring about the best 

impersonal outcome, then from A's point of view this is no 

different than if her interests are damaged because B chooses 

to exercise his prerogative to give greater weight to his own 

projects. In neither case is A morally required to give up her 

projects; from her perspective they have moral weight, which 

is derived from her relation to them. 

Agent-centred prerogatives protect exactly what Scheffler 

says they do; they provide a place for the relation that 

exists from a person's own perspective between herself and her 

16 Ibid., pp 37-39. 
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projects and commitments. The integrity objection is concerned 

with what an agent is morally required to do, and so the 

features of consequential ism against which the objection is 

directed can be eliminated by the introduction of permissions 

which provide the agent wi th a sphere wi thin which she is 

morally free to pursue her own projects and commitments. 

Agent-centred restrictions, on the other hand, are what Nozick 

calls side-constraints; they constrain what an agent is 

permitted to do, including, typically, what an agent is 

permitted to do to others. Restrictions introduce 

requirements, prerogatives relax requirements--and only the 

latter is needed to accommodate the concerns raised by the 

integrity objection. 

The Separateness of Persons Objection 

Many rights, including libertarian negative rights, 

involve both prerogatives and restrictions; they restrict what 

demands one agent can impose on another, and they give the 

rights-holder the prerogative to do as she chooses within the 

sphere of her rights. But what motivates such restrictions? 

The answer that Nozick gives is the separateness of persons: 

The moral side-constraints on what we may do, I 
claim, reflect the fact of our separate existences. 
They reflect the fact that no moral balancing act 
can take place among us; there is no moral 
outweighing of one of our lives by others, so as to 
lead to a greater overall social good. There is no 
justified sacrifice of some of us for others. This 



root idea, namely, that there are different 
individuals with different lives and so no one may 
be sacrificed for others, underlies the existence 
of moral side constraints •••• 17 
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It is not entirely clear what the separateness of persons 

claim amounts to, although it is popular as an objection to 

utilitarianism. Nozick seems to claim that because there are 

separate individuals with separate lives there is no moral 

outweighing of one life by another. But there is, on the face 

of it, a lack of connection between the two claims. 18 After 

all, morality can be understood as a principle for resolving 

interpersonal conflict, and that seems to require balancing 

conflicting interests against one another. The interests to be 

balanced are the interests of distinct individuals with 

distinct lives, but it is compatible with this that some 

individuals will sometimes have interests that morally 

outweigh the interests of others. 

Eric Mack takes Nozick to be rejecting the existence of 

agent-neutral value. 19 Mack links the separateness of 

persons to the existence of agent-relative value; what makes 

people individuals is their having ends and aims which have 

17 Nozick, Anarchy, state and utopia, p 33. 

18 Cf. Dennis McKerlie, "Egalitarianism and the 
Separateness of Persons", Canadian Journal of Philosophy, 18, 
2 (June 1988) pp 205-206. 

19 Mack, "Moral Individualism", p 106. 
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value for them and which are not shared by others. 20 So, for 

Mack, if there are only separate individuals with separate 

lives, there is no agent-neutral value. 

It might be thought that in rejecting agent-neutral value 

one is throwing the baby out with the bath water. Even if one 

accepts Mack's contention that appeal to agent-neutral value 

is an unsatisfactory answer to the question "What justifies a 

moral sacrifice of some for others?", it might be argued that 

the appeal to agent-relative value is unable to answer the 

question "What justifies restricting what agents are permitted 

to do?" As Mack points out, ruling out impersonal value 

protects people from being sacrificed on impersonal grounds, 

but it does not protect them from being sacrificed on agent

relative grounds. 21; If all value is agent-relative why think 

that there are any moral principles at all, unless we can show 

that each person has reason, grounded in her agent-relative 

values, to act in conformity with some moral principle? 

Despite David Gauthier's attempt to do just that, the 

prospects for success seem dim. 22 

20 Ibid., P 87. 

21 Ibid., P 87. 

22 David Gauthier, Morals by Agreement (New York: Oxford 
University Press, 1986). 



42 

Mack's own answer is that value, although agent-relative, 

is objective. 23 By the claim that value is objective Mack 

seems to intend a denial of the Humean claim that value is a 

product of the affective states of the agent. The objective 

value of an activity or outcome provides reason for pursuing 

that activity or outcome; desire or other affections that may 

motivate the pursuit do not create the value. Mack is right 

that such value need not be agent-neutral. For example, one 

could argue that each person's own health has objective value 

for her, although not necessarily for others. 24 Mack argues 

that deontic constraints are the rational response to the 

recognition of such objective value, and he identifies these 

deontic constraints with "the familiar basic negative rights 

of political individualism". 25 

Appeal to objective agent-relative value, however, does 

not do the job that Mack wants it to do. Two obj ections can be 

raised to Mack's arguments. First, even if recognition of 

objective agent-relative value did require deontic 

constraints, these need not be identical to libertarian 

negative rights; and second, recognition of objective agent-

23 Mack, "Moral Individualism" p 107. 

24 See Gauthier, Morals By Agreement, pp 47-59, for a 
general discussion of objective versus subjective value, and 
agent-neutral versus agent-relative value. 

25 Mack, "Moral Individualism", p 82. 
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relative value and the separateness of persons seems only to 

provide reason to reject ~ versions of consequential ism. 

Even if we accept the denial of agent-neutral value, the 

recognition of objective agent-relative value does not result 

exclusively in the familiar list of negative rights that 

libertarians, Mack included, want. What Mack seems to have in 

mind is that recognition of objective agent-relative value 

calls for non-interference with people's pursuit of value, and 

that this in turn calls for negative rights. But at best such 

recognition will call only for constraints on interfering with 

others' pursuit of objective value, not for constraints in 

general. It will permit interfering with others as long as in 

doing so we do not thereby interfere with their pursuit of 

objective value. What sort of interference is permitted will 

depend on what these objective agent-relative values consist 

in. If what counts as the relevant value is construed 

sufficiently broadly so that project pursuit in itself has 

objective agent-relative value, then most non-paternalistic 

interference will count as interference with an agent's 

pursuit of her own good. On the other hand if one's own good 

consists in, say, some form of physical and psychological 

well-being, then interference need not interfere with people's 

pursuit of objective value. Even if Mack could successfully 

argue that recognition of objective agent-relative value calls 

for constraints on one's behaviour towards others, the content 
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and scope of these constraints would depend on a specification 

of what has objective value. 

In addition, if value is independent of an agent's 

affective states, including her preferences, then recognition 

of objective value will permit forcing agents to do what is 

objectively valuable for them. Thus, for example, if objective 

value is identified with acting autonomously, it permits us to 

force people to be autonomous. Al though this posi tion is 

unacceptable to those who, like the libertarian, want a set of 

rights strong enough to prohibit paternalistic interference, 

it does not ignore the separateness of persons in Mack's 

sense. 

The second objection to Mack is that recognition of 

objective agent-relative value and the separateness of 

persons need not rule out consequential ism. Mack links the 

separateness of persons objection to the existence of agent

relative value because he thinks that the latter constitutes 

our separateness. But there is a gap between affirming the 

existence of agent-relative value and rejecting agent-neutral 

value. Mack finds the possibility of agent-neutral value to be 

puzzling and mysterious because he thinks that the 

consequentialist is committed to a view of value that is 

detached from value for individuals; he thinks something can 

only have agent-neutral value if it would have value 

independently of its having value for any particular 
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individual. But why cannot someone argue that the moral 

response to the recognition of objective agent-relative value 

is to aggregate that individual value? The following is a 

possible position in moral space: 

There are distinct individuals, each with his or 
her own good. From the moral point of view, each 
person's good has impersonal value, which gives us 
a moral reason to promote that good. Since 
individual goods will sometimes conflict, it will 
not always be possible for everyone's good to be 
completely realized. If we are impartial between 
the competing goods of different individuals, then 
what we have moral reason to do is to bring about 
as much good as we can regardless of whose good it 
is. 

This argument does involve an appeal to agent-neutrality, but 

it involves no appeal to a social entity with its own good; no 

appeal to some overall social good which is not reducible to 

good for individuals; no appeal to a good that is somehow 

detached from, or prior to, the good of individuals. 26 The 

argument involves an appeal to agent-neutral value only in the 

sense that the consequentialist holds that the moral point of 

view is an agent-neutral point of view. Nothing about the 

affirmation of agent-relative value or about claims concerning 

26 Cf. will Kymlicka, "Rawls on Teleology and Deontology", 
Philosophy and Public Affairs, 17, 3 (1988), pp 173-190, and 
Gauthier, Morals By Agreement, p 52. Kymlicka argues that 
proponents of the separateness of persons objection to 
utilitarianism, and Rawls in particular, conflate two distinct 
versions of utilitarianism--a teleological version and a 
deontological version. Teleological versions of utilitarianism 
have as their goal the maximization of happiness, but 
deontological versions are based on a claim about what is 
required to treat all people with equal concern and respect. 
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the separateness of persons seems on the face of it to 

provide a reason for rejecting a consequentialist version of 

impartiality. 

There is a version of the separateness of persons 

objection which applies to some types of consequentialism. In 

many utilitarian theories people as separate individuals do 

drop out of the picture. This is because utilitarian theories 

typically do not treat people impartially. Instead they treat 

people I s utility or preference satisfaction impartially. 27 

The result is that even those theories that begin with agent

relative value, if they identify that value with preference 

satisfaction, eliminate information about individuals in the 

process of aggregation. The relevant aggregate information 

consists in information about total amount of preference 

satisfaction, with no information about how these preferences 

are related to each other, or about how people are related to 

these preferences. This aspect of utilitarianism does leave it 

open to the charge of ignoring the separateness of persons. 

utilitarianism treats people as sources of preferences rather 

than as people; it ignores the relation in which people stand 

to their own projects and commitments, except insofar as these 

relations are instrumentally relevant to the production of 

utility. 

27 Allen Buchanan pointed this out to me, in comments on 
an earlier draft. 
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The conception of a person which underlies this version 

of the separateness of persons objection is the same as that 

underlying the integrity objection. Under this view, people 

are more than mere bundles of preferences to be satisfied; 

they are not merely passive holders of desires. People have 

the capacity to choose their own ends, to revise those ends in 

accordance with their considered judgements, and to constrain 

their behaviour in accordance with these self-chosen ends. 

These capacities relate to claims about the separateness of 

persons because it is this conception of a person as an agent 

with the capacity to shape its own life that gives moral bIte 

to the claim that people are separate individuals. Individuals 

do not merely have different interests and preferences, but 

can stand in a critical relation to those interests and 

preferences. It is the critical relation which holds between 

an agent and her preferences and interests which makes them 

distinctively hers. 28 

utilitarian theories that treat mere preference 

satisfaction or utility as having ultimate value abstract the 

content of those ends from the relation in which the agent 

whose ends they are stands to those ends. In doing so such 

theories ignore what distinguishes human beings from mere 

28 Allen Buchanan pointed out to me the relation between 
the separateness of persons and the capacity of a person to 
stand in a critical relation to her ends. 
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holders of preferences or desires. The distinction ignored is 

a fundamental one because the concept of a being capable of 

choosing her own ends and of revising her behaviour in accord 

wi th those ends is closely related to the conception of a 

being with a capacity for moral behaviour. 

If it were a necessary feature of consequential ism that 

information about people be lost in the process of 

aggregation, then consequential ism would be committed to a 

view of agent-neutral value that is detached from people's 

relation to that value. But the loss of information about 

individuals comes about in utilitarianism not only because of 

its consequentialist structure, but also because of its focus 

on preference satisfaction or utility. utilitarianism 

typically attaches value to states of an individual which can 

be considered in abstraction from the overall role that they 

play in the life of an agent. A consequentialist theory that 

attaches value to aspects of an individual life considered as 

a whole would not be vulnerable to this charge that it ignores 

the separateness of persons. 29 

The separateness of persons obj ection as I have construed 

it gives us reason to reject some versions of 

29 Cf. Thomas Hurka, "The Well-Rounded Life", The Journal 
of Philosophy, 84, 2 (December, 1987). Hurka advocates a 
perfectionist theory in which what has value is balance in an 
individual life. Hence the value of states of affairs cannot 
be assessed independently of how they affect individual lives 
considered as a whole. 
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consequentialism--those whose theory of value abstracts an 

agent's ends from the role that those ends play within her 

life. The objection does not show, however, that morality must 

be composed of negative rights; it does not rule out all 

versions of consequential ism , nor does it rule out positive 

rights. It is also worth noting that the way in which these 

utilitarian theories blur the distinctions between people does 

not depend on the absence of rights. A version of rule 

utilitarianism, for example, which has only rules protecting 

negative rights would still be open to the charge that it 

conflates the distinction between individuals, if the 

conception of value on which the rules are based is a 

welfarist conception that takes no account of the distinctions 

between persons. 

Treating People as Ends in Themselves 

So far I have argued that neither the integrity objection 

nor the separateness of persons objection is sufficient to 

motivate libertarian negative rights. The concerns raised by 

the integri ty obj ection can be accommodated by the 

introduction of agent-centred prerogatives, and the 

separateness of persons objection is not applicable to 

consequentialist theories that take individual lives rather 

than aspects of those lives as the basic moral unit. Neither 

of these objections motivate libertarian negative rights 
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because neither objection is directly concerned with how one 

person is to be treated by another. 

Nozick relates the separateness of persons to the Kantian 

injunction to treat people as ends and not merely as means. 

The conception of a person that Nozick takes to underlie 

this injunction is similar to the one underlying the integrity 

obj ection and the separateness of persons obj ection; according 

to Nozick, what is distinctive about human beings, and what 

accounts for the inj unction to refrain from treating them 

merely as means is the capacity lito act in terms of some 

overall conception of the life one wishes to lead."30 This 

conception shares with the earlier ones the thought that 

people are not merely bundles of preferences, but have the 

capacity to choose their own lives. It is this capacity to 

shape their own lives which distinguishes them from mere 

objects. 

Nozick's objection to consequential ism seems to be the 

following. Balancing benefits and losses, as consequential ism 

does, is justified only if the benefits and losses belong to 

the same entity. If the benefits and losses belong to 

different people, then some people are being sacrificed for 

the sake of others--they are being used as instruments for the 

30 Nozick, Anarchy. state and utopia, p 50. 
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achieving of ends which are not their own. 31 Since 

consequential ism balances benefits and losses across different 

people, it treats people merely as means. In addition, Nozick 

thinks that refraining from treating people merely as a means 

requires libertarian negative rights--rights to life and 

liberty, as well as full-blown ownership rights. Anything else 

constitutes an interference in people's lives, which is 

incompatible with treating them as ends in themselves. 

Act-consequentialist theories clearly do permit people to 

be treated as objects in an objectionable way; they permit 

people to be used as material means for the production of 

morally good states of affairs. A standard objection to act

utilitarianism is that it can permit one person to be carved 

up to save the lives of five others. Suppose that there are 

several healthy people, each of whom would equally serve to 

save the lives of the five others; act-utilitarianism requires 

that one of those healthy people be killed, but it does not 

require that it be any particular one of them. For no one of 

them is it true that he is morally required to sacrifice 

himself. If one of them is killed, he is literally used as a 

tool for the bringing about of a morally good state of 

affairs, in the same way that the knife used to carve him up 

is being used as a tool for bringing about a morally good 

31 Ibid., pp 31-33. 
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state of affairs. Both the knife and the person just happen to 

be causally efficacious and available instruments •. 

The above example is one in which the person sacrificed 

was only one of several equally good candidates. But the force 

of the obj action does not depend on that being the case, 

al though it helps to make clear that the agent's role as 

sacrificial victim is no different from the role of an 

inanimate object. 32 Even were the person who is killed the 

only available 'donor', and so morally required to sacrifice 

himself, in doing so he treats himself as an object. As a 

moral agent he is required to produce the best possible state 

of affairs, and, because his is the only available body, in 

order to do so he must treat himself as a means. In act-

consequentialist theories people playa dual role; on the one 

hand, they are moral agents who have a duty to bring about the 

best state of affairs, and on the other hand they, like 

anything else, can be used merely as the material means for 

bringing about morally good states of affairs. It is the 

latter feature of consequential ism which leaves it open to the 

charge of treating people merely as means. 

This objection to consequential ism cannot be accommodated 

merely by the introduction of agent-centred prerogatives; 

32 Holly Smith, in comments on an earlier draft, pointed 
out to me that the objectionableness of killing one person to 
save the lives of five others does not depend on there being 
other healthy people who could have been used instead. 
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although they permit an agent to regard herself as other than 

an object, they do not prevent others from treating her as an 

object. The integrity objection and the claim that people are 

not morally available to be treated as objects come together 

here; people are not obj ects, so they should nei ther be 

treated as objects nor required to regard themselves and their 

commitments merely as objects. Together, the two arguments 

suggest a need for both agent-centred prerogatives and agent

centred restrictions. 

I have looked at three objections to consequentialism, 

all of which share a similar conception of the person. These 

objections, and the conception of a person which underlies 

them, seem to me to be the most plausible motivation for 

libertarianism. The idea that people can stand in a critical 

relation to their ends, and so make those ends distinctively 

their own, as well as shape their own lives by acting on the 

basis of these self-chosen ends, provides strong support for 

the claim that individual lives are the basic moral unit, and 

that adequate moral principles will both provide a sphere of 

liberty in which people are free to do as they please, and 

impose constraints on how people may be treated. While these 

objections, and the underlying conception of a person they are 

rooted in do, then, suggest that moral principles must include 

rights which provide both prerogatives and restrictions on how 
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people may be treated, they do not seem to add up to a 

requirement for libertarian rights. 

A key feature of libertarianism is the inclusion of 

strong ownership rights. Closely connected to this feature is 

the rejection of positive rights. Libertarians tend to regard 

positive rights as blocked by people's rights to do as they 

please with what they own. If the libertarian wants to move 

from a plausible statement of individualism to libertarian 

rights he needs to show that concern for what is owed to 

individuals provides support for ownership rights, while 

maintaining a distinction between positive and negative 

rights. 

In the next two chapters I examine a variety of arguments 

for private ownership rights, and argue that they fail to 

support any SUbstantive ownership rights, let alone the strong 

ownership rights that libertarians want. The arguments that I 

look at are all based on principles that purport to protect 

people from interference of various kinds--principles such as 

a prohibition on harming others, a right to liberty, and a 

right to the exclusive use of one's body and powers. I focus 

on state of nature arguments for ownership rights--arguments 

attempting to derive rights as claims which are conceptually 

prior to social institutions, and so constrain the form of 

those institutions. 
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CHAPTER THREE 

PROPERTY AND THE PROVISO 

The problem which state-of-nature theories of acquisition 

pose is how to move from a state where external goods are 

common to all, to a state where particular individuals have 

rights over particular things. John Locke in The Second 

... Treatise of Government, after arguing that God has given the 

earth "to mankind in common", goes on to note that "this being 

supposed, it seems to some a very great difficulty, how anyone 

should ever come to have a property in anything". 33 Locke 

himself appears not to think it such a great difficulty. In 

this passage he is apparently responding both to Pufendorf's 

argument that property arises from commonality by the consent 

of all, and to Filmer's response that since such consent is 

not attainable, property is only explicable on the assumption 

that God gave to Adam a property right in the earth. 34 Locke 

proposes to show that, beginning with the claim that the earth 

is held in common, it is possible to derive property without 

consent. A key feature of Locke's justification in the first 

33 John Locke, Second Treatise of Government, C.B 
Macpherson, ed.(Indianapolis: Hackett Publishing, 1980), sec. 
25, p 18. 

34 Cf. James Tully, A Discourse On Property (Cambridge: 
Cambridge University Press, 1980) p 95-97. 
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part of his argument is the famed Lockean proviso: the claim 

that property rights can arise without consent "at least where 

there is enough, and as good, left in common for others". The 

"enough and as good" clause is generally known as the Lockean 

proviso. 

In this chapter I discuss three arguments that property 

rights can arise without consent--those of Locke, Robert 

Nozick and David Gauthier. 35 What these three writers have in 

common is that the Lockean proviso, or some version of it, 

plays a role in each of their arguments. I begin with Locke in 

order to provide a contrast with Nozick, since Nozick sees 

himself as being engaged in a Lockean enterprise. I argue that 

Locke begins with a form of collective ownership which Nozick 

does not share, and that Locke is able to show that individual 

property rights can arise without consent, while Nozick, at 

best, is able to show that a system of private property is 

permissible without consent. Nozick' s theory of original 

acquisition is intended to be a theory of how full-blown 

ownership rights can be acquired, but establishing that an act 

of appropriation from the commons gives rise to property 

rights requires showing not only that those who appropriate 

are morally justified in doing so, but also that those who 

35 David Gauthier, Morals By Agreement (New York: Oxford 
University Press, 1986); Robert Nozick, Anarchy. state and 
utopia (New York: Basic Books, 1974). 
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interfere with such appropriations are doing something wrong. 

Nozick at best establishes only the former, and so he fails to 

distinguish exclusive appropriation of a sort that gives rise 

to property rights from mere takings which imply no rights 

over what has been taken. 

David Gauthier, in contrast to Nozick, regards the 

proviso as being a general principle governing interaction in 

the state of nature, and argues both that exclusive 

appropriation does not violate the proviso and that 

interference with what has been appropriated does violate the 

proviso, provided that exclusive appropriation is a net 

benefit to all. Although Gauthier's proviso is more 

sophisticated than is Nozick's, he faces similar problems. I 

argue that in order for Gauthier to show that interference 

with what has been appropriated constitutes a relevant harm, 

he will need to broaden his conception of harm sufficiently 

that it casts doubt on whether anyone can permissibly 

appropriate in the first place. 

Locke's Proviso 

state-of-Nature theories begin from the position that 

external goods are common to all. This claim is ambiguous-

"common to all" may refer either to negative community or to 

positive community. Negative community is merely an absence of 

any rights to external goods, and so a corresponding liberty 
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of all to use. positive community involves some form of common 

ownership. Judith Thomson argues that a problem of accounting 

for property rights a rises only if one begins with common 

ownership. 36 She suggests that it is not obvious that a 

person I s taking something for herself would require 

justification if the thing were covered by no ownership rights 

at all. But this is to confuse takings with property rights. 

The latter but not the former place subsequent restrictions on 

others not to take or use wi thout permission. Takings are 

unproblematic on a view of negative community, but property 

rights are not. 

Negative and positive community pose different problems 

for generating property rights. The important insight 

Pufendorf had was that "if simple appropriation were 

sufficient to make the object mine, this could only be so in 

consequence of the terms of the original grant.,,37 Some 

antecedent rights over external resources are required to 

ground the rights generated by appropriation. If we begin with 

negative community, property rights create a new moral 

relationship, and Pufendorf thought that this could only come 

about via consent. While Pufendorf may have been incorrect i~ 

36 Judith Jarvis Thomson, "Property Acquisition", Journal 
of Philosophy, 73, 18, (October 1976) p 664. 

37 The quotation is from Karl Olivecrona, "Appropriation 
in the state of Nature: Locke on the Origin of Property", 
Journal of the History of Ideas, 35, 2, (1974) P 216. 
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believing that property rights require consent, he is surely 

correct in seeing that the problem raised for negative 

communi ty is one of generating a new moral relationship 

unilaterally. 

Common ownership, in contrast, begins with some form of 

claim-right with respect to external goods. The problem here 

is not one of creating new moral relationships but of 

explaining how one is to exercise the rights that one already 

has. As Judith Thomson puts it, as one of a number of common 

owners one surely has some rights over the thing; the question 

is which. 38 What needs to be shown on this view is both that 

private property is an appropriate way of exercising one's 

rights and that it does not interfere with the similar rights 

of others. Even with positive community it needs to be shown, 

however, that the common claims of others are negated if 

appropriation is to give rise to an individual right that 

excludes others. Locke's main argument exploits the idea that 

with positive community there is no distinction between 

exclusive appropriation and mere takings. 

That Locke's argument for property is based on a positive 

conception of community is suggested by two things. First, he 

contrasts his claim that God gave the earth to mankind in 

common with Filmer's claim that God gave the earth to "Adam 

38 Thomson, "Property Acquisition", p 665. 
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and his heirs in succession, exclusive of the rest of 

posterity. ,,39 Second, Locke insists that external goods must 

be appropriated before anyone can make use of them: "the fruit 

or venison which nourishes a wild Indian ••• must be his, and so 

his i.e. a part of him, that another can no longer have any 

right to it, before it can do him any good for the support of 

his life. ,,40 If Locke had a negative rather than a positive 

conception of community, this claim would be inexplicable. A 

liberty to use entails no claims against others that must be 

negated before something can be used. with positive community, 

on the other hand, there is no distinction between 

appropriations and mere takings. 

Locke also held that "men once born have a right to their 

preservation and consequently to meat and drink, and such 

other things as nature affords for their SUbsistence. ,,41 This 

right to preservation of the self, in conjunction with common 

ownership, provides the basis for Locke's initial 

justification of property. If everyone has a right to self-

preservation, and use of external goods requires 

appropriation, then there must be some way of appropriating. 

39 Locke, Second Treatise, sec. 25, p 18. 

40 Ibid., sec. 26, P 18. 

41 Ibid., sec. 25, p 18. 
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Locke divides the acquisi tion of property into three 

stages. The first stage is an early age prior to the invention 

of money, when people are scarce and unappropriated land is in 

abundance. Locke places a non-waste condition on 

appropriation, and prior to the invention of money this 

constraint serves to ensure that appropriation will be 

limited. The second stage--after the invention of money but 

prior to the establishment of civil government--allows 

unlimited accumulation of property, since money alters how the 

non-waste condition can be met because it allows the 

accumulation of capital. The final stage is the securing of 

title to property within civil society. The proviso plays a 

role in the first stage of Locke's justification of property 

only. 

Locke's conclusions about property in the first stage are 

limited. Although one gains a property right in what one has 

appropriated, this property right is not an ownership right. 

Ownership rights include a right to alienate the thing, but 

Locke does not explicitly include such a right in property 

rights. There are other indications, too, that Locke does not 

see property rights as being co-extensive wi th ownership 

rights. For example, he takes property to include people's 

"lives, liberties and estates,,42 and speaks of a property in 

42 Locke, Second Treatise, sec. 123, p 66. 
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the person. 43 However, property in oneself is not, for Locke, 

a right of ownership. One's property in oneself does not, for 

example, include the right to alienate--we are not, according 

to Locke, entitled to kill ourselves or sell ourselves into 

slavery. 44 Each has not only a right to his own self

preservation, but also a duty to preserve himself. Property in 

the person for Locke must be a complex right; it includes the 

right to alienate one' s labour, which suggests it includes, at 

a minimum, a right to forgo the use of one' s labour in 

exchange for benefit, but does not include a right to capital 

in one's body--a right to sell or accumulate. Al though we 

speak of people selling their labour, only selling oneself 

into slavery is selling of oneself as capital; only selling 

oneself into slavery alienates one's rights over one's labour 

power. 

Locke's use of the term 'property', then, provides no 

evidence that he takes himself to be arguing for ownership 

rights. According to James Tully, Locke uses the term 

'property~ to refer to any right which gives the agent a claim 

against others to forbear from interfering without his 

consent. 45 Claims against others to forbear from interfering 

43 Ibid., sec. 27, P 19. 

44 Ibid., sec. 6, p 9; sec. 23, p 17. 

45 Tully, A Discourse on Property, p 115. 
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except wi th the consent of the rights holder are to be 

contrasted with rights that merely ground claims to 

compensation for interference. In arguing that property can 

arise without the consent of others, Locke is arguing that 

people can acquire r~ghts in particular things such that those 

things cannot be taken from the right-holder wi thout his 

consent, but he is not thereby commi tted to claiming that 

anything more than exclusive rights to use can be generated 

without consent of others. Not only does Locke's use of the 

term 'property' not support a claim that he intends to argue 

for ownership rights, but his argument concerning the initial 

stage of property does not support such rights. A right to 

self-preservation such as he advances as central to the 

initial acquisition of property rights will not support 

ownership rights in external goods, because self-preservation 

does not require such rights. In particular, it does not 

require the right to acquire or transfer capital. Although 

Locke does ultimately argue for ownership rights after the 

invention of money, his argument then is based on tacit 

consent. 

positive community provides the link between a right to 

self-preservation and exclusive appropriation of external 

goods. If one begins with a conception of positive community, 

then even simple takings must be justified. In order for 

external goods to be used rightfully, someone must 
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appropriate, and any act of simple appropriation must serve to 

negate the common claim of others. The situation is analogous 

to the case of unreserved theatre seats. Each has a right to 

a seat, although no one has a right to any particular seat. 

One can exercise one's right to a seat simply by sitting in an 

unclaimed seat, and once one has done so others no longer have 

a right to sit in that seat; indeed, they have an obligation 

not to. Once one has claimed a particular seat one would have 

a legitimate complaint if, during a temporary absence, someone 

else were to occupy that seat. By 'way of contrast, 

appropriation under a conception of positive community is 

disanalogous to a liberty to use park benches--for two 

reasons. First, no one has a right to a space on a park bench, 

but merely the liberty to occupy a seat should there happen to 

be one vacant. Second, a claim to a space on a park bench is 

only valid as long as one is physically occupying that seat, 

whereas one retains one's claim to a theatre seat through 

popcorn breaks and intermissions. 

Similarly, with property, under a positive conception of 

community simple appropriation serves to remove goods from the 

commons. simple appropriation for Locke consists of annexing 

something of one's own, namely one's labour, to something 

unowned. The problems with Locke's labour theory of property 

are well known. As Nozick has asked, why isn't mixing what one 

owns with what is in common a way of losing what one owns 
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rather that a way of coming to own something?46 Locke does 

not spell out in detail the role that labour plays in his 

argument, and various theories have been attributed to him: 

the theory that labour adds value, a projection theory and a 

theory of labour as creation. 

There are objections to all of these theories, and none 

of them fit easily with some of Locke's examples of labour as 

creating a proprietary right. The theory that labour creates 

a proprietary right to what has been laboured on because it 

adds value to the original object raises the obvious question 

of why labour should be thought to give title to the whole of 

the object rather than to that portion of it which represents 

the added value. 47 However, it is unlikely that Locke is at 

this stage in his argument appealing to a theory of added 

value, since many of the examples of labour that he uses 

(picking up acorns, grazing one's horse) are not cases where 

labour would be thought to add value. 

Both the projection theory and the theory that labour 

creates new objects which are not held in common are obscure. 

The projection theory holds that in labouring one infuses 

one's personality into the object laboured on; in this way the 

object laboured on becomes part of the person, and so it is 

46 Nozick, Anarchy. state and Utopia, p 174. 

47 Ibid., P 175. 
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properly his. 48 Even if Locke did hold a projection theory of 

labour, it is unclear why labour that ranges from picking up 

acorns to tilling the land should all be ways of infusing 

one's personality into an object. The projection theory raises 

more questions that it answers. Does enclosing a piece of land 

count as infusing one's personality into it, or does one have 

to till the land as well? Can one infuse one's personality 

into an object that turns out to be already the property of 

someone else? The claim that labour creates new objects is 

equally mysterious. According to this theory, labour is an 

act of creation rather than one of transforming pre-existing 

objects which persist throughout the transformation. Since 

labour creates new objects, they cannot have been part of what 

is held in common: these objects are created by man rather 

than by God, and so are not part of what God gave to mankind 

in common. Like the theory that labour adds value, the claim 

that labour creates new objects does not fit easily with 

Locke's examples of picking up an acorn or grazing a horse: 

not all of what Locke includes under labour is a creative act. 

Whether Locke held any of these views about the role of 

labour or not, I do not think that he needs anything so 

complicated. since people already have some kind of claim on 

48 There is textual evidence that Locke did hold a view 
something like this. For example he says that before someone 
can make use of an external obj ect it "must be his, and so his 
i.e. a part of him",second Treatise, sec. 26, p 18. 
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external goods through common ownership, all he needs to show 

in order to establish individual property rights is that is 

there is some way of staking an individual claim to what one 

already has a right to. In the context of Locke's argument 

labour is a natural way of staking out particular claims 

because self-preservation creates the need for individual 

title, and one preserves oneself by making use of external 

goods. The examples of labour which Locke gives are all 

examples of using external goods for one's self-preservation. 

We do not need to regard labour as adding value to or creating 

external goods. The labour of self-preservation makes use of, 

and so makes useful, external goods. Trivially, an acorn is of 

no use for self-preservation unless one makes use of it-

unless one picks it up and puts it in one's mouth or bonks a 

squirrel over the head with it. One transforms a general claim 

to external goods to a particular claim to particular goods by 

making use of those goods, just as one claims a particular 

theatre seat by sitting in it. 

Locke imposes a natural constraint on initial 

acquisition, however. Each may acquire only as much as she can 

use without waste; what is acquired over and above that is an 

invasion of the share of others, a taking for oneself of what 

belongs to all in common. This constraint is a natural one, 

given the underlying support Locke offers for appropriation. 
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A right to self-preservation cannot give one title to more 

than one can use. 

The proviso plays the role of ensuring that no one has a 

legitimate complaint. If Locke's proviso is satisfied, then 

nothing material has changed from the perspective of others. 

The original equal right of self-preservation, which grounds 

posi ti ve communi ty is the source of property rights, but 

satisfaction of the proviso ensures that each can exercise his 

right. As long as there is enough and as good for others left 

to appropriate, then all can exercise their right to self

preservation through appropriation. While the proviso does not 

serve as a general justification of initial acquisition, its 

satisfaction ensures that an individual appropriation is 

justified. As Locke puts it, 

He that had as good left for his improvement, as 
was already taken up, needed not to complain, ought 
not to meddle with what was already improved by 
another's labour: if he did, it is plain he desired 
the benefit of another's pains, which he had no 
right to, and not the ground which God had given 
him in common with others to labour on, and whereof 
there was as good left, as that already possessed, 
and more than he knew what to do with, or his 
industry could reach to. 49 

Thus where there is enough and as good left for others, no one 

is being denied his rights by others' appropriation. since 

those others are exercising their rights, they have a right to 

the property so established. 

49 Locke, Second Treatise, sec. 35, p 22. 



69 

Where the proviso fails to hold, on the other hand, the 

right to self-preservation does not establish property rights, 

because such a right on its own fails to establish that others 

have an obligation to respect appropriation. Rights to self

preservation can conflict, and where they do there will be no 

obligation to respect what someone has appropriated. Self

preservation is not only a right but a duty, and Locke is 

explicit that the duty to preserve oneself precedes one's 

obligation to the preservation of others. 

Locke's argument only justifies limited acquisition, not 

unlimited and unequal acquisition. In addition, what one gains 

by original appropriation is not an ownership right. Tully 

argues that for Locke, original appropriation through labour 

gives only a use right in improved land, which is conditional 

on making use of what one has appropriated. so Locke's 

argument will not support a stronger conclusion. Ownership 

rights include a right to capital--a right to alienate, 

consume, modify or destroy the thing owned. A Lockean property 

right in external goods will not include a right to destroy, 

since the property right is conditional on use; and it will 

not include full rights of exchange, since self-preservation 

does not require such rights. 

50 Tully, A Discourse on Property, p 122-124. 
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Locke's argument does not address the issues that make 

private property problematic--the unequal acquisition of 

exclusive rights or ownership with respect to a finite 

resource, which people require access to, in order to survive. 

When Locke turns to the problem of unlimited acquisition, his 

appeal is to tacit consent. The motive for acquisition beyond 

what is needed for self-preservation is the invention of 

money, and "the tacit agreement of men to put a value on it, 

introduced (by consent) larger possessions" .51 

The invention of money does two things. It overcomes the 

natural limitation provided by the non-waste constraint, and 

it provides a way of appropria'l:ing without having to leave 

enough and as good for others, because it provides a way that 

others may exercise their right (and fulfill their duty) of 

self-preservation without themselves appropriating from the 

commons. satisfaction of the proviso is one way, but not the 

only way, of leaving room for others to exercise their right 

to self-preservation. 52 The invention of money makes possible 

a system of wage labour, which allows people to preserve 

themselves without being able to appropriate from the commons. 

However, appropriation of more than one needs must be 

51 Locke, Second Treatise, sec. 36, p 23. 

52 Cf. Jeremy Waldron, "Enough and as Good Left for 
others", Philosophical Quarterly, 29, 117 (October 1979) pp 
319-28. Thomson, "Property Acquisition", p 665. 
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justified on a basis other than the right of self 

preservation, and it requires that people relinquish their 

common claim. Locke's introduction of consent provides an 

alternative justification of property. 

Nozick's Proviso 

Nozick, unlike Locke, begins from a negative conception 

of community. Nozick's problem is to derive ownership rights 

from a state where external goods are unowned. Nozick seems to 

realize neither that he has a different starting point from 

Locke, nor that his task is harder than Locke's. It is harder 

because, in the absence of common ownership, there is no 

initial claim on which to base individual claims. If we begin 

wi th only negative communi ty , then ei ther the proviso or 

something else must bear the full weight of justification. 

Nozick gives no explanation as to what that something else 

might be; 

property 

proviso. 

hence I take him to be claiming that private 

is morally justified because it satisfies the 

If we begin with only negative community--the view that 

there are no claims on external goods except whatever liberty 

to use is included under a general right to liberty--then 

rightful use does not require a story about rightful 

appropriation. If the liberty to use is a Hohfeldian liberty 

-- a mere liberty--then it entails no duties on the part of 
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others to refrain from interfering. (A Hohfeldian liberty to 

use a thing is merely the absence of rights in others that one 

refrain from using that thing. If no one has a claim that you 

not use something, then its use is legitimate.) And indeed, 

Nozick identifies the liberty to use external goods in the 

state of nature as a Hohfeldian liberty.53 Hence use of a 

thing does not require that others' claims to that thing be 

negated. A mere Hohfeldian liberty does not even entail that 

others must refrain from using something while one is using it 

oneself. 

Although Nozick does not have Locke's problem of showing 

how anyone can ever come to rightfully use anything without 

the consent of others, the very lack of this problem 

highlights a problem that Nozick does have. If rightful use 

can occur without appropriation--i.e. without acquiring 

ongoing rights in the thing used--then why think that any use 

~ constitutes appropriation? Why think that there is any 

kind of unilateral process in which one can engage with 

respect to external goods that generates subsequently a duty 

against others to refrain both from using those goods and from 

interfering with one's use, possession and transfer of those 

goods? If I am so foolish as to leave the pile of acorns that 

53 Nozick, Anarchy state and utopia, p 175. 
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I have gathered in a vulnerable spot, why think that others 

are doing something wrong if they help themselves? 

Nozick's theory of initial acquisition is intended to be 

a theory of how individuals can come to have ownership rights 

in what is unowned. Although Nozick does not specify exactly 

what he takes these rights to include, he seems to include the 

right to exclusive use and possession, and the right to 

alienate--including the right to transfer by gift, sale and 

bequest. Indeed, Nozick's property rights are ownership rights 

strong enough to provide the foundations for a free market 

unencumbered by anything more than the minimal state. The main 

thrust of Nozick's argument seems to be that original 

appropriation (construed as acquisition of ownership rights in 

a thing) does not violate his version of the Lockean proviso. 

I argue first that there is nothing privileged about Nozick's 

version of the proviso and so no reason to accept his version 

rather than another. Second, I argue that showing that the 

proviso is not violated establishes at best that a system of 

individual ownership is permissible; it fails to show that 

there is any act of appropriation which counts as acquiring 

such rights. 

According to Nozick, the thrust of the Lockean proviso is 

to ensure that the posi tion of others is not worsened by 
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individual appropriations. 54 Since appropriation by some 

will have costs for others, the ways in which the proviso 

prohibits worsening the position of others need to be spelled 

out. Nozick does not regard the proviso as a general principle 

against worsening the position of others; it does not exclude 

all ways in which one • s actions might make others worse 

off. 55 If the proviso were a general prohibition on worsening 

the situation of others then it would also constrain 

activities such as competition when that has a negative 

impact on others. For example, your entering the horse race 

harms me if my horse would have won but for your entering. A 

general prohibition on harming others would be too strong. 

Thinking of the proviso as prohibiting certain kinds of 

worsening requires determination of a baseline according to 

which worsening the posi tion of others is to be measured. 

Nozick distinguishes two ways in which the situation of others 

may be worsened by an appropriation; they may be made worse 

off by being unable to appropriate what they previously could, 

and they may be made worse off by being unable to use what 

they previously could. A stringent requirement would prohibit 

making others worse off in either of these two ways, while a 

weaker requirement would only prohibit making others worse off 

54 Ibid., P 175. 

55 Ibid., P 178. 
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in the second of these two ways.56 Nozick rejects the more 

stringent requirement on the grounds that it would prohibit 

any appropriation whatsoever. Given the obvious benefits of 

some form of property, whetheX" private or otherwise, over 

common use, a requirement which made property impossible is 

too strong. 

Nozick I s reasons for thinking that the more stringent 

requirement is too strong apparently rest on the argument that 

if justifying each appropriation were to require that enough 

and as good be left for others to appropriate, then any 

appropriation of a finite resource such as land would fail to 

satisfy the requirement. For if at some point an appropriation 

were to be prohibited because it failed to leave enough and as 

good for others to appropriate, then the appropriation prior 

to that would also fail to leave enough and as good for 

others, and so on back to the first appropriation. since many 

of the goods to be appropriated are finite resources, at some 

point an appropriation of these will fail to leave enough and 

as good for others to appropriate, and hence no appropriation 

of a finite resource will leave enough and as good for others 

to appropriate. 

But, as G.A. Cohen points out, the stringent version of 

the proviso does not require that enough and as good be left 

56 b'd l......!...-., P 176. 
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for others to appropriate: it only requires that their 

position not be worsened by there not being enough and as good 

left to appropriate. 57 The latter does not require that you 

leave enough and as good for others to appropriate: it only 

requires that you compensate others if you fail to leave 

enough and as good for them to appropriate. 

We can ask, then, why Nozick does not consider the 

stronger form of worsening as a possible baseline for 

comparison. Cohen suggests that it is because Nozick thinks 

that lost opportunity to appropriate is something that cannot 

be compensated for. If Nozick does think this, then he is 

surely wrong. What is required for compensation to be possible 

is some measure of the benefits of appropriation, and Nozick 

himself offers the beginnings of a suggestion of how we might 

measure such benefit. He suggests a measure of the economic 

importance of past appropriation founded on an estimate of the 

percentage of all income that is based on untransformed raw 

materials and given resources and the percentage of current 

wealth which represents.such income in the past. 58 Nozick's 

account is inadequate, since not only the income from raw 

resources but also the differential benefits resulting from 

57 G.A. Cohen, "Self Ownership, World Ownership and 
Equality", in Frank S. Lucash, ed., Justice and Equality Here 
and Now (Ithaca: Cornell University Press, 1986), p 120, note 
17. 

58 Nozick, Anarchy. State and Utopia, p 177. 
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past exclusion would need to be considered. Nonetheless, 

Nozick's remarks do suggest that it is in principle possible 

to determine a measure of compensation for lost opportunity to 

appropriate. 

It is also worth noting that lost opportunity to 

appropriate is not the only way in which the posi tion of 

others can be worsened by appropriation; there is also, for 

example, loss of liberty, and restriction of subsequent 

opportunities, incl uding the costs of being unable 

subsequently to arrange alternative forms of property. While 

the practicalities of determining how to compensate for these 

costs may be overwhelming, in principle they may be 

compensable. If they are not compensable, then anyone who 

wants to argue, as Nozick does, that exclusive appropriation 

of external goods is justified provided that no one is made 

worse off needs to explain why these harms are to be allowed. 

Nozick suggests that no one has a legitimate complaint if 

the weaker version of the proviso is satisfied. But whether 

this is so or not depends on what counts as a legitimate 

complaint. People who do not have the opportunity to 

appropriate may certainly have reason to complain, whether 

Nozick takes complaints to be legitimate or not. 59 Nozick may 

59 Cf. Alan Ryan, Property (Minneapolis: University of 
Minnesota Press, 1987), chapter 5. Ryan argues that a natural
rights theorist such as Nozick has to face the complaint that 
ownership rights violate a right to appropriate land for use. 
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think that they have no reason to complain because they are 

not worse off than they would have been had there been no 

appropriations whatsoever, and what reason could someone have 

to complain if she is no worse off? But, as Cohen argues, why 

should a comparison with the situation where no one has any 

claims at all with respect to material resources be the only 

relevant basis for comparison?60 That no one will be worse 

off is dubious at best as an argument for rights, and provides 

no argument whatsoever when the baseline for comparison is 

restricted to only one of a number of possibilities. Even if 

everyone is better off under some arrangement of private 

property arising from initial appropriation plus transfers 

than they would be in a state of nature, some of them may be 

worse off than they would be under some other feasible 

arrangement with respect to property. smith can claim that 

although Jones' exclusive right to some holding makes him, 

Smith, no worse off than he would have been had no 

appropriation ever taken place, he is worse off than he would 

be if he too had a share in what Jones has appropriated, or if 

he had been compensated for lost opportunity to appropriate, 

or if property were not private at all. He may complain that 

The libertarian cannot meet this complaint merely by an appeal 
to well-being, since he is committed to the claim that rights 
take precedence over considerations of well-being. 

60 Cohen, "Self Ownership", p 124. 
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Jones is doing so much better than he only because of an 

historical accident that resulted in Jones', but not his, 

gaining control over· these resources. He has reason to 

complain, he might say, not because he thinks that he is 

entitled to have Jones do things for him, or because he rather 

than Jones ought to own these things, but because Jones' 

having exclusive control over these resources makes impossible 

other property arrangements under which he, Smith, would be 

better off. smith might argue that while it is true that he is 

no worse off than he would have been in a state of nature, it 

is also true that under an arrangement whereby he gets a share 

in the benefits of Jones' appropriation (or some other 

arrangement) Jones is no worse off than Jones would have been 

in a state of nature, and so there is nothing privileged about 

the particular set of rights that Jones is claimed to acquire. 

These complaints are surely reasonable. smith is only 

complaining that having been in the right place at the right 

time does not seem to him to be a good reason why Jones gets 

to have control over these things; he is complaining that 

there is nothing about Jones' situation which makes ownership 

of external goods morally superior to any alternative set of 

property rights. So if smith does not have a legitimate 

complaint, then a legitimate complaint must be something other 

than a reasonable complaint. 
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Perhaps it might be said in response that comparisons 

with other possible systems of property do not provide a basis 

for legitimate complaint because although these were options, 

they were not options which anyone instituted. Had people 

chosen to appropriate collectively, for example, rather than 

privately, they would have been entitled to do so. But, since 

people chose to appropriate as they did, it is irrelevant that 

some people would now be better off if other people had chosen 

differently. If most people had chosen to appropriate 

collectively, then those who would prefer private 

appropriation could make the same complaint. But under this 

view someone' s complaint that she would be better off had 

others chosen differently is not a legitimate complaint. 

This response is the one that Jan Narveson makes. 61 Such 

a response, however, misses the point of the objection. We are 

concerned not only about whether people are (or were) entitled 

to engage in some particular activities, but also about why 

engaging in these activities should be thought to result in 

one sort of right rather that another, or even to result in 

rights at all. Why shouldn't engaging in the relevant activity 

give rise to property rights minus a right to bequeath, or 

give rise to property rights that do not include a right to 

exclude others from harmless use? Why doesn't the relevant 

61 Jan Narveson, The Libertarian Idea (Philadelphia: 
Temple University Press, 1989), pp 68-69. 
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acti vi ty give rise to usufructory rights rather than to 

property rights, or give rise to no rights at all? Nothing 

about the types of activities that are thought to constitute 

original appropriation uniquely picks out ownership rights. If 

Nozick wants to appeal to a prohibition against harm, then he 

needs to show why considerations about how people would fare 

under these sorts of alternative sets of rights do not provide 

an appropriate baseline for comparison. 

Someone might argue that the version of the proviso used 

by Nozick is an appropriate one because in a state of nature 

each is at liberty to use what she pleases, but no one has any 

stronger claims. Hence what one must be compensated for is 

merely lost liberty to use. But this response makes it 

puzzling why we should think that anyone has property rights 

in anything at all. Why think that any activity someone may 

engage in counts as initial acquisition, rather than as simple 

taking which implies no rights in the thing taken? A general 

prohibition on worsening the situation of others, grounded in 

a liberty to use, would allow interfering with someone' s 

claimed property rights as long as such interference did not 

make them worse off by making them unable to use what they 

previously could. At best people will get a claim to 

compensation for lost use. But mere compensable claims are not 

ownership rights; they are not even property rights. If a 

person's claim in some particular thing is only a claim to be 
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compensated if her use is interfered with, then people who 

interfere with her use do nothing wrong provided that they 

also compensate her. Ownership rights, on the other hand, are 

property rights; they entail a duty in others that they 

refrain from taking without the consent of the right holder. 

Nozick appeals to the general benefits of a system of 

private ownership to support the claim that an act of 

appropriation does not make others worse off. But the same 

appeal to global benefit makes permissible other property 

relations between people. Nozick merely shows that private 

ownership is permissible, but that is not enough to show that 

what we thereby get are ownership rights, which prohibi t 

others from interfering with people's possessions. To show 

that it is permissible for appropriators to do things like 

coercively exclude others is not to show that others have a 

duty to refrain from interfering. The proviso needs to work 

both ways; it needs to be shown both that appropriation 

satisfies the proviso and that interference with what has been 

appropriated itself violates the proviso. 

Nozick's argument for private property is flawed on two 

counts. He fails to show that his weaker version of the 

proviso provides the appropriate baseline for comparison in 

determining harm, and he fails to show that people have a 

right to what they allegedly appropriate, because he fails to 

show that those who interfere with such appropriations are 
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doing something wrong. Since David Gauthier's argument 

purports to avoid these flaws, I turn now to his version of 

the proviso. 

Gauthier's Proviso 

Like Nozick, Gauthier begins with negative community, 

and, like Nozick, his argument for private property is based 

on a prohibition against making others worse off. Gauthier's 

proviso, however, has two apparent advantages over Nozick's. 

First, Gauthier's proviso is a general principle governing 

interaction in a state of nature, rather than specifically a 

principle concerning appropriation; hence it applies both to 

appropriators and to those who wish to interfere with what has 

been appropriated. Second, the baseline of comparison that 

Gauthier uses for determining harm is the benefits that one 

could expect in the absence of the person imposing the harm. 

Thus, unlike Nozick, he does not restrict himself to one 

particular form of harm. 

Gauthier's proviso prohibits worsening the position of 

others except to avoid worsening one's own position. He takes 

an alternative formulation of the proviso to be a prohibition 

on benefitting oneself by worsening others. 'Better' and 

'worse' are defined in terms of expected utility; one 

situation is worse than another for an agent if it decreases 

her expected utility. Both benefitting and worsening are to be 
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understood relative to the absence of the harmed or harming 

party.62 Thus, Jones benefits from Smith in the relevant way 

if she does better than she would have in smith's absence, and 

she harms smith if he is worse off (on a lower indifference 

curve) than he would have been in the absence of Jones. The 

relevant counterfactuals are causal and non-backtracking. Thus 

Jones cannot justify an action that harms smith on the grounds 

that had she not acted in this way then someone else would 

have done so. 

Gauthier's proviso, like Nozick's, is not a general 

prohibition on worsening the situation of others ; it only 

prohibits benefitting oneself by worsening others. Even if the 

costs of some activity fallon others, the proviso is not 

violated so long as the harm done is incidental to the 

benefit. Gauthier restricts the proviso in this way because he 

thinks that any stronger version would not be a constraint 

that rational individuals would be willing to accept. A 

stronger version that prohibited harming others outright would 

require that people sometimes forgo benefits that they could 

gain in the absence of others. Suppose, for example, that I am 

busily engaged in felling trees, in the state of nature, and 

that my trees just happen to be falling on the fence that you 

have built to keep the rabbits out of your lettuce. As long as 

62 Gauthier, Morals By Agreement, pp 203-205. 
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I get no benefit from my trees falling on your fence, I do not 

violate the proviso, despite the fact that I harm you. If I 

must refrain from felling trees because of where you have 

chosen to locate your fence, then I must forgo a benefit that 

I would be able to obtain in your absence. If, however, I then 

sell you some of my felled trees to replace your ruined fence, 

my destroying the fence does violate the proviso, and I must 

compensate you for the damage. I now benefit not only from 

felling trees, but also from destroying your fence. The aim of 

the proviso is to prevent the taking of advantage, and 

activities whose gain is not related to the presence of others 

do not take advantage of others, even if those activities harm 

others. 

Gauthier's proviso governs all interaction between 

rational individuals in the state of nature. Hence it applies 

both to those appropriating and to those affected by the 

appropriation. In the case of exclusive appropriation of land, 

for example, it must be the case both that Jones' exclusive 

control does not violate the proviso, and that anyone ignoring 

Jones' claims to exclusive control will violate the proviso by 

doing so. Although for Gauthier, as for Nozick, we can think 

of private property as arising through a unilateral process, 

the justification of such property rights in Gauthier's 

argument does not rest on the claim that appropriation can 

occur without the appropriator's violating any rights. 
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The role of Gauthier's proviso is to generate initial 

factor endowments in pre-market interaction. The entitlements 

that emerge if the proviso is satisfied provide the initial 

condi tions for bargaining; they provide a basis on which 

rational agents would find it rational both to make and to 

comply with fair bargains. Gauthier argues that the proviso 

generates rights of self-ownership, as well as rights in the 

product of one's labour, and rights to exclusive use and 

possession of previously unowned goods. These rights to land 

and resources fall short of the full-blown ownership rights 

that Nozick seeks to justify; they include neither a right to 

transfer by bequest, nor a right to destroy the thing 

appropriated. Nonetheless, we can take them to be essentially 

ownership rights, since Gauthier takes them to form the basis 

for subsequent voluntary exchange. 

Gauthier's Derivation of Rights 

Gauthier's derivation of rights from the proviso proceeds 

in four stages. I shall briefly outline all four stages, in 

order to make it clear precisely what satisfaction of the 

proviso requires. In the first stage Gauthier argues that 

satisfaction of the proviso requires that each person have 

exclusive rights to the use of her own body and powers. Any 

benefit that someone would derive from the use of another's 

body and powers without her consent is claimed to violate the 
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proviso. Gauthier argues that when someone makes use of 

another's body and powers without her consent, he makes her 

worse off (since in his absence she would be free to use her 

own body and powers) and he benefits himself by the use of her 

body and powers (since in her absence he would be unable to 

use them). Since the benefit is obtained as a result of the 

harm done, Gauthier argues, anyone making use of another's 

body and powers must violate the proviso, and hence each 

person has a right to the exclusive use of her own body and 

powers. 63 

The second stage is the derivation of rights in the 

products of one's labour. Gauthier distinguishes rights in 

something from rights to that thing. One has a right in 

something when one has a right to be fully compensated for the 

loss of that thing, or for a reduction in its value. A person 

is fully compensated for a harm if she is returned to the same 

level of expected utility that she had before the harm was 

imposed. In contrast, market compensation is whatever would be 

agreed to in a negotiated exchange. A right to something is a 

right to market compensation. M 

If smith seizes the product of Jones' labour, but pays 

full compensation, then Jones' position has not been worsened 

63 Ib'd 209 __ 1_., P • 

M Ibid., P 211. 
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relative to what her expected utility would be in Smith's 

absence. Since Jones' position has not been worsened, Smith 

has not violated the proviso. According to Gauthier, market 

compensation gives the compensated person "a share in the 

benefits realized by the other individual who seizes the good 

and pays compensation--the share that could be expected from 

voluntary exchange", at least where market compensation 

exceeds full compensation. 65 Satisfaction of the proviso 

does not require market compensation for seizing the fruits of 

someone's labour, because the proviso does not require that 

one benefit others. Market compensation, when it exceeds full 

compensation, would give a benefit to the producer that she 

would not have in the absence of the person who seized the 

products of her labour, and that benefit is not something that 

the proviso entitles her to. 

It is puzzling that Gauthier takes the proviso to 

generate rights in the products of one's labour, and rights to 

the use of one's body and powers. Surely the same story could 

be told about one's body and powers as is told about the 

products of one's labour. As long as one is fully compensated 

for another's use of one's body and powers, then one's 

65 Ibid., P 211. Nozick, Anarchv. state and utopia, p 64, 
raises the question of whether market compensation will ever 
differ from full compensation in a market framework, since 
within this framework people may come to attach market value 
to their holdings. Clearly, however, people often do not 
attach market value to their personal possessions. 
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position has not been worsened. Thus if smith forces Jones to 

work on a joint project, giving Jones only enough to fully 

compensate her, rather than what she would agree to in a 

voluntary exchange, there seems to be no violation of the 

proviso. 

The proviso prohibits benefitting oneself by harming 

others relative to the benefits that those others could expect 

in one's absence. Because harming others is defined in terms 

of their expected utility all interests are treated as welfare 

interests; but rights to full compensation are sufficient to 

protect welfare interests. 66 If the only relevant 

considerations are given by an agent's utility function, then 

enforced servitude is compatible with the proviso provided 

only that those who are forced to labour for others are no 

worse off than they would be were they permitted to make use 

of their own bodies and powers. It is not an a priori truth 

that A·fricans who were seized as slaves were thereby made 

worse off, and it is highly plausible that there are people 

whose material situation is such that they would consider 

66 Cf. Jules Coleman, "Rethinking the Theory of Legal 
Rights", in Coleman, Markets. Morals and the Law (Cambridge: 
Cambridge University Press, 1988), pp 29-63. Coleman argues 
that legal rights that are protected only by liability rules, 
and not by property rules, protect only welfare interests, and 
that rights must be protected by property rules if they are to 
give the rights holder a domain of protected autonomy. 
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themselves better off under some form of enforced servitude 

than they are if free to use their own bodies and powers. 

If Gauthier wants rights to more than full compensation, 

he needs to introduce more than welfare interests. This 

feature makes suspect any attempt, such as Jan Narveson's, to 

ground libertarian rights in Gauthier's model of 

rationality. 67 Even if Gauthier's argument for ownership 

rights to land and resources were to be successful, the 

proviso does not seem to support the property rights in the 

self that are required to support libertarian claims against 

interference with one's personal sphere. Not only does the 

proviso license paternalistic interference; it seems to 

licence any interference whatsoever as long as there is no net 

loss to the person interfered with. 

Gauthier may argue that if we consider benefit and harm 

relative to subsequent market and cooperative interaction, 

then enforced labour is a harm to the person even if she is 

fully compensated relative to what she could expect to obtain 

in a state of nature. She would be better off relative to 

market and cooperative interactions if she had exclusive 

rights to the use of her own body and powers because then she 

could negotiate for the use of her labour and powers, which 

would afford her a share in the benefits of the interaction. 

67 Narveson, The Libertarian Idea. 
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Even this response, however, will provide exclusive rights 

only if it is impossible for someone to be worse off under 

market conditions than they would be under enforced servitude. 

We may think this unlikely, but it is surely not impossible. 

A right not to be harmed is not the same as a right to have 

control over oneself. 

The third stage in Gauthier's derivation of rights is 

meant to ensure the internalization of all costs of 

interaction (i.e., to ensure that there are no uncompensated 

costs). In a pre-market stage, activities which incidentally 

harm others are not prohibited by the proviso, since the 

benefits obtained through these activities do not depend on 

worsening the situation of others: the benefits of the 

activity would be the same in the absence of those who are 

harmed by the activity. Again, Gauthier's proviso is not a 

general prohibition on worsening the situation of others: it 

is a prohibition on benefitting oneself by worsening the 

situation of others. If the existence of those harmed is 

incidental to the benefit obtained by the activity, then 

harming them does not violate the proviso. 

Gauthier argues that in a market setting all costs of an 

activity that fallon others are displaced costs and require 

compensation. A cost becomes a displaced cost when the benefit 

received depends in part on the cost's being imposed. One 

example of this is when the imposition of a cost on some 
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second party gives a competitive advantage to the person who 

imposes the cost. Suppose that Jones and smith are both 

farmers, and that they sell the produce they raise in the same 

market. If Jones dams up the river to irrigate her fields so 

that smith must now pay to have water piped in from somewhere 

else (thus raising smith's costs of production), then Jones 

violates the proviso, because she puts herself in a better 

competitive position by the harm that she imposes on smith. If 

Smi th and Jones do not interact, but each merely raises 

produce for her own use, then Jones does not violate the 

proviso. 

Even where people do interact with one another, however, 

the harm that a person imposes on a second party by costly 

activities is not always necessary to the benefit received, 

even though the person imposing the harm also benefits from 

the person that she harms. Consider, for example, a steel mill 

whose main environmental effect is to pollute the water supply 

of the people living in the immediate neighbourhood, all of 

whom happen to be labourers or potential labourers at the 

steel mill. These people are harmed by the presence of the 

steel mill, and they are people from whom the owners of the 

steel mill benefit, or expect to benefit. It is not 

immediately obvious, however, that the mill owners are 

benefitting ~ harming the workers. The owners benefit by not 

disposing of their wastes in a more costly manner, but the 
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harm done to the workers is irrelevant to the benefit that the 

mill owners receive; the owners would obtain the same benefits 

even if the pollutants that they discharge into the water 

harmed no one. If satisfaction of the proviso is to ensure 

that all the costs of interaction are internalized, then it 

requires an interpretation which rules out these sorts of 

harms. 

Gauthier's solution is to define any cost of an activity 

that falls on others as a displaced cost wi thin a market 

framework. According to Gauthier, these are displaced costs 

because "the framework of the market or of cooperative 

institutions and practices is required for those 

activities".68 Where activities require a market or 

cooperative insti tutions, any costs imposed on others "put 

them at a disadvantage with respect to the envisioned 

relationship, and so betters one's situation by worsening 

theirs. ,,69 Considering expected benefit in relation to 

subsequent market and cooperative interactions has the effect 

of ensuring that all costs imposed in a state of nature are 

necessary costs, and so require compensation. It also seems to 

have the effect of turning the proviso into a flat prohibition 

on harming others. 

68 Ibid., P 213. 

69 Ibid., P 214. 
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Property Rights 

The final stage in Gauthier's derivation of rights is the 

attempt to derive exclusive rights to external goods such as 

land and other resources. These exclusive rights are rights to 

land and other resources, and so are rights to market 

compensation rather than rights to full compensation. In order 

that exclusive rights to land and resources emerge from the 

constraints imposed by the proviso, two things must be the 

case: those who obtain such exclusive rights must not violate 

the proviso, and those who seek to interfere with exclusive 

appropriation must violate the proviso. Gauthier supposes that 

someone may exclusively appropriate, say, a piece of land 

which had previously been used in common, without thereby 

harming the rest of the inhabitants. He employs familiar 

arguments about the increased productivity of intensely 

cultivated land, and the subsequent benefits of trade which 

accrue, to justify the claim that seeking exclusive control 

need not (and in the normal case, he thinks, will not) violate 

the proviso. 

Suppose that someone (Gauthier calls her Eve) seeks to 

appropriate a piece of land exclusively for her own use, and 

that the piece is sufficiently small that the others have a 

greater per capita share in what remains in common. He argues 

that anyone interfering with such an appropriation will 

violate the proviso. There are two forms that such 
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interference may take: the person interfering (call him Adam) 

may seek to restore the land to common use, or he may seek to 

transfer exclusive control to himself, or to another. 

According to Gauthier, Adam's restoration of the land to 

common use will violate the proviso; he will worsen the 

situation of most people since, by hypothesis, Eve's 

appropriation of the land benefits others, and if Adam 

transfers exclusive control to himself, then he benefits 

himself by harming Eve, and so again violates the proviso. 7o 

The claim that Adam's restoration of the land to common 

use will violate the proviso is puzzling. In order for Adam to 

violate the proviso his action must benefit himself by harming 

others. However, if Adam would benefit from restoring the land 

to common use, then it may be false that Eve's appropriation 

satisfies the proviso. Eve's appropriation satisfies the 

proviso only if it does not benefit her by harming others, but 

if Adam's restoration of the land to the commons will benefit 

himself, then it seems that Eve's original appropriation of 

the land does harm Adam. 

Gauthier appeals to the increased producti vi ty made 

possible by a system of privatization, which may be of benefit 

to Adam as well as to Eve. But what if Adam simply prefers 

his old way of life to the new? In this case, the new benefits 

70 Ibid., P 216. 
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provided by Eve's appropriation do not compensate Adam for the 

harm done. Gauthier argues that Adam will be compensated 

provided Eve offers effective opportunities to him to 

participate in a new way of life, since if Adam were to 

partake of these opportunities, he would come to prefer the 

new way of life with its increased material well-being and its 

expanded options. 71 

If Adam and Eve represent very different ways of life, 

then it is naive to suppose that Adam will be able to make 

effective use of the opportunities that Eve offers him. since 

Gauthier supposes that Eve represents a more advanced way of 

life, Adam may lack the concepts required to appreciate the 

benefits that Eve offers. If Adam lacks the concept of 

ownership of land, as North American aboriginals apparently 

did, his ability to partake of the opportunities offered by 

Eve is likely to be seriously impaired. Gauthier cannot, then, 

exclude the possibility that Adam will be harmed by Eve I s 

appropriation, and hence cannot exclude the possibility that 

Adam may permissibly interfere with what Eve has appropriated. 

What if Adam interferes with what Eve has appropriated by 

transferring exclusive control to himself? Gauthier argues 

that here Adam benefits himself by harming Eve, and hence he 

violates the proviso. Adam may avoid violating the proviso 

71 Ibid., P 290-291. 



97 

only by negotiating with Eve to pay market compensation. But 

in that case Eve's right to the land is recognized. n 

It is true that Adam harms Eve if he transfers exclusive 

control of the land to himself or another; in his absence she 

would have the benefits of exclusive control. But, since 

Gauthier's proviso is not a general prohibition on worsening 

the situation of others, establishing that Eve is harmed by 

Adam's action is not sufficient to establish that Adam 

violates the proviso. In order for Adam to violate the proviso 

he must benefit by harming Eve. If Adam's expected benefit 

from gaining exclusive control of the land does not depend on 

Eve's presence, then Adam does not violate the proviso; his 

benefit does not depend on the harm done to Eve. Suppose that 

Eve has taken the most desirable piece of land. What Adam may 

want is simply that piece of land, regardless of Eve's prior 

occupation of it; if he must refrain from taking it because 

Eve has already appropriated it, then he is being asked to 

worsen himself relative to what he could expect in Eve's 

absence. But the proviso does not require that people worsen 

themselves in order to avoid harming others. If Adam's 

expected benefits from seizing the land for himself do not 

depend on Eve's presence, then he benefits himself and he 

72 Ibid., P 217. 
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harms Eve, but he does not benefit by harming Eve. From Adam's 

point of view, Eve's presence is unnecessary. 

Recall, however, Gauthier's discussion of displaced 

costs. There he argued that considered in relation to 

subsequent market and cooperative interaction, all costs 

imposed in a state of nature are displaced costs, and require 

compensation if the proviso is not to be violated. If part of 

Adam's expected benefit depends on subsequent market and 

cooperative interaction with Eve, then he does benefit from 

the harm he does her, and so violates the proviso unless he 

compensates her. If we need consider only direct interaction 

between Adam and Eve, then Adam can transfer exclusive control 

of the land to himself, and avoid violating the proviso by 

avoiding interaction with Eve, while enjoying the benefits of 

market and cooperative interaction with others. However, if we 

interpret the proviso to mean that all costs imposed are 

necessary when considered in relation to the market and 

cooperative framework, then the cost that Adam imposes on Eve 

puts her at a disadvantage with respect to that framework. n 

This interpretation of the proviso provides the link between 

Adam's benefit and Eve's harm that is needed to show that Adam 

violates the proviso. 

73 See ibid., P 214, where Gauthier discusses why all 
costs are necessary considered relative to a market and 
cooperative framework. 
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Al though relating Adam's benefit to subsequent market and 

cooperative interactions considered broadly does tie Adam's 

benefit to the harm he does Eve, it also makes suspect the 

claim that Eve's original appropriation does not violate the 

proviso. When we consider the impact that Eve's appropriation 

has on Adam relative to subsequent market and cooperative 

interaction, Adam is put at a disadvantage with respect to 

that framework if Eve's appropriation leaves Adam without 

sufficient land or resources to appropriate himself. If Adam 

is unable to appropriate, given Eve's appropriation, then he 

is put at a disadvantage with respect to subsequent 

interactions. He must bargain with Eve on terms that he must 

expect to be less advantageous because of her appropriation, 

and which are correspondingly more advantageous for Eve. If 

Adam could have expected to appropriate in Eve's absence, or 

had Eve appropriated less, then he would be harmed by her 

activity.~ If all costs are to be compensated for, relative 

to subsequent market and cooperative interactions, then these 

costs must be as well. Adam must be compensated for lost 

opportunity to appropriate, which means that any rights to 

74 Eve will only have to compensate Adam for his being 
unable to appropriate where appropriation is part of the 
benefit that he could expect in Eve's absence. Thus, if as 
supposed before, Eve and Adam represent very different ways of 
life when Eve introduces the concept of appropriation to Adam, 
then appropriation does not form part of Adam's expected 
benefits in Eve's absence. 
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land and resources that Eve manages to get will be heavily 

encumbered by the claims of others.~ 

Market Compensation 

Gauthier thinks that not only must Adam compensate Eve if 

he interferes with what she has appropriated, but that he must 

pay her market compensation, not merely full compensation. In 

contrast, the products of one's labour require only full 

compensation. What is the difference between an exclusive 

right to land and resources and a right in the products of 

one's labour? In the latter case, by definition full 

compensation satisfies the proviso because full compensation 

leaves the compensated person no worse off than she was 

~ Cf. Peter Danielson, "The Visible Hand of Morality", 
Canadian Journal of Philosophy, 18, 2 (June 1988), pp 357-384. 
Danielson argues that unless agents look only at the local 
effects of bargaining, and not the global effects, they will 
not find it rational to recognize entitlements based on 
original appropriation because as rational utility maximizers 
their only concern is with subsequent benefit; they will see 
that property rights of others weaken their initial bargaining 
position with respect to bargaining about the basic structures 
of society. Gauthier, in "Moral Artifice", Canadian Journal 
of Philosophy, 18i 2 (June 1988), pp 385-418, responds that 
the proviso must be interpreted more narrowly if the resulting 
cooperative bargains are to be stable. This response however, 
does not work, given that Gauthier's main argument for the 
instability of bargains whose initial conditions do not 
satisfy the proviso is that such bargains involve unproductive 
transfers. Failure to recognize rights in land and resources 
does not involve unproductive transfers, provided that people 
are compensated for any use of their labour. 
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before. Why, then, cannot Adam merely fully compensate Eve for 

the loss of the land? 

The difference between the two must lie in what Eve is 

claiming in the case of exclusive rights to the land. When Eve 

claims an exclusive right to land and other resources, Eve 

just is claiming the right to market compensation--she is 

claiming a right to exchange on negotiated terms. Adam cannot 

merely fully compensate Eve, because given the nature of her 

claim, nothing other than market compensation could count as 

compensation. If Eve merely had exclusive use of the land, 

then she could be fully compensated for the loss of such use; 

exclusive use of the land is not the same as a right to that 

land. 

Gauthier's distinction between rights in the products of 

labour, and ~ights to land and other resources, then, is in 

some sense an artificial one. The distinction between rights 

to land and rights in the products of one's labours does not 

depend on what one is claiming rights in or to, but on whether 

one is claiming rights in or rights to that thing. 

The question that Gauthier asks about Eve's appropriation 

is already a question about rights. What would be the effect 

on others if Eve had a right to this land--a right to the 

benefi ts of negotiated exchange? The answer is that Eve's 

having a right to this land makes possible market and 

cooperative interactions which are of benefit to all, relative 
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to the use of the land in common. But once we ask this 

question, we license asking the same question about all sorts 

of other rights that Eve, or anyone else, might have instead, 

such as a right to an equal share of raw material resources, 

or a right to non-harmful use of what is owned by others. And 

once we ask this question, in determining whether Eve's right 

to exclusive control of the land harms others the relevant 

baseline for comparison includes these other sets of rights. 

No rights, however, will meet the test of making everyone 

better off than the available alternatives. For any right we 

pick, someone will be harmed because an opportunity or 

alternative is foreclosed. 

Summary 

Gauthier's attempt to base ownership rights on a 

prohibition on harm runs into two major problems. The 

interpretation of harm needed to establish that anyone 

interfering wi th what has been appropriated violates the 

proviso is sufficiently broad that much appropriation will 

also violate the proviso. And introducing a right to market 

compensation, rather than to full compensation, requires 

asking about the impact of a system of rights; this in turn 

licenses comparison with other possible rights. 

The underlying problem with Gauthier I s argument, however, 

is perfectly general and is the one that Nozick runs into as 
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well--how to determine a baseline for comparison that will 

both license exclusive appropriation, and prohibit 

interference with it. Harm is concerned with welfare, and 

ownership rights are concerned with control over resources. If 

rights are to be based on a prohibition against harming other 

individuals, the problem is how to get more than merely 

rights to full compensation. If harm is construed too 

narrowly, then although appropriation will be permissible, 

interference with what has been appropriated will not count as 

harm in the relevant sense, providing the person is fully 

compensated. The concept of harm involved must be sufficiently 

broad as to include the harm caused by having one's control 

over resources interfered with. But then appropriations do 

harm others, because they interfere with non-appropriators' 

having similar control over resources. This is a problem not 

faced by consequentialist theories which base ownership rights 

on welfare considerations, because such theories are not 

constrained by having to ensure that no one is harmed. 
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CHAPTER FOUR 

LIBERTY AND PROPERTY 

The appeal of libertarianism comes from its focus on 

liberty. Most of us think that when a government prevents 

people from leaving the country, from worshipping as they 

choose, or from saying and going where they please, the 

government is doing something wrong in interfering with 

people's liberty in these ways. Libertarians think that most 

of what governments do interferes with liberty. When a 

government makes laws forbidding us to open a restaurant 

without a license, when it requires us to give up some of the 

wages we earn, or when it regulates trade, it interferes with 

our liberty. It is difficult to disagree with the contention 

that when governments enforce these laws they interfere with 

people's liberty. But libertarians also insist that the 

government is doing something wrong when it interferes in 

these ways. 

Many non-libertarians agree that liberty is a good thing, 

but deny that a concern for liberty mandates libertarian 

rights. One core area of disagreement is the issue of property 

rights. opponents of 1 ibertarianism insist that curtailment of 

ownership rights is compatible with, or even promotes liberty. 

Libertarians charge their opponents with conflating liberty 



105 

and opportunity.76 critics of Nozick's libertarian theory 

have argued forcefully that Nozick confuses liberty with the 

liberty of property owners to do as they wish with what they 

own. n Despite such criticisms of Nozick, Jan Narveson has 

recently argued that ownership rights in external goods can be 

derived from a general right to liberty as a sole fundamental 

right. 78 In this chapter I argue that, for the most part, 

considerations of liberty, as that notion tends to be 

construed by libertarians, do not uniquely support any 

particular form of property rights, let alone libertarian 

ownership rights, although a right to self-ownership does 

generate some limited rights with respect to external goods. 

The concept of liberty that libertarians, including 

Narveson, are concerned with is negative--freedom from 

interfering factors. In this sense, one is at liberty to do 

something when there are no barriers preventing one from doing 

what one has the capacity or power to do. Negative liberty is 

~ See, for example, Jan Narveson, The Libertarian Idea 
(Philadelphia; Temple University Press, 1988), p 71. 

n See, for example, G.A.Cohen, "Robert Nozick and wilt 
Chamberlain: How Patterns Preserve Liberty", in John Arthur 
and William Shaw eds. Justice and Economic Distribution 
(Englewood Cliffs NJ: Prentice Hall, second edition 1991); 
Onora O'Neill, "Nozick's Entitlements", in Jeffrey Paul ed., 
Reading Nozick, (Totowa NJ: Rowman and Littlefield, 1981), pp 
305-322; Cheyney Ryan, "Yours, Mine, and Ours: Property Rights 
and Individual Liberty, in Reading Nozick, pp 323-343. 

~ Narveson, The Libertarian Idea, chapters 6-8. 
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to be contrasted with positive liberty, which Narveson 

identifies with the presence of enabling conditions.79 For 

example, if someone is at liberty in a positive sense to drive 

a car, she must have such things as a car, fuel, a driving 

surface and the physical capacity and skill to drive. She may 

lack these things without it being the case that her negative 

liberty is interfered with. Prior to the invention of cars no 

one was free in the positive sense to drive a car, although no 

one's negative liberty was being interfered with. Social 

liberty is a subclass of negative liberty--namely, freedom 

from interference by others. The core idea that Narveson takes 

to underlie libertarianism is a general right to do as one 

pleases wi thout interference by others--a right to social 

liberty. If it can be shown that libertarian ownership rights 

follow from a general right to social liberty, then 

restrictions on those P!operty rights, such as those imposed 

by the more than minimal state, will be a violation of the 

right to social liberty. Hence if the argument is sound, one 

must either reject such restrictions on property rights or 

deny a general right to freedom from interference by others. 

The distinction between negative and positive liberty is 

a difficult one to maintain. If one is unable to drive a car 

because the ground is rocky and uneven, are the rocks an 

79 Ibid., P 22. 
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obstacle that interferes with one's negative liberty or does 

one merely lack an enabling condition--a smooth driving 

surface? Narveson attempts to make the distinction more 

precise in the case of social' liberty,80 by defining 

interference by others in terms of positive action. B does not 

interfere with A if she fails to provide A with what he needs; 

she interferes with A only if her actions prevent him from 

doing what he could have done had she not acted as she did. 81 

Defining interference by appeal to a distinction between 

acting and refraining, however, may not always result in a 

clear-cut distinction. If I am lying on a park bench that you 

want to sit on, am I engaged in a positive action that 

interferes with you doing as you want, or am I merely failing 

to provide you with something--namely, a place on the bench? 

The answer here seems to be both. I fail to provide you with 

a space on the bench--I could provide you with a space by 

moving over--but I am also engaged in an activity, lying on 

the bench, which interferes with your liberty to sit on the 

bench. Were I not lying on the bench you would be at liberty 

to si t on it. Getting clear about the distinction between 

acting and refraining is especially relevant for the attempt 

to derive ownership rights from a right to liberty because we 

80 For the rest of the chapter I will drop the modifier 
'social', and use 'liberty' to mean social liberty. 

81 Narveson, The Libertarian Idea, p 31. 
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can also ask whether my coercively excluding you from some 

good that I own interferes with your liberty to use that 

object, or whether I am merely failing to provide you with 

that object. 

From within a system of ownership rights, when we think 

in terms of someone needing a particular good in order to 

carry out an activity, it is tempting to say, as Narveson 

seems to, that her negative liberty is not interfered with 

simply because others own that good. We tend to think of 

property in terms of physical objects and so think in terms of 

people being provided with or not being provided with goods. 

What we count as acting and refraining is already dependent on 

the context of institutions such as private ownership, which 

themselves determine what people are and are not permitted to 

do. But we can also think of the legal insti tution of 

ownership as itself interfering with what people are at 

liberty to do. We can say that I have this object--a car-

which I fail to hand over to you, but we can also say that 

there are things that you are coercively prevented from doing, 

such as driving this car. But, if we extract ourselves from 

the context of these rights, then we can see that anything 

that anyone does, including standing still, can interfere with 

the liberty of others. The ways that ownership rights can 

interfere with the liberty of others undermines any attempt to 

derive private property from a right to liberty. 
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The "Why Not?" Argument 

Narveson seems to offer a version of what Lawrence Becker 

calls the "why not?" argument for initial appropriation. 82 

The core of the argument is that initial acquisition of 

unowned goods is morally justified if there is no good reason 

to forbid it. For Narveson the 'no good reason' is no good 

reason having to·do with liberty. Thus Narveson says "if we 

accept the liberty respecting premise, that is, saying that 

people have the right to do what they want to do, then there 

is our answer to why the general principle of rights to 

liberty provides support for ownership of that kind, unless 

overriding considerations of liberty intervene" .83 The 

following seems to capture the general form of the "why not?" 

argument for initial acquisition: M 

(1) If x is unowned, then exclusive appropriation of x 
is not an illegitimate interference with anyone's 
liberty. 

(2) If exclusive appropriation of x is not an 
illegitimate interference with anyone's liberty, 
then there is no good (liberty) reason to forbid 
the appropriation of x. 

(3) If there is no good (liberty) reason to forbid the 
exclusive appropriation of x, then exclusive 

82 Lawrence Becker, Property Rights (Boston: Routledge & 
Kegan Paul, 1977), p 30. 

~ Narveson, The Libertarian Idea, p 83. Narveson runs 
together many different arguments in this section of his book, 
and it is not clear exactly what his main argument is, but the 
"Why not?" argument is clearly one that he does give. 

M See ibid., p 81. 
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appropriation of x is allowed on grounds of 
liberty. 

(4) Therefore, if x is unowned, exclusive appropriation 
of x is allowed on grounds of liberty. 

There are two problems with this argument. First, premise 

(1) is questionable; and second, showing that people are 

allowed to appropriate does not show that anyone thereby 

acquires rights to anything, unless exclusive appropriation 

just is acquisition of rights, in which case if people are 

permitted to do it, then some of them may well succeed. But if 

the latter is the case, premise (3) becomes problematic, since 

exclusively appropriating requires a moral power and showing 

that such a power is not incompatible with liberty does not 

yet show that it is required by a right to liberty. 

since exclusive appropriation -- if it confers ownership 

rights on the appropriator -- interferes with people's liberty 

to use what has been appropriated, the claim in premise (1) 

that such interference is not illegitimate needs to be 

justified. Narveson seems to have the following sort of 

justification in mind: 85 

An act A is an illegitimate interference with S's 
liberty only if S has a right that A not be done. 
But to say that x is unowned is just to say that no 
one has rights, with respect to x. So if x is 
unowned, exclusive appropriation of x is not an 
illegitimate interference with anyone's liberty. 

85 'b'd See LL., P 85. 
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This, however, will not do. From the fact that x is unowned, 

it does not follow that no one has any rights over x which 

would be interfered with by exclusive appropriation. There may 

be, for example, rights to use x, as part of the general right 

to liberty, that would be violated by exclusive appropriation. 

If liberty is construed neutrally as freedom from 

interference by others, then people's having ownership rights 

over external goods interferes with the liberty of others.~ 

Private property rights include the right to exclude others 

from the use of a thing, and as enforceable rights they are 

coercive. If coercive threats constitute an interference with 

liberty, then the mere existence of property rights 

constitutes an interference with liberty, although we may want 

to say instead that coercion only interferes with liberty when 

it in fact prevents someone from performing some act, since 

otherwise we have the consequence that people will in fact do 

what they are not free to do. 

There are two ways in which ownership rights may be 

thought to interfere with the liberty of others; they entail 

an absence of moral liberty to use what is owned by others, 

and when coercively backed they interfere with the de facto 

~ Cf. G.A. Cohen, "Capitalism, Freedom and the 
Proletariat .. , in Alan Ryan ed., The Idea of Freedom (Oxford: 
Oxford University Press, 1979); Alan Ryan, "Property, Liberty 
and On Liberty", in A. Phillips Griffiths ed., Of Liberty 
(Cambridge: Cambridge University Press, 1983); Andrew Reeve, 
Property (NJ: Humanities Press International, 1986). 
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liberty to use what is owned by others. Ownership rights also 

protect liberty because they protect a sphere of liberty for 

the rights-holder; interference with another's use and 

possession of a thing interferes with his liberty and the 

coercive enforcement of ownership rights protects against such 

interference. Since property rights both confer a protected 

sphere on the rights-holder, and at the same time interfere 

with the liberty of others, it is not obvious that a right to 

liberty will protect exclusive appropriation rather than 

protecting a liberty to use external goods. In order to 

justify the claim that exclusive appropriation of external 

goods is not an illegitimate interference with liberty it 

first must be shown that a right to liberty does not include 

a right to use external goods. But this means that we need an 

antecedent account of what the right to liberty protects--we 

cannot derive such an account from the "why not?" argument. 

Even with an antecedent account of what a right to 

liberty protects, the "why not?" argument fails to show that 

people have a right to exclusive appropriation of unowned 

goods, unless the antecedent account already contains such a 

right or contains a right which entails a right of exclusive 

appropriation. If exclusive appropriation consists of engaging 

in a collection of acts such as taking and excluding others 

from what has been taken, establishing that these activities 

do not violate the rights of others does not establish that 
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anyone has a right to engage in them such that others may not 

interfere. People may have no obligation to refrain from 

appropriating, but others may also have no obligation to step 

aside and let them do it. A right to appropriate, rather than 

a mere liberty, will only follow if a right to liberty is a 

right to do whatever there is no good (liberty) reason to 

forbid, which eliminates merely permissible actions. But then 

the first premise of the "why not?" argument will only go 

through if we already know that a right to liberty protects a 

right to exclusive appropriation; if it did not protect such 

a right it would by default protect a right to engage in those 

activities which interfere with appropriation. So, either the 

"why not?" argument shows only that exclusive appropriation is 

permissible, or it must have established its conclusion in 

order for its first premise to go through. 

The discussion of the 'why not?' argument highlights a 

problem with the notion of a general right to liberty 

understood as a claim-right. The concept of a general right to 

liberty leaves us with the question of whose liberties and 

which liberties are to be protected. A claim-right is 

something that imposes a correlative obligation on others, and 

hence is a restriction on the liberty of others. If anything 

that infringes on the liberty of.others is to be prohibited, 

then there is no room for claim-rights of any sort, and a 
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right to liberty would have to be understood in the sense of 

a mere liberty right--a permission. 

since the claim-rights of some, at least if enforced by 

coercion, will interfere with the liberty of others, we cannot 

make sense of the claim that everyone has a right to liberty 

simpliciter. If the right to liberty is a claim-right, then it 

must be a right to do whatever does not interfere with the 

legitimate liberty of others. But such a right lacks content 

unless we have a specification of what those legitimate 

liberties are. In order to give content to claims about what 

is and is not prohibited we need to know not merely what sort 

of actions count as interferences with liberty, but also what 

count as legitimate liberties, and hence what count as 

legitimate and illegitimate interferences. Enforceable rights 

can be thought of both as protecting a sphere of non

interference for the rights holder and as providing legitimate 

spheres of interference with others. To say that A has an 

exclusive right to x is just to say that A is entitled to 

interfere with others I use of x. Similarly, a right to 

liberty, if it is to have any content, must entitle its 

possessor to interfere with the liberty of others. 87 If A is 

to have a claim-right there must be something that others are 

87 Although, as Allen Buchanan pointed out to me, within 
civil society, the government, rather than the right-holder, 
will have the liberty to interfere with the liberty of others, 
on behalf of the right-holder. 
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not at liberty to do, which they would be at liberty to do if 

A did not hold that right. 

The simple notion of a right to do whatever does not 

interfere with the liberty of others will not do, then. What 

is needed is some way of specifying which are the legitimate 

restrictions on liberty. Narveson suggests two ways of 

determining when restrictions are legitimate. Either 

or 

(1) a restriction is legitimate if a system 
allowing such restrictions produces a greater net 
amount of liberty than the alternatives, 

(2) a restriction is legitimate if there is some 
fundamental sphere of liberty attached to each 
person such that the restriction is outside that 
sphere. 88 

These restrictions serve to mark out areas of legitimate and 

illegitimate interference. A right to liberty, then, would be 

the right to do as one wants so long as doing so is not an 

illegitimate interference with others--that is, so long as it 

does not interfere with the rights of others. 

The first method is comparative. The restrictions that 

legitimate interferences with liberty are those that produce 

more net liberty than any alternative set of restrictions. The 

second method identifies a specific set of liberties as basic 

and counts as legitimate interferences those that are required 

88 Narveson, The Libertarian Idea, p.50. 
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to protect that basic set. There is no prima facie reason to 

think that these two methods will produce the same rights. 

Someone may hold, for example, that the basic liberties which 

need to be protected are political liberties, and that to do 

so requires restrictions on rights to acquire private 

property. Yet she may at the same time hold that a system of 

private property rights without these restrictions contains a 

greater net amount of liberty than one with these 

restrictions. 

If libertarian ownership rights are to emerge from a 

right to liberty, then they must come from one of these two 

criteria. I argue, however, that neither of these criteria 

will support such rights. I first argue that the greater 

liberty criterion fails to support the claim that exclusive 

appropriation of unowned goods is not an illegitimate 

interference with liberty. If liberty is construed neutrally 

as freedom from interference by others, then considerations 

about total amount of liberty do not pick out a right to 

exclusive appropriation rather than a right to use external 

goods; if we look only at total amount of liberty we can say 

nothing at all about whether there should be property rights, 

let alone libertarian ownership rights. I then argue that the 

second criterion fails to support ownership rights except in 

a minimal way unless the fundamental sphere of liberty to be 

protected already includes a right to exclusive appropriation, 
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which begs the question. My argument in this section is 

incomplete because I consider only one candidate for a 

fundamental sphere of liberty to be protected--self-ownership. 

There are several reasons for choosing to discuss self

ownership. First, as a right to the exclusive use of one's own 

body and powers it gives the rights holder a protected sphere 

of non-interference and hence is a right which includes a 

sphere of liberty. Second, self-ownership includes ownership 

of one's labour, and labour is a way of interacting with 

external objects. Third, self-ownership plays a role in many 

libertarian arguments, including Narveson's.89 And fourth, 

there are ~ number of arguments which purport to derive 

individual ownership rights from ownership rights in the self. 

The Greater Liberty criterion 

If it is to be shown that private property increases net 

liberty, then it needs to be shown that private property 

rights produce a greater balance of liberty that any 

available alternative system of rights. A detailed discussion 

would require saying something about how to count liberties. 

We want to say something about the number of things that a 

person is free to do wi thout interference, but this is 

problematic. Should we consider the number of act types or the 

89 Ibid., pp 66-68. 
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number of individual actions? Do we need to count both the 

liberty to use provided by property rights, and the liberty to 

exclude others--or is this double counting? If we are only 

concerned wi th freedom from interference by others, do we 

count the liberty to do what is (so far) technologically 

impossible? For example, was my grandfather free to use a 

computer, since no one was interfering with his doing so? 

Some of these questions are more easily answered than 

others. Since the sense of liberty with which we ar.e,concerned 

is freedom from interference by others we can count one person 

as more free than another only if the first is subject to more 

interference by others than is the second person. Thinking of 

it this way, it should be clear that although I am able to use 

a computer because I own one, and that my grandfather was not 

able to use one because they had not been invented yet, this 

is not grounds for saying that my grandfather had less liberty 

than I have. If others things are equal, there was no 

interference by others to which my grandfather was subject and 

to which I am not subject. We also do not want to say that I 

am more subject to interferences with my liberty than was my 

grandfather merely because there are all sorts of computers 

and other things that I am not at liberty to use because my 

liberty to do so is interfered with by others' ownership of 

these things. It would be odd to say that the mere increase in 

the number of consumer goods owned by others interferes with 
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my liberty. This suggests that we do not want to describe 

interferences with liberty so finely as to count as an 

interference with liberty each instance of being unable to use 

what is owned by another. Nonetheless, it is true that I am 

generally not at liberty to use those objects, and that I am 

not at liberty to use them because their exclusive use is 

protected by a coercive institution; this fact does need to be 

reflected in however we count liberties. Having said this 

though, it is difficult to say much more about how to proceed 

in counting interferences with liberty. Despite the vagueness 

inherent in any attempt to calculate liberty, however, I think 

that we can still say something about how ownership rights 

will fare on a greater liberty criterion, and I will say more 

later, specifically in the context of private property, about 

the problem of calculating liberty. 

There are two ways of understanding the claim that a 

restriction on liberty produces a greater net amount of 

liberty. It can be understood as the claim that liberty 

overall is maximized, or it can be understood as the claim 

that each person has a greater amount of liberty given such 

restrictions than she does without them. The first of these 

suggests a utilitarianism of liberties which is incompatible 

with a libertarian thesis of respect for the individual. The 

total amount of liberty seems to be just as great when A has 

the liberty to use Bls body as he pleases as when B has the 
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liberty to use her own body. Although libertarians seem 

willing to trade off one person's liberty for another's when 

it comes to property rights, they are unwilling to do so where 

personal liberties are concerned. Hence a principle of 

maximizing liberty is unsuitable as a general principle for 

deriving libertarian rights from a right to liberty. 

The second of these--requiring that restrictions on 

liberty give each person a greater amount of liberty than she 

would have without such restrictions--does not seem to allow 

room for any claim-rights at all. Although we typically do 

think that it is possible to interfere with liberty in order 

to protect liberty, because we think that actual interferences 

with liberty without some restrictions will be greater than 

the coercive interference with liberty involved in those 

restrictions, this will not amount to increasing liberty for 

each. A system of no rights whatsoever is one in which each is 

formally at liberty to do as she pleases, but where rights are 

absent altogether we may expect a large number of de facto 

interferences with liberty. Since mere Hofeldian liberties do 

not entail a duty in others to refrain from interfering with 

that liberty, each of us is morally free to interfere with one 

another , coercively or otherwise. What interferences with 

liberty will actually exist if there are no protected spheres 

of liberty is, however, entirely a contingent matter. If we 

are Hobbesian pessimists about human nature and also accept 
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that people have roughly equal ability to interfere with each 

other, then we can plausibly argue that most people's liberty 

will be increased by restricting the ways in which people can 

interfere with one another. Thus, for example, if people's 

liberty to make use of one another's bodies is restricted by 

each having a right to the exclusive use of her own body, 

then, if that right is enforced, all have a sphere of freedom 

from interference that they lack without such a restriction. 

But we cannot claim that in so restricting liberty we will 

have increased liberty for each. There will be some who as a 

matter of fact will be less at liberty if such rights are 

enforced, namely, those who in the absence of such rights 

would be successfully interfering with what is now a protected 

sphere. 

Any argument that restrictions on liberty can increase 

the total amount of liberty for each seems doomed to failure; 

even if there is no one from whom restrictions on liberty is 

a net decrease, it seems that restrictions on liberty at best 

just redistribute liberties. As Hillel steiner has argued, in 

order for one person to be free to do some act x there must be 

another person who is at liberty to do y, where y is the act 

that interferes with the first person's liberty to do x. 90 On 

90 Hillel Steiner, "How Free? : Computing Personal 
Liberty", in Of Liberty, A. Phillips Griffiths ed. (Cambridge: 
Cambridge University Press, 1983), pp 73-90. 
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the negative conception of liberty that we are using, a person 

is only unfree in the relevant sense when someone else is 

interfering with her liberty. Hence the person interfering 

must be at liberty to interfere. Looked at in this way, it 

seems that any restriction on liberty will simply redistribute 

liberty, rather than increasing it for each. 

Let us consider specifically how liberty is affected by 

ownership rights. Compare two systems, both of which protect 

some sphere of personal liberty, but where the first also 

contains rights to private property and the second contains 

rights to common use. By rights to common use I mean that 

others are not permitted to interfere coercively with a 

person's use of something, although they may in fact interfere 

by using it themselves. Depending on how we calculate amounts 

of liberty we might say that'a system of ownership rights over 

"external goods contains greater liberty because, when 

enforced, each has the liberty to acquire property, plus 

particular owners each have the liberty to exclude others from 

the use of a thing. Alternatively, we might say that a system 

of common use contains greater liberty, because although 

everyone lacks the liberty to acquire property, each is at 

liberty to use external resources without coercive 

interference. Whether any individual is free to do in the 

first system what he is free to do in the second depends 

entirely on what the distribution of entitlements is in the 
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first system. If some people own no property then there will 

be acts that they will not be free to do in. a private property 

system, but which they are free to do in a system without 

property rights. Gathering berries, for example, is something 

that one is not free to do if others own all the land on which 

the berries grow. Although there is no formal prohibition on 

berry gathering, there is interference with any particular act 

of berry picking, at least in the absence of an owner's 

permission to pick his berries. 

Suppose we compare a situation in which 50 people have 

rights of common use over some piece of land, so that they are 

free to do things like hunt, gather and pasture without 

coercive interference, with a situation in which one of those 

people has acquired exclusive ownership of the land. In the 

former situation each of 50 people was free to engage in a 

variety of activities without interference. In the latter one 

person is free to engage in those activities, plus free to 

engage in a few more. The other 49 people now lack the liberty 

to engage in those activities, al though each is free to 

acquire property. 91 We cannot pick out ei ther of these 

states as being one which allows greater liberty for each 

person. Under private ownership the person who owns everything 

is more at liberty than he would be under common use, but the 

91 The example is essentially that of Alan Ryan, 
"Property, Liberty and On Liberty", p 228. 
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other 49 people have less liberty. Under common ownership the 

49 have more liberty than they do under private ownership, but 

the fiftieth person is less at liberty. 

The argument does not depend on such extreme examples, 

however. Compare rights to common use with the case where 75% 

of the people are property holders. The non-owners are not at 

liberty to use anything that they could under common use, 

except where they have contracted with the owners for such 

use, and even then they lack the liberty to use without 

permission. In addition, the owners are not free to use much 

of what they could in the absence of property rights. Consider 

any particular individual A; under common ownership she is at 

liberty to use whatever is not being used by another. If,on 

the other hand, others own those things, then she is not at 

liberty to use them. She is free to use whatever she herself 

owns plus whatever else she has obtained permission to use. 

Her liberty to use is interfered with. For many people there 

will be more interference with liberty under private ownership 

than under common use. The liberty that does exist with 

property rights may well be more useful to most people, but 

that is not the same as having more liberty. There is no 

reason that this should be surprising to the libertarian. 

Surely the whole point of property rights is that you are 

permitted to interfere with others being able to use what you 

own. 



125 

Ownership rights will not increase liberty for each 

relative to other possible sets of rights, since where 

ownership rights are coercively enforced they interfere with 

others' liberty to use what is owned. The reasons for this 

apply to any rights that are coercively backed, since in the 

absence of such rights at least some people would be free to 

do what the rights of others prohibit them from doing. We can 

and do make sense of the claim that members of one state have 

more liberty than members of another state, but what we mean 

by this claim is that they are more at liberty with respect to 

restrictions placed on them by the government. Political and 

civil liberties, for example, are rights held against 

governments, not rights held against private individuals; we 

can easily talk of people having more or less political or 

civil liberty. Ownership rights, however, cannot be understood 

in the same way. We can ask what reason there is for the 

government to prevent people from coercively excluding others 

from their possessions, but we can equally well ask what 

reason there is for the government to exercise coercion to 

prevent people from using whatever they please. Appeal to how 

much liberty people will have does not provide a decisive 

answer. 

I now turn to some replies that a libertarian might make. 

It might be objected that I am counting liberty in the wrong 

way. Unless an act is forbidden generally , either to all 
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people or to particular people, then their liberty is not 

interfered with. All people are at liberty to pick berries, 

even if they own no berries, so long as no one is forbidding 

berry picking in general. In saying that the someone who owns 

no berry patches is not free to pick berries the libertarian 

might argue that I am confusing liberty with the means to 

exercise that liberty. But this ignores the fact that the 

berryless person lacks the means because others are 

interfering with her. It is not as if the berry owners just 

happen to have the means that she lacks; property is not just 

possession. Having rights to those berries means that the 

berry owners can coercively- interfere with her having berries. 

Not with her owning berries, but with her having berries. 

A libertarian might also suggest, as Narveson does,92 

that it is a mistake to make the kind of comparison that I am 

making between ownership and no ownership because the fact 

that A comes to own an item that was previously unowned "does 

not show that there is now a restriction on others' liberty 

which there wasn't previously", since, for example, A may have 

made that item. Two points can be made in response to this. 

First, unless the item is made of nothing rather than 

something, if others are being excluded coercively from use of 

the object, then at least with respect to the material from 

92 Narveson, The Libertarian Idea, p 78. 
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which that item is made, a restriction on its use ~ exists 

which did not previously exist. Second, Narveson's temporal 

emphasis is misguided. Suppose that A owns a song that she 

wrote and that her ownership rights allow her to exclude 

others from singing that song. The point remains that in 

preventing others from singing she is interfering with their 

liberty. If she did not own it, they would be at liberty to 

sing it without interference. Whether others should be 

permitted to sing the song is separate from the question of 

whether their liberty is interfered with when they are 

prevented from singing the song--clearly the answer to the 

latter question is 'yes'. 

The final libertarian reply that I consider is the claim 

that much of what does exist under private property would not 

have existed without private property.~ In this way private 

property expands the range of opportuni ties available to 

people, and can therefore be supported on liberty grounds. Now 

it is very likely true that private property will increase 

productivity and increase the range of opportunities available 

to people; this is surely one of the reasons why we tend to 

want private property. But it is not a reason of liberty. As 

libertarians themselves insist, to identify liberty with 

93 Cf. Alan Ryan, "Property, Liberty and On Liberty", p 
226. He discusses this argument and argues that it provides 
utilitarian support for property rights, not support for 
ownership as a natural right. 
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having a wide range of opportunities is to confuse liberty 

with something else. That the additional opportunities would 

not exist under a different system does not change the fact 

that if someone is excluded from using these things, her 

liberty is thereby being interfered with. Liberty in the sense 

that we are concerned with is liberty from interference by 

others. If under a system of private ownership rights I come 

to own some good that would not have existed in the absence of 

those rights, it is true that I am at liberty to use that 

good. It is equally true that I would not be at liberty to use 

that good in the absence of private property, because the good 

would not exist. But it is also true that in the latter case 

my lack of liberty to use that good is not due to anyone's 

interfering with my doing so. 

The argument that ownership rights increase liberty will 

not hold. I have compared private ownership only with a right 

to common use, but there are other forms of arrangements with 

respect to external goods which are just as good or preferable 

from the perspective of liberty as property rights. The 

Ihalmiut--who live in the Canadian Inland Barrens--are 

described by Farley Mowat as having a system whereby items are 

regarded as personal possessions of individuals, yet are 

available to anyone who needs them. Consent is not required in 

order to take an item that is the personal possession of 

another, and items need not be returned--they become the 
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personal possessions of whoever takes them. 94 G.A. Cohen 

suggests a partly communal system whereby one is at liberty to 

take what is owned by others provided one returns it when 

done, or when the owner needs it. 95 Property rights do 

protect some liberty, but they do it at the expense of other 

liberties. A choice of how to arrange rights with respect to 

external goods is often a choice of which liberties to 

protect, not a choice of greater liberty versus lesser 

liberty. 

Self Ownership 

According to the second criterion for determining what 

restrictions on liberty are legitimate, an interference with 

liberty is legitimate if it is outside the sphere of some 

fundamental liberty. The candidate for such a fundamental 

protected sphere that I discuss is self-ownership, which 

Narveson identifies with a right to liberty.96 

A right to self-ownership is best thought of as a 

property right in oneself--the right to exclusive use of one's 

body and one's mind. It is a liberty right, because it 

protects one's liberty to use one's own body and powers. 

~ Farley Mowat, People of the Deer (New York: Pyramid 
Books, 1968), p 167. 

95 Cohen, "Capitalism, Freedom and the Proletariat", p 16. 

% Narveson, The Libertarian Idea, p 66. 
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Because self-ownership includes the right to exclude others 

from use, such a right prohibits state activities like 

taxation and military conscription insofar as they can be 

considered forced use of someone else' s labour 0 Whether or not 

taxation counts as an interference with self-ownership will, 

however, turn out to depend on the relation between self

ownership and ownership of external goods. I argue that self

ownership underdetermines questions of ownership in external 

goods, and that much taxation need not interfere with it. 

A key idea that the right to self ownership contains is 

the right not to be forced to do things. This is perhaps what 

underlies the tendency of some libertarians to equate 

restricting others' liberty with forcing them to do this or 

that. Appeal to self ownership explains why libertarians seem 

willing to accept the interferences with liberty that are 

inherent in rights to private property, but are not willing to 

accept the interferences with liberty inherent in 

redistributive taxation. The latter, but not the former, is 

seen as forcing people to do things and hence seen as 

violating their self-ownership. 

Once we have identified self-ownership as a fundamental 

sphere of liberty to be protected, such that restrictions on 

liberty are justified if they fall outside this sphere, there 

is still ambiguity about exactly what a right to liberty 

amounts to. We can identify a right to liberty with the right 
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to self-ownership, making it permissible to do whatever does 

not interfere with the self-ownership of others, or we can 

identify a right to self-ownership with a right (in the sense 

of claim-right) to do whatever does not interfere with the 

self-ownership of others. The latter approach will not work, 

unless a right to self-ownership takes up all the available 

moral space. Suppose that there is some type of act A such 

that doing A does not violate others' self-ownership, but is 

not itself entailed by self-ownership. If a right to liberty 

is a claim-right to do whatever does not violate the self

ownership of others then everyone will have the right to do A, 

which imposes on others a duty not to interfere, but people 

will also have the right to engage in activities that prevent 

A from being done. Given their structure, claim-rights must be 

mutually satisfiable. We cannot, then, identify a right to 

liberty with a claim-right to do whatever does not interfere 

with the self-ownership of others. A right to liberty must 

protect a right to self-ownership, leaving it permissible that 

people engage in whatever activity does not violate the rights 

of others. But mere permissibility is not enough to establish 

ownership rights, unless self-ownership already entails a 

right to exclusive appropriation of external goods. 

The gist of Narveson' s "why not?" argument is that so 

long as exclusive appropriation does not violate anyone' s 

right to liberty, then there would be something wrong with not 
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allowing such acquisitions. But what exactly is it to acquire 

rights to private property, or to fail to allow the 

acquisition of such rights? As Narveson notes, acquiring is 

not an act. According to Narveson, someone acquires something 

by engaging in an activity that constitutes good reason for 

recognizing that they have ownership rights over that 

thing. 97 But what is there about engaging in an activity 

such as, for example, enclosing, plowing, and planting a bit 

of unowned land that is supposed to constitute good reason for 

recognizing rights of ownership in relation to that land? 

According to Narveson "that good reason, in the libertarian 

view, will be whatever good reason there turns out to be for 

allowing people to do as they please, plus the observation 

that in engaging in those acts you were engaging in an ongoing 

track of activity, allowance of which is just what owning that 

bit of land consists in".98 If we take self-ownership to be 

the fundamental liberty to be protected then the good reason 

for allowing the activity will be just that the activity does 

not violate anyone's right to self-ownership. But why think 

that when someone engages in these sorts of activities 

anything more is going on than simply someone engaging in 

these activities? Why is allowing these activities supposed to 

97 Ibid., P 85. 

98 Ibid., P 85. 
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somehow constitute recognizing rights to own the land, rather 

than only, for example, recognizing a right to use the land, 

or recognizing nothing at all? One could allow the activities 

without thereby allowing ownership rights. 

Suppose that Boone engages in some set of acti vi ties such 

as enclosing, plowing and planting, on a bit of unowned land. 

To use coercion to force him off the land would be a violation 

of his rights to self ownership. But suppose instead I simply 
. "}, .. 

move onto a bit of the land that has been left fallow and 

start planting corn myself. What reason could there be from 

the perspective of liberty not to allow me to do this? After 

all, I am not forcing Boone to do anything. True, I am 

interfering with his liberty to leave the land fallow. But it 

is equally true that if Boone were to prevent me from using 

that field he would be interfering with my liberty. 

Considerations of self-ownership do not seem to provide 

conclusive support for one or the other of these as uniquely 

legitimate. 

Ownership rights cannot merely be treated as a default 

position--something that one can acquire in the absence of any 

good reason for preventing it. Failing to "allow" ownership 

rights is not like a government not allowing people to smoke 

drugs, or one person not allowing another to pass by. We can 

pass laws against people owning things, or coercively prevent 

them from doing so, in order to prevent them from exercising 
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ownership rights. We can pass laws against people engaging in 

various sorts of activities--laws against accumulating 

material goods, or against excluding others from the use of 

material resources. We can fail to recoanize ownership rights, 

either collectively by failing to enforce those rights, or 

individually by not acknowledging that we have a duty to 

refrain in certain ways, perhaps by habitually using bits of 

the land without consent. But can we fail to allow ownership 

rights? Or are ownership rights things that people have 

regardless of what everyone else happens to do? 

Ownership rights are complex. If someone has ownership 

rights over a thing x, she has the liberty to use x as she 

pleases (bounded by the rights of others), she has claim

rights against interference by others, and she has the power 

to transfer these rights. More generally, if people have a 

right to own, they have a power to acquire these rights and 

powers, either originally through exclusive appropriation, or 

by having those rights transferred to them by a previous 

rights holder. Whether it makes sense to talk of allowing or 

failing to allow ownership rights depends whether these 

rights and powers can exist independently of social practices 

and institutions that recognize them. If we think that they 

do not exist independently of social practices or 

institutions, then we can fail to allow the rights by failing 

to allow the practices and institutions. But if we do think of 
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ownership rights in this way, then such rights are not going 

to exist merely because people's having them does not violate 

anyone's right to self-ownership. What needs to be asked is 

what moral reason we have for engaging in actions and 

refrainings that constitute recognition of ownership rights. 

Unless people's self-ownership is threatened by the absence of 

these rights, we are under no more obligation to supply people 

with ownership rights than we are to supply them with anything 

else. 

If, on the other hand, ownership rights can exist 

independently of social institutions and practices, then it 

makes no sense to talk of allowing or not allowing ownership 

rights. Either people have them or they do not have them; our 

allowing or not allowing things says nothing about whether 

people have these rights or not. But then showing that 

ownership rights do not violate anyone's right to self

ownership does not establish that people have, or can acquire 

ownership rights, unless one is committed to a principle that 

one has whatever rights do not violate self-ownership. But, as 

argued above, such a principle is unacceptable, because these 

rights will be in direct conflict with each other. What needs 

to be shown is not that ownership of external goods violates 

no one's rights to self-ownership, but that such rights follow 

directly from a right to self-ownership. 
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There are a variety of arguments that purport to show a 

more direct connection between self-ownership and ownership of 

external goods. First, someone might argue that the point is 

not merely one of allowing or not allowing the activities of 

Boone. Instead the point is the nature of the relation that 

holds between Boone and the external resources. One version of 

this sort of argument is the theory of bodily incorporation; 

Boone in engaging in those activities is incorporating 

external resources as part of himself. Second, someone might 

argue that in engaging in these activities Boone is investing 

his labour, and that if we are to respect his right to self 

ownership, we must not make use of his labour (whereas if 

Boone does not own what he has laboured on, then others would 

be free to make use of his labour, which violates his right of 

self ownership). In the next two sections I discuss a bodily 

incorporation argument, and a labour argument for ownership 

rights. w I argue that neither establishes full fledged 

ownership rights, although considerations of labour do provide 

a moral foundation for some sorts of rights over external 

goods. 

W There is also an argument that appropriating external 
resources is connected to self ownership, because it involves 
projecting the self into external stuff. Cf. Stephen Munzer, 
A Theory of Property (cambridge: Cambridge University Press, 
1990), pp 67-70. 
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Bodily Incorporation 

There is an argument, due to Samuel Wheeler, that 

property rights are an extension of body rights, so that if we 

accept that we have a natural right to the use and motion of 

our bodies, then we also have a natural right to property.100 

Wheeler argues that a right to self ownership protects not 

only against coercive interference with an organic body, but 

also against coercive interference with what can be 

incorporated into the body or incorporated as a bodily part. 

If Wheeler were correct that external goods which have been 

appropriated are themselves body parts, then to interfere with 

what has been appropriated would be to interfere with self

ownership. 

Wheeler's argument depends on the claim that natural 

rights to the exclusive use and motion of one's body do not 

depend on various contingent features of bodies. By a "natural 

right", Wheeler means a "right that one has independently of 

institutional arrangements" • 101 In particular, he argues, 

features such as size, attachment of parts, difficulty of 

detachment, agent-control and lack of surplus parts are not 

essential features of having rights to one's body. Thus, for 

example, we would have the same basis for rights over our 

100 Samuel c. Wheeler III, "Natural Property Rights as 
Body Rights", NOus, 14, 2 (May 1980). 

101 Ibid., P 172. 
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kidneys, even were we built so as to have tw:) or three 

. detachable spares. Since body rights are not dependent on 

contingent relationships with our bodies, he argues, we can 

have the same rights over things that are not standardly 

thought of as part of our bodies, such as land, houses and 

money.102 We can have rights over these things to the extent 

that they could be body parts. In saying that these things 

could be body parts Wheeler means that these things are not 

morally or metaphysically different in kind from our organic 

body parts. 103 

Although Wheeler does not offer a theory of what counts 

as bodily incorporation, presumably such things as enclosing, 

102 Wheeler thinks that money is in principle no different 
from one's body parts because one could, given property rights 
in the self, use bits of one's body as items of trade. Ibid., 
p 185. Two things are worth noting about this. First, he takes 
self-ownership to include a right to one's body as capital, 
whidh is not implied by his definition of self-ownership as a 
right to the use and motion of one's body. Nor is a right to 
one's body as capital implied by the right to exist as an 
agent, from which Wheeler attempts to derive a right to self
ownership. Wheeler needs, however, to assume a right to 
capital in oneself since he wants to conclude that one has a 
right to capital in external goods which one incorporates. 
Second, Wheeler does not distinguish between items of trade 
and a medium of exchange. Even though one may trade bits of 
one's body, if one has a right to capital in it, those bits 
are not thereby a medium of exchange, and hence are different 
from money. Wheeler would do better to argue that once we have 
established ownership of the body and external goods, money is 
unproblematic since it is a medium of exchange rather than 
itself a productive good. 

103 Ibid., P 182. 
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plowing and planting a bit of land are the sorts of things 

that are to count as incorporation. Wheeler takes as his 

paradigm case ingestion of food. When we consume a bit of 

food, we incorporate it into our body. He then argues that 

there is a continuum from that case to the appropriation of 

things like land and resources. Suppose that we were so 

constructed that we could ingest bits of twigs and thereby 

grow a wooden leg. This leg would have the same status as an 

ordinary flesh and blood leg, and thus would be protected by 

rights to self ownership. But, he argues, since our rights to 

our bodies do not depend on contingent features such as 

attachment, the case should be the same for a wooden leg that 

we construct, and then attach. If that is so, however, why 

cannot we say the same about anything which can be a body 

part? If a wooden leg can be a body part, then so can a house 

or a piece of land. There is no morally relevant difference 

between these things and a kidney or an eye. 

If external stuff can be incorporated as body parts, then 

a right to self ownership will include whatever has been so 

incorporated. Wheeler states that he is only interested in the 

cases where the stuff incorporated is unowned, so that nobody 

else has rights to it. It will be helpful, however, to 

consider things that someone else already has rights to. 

Wheeler can say one of btlo things here. He can claim that in 

that case the stuff has not been incorporated as a body part; 
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or he can allow that it has been incorporated, but that 

incorporation in such cases does not establish entitlement. 

Wheeler seems inclined towards the first route,1~ as indeed 

he ought to be if incorporation is what establishes 

entitlement; otherwise having incorporated something would 

still leave it open whether one had rights to that thing. But 

to say that whether or not something is a part of one's body 

depends on whether one's acquisition of it is legitimate 

introduces a vagueness about what is to count as a part of a 

person's body that is problematic for Wheeler's general 

project. 

We are in general willing to accept that the bionic parts 

of the six million dollar man are parts of his body, despite 

their not being made of organic matter. But on Wheeler's view 

it turns out that they may not be part of his body after all; 

to know whether or not these bionic bits are a part of his 

body we have to know whether they were acquired by legitimate 

means. If the libertarian is right about taxation, then it 

turns out these government supplied parts are not after all a 

part of his body since they were purchased with money to which 

the government was not entitled. Our ordinary notions about 

what is or is not a part of a person's body are to be 

overturned, but in overturning them we lose any naturalness 

104 Ibid., P 187. 
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about starting with a right to self-ownership, or even what a 

right to self-ownership gives one a right to. 

Once we say that something counts as a part of a person's 

body only if it was acquired legitimately we run into all 

sorts of problems. What about the child who was conceived with 

stolen sperm? Are we to say that half of those chromosomes are 

not part of her body? What about the phenotypic 

characteristics for which those chromosomes are responsible? 

Is the cleft chin that she got from her mother a part of her 

body, but not those baby blue eyes that came from her father's 

genes? Are they a part of his body? Shall we say that her 

father has exclusive rights over them, or perhaps over their 

colour? Is he entitled to a share of whatever she makes 

modelling those baby blues on the pages of Cosmo, or entitled 

to forbid her from modelling them at all? 

Examples such as these raise a serious worry. What counts 

as one's body turns out to depend on what one has rights to. 

I have exclusive rights to the use and motion of my body, but 

what is my body? Why think that I begin with a right to this 

organic entity that we normally think of as my body? 

Wheeler begins with the existence of exclusive rights to 

one's body. But if what is to count as my body depends on what 

I have rights to, then the right to use and move one's body is 

devoid of content without an antecedent account of legitimacy 

that makes no reference to bodies. Bodies become the result 
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of rights, rather than the criterion for them; they are simply 

packages of whatever one has rights to. Wheeler wants to begin 

with an exclusive right over an organic unity, but his account 

undermines the relevance of that organic unity. He can of 

course include being born with something as one way of 

incorporating things. But to stipulate that we have rights to 

the bodies that we are born with is a morally arbitrary 

starting place. Why not rights to something less, or to 

something more? Why not begin with a right to as much talent 

and ability as everyone else? If A is born with less and B 

with more, why not say that some of the ability that came 

attached to B is a part of A or that some of the parts that 

came attached to B are really part of A? If there is no 

morally relevant difference between organic body parts and 

what we typically think of as non-body parts, then it is an 

accident that this arm but not this computer is a part of my 

organic body, in the sense that my having rights to my body is 

not dependent upon my not being that sort of creature. But 

neither is my right to my organic body dependent on my having 

arms. We can argue just as easily on this view that no one has 

a right to the arms they are born with. 

Wheeler argues that rights to one's natural body and 

powers are grounded in one's agency. He argues that we have, 

as a fundamental right, the right to exist as an agent, and 

that since there is no non-arbitrary dividing line between 
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destroying a person's agency and diminishing his power as an 

agent, that the only non-arbi trary moral principle must be 

that one has a right to be as much of an agent as one is. 105 

He concludes that the right to be as much of an agent as one 

is just is a right to own one's organic body--a right to the 

physical and mental powers that one happens to be born with. 

Wheeler cannot, however, simply identify a right to be as much 

of an agent as one is with a right to the body and powers that 

one happens to be born with. If the extent of one's agency is 

determined by one's natural body and powers, then, if one has 

a right to be as much of an agent as one is, there is after 

all a morally relevant difference between rights in the body 

and rights in the external world. If, on the other hand, 

bodily incorporation is an extension of one's agency, then how 

much of an agent one is will not depend on what body and 

powers one happens to have been born with; it will depend 

instead on what one has rights to. But then we still need an 

account of why one has a right to the body and powers that one 

happens to have been born with. What Wheeler needs to do is 

show that there is something special about the relation one 

has to the body and powers one happens to be born with, which 

accounts for one's rights to them, while at the same time 

105 Ibid., P 188. 
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maintaining that there is no morally relevant difference 

between one's body and external objects. 

Labour 

There are several different versions of arguments from 

labour for property rights in what is laboured on. 106 My 

concern is with the claim that if Boone were to have no 

ownership right in what he has laboured on, then others would 

be free to make use of his labour, and hence to violate his 

self ownership. I briefly discuss two arguments that attempt 

to derive ownership rights in external goods from ownership of 

one's labour--the labour theory of desert and the theory that 

labour creates value. 

According to the labour theory of desert, people deserve 

property rights in what they have laboured on provided (1) 

that there is no independent moral requirement that they 

labour, (2) that what they could produce would not have 

existed except for their labour, and (3) that there is no loss 

to others if the labourer has rights to what he has laboured 

on. 107 

106 Cf. Becker, Property Rights, chapter 4, and Munzer, A 
Theory of Property. 

107 Cf. Munzer, A Theory of Property, chapter 10. Becker, 
Property Rights, pp 41-56. 



145 

Mere absence of loss to others only shows that ownership 

rights are permissible, not that one acquires such rights by 

labouring on unowned goods--desert is meant to fill the gap. 

But why does desert enter into the question at all? Engaging 

in some activity for the benefit of oneself is an odd basis 

for desert in the absence of a convention recognizing such 

activity as a basis of desert -- unless desert is simply taken 

to mean entitlement, in which case the argument is not about 

desert, but about how far the ownership of one's labour 

extends (which I discuss below). 

Becker adds to the labour desert theory the notion that 

the labour must benefit others. On Becker's version, the core 

of the argument is that people deserve something for 

benefitting others. 108 In this case people benefit others 

through the contribution of something that they own--namely, 

their labour. 

The simplest response to the labour theory of desert is 

that given by Proudhon-- "Who set you this task ••• and by what 

right do you demand payment from us for labour which we did 

not impose upon you? " 109 If there is some right to "payment" 

108 Becker, Property Rights, p 53. 

109 P.J. Proudhon, What is Property (New York: Humboldt), 
quoted in Munzer, A Theory of Property, p 264. Also see J.J. 
Rousseau, "Discourse on the Origin of Inequality", trans. 
Donald A Cress (Indianapolis: Hackett publishing Co., 1983), 
p 148--"By what right do you claim to exact payment at our 
expense for labour we'did not impose on you?" Rousseau seems 
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it must be by virtue of a general principle that people are 

entitled to compensation for producing value that they are not 

morally required to produce. 110 But this is not compelling as 

a general principle. It would be unreasonable, for example, to 

hold that you are required to compensate someone for unasked 

for renovations to your house, even if you benefit from such 

renovations. If it is objected that the principle only holds 

where there is no interference with property rights, and thus 

that this example begs the question (since it has not been 

established that you have no property rights to that house), 

then we can change the example. Someone cannot simply paint a 

mural on the side of their house and then demand payment from 

all those who get enjoyment from the mural. Or, to borrow 

Nozick's delightful example, one cannot toss books through 

people's windows and then demand payment from them, even if 

the books are of greater value to people than the payment 

demanded. 111 The general principle should be objectionable to 

the libertarian because it permits people a form of unilateral 

to hold that private property in external goods over and above 
what one needs for one's SUbsistence is to be gained at the 
expense of others; thus he would deny that private property 
rights can meet a no loss requirement. Like Locke, he holds 
that taking more that one needs for survival requires the 
consent of others, although unlike Locke he thinks that such 
consent must be explicit. 

110 Becker adopts such a principle, in Property Rights, p 
53 ff. 

111 Nozick, Anarchy. State and utopia, p 95. 
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manipulation. It allows some individuals to decide how things 

will go merely because their activities happen to have benefit 

for others. 

The second variant of an argument from labour rests on 

the claim that labour creates value, where value can be either 

market value or value related to use. According to the labour 

argument for ownership rights, people are entitled to what 

they labour on because the value of external resources is 

created by labour, and each owns her own labour. 

There are two senses in which labour is related to value. 

First, many things are of no use unless one actually labours 

on them. Fertile land needs to be plowed and seeded to produce 

anything that can be used and metals must be refashioned into 

tools or weapons. Second, external resources have potential 

use value which is dependent on what kind of use we can make 

of them. So, for example, an undeveloped piece of land which 

is not of use in its present state has a value related to its 

potential use. The potential use value of a thing will depend 

on available technology. Things do not just come with a fixed 

level of value attached to them. Metal is more valuable when 

we have figured out how to fashion it into tools than it is 

when we can only pick up lumps of it and use them to bash 

things. 

The value of external resources related to potential use 

casts doubt on the argument from labour to ownership right if 



148 

the conclusion is that labour confers full ownership rights in 

whatever is laboured on. Even if objects are only of use when 

laboured on, the objects still have value in being something 

that is available to be laboured on. If we have the capacity 

to fashion iron, but not bronze, then a chunk of iron has more 

value than a chunk of bronze, and the value that an object has 

as something to be laboured on is not wholly dependent on the 

labour that has actually been expended on it. This is so even 

though no value except that due to the value of immediate 

consumption is entirely independent of human creativity, since 

the potential use value of a thing is related to general 

levels of technological development. 

Someone may make tools from metal that are useful in 

various ways. Someone may grow wheat on a piece of land. 

Someone may write a song that other people want to hear. only 

in the latter case is it plausible to say that labour makes 

the entire contribution to value. It may be true that those 

tools can be made only because people discovered a process of 

tool making, or that wheat can be grown on that land only 

because someone invented an irrigation process. But that does 

not show that anyone has a right to some particular bit of 

land because he laboured to plant wheat on it, or a right to 

some particular bit of copper because he fashioned a shield 

from it. 
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Some versions of the argument from labour are more modest 

in their conclusions, claiming only that the labourer is 

entitled to the product of his labour, and, where that is not 

physically separable from what is laboured on, entitled to 

whatever portion of the value of an obj ect is due to his 

labour. So, for example, a farmer who labours to clear a plot 

of land and to grow a crop of wheat is entitled to the wheat 

and is also entitled to whatever increased value the land has 

as result of being cleared for cuI ti vat ion • This argument 

however, does not get us libertarian ownership rights; 

indeed, it is doubtful whether it gets us ownership rights at 

all. 

David Friedman argues that most human income is due to 

labour and that the income solely due to material resources, 

comprising rent on unimproved land and the value of raw 

resources in their natural state, would amount to only one 

twentieth of all income (in the U.S.). He thinks that this 

shows that most interference with property (including 

interference with people's income through things like income 

tax) involves coercing owners, which he takes to violate their 

right of self-ownership. 112 But this ignores the 

contribution that being able to exclude others from material 

resources has made to people's being able to produce things. 

112 David Friedman, The Machinery of Freedom (New 
Rochelle, N.Y.: Arlington House, 1973), pp xiv-xv. 
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It is true that most things are due to human 'effort, but they 

came about by human effort in part because people excluded 

others from resources--because a system of private property 

did exist. The libertarians, in their insistence on the 

primacy of self-ownership, forget that the institution of 

property has also made a contribution. Something more than 

just human labour is involved--in the absence of an 

institution of private property the effects of labour would be 

different. But if people have no right to exclude others in 

the first place, then they have no right to the benefits 

thereby accrued. I do not know how to establish how much is 

due to labour, and how much is due to the existence of an 

institution of property. This is probably an insoluble 

question. But in any case, it is clear that the story is much 

more complicated than the libertarian allows. 

Self-ownership in itself does not directly confer rights 

to land and resources, but only rights to whatever portion of 

the value of a thing is attributable to one's labour. Where 

the value of a thing is wholly attributable to labour we can 

identify the product with the labour, and derive ownership in 

the object from ownership of the labour. But the contribution 

of factors other than individual labour casts doubt on whether 

the claims on external goods that are generated by self

ownership themselves count as ownership rights at all. Since 

value is related to potential use, and something may have more 
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than one potential use, labour which contributes to one 

potential use need not contribute to another. Suppose that 

Boone has cleared and plowed a piece of land. Boone has 

contributed to the value of that land relative to its use as 

a farm. Suppose further that uranium is discovered in the 

area, and that it is highly likely that there is uranium 

underneath the land that Boone is farming. The land now has 

value as a potential mining site, and Boone's labour has not 

contributed to that value. Clearly Boone has no rights of 

ownership over the uranium--it just happens to be on land that 

he is farming. But we must also observe that those who want to 

move in and start mining do not owe Boone anything, since his 

labour does not contribute to the use they want to make of the 

land. No one is making use of Boone's labour wi thout his 

consent--no one is forcing him to do anything. What Boone's 

self-ownership gives him is a right to the exclusive use of 

his body and powers, plus rights to transfer that use. What 

self-ownership does not do is confer control on external 

objects, and without such control the rights that he has fall 

short of ownership rights in those objects. others can make 

use of the same resources as Boone labours on without thereby 

making use of Boone's labour, and, if this is so, Boone does 

not own what he labours on. 

Although ownership of one's labour does not confer 

ownership rights on what is laboured on, it does confer some 
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rights which constrain the ways in which we can interfere with 

people's use of external goods. G.A. Cohen, for example, has 

argued forcefully that self-ownership is incompatible wi th 

equality of condition."3 If we are going to have property at 

all, then if some people work harder than others, then they 

will likely end up with more. If some people through their 

labour come to possess more, and if others cannot make use of 

their labour without the consent of those who possess more, 

then we cannot simply take things away from the first group to 

give to those others without violating the right of the first 

group to self ownership. Although self-ownership is compatible 

with not recognizing ownership of external goods at all, it is 

not compatible with using whatever external goods we happen to 

come across, in whatever form we find them, without concern 

for how they got to be that way. 

At the same time, two things need to be kept in mind. 

The first is that without the contribution of the institution 

of property, the effects of labour would be different, and so 

the claims due to labour will not be as great as libertarians 

sometimes seem to suppose. Second, given the obvious benefits 

of property, it would be reasonable of people to come to a 

bargain whereby some can under certain circumstances exclude 

113 G.A. Cohen, "Self Ownership, World Ownership and 
Equality Part II" in Social Philosophy and Policy, 3, 1 
(spring 1986), pp 77-96. 
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others from the use of things and, given that property will 

benefit people differentially (depending on who gets to end up 

owning things, itself mostly a matter of luck), we might then 

expect that property rights would come encumbered by the 

claims of those who have lost the liberty to make use of the 

external world. 114 

Summary 

I have argued in this chapter that a right to liberty 

will not support ownership rights in external goods, although 

a right to self-ownership does give one some rights with 

respect to external goods. The problem is that a right to 

freedom from interference is not sufficiently rich to support 

rights as powerful as ownership. If we consider general claims 

to freedom from interference, then there is no basis on which 

to choose between the freedom from interference conferred on 

owners by property rights, and the freedom to use which people 

have in the absence of property rights. At a minimum something 

needs to be said about which areas of freedom from 

interference are the important ones to protect, and that 

already requires thinking about some"thing other than just 

negative liberty. However, even if we specify a particular 

sphere of freedom from interference as fundamentally deserving 

114 Cf. Allan Gibbard, "Natural Property Rights", Nous 
10, 1 (March 1976), pp 77-88. 
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of protection, this will not allow us to derive ownership 

rights, unless those are already included in the sphere to be 

protected. 

The only fundamental liberty I have considered is the 

liberty to use one's body and powers inherent in a right of 

self-ownership. Nonetheless, I think that general conclusions 

can be drawn from the discussion. My argument against 

Narveson's account of self-ownership is perfectly general. 

Even when we specify fundamental spheres of liberty to be 

protected, showing that rights of ownership over external 

goods would not violate the protected sphere does not show 

that anyone has such rights. Since ownership rights impose 

duties on others, it also needs to be shown that interference 

with what is appropriated will constitute an interference with 

the fundamental sphere of liberty to be protected. But as long 

as the fundamental sphere to be protected is a personal 

liberty, we can always drive a wedge between it and ownership 

rights, and if we cannot drive such a wedge, then we will, 

like Wheeler, end up being unable to say even what the 

original sphere to be protected gives us a right to. The 

challenge, if we are to derive property rights from a more 

basic right to liberty without begging the question, is to 

find a more basic right sufficiently narrow that exclusive 

appropriation will not infringe anyone's rights, yet 

sufficiently extensive that interference with what has been 
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appropriated will violate such a right. I cannot see that one 

will be able to find such a right, short of simply asserting 

that people have the right to appropriate unowned goods, which 

confers on them a proprietary right in what has been 

appropriated. Given that libertarian ownership rights make 

impermissible any moral rights and duties over and above 

respect for negative rights, such an assertion is 

unacceptable. 
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CHAPTER FIVE 

AUTONOMY 

A right to liberty, construed simply as a right to non

interference by others, is unable to support ownership rights 

in external goods. Although ownership rights confer on people 

the liberty to use what they own, they also interfere with 

liberty to use; people are .typically not free to use what is 

owned by others. Thus considerations of liberty give us no 

reason to prefer ownership rights over liberty to use external 

goods. However, ownership of external goods is not just about 

liberty; it is also about control. To own some item x is to 

have a measure of control over how x is used, and having such 

control is related to having control over one's life. Having 

control over one's life is, in turn, related to being 

autonomous. 

Autonomy is notoriously difficult to define. A core 

meaning of autonomy is indicated by the Greek autos nomos-~to 

be autonomous is to be self-governed, or self-directed. Being 

self-governed can be contrasted with such things as being 

governed by others, or governed by compulsive passions. Within 

this core meaning, however, there are a variety of conceptions 

of what it is to be autonomous. 
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Gerald Dworkin and Lawrence Haworth identify autonomy 

with one's decisions and actions being one's own, with 

choosing the sort of person one wants to be;11S Thomas Hurka 

identifies autonomy with the freedom to choose from a variety 

of options;116 Robert Paul Wolff identifies it with the 

condition of not being subject to another person's will; 117 

Joel Feinberg links autonomy to self-control, self-reliance 

and authenticity; 118 and Isaiah Berlin characterizes being 

autonomous as being master of one's fate. 119 

Autonomy is also used to support a wide variety of claims 

about social and political structures. Gerald Dworkin sees 

autonomy as essentially opposed to both paternalism and 

perfectionism12o and Robert Paul Wolff regards it as 

115 Gerald Dworkin, The Theory and Practice of Autonomy 
(Cambridge: Cambridge University Press, 1988) and Lawrence 
Haworth, Autonomy (New Haven: Yale University Press, 1986). 

116 Thomas Hurka, "Why Value Autonomy", Social Theory and 
Practice, 13, 3 (Fall, 1987), pp 361-382. 

117 Robert Paul Wolff, In Defense of Anarchism (New York: 
Harper and ROw, 1979). 

118 Joel Feinberg, Harm to Self (New York: Oxford 
University Press, 1986), chapter 1. 

119 Isaiah Berlin, "Two Concepts of Liberty", reprinted in 
Berlin, Isaiah, Four Essays on Liberty (Oxford: Oxford 
University Press, 1969). Berlin use the term 'positive 
liberty' rather than 'autonomy'. 

120 G. Dworkin, The Theory and Practice of Autonomy. 
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requiring anarchy. 121 Robert Young takes autonomy to be 

incompatible with laissez-faire capitalism,122 while Nozick 

thinks that appeal to autonomy supports libertarian negative 

rights, which are inconsistent wi th restrictions on the 

operations of capitalist markets. 123 

Part of what complicates the discussion of autonomy, as 

Joel Feinberg points out, is that the term \ autonomy' is 

variously used to refer to capacity for self-government, the 

condition of actually governing oneself, and the right to 

sovereign authority over oneself. 124 The capacity for 

autonomy consists in having the relevant underlying abilities 

for autonomous choice. Candidates for the relevant capacities 

generally include such things as intelligence, judgement, and 

the capacity to formulate and to act on the basis of self-

121 Wolff, In Defense of Anarchism. 

122 Robert Young, Personal Autonomy: Beyond Posi ti ve and 
Negative Liberty (London: Croom Helm, 1986), chapter 8. 

123 Robert Nozick, Anarchy, state and utopia (New York: 
Basic Books, 1974). Nozick does not explicitly identify a 
concern wi th autonomy, but his concerns are sufficiently 
closely related that they can be taken to amount to a concern 
with autonomy. 

124 Feinberg, Harm to Self, p 28. Feinberg also 
distinguishes an ideal of autonomy. See also Joseph Raz, The 
Morality of Freedom, (Oxford: Oxford University Press, 1986), 
pp 204 ff, and 372 ff. Raz distinguishes between autonomy as 
achievement (a concept similar to Feinberg's condition of 
autonomy) and the capacity for autonomy, which he construes 
broadly as including not only capacity in Feinberg's sense, 
but also a sufficient range of options, and independence. 
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chosen plans. The condition of autonomy is the condition of 

exercising those capacities--of actually governing oneself and 

being in control of one's life. As Feinberg notes, one may 

have the relevant capacity, yet not exercise that capacity. 

One may be unable to exercise it because circumstances such as 

coercion, poverty or compulsive passions intervene. One may 

also have the relevant capacities and simply never get around 

to exercising them--someone may just drift through her life 

rather than exercising control over it. 

The different references of the term 'autonomy' in part 

account for why appeal to autonomy is used to support varying 

conclusions about social and political structures. Robert 

Young, for example, thinks that concern for autonomy is 

incompatible with laissez-faire capitalism because he is 

concerned with the impact that concentration of capital can 

have on people's achieving the condition of autonomy. Robert 

Nozick, on the other hand, thinks that appeal to autonomy 

rules out restrictions on the operations of capitalist markets 

because he thinks that the capaci ty for autonomy grounds 

constraints on behaviour, including aright not to be 

coercively interfered with. 

There is, then, no single conception of autonomy, nor 

does autonomy straightforwardly support any claims about 

particular political structures. Nonetheless there are at 

least two reasons for examining the connection between 



160 

autonomy and ownership of external goods. First, the 

conception of a person that underlies the objections to 

consequential ism discussed in Chapter Two is the conception of 

a person having the capacity for autonomous choice. Second, 

there is a close connection between private property and 

autonomy, since autonomy is concerned with control over one's 

life, property rights are concerned with control over external 

goods, and control over external goods is related to control • 

over one's life. 

In this chapter I look at autonomy in terms of control 

over one's life, and argue that there is a link between 

autonomy and rights to private property. As it turns out, 

however, this is not a link that the libertarian can exploit. 

Although autonomy is generally taken to have value, there is 

more than one way in which this value can be linked to action. 

The condition of autonomy can be regarded as a goal to be 

promoted; people's interest in exercising a capacity for 

autonomous choice can be regarded as a valuable interest to be 

protected; or the capacity for autonomy can be regarded as a 

valuable characteristic of people which grounds moral 

constraints on our behaviour toward others. The objections to 

consequential ism discussed in Chapter Two provide reason to 

reject the view that autonomy is a goal to be promoted. Of the 

latter two views, the idea that people's interest in being 

autonomous is to be protected provides a basis for private 



161 

property, although the resulting property rights will fall far 

short of the full-blown capitalist ownership rights that 

libertarians desire. This view will not support a distinction 

between positive and negative rights: protecting people's 

interest in being autonomous can require that ownership rights 

be limited. If on the other hand, the capacity for autonomy is 

viewed as a valuable characteristic of people that grounds 

moral constraints on behaviour, then it will not sup);)ort 

private property, although it can come close to sustaining the 

positive/negative distinction that libertarians desire. I 

begin by clarifying the notion of autonomy as control by 

looking at conditions under which an agent fails to have 

control and hence fails to act autonomously. 

Autonomy and Control 

The objections to consequential ism discussed in Chapter 

Two shared a similar conception of a person. According to this 

conception, a distinctive characteristic of human beings is 

the capacity to act on the basis of self-chosen ongoing 

projects and commitments with which the agent identifies. 

These projects and commitments provide a personal (agent

relative) standard of value for the agent. To describe 

something as a project or commitment suggests not only that 

the agent regards its pursuit or achievement of its object as 

valuable, but also that the pursuit of these projects or 
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commitments provides a structure to the agent's life; projects 

and commitments extend throughout significant periods of an 

agent's life, and both provide a standard for judging the 

value of other ends, and give the agent reason to constrain 

her behaviour in accord with these commitments. Projects and 

commitments may be, but need not be self-regarding. One may be 

committed to promoting literacy or to providing for one's 

children; one may have as a project being stylish ar achieving 

moral excellence. Projects and commitments may, but need not 

be, explicitly planned--commitment to a lover can be a 

commitment in the relevant sense of providing structure to 

one's life and giving one reason to constrain one's behaviour 

in various ways, but it need not include any explicitly 

articulable goals or plans. 

An important feature of the capacity to act on the basis 

of projects and commitments is that these ends are, in some 

sense, self-chosen. We think that a life which includes 

ongoing projects and commitments is valuable not just because 

it contains ends that extend through time, but also because 

these ends are the agent's own. They are not ends that she 

merely regards herself as happening to have, but rather ends 

that she chooses for herself. In saying that these projects 

and commitments are self-chosen, I do not mean that they are 

explicitly chosen in advance of having them. Although some 

projects and commitments are explicitly chosen, many will 
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arise out of situations that we happen to find ourselves in. 

commitments to family, or even to friends and lovers, are not 

something that ,we choose to have in advance. Nonetheless, one 

need not have these commitments passively. Even with projects 

and commi tments that develop out of si tuations that one 

happens to find oneself in, if one also critically judges 

that those commitments are worthwhile independently of one's 

happening to have them, then the relation in which one stands 

to those commitments is relevantly similar to the relation in 

which one stands to explicitly self-chosen ends. This relation 

of critical reflection to one's projects and commitments is an 

integral part of the value of such commitments; it 

distinguishes commitments from mere blind allegiance. 125 

Indeed, the capacity to stand in a critical relation to one's 

projects and commitments seems to me to be why we think of 

human beings as being agents. Surely the reason why we find 

cults like the Moonies objectionable is that they reduce 

people's agency by inculcating in them blind devotion to the 

cult. 

Acting on the basis of self-chosen projects and 

commitments can be contrasted not only with blind allegiance, 

125 Allen Buchanan pointed out to me that the critical 
relation in which an agent stands to her projects and 
commitments explains why we attribute to them the character of 
commitment rather than merely blind allegiance. See also Allen 
Buchanan, "Assessing the communitarian Critique of 
Liberalism", Ethics 99, July 1989, pp 852-882. 
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but also with being a mere passive holder of preferences. A 

mere passive holder of preferences will be indifferent between 

her preferences being satisfied or being extinguished; a 

person who has projects and commitments on the other hand, 

will not be indifferent since she regards her projects and 

commitments as worth having. 

What this notion of a person seems to amount to is a 

conception of a being with the capacity for autonomous choice. 

In sum, an autonomous person is one who acts on the basis of 

ongoing projects and commitments that she chooses; she decides 

how her life will go rather than leaving it up to others or to 

happenstance. A key feature of the autonomous person is 

leading a life which she controls; it is not dictated by 

people or circumstances alien to, or separate from her--though 

it may be limited by them and will inevitably be affected by 

them. 

Although we must suppose that most adult human beings 

have the relevant capacity for autonomy, there are a variety 

of circumstances that can interfere with people's acting 

autonomously. Having control over one's life is closely linked 

to having a range of options from which to choose--one cannot 

choose one's life without options to choose from. 126 As well, 

126 Raz, The Morality of Freedom, p 373, makes this 
point. Cf. Hurka, "Why Value Autonomy?"; Hurka identifies 
being autonomous with choosing among options. 
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these options must be real--there must be a reasonable chance 

that the agent's choices will be effective. If an agent's 

choices are always futile, then she does not control her life; 

she may exercise her capaci ty to choose, but she does not 

succeed in acting on the basis of her ongoing projects and 

commitments. These options must also be meaningful--they must 

offer the agent the opportuni ty to choose to engage in 

pursui ts that count as proj ects and commitments. 127 

External constraints such as coercion, physical barriers 

and lack of material resources, as well as internal 

constraints such as compulsive passions and lack of education 

and skill all do or can narrow the range of options open to 

people. The narrowing of options imposed by these constraints 

is linked to loss of control by the agent when the constraints 

are narrowed in such a way that the person's choices are more 

appropriately thought of as dictated by something external to 

her rather than by herself. The mere narrowing of options or 

presence of constraints, however, is not to be identified with 

loss of autonomy, nor should an ideal of autonomy be 

127 Raz, The Moral i ty of Freedo~l, p 374, argues that, in 
addition, such options must include a range of trivial choices 
if control is to extend to all aspects of one's life. While I 
agree with him that having trivial options is important for 
autonomy, I think it is because exercising one's capacity to 
act on the basis of ongoing projects and commitments requires 
choice about otherwise trivial options. If one is to have 
meaningful options, then one must also have a range of options 
which in themselves are trivial as a means to the pursuit of 
meaningful options. . 



166 

identified with absence of all constraints. To do so would be 

to identify autonomy with freedom, broadly construed. An 

autonomous person is one who controls her own life, but 

controlling one's life is compatible with the presence of 

constraints on action or choice. The mere presence of 

impassable mountains, seas or tundra is a constraint on 

action; it limits one's options, but it need not affect the 

autonomy of one's choice. Similarly the absence of particular 

skills need not render one less autonomous. That someone lacks 

the skill and education to be an auto mechanic, for example, 

need not in any way affect the issue of whether the person's 

choices are made autonomously. Coercive constraints, in 

contrast, interfere with autonomy, even in single instances. 

Yet such coercive constraints need not narrow a person's 

options to any greater degree than do physical barriers or 

lack of education and skill. If one is coercively prevented 

from crossing otherwise passable mountains, seas or tundra, 

then one's autonomy is interfered with (as Napoleon's was when 

he was banished to st. Helena). Similarly, one may be 

coercively prevented from obtaining the skills of an auto 

mechanic. The difference has to do with control--coercion 

transfers control to the person coercing. 
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Global and Occurrent Autonomy 

Autonomy is often thought of as a global, rather than a 

local characteristic of people. 128 To say that a person is 

autonomous is to say .something about her life, or significant 

portions of it considered as a whole; in saying that a person 

is autonomous we say something about her character, and how 

that character is reflected in her life. Since a person 

exercises her autonomy through particular acts and choices, we 

can also talk about these acts and choices being autonomous. 

Global autonomy is a feature of people's lives, or extended 

portions of their lives, whereas occurrent autonomy is a 

feature of particular acts. 

It is global autonomy which is most directly related to 

the idea of a person acting on the basis of self-chosen 

projects and commitments. To say of a person that she acts on 

the basis of such ongoing ends is already to say something 

about significant portions of her life rather than of single 

moments of that life. Global and occurrent autonomy are 

closely connected, however. An autonomous agent not only has 

self-chosen projects and commitment, but also acts on the 

basis of them, and constrains her behaviour in accord with 

them. Global autonomy is manifested in autonomous choices and 

128 See for example Dworkin, Autonomy, p 15: Feinberg, 
Harm to Self, pp 31-32; and Raz, The Morality of Freedom, pp 
203-204. 
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acts. This is why, as Joel Feinberg says, being autonomous 

requires luck; even if one has the relevant capacity for 

autonomy, one will not be autonomous if one is forced to 

become a slave to another, or if, through no fault of one's 

own, one lacks options from which to choose. 129 A particular 

act is autonomous when it relates in the right way to the 

person's projects and commitments. The paradigm of an 

autonomous act is an uncoerced act that flows from self-chosen 

projects or commitments. 

Global and occurrent autonomy are also related in that 

one may lack global autonomy because of systematic 

interference wi th particular acts or choices, and lack of 

global autonomy will result in particular acts and choices 

failing to be autonomous, or failing to be fully autonomous. 

Global autonomy is a matter of degree. One way in which 

global autonomy is a matter of degree is that some aspects of 

an agent's life may be within her control while other aspects 

are not. For example, an addicted smoker may control most 

aspects of her life, but not those that pertain to her 

smoking. 130 Global autonomy is also a matter of degree in 

129 Feinberg, Harm to Self, p 31. 

130 The matter is complicated by cases of people who 
choose to become addicted. The most plausible thing to say 
about this case is that the choice to become an addict was an 
autonomous choice, but that it was a choice which had the 
effect of subsequently diminishing the agent's autonomy. It. 
seems in general perfectly straightforward that people can 
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that we can think of a person's projects and commitments as 

being more or less her own, and in turn think of the actions 

that flow out of them as being more or less the agent's own. 

This suggests that occurrent autonomy may also be a matter of 

degree--some particular act of a person can be characterized 

as more or less her own. Acts that flow from the agent's 

ongoing projects and commitments provide a paradigm of 

autonomous action, while coerced choices are not autonomous at 

all. In between we might identify a variety of factors, such 

as passions or necessity, that interfere to varying 

degrees. 131 

Distinguishing between global and occurrent autonomy 

allows us to distinguish between factors that interfere 

globally and those that interfere locally. Lobotomizing 

someone, for example, is a global interference wi th his 

autonomy. It has the consequence of making each of his 

subsequent choices non-autonomous, but the person lacks 

occurrent autonomy as a result of lacking global autonomy: he 

lacks the conditions under which autonomous choice can occur. 

In contrast, systematic coercion interferes with global 

autonomy by interfering with occurrent autonomy. 

autonomously choose to do what will reduce or eliminate their 
subsequent autonomy. 

131 See Feinberg, Harm to Self, for a discussion of 
degrees of voluntariness. 
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Distinguishing between global and local interference 

allows us to say of someone that her global autonomy is 

interfered with by a set of circumstances, none of which taken 

individually count as interference with occurrent autonomy, 

but which are related in such a way that the agent's life or 

basic aspects of it are not within her control. For example, 

extreme poverty can have the consequence that a person's 

options are dictated by necessi ty , yet at no particular 

instant of choice does lack of material resources at that 

point interfere with occurrent autonomy; if the agent's life 

were on the whole autonomous, a particular choice dictated by 

a temporary lack of material resources would still be 

occurrently autonomous. 

Obstacles to Autonomy 

Being autonomous requires not only that one have the 

capaci ty for autonomy, but also that the conditions under 

which one can exercise autonomous choice obtain. A variety of 

factors can interfere with someone's being able to act 

autonomously, some of which interfere globally and some of 

which interfere locally. Among the factors that interfere 

locally are compulsive passions, weakness of will and 

coercion. An act that is the product of a compulsive passion, 

for example, is not one which flows from the agent's self

chosen projects and commitments; although an agent may have 
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such projects and commitments, compulsive passions interfere 

with her acting on the basis of them. Insofar as such a 

passion is not part of who the agent chooses to be, when she 

is subject to it the passion, rather than she, controls what 

she does. 132 Coercion also takes control over particular acts 

or choices away from the agent, but has the additional feature 

that someone else is then is control of the agent's acts and 

choices. 

other factors which interfere wi th a person's being 

autonomous are better thought of as interfering globally. 

These factors include things like lack of authenticity, 

extreme poverty, or dependence on others. Extreme poverty, for 

example, tends to undermine the possibility of being 

autonomous because it reduces a person's options almost to 

nil. A life spent scrabbling to procure the next bit of food 

is one in which choices are more likely to be dictated by 

necessity than they are to stem from the agent's projects and 

132 Saying that a compulsive passion rather than the agent 
controls what she does need not absolve the agent from being 
responsible for what she does as a result of such a passion. 
Whether we hold her responsible will depend on whether we 
think that she should be able to control them; as Joel 
Feinberg points out, one can be criticized for one's failure 
to be autonomous. Cf. Feinberg, Harm to Self, p 31, where he 
argues that the opportunity for being autonomous is available 
to most people, and that we can blame people for lacking 
autonomy. 
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commitments. 133 Someone who lacks authenticity is not 

autonomous either; her ends are borrowed or forced on her by 

others and so she lacks control over her life. Nor is someone 

who is excessively dependent on others fully autonomous; her 

choices are largely controlled by others rather than by 

herself. 

The factors that interfere wi th people's being 

autonomous, either globally or locally, can be divided into 

two broad groups; those where the agent fails to have control 

over her life or her choices because someone else is in a 

position to exert control, and those where the agent's lack of 

control need not depend on the relation in which others stand 

to her actions and choices. The latter group includes things 

like lack of authenticity and extreme poverty. The former 

group consists of constraints such as coercion and deception, 

as well as being placed in a posi tion such that one is 

dependent on the choices of others. There is overlap between 

the two groups in that things like lack of authenticity and 

extreme poverty can lead to dependence on others, as well as 

be caused by coercion or deception. In themselves, however, 

they are condi tions that interfere wi th an agent's being 

133 The choice of extreme poverty may itself be an 
autonomous choice, and where it is the subsequent choices and 
acts seem also to be autonomous so long as the person sees 
those choices and acts as being part of ongoing commitments 
which he values. 
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autonomous regardless of the relation in which she stands to 

others. In contrast, coercion and deception, as well as 

dependence on others, interfere wi th a person's autonomy 

because of the way in which her acts and choices relate to the 

acts and choices of others. 

Coercive threats and deception interfere with autonomy 

because they take control over a choice away from the agent 

and transfer it to the person coercing or deceiving. They 

differ from the mere presence of physical barriers or false 

beliefs because they make the coerced or deceived person 

subject to the will of another. The direct effect of coercion 

is to narrow a person's options and the direct effect of 

deception is to introduce false beliefs; yet we think that 

coercion and deception interfere with autonomy even when the 

lack of options or false beliefs are such that--were they to 

occur naturally--we would not count them as interferences with 

autonomy • Coercive threats and deception have the further 

feature of manipulating a person's choices. coercion and 

deception interfere with a person's autonomy in virtue of the 

relation between the person coerced or deceived and the person 

coercing or deceiving; the acts and choices of the person who 

is coerced or deceived fail to be fully autonomous because 

they are being dictated by another person, rather than because 

they are the result of necessity or ignorance. 
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The standard instance of coercive threats is a threat to 

inflict harm on someone should demands not be complied with. 

Such threats include threats to kill or injure a person, but 

can also include threats to withdraw benefits that the agent 

has come to expect. 134 When an employer threatens to 

terminate someone's employment if she refuses to engage in 

sexual relations with him, her autonomy is interfered with; 

when someone is threatened with withdrawal of love unless some 

demand is complied with, her autonomy is interfered with. 

Cases of these sorts suggest that protecting autonomy is 

considerably more complicated than some libertarians might 

want to allow. Considerations of sexual harassment by an 

employer, for example, show a conflict between a person IS 

right to do as he wants with his property and protecting 

people's autonomy. Control of external goods can itself be 

used as an instrument of coercion; this is so not only in the 

case of sexual harassment, but in any case where control of 

resources is used to exert personal control over others. 

Someone might argue that if a person chooses to leave 

her job rather than entering into sexual relations with her 

134 Coercive offers and manipulative persuasion, as well 
as coercive threats are often included under coercion. 
Inclusion of these as coercion is controversial, and space 
does not permit my dealing with this controversy, but see, 
for example, Young, Personal Autonomy, and Jon Elster, 
Ulysses and the Sirens (Cambridge: Cambridge University Press, 
1984) for arguments that offers can be coercive. 
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employer, then she is acting autonomously, but that she would 

not be acting autonomously if she chose to have sexual 

relations wi th him in order to avoid losing the job. The 

reasoning is presumably that if she resists the coercive 

threat she is praiseworthy for her action and hence must be 

responsible for it, but that she is not responsible for her 

action if she gives in to the threat. Under this view the 

former choice is autonomous, but the latter choice is not. 

This seems to me, however, to be the wrong way to think about 

it; if she leaves her job because of the coercive threat, her 

choice has still been controlled by someone else. Coercive 

threats interfere in the first instance with occurrent rather 

than wi th global autonomy; they intervene in the normal 

relation that holds between actions and ongoing projects and 

commitments. The coercive threat distorts that relation, even 

when the person resists the threat and fails to do as the 

coercer wishes her to do, because her action is the result of 

someone else I s manipulation. Hence the action is more properly 

thought of as the product of his will rather than her own. We 

do think that she is praiseworthy for resisting the threat, 

but perhaps that praise reflects more on her strength of 

character than on the autonomy of the particular act. If she 

engaged in sexual relations with her employer because she 

needed that job to support her children, then we might well 
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also praise her for her strength of character, but we would 

not call the act fully autonomous. 

Discussion of the relation between coercion and autonomy 

is further complicated when we consider coercively-backed 

social institutions. If coercive threats necessarily interfere 

with autonomy, then any legal institutions or enforceable 

rights will themselves interfere with people's autonomy. 

Autonomy is compatible with the existence of constraints on 

action--autonomous choice takes place within a framework of 

constraints imposed by one's environment and availability of 

resources. The autonomous agent is someone who accommodates 

such constraints and perhaps alters them, rather than simply 

reacting to them. Insofar as her life is planned, she takes 

these constraints into account in her plans. Also, the 

autonomous agent typically does not choose actions that she 

knows will be constrained, although in certain situations she 

may do so for instrumental reasons. 135 Provided that the 

agent has a range of genuine options, these constraints do not 

interfere wi th her being autonomous. We need to consider 

whether or not the reasons for thinking that autonomy is 

135 I have in mind here things like deliberately 
attempting to do something that one knows one will be 
constrained from ~oing, either as a form of social protest, or 
in order to learn how the constraints operate so as to find a 
way around them. 
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compatible with constraints of these sorts also apply to the 

constraints imposed by coercively-backed social institutions. 

Clearly the presence of such institutions is compatible 

wi th the presence of global autonomy, provided that the 

agent's preferences and commitments are not manipulated by 

those institutions and that wi thin those constraints the agent 

has a range of meaningful options from which to choose. 

Indeed, I argue later that global autonomy can be facilitated 

by the presence of such institutions. If coercively-backed 

social institutions necessarily interfere with autonomy, then 

they must interfere with occurrent autonomy. We typically 

think that coercion interferes with autonomy even when the 

restriction of options is in and of itself insignificant. Raz 

suggests that one reason for this is that coercion represents 

a kind of contempt for the person being coerced--it treats him 

as an obj ect. 136 Coercively backed social insti tutions need 

not share this feature of coercion (although they sometimes 

do). Where social institutions themselves are aimed at 

providing a context in which autonomous choice can be 

exercised, they should not be thought of as the subjection of 

one person's will to another. 137 

136 Raz, The Morality of Freedom, p 378. 

137 We should note, however, that in individual cases the 
operation of coercion within social institutions will 
interfere with a person's acting autonomously. When people are 
imprisoned, or when a person is threatened on a particular 
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As well as being subject to the control of another by 

coercive restrictions of one's options, one may also lack 

autonomy due to conditions which put one in a position of 

dependence on others. The lack of means needed to have a wide 

range of options, such as lack of resources, education or 

skills can all affect the extent to which one is dependent on 

the choices of another. One can, of course, be dependent on 

others for a variety of reasons--one's self-esteem may depend 

on the good opinion of one's neighbours, one may be dependent 

on someone's love, or one may lack the initiative to make 

choices of one's own, and all of these may be related to lack 

of resources, education or skills. I concentrate on cases 

where one's need to use the resources controlled by others 

puts one in a position of being dependent on the choices of 

others. 

I focus on two related areas. First, the presence of a 

monopoly over needed goods or services can interfere with an 

agent's occurrent autonomy. Second, lack of material 

resources, lack of ability or skill, and lack of information 

(relative to the position of others with whom one must 

interact) can all interfere with autonomy because they put the 

agent in a position where he is dependent on the choices of 

occasion by someone enforcing the law, then it seems to be an 
interference with occurrent autonomy, although perhaps a 
justified one. 
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others. In discussing these issues I begin by looking briefly 

at legal contracts in order to illustrate how monopolies or 

near monopolies can interfere with autonomy. 

Courts will refuse to uphold unconscionable contracts--

contracts whose terms are "blatantly unfair". A contract might 

be held to be unconscionable when the relative bargaining 

power of one of the contractors puts her in a position to take 

unfair advantage of the other party. 138 In Henningsen v. 

Bloomfield Motors, Inc., for example, the court refused to 

uphold a contract limiting the liability of a car 

manufacturer, on the grounds that the court must not enforce 

a bargain "in which one party has unjustly taken advantage of 

the economic necessities of the other" .139 The concern in 

such cases arises from the state of oligopoly that exists in 

the automotive industry. If warranties waiving manufacturer 

liability are standard, then people who wish to buy a car have 

little choice as to whether or not to sign the waiver. 

If the choice to sign such a waiver is a non-autonomous 

choice, the reason must be that the presence of the oligopoly 

138 For a general discussion of contracts, including 
unconscionable contracts and involuntariness in contracts, see 
Jeffrie G. Murphy and Jules L. Coleman, Philosophy of Law, 
revised edition (Boulder: westview Press, 1990), chapter 4. 

139 cited in Ronald M. Dworkin, "The Model of Rules", 
University of Chicago Law Review 14, (1967). Reprinted in 
Philosophy of Law, third edition, Joel Feinberg and Hyman 
Gross eds. (Belmont: Wadsworth Publishing Company, 1986). 
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of the car manufacturers is a factor that interferes with 

occurrent autonomy. But in general the mere lack of other 

options is not sufficient to undermine occurrent autonomy, 

since autonomous choice must be compatible with constraints on 

the agent's options. In the case of coercion, a single 

instance interferes with autonomy because coercion involves 

not merely a constraint on the agent's actions, but also a 

taking of control by someone other than the agent. If 

unconscionable contracts interfere wi th occurrent autonomy 

then it must be because there is something going on analogous 

to what goes on with coercion. Where the service provided is 

a necessary one the situation has some of the same features as 

does coercion. In Henningsen v. Bloomfield Motors Inc., the 

court considered the necessity of automobiles in society in 

conjunction with the imbalance in bargaining power between the 

car buyer and the manufacturer. The control which monopolies 

or oligopolies have over resources, in conjunction with the 

agent's need for those resources, puts the monopolist or 

oligopolist in a position of being able to dictate his terms 

to others. A monopolist or oligopolist need not take advantage 

of his position, but where he does the situation is implicitly 

coercive. 

unconscionable contracts involve a taking of advantage. 

They are unfair to one of the parties. However, as Jules 

Coleman points out, that a contract is not advantageous to one 
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show that it is 

autonomy. One can 

autonomously choose something that is not to one's long-term 

advantage. Similarly, that a choice is to someone's advantage 

does not show it to be autonomous. Paternalistic interference 

with people's actions is an interference with their autonomy, 

despite its being to their advantage, because it takes control 

over the choice away from the agent; an action induced by 

paternalistic interference may be for the benefit of the 

agent, but it is not fully her act. For this reason, whether 

or not monopolies and oligopolies over necessary goods and 

services do interfere with people's autonomy does not depend 

on whether the choices that people make as a result of such 

monopolies are advantageous to them. Instead, it depends on 

whether the presence of the monopoly or oligopoly is used to 

dictate to the person choices that he would not have made had 

the bargaining power been equal, as was the case in Henningsen 

v. Bloomfield Inc. 

The features that undermine autonomy of choice in the 

case of monopolies can exist generally when people's lack of 

relevant material resources or skills and abilities 

sufficiently narrows their options that they become dependent 

on the will of another. If an agent lacks the skills or 

140 Murphy and Coleman, Philosophy of Law, p 170. 
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resources to take advantage of formally existing 

opportunities, an effective monopoly may exist from his 

perspective. The case of PUllman, Illinois is an example of 

how ownership can create power. George PUllman (of railway car 

fame) established a town in Illinois in which he exercised 

substantial control over the residents' lives. They worked in 

the Pullman-owned enterprises, shopped in Pullman-owned 

stores, lived in Pullman-owned houses, and were subject in 

their daily lives to Pullman-imposed regulations. All 

decisions were made by Pullman. 141 People were free to leave 

and they were not forced togo there, but while there they 

were subject to the decisions of PUllman. Those who lacked 

effective choice to go elsewhere were not autonomous. 

People in PUllman lacked autonomy because they did not 

have the resources to quit, and hence they lacked options. But 

in addition their lack of options left them in a position 

where someone else determined what they could do. The reason 

that their lack of options interfered with autonomy is because 

Pullman controlled the material resources that they needed to 

survive, and because of this was able to exercise control over 

their decisions. As F. A. Hayek puts it, "if the facts which 

141 The case of Pullman is described in Michael Walzer, 
Spheres of Justice ( New York~ Basic Books, 1983), pp 295-302. 
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determine our plans are under the sole control of another, 

then our actions will be similarly controlled n • 142 

George PUllman exercised explicit political and personal 

control over the residents of PUllman. The extent to which he 

was able to do so is perhaps unusual, although the use of 

property to exercise control is by no means unique. For 

example, the current policy adopted by some American firms of 

refusing to hire women of childbearing years for certain 

hazardous jobs is a form of control; the factory owners are 

making choices for these women, and hence are interfering with 

their autonomy. 143 • The practice of not hiring blacks for 

certain sorts of jobs is also a form of control. 

In both these cases, the ownership of resources is being 

used to exercise explicit and deliberate control; but control 

need not be explicitly or deliberately wielded to be 

nonetheless control. People can lack control over their lives 

or over aspects of their lives because their circumstances are 

such that they must act on terms set by another. A person who, 

because of lack of skill or lack of resource, must take some 

142 F.A Hayek, The constitution of Liberty (Chicago: 
University of Chicago Press, 1960), p 134. 

143 The policy was declared unconstitutional by the U. S. 
Supreme Court on what were essentially grounds of autonomy; 
the Court stated that "decisions about the welfare of future 
children must be left to the parents who conceive, bear, 
support and raise them rather than to the employers who hire 
those parents. n The Globe and Mail, national edition, Thursday 
March 21, 1991, AS. 
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particular job to survive is dependent on the will of another, 

provided that the employer has the right to set the terms of 

employment as he chooses. The person who must take the job 

lacks autonomy not only because he lacks resources, but also 

because someone else has access to those resources; the 

combination creates a situation where one person is dependent 

on the choices of another. Unlike coercive threats, the offer 

of a job widens, rather than narrows a person's options. It is 

not the offer per se, that interferes wi th autonomy, but 

rather that the conditions under which he works are determined 

by someone other than himself. The factors that interfere with 

his autonomy operate globally rather than locally; although he 

lacks autonomy, there need not be any specific actions of 

others that interfere with his choices at a particular moment. 

It is rather that within the context of the person's work, the 

conditions for autonomy do not generally obtain. 

I am not claiming that anyone who is employed by someone 

else lacks autonomy. The choice to work for someone else can 

itself be an autonomous choice. Nor can anyone choose in 

complete isolation from the choices of others. This is 

particularly true in a society in which the acti vi ties on 

which people's livelihoods depend are significantly 

interconnected. Homesteaders who lived off the land may have 

been completely independent of the choices of others. Few of 

us, however, are so independent. It is not the mere fact of 
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being affected by the choice of others which interferes with 

autonomy. Nor is it the mere fact of being qualified for only 

one sort of job. Even qualification only for unskilled labour 

need not thereby render someone non-autonomous. Whether he is 

or not depends on the range of his options, on how these 

options are interconnected with the positions of others, and 

on the extent to which as a result of the lack of options what 

he does is dictated by others. What makes someone non

autonomous is having to choose on someone else's terms rather 

than his own. Even if someone is qualified to perform only a 

narrow range of jobs, if the demand for services is such that 

he can bargain for his own terms, then his choices are to that 

extent autonomous. His choices will also be largely autonomous 

if the conditions of work are such that he is given a large 

degree of control over the work environment. 

To be dependent on one particular job is to lack autonomy 

with respect to one's work environment. But one need not be 

dependent on just one particular job in order to lack 

autonomy. Having a range of similar jobs for which one can 

apply does not make a person autonomous if he is not in a 

position to say anything about the terms on which he will 

accept such employment. People who have talents that are in 

demand can usually bargain for the terms on which they will 

work. Those who are poor and unskilled usually cannot. Where 

someone works entirely on terms dictated by others, her work 
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conditions as a whole will be outside the domain of autonomy. 

An example is the recently-instituted policy of Dalmys 

(Canada) Ltd. requiring employees to sign a form pledging to 

wear on the job only clothing purcha.sed from the company's 

retail stores, with the threat of possible dismissal should 

they not wear Dalmys clothing. 144 Dalmys is in a posi tion to 

exercise control even over what is normally a personal choice. 

Clothing is a minor issue, but the general point is tha~ 

concentration of ownership of the means of production can, and 

often does, have the consequence that for many people their 

working conditions are such that in a large area of their 

lives the idea of autonomous choice has little applicability. 

Even if we count the choice to take a job as itself an 

autonomous choice, within the job the agent's choices and 

actions are to a large extent dictated by terms set by 

another. Part of the reason for forming a union is be able to 

exercise more control over one's work environment. unions can 

help facilitate conditions for autonomy because they provide 

a context for grievances within a framework that protects the 

worker from arbitrary decisions by employers, and because they 

provide an opportunity for some input into the structure of 

the work environment. (We should note, however, that where 

unions themselves are large they often do not have the latter 

144 The Globe and Mail, national edition, Wednesday March 
13, 1991, B2-3. 
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effect. There is in some large unions a tendency to 

centralized control, and away from autonomous locals. The 

Teamsters Union, for example, is notorious for the autocratic 

behaviour of its leaders.) 

To be poor and unskilled can also undermine the 

conditions for autonomous choice, at least with respect to 

working conditions, where others have control over the means 

of production. Given that survival depends on one's access to 

the means of production, control over these means creates 

condi tions for control of one person by another. 145 In 

general, poverty and lack of skills are liable to limit 

opportunities for access to the means of production, and hence 

liable to create dependence on those who can grant such 

access. As with coercion, the loss of autonomy involved here 

is due to the relation between one person's will and 

another's. The way in which lack of resources and skills 

interfere with autonomy differs, however, from the way in 

which coercion and manipulation do so, in that the presence of 

the constraints need not be due to any intention on the part 

of another to make someone subject to his will. As well, we 

may not be able to identify any specific action of one person 

145 A comment of Holly smith's suggested to me that the 
relevant issue here is not who ~ the means of production. 
What in this context creates opportunity for control of some 
people by others is control over the means of production, 
which need not be identical with ownership. 
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that interferes with another's autonomy at a particular 

moment. 

Raz argues that the intention to make another subject to 

one's will, which is a part of coercion and manipulation, also 

explains why we count such acts as violations of autonomy. 

Were coercive acts not intentional "they would not amount to 

the subjecting of the will of another person". 146 Similarly, 

Hayek treats coercion as a special case. He argues that even 

where constraints on a person's action are the result of 

exercise of power by another, as long as they are not the 

result of an act aimed at coercing him, then he is not being 

guided by a will other than his own; "its effect on [his] 

freedom is not· different from that of any natural 

calamity" • 147 While the intentional aspect of coercion and 

manipulation is certainly important, the issue of whether one 

is independent of the will of another is nevertheless separate 

from the question of whether one is intentionally made subject 

to the will of another. 

Hayek is right that the effect on an agent's freedom need 

not depend on whether the constraints on his action are the 

resul t of natural events or .of the exercise of power by 

others. To the man who has only one job option it may not 

146 Raz, The Moral i ty of Freedom, p 378. 

147 Hayek, The constitution of Liberty, p 137. 
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matter that he has only that one option because others refuse 

to hire him, or because all the other businesses were wiped 

out by an earthquake; regardless of the cause of his 

predicament, the consequences are the same. But whether anyone 

intended it to be so or not, he is put in the position of 

being dependent on someone else. It need not be coercion that 

puts him there, but with respect to his autonomy his relation 

to others is not a matter of indifference. Someone is subject 

to the will of another when he must do what the other wants in 

order to survive or to retain what is of value to him. This 

holds regardless of why he must do as the other wants. The 

point is not merely the necessity of the choice (one may need 

to dig roots on the inland Barrens to survive); the point is 

that if in order to survive he must work for the only man 

willing to employ him, then he is put in a position where what 

he can choose is dependent on someone else--not because 

anyone is coercing him, but because he is not in circumstances 

under which he can make autonomous choices. 

The intentional nature of coercion is not irrelevant; 

that it is intentional may give us a reason to condemn the 

person who is using coercion. Coercing someone treats them as 

merely a resource to be manipulated and so fails to treat the 

person as an autonomous being; if one has a right to be 

treated as an autonomous being then coercion violates that 

right. But the question of what rights a person has is not the 
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same as the question of what circumstances lead to a reduction 

in their autonomy. Rather than restricting interference with 

autonomy to intentional coercive acts, I prefer to distinguish 

between factors that interfere with someone's autonomy, which 

need not be due to any intention to coerce, and failing to 

treat someone as an autonomous being, which is intentional. 

Autonomy and Property 

The ways in which such negative constraints on action as 

lack of material resources and lack of skills or ability 

interfere with autonomy are related to the social institutions 

wi thin which they occur. The arrangement of social 

institutions and practices can interfere with autonomy, both 

because the presence of certain institutions and practices 

limits choice and because many choices are only possible 

within the framework of social institutions and practices. 

Choice can be limited both by the coercive interference 

of formal institutions and by the more subtle influence of 

informal practices. sexist and racist practices, for example, 

limit the opportunities of those discriminated against, 

although this rarely takes the form of coercion. In addition, 

and more interestingly, many activities can only take place 

wi thin the framework of various institutions and practices. As 

Lawrence Haworth puts it: "Institutions 'institute' the 

possibility of doing things that often, in the absence of 
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institutions, simply could not be done. ,,148 Institutions can 

provide a framework for activities in two ways. First, legal 

or social recognition of an activity can create an option that 

would not exist without that recognition. As Raz points out, 

wi thout the social or legal institution of marriage, one could 

not be married; one could merely cohabit. 149 Second, legal or 

social protections can facilitate activities. They can provide 

increased opportunity for choice by providing a protected 

sphere of non-interference within which an agent is free to 

choose. Economic activities such as buying and selling depend 

on insti tutions in both of these ways. An insti tution of 

property is conceptually necessary for buying and selling, 

since what one buys and sells is property. But property rights 

also provide a protected sphere within which people can engage 

in a variety of activities. 

The concept of autonomy has little application outside 

the framework of social institutions and practices. We can ask 

whether Robinson Crusoe is acting autonomously, and we may 

answer the question in the affirmative, but such a question 

asked of him has little relevance to the concerns we have 

about autonomy. As Raz notes, a main concern with autonomy is 

1Ii8 Haworth, Autonomy, p 112. In chapter 6 he discusses 
institutions as providing domains for autonomy. See also Raz, 
The Morality of Freedom, for a discussion of autonomy and 
institutions, pp 205-207. 

149 Raz, The Morality of Freedom, p 205. 
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concern wi th appropriate relations between people. 150 Social 

institutions and practices to a large extent determine 

relations between people. In addition, although we may want to 

attribute autonomous choice to an isolated Robinson Crusoe, we 

cannot equally attribute it to people in a Hobbesian state of 

nature. Crusoe can act autonomously in the absence of 

institutions precisely because he is isolated from the effects 

of others' actions. In the state of nature, where there is no 

structure wi thin which choice can take place, no one has 

control over her life unless she can coercively exert control 

over others. In particular, institutions of rights 

including property rights -- determine spheres of autonomous 

choice. 

An institution of property can provide a context within 

which autonomous choice can take place. Much of human acti vi ty 

requires external resources. A person who acts on the basis of 

ongoing proj ects and commitments typically requires secure 

access to such resources. If a person lacks such access 

because of the way in which others make use of those 

resources, then the success of his projects and commitments 

will depend on what others choose to do. Consider Boone, who 

is engaging in activities such as enclosing, plowing and 

planting a bit of land, and, in engaging in these activities, 

150 Ibid., P 378. 
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is engaged in or intending to engage in farming. Farming, 

unlike planting a few seeds, putting up a bit of fence, or 

plowing a furrow, is a complex project composed of ordered 

ends that extend through significant periods of time. Take one 

aspect of farming such as leaving fields fallow. Leaving 

fields fallow is an intentional action--merely happening not 

to plant something in a field is not the same as leaving it 

fallow, and it is an activity that extends throughout 

significant periods of time, such as a growing season. If 

Boone is in a situation where others are likely to use bits of 

the fields on which Boone wants to farm, and if Boone knows 

this, then even if Boone chooses to plant nothing in one of 

his fields, he does not thereby choose to leave the field 

fallow. Whether or not the field is left fallow is not a 

choice that is just up to Boone. Generally, if Boone is to 

engage in farming, he needs to be able to make the kinds of 

decisions and choices that are a part of farming, and if 

others are able to use the land as they please, then those 

choices are not just up to Boone. Boone's autonomy need not be 

affected by his being unable to farm, but if almost any 

choices he might make are liable to interference by others, 

then he can make few effective choices, and so is unable to 

act on the basis of his self-chosen ends. 

Being autonomous does not necessarily require property. 

One can renounce material resources and yet be autonomous, and 
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being autonomous is not incompatible with living in a society 

which lacks an institution of property, or with being a 

solitary Robinson Crusoe. owning things does not make one 

autonomous, nor does owning more make one more autonomous. The 

autonomous person is one whose life is her own--she makes her 

own decisions and acts on the basis of self-chosen ongoing 

projects and commitments. But insofar as ongoing projects and 

commitments require the use of external resources, acting on 

the basis of them will require secure access to external 

resources. I use farming as an example because it is an 

activity that requires ongoing use of external resources; 

without secure access to the land one cannot engage in farming 

at all. But the same is true of all sorts of complex 

activities. Although secure access to external resources is 

possible without property, it is improbable given competition 

for resources. An institution of property can facilitate 

autonomy by providing a framework within which people have 

secure access to external resources, and so a framework within 

which people can pursue a variety of ongoing proj ects and 

commitments. 

In the absence of any institution of property, it will be 

true for most people that others are in a position to exercise 

control over their options unless they are in a position to 

coercively exclude those others. Private ownership rights are 

one way in which people can have the relevant control over 
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external resources. Having property rights in some external 

goods x gives the rights-holder control over x because, to the 

extent that he is free to do as he wants with what he owns, it 

gives him the right to exclude others. In excluding others he 

excludes the possibility of their having control over what he 

chooses to do wi th x. 151 To the extent that his long-term 

plans depend on the use of x he has control over how his life 

goes. An institution of private ownership rights provides the 

rights-holder with a framework of control which is not 

contingent on his having sufficient power to coercively 

exclude others. In addition, the market transactions made 

possible by a system of private ownership make possible 

people's having access to a wide variety of material 

resources • Individual ownership, however, is not the only form 

of property. If autonomy is to be connected with private 

ownership it remains to be shown either that only private 

property can provide secure access to external goods, or that 

it is better suited to the task than are the alternatives. 

One alternative to individual ownership rights is 

ownership by the state. If this is taken to mean that the 

state has exclusive control over the use of external 

151 Private property will not, of course, give someone 
complete control over the disposal over the object. Property 
rights can be subject to limitations and in particular will be 
subject to limitations imposed by the rights of others. But 
within the sphere of his right a property owner will have 
exclusive control over its disposal. 
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resources, then individual ownership is clearly preferable for 

protecting autonomy. F.A. Hayek remarks that what is essential 

for the protection of a person against coercion is that "the 

material means which enable him to pursue any plan of action 

should not all be in the exclusive control of one other 

agent".152 Individual ownership is claimed to protect 

against coercion because it distributes control of external 

resources across a large number of people, so that no single 

individual (or group of individuals) will be in a position to 

use control of external resources as an instrument of control 

against others. state ownership, in contrast, vests control 

over· resources in a single source, and hence gives the state 

the means to control people through control of these 

resources. Exclusive control of external resources puts the 

state in a position to exercise totalitarian control. Although 

property rights are not the only rights that are relevant to 

autonomy--individual rights such as rights to freedom of 

expression and freedom of religion protect individual autonomy 

by protecting against state coercion--these other rights will 

be little more than formal rights if the state exercises 

exclusive control over external resources. The meaningful 

exercise of most rights requires material means. The state may 

in fact not exercise its control, however, and so refrain from 

152 Hayek, The constitution of Liberty, p 140. 
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using its rights to interfere with autonomy. What we say about 

autonomy in that case will depend on what the state does with 

its ownership. It might do nothing at all, or it might grant 

people usufructory rights over external goods, but in any case 

state control of resources in and of itself not only does not 

provide an environment within which autonomous choice can be 

exercised, but it concentrates control over resources in a way 

that lends itself to broader control over people's lives. 

A second alternative to private ownership is collective 

ownership. Although the term 'collective ownership' can be 

used to refer to ownership of external resources by everyone, 

as well as ownership rights held by various groups of any 

size, including all members of a state, I shall discuss only 

ownership rights held by groups which are considerably smaller 

in size than the membership of a state. The ownership of 

everything by everyone is best thought of as a starting place 

for how to divide up control of resources, rather than as a 

viable form of property, and public ownership at the level of 

the members of a state usually amounts to a form of state 

control. 

Group rights seem, on the face of it, to take control 

away from the individual. If external resources are to be 

owned by groups, then decisions about how those resources are 

to be used are up to the group, or up to representatives of 

the group. There are various ways in which a group could make 
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decisions about jointly-owned resources; they could use 

collective decision procedures such as unanimous consent or 

majority decision, or they could designate some members of the 

group to make the decisions or hire an outsider to make them. 

Although there is nothing about these methods that prohibits 

individual access to resources, there is nothing intrinsic to 

group rights that makes it likely that individuals will have 

access to the resources needed to carry out proj ects and 

commitments that are distinct from group projects and 

commitments. since autonomy is about individual exercise of 

choice, and we are assessing property rights as a means to 

facilitate that exercise, there is prima facie reason to 

rej ect group control of resources. 153 

A system of private ownership rights, in contrast, has 

the capacity, through the operation of the market, to provide 

individuals with secure access to the material resources they 

need. What is relevant here is not actually owning at any 

given time the material resources on which pursuit of one's 

153 In "Assessing the Commurli tar ian Critique of 
Liberalism", Allen Buchanan has argued that individual rights 
are preferable to group rights because group rights create the 
possibility of a conflict of interest between those who have 
control over the exercise of the right and other members of 
the group. He argues that a consequence of this is that group 
rights may not be exercised in a way which is of benefit to 
all members of the group or may be exercised for ends 
unrelated to the value of the rights. The claim I make about 
property rights applies Buchanan's point to the special case 
of these rights. 



199 

projects and commitments depend, but being able to get access 

to them, either by coming to own them, or by acquiring a right 

to use them (through renting or some other means). As long as 

ownership of resources is distributed broadly, the market will 

tend to make a wide range of goods available to individuals. 

There is a also a tendency for private ownership to close 

off options--for example, it can make alternative cooperative 

arrangements more difficult. However, within the context of 

private ownership, collective ownership can be encouraged as 

an al ternati ve, as the Canadian government programme to 

facilitate the development of cooperative housing has done. In 

contrast, if ownership rights must be held by groups, then we 

eliminate the possibility of individual ownership. 

There is, then, reason to prefer private property to 

collective property as a means of providing people with a 

sphere of autonomous choice. There is also reason to think 

that the attendant rights should be ownership rights, rather 

than, for example, something like rights to secure use. Rights 

to use do not include a right to exchange and hence lack a 

feature that makes ownership rights able to provide access to 

a wide variety of resources. I argued that some form of 

property will, in general, be required if people are to have 

a sphere of autonomous choice, because in the absence of any 

such institution there is liable to be continual interference 

with almost anything anyone wishes to do. Regulation of the 
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use of resources eliminates such interference. But as well, 

ownership rights make possible market transaction, which 

expands the range of opportunities available to people. It 

does not follow, however, that ownership rights must be 

unlimited. 

Although a system of ownership rights can make available 

a range of opportunities for choice, ownership of resources 

can also be used as a means of control, as I argued 

earlier. 154 Historically, property has be·en used as an 

instrument of discrimination, as well as to influence the 

political process. In addition, control of resources on which 

other people's livelihood depends can put one in a position to 

exercise control over them. These all call for limitations on 

ownership rights if we are concerned to protect autonomy. A 

right not to be fired without just cause protects employees 

from the arbitrary exercise of control by employers, as does 

a right not to be discriminated against in the hiring process. 

The legal protection of unions and the regulation of working 

condi tions protect employees from having to accept terms 

dictated by employers. Limitations on accumulation of property 

154 Stephen Munzer, A Theorv of Property (Cambridge: 
Cambridge University Press, 1990), pp 90-93, argues that 
private property necessarily gives control over others, 
because the right to exclude others from things is the right 
to control the terms on which they will use those things. This 
claim is too strong, since where ownership is widely dispersed 
and ownership rights are limited, markets offer the 
possibility of impersonal access to a wide range of resources. 
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ensure a wider dispersal of control over resources. As well, 

ownership rights may be limited by taxation in order to 

provide education, or to increase effective options for those 

who lack material resources 0 

I have argued that both ownership rights and limitations 

on those rights are required to facilitate autonomous choice. 

Nothing follows, however, about whether private property is 

morally required, or about whether limitations on.ownership 

rights are morally justified. Something needs to be said about 

the value of autonomy, and the relation of that value to 

morality. 

Autonomy and Morality 

Autonomy is generally taken to be something valuable. As 

such it has intuitive appeal as a starting place for grounding 

claims about moral duties or rights. Surely a large part of 

the appeal of libertarianism lies in its emphasis on liberty, 

and the main appeal of liberty lies in its relation to 

autonomy. It is because we are capable of autonomous choice 

that liberty is morally relevant to human beings. But having 

said that autonomy is valuable, we must also admit that there 

is by no means consensus as to precisely what is valuable or 

what this value entails. 

Autonomy can be regarded as a valuable condition to be 

promoted; people's interest in being autonomous can be 
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regarded as a valuable interest to be protected; or we can 

hold that autonomy grounds moral constraints on behaviour. The 

latter view lends itself most readily to a libertarian 

treatment, and the first to a consequentialist treatment. 

If we take autonomy to be a valuable goal which we have 

agent-neutral reasons to promote, then we will be led to a 

kind of utilitarianism of autonomy--what we should do is 

maximize autonomy. There are, however, reasons tO'reject such 

a view. First, we cannot make someone autonomous; we cannot 

force a person to exercise her capacity to lead her own life. 

Second, if we regard an injunction to maximize autonomy as an 

injunction to maximize the number of autonomous choices, then 

we seem to treat autonomy as if it were somehow detached from 

individual lives. Being autonomous has to do with whether 

one's life is on the whole self-directed; with whether one's 

life is characterized by acting on the basis of self-chosen 

projects and commitments. Talk of maximizing the number of 

autonomous choices ignores the way in which autonomy is a 

feature of individual lives. Third, a maximizing view of 

autonomy seems particularly vulnerable to the objections to 

consequentialism discussed in Chapter Two. Taking seriously 

the value of exercising one's capacity to act in accord with 

. self-chosen projects and commitments is at odds with also 

regarding people merely as instruments for the production of 

morally good states of affairs, or with requiring them to 
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regard their own projects and commitments as having only 

contingent moral value. 

Although we cannot make people autonomous, since people 

have to choose to lead their own lives, we can to a greater or 

lesser degree facilitate the conditions in which autonomous 

choice can take place. This suggests that we think not in 

terms of promoting autonomy, but in terms of protecting 

people's interest in being autonomous. One way to approach the 

issue is to ask what sorts of rights and duties people should 

have if their interest in autonomy is to be protected. One 

answer is clearly a right to be free from coercive 

interference. But freedom from coercive interference alone, 

although important, is insufficient to provide people with 

space wi thin which to pursue proj ects and commi tments. I 

argued earlier that, in general, a system of ownership will be 

best able to provide a context within which autonomous choice 

can take place. If my argument is correct, then protecting 

individuals' interests in being autonomous requires a system 

of ownership rights. As well, however, it will require 

limitations on those ownership rights. 

protecting people I s interest in being autonomous is 

likely to require not only limitations on what can be 

accumulated, but also a range of positive rights, including 

rights governing conditions of employment, rights protecting 

unions, and, possibly, more extensive rights, such as rights 
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to education and resources where these are needed to ensure 

that inequality in wealth does not make some dependent on 

others who control the basic resources needed for survival. It 

is not part of my aim to detail precisely what rights will be 

required to provide adequate protection for people I s autonomy. 

The basic point, however, is clear. Given that unregulated 

ownership rights tend to produce conditions that interfere 

with people being able to exercise their capacity for 

autonomous choice, if the justification of ownership rights is 

based on their efficacy in protecting that interest we must 

also accept the limitations on those rights required to 

compensate for that. 

This way of justifying ownership rights involves an 

appeal to the general benefits of an institution of private 

ownership, rather than appealing to the relation which holds 

between an individual and some external good. In this sense, 

the form of justification is consequentialist. What is claimed 

to justify an institution of ownership rights is that such an 

institution, when appropriately limited and backed up by 

positive rights designed to ensure that control over resources 

cannot also be used for control over people, is best able to 

ensure the presence of condi tions under which autonomous 

choice can be exercised. 

Although considerations of autonomy can provide support 

for ownership rights, this is not a connection that the 
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libertarian can exploit if he wants to maintain his 

distinction between negative and positive rights. Once we say 

that the basic concern is protecting people's interests in 

being autonomous, we must also allow that libertarian 

ownership rights can conflict with that interest, which in 

turn paves the way for introducing positive rights that limit 

ownership rights. The libertarian must reject this approach, 

and argue instead that respect for autonomy requires 

constraints on interfering with others. But once he does this, 

he will be unable to derive the ownership rights he wants. 

Respect for autonomy requires protection from interfering 

with people • s exercise of their autonomous choice. This 

clearly rules out the use of coercion and deception to narrow 

a person • s options or manipulate his choices. Insofar as 

exercising autonomous choice involves the ongoing use of 

material resources, then refraining from interfering with 

people's use of material resources may be required by respect 

for their autonomy. But this does not imply proprietary rights 

in what one is using. Proprietary rights confer not only use 

of the obj ect but also control over the obj ect. If the 

libertarian were to insist that any interference with others' 

resources fails to respect their autonomy--a claim that he 

needs in order to move from merely temporary rights to use a 

thing without interference to ownership rights in those 

things--then he must explain why appropriation which 
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interferes with other people's use of things does not itself 

fail to respect those people's autonomy. The relation of 

autonomy to ownership rights is best understood by looking at 

the benefits of ownership considered as an institution, rather 

than as an explication of how one person must refrain from 

interfering with another out of respect of autonomy. But once 

we justify ownership rights on the basis of the general 

benefits of a system of ownership rights, we cannot exclude 

limitations on those rights, based on the same considerations. 

Treating Peqple as Ends in Themselves 

In Chapter Two I discussed three objections to 

consequential ism and argued that the conception of a person in 

which these objections are rooted provides the most plausible 

motivation for libertarianism. The relevant conception is the 

conception of a person as having the capacity to choose her 

own ends, and hence having the capacity to form projects and 

commitments with which she identifies, and also having the 

capacity to constrain her behaviour in accord with these ends. 

Such a person possesses the capacity to choose, to a large 

degree, how her life will go. I argued that if we take this 

conception seriously, then the three obj ections to 

consequential ism motivate three criteria of adequacy for a 

moral theory: 

(a) Individual lives must be the basic moral unit. 
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(b) There must be agent-centred prerogatives, so that the 
agent is morally free to pursue her own projects and 
commitments. 

(c) People are not to be treated merely as means. 

It is primarily the latter criterion of adequacy that Nozick 

views as requiring that moral duties should be duties to 

respect negative rights. He seems to think anything stronger 

than negative rights will treat some people as resources for 

the benefit of others. If a consequentialist justification of 

limited ownership rights is to be at all consonant with the 

concern for individuals that underlies libertarianism, it 

should be able to accommodate the concerns raised by these 

objections. 

Clearly a theory of rights based on what is needed to 

protect people's interests in acting autonomously does treat 

the individual as the basic moral unit. Proposed rights and 

duties are judged on the basis of their impact on people's 

being able to lead autonomous lives. Such a theory also 

clearly includes agent-centred prerogatives, since the rights 

and duties chosen are those that provide conditions under 

which people can exercise their capacities for autonomous 

choice. The challenge, then, is to argue that the positive 

rights allowed by such a theory, which limit ownership rights, 

are compatible with treating people as ends in themselves. 

The key issue in whether a moral theory treats people as 

objects turns not on a distinction between positive and 
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negative rights but on how the restrictions on an agent, which 

are implied by the existence of such rights, relate to the 

agent's own ends. One way of treating' someone merely as a 

means is by preventing him from acting in various ways. When 

he is prevented from acting in order to manipulate his 

choices, then clearly he is being treated merely as a means: 

manipulating a person denies a person the status of a being 

with the capacity to choose his own life and treats him merely 

as an instrument to be used. But someone may also be treated 

as a means when he is prevented from acting merely for the 

sake of preventing him from acting, rather than to manipulate 

his choices in any particular direction. Respect for persons 

as ends in themsel ves requires more than refraining from 

treating them as resources. It also requires a certain kind of 

respect for the person as a being with the capacity to act on 

the basis of self-chosen ends. 

Suppose, for example, that someone managed to acquire 

control of most of the arable land and excluded everyone else 

from its use, thereby requiring them to scrounge a living from 

the few remaining bits of land. The person who is excluding 

others from the use of the land does not treat them as a 

resource: he is not treating their presence as something to be 

used for his own benefit. Nonetheless, he fails to treat them 

as ends in themsel ves. He treats them as if they do not 

matter: his actions imply a disregard for their equal interest 
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in making use of the land for the pursuit of projects and 

commitments. If we envisage the person as not only controlling 

most of the arable land, but also as having a right to do so, 

then it is clear that requiring respect for negative rights 

can involve failing to treat people as ends in themselves. 

So far I do not think that I have said anything that a 

libertarian need disagree with. Certainly I do not think that 

Nozick would disagree. The most plausible motivation for his 

proviso that individual acts of appropriation not harm others 

is that only wi th such a proviso will the restrictions on 

action imposed on others by exclusive appropriations be 

related to the ends of those who are to be restricted. But if 

we accept this, then it seems that restrictions on agents 

imposed by positive rights need not require that agents be 

treated as obj ects, provided that those restrictions are 

related in the right way to the agent's ends. 

If limitations on ownership rights interfered with a 

person's exclusive use of his own body and powers, then a 

libertarian could argue that the limitations on ownership 

implied by the existence of positive rights must involve 

treating people as resources, and treat them merely as a 

means. I have argued in Chapter Four, however, that ownership 

of one's body and powers provides only limited rights over 

external goods. In particular, I have argued that libertarians 

vastly overestimate the extent to which the value of external 



210 

goods is due to labour, rather than due both to the value of 

raw resources and to the existence of the insti tution of 

property itself. Thus the libertarian cannot claim that 

limitations on ownership of external goods must involve 

interfering with a person's right to the exclusive use of his 

own labour. This step paves the way for arguing that the 

enforcement of restrictions required by positive rights is 

compatible with treating people as ends in themselves. 

The crucial element in establishing that some set of 

positive rights does not treat people merely as a means is 

establishing that the restrictions placed on agents are 

related to the agents' own ends. But the limitations on 

ownership suggested by a concern for protecting people's 

interest in exercising their capacity for autonomous choice 

are related in the right way to the agent's ends, because they 

are part of a system of restrictions whi"ch also protect his 

interest in acting autonomously. Al though not every 

restriction placed on him will be directly needed to protect 

his being autonomous, these restrictions are required for him 

to have ownership rights at all: in the absence of such 

limitations on ownership those who lack control over resources 

could equally well complain that the restrictions imposed on 

them by others' ownership rights interfere with their interest 

in acting autonomously. Although a system of private ownership 

rights has the capacity to ensure secure access to resources, 
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and thus to facilitate the exercise of autonomous choice 

insofar as such choice requires use of those resources, 

private ownership also tends to leave people open to being 

controlled by those who have control over needed resources. 

Concern for protecting people's interest in acting 

autonomously will justify ownership rights only if it also 

justifies limitations on those rights. 

Summary 

My main aim has been to undermine support for libertarian 

ownership rights. If libertarians are to justify strong 

ownership rights that prohibit interfering with a person doing 

as she pleases with what she owns (except where required by 

other's similar rights), then they need to show that such 

ownership rights are required by more basic rights to non

interference. 

I identified the most plausible motivation for 

libertarianism with the conception of a person that emerged 

from objections to consequentialism. This conception, and in 

particular Nozick's relation of it to the Kantian injunction 

to refrain from treating people merely as means, suggested 

several variations of a right to non-interference that 

libertarians might use, and have used, to ground ownership 

rights. I looked at a right not to be harmed, a right to 

liberty and a right to self-ownership (considered as a special 
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case of liberty), and argued that none of them support 

sUbstantive ownership rights, let alone strong libertarian 

ownership rights. Although I looked at fairly specific 

arguments, the reason for their failure seems perfe~tly 

general. Any principle of non-interference which is 

sufficiently strong to prohibit interference with what has 

been appropriated wil~be too strong to permit appropriation, 

since appropriation will itself interfere with others. 

Although these libertarian principles fail to support any 

SUbstantive ownership rights, I argued that the conception of 

a person which motivated these principles is closely related 

to ownership rights. Ownership rights. can, at- least in 

conjunction with limitations on those rights (primarily in the 

form of positive rights), provide a context in which people 

can exercise their capacity to act on the basis of self-chosen 

projects and commitments. This provides a basis for justifying 

a system of ownership rights, al though not one that the 

libertarian can appeal to if he wishes to maintain his 

rej ection of positive rights, since ownership rights only 

emerge if we appeal to the general benefits of having a system 

of such rights. The same considerations that support a system 

of ownership rights also support limitations on those rights. 

Hence, although the individualistic concerns that underlie 

libertarian rights do provide a basis for ownership rights, 
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these rights will fall far short of the strong ownership 

rights that libertarians want. 

A rejection of the libertarian justification of property 

has a variety of practical consequences. If private property 

rights must be justified on grounds such as those provided by 

consequential ism rather than on those provided by 

libertarianism, and if they must be justified in terms of 

social relations rather than on the basis of individual 

rights, then the libertarian justification for rejecting 

government interference collapses. The debate that we touched 

on in the opening pages of the Introduction over the extent to 

which governments may intervene in the wide variety of matters 

that pertain to property may be carried out on firmer ground. 
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