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PREFACE
We

all

live morally

complex

lives.

We

have

special

obligations tied to our roles as parents, citizens, friends,
and siblings. We have visions of what a good life consists in,
visions whose merit is often doubted by others and sometimes
by

oneself.

We

enter

romantic

entanglements,

encounter

tensions on the job, undertake new projects and regretfully
acknowledge

forsaken

opportunities.

The

complexities

that

confront us require us to make frequent decisions that affect
the tenor of our lives and those we care about. All too often
we find ourselves forced to toss up our hands and abandon the
effort

to

identify

the

right

way

to

impose

order

in

a

distinctly unordered moral life.
Responses to these complexities are often accompanied by
a wish to have more time to think things through, to have more
information on which to base one's decisions,

to be more

subtle and acute in balancing competing demands and desires.
Most of us think that with this added time and brainpower, we
might be able to confidently discern the right path to take in
an otherwise puzzling situation. But who has not on occasion
felt the pull of a different sentiment,

a feeling that no

matter how much time, information or intelligence one had, one
would still be faced with an irresolvable conundrum? I want to
explain

and

overtakes us,

defend

this

latter

feeling

that

sometimes

and show how we can admit the existence of

9

"moral

indeterminacies"

that persist no matter the

added

amounts of time, sophistication or information we might have.
A complementary goal involves showing how we can resist
an urge that often accompanies recognition of indeterminacy.
Some are led from acknowledgement of indeterminacy to the
thought that morality is somehow essentially "up for grabs",
that what moral

truths there are

cannot be universal

or

objective, but rather products of our own "creation". While I
do believe that there is an important place for personal
preference in determining what morality requires of us, I also
believe that there are objective constraints that usually
determine what constitutes morally appropriate behavior.
cannot

defend

the

existence

of

such

constraints

in

I

this

dissertation, but will do the next best thing for my purposes
--show how a

defense of indeterminacy is compatible with

objective views of ethics. It is my belief that most of what
morality

requires

cultural decision.

of

us

is

Further,

not

a

matter

of

personal

or

if something "external" to our

beliefs and attitudes does in fact determine the texture of
morality, this does not mean that the whole moral fabric is
given us fully embroidered. There are gaps in even a fully
objectivist picture of ethics. This dissertation is designed
to show how this can be so.
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ABSTRACT
My dissertation focuses on issues of indeterminacy in
ethics and the philosophy of law. My aim is to establish the
existence of moral indeterminacy and to show how we can allow
some degree of

indeterminacy

in both ethics

and the

law

without necessarily abandoning objectivist positions that may
withstand noncognitivist or legal realist criticisms.
The dissertation is divided into two parts. In the first,
I

devote

a

chapter

to

each

of

three

sources

of

moral

indeterminacy. The first chapter focuses on the open texture
of

moral

concepts.

incommensurability,

The

second

understood

as

concentrates

on

value

incomparability

among

morally laden options. The third is devoted to what I call
descriptive indeterminacy--situations where morally relevant
features can be described in different, equally appropriate
ways, and the moral verdict we reach differs depending upon
which description is selected.
The

second

part

of

the

dissertation

is

devoted

to

exploring the implications of indeterminacy for ethics and
jurisprudence. Chapter Four is given over to metaethics, and
is devoted to defending the compatibility of objectivism and
indeterminacy.

Chapter

Five

considers

a

miscellany

challenges to my conclusions in Chapter Four,

of

and further

develops the case for the compatibility of objectivism and
indeterminacy.

Chapter six examines the structure of moral

11

theories and argues that indeterminacy can be retained in
either a rule-based ethic or one less sympathetic to the
existence of generally-relevant moral properties. The last
chapter

is

devoted

to

establishing

the

existence

ineliminable indeterminacy in any developed system of law.

of

12

INTRODUCTION

Ie The structure of Indeterminacy

A belief that some situation is morally indeterminate is
often expressed by saying that there is no right answer to the
moral questions it raises. Whether there is such an answer
depends, of course, on the questions one is asking. It also
depends on how we understand the locution, "no right answer".
I

think there are two pr imary ways of interpreting this

phrase,

both

indeterminacy.

corresponding
The

first

to

a

relies

distinct
on

a

sort

of moral

rejection

of

the

principle of bivalence. The second relies on the possibility
of moral ties and morally incomparable alternatives.
sometimes the claim that morality is indeterminate is
taken to mean that the principle of the excluded middle [PEM]
fails to hold in all moral matters. This seems a mistake: PEM
and

indeterminacy are compatible.

PEM

claims

that

every

proposition is either true or not true. There are two ways in
which a proposition may be not true. It may be false. Or it
may be neither true nor false.
The principle of bivalence is often confused with the
principle of the excluded middle. The former presupposes the
latter. Bivalence accepts as a truism the claim that every
proposition is either true or not true [PEM]. But it gives its
own reading of the possibilities for propositions that are not

13

true. Bivalence claims that every proposition that is not true
is false. Thus all propositions are either true or false. PEM
allows for a third category: propositions may be neither true
nor false. While compatible with PEM, moral indeterminacy of
the first sort--what I call "truth value indeterminacy"--is

incompatible with bivalence. My position is that PEM is true
and bivalence is false. Thus it is true that all propositions
are either true or not true. It is false that all propositions
are either true or false.
To defend truth value indeterminacy, one must defend the
claim that there are moral judgments that are neither true nor
false. There is a second sense of indeterminacy--what I call
"comparison indeterminacyll--that does not refer to the alethic
status

of

propositions,

but

to

a

certain

set

of

morally

interesting features of states of affairs. Here, a situation
can

be morally

indeterminate

even

if

a

proposition

accurately describes the relevant state of
determinate truth value

(i.e.,

that

affairs has

is either true

or

a

false).

According to comparison indeterminacy, a situation is morally
indeterminate if there is no alternative that exemplifies the
moral property in question to a greater degree than any other.
This type of indeterminacy occurs in situations where at least
two of the available options are of either equal value (moral
ties) or are neither more valuable than one another nor equal
to one another (incomparability).
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The example nowadays most frequently used to illustrate
this type of indeterminacy comes from William styron's book

sophie's Choice. 1 An off icer in the concentration camp to
which Sophie has been deported tells her that she must select
one of her two children to die in the gas chambers. If she
fails to choose, both will be taken from her and killed. It is
certainly true that she had an obligation to select one of her
children, and false that she had no obligation to select at
all.

But there may be no uniquely correct answer to the

question of which child she ought to have chosen. It makes
little difference whether this is because the lives of both
children were equally valuable, or because the value of their
lives is incomparable.
Comparison
mutually

and

exclusive.

truth
In

value

other

indeterminacies

words,

some

are

not

comparatively

indeterminate situations can, and others cannot, be described
by judgments with determinate truth values. The example of
Sophie's choice can show how this is so. Though some relevant
propositions that describe Sophie's situation have determinate
truth values, other propositions may not. For instance, the
judgment that

Sophie

ought

to

save

at

least

one

of

her

children is true, but the claim that she ought to save her
eldest child may be neither true nor false. Thus comparison

N.Y.: Bantam Books, 1980.
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indeterminacy can generate judgments that are true, false, or
neither true nor false. Hence such indeterminacy is compatible
with truth value indeterminacy, but neither entails it nor is
entailed by it. 2
We can now make sense of the common claim that there are
(morally) hard cases for which there is no right answer. Such
cases are morally indeterminate ones. Our moral question may
admit of no right answer because we are searching for the
uniquely best option, and it may be false to say of any of the
available alternatives that it is the funniest or bravest or
most charitable.

(This is comparison indeterminacy--it is

false that option A, B or C is the most X). Alternately, we
may decide that it is neither true nor false that a fetus is
a moral person, that Olivier deserved the Oscar for Hamlet,
that a patient in a persistent vegetative state is dead (this
is truth value indeterminacy).
Before I begin my defense of moral indeterminacy, there
are a few potential misunderstandings that must be dispelled.
The first begins by assuming that a morally indeterminate
situation is one in which contradictory evaluative judgments
are both true. One of two moves invariably follows. First, one

2
The logical independence of the two sorts of
indeterminacies can be shown by noticing that they apply to
different sorts of entities. Comparison indeterminacy is a
feature of states of affairs; truth value indeterminacy is a
feature of propositions.
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can claim that morally indeterminate situations exist, thereby
embracing contradictions. Or one can reject the possibility of
contradiction, thereby rejecting the possibility of morally
indeterminate situations. Both moves rest on the assumption
that we must countenance contradictions if we are to preserve
the possibility of moral indeterminacy. This assumption is
mistaken. We must allow only (i) that some moral judgments may
be

neither

true

nor

false,

propositions

that

balanced

incomparable

different

or

from

describe

claiming

or
a

(ii)

that

situation

there

involving

are

equally

moral

considerations.

This

that

a

and

proposition

true

is
its

contradictory can both be true.
There is a second misunderstanding, one that stems from
epistemological concerns.

It is a mistake to suggest that a

situation is morally indeterminate because we do not or cannot
have sufficient evidence to be epistemically warranted in
claiming, of a moral judgment purporting to describe a state
of affairs, that it is either true or false. situations where
such evidence is lacking are all too common, but it would be
wrong to infer from this kind of evidentiary failing that some
proposition is indeterminate. 3 I wish to set aside evidentiary
3 I
must qualify this claim slightly. For some moral
theories, what an agent is obligated to do does depend on the
evidence she has available to her at the time of action. If,
for instance, an agent is required to maximize expected
utility, and all available evidence suggests that there is no
option that will do this, then this epistemic failure may
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concerns, and concentrate on the stronger metaphysical claim
(that there are morally indeterminate states of affairs and
propositions).

My claim is that even if possessed of all

possibly relevant information, we would rightly judge that
some morally laden situations genuinely involve moral ties or
morally

incomparable

options,

while

others

are

properly

described by judgments that are neither true nor false.
Another caveat:

one should not conclude that general

acceptance of my defense of indeterminacy would result in the
foreclosure

of

moral

suspicions

argument.

about

the

compatibility of my conclusions with robust moral argument
might

naturally

matters

we

think

arise

because we

resolvable.

If

argue
a

only

problem

about

admits

those
of

no

uniquely correct answer, why waste time in disputes? We should
instead recognize the difference in moral tastes and embrace
toleration of those whose attitudes differ from our own. So
the

recognition

of

indeterminacy

leads

invariably

to

a

dampening of moral inquiry.
This line of thought actually masks some fairly difficult
issues, which will be discussed in Chapter Five. For now, it
suffices to notice two things. First, this response would make

generate moral indeterminacy (even if there is in fact some
single action that will maximize real utility). However, in
the remainder of the dissertation, I will concentrate on
showing how even those with perfect information would discover
indeterminacies in the moral realm.
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indeterminacy entail some form of subjectivism or relativism,
an alleged entailment that should be resisted (as I try to
show in Chapters Four and Five).

Second, this pessimistic

response to indeterminacy presuppose an ability to identify
those situations that are and are not morally determinate. I
doubt that we have any such ability, at least on a wide scale.
There is no set procedure that enables us quickly to identify
those judgments or situations that are morally indeterminate.
Far

from

foreclosing

indeterminacy

force

moral

us

to

argument,

persevere

my

in

claims

the

about

trenches

of

sUbstantive moral debate. Only after we have exhausted such
sUbstantive

argument,

and

have

found

conflicting

considerations equally compelling, do we have justification
for believing the matter before us indeterminate.
point,

we

may

legitimately

abandon

argument

At that

designed

to

identify a uniquely correct resolution. But we fallible moral
agents rarely reach that point. And even when we do--even if
justified

in

our

belief

that we

have

exhausted relevant

considerations and identified an indeterminate matter--we may
be wrong, since justified belief does not entail truth. This
is reason enough to think twice before making an inference to
indeterminacy and ending debate.
A final
below)

clarifi~ation.

simply

indeterminate.

that
But

it

a
is

One can say (as I shall often do
state
more

of

affairs

perspicuous

to

is

morally

describe

a

19

situation, not as morally indeterminate simpliciter, but as
morally indeterminate with reference to a particular property.
Moral indeterminacy, we might say,

is property-relative; a

moral judgment describes a situation indeterminate relative to
some moral property or other.

Thus it can be determinate

whether John acted bravely or justly, but indeterminate as to
whether he acted rightly all things considered.

Failure to

precisely specify the feature generating indeterminacy can
lead to a

false

indeterminacies,

impression that a
or,

indeterminacy that do

situation is rife with

more generally,

that the

pockets

of

exist are more pervasi ve than they

really are.

II. An Overview of the Project

The

phenomenon

of

moral

indeterminacy

has

been

underappreciated in ethical writings. No one, to my knowledge,
has yet provided any extended treatment of its nature or its
implications for morals and jurisprudence. My dissertation is
designed to fill that gap. Revealing the structure and sources
of the various sorts of moral indeterminacy is important both
for its own sake and as a means of better understanding many
of the most pressing problems of contemporary ethical and
jurisprudential thinking.
The dissertation is divided into two parts. In the first,
I

identify and devote a chapter to each of three distinct

20

sources of moral indeterminacy:
concepts,

value

the open texture of moral

incommensurability,

and

descriptive

indeterminacy. 4 Part Two focuses on the implications of moral
indeterminacy

for

metaethics,

normative

ethics

and

jurisprudence. Though many of the discussions along the way
concentrate on fairly specific problems, the dissertation as
a whole is unified by a concern for developing two major
themes.
The

first

of

these,

quite

naturally,

defense of the existence of moral (and legal)

consists

of

a

indeterminacy

against critics of various stripes. In nearly every chapter,
we

confront a

different

family

of thinkers

who

deny the

existence of indeterminacy. A few examples: in Chapter One,
the indeterminacy associated with the open texture of our
moral concepts is challenged by those who suggest that we
might conceivably refashion our conceptual repertoire so as to
generate a set of necessary and sufficient conditions for all
morally relevant concepts. In Chapter Two, we are faced with

4
The two types and the three sources of indeterminacy
are related as follows. Open texture gives rise only to truth
value indeterminacy. Incommensurabilities straightforwardly
involve comparison indeterminacy, and, as we have seen,
comparatively indeterminate situations may sometimes (but not
always) be best described by judgments that are neither true
nor false. So value incommensurability involves comparison
indeterminacy and may involve truth value indeterminacy.
Descriptive
indeterminacies generate
only truth value
indeterminacies. Arguments for these associations will be
provided in some detail below.
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a sceptic who denies the existence of incommensurability and
indeterminacy
intuition":

by

the

reliance
belief

on what

that

I

call

legitimate

"the

moral

pervasive
assessment

requires the importation of a single quantifiable value in
virtue of which all relevant alternatives can be compared. In
the final chapter, which makes a case for legal indeterminacy,
I confront those contemporary quasi-natural law thinkers (of
whom Dworkin is the most prominent) who suggest that there is
a right answer to every hard legal case.

Engaging each of

these critics, and others, takes up much of the body of this
work and plays a complementary role to my positive arguments
defending the existence of moral indeterminacy.
The second major theme of the dissertation focuses on
displaying the compatibility of indeterminacy and objectivity
in law and morals.

In morality, indeterminacy (of the sort

that claims that moral
false)

is

usually

judgments may be neither true nor

thought

the

natural

bedfellow

of

noncognitivism. Noncognitivists claim that all moral judgments
are neither true nor false; what could be more natural than to
suppose the acknowledgement of indeterminacy to lead directly
to

noncognitivism?

In

jurisprudence,

the

existing law sometimes underdetermines a

admission

that

verdict is often

thought the first step on a slide down the slippery slope to
legal realism

(or its contemporary manifestation,

Critical

Legal Studies). Throughout the dissertation, I aim to show how
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we can provide a principled defense of indeterminacy in ethics
and the law without committing ourselves to theories that make
the whole of morality or law indeterminate. In fact, as I
shall show, the admission of moral or legal indeterminacy does
not constitute even prima facie evidence for the truth of
noncognitivism or legal realism. 5
In a sense, however, development of this second major
theme

receives

dissertation.

I

only

a

cannot

preliminary
undertake

treatment

within

these

in

the

pages

to

construct a plausible objectivist metaethic, or theory of law.
Each of these is properly subject of a dissertation itself.
Thus this second part of the project can be seen as an attempt
to develop the foundations of a sort of hybrid theory, one
that rejects both wholesale determinacy and indeterminacy in
morality and the law.

Recognizing the realistic limits of my

present enquiry, I have focused primarily on a defense of the
existence of moral and legal indeterminacy. I hope that I have
shown enough if, by the end of this work, we can agree that
the admission of indeterminacy provides not even presumptive
support for noncognitivism or legal realism.

S Legal realism is importantly disanalogous from moral
realism. Whereas the latter theory seeks to show how the
content of morality is properly objective and immune from
personal prejudice and bias, legal realism claims that judges
are not constrained by objective legal facts, but instead are
fairly free to import their own personal preferences in their
official decision-making capacities.
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The

first

three

chapters

constitute

my

case

for

ineliminable indeterminacy in ethics. Chapter One focuses on
the

open

starting

texture
point

of
on

moral

language,

earlier

work

and

done

relies

by

for

its

Waismann

and

Wittgenstein. The aim in that section is to defend the claim
that the best explanation of our inability to know whether
certain states or actions count as instances of some nonmoral
and/ or moral types is that answers to such questions are
underdetermined by the world itself.
arguments

to

those

who

claim

I

then offer several

that

the

extensional

"flexibility" of our current concepts can be removed, taking
indeterminacy with it.
Chapter

Two

indeterminacy
notions of

explores

through

value

the

prospect

of

generating

incommensurability.

incommensurability are presented;

I

Various
settle on

incomparability as the operative one for displaying moral
indeterminacy. I develop six distinct tests for identifying
the sort of indeterminacy that results from incomparability.
I also include a short section on moral ties, a notion more
frequently used than

understood.

I

present two distinct

conceptions of such ties, and show how each generates a sort
of comparison indeterminacy. I conclude the chapter with an
attempt to rebut the critic who requires for reasonable moral
assessments the importation of some single quantifiable value
in virtue of which all relevant alternatives can be compared.
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In Chapter Three,

I

introduce the idea of descriptive

indeterminacy. It sometimes happens that the most reasonable
moral

verdict

to

be

delivered

in

a

given

circumstance

crucially depends on the ways in which relevant situational
features are described.

I argue that there is sometimes no

uniquely correct description of such features,

and that the

different, equally accurate descriptions that can be provided
may at times force us to incompatible moral conclusions. In
the

absence

description

of
is

a

principled

most

means

appropriate,

we

of
are

selecting

which

left with moral

indeterminacy.
In the first chapter of Part Two, I make my case for the
compatibility of ethical objectivism and moral indeterminacy.
I canvass all of the prominent objectivist ethical theories to
show how they leave room for undecidable moral questions.
Chapter Five anticipates some objections to my claims of the
previous

chapter,

and

discusses

some

interesting

topical

issues associated with the effort to make indeterminacy and
objectivism compatible.
Chapter six focuses on the structure of moral theories.
I begin by introducing a taxonomy of theories based on the
roles they assign to rules in fixing moral truth and guiding
us in understanding it. When distinguished in this way, there
seem to be three major families of moral theory: those that
make moral rules absolute and generally specified, those that
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envision such rules

as prima

facie

effectively abandon moral rules.

I

ones,

and those that

claim that each of the

major classes of moral theory must make room for some moral
indeterminacy.
I conclude the dissertation with an extended chapter on
legal indeterminacy. Here I construct a presumptive case for
indeterminacy in the law by identifying distinct types and
sources of such indeterminacy in ways analogous to those
associated with moral indeterminacy. To test the strength of
the presumptive argument, I consider the three most prominent
theories

of

the

nature

of

law,

and

show how their most

plausible formulations must leave room for cases where the law
"runs out".
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CHAPTER ONE: OPEN TEXTURED MORAL CONCEPTS

Open texture is a feature of most of our familiar moral and
nonmoral concepts. In this chapter, I shall argue that open
texture may occasionally generate conceptual vagueness.

In

such contexts, truth value indeterminacy may emerge; judgments
ascribing a vague predicate to some phenomena will sometimes
be neither true nor false. In what follows, I shall provide a
detailed characterization of the nature of open texture and
vagueness, show how vagueness results in indeterminacy, argue
for the ineliminability of open texture, and then concentrate
on rebutting criticisms that consider vagueness and truth
value indeterminacy remediable faults of a conceptual scheme.

I. The Nature of Open Texture
The term "open texture" first appeared in an article
criticizing

phenomenalism written

by

Freidrich Waismann. 6

Phenomenalists argued that material object statements were
reducible to the set of statements reporting the sense data
that provided evidence for them.
statements

were

thought

In other words, empirical

reducible

verified or confirmed them.

to

waismann,

the

evidence

that

after acknowledging

several familiar problems with phenomenalism,

presented a

6
F. waismann, "Verifiability", Proceedings
Aristotelian Society, Supplement, 1945.

of

the
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novel critique based on the idea of open-textured terms. He
argued

that

most

empirical

statements

could

never

be

conclusively verified. Such statements incorporate terms whose
extensions cannot be eXhaustively specified. This inability to
precisely delimit concept extension undermined prospects for
conclusive verifications. Waismann argued that without such
verifications, the phenomenalist project failed.
Open texture, according to Waismann, is a phenomenon that
besets most empirical concepts. One mark of an open textured
concept is our inability to exhaustively enumerate all of its
instances.

Open texture represents

reason that explains this

a

inability.

distinctive

sort of

We may be unable to

exhaustively enumerate the extension of a concept for any of
(at least)

three reasons.

First,

there may be an infinite

number of instances of a certain type. Second, we may lack
some relevant

information that

allows

us

to make

a

firm

classification. Third, we may be possessed of all relevant
information,

but

remain

puzzled

about

an

entity's

classification because of an absence of definitional criteria,
or imprecision in the criteria themselves. Open texture arises
when this third source is present. Thus open texture does not
signal an evidentiary failing (though it may be copresent with
one); rather,
principled,

its presence indicates the existence of some
non-evidentiary

extensional enumeration.

barrier

to

such

exhaustive

If open texture genuinely exists,
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then even a fully informed, ideally rational agent would be
unable

to

render

a

determinate

classification

of

every

phenomenon.
Waismann acknowledged the fact that open textured terms
were usually employed in fairly precise ways. In most cases,
what counts as an instance of some concept is uncontroversial.
since this is so, it will be useful to adopt a distinction
made

by Waismann himself,

vagueness.

that

between

open texture

and

Open texture is that feature of a concept that

represents its capaci"ty to generate extensional imprecision in
certain

contexts.

capacity

in

Vagueness

is

specific situations.

the

realization

Thus

a

concept

of

that

is

open

textured if there is at least one possible scenario in which
its instantiation is irremediably unresolvable. The use of a
concept is vague in just those scenarios when this possibility
is realized. Only when the absence of,

or imprecision in,

definitional criteria yields classificatory puzzlement, do we
have occasion to speak of genuine vagueness.

Vagueness,

I

think, occurs relatively infrequently, while open texture is
pervasive.
The

notions

of

open

texture

and

vagueness

have

interesting connections with definitional criteria (necessary
and sufficient conditions). We cannot infer vagueness in a
particular context from a concept's lack of necessary and
sufficient

conditions.

Nor

can

we

infer

an

absence

of
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vagueness

from

a

concept's

possession

of

necessary

and

sufficient conditions. We can, however, properly conclude that
a concept is open textured if it lacks a set of definitional
criteria.
A concept's being analyzable by a set of definitional
criteria is not itself either necessary or sufficient to avoid
vagueness.

To

example of a

see that
house.

it

is

insufficient,

We can define a

consider

house as a

the

building

suitable for habitation under normal circumstances. But, as we
shall see below, the presence of a definition for this concept
does not ensure absence of vagueness

in all contexts.

Or

consider the notion of a grin, which can be defined as a broad
smile. Whether a facial contraction counts as a smile, and
whether

it

is

broad

unsettlable

in

some

enough to
cases,

count

even

if

as

we

a

grin,

were

to

may
film

be
the

putative grin and replay it in slow motion over and over
again.
Definitional criteria are also unnecessary for abolishing
vagueness. There does not seem to be any good definition of a
hamburger,

yet most questions

of

classification here

are

easily settled. Consider also the prominent example of color
terms. These are what G.E. Moore called "simples", properties
that

are

questions

both

basic

about the

and unanalyzable.
instantiation

of

easily and determinately resolvable.

In most

contexts,

such properties

are

Thus we do not need
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definitions,

nor

are

such

definitions

sufficient,

to

determinately classify much phenomena as instances of certain
types.
There nevertheless is an important relationship between
open texture and the absence of necessary and suff icient
conditions of a certain kind. An open textured concept lacks
a set of necessary and sufficient conditions with which one
can,

in

principle,

definitively determine each and every

instantiation of the concept. This may be because there are no
relevant definitional criteria, or what criteria there are may
themselves be open textured. The notion of being a hamburger,
for instance, is not correlated with any set of definitional
criteria, and so is open textured. The concept of a grin is
thus correlated, but the definitional criteria associated with
this

concept

cannot yield

a

complete

enumeration

of

its

instances (owing to the open texture of the concepts "broad"
and "smile").
The

absence

of

definitional

criteria

that

allow

a

complete extensional enumeration is sufficient to ensure the
existence

of

some

irresolvable

classificatory

questions.

However, since there are other sources of indeterminacy apart
from vagueness, the absence of such criteria is not necessary
for

establishing the

existence

of

indeterminacy.

In what

follows, I shall defend the sufficiency claim, and also show
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how the resulting classificatory puzzlements can result in
truth value indeterminacies.

II. The Existence of Open Texture and Vagueness

I believe that open texture is pervasive. Even ordinary
concepts like "cat" and "human being" are open textured. In
Waismann's examples, we can envision a situation where we are
confronted

by

a

cat-like

creature

who

grew

to

gigantic

proportions, or who could be revived from death. Or we sight
what we think to be our friend, only to find him suddenly
disappeared, then reappeared, then slowly vanishing again. 7 In
these hypothetical cases, we are at a loss as to know how to
classify these beings. The question is whether we are at a

7 Compare a fictional case suggested by Vercors' work,
You Shall Know Them, (NY: Little, Brown, 1981). In a remote
section of New Guinea, a team of anthropologists discovers a
species of primate exhibiting many features of both human
beings and the great apes. Though physically much like apes,
these beings (named IItropis" by the team) bury their dead, can
interbreed with humans, have a rudimentary vocabulary of
roughly a hundred distinct vocalizations, and can genuinely
befriend human beings. After announcing their discovery, the
team finds the land that is home to the tropis has been
purchased by investors hoping to use them as factory laborers.
If human beings, this would amount to slavery; if not, this
would seem a permissible use of "property" (so long as no
cruelty is involved). In an attempt to force the courts to
deal with this issue, one of the team artificially inseminates
a tropis with his own sperm, and then deliberately administers
a lethal injection to the newborn. Ought he to be tried for
first degree murder? Or cruelty to animals (if that)? The
tropis straddles the boundaries of ape and human, and, in this
fictional scene, we have a powerfully drawn example of how
open texture can manifest itself in morally laden situations.
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loss because there is no fact of the matter to be discovered
regarding their classification, or whether some additional but
unavailable evidence could remedy our ignorance. As I shall
argue, the former seems the more plausible explanation.
For Waismann, prospects for vagueness arose only because
of

the

possibility

of

our

unanticipated circumstances. 8

being

confronted

by

novel,

An implication of his position

is that so long as we avoid hypothetical scenarios, we can be
assured that problems of vagueness will not arise.

I think

this position mistaken. We do not have to envision vanishing
friends and gigantic cats to be confronted with open texture
and vagueness.

In fact,

I

suggest that novelty or lack of

foreseeability on our part is inessential to establishing the
existence of open-textured concepts. There are many examples
in which we can discover elements of open texture even in
perfectly ordinary, familiar contexts.
8 This is the key to H.L.A. Hart's understanding of open
texture in The Concept of Law, (Oxford: Oxford University
Press, 1961), pp.120-132, though the novel cases Hart was
concerned with did not, as in Waismann's examples, enter the
realm of science fiction. Legal rules have to be couched in
general classifying terms so as to cover novel cases that
cannot be foreseen by legislators. The problem, as Hart saw
it, was that some of these novel cases would incorporate
features that made their subsumption under these rules
questionable. At such times, there would be good reasons for
and against applying the strictures of the rules to the novel
case. sometimes the reasons would be evenly balanced,
generating judicial discretion. For more on this, see Chapter
VII. For a comparison of Waismann and Hart on open texture,
see Brian Bix, "H. L.A. Hart and the 'Open Texture' of
Language", Law and Philosophy 10 (1991), pp.51-72.
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Consider what it is to be bald, or to be a house, or a
hamburger. All of these common notions are open textured and
on occasion generate vagueness. Certainly Telly Savalas is
bald, and Sophia Loren isn't. Does Gorbachev qualify? Or a
student at a Tibetan lamasery? We may have all the evidence we
like, yet definitive answers to these questions seem elusive.
We are rarely in the position of wondering whether something
is a house, but imagine two architectural students arguing
vehemently about whether a lean-to, a quonset hut, a three
bedroom apartment, or the Taj Mahal qualified. Certainly we
may feel understandably hesitant about claiming that one party
must be right in each of these cases. Or consider the case of
a hamburger i

even so pedestrian a concept may be vague in

certain contexts. Though we know the thing at McDonalds is one
such, does something that looks like it but is made of turkey
count? Can we allow so-called "veggie-burgers" within the
class? What about non-flattened, spherical portions of ground
beef sandwiched between two buns? The prospect of an "openfaced" hamburger may be met with scorn by true aficionados, as
would a Lilliputian attempt measuring but a quarter-inch in
diameter.

Suppose we

reversed

the

fat-to-beef

ratio

and

absurdly argued till dawn about whether such a thing counted
as a hamburger. I suggest that there is no uniquely correct
answer to the question of whether any of these candidates
truly qualifies as a bona fide hamburger. If that is so, then
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all of these familiar concepts are genuinely open-textured,
and, in some cases, may display some degree of vagueness. When
that occurs,

judgments describing the relevant phenomena as

subsumable under the vague classifier will be indeterminate.
One major source of open texture stems from what I shall
call "Sorites-type" concepts.

The Sorites paradox challenges

our assumptions about the composition of certain phenomena by
means of a

straightforward mathematical

induction.

In the

classic example, the base step claims that a collection of a
million sand grains represents a heap.

The induction step

claims that the removal of a single grain of sand from a heap
of n-grains will be insufficient to alter its status as a
heap. Both steps seem obvious, but with enough patience we
would arrive at the conclusion that a single grain of sand
would constitute a heap, a claim as obviously false as the
premises are true.
"Sorites concepts" are those whose instances stand at
different ends of a spectrum, cycle or progression, and whose
instances cannot be distinguished from one another by means of
any bright line or determinate threshold. Though there are
criteria of application related to each of the stages, there
may be no way to definitively classify things that occupy a
sort of middle ground. Though we know a sapling and a tree
when we see them, we may be unable to fix the status of the
sapling after it has grown six or eight months. A statement
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describing the entity as a tree may be indeterminate, despite
our having all the evidence relevant to its classification.
Analogous considerations arise in cases of a tadpole and a
frog, night and day, childhood and adolescence. There are no
precise boundary lines separating instances of these types at
the margins.

There may be no fact of the matter as to whether

the organism, that two weeks ago was a tadpole, is now a frog,
whether this moment of dawn qualifies as day, this moment of
dusk

as

night,

this

eleven

year

old

as

an

adolescent.

statements describing the relevant phenomena as a
tree,

an adolescent,

or as day or night,

frog,

a

may be rendered

indeterminate by inclusion of such open textured terms.

III. open Texture, Vagueness and Moral Indeterminacy

There are important links between the open texture of
empirical terms and the

indeterminacy of truth values of

statements that incorporate them. Before discussing these, I
should warn of one such "link" that should be avoided. One
cannot make a direct inference from the fact that an open
textured term is employed in a statement to the conclusion
that the statement is neither true nor false. Most statements
incorporating open textured terms will have a
truth value.

This is because,

in most cases,

determinate
no vagueness
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manifests itself, and so whether something exemplifies the
relevant concept is not an open question.
To use a previous example, whether or not someone counts
as

bald is usually easily settled.

Thus most statements

describing someone as bald will be either true or false. My
claim is simply that the predominant precision in specifying
concept extension is compatible with the existence of areas
around the "penumbra" or "periphery" of concepts (these are
Hart's terms) that generate vagueness, and that vagueness in
turn can lead to truth value indeterminacies. In some cases,
there will either be no definitional criteria to fix concept
extension, or what criteria there are will not definitively
include or exclude some phenomenon as an instance of the term
they are associated with. When vagueness manifests itself-when there is an unresol vable question about whether this
thing is an instance of that type--then a statement assigning
the vague predicate to the phenomenon in question will most
always be neither true nor false. 9
Following Waismann, I have been speaking throughout of
the open texture of nonmoral concepts.
open

texture

is

not

But indeterminacy

resulting

from

restricted

to

such

concepts,

as can be seen by considering a familiar moral

problem generated by the abortion debate. One major difficulty

9

An exception to this claim is described below, fn. 12.
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is whether or not the fetus can count, at any stage of its
development, as a "moral person", i.e., as an agent capable of
possessing rights and other moral relations. Despite intense
philosophical scrutiny over the past twenty years, no one has
been able to

identify a

set of

necessary and

sufficient

conditions that would precisely delimit the extension of the
concept.

This inability to state necessary and sufficient

conditions does not, of course, allow us to directly j.nfer the
futility of such a project,

but it does constitute a good

prima facie case for the open texture of the concept of moral
personhood.
I cannot at this point enter the sUbstantive discussion
about the criteria of personhood. What is important at this
juncture is to realize what would follow if we could establish
the open texture of moral personhood. Moral judgments that
attribute

personhood

to

fetuses

(or

permanently

comatose

patients, or some "higher" animals) may be indeterminate, not
because

we

lack

classification,

some
but

evidence
because

that
the

could

settle

boundaries

their

of

the

classification are themselves imprecise. Whether or not an
eight

month

fetus

counts

as

a

moral

person

may

be

indeterminate--it may genuinely be neither true nor false that
such a being qualifies.
Rather than multiply examples, I think a defense of moral
indeterminacy can be made

in a more general fashion.

The
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general argument depends on two claims. The first is simply
that there are some vague nonmoral concepts. If there are such
concepts, then there may be no fact of the matter as to how to
classify certain phenomena. The second essential claim is that
moral phenomena supervene on, or are constituted by, nonmoral
phenomena.

In other words,

the moral status of a situation

always depends at least in part on some relevant set of facts
that can be described

in nonmoral terms .10

For instance,

whether something is a murder depends on whether it involved
a killing; infidelity depends on the existence of a promise,
bravery on the presence of danger, charity on donation.

If

the general claim about the pervasiveness of open texture
among nonmoral concepts is correct, then there may be no fact
of the matter about what,

in certain contexts, counts as a

promise, as danger, as donation. 11
10 I don't mean to prejudice the question of whether moral
concepts can be reduced without remainder to nonmoral ones. In
fact, I think such type-type naturalistic reductions of the
moral realm implausible. The present point, however, does not
rely on this overly strong reductive picture, but on the
weaker claim that moral phenomena depend to some extent on the
features of a world nonmorally described.
11 Even the case of killing presents difficulties. As is
the case with most open textured terms, if we were to know all
the relevant facts, we would usually be able to identify
whether the phenomena under consideration counted as an
instance of some type. But the concept of killing, like so
many others, has its "fuzzy edges". Suppose Ahmed is a desert
nomad hated by Hafez and Ibrahim. Hafez attempts to kill Ahmed
by poisoning his water rations. Later that same day Ibrahim,
not knowing of Hafez' actions, punctures Ahmed's water
container and lets all the water drain to the desert floor.
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As I cautioned earlier, this does not allow us to infer
the indeterminacy of every statement that mentions promising
or charity. Indeed, it is also true that a statement need not
be rendered indeterminate, even when the open texture of one
of its constituent terms manifests itself. 12

However, some

indeterminacy will likely be generated by the vagueness of the
nonmoral concepts on which the moral statements depend. If
there is no fact of the matter about whether your casual nod
in response to my offer represented a promise, then there may
not be a fact of the matter concerning your fidelity. The
statement that describes you as unfaithful in this instance
may

be

neither

true

nor

false,

the moral

indeterminacy

Ahmed dies of dehydration. Who, if anyone, has killed Ahmed?
There is persistent disagreement among commentators on this
case about the correct verdict. It seems plausible to
attribute this lack of consensus to the fact that killing is
an open textured concept whose extension cannot be precisely
fixed. This inability to specify the concept extension does
not appear to result from a lack of evidence--after all, what
more need we know about the nomad's case to arrive at a
decision? Rather, there seems to be no fact of the matter
awaiting discovery, and this is what generates the persistent
disagreement. [This example is adapted from one provided by
Leo Katz in his book Bad Acts and Guilty Minds, (Chicago:
University of Chicago Press, 1987), p. 210.
Katz himself
derived the example from J.A. McLaughlin, "Proximate Cause",
Harvard Law Review 39 (1925-6), pp. 149, 155.]
U For instance, it may be a genuinely undecidable matter
as to whether or not this sweater is blue. Nevertheless, the
statement that this sweater is bluer than this other (orange)
sweater may be true. This points to a general feature of
language, viz., that comparative concepts are often more
precise in their application than the categoricals from which
they are derived. I owe this point to Rob Cummins.
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resulting in this case from the vagueness of the nonmoral
concept of "promise".
Prospects for indeterminacy grow when we incorporate more
than one open textured term into a statement. As before, the
mere presence of open textured terms, even a plurality of
them, is not sufficient to infer indeterminacy, since open
texture

is not identical with vagueness.

In some cases,

however, lack of consensus about the moral evaluation of a
si tuation is best explained by indeterminacy. Murder,
instance,

is

committed

when

(and

only

when)

for

someone

unjustifiably kills another. As we saw above (fn. 11), whether
some action is an instance of killing may be indeterminate.
And whether that same action

is,

all things considered,

morally unjustifiable, may also be unresolvable in principle.
In these admittedly rare cases, a statement that describes the
relevant action as a murder may be doubly indeterminate as a
result of the vagueness affecting both of its constituent
elements. 13
13
Some cases of identifying cruel and unusual
punishment provide other examples of indeterminacy as
generated by a plurality of open textured terms. Though often
crystal clear, there may sometimes be no fact of the matter as
to whether a given act or practice counts as cruel or unusual.
Even "punishment" is an open textured term. [See Fleming v.
Nestor, 80 S. ct. 1367 (1960), and Joel Feinberg's discussion
of the case in "The Expressive Function of Punishment," in
Doing and Deserving, (Princeton: Princeton University Press,
1970) .] Thus some statements describing an action or practice
as cruel and unusual punishment may be irremediably
indeterminate.
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I take it that the second component of my argument, that
moral

statements

crucially

rely

on

nonmoral

facts,

is

uncontroversial. Thus the success of my argument for moral
indeterminacy depends on vindicating the claim about the open
texture of nonmoral terms. I think there are two complementary
ways

to

do

this.

First,

one

must

select

examples

that

plausibly appear to be instances of open textured concepts.
Second,
examples,

one

must

defuse

alternative

accounts

of

these

accounts that seek to eliminate open texture and

indeterminacy.

I

have

already

presented

some

commonplace

examples in attempts to buttress my claims. Now let me turn to
opponents who disagree with my claims about open texture,
vagueness and indeterminacy.

IV. objections and Replies
Opponents

may

reject

the

claim

that

vagueness

and

indeterminacy are ineliminable. Those who do this may either
acknowledge that present concepts are vague, but proceed to
argue that they need not be, or they may deny that even our
current conceptual repertoire is open textured.
The first line of criticism suggests that whatever open
texture there may be among our current concepts is eliminable.
The

requisite

elimination

would

take

place

by

providing

necessary and sufficient conditions that completely specify
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the extension for all concepts.

Uncertainty about whether

something is an X would always in principle be resolvable;
imprecision in fixing an entity's classification must signal
some cognitive limitation on our part, rather than an absence
of determinate classification.
I think that the prima facie case for open texture and
vagueness, derived from examples and the prospect of novel,
unanticipated "marginal" cases, cannot be undermined merely by
the

assertion

discovery,

a

that
set

of

there

exists,

necessary

and

"out

there"

sufficient

awaiting
conditions

corresponding to all of our concepts. The best way to argue
for definitional criteria is to supply them. The dearth of
such criteria--almost every nonmoral and moral term has yet to
be defined, despite philosophical work on these problems that
began with Socrates--is good (albeit inconclusive) evidence
that open texture is ineliminable.
Those who reject prospects of ineliminable open texture
may claim that we simply have not given sufficient attention
to the reformation of our conceptual repertoire. Such a critic
might say that what we ought to do is to individuate concepts
more finely, stipulating necessary and sufficient conditions
where necessary to remove the open texture that admittedly
"infects"

our

language.

reformed

concepts

would

The
be

precision

yielded

sufficient

to

by
fix

these
the

classification of every existing and novel phenomenon. Thus
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open texture, though possibly ineliminable given our present
set of

(allegedly ill-defined)

concepts,

can ultimately be

removed, provided we devote sufficient effort to the project
of reforming our conceptual apparatus.
I know of no argument that can demonstrate, a priori, the
impossibility of such a project. But there are two reasons
that seem to me to count against prospects for its success.
The first,

as I have mentioned, is the paucity of existing

definitional criteria for most empirical and moral concepts.
This shortage may in some cases be attributed to a lack of
effort in attempts at definition--after all, it is difficult
to think of a reason sufficient to motivate individuals to
devote energy towards supplying criteria for being a hamburger
or a
ones,

house.
have

Nevertheless,
received

some concepts,

extensive

especially moral

attention,

with

little

definitional success. such lack of success is not due to lack
of

effort;

again,

while

such

failure

is

not

sufficient

evidence of the impossibility of providing precise criteria,
it is good prima facie evidence of it.
The second reason for doubting the possibility of precise
and exhaustive definitional criteria stems from the purposes
we have in using language.

We have reason to incorporate

general classifying terms into our language--indeed,
difficult to envision a

language without them.

it is

Such terms

represent attempts to sort the world into various types of
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phenomenon---houses,
cannot

be

"defined"

vehicles,
simply

by

people,

etc.

enumerating

These
all

things

of

their

instances. such an effort would be self-defeating, since we
employ definitions in part so as to be able to identify novel
cases as instances of particular types.

So we must define

classes of phenomena by employing criteria that themselves
represent various types.
What reason do we have for thinking that the general
terms

incorporated in definientia could precisely fix the

classificatory status of all questionable cases?
for

the

critic

arises

when

we

realize

The problem

that

concept

individuation occurs at least in part as a result of what we
deem relevant for our purposes. We do not have ten different
notions of what it is to take a step, because no intelligible
purpose of ours is served by individuating experience in this
way.

The same is true of many normative concepts. The law

furnishes

several

good

examples

of

the

necessity

of

incorporating general concepts. Consider, for instance, the
law of negligence. We require that people exercise that amount
of care that an ordinary, prudent person would reasonably take
in similar circumstances. Failure to do so, if it results in
harm, will cause an individual to be held liable for the harms
caused. Why think that we could supply precise criteria for
the notions of "reasonable", "prudent", or "ordinary" in this
context? There is nothing more perspicuous that serves to
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unify various instances of negligence, apart from their being
the sorts of action that an ordinary, prudent person would not
perform. Negligence law is intended to give people incentive
to be cautious about their other-regarding behavior, and to
provide recompense for victims of the preventable and harmful
behavior of others. These purposes do not seem to be as wellserved by attempting to exhaustively enumerate a set of types
of harmful and/or unreasonable behaviors. The infinite number
of novel cases that may arise undermines prospects for

a

complete enumeration.
The same holds for other familiar moral concepts. Recall
the case of murder.

There may be nothing that unifies all

cases of unjustifiable homicide except for the fact that they
are unjustifiable. They need share no other feature, nor is
there reason to think that there is a complete enumeration of
types of behavior (dEscribed in non-normative terms) that can
count as murder. Thus, given the purposes of individuating
concepts,

there

is

reason

to

suppose

that

some

are

ineliminably open-textured.
critics may adopt

an

alternative

approach.

They

may

concede my claim that provision of definitional criteria for
all concepts is implausible. But they may then try to turn the
tables and use this to argue for complete determinacy. The
argument begins by citing our ability to classify phenomena
with the use of open textured definitional criteria. If we can
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do

that

in

some

cases--if

we

can

do

without

precise

definitional rules to fix the extension of certain concepts -then why should we think it impossible to do this in every
case?

If definitional criteria are unnecessary to properly

classify phenomena

in a

broad area

of

cases,

then their

absence is not sufficient evidence to make an inference to
vagueness and indeterminacy.
While I

concede this point,

I

do not think it strong

enough to establish a case for complete determinacy. For this
new critic has no theoretical apparatus to support her claim
of complete determinacy.
possibility, which I

She has raised only the

logical

acknowledge, of such determinacy.

But

showing that some clear cases of a concept can be identified
without precise definitional criteria is insufficient to show
that every case can be thus identified. This critic thinks
that in every instance there must be a definitive answer to
the question of whether something is or is not an X. There can
be no situations where considerations are equally balanced, no
situations so complex as to cause irremediable puzzlement.
Given the prima facie case for open texture that I have tried
to establish, the burden of proof at this point rests with one
who

would

assert

complete

determinacy

in

the

moral

and

argument

by

nonmoral spheres.
We

can

supplement this

burden

of

proof

constructing a positive case that explains the copresence of
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determinate classifications and vagueness. Doing this requires
reliance on some of wi ttgenstein' s

work in the theory of

concept explication and family resemblance. 14
there

were

no

features

shared

by

all

By showing that

and

only

games,

wittgenstein showed that even perfectly familiar concepts may
lack a set of necessary and sufficient conditions that fix
their

extension.

This

lack

does

not

translate

into

an

inability to communicate using the term, nor does it prevent
us from identifying many things as games. Nevertheless, an
absence of necessary and sufficient conditions does generate
vagueness in some contexts. IS

14 L. Wittgenstein, Philosophical Investigations, trans.
G.E.M. Anscombe, (Oxford: Basil Blackwell, 1963), pp. 31ff.
IS
There is an attenuated sense of necessary and
sufficient conditions such that Wittgenstein's position did in
fact commit him to the conclusion that all concepts possessed
definitional criteria. Wittgenstein denied that there was a
fixed set of repeatable properties that exclusively fixed the
extension of a concept. But this is compatible (in principle,
at least) with complete determinacy. What one could not
properly say, according to Wittgenstein, was that something
exemplifies property P if and only if it exhibits properties
A, Band C. Rather, something is a P if and only if it
exhibits either (i) A, Band C, or (ii) A, Band 0, or (iii)
B,C and 0, or (iv) A, not-B, C and not-D, etc. Wittgenstein's
picture of concept extension is compatible with there being a
finite number of disjunctive aggregates of properties that fix
the extension for all concepts. This would mean that, in some
sense, there are sets of necessary and sufficient conditions
correlated to each concept,
but conditions that make
definitions look more ostensive than analytic. still, the
presence of such definitions need not eliminate all
classificatory puzzlements, since the constitutive properties
might themselves be less than precise.
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Wittgenstein's work anticipated the findings
contemporary
formation.

psychologists

concerned

to

explain

of many
concept

What Wittgenstein showed was that paradigmatic

instances of games did not all share some fixed set of gamemaking features.

Many psychologists nowadays believe that

concept explication is provided not by a fixed and precise set
of necessary and sufficient conditions, but rather by a finite
set

of

exemplars--paradigmatic,

typical

instances

of

the

concept being brought to mind. 16 If this is the correct model
of concept individuation,

then we can easily see how the

absence of necessary and sufficient conditions is compatible
both with a great deal of classificatory determinacy, and some
element of vagueness. with the exemplar model, many entities
in the world will resemble the exemplars sufficiently closely
to allow a determinate classification, subsuming the items in
the world to the category represented by the exemplar. But
some phenomena will fall far short of a perfect match, yet
close enough to at least one of the exemplars that genuine
classificatory difficulties will remain. Even if we allow that
the exemplar model

is compatible with a

list of "typical

features" linked with most instances of a concept, we will be

16 See E. smith, "categorization", in D. Osherson and E.
Smith, eds., An Invitation to cognitive science, vol. 3:
Thinking, (Cambridge, Mass.: MIT Press, 1990), and E. smith
and D. Medlin, categories and Concepts, (Cambridge, Mass.:
Harvard University Press, 1981).
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confronted with situations in which there is no principled way
of determining whether objects that share many, but not all,
of the typical features qualify as a token of the relevant
type.
There remains a final criticism which,
would

not

undermine

indeterminacy,

but

the

would

existence
instead

of

make

if successful,
vagueness
their

and

presence

incompatible with all forms of ethical objectivism. since it
is

an

essential

part

of

my

dissertation

to

display

the

compatibility of objectivism and all sources of indeterminacy,
the success of such a criticism would force a reevaluation of
the major goals of my project. This criticism suggests that
vagueness
vagueness,

arises
in

communicative

only

other
limits

in

concepts,

words,
and

is

shows

a

only

not

in

properties;

by-product

of

that we have

our

failed

adequately to conceptually represent a perfectly determinate,
mind-independent reality.

All of the examples used thus

far--houses, hamburgers, grins, baldness, killing, charity,
etc. --are not

"natural kinds",

classes of

entities whose

nature is fixed independently of our purposes or intentions.
Rather, such concepts have the "fuzzy edges" they do because
their contents have been arranged and rearranged over a long
period of time by many people with different purposes in
different contexts.

Certainly,

says the critic,

we should

expect less than perfect precision among such concepts. But
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this only shows their "artifactual" origins. To the extent
that a concept displays open texture or, worse, vagueness, we
have reason to think it a mere product of human creation, not
an adequate representation of what there really is. Thus, to
the extent that we admit the open texture of moral notions, we
must concede their merely "subjective" origins. This forces us
to

one

of

two

alternatives:

either

retain vagueness

and

indeterminacy, and so embrace ethical sUbjectivism, or retain
objectivism, and abandon vagueness and indeterminacy.17
I

think that there

are two well-disguised

fallacies

responsible for the apparent plausibility of this dilemma. We
must first dispose of a fallacy of equivocation. We cannot
properly infer that ethics is partial, prejudiced, parochial,
biased,

or incomplete (one sense of "subj ecti ve" ) from the

claim that concepts are human creations (a second sense of
"subjective"). Even if concepts are entirely products of human
invention, we must bear in mind that concept origination and
the accuracy of conceptual representation are distinct issues.
The critic seeks to conclude something about the alethic
status

of

conceptual

conceptual
origin,

and

representation
this

seems

from
nothing

a

fact
more

about
than

a

sophisticated version of the genetic fallacy.

17 This challenge was made most forcefully by Joseph
Tolliver in response to a presentation of an earlier draft of
this work.
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But there is certainly something of

interest

in the

critic's charge. The critic has importantly drawn attention to
the

idea

that

the

world,

considered

apart

from

any

representational entities, does not itself seem to contain
truth-value indeterminacies; we get these only after we have
a notion of truth, and such a notion arises only after we have
some representational apparatus with which to convey truths.
But

just

undermine

how
the

is

recognition

of

compatibility

of

this
some

point
form

supposed
of

to

ethical

objectivism and moral indeterminacy? The claim, perhaps, is
something like this: there is no truth-value indeterminacy
affecting judgments that describe the activities of "real"
entities like protons and neutrons.
truth-value

indeterminacies

Since we can eliminate

in

descriptions

of

paradigmatically objective phenomena, we may infer that those
phenomena

that

cannot be

determinately described are

not

"objective" phenomena (where "objective" here means "existing
independently of human creation or representation").

Thus

indeterminacy in the moral realm is good reason to suspect the
reality or ontological independence of moral phenomena. Hence
indeterminacy leads us to an ethic that is "created", not one
that is "out there" awaiting discovery.
An ethic that is "created" or "invented" need not be a
shabby hodgepodge of personal prejudices, as many have already
noted. Nevertheless, if we are forced to concede that ethics
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is essentially the product of creation, we must abandon the
prospect

of

making

indeterminacy

my

conclusions

compatible

with

about

many

vagueness

forms

of

and

ethical

objectivism (most notably, with any form of moral realism).
This I am unwilling to do, for reasons that will be explored
in detail in Chapters IV and V. At present, we can test the
strength of this criticism by briefly anticipating some of the
lines of argument given in these later chapters.
The critic's claim is that vagueness in a concept is
sufficient reason to suspect its representational veracity,
that vagueness indicates a cognitive limitation that can be
remedied either by discarding the concept altogether (as was
done with "phlogiston"), or by fine-tuning the concept so that
it yields an analytic definition. It seems to me that this
line of challenge will issue in two possible results: either
the elimination of moral facts altogether, or the preservation
of

legitimate

moral

talk

that

must

make

room

for

indeterminacies.
The eliminativist option is derived from an ontological
assumption that limits the constituents of the real world to
those entities whose nature can at all times be described
without truth-value indeterminacies. This would effectively
result in a hard-bitten physicalism that restricts what is
really "out there" to those elements that figure in the best
physical theories.

I cannot argue against such a position
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here, but will simply note that while it does indeed do away
wi th moral

indeterminacy,

it

also

does

away with

almost

everything else in the world; chairs and trees, people and
bats, sympathies and revulsions, good and evil would all be
eliminated from reality in one fell swoop.
This

eliminativism would

noncognitivism,

which

is

the

even

rule

type

of

out

moral

any

form

theory

of

most

compatible with such an ontology. Most noncognitivists claim
that

there

discourse

is

some

sense

legitimately,

justification

and

in

some

reasoning.

which
valid
For

we

can

employ

restrictions
present

on

purposes,

moral
moral
the

noncognitivist belief that justified moral judgments supervene
on "projected" sentiments rather than on some "external" moral
facts is irrelevant. Noncognitivists will still have to make
reference to promises, danger, charity, equity, moderation and
the like in order to preserve their position. To the extent
that they acknowledge such things, they must allow for the
possibility

of

vagueness

among

their

morally

relevant

concepts, and so remain open to the possibility of truth value
indeterminacy. 18
If we wish to say that there is some legitimate sense in
which we can employ concepts other than those that refer to
18 This of course should come as no surprise, since one of
the defining features of noncognitivism is the rejection of
the claim that moral judgments have any truth value at all.
For more on this, see Chapter IV, fn. 53.
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the microphysical constituents of the worldl9 , then prospects
for indeterminacy reemerge. No matter what one's metaethical
theory, one cannot conceive of morality except as relying on
the presence of properties like charity, malice, kindness,
cruelty, etc. And these properties themselves depend for their
instantiation on other properties that don't make essential
reference to atoms (e.g., to be "charitable" one must "give",
be "generous", be an "agent", etc.). If we acknowledge the
legitimacy of employing macrophysical concepts at all, then we
return to a picture of the world that not only allows morality
a place, but also makes room for its non-atomic constituent
properties. And now we are back to where we began. For the
familiar properties on which moral judgments depend are almost
all open-textured and, as I have tried to show by example, do
become vague and generate indeterminacies in certain contexts.
Thus if there is any sense in which we can appropriately
employ moral discourse, then we cannot remove the possibility
that vagueness and indeterminacy will accompany it.
I don't presume to have given a conclusive argument for
the ineliminable nature of open texture and vagueness. What I
have done is to suggest, by various examples and arguments,
19 This is compatible with saying that all of our familiar
concepts are somehow reducible to microphysical ones. This
reductionist approach allows us at the same time to retain a
"respectable" ontology (physicalism) while being more generous
and common-sensical about the existence of familiar, nonatomic properties.
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that the burden of proof is squarely on the shoulders of those
who believe it possible to supply non-open-textured sets of
necessary and sufficient conditions for our moral and nonmoral
concepts.

Those

definitional

who

criteria

believe
have

in
yet

the
to

existence
make

of

their

such
case

satisfactorily. Until they do, we have good reason to believe
that open texture cannot be wholly removed from our conceptual
repertoire, and that the existence of open textured concepts
in moral (and nonmoral) statements will on occasion generate
vagueness and moral indeterminacy.

56

CHAPTER TWO: INCOMMENSURABILITY AND MORAL TIES

In this chapter, I shall focus my attention on two kinds of
comparison indeterminacies--morally incomparable options and
moral

ties.

After

briefly

noting

the

relevance

of

my

conclusions for matters in the theories of personal decisionmaking and social choice, I attempt to rebut two criticisms of
my views that try to show how the inclusion of a single value
measure can eliminate indeterminacies.

Ie

Mapping the Terrain
Open texture is but one source of moral indeterminacy.

Another, equally important source of indeterminacy arises from
value incommensurability. As we shall see,

there are many

different understandings of incommensurability, only some of
which will generate moral indeterminacy. Before discussing the
merits

of

these

positions,

we

should

be

clear

about

a

taxonomical matter. The sort of indeterminacy that arises from
conceptual

vagueness

is

what

I

have

called

truth

value

indeterminacy. This manifests itself when judgments describing

a particular state of affairs are neither true nor false. The
indeterminacy resulting from value incornrnensurability--what I
have

called

comparison indeterminacy--may,

generate such

judgments.

Value

but

need

not,

incommensurability creates

situations in which it is false to say of any relevant option
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that it most exemplifies a given property.
puzzlement
generous

about
cannot

which
be

action

traced

is

to

(say)

any

In such cases,

bravest

remediable

or

most

epistemic

shortcoming; the moral order itself underdetermines a uniquely
best option. When this occurs, some judgments describing this
phenomenon may be rendered neither true nor false.

But the

alethic status of other appropriate judgments may be perfectly
determinate. 2o
One very real obstacle to progress on this subject is the
presence

of

several

distinct,

though

conceptions of incommensurability.

often

conflated,

To structure subsequent

discussions, and to avoid ambiguities, let me introduce some
important

distinctions

that

will

help

to

mark

off

the

territory I hope to cover. We can start by reminding ourselves
that the root notion of incommensurability is the inability to
be compared or evaluated on the basis of a common measure.
strictly

speaking,

there

is

a

different

sort

of

incommensurability corresponding to each distinct kind of
measure

we

might

hope

to

apply

in

the

moral

realm.

In

practice, however, only a few of the many possible measures
are relevant, as we shall see below.
I shall concentrate on value incomparability as the sort
of incommensurability that generates comparison indeterminacy.
20

matter.

See the Introduction for further discussion of this
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Alternatives are incomparable just in case they are neither
more nor less valuable than one another, nor equally valuable.
Characterized this way,

incomparability may seem to be a

strange phenomenon indeed.

It seems most natural to assume

that if no option outranks another, then we are faced with
equals. Much of this chapter will be devoted to showing how
this assumption can be mistaken.
Another

source

of

comparison

indeterminacy

involves

options that are perfectly commensurable. These are situations
that I call
the

mora~

existence

principle,

at

ties. Such situations are characterized by

of

a

measure

least)

to

along which we

determinately

rank

are

able

all

(in

relevant

options. Ties are generated when it is true that there are at
least two options that exemplify the value in question to an
equal

degree,

possesses

and

greater

false

that

value.

In

any
such

other

available

cases

we

option

have

full

comparability, but an absence of a uniquely correct option.
In what

follows,

incomparability,

since

I

shall
that

devote most time to value

seems

theoretically

the

more

interesting source of comparison indeterminacy. In pursuing
the theme of incomparability, we must take care to clearly
mark the differences in our conclusions for value types and
value tokens. It is my belief that whether or not value types
are comparable with one another is a question of only minor
importance. If we were to restrict discussion to value types,
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we would lose sight of our actual purposes in making moral
jUdgments. Rarely do we want to know whether friendship, all
things considered, is a more supreme value than truth-telling.
But we might desperately be in need of advice as to whether we
should tell a close friend the truth about some potentially
crushing

fact

that might

strain

our

relationship.

In

my

discussions of incomparability, I shall restrict my attention
solely to value tokens.
Let

me

explain

introducing

two

the

meaning

notions

of

of

this

restriction

incommensurability

by

that

fundamentally differ from my own. Both notions make claims
primarily about value types. The first suggests that certain
value types are "incommensurably higher" than some others, so
that every token of the first type exceeds in value any token
of

the

implies

second.
value

purposes. 21

This

sort

of

comparability,
The

second

sort

incommensurability
and
of

genuinely imply incomparability,
special sort.

so

is

unsuited

actually
for

incommensurability

my

does

but incomparability of a

This second notion suggests that all value

tokens associated with a particular type are incomparable with
21 This
is the sort of incommensurability that Ronald
Dworkin seems to endorse when claiming that rights "trump"
considerations of social utility. [Cf. Dworkin, Taking Rights
seriously, (Cambridge, Mass.: Harvard University Press, 1977),
ch.7.]
But so long as we (quite sensibly) allow that there
are some occasions when rights can properly be subordinated to
utility, then rights claims and utility claims are not
incommensurable in this first sense.
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all other value tokens of a different type. Identification of
the relevant types and the explanations of this

complete

unrankability differ depending upon who is making the claim. 22
On

this

second

omnipresent.
purposes;

I

This
want

understanding,
conception
to

is

defend the

incomparability
too
idea

strong
that

to

there

will

be

suit

my

is much

determinacy in the moral order, as well as some indeterminacy.
My version of incomparability allows that tokens of value
type V sometimes outrank,

and sometimes are outranked by,

tokens of types W, X, Y... n. If I am right, however, tokens of
different types will on occasion be unrankable one against the
other along some particular dimension of assessment. It should

22
Both Thomas Nagel and Alisdair MacIntyre seem to
endorse this reading. For Nagel, values can be grouped
according to five distinct classifications: obligations,
rights, utility, perfectionist ends, and personal commitments.
[See "Fragmentation of Value", in Mortal Thoughts, (Cambridge:
Cambridge University Press, 1979).]
His suggestions that
these divisions mark points of absolute incomparability cannot
be taken seriously; Nagel surely agrees that we can at least
sometimes properly balance the importance of satisfying (say)
personal commitments against perfectionist or rights-regarding
requirements. MacIntyre suggests that rights claims are
incomparable with those of virtue or character, because these
general sorts of claims have emerged from different
traditions, and moral claims can only be justifiably balanced
within the framework of a single tradition. Whether or not his
historical claims stand up, this again is far too strong a
thesis to take seriously. Even if an emphasis on character
development and an emphasis on rights talk reflect different
historical inputs, surely we can at least sometimes properly
say that a particular right overrides the importance of
developing to a slight extent a certain aspect of character.
[See MacIntyre, After Virtue, (Notre Dame, Ind.: University of
Notre Dame Press, 1981).]
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be clear from this description that I am rejecting both of the
above conceptions of incommensurability, and also rejecting
the prospect of wholesale incomparabilities, i.e., situations
where two tokens are unrankable on any scale at all. Tokens do
not have to be unrankable on every possible dimension in order
to

qualify

as

incomparable.

Thus,

while

it

may

be

indeterminate as to whether one ought, all things considered,
to send a child to tennis camp or to piano lessons, we can
surely provide a determinate ranking of these alternatives on
some scales (that of developing music appreciation, athletic
ability, cooperative spirit, etc.).

II. Value Incomparability

Two valuable alternatives A and B cannot be ranked on the
basis

of

a

single

dimension

if

it

is

true

that

(i)

A

exemplifies a particular trait to a degree neither more nor
less than that of B, and (ii) A and B do not possess equal
amounts of the relevant trait.

I think that we intuitively

acknowledge the possibility of the first condition's being
satisfied.

What

may

strike

us

as

implausible

is

the

possibility that (i) and (ii) can be jointly satisfied, i.e.,
that indiscernibles23 need not be equals. In what follows, I
23, I shall use the term "indiscernible" to refer to items
that satisfy condition (i). Thus, on my usage, an item is
indiscernible from another not merely in virtue of an
evidentiary inability to distinguish them. Instead, we are to

62

shall assume that condition (i) can indeed be satisfied, and
then present examples in which condition (ii) is satisfied as
well.
I believe that there are at least six routes to moral
indeterminacy via value incomparability.

In each of these

cases, the presence of incomparability seems to depend on a
special characteristic of moral properties. This feature, for
I

shall call multidimensionality.

lack of a

better term,

Properties

are multidimensional

if

they

depend

for

their

instantiation on a plurality of relevant situational features,
features that can properly be described without reference to
the property itself.

Thus multidimensional assessments are

made by taking into account a variety of independent, discrete
factors. 24

Principled inabilities to balance the relevant

factors that constitute moral properties seem to be at the
heart of every sort of value incomparability.

suppose this inability properly explained by an actual absence
of distinguishing (value) characteristics. Thus an option does
not derive its status as an indiscernible simplY because of
some remediable epistemic failing.
24 As a way of getting clearer about the distinction,
consider the case of assessing someone's bravery. To establish
the degree to which someone has aC'ced bravely, we must balance
several factors, each of which can be properly described
without reference to bravery itself. We balance the danger
faced,
the
desire
to
remain
steadfast,
the
actor's
appreciation of the danger, etc. Difficulties in determinately
balancing each of these factors may lead to incomparabilities
in any of several ways discussed below.
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Before

making

the

case

for

incomparability,

let

me

introduce a simplifying notational device. Suppose two options
A and B are equal to one another in respect to trait x. If
that is so, then any true judgment assessing A on the basis of
x must be true of B as well. Since for our purposes we will
always be discussing discrete options,
identity per

se.

We need a

we cannot talk of

way to designate equality or

identity with respect to certain qualities. Let us describe
the situation where A and B are equal in respect to trait x as
Ax=Bx•
The first two ways of establishing incomparability begin
by asking us to envision indiscernible options.

The validity

of these methods is unaffected by the number of items being
assessed,
examples

but for
to

those

ease of exposition I
involving

just

two

shall restrict my
or

three

relevant

options. The first method asks us to introduce to a pairwise
comparison of indiscernibles a third option relative to which
only one of the indiscernibles is superior or inferior. The
rule of transitivity tells us that if (p) Ax=Bx, then (q)

if

Cx>Ax, then Cx>Bx. If we can describe scenarios in which (q) is
false, then we can display inequality. If any such situations
are also those in which A and B are indiscernible (i.e., where
it is false that Ax>Bx,

and false that Bx>Ax),

established the existence of incomparability.

then we have
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The

second

indiscernibles,
qualitative

method
to

asks

register

reduction

in

us,

when

some

small

one

of

alteration

leaves

the

options

sufficient

reason

for

thinking

the

confronted
improvement

options.

indiscernible,
them

with

unequal,

or

If

such

we

have

and

so

incomparable. If indiscernible options were identical in their
exemplification of a certain trait, then any improvement in
one of the items, no matter how slight, would be sUfficient to
make the improved option superior to the alternative that
remained unchanged.
To

illustrate

the

first

method

of

displaying

incomparability, consider a familiar choice faced by most new
parents, that between cloth and disposable diapers. Makers of
disposable diapers are responsible for the ongoing destruction
of virgin forests in Scandinavia and South America and their
products occupy a full two percent of all U.S. landfill space.
But disposables are much easier for parents and also feel
better on the children. Cloth diapers do not destroy forests,
but result

from harmful

environmental

practices

as well.

Destructive chemicals are employed in harvesting cotton, and
nonbiodegradable chemicals are often sent to the environment
when washing these diapers. But cloth diapers rarely end up in
landfills,

and

they

cost

a

bit

less

on

average

than

disposables. Many parents forced to make this choice (myself
included) have found the options indiscernible. There seems no
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determinate way to balance all of the factors to arrive at a
uniquely best choice.
Now suppose there were introduced to the market a new
disposable diaper, a product identical to those already on the
market,

but

competitors)

manufactured

by

a

company

avoided unnecessary

that

(unlike

plastic packaging.

its

other

things being equal, purchase of this new diaper is preferable
to the old disposables, because this new company displays a
special concern for the environment that the others lack.
still, this difference does not seem sufficient to render the
new disposable superior to cloth diapers. If that is so, then
we have the best evidence for the incomparability of cloth and
existing disposable diapers,

since reasons

favoring

their

purchase are neither stronger nor weaker for either one, nor
are

the

reasons

equal.

If

they

were

equal,

then

the

superiority shown by the new disposables over existing ones
would be in evidence in comparisons with cloth. But the new
disposables and cloth diapers remain indiscernible. Thus if we
grant the initial assumption about indiscernibility, we have
shown that moral incomparability can arise even in rather
mundane cases. We could of course imagine more morally trying
situations,

but

the

structure of

the

incomparability may

remain the same.
Now consider an example of the second method, that in
which a small alteration is registered in one of the options,
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nevertheless leaving them indiscernible. Suppose that I
faced with indiscernibles regarding charity.

am

One summer I

donate ten hours a week to being a part-time camp counselor
for underprivileged children. Another summer I donate the same
amount of time to serving in the food line of a soup kitchen.
Let us assume that my outside commitments during both summers
were roughly the same,

so that the amount of sacrifice I

undertook to engage in these projects was similar. I suggest
that neither option is more charitable than another. Nor are
they equally charitable,

as we can see

if we modify the

example a bit. Suppose that while working in the soup kitchen
I made an extra effort to assist in preparing some of the food
during the lag time between seatings.
could

say that such activity

is

If that were so, we

(ever

so slightly)

more

charitable than merely dispensing the food; yet it isn't any
more charitable than serving as camp counselor. If in this
situation

(or

qualitative

any

other

alteration

in

that
one

is
of

similarly
the

structured)

options

failed

a
to

generate discernability, we would have the best evidence for
supposing ourselves confronted with incomparables.~
~ I think the distinction between the two methods worth
preserving, though strictly speaking, the two procedures
probably represent only variations on a single theme. Perhaps
there aren't really two ways to show incomparability in such
cases: slight improvement and introduction of third option.
Both introduce a third option; the only difference is whether
that option represents an alteration of one of the previous
options, or whether it represents a new item of comparison.
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"You can't say which

is better;

it's

like comparing

apples and oranges." This familiar expression is perfect for
conveying the basic understanding of incomparability. Suppose
I want some desert and have an apple and an orange to choose
from. I prefer neither one to the other (perhaps I really want
an

eclair).

If

they were

of

equal

value,

then

a

slight

improvement in one would make it the better choice. But I can
imagine the orange getting just a bit juicier, or the apple a
bit crisper, while remaining indifferent between the two. If
that is so, then the apple and the orange are neither more nor
less valuable than one another; nor are they equal in value.
The choice is incomparable; literally, a choice between apples
and oranges.
Incornrnensurabilities can also be displayed in several ways
when presented with situations whose moral elements are more
finely

differentiated.

Since

moral

judgments

are

multidimensional ones, the presence of a moral property always
depends on the presence of several discrete properties that
can be accurately described without reference to the moral
property itself. In some morally laden cases, we can rank the
relative importance of the different bases that govern a moral
property's instantiation. Schematically, when moral property
P depends for its instantiation in a given context on factors
A, Band C, and A, Band Care rankable one against the other,
then indeterminacies can arise in one of two ways.

In one
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case, an option superior on the highest-ranked dimension will
be

different

from

that

option

deemed

plurality of lower-ranked bases.

superior

on

some

In many such situations,

there will be no determinate way to generate a judgment about
the overall superiority of one of the options. In a second
scenario,

judgments about which option is most X will be

indeterminate

because

a

comparison

of

options

along

the

topmost dimension is itself indeterminate. Let us consider a
couple

of

examples

to

make

this

abstract

talk

a

little

clearer.
Suppose I am an office manager and want to know whether
hiring a slightly less qualified minority for a vacant post is
morally obligatory.

If based solely on the value of

job

efficiency, my decision is clear. If my choice is based on the
value

of

promoting

unproblematic.

If

diversity,
the

my

measure

decision

of

the

is

again

decision

is

personability, suppose the minority candidate also wins. But
the white candidate is a longtime acquaintance,
basis of friendship,

she wins.

so on the

Each of these dimensions,

considered separately, yields a determinate recommendation.
But to combine their separate verdicts to form a uniquely
correct balance,
hiring

and so decide unequivocally as to which

alternative

is

obligatory,

may

prove

impossible.

Suppose the dimensions are ordinally ranked so that efficiency
is

first,

diversity

second,

personability

third,

and
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friendship fourth. Then the first and fourth ranked dimensions
tell me to hire my friend, the second and third recommend her
competi tor.

In such a

case,

there does not seem to be a

uniquely correct overall assessment to make.
Or consider the story of Patroklus and Achilles. How was
Achilles to decide whether he was obligated to rejoin the
Greek forces after retiring from battle upon the death of his
companion?

In this case, his decision was based on a number

of independently made base judgments. A base judgment is one
that cites a morally relevant feature that contributes to the
instantiation

of

some

(other)

moral

property.

Achilles

assessed the options of withdrawal and reentry on the basis of
bravery, fidelity (to his troops and to Agammemnon), honoring
the dead,

a concern for reputation,

etc.

On each of these

measures, we may be able to provide a determinate assessment
as to the character of his refusal to re-enter the combat.
Nevertheless, indeterminacy may be generated by a principled
inability to combine the edicts of these prior judgments into
a determinate overall recommendation about what Achilles is
obligated to do.
In our example,

we are to assume that some of these

measures count for more than others. The question, of course,
is

how

we

can,

in

a

principled

way,

introduce

these

differential weightings to yield a determinate judgment about
Achilles' duty. Let us artificially restrict the dimensions of
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assessment in Achilles' case. Suppose we are deciding the
question about obligation on the basis of fidelity, honoring
the dead, and concern for reputation, and suppose as well that
honoring the dead is more important for this assessment than
fidelity, which is more important than concern for reputation.
such a

ranking may generate indeterminacy in any of the

following ways.u
26 It is important to distinguish two sorts of rankings
that are going on in examples like these. The first sort
refers to dimensions of assessment, the second, to the options
ranked along these dimensions. The first sort says that for a
given comparison, some dimension is a more important basis for
determining the instantiation of a focal property than some
other dimension(s). (A focal property is the property whose
instantiation is the subject of a judgment; it is what
assessments are primarily about. In the present case, the
focal property is obligation,
specifically,
Achilles'
obligation to return or withdraw from battle.) with respect to
this sort of ranking, it seems we can do no better than impose
(or recognize) an ordinal ranking: dimension A is more
important than B, which is more important than C, and so so.
We cannot say by how much A is more important than B.
It seems quite fanciful to imagine fashioning some sort
of ratio scale to compare the value of the different
dimensions. In a ratio scale, numerical assignments correspond
precisely to ratios in the quantities of the items compared,
as if (for our case) honoring the dead were precisely twice as
weighty as fidelity to Agammemnon, the latter of which would
be one third more important than concern for reputation. Or we
might envision a less demanding interval scale that enables
us, by means of an arbitrarily chosen origin and unit, to
measure in less rigorous fashion the distances separating the
options. But this too is highly implausible.
On the other hand, we can sometimes use such strong ratio
or interval scales to measure different options along a
particular dimension of assessment. We do this when we measure
the value of options monetarily, i.e., on the dimension of
assessment of economic value. We can say, for instance, that
the monetary value of this sixteen dollar dress is precisely
twice as much as that eight dollar handbag. If such
measurements have their place in morality, then we must also
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First, suppose that returning to the army is superior to
withdrawal on the basis of both reputation and fidelity, but
inferior with respect to honoring the dead. If that were so,
and if we truly cannot construct an interval or ratio ranking
of the dimensions of assessment, then we may well be unable to
rank return against withdrawal. This point holds generally for
any multidimensional comparison made on the basis of an
ordinal scale. Only if we impart some stronger ranking to the
various dimensions can we provide a principled decision when
the highest-ranked (or 101st) dimension indicates A, and the
2nd (or 102nd) and third (or 103rd) dimensions suggest B.
Even if this problem could somehow be solved (I shall
suggest one way below), indeterminacy may nevertheless arise
in the following way. We may be unable to make a determinate
assessment as to which of the two options--returning to the
army, or remaining apart with the Myrmidons--is even superior
with regard to honoring Patroklus. The dead can be honored in
be able to measure the interval or ratio representing the
distance in (say) fidelity between return and withdrawal. This
too strikes me as rather wishful thinking. (Interval scales
are crucial to decision theory and social choice theory, and
are often used there to measure preferences. If the whole of
morality could be reduced to such disciplines, then prospects
for rankings more precise than ordinal ones would be fairly
good. But such prospects are pretty dim, as I argue in this
chapter, section V.)
Even if we could impart an interval or ratio measurement
to the ranking of options along particular dimensions of
assessment, we would retain indeterminacies owing to the
merely ordinal rankings of the dimensions themselves. This I
proceed to show in the text.
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many ways. One may withdraw from prior commitments and give
oneself over to lamentation; one may also vigorously engage in
causes known to be valued by the deceased. The point is that
if it is indeterminate as to whether best honoring Patroklus'
memory requires withdrawal

or reentry,

then problems

for

generating a judgment about Achilles' duty multiply. For even
if we could (contrary to the previous paragraph) accurately
balance a combination of lower-ranked considerations against
a

higher-ranked one,

in this case we would be unable

in

principle to determine which of two options is indicated by
reference to the most important value in the comparison. If
that were so, then indeterminacy in the judgment regarding
honoring

the

dead may

transmit

itself

to

the

assessment

concerning obligation. 27
One possible rejoinder to the arguments

I

have

just

presented relies on establishing a relation that James Griffin
has called "discontinuity".

Discontinuity occurs in one of

two ways: either (i) a certain amount of alternative A is more
valuable than any amount of B,

or (ii)

as long as one has

v In this particular case, perhaps one could argue that
if the option recommended by reference to the topmost
dimension is indeterminate between A and B, and all other
relevant dimensions recommend B, then B ought to be done. That
seems quite plausible. But if we altered the balance somewhat
--say, dimension 1 recommends withdrawal, dimensions 2 and 3
are indeterminate between withdrawal and reentry, dimensions
4, 5, 6 and 7 favor reentry, then indeterminacy in the
comparative judgments made along dimensions 2 and 3 may be
sufficient to render the overall assessment indeterminate.
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enough of A, any amount of B outranks any further amount of
A. 28

It does seem possible to conjure up scenarios in which
enough of some value will outrank any amount of another. For
instance,

having

a

large

enough

core

of

close,

intimate

friendships will outrank in value any number of short-lived,
superficial relationships.
relations

will

lead

to

The question is whether any such
indeterminacy.

I

think

not.

Discontinuities arise only if there are quantities of two
valuable items such that one bundle clearly outranks the
other. Discontinuities thus generate determinate rankings, and
this is inimical to moral indeterminacy.
The presence of discontinuity allows us to claim that an
option is superior to all others so long as it satisfies to a
sufficient

degree

the

topmost

dimension.

This

has

clear

implications for our example. If there were a threshold point
that marked a discontinuity regarding Achilles' obligation,
then its satisfaction would eliminate incomparabilities and
indeterminacy.

If withdrawal or return honored the fallen

Patroklus to a sufficient degree, that option would be the one
Achilles was obligated to pursue, regardless of considerations
of fidelity or reputation.

28 J.
Griffin, Well-Being,
Press, 1986), pp.76, 85-89.

(Oxford:

Oxford University
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I think that we must agree that the satisfaction of the
sufficiency point in cases of discontinuity is enough to
eliminate indeterminacy. But simply noting the possibility of
discontinuity is insufficient by itself to rid morality of
incomparable value tokens. The existence of discontinuities is
subject to two troubling questions:
measure

the

relevant

value,

and

first,

how are we to

second,

how

are

the

sufficiency points fixed? In order to utilize discontinuity to
eliminate indeterminacy from our example, we must have a clear
conception not only of how to measure honoring the dead, but
also of just how much honoring would be sufficient to morally
outweigh all other considerations of fidelity and benefits to
reputation. Surely the measurement of degrees of honor may be
imprecise. In addition, it is unclear to me how we could, in
a principled fashion, fix a sufficiency point (or acknowledge
an objectively fixed sUfficiency point).
I

think

this

imprecision

in

both

measurement

and

threshold-fixing only helps in establishing the case for
indeterminacy. But I will not press the point. Even if we
grant (i) that measurement and threshold-setting problems for
discontinuity can be solved, and (ii) that a discontinuity
point is genuinely present in Achilles'

case,

we may be

confronted with an indeterminate situation. It may be that,
although both return and withdrawal honor Patroklus to some
degree, neither does so to an extent great enough to meet the
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sUfficiency point.

If that were

so,

then the

sources

of

indeterminacy I

identified in Achilles' case would remain.

certain

of

cases

multidimensional

assessment

may

not

incorporate discontinuities, and others that do may not have
options that meet the sufficiency point needed to establish
discontinuity and eliminate incomparability. I conclude that
problems associated with the ordinal ranking of dimensions of
assessment

can,

and

sometimes

do,

generate

true

incomparability.
There

is

another

source

of

multidimensional

incomparability that arises in situations where the ordinal
ranking of the dimension of assessment varies with the amount
of the attribute exemplified. In the previous examples, I have
been assuming that we have a fixed ordering of dimensions, and
have been generating incomparabilities in various ways on that
assumption. But it is often the case that whether one ranks
considerations of (say) honor over bravery or reputation will
depend crucially on how much of the

relevant values are

instantiated in particular situations. On occasion, our moral
difficulties
balancing
dimensions.

are

options

even
on

Sometimes,

graver
a

than

those

determinately

as I

associated

ranked

shall try to show,

series

with
of

we cannot

identify even an ordinal ranking of dimensions of assessment,
making a determinate moral assessment of the relevant options
impossible.
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Consider the

sorts

of

choices doctors

and

guardians

sometimes have to make about treating patients who are not
competent to authorize medical treatments. Whether doctors
should administer medically indicated treatments often depends
on two factors: first, how invasive, debilitating or painful
the procedures are, and second, the benefits to be gained by
giving the treatment.
relatively brief,

In cases where the

and the prognosis

invasiveness

optimistic,

there

is
is

usually little reservation about administering the treatment.
At the other extreme,

in cases involving the sustenance of

persistent vegetative state patients,

the

gotten

are

from

invasiveness

continued
quite

life

great,

support

providing

the

benefits
nil,
best

to

be

and

the

reason

for

withholding such care.
But what about cases between the extremes? Mary Northern
was a 72 year old woman who lived alone in rural Tennessee,
with no known relatives. Both of her feet were gangrenous and
there was a very real danger that a clot of gangrenous tissue
would move through the bloodstream and prevent the functioning
of a vital organ. Doctors attending Northern determined that
she

was

incapable

of

appreciating

the

severity

of

her

condition and incompetent for purposes of authorizing

(or

refusing to authorize) the necessary surgery. She repeatedly
expressed a desire both to keep her feet, and to continue to
remain alive. She was given a five to ten percent chance of
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survival without the operation, and a fifty percent chance
with

the

surgery.

Doctors

predicted

an

"immense"

and

"tremendous" likelihood that Northern would develop severe
psychosis

if

physicians

the

wanted

surgery
to

were

operate

performed.

upon

her

Her

attending

admission

to

the

hospital. A guardian ad litem argued against this; before the
legal decision authorizing surgery could be effected, Mary
Northern died as a result of complications arising from the
gangrene. 29
In such a case, it is unclear to me how we are to measure
the amounts of invasiveness associated with surgery against
the expected well-being derived from the amputation. The more
one reads the transcripts of the

judicial interview with

Northern30 , the more elusive a determinate decision seems. The
general principles seem wholly convincing: the more invasive
a procedure performed on an incompetent, the less warranted it
is,

and

the

more

beneficial

such

a

procedure,

the

more

justified its performance. But although we can easily identify
a determinate solution regarding physician obligation in some
cases, at some ill-defined intermediate point the balance of

29 The proceedings are recorded
in st;at;e of Tennessee
Depart;ment; of Human Services v. Mary C. Nort;hern, Court of
Appeals of Tennessee, Middle Section, Feb. 7, 1978.

30 These are provided in John Arras and Nancy Rhoden,
eds., Ethical Issues in Modern Medicine, 3rd edition,
(Mountain View, Ca.: Mayfield Press, 1989), pp.76-79.
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invasiveness versus benefits seems incapable of principled,
determinate resolution.
Consider another illustration of this point. One question
that has attracted a lot of attention in the abortion debate
is whether (or under what circumstances) a mother is obligated
to bring the fetus to term, i f the fetus is a person. 31

The

nature of the maternal obligation seems to depend crucially on
two factors:

(i) whether (or to what degree) the mother was

responsible for creating the condition of fetal dependence in
the first place, and (ii) the gravity of loss or injury that
would be sustained by the mother if she were forced to bring
the fetus to term. How we rank maternal responsibility against
maternal

harm

depends

on

the

degree

to

which

each

is

instantiated in particular contexts. I believe that in some
cases,

there

maternal

will

harm,

responsibility,

be

a

sufficient

but also
to

a

force

amount

sUfficient
an

of

amount

prospective
of

maternal

acknowledgement

of

moral

indeterminacy.
Consider
intercourse,

the

first

factor.

Surely

a

mother

all the while hoping to conceive,

requisite responsibility. Just as surely,

who

had

bears the

a victim of rape

31 See J. Thomson, "A Defense of Abortion", Philosophy and
Public Affairs 1 (1971); J. Finnis, "The Rights and Wrongs of
Abortion" , Philosophy and Public Affairs 2 (1973); Joel

Feinberg, "Abortion", in T. Regan, ed., Matters of Life and
Death, (N.Y.: Random House, 1980).
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does not, nor does someone who employs a contraceptive method
known to be ninety-eight percent effective. But what of those
who

employ

a

method

that

is

only

ninety-five

percent

effective? Seventy-five? Forty-five? The case becomes even
more complex, with even greater room for indeterminacy, when
we

take

into

account

the

imprecision

in

measuring

the

"gravity" of harms that can be sustained by an unwilling
mother.

The grief suffered in having to forgo a Caribbean

holiday

to

bring

the

fetus

to

term will

not

justify an

abortion; risking death or permanent serious injury may do
just that. Surely there will be many cases that occupy a gray
area between these two extremes. There may well be no magical
line separating those maternal harms that are and are not
sufficiently "grave"
then

although

we

to license an abortion. If that is so,
can

determinately

balance

these

two

considerations in quite a few cases, there will be situations
where the presence of each is strong enough to
admission of irremediable puzzlement. 32

force

an

Nor does this seem a

matter to be remedied by introducing new evidence. Even if we
32 Of course,
if we had cardinal units enabling us to
import a single measure to compare quanti ties of maternal
responsibility and harm, then we might establish numerical
thresholds marking the point at which the mother does and does
not bear responsibility for carrying the fetus to term. But
this seems fantastic. More moderate proposals for constructing
scales of moral measurement will be considered in sections VI
and VII. There I conclude that prospects are quite dim for the
type of measurement that would rid us of these line-drawing
indeterminacies.
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could

fully

capture

the

mind-set

of

the

woman

who

has

conceived, and fully represent the sorts of harms she might
suffer if forced to have the child, we are still far short of
fixing any sort of metric enabling us to precisely measure
degrees of responsibility and harm, much less measure them in
all

cases

one against the other.

Thus

resolution of one

prominent issue in the abortion debate may be permanently
elusive, not because of evidentiary difficulties, but because
the principles that must be weighed against one another cannot
be made precise enough to register a determinate outcome for
all hard cases.

III. Moral Ties
There is an additional source of comparison indeterminacy
closely

related

to,

but

conceptually

distinct

from,

incommensurability--moral ties. Unlike our favored cases of
incommensurability, moral ties involve comparable options. I
define a moral tie as a situation in which at least two of the
alternatives (i) have a value equal to that of another, and
(ii) are such that no other available option possesses greater
value.
Strictly

speaking,

ties

occur

when

at

least

two

alternatives possess an equal amount of the same thing. But
this intuitively clear idea gets quite murky when applied to
the moral realm. Equality implies identical quantities, and we
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don't

seem

to

quantification.

have

a

well-understood

notion

of

moral

Measuring different options on an ordinal

scale does not seem to allow for true equality,

since the

simple rankings generated by such scales do not enable us to
say just how much of some relevant quality or value an item
possesses. In other words, we cannot truly say of two options
that share top ranking on an ordinal scale that they are
equals, since that implies possession of equal amounts of the
relevant

value,

and

ordinality

precludes

precise

quantification.
We can make sense of moral ties only if we can import
some stronger notion of moral measurement than ordinality, but
importing such a scale would be very controversial.
moral

properties

are

multidimensional

Since

ones--their

instantiation always depends on several discrete sorts of
factors--we must envision moral ties as essentially entwined
with multidimensional judgments. Moral ties seem to require
dimensions of assessment that are equally weighted. Dimensions
are equally weighted if ranking first on one dimension counts
for

just as much as ranking first on the others.

cases,

In such

we could assign points on the basis of a scale as

strong as that of weight or height. For instance, first place
in a three-dimensional comparison would garner three points,
second place two, third place one. After making all of the
relevant comparisons, we would simply add up the numbers; in
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cases where the highest scores are tied, we would have a moral
tie.
Notice that this sort of scale, unlike ordinal scales,
would allow us to perform basic arithmetic functions in making
moral comparisons. For instance, we might be trying to decide
which of five charities to contribute
comparison along

five

~o,

while making the

distinct dimensions

of assessment.

Suppose we think each dimension as important as every other,
and so weight them equally. After performing the rankings we
discover

that

the

first

two

charities

had

{5,3 , 3 , 3 , 1} and {2, 2 ,2, 5,5}, respectively. 33

rankings

of

A ratio scale

would allow us to add up the rankings to determine an overall
assessment. Both options, as we can see, "scored" a fifteen.
If none of the other three charities scored as well, we would
have a moral tie. Of course, whether such a scenario is ever
plausibly realized in the moral realm is another question. I
doubt

it.

generate

Measurements
true

moral

as

ties

strong
seem

as

those

utterly

necessary

false

to

to

moral

experience. Unless a defense is made of moral ratio scales, we
ought

to

look

elsewhere

for

sources

of

comparison

indeterminacy.
33 In other words, the first charity ranked fifth on the
first dimension of assessment, third on dimensions 2-4, and
first on the fifth dimension considered. Charity Two ranked
second on the first three dimensions of comparison, and fifth
on the last two.

83

Before giving up the notion of a
consider

another

source

of

comparison

moral tie,

let us

indeterminacy

that

involves neither incommensurability nor genuine ties. I think
that there is an attenuated sense of "moral tie" that enables
us to identify such situations by relaxing the requirement
that tied alternatives exemplify identical quantities of the
same thing. Suppose we have a fine pool of graduating seniors
at the local high school and wish to bestow upon one of them
an award for the best essay written by one of their class. We
have narrowed it down to three candidates,

but are having

difficulty deciding who most deserves the award.
give it to the most outstanding essayist,

We want to

but each of the

three papers best exemplifies different virtues. A's paper is
highly original, B's is extensively researched, C's is best at
fairly entertaining and criticizing opposing views. Of course
there are many other dimensions on the basis of which we
evaluate writings.

But

let

us

stick to

the

enumerated. This gives us the following table:

MOST DESERVING STUDENT ESSAY
RANKING:
1
2

DIMENSION:
Originality
Research
criticism

A
B
C

B
C
A

3
C
A
B

ones

I

have
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In
consider

this
the

case,

as

in

dimensions

the

previous

equally

case,

weighted

we

before

need

to

we

can

generate a tie. But equal weighting here does not mean that we
can import ratio scales to measure the alternatives. Here,
being equally weighted simply means that we consider none of
the dimensions more important than any other on an ordinal
ranking. When dimensions are weighted in this fashion, we can
generate comparison indeterminacy when at least two options
have identical performance rankings.
A performance

ranking

is

constituted

by

the

set

of

rankings along each dimension of assessment. These rankings
need be no stronger than ordinal ones.

We can illustrate this

method of generating indeterminacy by considering the essay
example. The essay contest results in a "moral tie" because
all three candidates have identical performance rankings: they
each

once

gained

the

highest

rank,

once

gained

the

intermediate rank, and once landed last. So each candidate had
a

performance

ranking

of

{1, 2, 3} .

The

numbers

represent

nothing stronger than ordinal rankings along each dimension of
assessment.

In such a situation, we lack the resources to

identify just one candidate as most deserving of the essay
award. Since they each have identical performance rankings, we
must declare the contest a draw, and either award a prize to
all three, or import another dimension of assessment to break
the deadlock.
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I have been reluctant to speak of these latter sorts of
situations as moral ties because there is nothing that each of
the three candidates possesses equally. They do not score
equally well (where this is measured ordinally) on anyone of
the dimensions of assessment. None are equal in originality,
critical skill or investigative merit with any of the others.
They do not possess identical quantities of the same thing.
Whether in the end we choose to call such a situation a moral
tie is purely a semantic issue. I know of no better locution;
in fact,

it seems to me that most of those who use this

expression are not working with a precise picture of the
structure of such ties,

and do not make

it an explici t

precondi tion of ties that there be strong cardinal rankings of
alternatives. What is most important is that, no matter what
we

call

it,

we

have

identified

a

path

to

comparison

indeterminacy distinct from incommensurability and strict
cardinal ties. 34

IV. Provisional Conclusion

We have traced a number of routes leading to comparison
indeterminacy. When assuming the existence of indiscernibles,

34
Note that in strict moral ties, alternatives with
different performance rankings can be tied, since what counts
is not a set of ordinal rankings along each dimension of
assessment, but the overall quantitative total as represented
by cardinal numbers assigned to rankings.
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we can show incomparability by employing two sorts of tests.
Confronted with options that are indiscernible along some
dimension of comparison, we can either (1) make some slight
improvement in one option, nonetheless leaving the options
indiscernible;

or

(2)

introduce

an

additional

item

of

comparison relative to which only one of the items is better
or

worse.

In

incommensurability

other
by

sorts
(3)

of

cases,

assuming

a

we

fixed

can

show

ranking

of

dimensions of assessment, and being unable to compare options
that

rate differently on the various

showing

that

discontinuity

does

not

sUfficiency point has not been met,
situation described in

(3),

or

(5)

dimensions,
apply

or

forcing us

or

(4)

that

the

into the

having the assessment

depend on prior judgments that are themselves indeterminate,
or

(6)

measuring

depending

on

the

along

dimensions

degree

to

which

whose
each

priority
is

alters

instantiated,

generating an imprecisely demarcated intermediate range in
which the principled resources to adjudicate conflicts are
unavailable. Another source of comparison indeterminacy--moral
ties--is

realized

when

(7)

each

of

the

options

has

a

performance ranking over equally ordinally weighted dimensions
identical

to

that

of

every

other

option

[this

is

the

attenuated sense], or (8) there are at least two alternatives
exemplifying the property in question to a degree equal to one
another and greater than any other relevant option [i. e. ,
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genuine ties that seem unlikely to be realized in the moral
realm] •

v. Intra- and Inter-personal comparisons of utility
It

is

interesting

to

briefly

note

the

similarity

in

structure between the various sorts of incomparability and
much recent discussion surrounding intra- and inter-personal
comparisons of utility or well-being.

To the

extent that

preference-satisfaction is identified with or seen as the best
evidence of levels of well-being, incommensurabilities will be
generated in many of the ways already cited.

Problems

in

identifying a social welfare function that somehow aggregates
individual preference orderings are notorious; such problems
(involving

incomparabilities)

order ings themselves.

may

also

affect

individual

For instance, interpersonal comparisons

that require balancing the determinate preference orderings of
citizens

may

be

beset

associated with methods
basis

of

by

the

(3)-(6)

intrapersonal

sources
above.

of

incomparability

options forming the

comparisons

may

incommensurate in any of the ways (1)-(6)

be

rendered

identified in the

previous paragraph. And interpersonal comparisons may also be
rendered indeterminate when intrapersonal orderings themselves
incorporate incomparabilities [cf. number (5) above].
If we follow the lead of some prominent philosophers and
eschew preference-satisfaction as

the

essence

or mark

of
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welfare35 , then we will likely be presented with an account of
well-being that makes

it more dependent on possession or

exemplification of some objective schedule of goods. Here the
comparisons with our previous discussions become quite close,
since it is reasonable to suppose that whatever list of such
goods one identifies, we can generate incommensurabilities or
ties among them in many of the ways already canvassed.

In

fact, it seems that the problems of intra- and inter-personal
comparisons

of

utility

are

really

subsets

of

the

larger

problems of comparability we have been dealing with. If that
thought is correct, then problems in welfare economics and
utility theory may have to wend their way through the general
difficulties surrounding moral ties and incomparability before
being resolved.
To the extent that I am right about all of this, we can
conclude that in some cases a determinate optimal individual
or social choice isn't "out there" to be discovered.
absence,

such

choices

may

have

to

be

In their

manufactured

by

artificial procedures like voting or compromise legislation
(in the social arena), or an existential leap of faith or a
random selection among tied or incomparable alternatives (in
35
See, among others, T.M. Scanlon, "Preference and
Urgency II , Journal of Philosophy 72 (1975), and Allan Gibbard,
"Interpersonal Comparisons: Preference, Good and the Intrinsic
Reward of a Life ll , in J. Elster and A. Hylland, eds.,
Foundations of Social Choice Theory,
(Oxford:
Oxford
University Press, 1986).

89
the individual case). By parity of reasoning, the moral realm
as well may underdetermine the correct solution to certain
moral difficulties. Moral verdicts aren't always out there
awaiting discovery. The trouble for ethics is that, unlike
politics, indeterminacy cannot be alleviated by arbitrary or
conventional procedures to fix the content of the relevant
rules; moral rules are not, like legislative ones, addable as
needed. 36

VI. Monism and A Pervasive Intuition
Thus far I have operated on an assumption that seems to me
clearly correct--that there are,

in ethics, easy cases and

36 A good example of the way in which legislation can
generate
determinate
political
solutions
in
morally
indeterminate contexts is provided by Joel Feinberg in Harm to
Others, (Oxford: Oxford university Press, 1984). There he
concedes that on occasion, it is indeterminate whether certain
activities count as harmful (i.e., as rights-violating
setbacks of interests) for purposes of criminal proscription.
The cases he has in mind are those of so-called accumulative
harms (like polluting), "where single occurrences up to a
threshold would be harmless but general performance would be
harmful." (244) In these cases, blanket prohibitions of such
activities are often as bad as blanket permissions. According
to Feinberg, "The simple harm principle yields no solution to
the problem [of how to assess activities contributing to an
accumulative harm], but it does legitimize the establishment
of a regulatory system that can provide meaning to imputations
of harmful conduct (e.g., excessive emissions), which can in
turn support authoritative orders backed up by criminal
sanctions. To be 'wrongful', a contribution toward public
accumulative harm must be a violation of an authoritative
scheme of allocative priorities already in force. In the
absence of such a background there is no nonarbitrary method
for imputing accumulative harms to individual parties." (Ibid.)

90

hard ones, some of these latter being irresolvable because of
indeterminacy. After all of the work undertaken (in part) to
support this assumption, we are confronted with an opposing
intuition

that

may

appear

equally

strong

and

equally

implacable. This intuition tells us that we must import some
sing'le measure
assessment.

in order

It

follows

to make
from

any rational

this

that

easy

evaluative
cases

are

distinguished from the hard ones only because of the cognitive
limitations we bring to ethical deliberation.

In principle,

if we are able to render verdicts in easy cases, we should be
able to do so in every hard case as well.
Support for this implication is straightforward. Consider
an easy case:
logging

jobs

in a
and

choice between creating a

preserving

a

sequoia

forest

half dozen
and

some

indigenous species of wildlife, we should surely opt for the
latter alternative. However, if this "surely" is grounded in
reason,

the pervasive intuition tells us that we must be

measuring the comparative value of these instances of forestpreservation and job-creation by reference to some single
quantitative measure. Supposedly, the only alternative to such
a procedure is to admit that easy cases are simply those on
which everyone's
fallibility

and

"hunches"
imprecision

concur.

We needn't

attendant

on

that

stress the
method

of

decision-making. Thus in easy cases, we are either assessing
alternatives irrationally, or we are importing some measure to
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do the balancing. If that is so, then there is no barrier to
introducing the same measure in hard cases.

Our inability

either

use

to

identify

sophistication,

the

measure,

or

to

it

with

signals only a cognitive limitation on our

part, and provides no evidence for indeterminacy in the moral
realm.
Perhaps the route to the pervasive intuition with the
richest historical tradition is the monistic one, represented
by the claim that there is but one sUbstantive value that is
to serve as the measure for every morally laden comparison.
Things are deemed commensurable only if they share some common
morally laden trait whose differing quantities serve as the
basis for moral comparison. Thus when we measure one thing as
more valuable than another,

we do so by reference to the

differential proportions of this single item possessed by the
relevant alternatives.
This

sort

of

monism

requires,

for

legitimate

moral

comparison, a kind of qualitative homogeneity in all things
valuable.

This

qualitative

homogeneity

entails

the

intersubstitutivity of all things deemed equally valuable. 37

37 For more on the relation between intersubstitutivity
and
commensurability,
see
M.
Nussbaum,
"Plato
on
commensurability and Desire", Proceedings of the Aristotelian
Society, Supplement, 58 (1984), and Fragility of Goodness,
(Cambridge, Mass.: Harvard University Press, 1986), ch.4i see
also M. Stocker, Plural and Conflicting Values, (Oxford:
Oxford University Press, 1990), pp.176-7, 248.
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So, just as two bundles of money, each valued at $500, are
replaceable one for the other,

so too are two potential

friends or lovers, provided they possess to an equal degree
the trait that makes them valuable in the first place.
There are several familiar problems with value monism. I
cannot present them all here, nor can I hope to resolve the
much-discussed controversies surrounding its plausibility.
Nevertheless, we might remind ourselves of some of the more
important

objections

that

are

germane

to

the

present

discussion. First, despite repeated attempts to develop this
view, there has been little success in garnering agreement
about the identity of a plausible candidate super-value, a
value to which all other valuable things can be reduced, and
in terms of which they can be measured. This can be at least
partly explained by noting, second, that any value that can
hope to eliminate incommensurability must be so structured as
to be divisible into addable units that inhere in all valuable
entities. Many morally sensitive agents seem never to have
been confronted by such a thing. Third, we can cite cases
where plural values do genuinely seem to be operative. 38
38
Select your favorite candidate for monistic supervalue (pleasure, happiness, etc.). It seems reasonable to
suppose that, were I confronted by a life choice in which both
alternatives stood to offer me the same amount of this value,
I could still justifiably regret the loss of the special sorts
of value associated with the forsaken option. Suppose I am a
college sophomore making a difficult decision in selecting a
major. I am deeply attached to both mathematics and English
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Fourth, monists have difficulty showing how the absence of
their favored

supervalue

is not

itself an always morally

relevant consideration. If, for instance, happiness is (the
only thing) intrinsically valuable, then unhappiness should be
intrinsically disvaluable.

There does not seem to be any

further value to which the two can be reduced, nor does there
appear to be a
balance

plausible metric allowing us to precisely

quantities

of

happiness

against

amounts

of

unhappiness. Fifth, even if all of these criticisms are wrong,
whatever value
characterized

is proposed
("happiness",

is

likely to be

"pleasure",

so generally

"informed

desire-

satisfaction", etc.) as to generate open texture, and hence
indeterminacy. 39

literature. It may be that, whichever I choose, I shall thrive
and deri ve as much pleasure or happiness by studying the
favored area as I would have had I pursued the forsaken one.
still, the sorts of satisfactions attendant on a course of
mathematical study are not identical to those accompanying
literary study. There does seem to be something peculiarly
valuable about developing one's mathematical abilities, and
something specially attractive about analyzing Melville or
James.
These
sorts
of
"parochial"
features
are
not
intersubstitutible or qualitatively homogeneous; we sacrifice
certain valued pursuits when we opt for other, incompatible
ones. [Cf. Michael Stocker's fine discussion on this point,
op.cit., p.182.]
39 For a defense of this claim, see Chapter VI, sections
II and V. Admittedly, if there were a unique super-value, we
might have to abandon incommensurability, but could still have
comparison indeterminacy via moral ties, and truth value
indeterminacy via open texture and descriptive indeterminacy.
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If there is no monistic value that provides the measure
of each morally laden item, and if the pervasive intuition is
correct,

then

every

case

of

overall

assessment

comparing

options exemplifying different values is made irrationally.
This is strong stuff. Acceding to this line of criticism would
undermine much more than prospects for moral indeterminacy. We
would be forced to consign most of our moral thinking to the
dustbin, making even the easiest cases instances of unreasoned
judgment. This should give us pause. Surely successful moral
reasoning may sometimes entail the abandonment of very deeply
held intuitions. That adherence to this pervasive intuition
should lead us to question even the most basic of our moral
assessments is not reason enough to declare it false. But it
is sufficient to place the burden of proof upon those who
would forward such a proposal. Such critics must then either
(1) provide us with their favored candidate supervalue, and
with the putative algorithms that will assist us in making our
moral calculations,

or

(2)

concede their nonexistence,

and

defend the conclusion that therefore all moral judgments are
unreasoned.

Since no one has come close to succeeding in

either task, I believe we are at least presumptively justified
in retaining confidence in our abilities to perform moral
calculations

without

the

sort

of

value

required

monistic supporters of the pervasive intuition.

by

the
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Shifting the burden of proof in this way can be supported
by

another

consideration:

a

comparison

with

scientific

reasoning. It is by now a commonplace among critics of ethical
objectivism

to

displaying

derive

support

disanalogies

between

for

their

moral

positions

and

by

scientific

reasoning. Many think that the best explanation of the broad
consensus that many scientific claims attract is that such
propositions

and

theories

accurately depict

a

world

that

exists independently of our representations of it. The deep
disagreements about fundamental ethical matters, on the other
hand, are said to provide the best evidence for the claim that
the makeup of the ethical world depends ultimately on our own
beliefs and attitudes.

The moral realm is one of our own

creation. The physical world that science tries to understand
is not.
I shall spend a good deal of time in Chapters IV and V
trying to defuse the force of this standard anti-objectivist
critique. For now, I wish to concentrate on only one of its
strands.

Let us focus

objects

of

on how certain theories become the

widespread

consensus

within

the

scientific

community. When alternative explanations of some phenomena are
presented, how is a scientist to determine which is superior?
There

are

a

variety

of

explanatory

virtues:

simplicity,

generality, testability, coherence with one's other beliefs,
etc. Some theories may score better on some dimensions, others
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better on others. There is no single overarching value to
which these explanatory virtues can be reduced. Nor is there
some sort of mechanical procedure by which the outcomes along
the various dimensions can be combined. Nevertheless, broad
consensus does exist among researchers about the truth of many
scientific propositions and theories. Thus, unless monistic
defenders of the pervasive intuition are willing to reduce
scientific inquiry to unreasoned judgment, they must relax the
standards they require reasoned moral investigation to meet.
And to relax the standards is to abandon the monistic version
of the pervasive intuition.
It is important for my project that we be able to make
distinctions in principle between easy cases and hard ones. If
every case were an easy one--assessable in principle on the
basis of a single value--then indeterminacy would vanish from
the moral realm. If every case were a hard one, owing to the
absence of a quantifiable value to which all relevant options
could

be

reduced,

then

indeterminacy

would

run

rampant

throughout morality. My goal is to defend a kind of hybrid
theory:

much of morality is determinate,

and some of it

indeterminate. Defense of my project thus requires defense of
the easy case-hard case distinction. To the extent that we can
defuse the pervasive intuition that would undermine this
distinction, we can consider the arguments of this chapter
vindicated against at least one prominent criticism.
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VII. The Pervasive Intuition Reconstructed
Unfortunately, one cannot defuse the pervasive intuition
simply by undermining monism. One may abandon monism but argue
that there is nevertheless a single measure along which all
tokens of each value can be ranked. This single measure would
not itself be a value, much less some overall super-value to
which all other values can be reduced. 4o

For instance, when

we restrict ourselves to the economic realm, we can at once
admit

both

economically

that

there

valuable

are

several

entities,

and

different
yet

types

acknowledge

of
the

existence of a single measure or unit of currency that forms
a scale along which each valuable option can be ranked. We can
do this without at the same time considering money itself to
be some sUbstantive value.
The analogy with economics may mislead, since we might
think

that what

is

required

in

the

moral

realm

is

some

cardinal unit that enables us to perform the basic arithmetic
functions in comparing valuable alternatives. Such a unit is
unduly strong, and if we were to require the defender of the
pervasive intuition to identify such a moral unit, we could
easily show the intuition to be false. But the intuition is
quite deeply felt,

and not in any obvious way false,

so we

40 James Griffin argues forcefully for this point,
Well-Being, op.cit., pp.89-92, and accompanying notes.

see
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should

reconsider

the

sort

of

measure

we

demand

of

the

proponent who would make the whole of morality rationally
systematizable. If all that is needed is a ranking, then we
need only an ordinal scale enabling us to determinately rank
all items with regard to their moral value.
Whatever

attractions

this

sort

of

picture

has

for

morality are likely derived from sympathy to a quasi-economic
picture of ranking prudential value. Many economists believe
that we can rank options with respect to individual well-being
not

only

ordinally,

but

on

an

interval

scale

as

well. 41

This belief rests on two assumptions:
(i) that
41
preference-satisfaction either constitutes or is the best
indicator of well-being, and (ii) that each agent can, on
reflection, order her preferences in such a way as to reflect
the intervals separating the satisfactions gained by the
fulfillment of each preference. Both conditions are subject to
serious doubts, though I cannot fully discuss them here.
condition (ii) represents the prospect of constructing
what is known as a von Neumann-Morgenstern utility function.
This function requires agents to have ordinally ordered their
preferences. It then generates an interval scale by asking the
agent to participate in a specially constructed choice. The
question before you is the following: in a choice between the
1st-and 3rd-ranked options, what probability of receiving the
1st-ranked option would you require before you were
indifferent between the sure choice of your 2nd option and a
lottery between 1st and 3rd? The probability assignment for
the 1st-ranked choice represents the interval value of the
2nd-best option. For instance, if you preferred Azuki bean to
Butterscotch to Chocolate ice cream, we could determine the
intervals separating these preferences by asking what
probability of getting Azuki bean would be required to be
indifferent to a sure choice of Butterscotch. Suppose one
needs an 80% chance of getting Azuki bean to be indifferent.
Then we know that on a scale of ice cream preference
containing these three options, Azuki bean can be assigned a
value of 1, Butterscotch .80, and Chocolate O. The numbers we
assign to the options are in a sense arbitrary. Because the
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However,

there

does

not

seem

to

be

a

good

analogue

to

prudential value in the moral realm. There does not seem to be
any single scale with the quantitative attribute "moral value"
as a measure. Instead, there seem to be only partial, local
scales whose measurements are not always capable of being
combined with or compared to the edicts of other scales.
For instance, it seems implausible to attempt to compare
the

amount

of

moral

value

generated

by

rescue

workers

assisting crash victims with that of a conscientious school
superintendent who has done a great deal to foster faculty
harmony,

elevate

student

morale

and

increase

per-pupil

funding. Or consider, what should be easiest, a comparison of
the

actions

function.

of

Could

indi viduals
there

be

who

perform

some

scale

roughly
on

the

which

we

same
can

determinately rank the work of the rescue team against that of
a

committed

volunteer

on

a

suicide

hotline?

Even

when

comparing different options exemplifying like values (in this
case, gratuitous life-saving), we may be puzzled. How much
more difficult when attempting an overall comparison (even an

intervals separating the distances among options in such a
scale always remain fixed relative to one another--because, in
economic jargon, the intervals remain invariant under a
positive linear transformation--we can identify a new ranking
by substituting new values for the variables in the function
y = ax + b, where 'x' is the old numerical rank, and 'y' the
new. So in our ice cream example, we could just as well have
ordered the choices 45, 37 and 5 [where a=40 and b=5] or 32,
31.60, 30 [where a=2 and b=30].
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ordinal one) that seeks to rank every instance of saving lives
against

creating

beauty,

or

sustaining

deep

personal

relationships, or giving to charity.
The reason that so many have thought that a single scale
of

comparison required monism

is

that,

without the

all-

pervasive single value associated with monism, one might find
it impossible to construct a principled basis by which to
render value comparisons. Simply announcing the existence of
a scale of "moral value" tells one nothing about how to set
out to measure the stuff. The monistic challenge at least had
the

principled

measure,

even

resources
if

such

by

which

to

construction

construct
was

a

moral

ultimately

unsuccessful. But proponents of a single measure that is not
itself a quantifiable value have only asserted the existence
of wholesale determinacy,
valuable

items.

They have

i. e., a complete ranking of all
not

yet

supplied the

rigorous

function or algorithm that would enable us in every morally
laden case to isolate just one of the options as morally
superior. Short of such a defense, and given the presumptive
case for indeterminacy presented in sections II and III, I
think we may justifiably consider comparison indeterminacy an
ineliminable feature of the moral realm.
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CHAPTER THREE: DESCRIPTIVE INDETERMINACY

Ie

The Nature of Descriptive Indeterminacy and Scepticism
about its Existence

The verdict in many moral matters will depend crucially on how
the various elements of the case are described: whether I am
obligated to give you ten dollars depends on whether or not
the payment should be characterized as the return of a loan or
an extorted sum intended to prevent harassment. In any real
situation, we would have no trouble selecting the appropriate
description between these two options. Unfortunately, not all
cases are so easily disposed of. I shall argue that in some
instances,

there

is no uniquely correct way to describe

certain morally important features of the situation, and this
introduces an ineliminable element of moral indeterminacy.
Let us assume for the following discussions that we have
already disposed of problems associated with open texture and
incommensurability. If I am right, we may still encounter a
third,

distinct source of moral indeterminacy. This third

source--what I shall call descriptive indeterminacy--occurs
whenever we can truthfully claim that (i) morally relevant
aspects

of

a

situation

can

be

accurately

described

in

different ways, (ii) the moral verdict we reach will differ,
in a way that generates mutually exclusive moral assessments,
depending on which description we select, and (iii) there is
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no

principled

way

to

select

which

of

the

differing

descriptions is most relevant. Since in these cases the moral
assessment depends on which description
inability

to

identify

one

of

the

is selected,

descriptions

the

as

most

emerges

when

appropriate generates moral indeterminacy.
The

sort

conditions

(i)

of

moral

through

indeterminacy

(iii)

that

are satisfied is truth value

indeterminacy. When these conditions are satisfied, we lack
the

means

necessary

conditions

of

descriptive

for

some

determinately

relevant

features

of

a

moral

fixing

the

judgment.

situation

are

If

not

truth

certain

themselves

precise, then the moral verdicts that crucially rely on them
will

often

judgments
principled

themselves
will

be

be

rendered

neither

inability

to

true

imprecise.

nor

identify

one

false,
of

Some
owing

many

moral
to

a

different

descriptions as most appropriate for the case at hand.
There does not seem to be any fixed set of rules for
determining which among competing descriptions of a case is
the best, or most appropriate for purposes of the specific
inquiry one is undertaking.

Still, we usually have little

difficulty

one

in

identifying

among

the

many

possible

candidates as the most relevant to the immediate task.

It

seems to me that we are nevertheless sometimes confronted with
cases where our ability to make these sorts of distinctions
fails. In only some of these cases will moral indeterminacy

103

arise.

A plurality of appropriate descriptions

is not a

sufficient condition of moral indeterminacy; it must also be
the

case

that

the descriptive

differences

make

a

moral

difference, that is, that incompatible moral verdicts follow
from different descriptions,

no one of which is uniquely

appropriate. In what follows, I shall present some examples
where I believe moral indeterminacy arises in just this way.
Many will surely feel scepticism about the existence of
descriptive indeterminacy. Any theory capable of generating
incompatible moral verdicts concerning the very same action or
intention is deeply suspect; surely, the assumption goes, the
moral character of an action or intention should not depend in
any

important

way

on

the

description

of

the

relevant

phenomenon. If faced with descriptive indeterminacy, we either
ought to abandon the theory that allowed it, or reconsider the
merits of the descriptions that landed us in such an awkward
situation.
This response is probably best illustrated by considering
what occurs in most discussions of the doctrine of the double
effect.

My understanding of the doctrine has it claiming

simply that there are at least some actions whose outcomes, if
indirectly intended, would be morally permissible,

but if

directly intended, would be impermissible. A standard charge
against the doctrine derives from consideration of an old
chestnut in the double effect literature. Most proponents of
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the doctrine hold that

it

craniotomy on a

even if

fetus,

is

impermissible to perform a
necessary to sustain the

mother's life. On the other hand, most adherents hold that it
is permissible to perform a hysterectomy on a pregnant mother
if doing so is necessary to save her life. Even though both
actions lead straightforwardly to the death of the fetus, one
is murder,

while the other is permissible,

because in the

first case the death of the fetus was necessary to save the
mother's life (and so was directly intended), while in the
second the fetus' death is incidental to saving the mother's
life

(and

so

an

unwanted

thus

merely

in two stages.

In the

side-effect

and

foreseen).
A standard criticism proceeds
first,

we are presented with arguments that show how the

proponent

of

the

doctrine

fails

to

provide

a

plausible

distinction between what is directly and indirectly intended.
(For

instance,

in the

craniotomy

case,

what

is

strictly

necessary is not the fetus' death, but the crushing of its
skull.

If we could crush it without harming the fetus,

we

would be perfectly satisfied, thus IIproving ll that its death
was no part of our ultimate goal,

and hence not directly

intended.) The second stage shows how this failure leads to
absurdity. If the surgeons performing the craniotomy or the
hysterectomy can be accurately described either as intending
the death of the fetus or as saving the mother's life, then
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the doctrine of double effect tells us either to condemn them
in the strongest terms or to praise their beneficence. The
discrepancies in such edicts impugn any moral theory that
gives rise to them.
I

cannot

rehearse

here

the

sUbstantiate the first criticism. 42

arguments

necessary

to

If they are sound,

we

must admit that the theory gives us no way to select which
intention description in the above cases is the appropriate
one. Thus whether the surgeon in either case is a murderer or
a

samaritan

depends

crucially

on

which

of

two

equally

appropriate intention descriptions we select. The problem, of
course, is that it seems absurd to claim that the actual moral
status of the surgeons depends on our arbitrary choice of
intention descriptions. What matters is what they do and why
they do

it.

Any theory that gives us

license to morally

characterize an agent or action in such drastically different
ways must be false.
I sympathize with the claim that any theory allowing us
to characterize the surgeons as either murderers or samaritans
is a mistaken theory. But we can accommodate this sentiment
without abandoning descriptive indeterminacy. The license just
discussed stems not only from the double effect doctrine but

42
See D. Marquis, "Four Versions of Double Effect",
Journal of Medicine and Philosophy 16 (1991), for an excellent
discussion on this matter.
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from

associated

sUbstantive

moral

principles

that

are

separable from the doctrine itself. In other words, we reach
the conclusion that describing the surgeons as samaritans and
murderers is equally appropriate only if two things are the
case. First, there must be no plausible way to choose between
describing their actions as

(a)

intending the death of the

fetus, or (b) intending the saving of the mother. Second, an
act performed under

(a)

must be murder,

and one performed

under (b) must be beneficent. But this second claim is false,
because its first conjunct is false.

The proponent of the

doctrine of the double effect has most always conjoined to the
doctrine a

sUbstantive moral principle that says that any

intentional termination of a human life is murder.

If we

abandon that claim, then we can see that the two descriptions
of the surgeons are not equally appropriate. So long as the
surgeon hopes to save the mother's life, he is not a murderer,
even if he knows that the only way to save her life is by
crushing the fetus' skull. So what offends in the conclusions
drawn in the surgeon examples is not (necessarily) descriptive
indeterminacy (since there is no such indeterminacy in these
cases), or the prospect of such indeterminacy. What offends is
the

assertion

that

the

two

descriptions,

"murderer"

and

"samaritan", are equally appropriate in the cases before us.
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They aren't

(which is precisely why this isn't a case of

descriptive indeterminacy). 43
I admit that descriptive indeterminacy still retains an
air of suspicion.

But I

have shown,

hopefully,

that the

context in which such suspicions are most often raised does
nothing

to

question

the

legitimacy

of

descriptive

indeterminacy, but instead forces rethinking the plausibility
of a separable thesis often associated with the doctrine of
double effect. In an effort to dispel the doubts that linger,
I

shall

provide

below

several

examples

of

descriptive

indeterminacy taken from many different areas of moral theory.
The (hopeful) appeal of these examples will show not only that
descriptive indeterminacy exists but that its scope is much
broader than one might think. It is not a local excrescence,

43 I have not been trying to show that the doctrine of
double effect is false. The advocate of the doctrine could
abandon the sUbstantive moral principle that seemed to
generate her difficulties (viz., intentionally terminating
human life is always impermissible). That way she could avoid
claiming that the description of the surgeons as murderers is
as appropriate as that decribing them as samaritans.
Alternately, she could try to show that on any account of
the direct/ indirect intention distinction, surgeons performing
both craniotomy and hysterectomy had identical intentions, and
so it would be inappropriate to classify one as a murderer and
the other as a samaritan. [This is endorsed by J. Boyle, in
"Who is Entitled to Double Effect?", Journal of Medicine and
Philosophy 16 (1991).]
More fundamentally, she could try to show that there is
a plausible way of marking the direct/ indirect intention
distinction, thus undercutting the first element of the
criticisms discussed in the text. Whether this can be done
successfully is a matter far too large to be taken up here.
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removable without damage to the moral theory that would do
without it. It is an essential, ineliminable element of any
plausible moral theory.
Proceeding by example is often a precarious way to argue
one's point. The plausibility of one's conclusions is bound up
with the

intuitions or interpretations one brings to the

example. These background assumptions are not always shared as
widely as an author would like to think. Nevertheless, in this
chapter,

there

seems

acknowledge

what

agreed-upon

procedure

no

seems

other

way

obviously
for

to

proceed.

true--that

identifying

a

there

uniquely

If

we

is

no

correct

description of all morally relevant facts of a case--then we
must establish the case for moral indeterminacy by providing
examples where different descriptions, each as plausible as
the other, will generate incompatible moral results. The trick
is to construct examples in which the different descriptions
of a case do genuinely seem to be both realistic, accurate and
equally fitting. I think I have managed to do this. But some
may believe,

in the examples to

follow,

that one of the

competing descriptions is decidedly more appropriate than the
other. Since I cannot anticipate all of the reasons that might
be given for these feelings,
rules

to

which

I

can

and since there are no fixed

appeal

to

defend

the

parity

of

descriptions, I must let the examples speak for themselves. To
the extent that there is some basic principle underlying the
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ensuing discussions, it is this: that morally relevant facts
can on occasion properly be described at various levels of
generality,

no

one

of

which

is

the

most

relevant

or

appropriate. When descriptions at these different levels are
equally

apt

and

also

liable

to

yield

incompatible

moral

verdicts, then moral indeterminacy results.

II. causation and Responsibility
Suppose we accept the following standard for determining
causal

responsibility

for

negligence:

one

is

causally

responsible for all and only those harms that fall within at
least one of the risks in virtue of which one's action is
deemed negligent. 44

Suppose I

fail to salt my icy porch,

44 This
is Robert Keeton's theory, developed in Lega 1
Cause in the Law of Torts, (Columbus: Ohio University Press,
1963). The two most popular alternative theories of legal
causation, if preferred to Keeton's, remain susceptible to
indeterminacy. The first alternative is that expressed by
Judge Andrews' dissent in Palsgraf v. Long Island R.R. Co. 248
N.Y. 339 (1928), and developed thereafter by many other U.S.
jurisprudents. It is a sceptical thesis, claiming that
solutions to the problems of proximate causation can be made
only by untutored hunches and expressions of a rough-hewn
sense of justice, rather than by the application of settled
principles. Reliance on merely personal or subjective moral
beliefs is supported by the further claim that there is no
uniquely objectively correct set of views regarding justice.
Surely if this is the preferred analysis of causation, then
issues of responsibility are rampant with indeterminacies,
since different senses of justice may yield very different
verdicts given identical facts.
The second alternative is developed by H.L.A. Hart and
A.M. Honore in causation in the Law, 2nd edition, (Oxford:
Oxford university Press, 1985). They hold that one is causally
responsible for an outcome just in case one's action is
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knowing company is expected soon.

Does my failure to take

proper precautions result in creating the risk that you will
be harmed? The risk that you will sprain your ankle? That you
will sprain your ankle,

slip,

careen down my sloped front

yard, hit your head against a tree and incur injury requiring
hospitalization? What if, in your slide down my yard, you bump
into a passing child and send him to his death under the
wheels of an oncoming car? Whether I am responsible for these
particular outcomes depends on how we describe the relevant
risks I have created through my negligence. In this case, as
with

most

others,

some

descriptions

will

seem

clearly

inappropriate, others clearly appropriate, and others quite
puzzling.

My intuitions tell me that I am not responsible for

the child's death, but that that I am responsible for your
sprained ankle. Am I also responsible for your head injuries?

sufficient, given the existing circumstances, to bring about
an injury in the absence of coincidence or voluntary
interventions by another party. But Hart and Honore cannot
eliminate indeterminacy from their theory either. For what is
to count as a coincidence depends on how minutely we describe
the "normal course of events". Further, whether act A is
sufficient, given existing conditions, to bring about outcome
o depends crucially on (i) how we describe the existing
conditions, and (ii) whether we can make a generalization
linking actions of type A to outcomes of type O. But some
degree of descriptive indeterminacy will probably affect
condition (i), and the generalizations relevant to (ii) depend
crucially on how minutely we describe the outcome and the
action. Thus preference for either of these competing theories
will
not
provide
sufficient reason
to
suppose that
descriptive, hence moral, indeterminacy can be eliminated in
the assignment of causal responsibility.
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That depends

on the generality with which the risks

are

described.

If we describe my conduct as creating the risk of

your being

injured,

wounds.

then

I

am responsible

for

your head

But if we characterize the risks in more detailed

fashion, enumerating the various sorts of dangers I might be
creating, would we cite your particular head injuries as one
of them? I am uncertain.
The question

is whether

your

head

injuries

are

too

"remote" to allow us to cite my omission as an (or t;he most;)
important causal contributor. Another way to think of this is
to

ask

whether

your

head

injuries

were

a

reasonably

foreseeable outcome of my failure to salt the porch. We might
try to answer such questions by first determining whether I
should be liable for your injuries, but that would frustrate
the purpose of our inquiry, since we are hoping to identify
the

relevant

assigning

risk

liabili ty.

descriptions

as

t;he

prior basis

for

If asked before the fact whether my

failure to salt the porch created the risk of sustaining your
injuries,

I

doubt that all fully informed observers would

agree. Some would agree to a risk description that included,
others

that

excluded,

reference

to

the

particular

head

injuries (or just to head injuries generally). If that were
the case,

then a descriptive difference does make a moral

difference, and it may be morally indeterminate as to whether
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I am causally responsible for the head injuries you sustain
from slipping on my porch and falling down my yard.
As a general matter, characterizing risks too minutely
will tend to
responsible

let too many of those we

off

the hook.

Appropriate

intuitively think
risk descriptions

rarely need to incorporate reference to the precise nature of
the harm and the precise manner in which it is caused. If they
did, then, at the very least, all torts of transferred intent
would

be

abolished.~

On

the

other

hand,

it

is

also

inappropriate to describe risks very generally, as, say, the
risk of creating harm. If we were to describe risks in this
way, we would be forced to abandon many intuitively strong
judgments that relieve agents of responsibility for harmful
outcomes. For instance, if we describe the risks I am creating
by speeding through a residential neighborhood simply as the
risk of harming someone, then I can be held responsible for a
heart attack suffered by an onlooker who couldn't bear the
sight of my car whizzing by some frolicking children. If my
risk is described simply as that of causing harm, then the
4S Torts of transferred intent assign legal liability for
a harmful outcome to those whose actions cause harms of a sort
different from those intended. For instance, incorporating
torts of transferred intent allows you to sue if you are the
mistaken or accidental victim of an assailant intending and
failing to harm someone else. If the law made it a
precondition of liability that the harms one caused were those
one intended, then many agents whose malevolent aims were
frustrated, but who nevertheless caused harm through their
actions, would be immune from liability.
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heart attack fell within the risk, and I am responsible. But
few would feel confident about such a judgment.
Thus

we

need

to

avoid

the

extremes

of

exaggerated

specificity and overbroad generality. But if I am right, there
may

sometimes

be

no determinate,

uniquely

correct middle

ground between these extremes. Even if we import a "reasonable
person" standard, so that the level of generality at which the
risks are described is decided by reference to this fictitious
agent,

indeterminacy will remain. There are no grounds for

assuming that all ordinary, reasonable people would agree in
every case (or even in most cases) to a single description of
the relevant risks or the harms created by those risks. Hence
whether an agent is causally responsible for some harm or
injury

is

sometimes

responsibility

very

an

indeterminate

often

crucially

matter.
depends

And
on

a

moral
prior

determination of causal responsibility. If it is neither true
nor false that 8 was causally responsible for outcome 0, then
it may well be neither true nor false that 8 was morally
responsible for
often

o.

transmit

80 indeterminacies regarding causation will

themselves

to

questions

of

moral

responsibility.

III. Multiple specific Intentions

Moral indeterminacy may also arise from the indeterminacy
of intention descriptions. There are two basic ways this can
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occur. In the first sort of case, we can properly attribute to
an agent differing narrowly specified primary intentions, each
of which generates a

conflicting moral assessment.

In the

second sort of case, different levels of generality with which
the

relevant

intention

can

be

described

may

yield

moral

indeterminacy.
Let us postpone consideration of the second sort of case
(it will be discussed in section V), and consider an example
of the first.
Hospital

In 1986 Elizabeth Bouvia entered High Desert

in Lancaster,

California.

She was a

quadriplegic

suffering cerebral palsy and was in constant pain as a result
of a severe arthritic condition. She had been shuffled back
and forth from friends'

homes,

state institutions and her

parents' horne. She entered the hospital and requested to be
put on an all-liquid feeding regimen. Doctors refused, stating
that this was nothing more than a guise for allowing her to
starve to death,

something she had previously tried to do

while being treated at other California hospitals. Instead,
hospital personnel inserted a nasogastric feeding tube and
petitioned that she be force-fed for the duration of her stay.
Bouvia requested to be removed from the apparatus. At issue
was whether her plea amounted to a request to commit suicide.
Suicide is defined as directly intending one's death for one's
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own sake.

The California Supreme Court held46 that if her

primary intention was to commit suicide, then her petition
must be denied.

If,

on the other hand,

she was directly

intending to exercise her right to refuse medical care, merely
foreseeing

that

death

would

result

from

the

requested

measures, then her petition should be granted.
I am not taking a position on the merits of the court's
reasoning. Perhaps in Bouvia's case we are inclined to render
similar moral verdicts whether her death was directly intended
or merely foreseen. But if the distinction between direct and
indirect intention is ever of moral significance, then morally
That is because there

indeterminate situations may arise.

will be some situations in which we cannot identify a single
description of an agent's intention as the operative one in
the case at hand. The problem is not an evidentiary one. The
correct

description

of

an

agent's

primary

and

secondary

intentions may escape us, not because of any problem about
knowing other minds, but because an agent's direct intentions
may be characterized

in different ways,

no one

of which

represents "the correct" description.
Elizabeth Bouvia certainly wanted to die,
transcripts

give

strong

evidence

primary intention was to end her
46

for

the

life.

and court

claim that

her

But she was also

Bouvia v. Superior Court of California, 225 Cal.Rptr.

297 (1986).
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incensed by the paternalistic measures taken by the local
hospital,

and was insistent that her rights be vindicated.

There is a good case to be made that her petition was directly
intended to exercise her right to refuse medical treatment, to
reassert

moral

authority

over

decisions

that

crucially

affected her quality of life. If this is so, there may be no
sing~e

correct description of her intentions. But the moral

verdict regarding her actions may importantly depend on the
description

of

her

intentions.

In

such

a

case,

both

descriptions may be equally apt. If, as many hold, directly
intending one's own death for one's own sake is

(at least

sometimes) morally impermissible, and competently authorizing
the

refusal

of

lifesaving treatment

is

(usually)

morally

permissible, then cases where both such intentions co-exist
may leave us with a morally indeterminate situation.
One

might

respond

to

this

example

by

claiming that

whenever an intention to perform an act is permissible under
one

description,

and

impermissible

under

another,

the

impermissibilty "trumps", so that we have a determinate moral
assessment (viz.,

forbidden). So, if through an action I am

simultaneously intending to exercise my fencing skills and to
kill

another

person,

the

impermissibility of

the killing

overrides the permissible intention and renders the agent
determinately blameworthy. This example is intended to make a
quite general point: that whenever an action is motivated both
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by permissible and impermissible intentions, the moral status
of

the

intention

rendered

determinate,

indeterminate by the

descriptions.

e.g.,

is

those

or

at

least

existence of

cannot

the

be

different

(It may be indeterminate for other reasons,
having

to

do

with

open

texture

or

incommensurability.) In such cases, correctly assessing one of
the

intentions

as

impermissible

description; alternately,

is

the

most

appropriate

if both are equally appropriate,

there is nevertheless a principled way to identify one as most
morally relevant, hence eliminating descriptive indeterminacy
as it arises from multiple specific intentions.
My

response

to

this

criticism

is

twofold.

First,

I

believe that the general point about impermissible intentions
always

trumping permissible ones

is

incorrect.

The mixed

motives that attend countless actions do not always force us
to moral condemnation. Suppose you are a legislator who has
received a very handsome but illegal contribution from a group
whose cause is both just and one you already support.
voting for their activities,

In

you are at once intending to

promote a worthy cause and intending to satisfy your illegal
campaign contributors. It is far from clear that in every such
instance you are to be condemned.

It seems to me that on

occasion there may not be a straightforward assessment of your
intentions awaiting discovery. Certainly it is false that in
every case in which permissible and impermissible intentions
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coexist we must abandon hopes for determinacy. But to say that
the presence of an illicit intention automatically negates the
moral weight of an honorable one is too quick and too pat to
capture the subtleties that are often involved in cases of
mixed motives.
Second,

if my arguments of the

second chapter were

correct, then there are some situations where one is forced to
perform an action that is supported and rejected by moral
reasons of equal weight. We might call such situations moral
dilemmas. 47

Morally sensitive agents who find themselves in

such situations may discover that whatever they do will
involve the sacrifice of something of moral importance. Some
such situations will call for the performance of an action
which,

under

one

description,

is

obligatory,

and

under

another, forbidden. Agamemmnon's decision at Aulis may have
been one of these. Or consider Creon's decision regarding
Antigone. After successfully defending Thebes against a force
led by his nephew (and Antigone's brother) Polynices, Creon
issued an injunction that imposed the death sentence on those
who buried fallen insurgents. Antigone disobeyed the order and
buried her brother. Creon, as ruler of Thebes, was obligated
to make an example of her, but as her uncle was forbidden from
doing so.

(This illustrates a rich source of moral dilemma,

47 For more on moral dilemmas, including a more precise
definition, see Chapter Five, section III.
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the assignment of obligations derived from different special
roles or relations.) We can at the same time sympathize with
Creon and be repelled by his action of walling up his neice to
die of starvation. We may properly describe the intentions
motivating

his

orders

killing his neice.
dilemma,

then

the

as

ensuring

communal

cohesion

If we regard this as a
assessment

of

his

and

genuine moral

intentions,

or

more

broadly the character that allowed him to take such a step,
may be indeterminate. Neither intention description seems most
morally relevant, nor, given a sufficiently rich description
of Creon's deliberations, should we think that there must be
some determinate balance of reasons to favor or disapprove of
his

moral

motivations.

In

such

cases,

descriptive

indeterminacy seems a genuine presence: different intention
descriptions seem equally appropriate, they each generate a
moral verdict incompatible with the other, and there seems no
principled way to identify just one of the descriptions as
most morally weighty or overriding. It may be neither true nor
false that Creon, all things considered, was praiseworthy or
blameworthy

for

the

intentions

he

brought

to

his

tragic

decree.
We can also envision situations in which an agent has
intentions to perform an action that under one description can
be

designated

impermissible.

supererogatory,

and

under

another,

Such cases do not require an analysis any
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different

from

permissible
(notably,

that

and

given

above

impermissible

some

versions

of

for

conflicts

intentions.

Some

consequentialism)

between
theories

deny

the

existence of the supererogatory, while other theories subsume
supererogation to a special class of permissible action. For
either theory, the analysis presented above should suffice for
showing how descriptive indeterminacies may arise.
In the first, we eschew the supererogatory and are left
with permissibility, impermissibility and the obligatory as
exhausting the normative realm. In the second sort of theory,
we retain the three-fold classification, but acknowledge a
special

place

arguments
concluding

thus

for
far

that

impermissible

the
are
the

supererogatory
successful,
copresence

intentions,

we
of

or obligatory

within
are

it.

If

my

warranted

in

permissible
and

and

impermissible

intentions, may lead to descriptive indeterminacies. Thus on
either reading of supererogation, we can allow a place for
descriptive indeterminacy. 48
48
Some theorists acknowledge the existence of the
supererogatory but deny that it is a special subclass of the
permissible.
[See,
for
instance,
Joel
Feinberg's
"Supererogation
and
Rules",
in
Doing
and
Deserving,
(Princeton: Princeton University Press, 1970).] However, if
the permissible is defined as that which is neither obligatory
nor impermissible, it is hard to see how the supererogatory
could
fail
to
be
permissible.
What
distinguishes
supererogatory action from the merely permissible is the
praise
(and possibly the risk)
associated with
its
performance. But these differences do not make a difference
for our purposes; even on this third view of supererogation,
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IV. Kantianism, Universalization and "possible Worlds"

There may be another way to display ineliminable moral
indeterminacy by reference to intentions that are themselves
quite determinate. In this section I tentatively describe an
approach that requires much more development that I can give
here, and so the following is offered more in the spirit of
suggestion than confident finality. This approach involves the
universalization procedure employed by Kant in his ethical
writings. In determining whether a maxim is universalizable,
we imagine a world in which all inhabitants, when given the
opportunity to do so, act in accordance with the maxim. If
such a world is conceivable or willable without contradiction,
then actions in accord with the maxim are permissible. When a
contradiction in willing or conception ensue, the relevant act
is

forbidden.

If

one

is

unable

to

universalize

the

contradictory of a maxim, then actions performed in accordance
with the original maxim are obligatory.
I

believe that wholly

apart

from

considerations

of

intention descriptions, use of the universalization test will
sometimes underdetermine a moral verdict. For there may be
indeterminacy in the way we describe the world in which the
maxim is to be universalized. We cannot apply the test simply
by envisioning what a world, structured in accordance with
indeterminacies derived from
descriptions will remain.

multiple

specific

intention
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universal conformity to a given maxim, would look like. We
would know that everyone, in certain circumstances, acted in
a particular way,

but we would be ignorant of many other

relevant features of the world we are envisioning.
In particular, are we to envision a world with all of our
present moral imperfections, or are we to conjure up a world
in which everyone,

or most everyone,

acts from a sense of

duty?

difference

we

It

makes

a

which

choose.

If

I

am

envisioning a world of ideal moral agents, I may be unable to
consistently will the performance of a lie, no matter how the
maxim that allows it is described. But in our world, where
inquiring murderers sometimes make an appearance,

it seems

plausible to suppose that at least some maxims that call for
an occasional
Kantians
selecting

lie

are uni versalizable.

afterwards,
an

have

appropriate

offered
"possible

Kant himself,

little
world"

background for our universalization tests.
as

to

which

world

we

employ,

and

assistance

armed

to

serve

and
in
as

without guidance
wi th

the

qui te

plausible assumption that maxims may be universalizable in
some worlds but not others, moral indeterminacy may emerge.
The problem is not an evidentiary one. A universalization
test will sometimes fail to generate a determinate picture of
a

moral

order

governed

by

universalizable

maxims.

Our

inability always to precisely envision such worlds is best
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explained by the failures of such tests to generate fully
structured and detailed moral environments.
Of course, it is possible that the best moral theory will
not incorporate universalizability as a formal constraint on
permissible action. If that is so, then the worries expressed
in this section are moot. In addition, it is possible that the
best

moral

theory

incorporate

a

universalizability

requirement, but that it supplement it with some precise rules
about how to apply

it.

For

instance,

when

envisioning a

relevant possible world, we might be told to disregard the
imperfections

existing

in this

world,

or

to

avoid

undue

idealization and incorporate existing imperfections. If that
were so,

then we might well do away with this source of

descriptive indeterminacy.
There are two ways to show this optimism to be unfounded.
The first involves showing that there are principled grounds
for supposing theories to be unable to offer consistent advice
about the content of the relevant possible worlds. This option
seeks to show that we cannot have a decision procedure for
identifying which of many possible worlds is the appropriate
one for determining the moral status of agents or actions. In
order to show this,

we would have to show that different

degrees of idealization are sometimes appropriate in the same
context.
sometimes

If

universalization

should

not,

make

tests

sometimes

reference

to

should,

existing

and
moral
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imperfections, then absent a precise formula specifying when
such references are appropriate, we may tentatively conclude
that

descriptive

indeterminacies

can

be

generated

from

universalization tests.
Our moral practices reflect a deep ambivalence about the
role of moral imperfection in the assignment of obligation. On
the one hand, the mark of an imperfection is a falling short
of some standard, and we tend to identify obligation as the
fulfillment of a

(certain sort of) moral standard. On the

other hand, we recognize that humans are fallible, and shy
away from demanding too much.
This tension often manifests itself when dealing with
akratics, i.e., those who consistently exhibit a weakness of
will regarding a particular area. For instance, we often say
contradictory

things

about

persons

who

continually

make

promises they do not fulfill. On the one hand, we think of
promises as generating obligations of fulfillment. But on the
other, if we are long acquainted with the individual's history
of failure to perform, and know that he is going to welch
again, then we may demand only partial satisfaction (rather
than none at all, which is what we would otherwise receive).
In this latter case, the ought judgment regarding the akratic
is fashioned around familiarity with a character flaw. If my
child promises me that he will study hard for tomorrow's exam,
how do we characterize his obligation when he has managed,

125
just until the night before, to go without studying? Is he
obligated to fully prepare, which is impossible,

or is he

under some lesser obligation to do what is practicable within
the

remaining?

time

characterization,
immoralities.

we

But

If

we

opt

for

seem to be tailoring
selecting

the

former

this

latter

obligations to
method

yields

obligations that we know will not and possibly cannot be
fulfilled.

It is far from clear that the best moral theory

will entirely do away with either point of view, and so there
is room for the the prospect of irreconcilable clashes of
these perspectives when generating obligation judgments. 49

If

that is so, then there is good reason to believe that we may
be unable to discern a single possible world that either does
or does not do away with our imperfections for purposes of
applying a universalizability test.
The

second

route

to

descriptive

indeterminacy

via

universalizability tests begins by assuming that the previous
arguments were incorrect. This second route tries to show that
even

with

a

decision

well-planned

procedure

for

universalizations, descriptive indeterminacies would remain.
There

are

structuring

innumerable

possible

universalization

decision

tests.

Some

procedures
would

have

for
us

49 For very interesting discussion of the issues in this
debate, see M. Stocker, Plural and conflicting Values,
(Oxford: Oxford University Press, 1990), pp.92-110.
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envision a world without moral blemishes, others would have us
envision the existing world,

and others would locate some

intermediate point better than the present world,

but less

than perfect. Since there are an indefinite number of such
tests,

I

cannot

show

that

they

each

would

generate

indeterminacies. But we might consider what may seem the most
plausible such test, that requiring us to adhere as nearly as
possible to the texture of the actual world in which the agent
is deliberating.
Even if we endorsed a universalization procedure that
required us to envision the "closest" possible world, one in
which

all

things

other

than

general

conformity

operative maxim were being held constant,
generate indeterminacies.
experiments

are

not

to

the

we could still

In the first place, such thought

always

coherent,

since

universal

conformity to some maxims would bring with it certain other
alterations in the fabric of the world we are envisioning. We
could not, in other words, always keep "everything else equal"
while imagining a world governed by universal conformity to
the maxim in question. It follows from this that what counts
as the "closest" possible world is not always in principle
resolvable. The concept of closeness is open textured; there
are no precisely specified definientia associated with the
concept

that

identifying

could

serve

its extension.

as

criteria

for

exhaustively

It is possible that maxims be
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universalizable in some of these very close possible worlds,
but

not

in

others.

then

descriptive

indeterminacy from this source would persist,

despi te the

identification of a

If

that

is

so,

single appropriate test for

isolating

relevant possible worlds.

V. Vague Intentions
We turn now to cases where we are not so clear as to the
relevant intention description(s). This is often owing to the
fact that agents themselves do not always act with precise
intentions.

This

vagueness

in

first-personal

intention

formulations may lead to problems when it comes to morally
assessing action or the character of agents motivated by such
intentions.
These problems become apparent when considering those who
believe

that

the

moral

status

of

action

depends

on

the

intention with which it is performed. But it seems that many
of

our

permissible

actions

are

undertaken

without

any

conscious formulation of a subjective principle of action. At
other times, it seems that we have only a very vague notion of
the content of a principle guiding our actions. If we require
(say) a universalizable maxim to be "before the mind" of those
acting

permissibly,

performed without

then,

given

that

(well-formulated)

certain

intentions,

actions

are

we will be

forced (i) to deny the permissibility of obviously justifiable
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actions, or (ii) to abandon the requirement that permissible
actions require well-formulated intentions, or (iii) to amend
our conception of intention.
Before opting for (i), let us see how far we can get by
embracing (ii) or (iii). Let us first focus on (ii). This
option is already prominently represented in current ethical
theory.

consequentialists of various stripes make a sharp

distinction between the moral status of an action,

which

depends wholly on its consequences (or the consequences of
general conformity to a rule under which it can be subsumed),
and the moral character of an agent's intentions. Whether such
an easy solution can be obtained depends, of course, on the
prospects for successful defense of a consequentialist theory.
Even if such a defense were provided, however, our problem of
indeterminacy would arise at another level. For we are also
concerned with evaluating character, and that does depend on
an agent's intentions.

So even if we were able to avoid

problems of assessing actions,

indeterminacy of intention

descriptions would raise problems when it comes to evaluating
an agent's character.
A prominent conception of intention requires an intention
to be "activated", i.e., before the mind of the agent who has
it.

It doesn't make sense,

on this view,

to speak of an

unconscious or latent intention. If we accept this position,
then we will have to admit that most agents do sometimes act
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either without intentions, or with ill-defined intentions. The
problem for this sort of view is that if we hope to make
character assessments, or more specifically, to assess the
praiseworthiness or blameworthiness of an agent's particular
actions,

it appears that we must refer to the particular

intentions that motivated such behavior. In the absence of
intentions,

it seems we must abandon hopes of making the

desired moral

evaluations.

When making

an

assessment

of

character or action contingent on the nature of a (motivating)
intention, the absence or vagueness of an intention seems to
render us unable to make any moral assessment. Yet many cases
where intentions are absent are those where we properly think
that some moral assessment is there to be made. This naturally
raises the question of whether the required intentions must be
actual--present to the agent's mind when acting--or might also
be counterfactual. If the latter, then we can assign a guiding
intention to every action, even if there is not, before the
agent's mind, any actual intention when she acts.
The counterfactual conception of intention might operate
as

follows.

When an agent reports acting either without

conscious intent, or with some vaguely-defined intention, we
might

present

him

with

a

list

of

possible

motivating

intentions. Using his response, together with knowledge of his
character, we would then determine whether some particular
candidate intention(s),

together with the conditions that
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obtained during his action, would be sufficient to motivate
him to do what he did. If so, then we can attribute to him
this counterfactual intention and make the desired character
assessments on that basis.
Adoption of this strategy provides a new route to moral
indeterminacy.

Agents

may

accede

to

a

variety

of

counterfactual intention descriptions when asked after the
fact, and there is often no other evidence that might serve to
isolate just one of these descriptions as the most appropriate
one. Consider Kant's famous case of the inquiring murderer.
Suppose a furious, cleaver-wielding malcontent comes barreling
down

the

hallway

in

search

of

my

friend.

Immediately,

instinctively, I lie about my friend's whereabouts, strongly
suspecting that his discovery will end in his death. I do this
reactively, without any thought at all; or suppose I do this
with only the vague intention of doing something to save my
friend's life. To the extent that I can be said to have acted
on some maxim, what might this maxim be? Several candidates
present themselves, many may seem appealing after the fact,
and some of the appealing ones may generate conflicting moral
assessments of my behavior. Consider a possible list:
(a) Do whatever necessary, short of killing another, to save
the life of a close friend.
(b) Lie if necessary to probably save the life of another.
(c) Lie if doing so will frustrate the designs of evil
people.
(d) Lie if doing so will possibly bring about better results
than telling the truth.
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(e) Lie if doing so will almost certainly bring about better
results than telling the truth.
And so on. We could come up with many more putative maxims.
Some will be universalizable, others will not be. The problem
for the counter-factual approach is that the agent may assent
to many descriptions, some of which generate differing moral
verdicts.
We

cannot

justifiably

exclude

this

possibility

by

universalizing each putative maxim, discovering whether its
actions

are

permissible,

then

abandoning

those

deemed

impermissible as candidate counterfactual maxims. That would
put the cart before the horse, since we were to make a moral
assessment based on a
selection

process

prior selection of

must

therefore

take

a

maxim.

place

This
before

considerations of universalization are introduced. And that
means that we are sometimes likely to have agents assent to a
variety of different intention descriptions. This raises the
prospect of generating conflicting moral assessments.
Thus, even if we incorporate counterfactual intention
descriptions, we may be able to generate moral indeterminacy,
at least with regard to an agent's motivations, character and,
if consequentialism is rejected,

also with regard to her

actions. Thus we seem to be faced with a dilemma: either
endorse the view of intentions that requires them to be before
the mind, in which case we will be unable to make the sorts of
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moral

assessments

we

think

legitimate,

or

endorse

a

counterfactual view of intentions, which may lead to moral
indeterminacy.
One

(mistaken)

way out of this dilemma

relies on a

particular interpretation of the first of its horns. On this
view, we begin by admitting that action may proceed without
intention

or

with

ill-formed

intentions.

However,

this

proposed solution would reject the conclusion drawn in the
dilemma.

The absence of

(well-formed)

intention does

not

undermine prospects for making character evaluations. What we
would do is institute a "default assessment". Intention-less
actions should all be assessed in one way: permissible (or
nonblameable), by default. So there would in fact be two ways
to assess actions or character:

either by reference to an

agent's "activated" intentions, or, where this is impossible,
to consider them nonblameworthy or permissible by default.
Attention to certain examples may reinforce this idea.
Intention-less actions are typically habitual behaviors of
little consequence--tying one's shoes,

pushing the snooze

button

such

on

an

alarm,

etc.

Surely

all

behaviors

are

permissible. But we can conjure up examples where unthinking
behavior is blameable as well. The actions of a person who
habitually
thinking

or

insults
caring

another,
of

considered permissible,

the

or

endangers

others

without

consequences,

should

not

simply because of

the

be

absence of
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definitely harmful intentions. Thus we cannot have a "default"
moral classification for all intention-less actions. If that
is

so,

and

if

we

retain

the

requirement

that

character

assessments be undertaken by reference to intention, then we
are forced back to the dilemma.
There is no plausible avenue for removing consideration
of

intentions

altogether.

The

most

we

can

do

(following

consequentialism) is to remove them from action assessments.
To the extent that we are concerned with moral character,
reference to intentions cannot be done away with. The notion
of a default moral assessment for intention-less actions is
unpromising. Thus, if character assessment must be made on the
basis of intention, and if some acts are performed without
(well-formed)

intentions,

then

we

must

resort

to

counter factual intentions to form the basis of assessment.
Doing this,

as

I

have

argued,

introduces an

ineliminable

element of moral indeterminacy.

VI. Indeterminacies in Rule Formulations
Though some are doubtful whether there are any moral
rules,50 most believe that morality is at least partly rulebased.

Rules

are

thought

by

indispensable practical role,
50 See Chapter Six,
ethical particularism.

many

not

only

to

play

an

but also to be an essential

section VI,

for

a

discussion

of
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metaphysical component in any developed moral theory. Reliance
on rules can generate indeterminacy in many ways.

Let me

briefly sketch these various routes to indeterminacy,
focus

the

discussion

on

the

sort

that

results

from

then
the

indeterminacy of rule descriptions.
One way to generate indeterminacy in rule-based ethics
relies on two distinct claims. The first is that all moral
judgments have their truth conditions defined by moral rules;
that is, morality is constituted solely by a set of consistent
rules.

The

second

is

that

morality

is

structured

heirarchically. By "heirarchical structure" I do not intend to
restrict myself to foundationalist moral epistemologies. All
I mean by the claim that morality is structured heirarchically
is

that

the

justification

of

judgments

about

particular

situations must be made by reference to rules formulated in
fairly narrow terms; such rules are themselves justified by
more general rules, which in turn receive warrant from yet
more

general

rules,

and

so

on.

This

is

an

intuitively

attractive idea. However, unless we can defend the claim that
there is but one ultimate rule from which all others can be
derived (like certain forms of consequential ism) , then it is
plausible to suppose that indeterminacy will come about as a
result of unresolvable conflicts among the set of highestorder rules.
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A

ethics

second way to generate indeterminacy in rule-based
is

by

focusing

on

the

open texture

of

the

terms

incorporated therein. I refer the reader to Chapter One for a
fuller discussion of this point.
The route to indeterminacy I wish to discuss here is the
following.
aspects

We

of

a

look to rules to
situation,

as

identify morally relevant

well

as

to

assist

us

in

adjudicating cases of conflict. So long as the moral rules are
specified in quite general ways--as Ross's prima facie duties
were,

for

instanceSl --we

shall

receive

little

help

in

determining a verdict for all of those complex situations
encountered in real life. In response to this fact, some turn
to

noncognitivism

morality.

as

the

best

account

of

the

nature

of

If morality consists of only these very general

rules, with no overarching ultimate rule, then almost every
case of conflict will be unresolvable. Indeterminacy would run
rampant throughout morality, and we would have to turn to our
own attitudes or personal commitments to fix an outcome.
Those who hope to avoid noncognitivism, or this route to
it, are forced to one of two alternatives. One may defend a
sort of rule-monism, where all rules are derived from a single
supreme

rule,

and

conflicts

among

lower-order

rules

are

SI
These are things like truth-telling, fidelity,
beneficence, non-maleficence, etc. See W.o. Ross, The Right
and the Good, (Oxford: Oxford University Press, 1930).
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adjudicated

determinately

by

reference

to

the

supreme

standard. Or one may try to expand the set of moral rules,
identifying rules whose scope and content are more narrowly
drawn than the very general prima facie duties suggested by
Ross.

It

is

with

this

second

option

that

we

encounter

descriptive indeterminacy.
As we saw when focusing on intention descriptions, two
things must be shown to establish that moral indeterminacy
results from descriptive indeterminacy. First, we must make
the case for descriptive indeterminacy--the claim that certain
morally relevant phenomena can be equally well described in
varying ways.

Next,

we must show that the moral verdict

differs depending on which description is selected. In the
case

of moral

rules,

it

is

sometimes

unclear

as

to

how

precisely we should describe their content. When confronted
with a morally perplexing situation, we may not be able to
identify just one formulation of the rule under which each of
the

morally

relevant

features

of

the

situation

can

be

subsumed.
Suppose that I am morally required to keep a promise I
made to you about taking you out on your birthday. How shall
we describe the moral rule that enjoins my performance? Here
are several candidates:
Ca) Keep your promises
(b) Keep your promises to friends
(c) Keep your promises to your elders
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(d) Keep your promises unless doing so forces you to forgo
a much-desired opportunity
(e) Keep your promises unless breaking them is necessary to
save a life
(f) Keep your promises unless breaking them is necessary to
avert a catastrophe
And so on. Each of these rules, given the circumstances, could
explain and justify my moral obligation to take you out to
dinner. The rules are couched so that they fall into two
general

classes,

the

first

identifying

with

varying

specificity the class of promisees, the second, the sorts of
exceptions to the general rule that warrant breach. Naturally,
these two classes can be combined, and further classes can be
introduced,

focusing,

for

instance,

on the nature of the

promisor. It seems likely that with some thought, we could
identify

a

couple

of

dozen

apparently

plausible

rules

specifying one's general duties regarding promising. It also
seems likely that on each occasion where we are concerned to
know whether one of the parties is required to fulfill his
part of the bargain, more than one of these rules is likely to
apply equally well.
Does it make a difference which rule we rely on to
generate a verdict? If it doesn't, then we haven't identified
a distinct source of moral indeterminacy. I suggest that the
selection of the governing rule can make a difference, most
importantly in the scope of indeterminacy we acknowledge in
the moral realm. If the rules we select are couched in very
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general terms, then we will have to admit the existence of
very widespread indeterminacy. If we construct moral rules
that are very finely described, perhaps even making reference
to particular agents or times, then we will tend to minimize
conflict and hence the scope of moral indeterminacy.

The

narrower the rule, the less chance it has to conflict with
other standards.

And the scope of indeterminacy would be

reduced because,

for purposes of this discussion,

we are

restricting ourselves to moral indeterminacy as it arises from
irresolvable rule conflict. Thus the generality with which we
specify the moral rules quite directly influences the degree
of indeterminacy that exists in the moral realm. I will have
much more to say about these matters in Chapter six.
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CHAPTER FOUR: INDETERMINACY AND OBJECTIVISM IN ETHICS

Those sympathetic to the conclusions I have reached thus far
may find that their sympathies derive from an antecedent
attachment to noncognitivism, or may be led from acceptance of
my conclusions to an embrace of noncognitivism. The reasons
for such moves will be detailed shortly. In this chapter, I
hope to show why such manouevres are properly resistible.
since I

am ultimately interested in defending a

form of

objectivism in ethics, it is incumbent upon me to make clear
how

the

admittedly

noncognitivism

is

easy
not

fit

the

between

only

fit.

indeterminacy
Indeterminacy

and
is

compatible with many forms of objectivist ethics. This chapter
is designed to show how this can be so.

Ie Moral Indeterminacy and Moral Cognitivism
Belief in moral indeterminacy seems naturally coupled
with a belief in noncognitivism. Noncognitivism, like other
"ism" words, has many different senses. As I understand it,
noncognitivism is the theory that moral judgments are not
fact-stating, but rather are expressions of certain sorts of
attitude or acceptance. Moral judgments do not describe states
of affairs in the world, but rather express attachments of the
speaker. Since this is their function, there is nothing for
moral judgments to be true of; moral judgments do not attempt
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to accurately portray the world,

but to give vent to some

conative state of the speaker. It follows from this that moral
judgments have no truth conditions;52 they can be neither true
nor false, except in an attenuated sense. 53
This

perfectly

indeterminacy,

since

complements
morally

a

belief

indeterminate

in

moral

judgments

are

52
Some
believe
that,
absent
truth
conditions,
proposi tions are meaningless. Thus was ethics, for the logical
positivists, reduced either to sociology or meaningless bunk.
It is of course my belief, and that of most contemporary
noncognitivists, that the absence of truth conditions does not
entail absence of meaning.
53 Simon Blackburn, as part of his larger project of
defending
"quasi-realism",
defends
the
claim
that
noncognitivism is compatible with assigning truth-values to
moral judgments. A moral judgment would be true, on his
account, if the attitude it expressed formed part of a
coherent set of attitudes. Yet it seems plausible to suppose
that different sets of coherent attitudes might incorporate
contradictory attitudes, thus undermining prospects for
developing a plausible conception of truth. To avoid this,
Blackburn adds a qualification: true moral judgments must
express attitudes that are part of an "ideally" coherent set
of attitudes. If "ideally" refers solely to the procedures by
which attitudes have been formed, it still seems possible for
two
different
sets
of
"ideal"
atti tudes
to
contain
contradictory members,
thus vitiating any hope for a
substantive theory of truth. On the other hand, if "ideally"
refers to something apart from attitude-formation--if it
refers to an attitude's "getting it right", or being an
accurate response to the world--then Blackburn abandons the
noncognitive aspect of his theory. Blackburn's quasi-realism
is designed to show how noncognitivism is compatible with
existing moral phenomenology, including the phenomenon of
treating moral judgments as if they had truth values. I think
that with regard to a theory of moral truth, Blackburn must
either give up his non-cognitivism, or his hopes of offering
a plausible explanation of moral experience that is compatible
with his metaethical commitments. See S. Blackburn, Spreading
the Word, (Oxford: Oxford University Press, 1986), pp. 197210.
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neither true nor false. However, if noncognitivism is correct,
then

every

moral

judgment

is

indeterminate.

This

is

a

conclusion I find difficult to accept. Yet some may be led to
noncognitivism because of a belief that there are states of
affairs

whose

moral

status

is

indeterminate,

cognitivism cannot allow for moral

and

indeterminacy.

that

In what

follows, I hope to show that this latter belief is false. In
other words, I shall attempt to explain how various forms of
can

cognitivism
indeterminacy

incorporate

while

avoiding

some

element

the

of

overabundance

moral
of

indeterminacy generated by noncognitivism.

II. varieties of Coqnitivism

cognitivists believe that moral judgments are essentially
descriptive (though this is compatible with acknowledging an
emotive aspect to most moral judgments).~ Since descriptions
of any kind can be mistaken, it follows that moral judgments
can be mistaken as well. The notion of a mistaken description
implies a true description from which it has strayed. Thus
cognitivists hold that most moral judgments do have truth
conditions,

and most cognitivists also believe that these

~ One can be a cognitivist and hold that moral judgments
are often accompanied by and give expression to deeply-felt
attachments. What distinguishes the cognitivist from the
noncognitivist is that the former do not think that such
expression is all there is to the making of a moral judgment.
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conditions are sometimes fulfilled. Those who don't share the
latter belief--so-called "error theorists,,55--certainly have
views worth discussing, but to do so would take us away from
my central concern. So I will concentrate on those forms of
cognitivism that accept that some moral judgments are true.
There is no handy name for this set of views56 ,

so I

will

continue to use the term "cognitivist" to refer exclusively to
those who agree that moral judgments can be, and sometimes
are, true.
There are many types of cognitivism, each distinguished
by the account it gives of the source and nature of truth
conditions for moral judgments. While cognitivism is often
associated

with

ethical

objectivism,

various

types

of

sUbjectivism are also properly called cognitivist. Consider a
type of simple sUbjectivism.

This theory,

often voiced in

introductory ethics classes, would make a moral judgment true
if and only if it accurately reported a speaker's attitudes
and beliefs. Thus any sincere moral utterance would be a true
one.

Though

cognitivist

certainly
in

form,

an
since

unattractive
it

makes

theory,
moral

it

is

judgments

55 John Mackie coined this term and is the most prominent
exponent of such a view. Cf. Ethics: Inventing Right and Wrong
(N.Y.: Penguin, 1977).
56 Geoffrey Sayre-McCord suggests "moral realism", but I
think that inapt, for reasons I shall give below. See "The
Many Moral Realisms", Southern Journal of Philosophy 24 (1986)
[supplement], p. 3.
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descriptive,
judgments,

assigns
and

holds

explicit
that

truth

such

conditions

conditions

are

to

such

sometimes

fulfilled.
I think that the differences among cognitivist theories
can be best appreciated if we start by separating subjectivist
versions from objectivist ones. This separation must be done
cautiously,

since

there

are

perhaps

a

dozen

senses

of

"subjective" and "objective". writers often try to capture the
distinction

by

claiming that

what

is

objective

is

mind-

independent, but this is too vague to be of service. Every
plausible moral theory must consider the mental

lives of

persons morally relevant to determinations of what is right
and wrong. The notion of "mind-independence", to the extent
that it can be made clear, seems to suggest that the moral
order exists wholly independently of any considerations of
peoples' desires,

beliefs,

emotions,

affections,

etc.

This

suggestion surely is mistaken.
When we characterize people as being objective in their
deliberations,
relevant facts

we usually mean that they are viewing the
impartially,

that they are not adopting a

prejudicial or parochial stance in relation to the facts. An
objective view is an open-minded view. It is impersonal, not
in the sense that one hasn't any sympathy or empathy for the
parties concerned,

but in the sense that one does not let

one's special or peculiar attachments importantly influence
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the

outcome

of

one's

deliberations.

Conversely,

we

characterize others as "subjective ll when they fail fairly,
impartially,
evidence,

or

impersonally

to

when they attach undue

consider

the

available

importance to their own

preoccupations or interests.
How can we apply
objectivity

and

these admittedly

subjectivity

to

on

the

source

of

notions

cognitivism?

difficult question, but the best answer,
focusing

rough

truth

This

I think,

conditions

of

is

a

involves

for

moral

judgments. Subjectivist forms of cognitivism would fix the
truth conditions of moral judgments by reference to the edicts
or responses of some partial or parochial judge(s). In what I
called "simple subjectivism", these judges would be each and
every

person.

Every

individual,

with

his

or

her

own

predilections, biases, desires, opinions, would set the truth
conditions for her own moral judgments. As I said above, such
a view is unattractive, but the taint of this crude view need
not be transmitted to other forms of subjectivism. Various
sorts of ethical relativism or conventionalism57 are also
57 Sophisticated versions of relativism have recently been
produced by Alan Goldman, David Wong, Roger Arrington and
Gilbert Harman. See Goldman, Moral Knowledge,
(Boston:
Routledge, Kegan Paul,
1989); Wong, Moral Relativity,
(Berkeley: University of California Press, 1984); Arrington,
Rationalism,
Realism and Relativism,
(Ithaca:
Cornell
University Press, 1989); and Harman, IIMoral Relativism
Defended", Philosophical Review 84 (1975), 3-22; The Nature of
Morality,
(Oxford:
Oxford
University
Press,
1977);
IIRelativistic Ethics: Morality as Politics ll , Midwest studies
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subjectivist in the sense employed above, since what is right
and wrong depends essentially on the norms of a

person's

society, without regard to whether such norms reflect partial
or parochial considerations.
An objectivist form of cognitivism would fix or set the
truth conditions for moral judgments impartially. The notion
of impartiality is admittedly far from transparent, and it is
questionable whether we could provide precise necessary and
sufficient

conditions

to

assist

us

in

fleshing

out

this

concept. Instead, we can get a firmer grasp on its meaning by
examining the most prominent theories that call themselves
objectivist. The requirement of impartiality can lead to two
very different sorts of objectivist views, one constructivist,
the other realist. A constructivist theory is any theory that
attempts

to

reference
individual

fix

to

truth

the
or

conditions

responses

set

of

given

in
by

individuals.

a

given

some

domain

duly

Thus

by

specified

the

simple

subjectivism and different relativisms mentioned above are
forms

of

constructivism.

distinguished

objectivist

constructivisms

from their subj ecti vist counterparts

are

in the

following way. In the former, but not the latter, the truth
3, (Morris: University of Minnesota Press, 1978), pp. 109-121;
"What is Moral Relativism?", in A. Goldman and J. Kim, Values
and Morals, (Dordrecht: Reidel, 1978), pp. 143-161; "Is There
a single True Morality?", in D. Copp and D. Zimmerman, eds.,
Morality, Reason and Truth,
(Totowa, N.J.: Rowman and
Allanheld, 1985), pp. 27-48.
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conditions of moral judgments are constructed from the edicts
duly specified impartial.

of a

judges.

Roderick

Firth's

judge or some set of such

ideal

observer

theory58

is

a

paradigmatic example of an objectivist constructivist theory.
There,

what makes a

moral

judgment true

is

its being an

accurate report of the response of an ideal (hence impartial)
observer.

(What is to count as lIideal ll for purposes of the

theory is of course a very difficult question, but one that
needn't detain us here.) 59
The

other

major

school

of

objectivist

thought

is

represented by the moral realist. The realist believes that
the way the world is, quite apart from the pronouncements of
some actual or hypothetical persons,

determines the truth

conditions for moral jUdgments. Just as the position of Lake
Erie is a brute fact about the world, existing whether anyone
says so or not, so too is the fact that rape or infidelity is
wrong.

58

R. Firth, IIEthical Absolutism and the Ideal Observer II ,

Philosophy and Phenomenological Research 12 (1952).
59 At this point we can clearly see how the notion of
IImind-independence ll is apt to muddle the subjective-objective
distinction. A constructivist theory, for instance, can be
objectivist even though (i) it makes the truth of moral
judgments essentially depend on mental states (those of
idealized agents), (ii) many of the facts to which these
impartial judges will be responding include facts about
people's mental lives, and (iii) it makes truth conditions
dependent on just a singl.e (idealized) individual.

147
There are many forms of moral realism, ranging from the
nonnatural ism of Moore and Ross to the naturalisms of Bentham
and Perry, to the contemporary British theories of McDowell
and Platts and the American versions developed by Brink and
sturgeon. 6O The common thread uniting these theories
belief that moral facts are stance-independent. 61

is a

What the

moral facts are, and thus what moral judgments are true, is to
be determined independently of any stance or attitude taken
towards the relevant states of affairs in the world. According
to realist accounts,

moral rules are not created from the

responses taken to the world by certain sets of individuals;
realists reject this picture of an essentially constructed
morality. They believe the moral rules inherent in the nature
of things, discoverable (if at all) either by intuition (the
nonnaturalists), by definition (the early naturalists) or by

60 See G. E. Moore, Principia Ethica, (Cambridge: Cambridge
University Press, 1903); W.O. Ross, The Right and the Good,
(Oxford: Oxford University Press, 1930); J. Bentham, The
Principles of Morals and Legislation,
(London:
Hafner
Classics, 1962); R.B. Perry, A General Theory of Value, (New
York: Longmans, Green, 1926); M. Platts, Ways of Meaning,
(London: Routledge and Kegan Paul, 1979); J. McDowell, "virtue
and Reason",
Monist 62 (1979), "Values and Secondary
Qualities", in T. Honderich, ed., Morality and Objectivity,
(London: Routledge and Kegan Paul), "Projection and Truth in
Ethics", The Lindley Lecture, (Lawrence: University of Kansas
Press, 1987); N. Sturgeon, "Moral Explanations", in Copp and
Zimmerman [1985]; D. Brink, Moral Realism and the Foundations
of Ethics, (Cambridge: Cambridge University Press, 1989).
61 This felicitous phrase was coined, so far as I know, by
Ronald Milo.
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empirical,

a

different

from

posteriori

investigation

scientific

inquiry

not

essentially

(contemporary

American

realists).
Perhaps the following example will help to clarify the
various positions. We all agree that torturing innocents for
sport is wrong.

The question is,

what does its wrongness

consist in? Subjectivists would denounce the practice because
it is disapproved of by the speaker (simple subjectivism), or
forbidden

by

identifies

the

social

(relativism).

group

with

which

the

speaker

Objectivist constructivists would

deem such torture wrong because an ideal observer disapproves
of it, or a group of impartial contractors has decided on a
set of rules that prohibits such behavior. A moral realist
would condemn the torture because it is, in his view, simply
wrong. The wrongness of such behavior is,

for the realist,

just as much a

its diameter or

fact

about the world as

distance from the sun.

Further,

for

the realist,

whether

torture for sport is right or wrong is a matter that is fixed
wholly independently of the attitudes anyone takes towards it.
Not only are the opinions or norms of subjective onlookers or
societies irrelevant,

but the impartial attitudes of even

ideal observers have no place in fixing the moral status of
torture.

Perhaps

realist,

however,

definitionally,

ideal
their

observers
moral

are

inerrant.

accuracy

does

For
not

the
come

as the constructivist would have it; ideal
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observers do not create the moral rules, but instead correctly
mirror a moral order that exists independently of even their
deliberations.

III. The compatibility of objectivism and Indeterminacy
If the existence of morally indeterminate judgments and
situations

were

incompatible

with

cognitivism,

then

the

success of my arguments in Chapters One through Three would
force us to embrace noncognitivism. As I shall show, however,
all of the major

forms

of cognitivism discussed

in the

previous section are compatible with moral indeterminacy.
Consider the sources of moral indeterminacy I described
in previous chapters. There I claimed that truth value or
comparison indeterminacies arose if (i) the extension of a
vague term that describes the situation is unclear;

(ii) a

morally laden situation implicates incommensurable values or
moral ties;

or (iii)

a relevant descriptive indeterminacy

transmits itself to an applicable moral concept. At least one
of these sources is present in any objectivist theory; some
such theories can accommodate all three.
Whether we consider subjectivist or objectivist forms of
cognitivism, in each type of theory there is ample room for
conceptual fuzziness and imprecision in value comparisons. In
fact, it would be strange if it were otherwise. cognitivist
theories define themselves by the kinds of truth conditions
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they

identify

for

moral

judgments.

Thus

the

various

cognitivist claims are primarily theories about the source of
moral truth. My claims about moral indeterminacy are primarily
claims

about

conceptual

vagueness,

value

balancing

and

descriptive accuracy. At first blush, these claims appear to
be logically independent of one another. And this initial
impression should not be given up once we examine the various
positions more closely.
Consider subjectivist versions of cognitivism. Whether
the arbiter of moral truth is every individual agent, or the
norms of one's society, moral indeterminacy will be generated
in the ways I have discussed. Surely each person employs moral
concepts that are "fuzzy around the edges", and just as surely
there will arise some situations, either involving a single
value or a plurality, where a uniquely correct verdict is
nonexistent. Things are no different if we switch the focus to
ethical relativism. Social norms in every culture employ vague
concepts and often underdetermine the moral status of various
states of affairs. Indeed, if we view social norms as rules,
then some degree of indeterminacy is ineliminable, as I shall
argue in Chapter Six.
Of course, there is little controversy about whether
subjectivist theories,

cognitivist or noncognitivist,

can

accommodate moral indeterminacy. Things have not been so easy
when it comes to the claim that indeterminacy is compatible
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with objectivist theories. The fond hope has been that once we
are able to cast off historical and personal prejudices and
look to the moral order with a cold, impartial eye, we shall
find

it

exquisitely

well-ordered,

free

of

dilemmas

and

yielding to our inquiries but a single, uniquely correct moral
assessment of each situation. I suggest that this is a vain
hope,

that the difficulty is not an inability to shed our

personal prejudices and historical situatedness, but rather
has to do with the "moral order" itself.

A. Objectivist constructivism
1. Ideal Observer Theories
Ideal observer theories
moral

indeterminacy;

one

of

the

are able to accommodate
most

frequently

heard

criticisms of the theory shows us how this is so. It is often
said that the ideal observer theory is flawed because there is
no reason to believe that different

ideal observers will

respond the same way to the same circumstances. If that were
so--if there were no assurance of unanimity of response among
such

(hypothetical)

guarantee of a

individuals--then

there

could

be

no

uniquely correct moral description of any

particular state of affairs.
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Why should this worry philosophers,

or be thought a

criticism of the theory? Perhaps the thought is that upon
receipt of the differing ideal verdicts, we shall be beset by
a

debilitating

indecision

regarding

our

actions

and

evaluations.

But this misconstrues the role of the

ideal

observer (s).

We

ideal

do

not

look

to

the

responses

of

observers to determine our conduct. The ideal observer theory
is a metaethical one. since our cognitive lives are so far
removed from those of ideal observers, we are not expected to
use them as practical means of establishing our normative
principles. They are instead designed to provide the ultimate
metaphysical accounts of the existence and nature of moral
facts.
The real worry must be that ideal observers will respond
in contradictory ways to the same set of facts. This would
represent an insuperable problem for the theory.

Since the

responses of ideal observers fix the truth conditions of moral
judgments, contradictory responses would entail contradictory
moral truths,

which is an impossibility.

reason to think that

But is there any

ideal observers would

in

fact

give

contradictory responses to the same sets of facts?
Answering such a question requires two things:

(i)

a

well-developed characterization of the ideal observer(s), and
(ii)

an ability to replicate

mental

workings

of

the

ideal

(or closely approximate)
observers,

enabling

one

the
to
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determine whether or not the observers would in fact deliver
contradictory responses. certainly I am unable to attend to
(ii). Concerning (i), contradiction could be avoided if the
theorist could plausibly claim that there is either but a
single ideal observer (as most advocates claim), or, if a
plurality, that their opinions are little likely to diverge.
One way to do the latter would be to characterize each judge
as identical to, or very nearly identical to, all the others.
If we add that the conditions of choice faced by each judge
are identical, then there are even better grounds for thinking
contradiction can be avoided. If there is more than one ideal
observer, the prospects for avoiding contradiction increase in
proportion to the similarity of the ultimate moral judges and
their circumstances of choice.
If these sorts of measures failed to guarantee unanimity,
the ideal observer theorist could adopt one of the following
measures, depending on whether we admit the possibility of
there being more than one such observer.
In the first case, there would be only a single ideal
observer to fix the truth conditions of moral judgments. We
could ensure an absence of contradiction by imposing (what
seems reasonable) a requirement that an ideal observer have a
consistent set of attitudes, beliefs, etc. In such a case,
there seems no reason to assume that the conceptual apparatus
employed by an ideal moral spectator will be wholly precise.
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Nor are there good grounds for assuming that moral ties will
be impossible, or that the observer will be able in every case
to state which of many competing values overrides the others.
He or she may find different alternatives incomparable, or be
puzzled about how best to describe

certain aspects

of a

situation. On all these matters, the ideal observer may be
indecisive

or

suspend

judgment

in

some

"shortcomings" are not evidentiary failures,

cases.

These

since on most

accounts the ideal observer will be privy to all morally
relevant information. Thus in a theory admitting of only one
ideal observer, moral indeterminacies will persist.
In the second case, where there exists a plurality of
ideal observers who sometimes disagree,
amend

the

conception

of

right

action

the theorist could
that

has

generated

contradiction. Instead of saying that an act is right if it is
approved of by an ideal observer, and wrong if disapproved,
the theorist could say that an action is right if (and only
if) it is approved of by all ideal observers.~ Those actions
that generate differing responses among ideal observers would

62 This of course is the move that Euthyphro makes after
acknowledging that an earlier definition of piety generated
contradiction. If what is pious is what is loved by the gods,
and if by "the gods" one means "anyone god", then we will
have contradiction on those occasions when one god hates and
another loves a thing. But if we make piety identical to that
which all the gods love, prospects for contradiction are
removed (though prospects for the success of the definition
remain meagre).
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be

of

indeterminate

moral

status.

This

move

avoids

contradiction while showing how room for indeterminacy can be
made within the theory. Of course, it might be possible to
defend the claim that the responses of a plurality of ideal
observers will be unanimous,

in which case prospects for

contradiction are avoided. But if the many observers speak
with one voice, then the many-observer theory is extensionally
equivalent to the one-observer theory. Since, as I have shown,
indeterminacies persist in the latter sorts of theories, we
should expect them to arise in many-observer theories (if the
two are extensionally equivalent) . Thus room for indeterminacy
remains in a plural-spectator theory, whether we countenance
disagreement among the observers or not. An ideal observer
theory, whether postulating a single moral observer or many,
is

compatible with

all

of

the

sources

of

indeterminacy

identified in Part One.
If further argument were needed for this conclusion,
consider a puzzle that affects both single- and many-observer
theories. On all such theories, the idealized agents do not
themselves speak of truth and falsity; they simply respond
affectively to states of affairs in the world. We mere mortals
introduce the notion of truth; it arises as an accurate report
of the responses of the idealized individual (s). Indeterminacy
may arise in this reporting process, not as a result of our
fallibility and failure to know what the relevant responses

156

would be (this would simply mark an epistemic limitation on
our part, and introduce no indeterminacy), but in a much more
interesting way.
There

seem to

be

no

precise

rules

for

composing

translation of idealized response to moral principle.

a

The

intuitive idea is that an ideal spectator's wholehearted nod
of affirmation confers some positive moral status on the
observed

actions.

But

does

it

denote

permissibility

or

obligatoriness? How strong an affirmation must the spectator
give

before

obligatory

we

can

instead

classify
of

the

merely

relevant

phenomenon

permissible?

How

as

much

disapprobation is necessary for a move from permissible to
forbidden? There is probably no definite answer to be given,
since the observers themselves do not think in deontic terms.
And matters get even trickier

if we ask about the truth

conditions of judgments assigning virtues to agents, or those
making assessments

of the

comparative merits

of

options.

Again, the problem is not that we are often unaware of how
such agents would respond in certain circumstances, but rather
that translating their known responses

to concrete moral

principle seems occasionally impossible to do. If that is so,
then we can expect moral indeterminacies to arise in this
additional way, because our moral distinctions are finer than
the blunter, rough-edged responses ideal observer theorists
have attributed to their arbiters of moral appropriateness.
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2. Contractarian constructivism

John
offered

a

Rawls

very

has

recently

tentative

explored

endorsement

of

and

possibly

contractarian

constructivism. 63 T.M. Scanlon has been less equivocal in his
support of

such a

theory64 ,

and Ronald Milo

working on a full-blown account. 65

is currently

At its core, contractarian

constructivism stands for the idea that the truth conditions
of moral judgments are fixed by a special set of rules. These
rules are ones that would be agreed upon by some set of
unbiased agents who do not give undue importance to their own
parochial conceptions of the good or to those interests that
importantly distinguish them from other moral agents. Various
forms of this theory are distinguished by the accounts they
give of the contractors and the constraints under which they

63 J.
Rawls, "Kant ian Constructivism in Moral Theory",
Journal of Philosophy 77 (1980), pp. 515-572, and "Themes in
Kant's Moral Philosophy",
in E.
Forster,
ed.,
Kant's
Transcendental Deductions, (Stanford: Stanford University
Press, 1989).

64 "Contractualism and Utilitarianism", in A. Sen and B.
williams,
eds.,
utilitarianism and Beyond
(Cambridge:
Cambridge University Press, 1982), pp. 103-128. It is unclear
whether Scanlon's is a truly objectivist account. He makes the
identity of moral rules depend on whether anyone can
reasonably reject them. He has not, to my knowledge,
explicated the notion of "reasonable rejection" that lies at
the core of his theory. It may be that this condition is
designed to ensure impartiality in the construction of moral
rules; if so, then his theory properly counts as an
objectivist constructivism.
65

"Moral Constructivism", unpublished manuscript.
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must deliberate.
mechanism

Surely the most famous

designed

to

ensure

"constraint",

objectivity

among

or
the

contractors, is Rawls' veil of ignorance. Different versions
of contractarian constructivism can be spun out depending on
how thick or thin the veil of ignorance is, what attitude
towards risk the contractors are assigned, the schedule of
goods

the

contractors

seek,

rationality

they

in

departments

of

employ

morality

the

their

whose

theory

of

practical

deliberations,

rules

the

and

the

contractors

are

convening to establish. M
A

major

impetus

towards

the

development

of

a

contractarian theory comes from an attachment to objective
constructivism, coupled with doubts

(of the sort discussed

above) about ideal observer theories. In Rawls', Scanlon's and
Milo's theories, unanimity among contractors is a prerequisite
for

fixing truth conditions of moral

judgments.

Thus the

possibility of engendering contradiction is done away with
from the beginning.
really

an

important

I

am sceptical about whether there is
difference

between

many-person

ideal

M I have been speaking somewhat loosely in characterizing
Rawls as a contractarian constructivist. He is, if we limit
ourselves to discussing the methods of fixing the principles
of justice for the basic institutions of a democratic society.
As
I
have
characterized
it,
however,
contractarian
constructivism is a theory designed to account for the rules
that hold in all areas of morality. Rawls has not committed
himself to this broader view.
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observer

theories

and

contractarianism,67

but

that

is

unimportant here. What is important is whether the various
versions

of

contractarianism

can

moral

accommodate

indeterminacy.
I

believe they

can.

What

emerges

from contractarian

deliberations is a set of agreed-upon rules that set the truth
conditions for moral judgments. But these rules will likely
incorporate terms that are rather general. Such terms will
allow for the sort of indeterminacy that arises from open
texture.

Thus applying the agreed-upon rules in particular

situations may lead to indeterminacy, owing to the vagueness
in the use of at least one of the concepts incorporated in the
relevant rule. In addition, as was discussed in the examples
given in Chapter Three, Part II, there may arise instances in
which even idealized agents disagree about the content of the
relevant

descriptions,

thus

generating

descriptive indeterminacies.

Further,

that

contractors

any

set

of

impartial

prospects

for

it seems implausible
will

be

able

to

construct an exhaustive set of higher-order ranking rules that
can

successfully

adjudicate

all

conflicts

adherence to the contractor's rules. 68

67
below.

generated

by

Absent such ranking

My reasons for this are given briefly in discussions

68 One can descr ibe a set of higher-order rules, but they
would be implausible. Cf. Chapter six.
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rules, there will be no uniquely correct resolution of such
conflicts; thus the types of indeterminacy that arise from
balancing the demands of plural values will be present even
when impartial contractors agree about the content of the
moral rules.
In addition, indeterminacy may arise in ways analogous to
many-judge ideal observer theories.
scenarios.

The

first

results

There are two possible

from

a

bit

of

intramural

squabbling among constructivists. The ideal observer theorist
might,

in

effect,

turn

a

criticism

levelled

by

the

contractarian back on contractarians themselves. The criticism
suggested that unanimity on some issues might be impossible if
there were a

plurality of

ideal

observers;

unanimity might even entail contradiction

this

in

lack of

some

cases.

Proponents of an ideal observer theory might suggest that
different

sets

of

impartial contractors would

be

equally

liable to endorse diverging sets of moral rules. The critic
suggests that there is no principled barrier to the existence
of a plurality of groups of contractors. Given this, there is
as much reason to suspect divergence among the edicts of
different sets of contractors as there is among different
ideal

observers.

Since the deliverances

of

the

contractors fix the truth conditions for moral
disagreement

about

the

content

of

the

impartial
judgments,

rules

entails
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indeterminacy

about

the

moral

status

of

the

relevant

si tuations. 69
Second,

the

contractors may

be

unable

to

achieve

a

consensus on some important matters. If this is so, then there
are no fixed truth conditions for moral judgments describing
the matters

about which they

cannot agree.

This

lack of

consensus may have several sources. Perhaps the contractors
are characterized quite differently, each with his or her own
priorities

and

attitudes

towards

risk.

Or

the

veil

of

ignorance cast over rather similar contractors may be quite
thin,

enabling

what

differences

there

are

to

emerge

as

important factors in the joint deliberations. In any event, if
we can imagine instances where such contractors fail to come
@ The contractarian may have a plausible response to this
challenge. He can avoid indeterminacy by endorsing a form of
relativism, such that the truth of moral judgments is
relativized to the rules agreed upon by different groups of
unbiased contractors. The worry is whether each individual or
society can plausibly identify just one of these idealized
groups to fix the truth conditions of their moral judgments.
For instance, we would expect that reasonable agreement among
idealized u.s. citizens would differ from such agreement among
idealized Sumatrans. If that were so, a contractarian might
well think that what the moral truths are differed depending
upon the society one identified with. But, first, we must
wonder about the extent or scope of such agreement. If
convergence among such agents exists on only a handful of
quite general principles, then we will find an enormous amount
of indeterminacy. Secondly, if my allegiance is properly to
more than one society (broadly construed), then our initial
problem may reintroduce itself. In such a case, several
distinct groups of idealized contractors may properly have a
claim to be the one whose rules fix truth conditions for my
moral jUdgments. But if the rules of these (possibly quite
diverse) groups conflict, then indeterminacy will reemerge.
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to

an

agreement,

then

we

can

envision

cases

of

moral

indeterminacy. This is parallel to the indeterminacy that may
arise in cases where a plurality of ideal observers fail to
converge in their responses to some state of affairs.
A natural reply to the argument just given would take an
absence

of

consensus

on the part of

the

contractors

(or

different ideal observers) as entailing the permissibility of
the relevant action. While this may be true, we should note,
first,

that

constructivists have

not given arguments

for

thinking that permissibility--as opposed to forbiddenness-follows from disagreement. We might embrace the presumption
that an act is permissible unless explicitly forbidden. The
influence of this presumption in Western legal thought might
explain why

its

incorporation into moral theory seems so

natural. But an explanation is not a justification. 70 It might
also be the case that, absent agreement on a rule sanctioning
act X, X ought not to be done. Constructivists enamored of
70 Of course, there is a possible justification awaiting
the contractarian who views permissibility as the appropriate
default judgment. Forbidding individuals to do what they want
is a restriction of their autonomy, and (one might argue) such
restrictions are justifiable only if they can secure the
agreement of those whose liberty is being limited. So a
general restriction is legitimate only if everyone can agree
to it. Short of such agreement, we ought to make adherence to
the restriction optional, not required, and so view actions
not governed by unanimous rules as permissible rather than
forbidden. Whether this sort of justification would be
successful is a matter too large to take up here. For doubts
about the legitimacy of the notion of a default assessment,
see next footnote.
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this

general

route

for

escaping

indeterminacy

owe us

an

account of how to draw conclusions from lack of consensus on
the part of ultimate moral judges. 71
However, simply noting that constructivists have as yet
failed to provide such an account does not help my position
very much. Whether we elect permissibility or forbiddeness as
the status of actions subsumable under principles subject to
disagreement, determinacy will apparently result.
actions would be permissible,

or impermissible,

(All such
and hence

judgments describing actions as such would be either true or
false.)

Indeterminacy would follow from disagreement only if

the reasons favoring an entailment to permissibility were

71
Perhaps the notion of a default judgment for
contractarians makes no sense. If true, this would permanently
dash the hopes of those contractarians who hope to eliminate
indeterminacy while acknowledging the possibility of nonunanimity within groups, or the existence of a plurality of
idealized contracting groups. If the permissibility or
forbiddenness of actions depends on the existence of agreedupon social principles, then in the absence of such rules
there seems to be no fact of the matter regarding the act's
rightness or wrongness. A default judgment basically stands
for the idea that we can make sense of permissibility or
forbiddeness even without contractor agreement, and this seems
inimical to contractarian constructivism. Alternately, we
might think it plausible to suppose that contractors could
agree to a higher-order rule that determines a default
assessment for those cases not governed by a lower-order,
unanimously agreed-to rule. In the text, I shall simply assume
that contractarians can avail themselves of this latter
strategy. If they cannot, then real indeterminacy appears as
soon as we recognize that (i) some cases may not be governed
by agreed-upon rules, or (ii) other situations will be
governed by contradictory rules issued by different groups of
contractors.
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evenly

weighted

with

those

favoring

an

entailment

to

forbiddenness. It is possible that this is so, though given
the absence of any sort of developed argument about the proper
entailment,

it would certainly be inappropriate to express

confidence that such a possibility is ever realized.
Even if we cannot establish that indeterminacy arises
from disagreement among impartial moral

judges,

other

in

sources

of

indeterminacy

present

there are

constructivist

theories (see above). But I suggest that there is still a way
to display indeterminacy as it emerges from disagreement among
ideal judges or contractors. The focus thus far has been on
the deontic status of actions. Here it seems fairly plausible
to

suppose that

some default

judgment

(permissibility or

forbiddenness) can be made in the absence of unanimity. But if
we concentrate on non-deontic concepts,
about

whether,

exemplified

in

or

to

actions

what
or

degree,

aspects

of

and ask questions
such

concepts

character,

are

default

judgments of the above sort become implausible. For instance,
if we want to know whether Achilles or Ajax is the braver of
the two, or whether generosity requires a large donation to a
single source, or many small ones to several, disagreement
among ideal judges may well generate indeterminacy, since the
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prospect of identifying a plausible default judgment in such
cases seems quite remote. n
In this section I have tried to show how indeterminacy
may arise in each of the ways identified in Part One. First,
even if there is but a single set of idealized contractors to
fix the moral rules, the rules they identify may incorporate
open textured terms. Second, rules specifying what is and is
not valuable may conflict, and an exhaustive set of ranking
rules

may

be

elusive.

Third,

there may

be

irremediable

puzzlement about how best to describe the relevant facts of a
situation,

even

description,

if

which

it
moral

is

clear,
verdict

given
would

any

particular

result.

Fourth,

different sets of contractors may generate different sets of
rules, and there may be no way to exclude the possibility that
one's

actions

are

properly

governable

by

the

rules

of

different contracting groups. Fifth, even if the relevant set
of contractors is clear, they may disagree about enacting a
rule governing a particular fact-pattern, and this absence of
unanimity may signal indeterminacy, rather than trigger some
default judgment. Thus any plausible version of contractarian
constructivism can accommodate moral indeterminacy.
n We might, of course, make the default judgment in such
cases that of "incomparability", so that disagreement among
ideal observers regarding the non-deontic status of certain
situations implies incomparability. If that is so, then far
from foreclosing prospects of indeterminacy, we have instead
established a new route to it.
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B. Moral Realism
It might be thought that

if there

is any chance of

eliminating indeterminacy from ethics, moral realism would be
the theory to do it. If moral properties are real properties,
out in the world awaiting discovery
products

of

projection

or

(as opposed to being

construction),

then

whatever

puzzlement we experience in moral matters might derive solely
from our cognitive limitations. The real world,

it may be

thought, does not include indeterminacies. Indeterminacies are
introduced only after we bring to the determinate world a set
of ill-defined concepts or theories with which we seek to
parcel out the moral realm.
Before we can assess this challenge, we should be clear
about the nature of moral

realism.

There are really two

general sorts, one naturalistic, the other not. Naturalistic
versions claim that moral facts can be reduced to nonmoral
ones, either through type-type identities linking the moral
and nonmoral, or by one-many constitution relationships, in
which a moral property may be multiply realized by different
sorts of nonmoral bases.
Nonnaturalistic
properties

are

moral

irreducible

realism
to

claims
nonmoral

that
ones.

moral
The

irreducibility claim is itself divisible into two narrower
theses.

The

first

is

that

some

irreducible to any other properties.

moral
Moore,

properties
for

are

instance,
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famously thought that goodness was a

simple property that

could not be identified with any other. The second thesis
admits that some moral properties are reducible, but only to
other morally laden properties,

and not to nonmoral ones.

Realists

second

likely

to

adopt

this

tack

usually

find

themselves challenging the perspicacity of the moral-nonmoral
distinction. They tend to concentrate on so-called "thick"
properties,

those

like

bravery

or

rudeness

that

have

associated "descriptive criteria" that serve to fix their
extension.

Realists

conceptual

link

endorsing this

between,

say,

second thesis

rudeness

and

admit a

deliberately

causing undue offense, but claim that causing such offense is
itself morally laden. The core of nonnaturalistic realism is
thus the claim that moral properties are either irreducible or
reducible only to other moral properties. 73
Nonnaturalistic

realism

is

not

immune

from

moral

indeterminacy. Nothing in the structure of realism guarantees
that a uniquely correct description of the relevant facts will
be always available for every morally laden situation. Short

73 Examples of nonnaturalistic realism can be found in the
books and articles by Moore, McDowell and Platts cited in
footnote 60.
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of such a guarantee, prospects for descriptive indeterminacy
remain open on such an account. 74
What

about

the

incommensurability

second

source

(value

of

indeterminacy,

incomparability)?

All

nonnaturalistic moral realists have been value pluralists, so
it seems that incommensurability may also be generated in a
world of real moral properties.
quick

to

conclude

that

However,

realism

we cannot be too
must

accommodate

incomparabili ty. The question is whether nonnatural ism en"tails
pluralism, and I wish to leave that open. At this point, I
hope

to

leave

room

for

the

possibility

that

a

monistic

nonnaturalist realism can be developed. If that is so, then we
~ Since some forms of nonnaturalist realism reject the
reducibility of moral properties, it seems to follow from
these theories that the instantiation of a moral property may
be independent of what (non-morally described) facts obtain.
If that is so, then puzzles about how to most appropriately
describe certain facts may make this sort of nonnatural ism
immune from descriptive indeterminacies. But I doubt it. Even
if the property of (say) goodness is irreducible, no one--not
even Moore--would say that whether some thing was good is a
matter determined wholly independently of other facts
describable without reference to goodness.
In fact, a perennial problem for nonnaturalists has been
to account for the relation between moral properties and the
non-moral features of a situation that seem somehow to shape
its moral texture. On the one hand, nonnaturalists deny that
entailment or constitution relations exist between moral and
nonmoral properties, but on the other admit that supervenience
relations hold between such properties. For strong sceptical
doubts about whether these theoretical attachments are
consistent,
see
P.
Straws on ,
"Ethical
Intuitionism",
Philosophy 24 (1949), and S. Blackburn, Spreading the Word,
(Oxford:
Oxford University Press,
1984),
ch.
6,
and
"Supervenience Revisited", in 1. Hacking, ed., Exercises in
Analysis, (Cambridge: Cambridge University Press, 1985).
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can no longer assume that value incomparability is compatible
with all forms of realism.
But we can present the nonnaturalistic monist with a
dilemma designed to show how indeterminacies in such accounts
are

ineliminable.

Either

one's

value

theory

will

be

pluralistic, in which case we must countenance the possibility
of indeterminacies (via incommensurabilities)

,75

or it will

be monistic, in which case it is probably implausible and will
likely generate indeterminacy through open texture.

Value

monism is committed to citing one and only one sort of thing
as intrinsically good.
goodness

with

that

(This is different from identifying
property--if

nonnaturalists could not be monists.)

it

weren't,

then

I have already given a

presumptive case against monism (see Chapter Two, section VI),
and will not repeat that here. Note in addition that whatever
property is most plausibly identified as the good will likely
be so generally specified that

it will

incorporate open

texture. Admittedly, there is no a priori means of ensuring
that this will be so. It is logically possible that someone
conceive of a plausible single value to which all others could

~ It is true that pluralism does not entail even the
possibility of incommensurability. But doing away with such a
possibility would require either a complete set of higherorder ranking principles that do not themselves allow for
indeterminacy, or an intuitionistic resolution of every hard
case. Arguments designed to show the implausibility of these
options are given in Chapter six.
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be reduced, and that its extension be precisely determinable.
But the absence of anything remotely fitting that description
thus far is strong presumptive evidence either that pluralism
is true, or that monism will generate open texture.
Naturalistic realisms fare no better when it comes to
eliminating indeterminacies. They too will be susceptible to
incommensurabilities,

in ways identical to those suggested

above, since the various routes to incomparability introduced
in Chapter Two work just as well for reducible values as
irreducible

ones.

Further,

it

seems

that

whether

moral

properties are reducible to nonmoral ones makes no difference
when determining whether more than one description of relevant
facts is appropriate. So naturalistic realism will admit of
indeterminacies,

at

least

those

generated

by

incommensurabilities and (probably) descriptive indeterminacy.
Whether there can exist any open texture in a naturalistic
theory is a tougher nut to crack.
The sort of indeterminacy that arises from descriptive
indeterminacy
abandon

and

bivalence.

operates

according

open

textured

But

it

to

the

is

concepts

often

principle

requires

thought
of

that

us

to

nature

bivalence.

The

scientific propositions that are intended to describe the
world

are

believed to

have

determinate

truth values;

if

morality is reduced to a descriptive science, morality too
should be free of

indeterminacies.

If that were so,

then
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indeterminacy would be incompatible with naturalistic realism.
Were a plausible defense of such a realism to be provided,
this would count as a strong reason for rejecting the claims
essential to the overall picture developed in Part One.
My

response

to

this

challenge

is

that

it

gives

a

misleading account of naturalistic descriptions. Even those
inclined to be realists about the natural world--those who
subscribe to the idea that there exists a world independently
of

our

representations--cannot

indeterminacy. In fact,

eliminate

all

nonmoral

the examples I gave in Part One of

descriptive indeterminacy (risk, intention) and open textured
concepts

("house",

"hamburger")

illustrate how commonplace

nonmoral indeterminacy can be. Since realists do reduce truth
conditions of moral

judgments to those of nonmoral ones,

indeterminacies regarding the latter should be expected to
appear among the former.
What separates moral

realists

from other metaethical

theorists is the account they give of the source of truth
conditions for moral judgments. Naturalistic realists claim
that moral facts inhere in nature, existing independently of
the attitudes or opinions we take regarding the moral order.
Even

if the

realist account is

correct,

the question of

indeterminacy is left open. The account given of the source of
moral truth conditions,

and the precision with which these

conditions are framed,

are

logically independent matters.
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Failure to attend to this distinction can lead to the false
conclusion that realism can eliminate moral indeterminacy.
But what of the critic who suggests that,

since the

natural world is describable in a way that eliminates open
texture--namely, by using the precise terminology of physics
--any moral theory that reduces moral facts to natural ones
can be rid of open texture as well?
It is important to appreciate just how radical such a
proposal
naturalist

is.

In

must

order
identify

to

eliminate

the

open

subvenient

or

texture,

the

constitutive

nonmoral properties in terms utilized by the physicist. If
mention is made of grosser, macroscopic natural properties
(like promising or danger), then open texture will pervade a
realistic moral order. If we were forced to adopt the sort of
physicalist strategy here proposed, we would have to abandon
any claim to moral knowledge, and would have to drastically
refashion

(or,

what

is

more

likely,

eliminate)

moral

discourse.
consider the consequences for moral knowledge. Knowing
that some moral property was instantiated in a particular
situation would require an enumeration of the location and
types

of

microphysical

particles

that

constitute

the

situation. We could not defend our claims to moral knowledge
by

citing

the

macroscopic

natural

properties

that

are

customarily referred to. If challenged as to my fidelity, I

173

could not make reference to anything like a promise, since
doing so would implicate open textured language that allows
for indeterminacy.

I

would have to cite the microphysical

facts from which promising is constituted in order to properly
support my claims.
Admittedly, the fact that we would be unable to support
our moral claims because of our lack of detailed acquaintance
with the microphysical world does not show that the realist's
suggestion

is

erroneous.

It

just

displays

the

cost

of

defending such a suggestion. While many reject the possibility
of obtaining moral knowledge, most who do so also claim that
there are no moral truths, and so no proper objects of moral
knowledge. To admit that there are such truths, but that they
are for the most part unknowable, is a cost that no realist,
to my knowledge, has been willing to accept.
In addition to losing hopes for moral knowledge,

this

realist would have us greatly alter our moral discourse. The
realism we are now considering would, as a cost of doing away
with

open

properties

texture,
from

its

eliminate

all

macroscopic

ontology.

Such

properties

natural
tend

to

incorporate open texture. Since such properties would be the
likeliest candidates for constituting moral properties, and
since open texture among the natural properties would likely
transmit itself to the moral ones, we would have the best
reason

for

thinking

open

texture

among

moral

concepts
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ineliminable.

Thus

doing

away

with

open

textured

moral

concepts means doing away with macroscopic natural properties
as well.
As a measure of how severe this ontological picture is,
note that it would also rid the world of familiar biological
and social scientific properties. There would be no illnesses,
diseases, cures or symptoms, no recessions or inflation, and
certainly no anxieties, neuroses or phobias. I cannot defend
here the claim that the most plausible ontological theory
would

make

ordinarily

room

for

such

associated

properties,

with

as

well

as

morality--killing,

those

danger,

donation, promising, etc. I can only suggest that there is at
least

a

good

presumption,

presumption

that

such

things

exist.

This

coupled with claims about the open texture of

such properties, and a desire to retain the possibility of
moral knowledge, together form at least a prima facie case for
the possibility of generating open texture compatibly with
viewing morality as naturalistic and realistic.
This case

is greatly strengthened by attending to a

feature of moral realism that may have been obscured in the
previous paragraphs.

We must remember that for

the moral

realist, moral properties are genuine properties, as real and
as

basic

as

constituted.

those

natural

For most

properties

of

contemporary moral

which

they

realists,

are

moral

properties are not identicaI to physical properties. True,
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they are instantiated by nonmoral properties--goodness doesn't
"float" out in the world, but manifests itself only in the
presence of natural features (like giving money to a charity,
or renouncing one's antipathy to a relative, etc.). But a
property can be constituted by another (or set of others)
without being identical to its constitutive components. Thus
moral properties are not ontologically redundant, and so we
cannot eliminate moral properties from our ontology if moral
realism is correct. If that is so, however, we cannot make do
solely with concatenations of atoms--we must acknowledge an
ineliminable place in our ontology for things like goodness,
bravery, generosity, and modesty.76

Doing this reintroduces

prospects for open texture, and some indeterminacy cannot be
far behind.

In addition, there is no reason to think that

these moral properties must in every case be determinately
weighable one against the other. Even if (as the realists we
are

presently

considering

allow)

moral

properties

are

constituted by natural ones, this gives us no reason to think
that there is some nonmoral mechanism in the world capable of
76 Those who resist such a move may be true hard-bitten
physicalists, but they cannot be moral realists. Thus I am not
suggesting that moral indeterminacy is compatible with every
ontology, just with every moral ontology. The eliminativism
represented by some physicalists would rid us all of
legitimate moral talk. If such a view is true, then of course
there is no moral indeterminacy, nor any moral truth or error
or even projection. There are just agglomerations of
particles. such a view leaves no room for morality, or any
interesting claims about its content.
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generating a determinate balance of values in every hard case.
I

fail to see what such a mechanism could look like.

For

instance, when faced with the problem of retaining patient
confidentiality or informing a third party threatened by the
patient,

it

is

patently

resolution correct for

false

that

all cases

there

(e. g. ,

is

always

a

single

inform or

always retain confidentiality), and very unlikely that each
such case has but a single most appropriate resolution. In any
event, it is very hard to see how such a resolution could be
brought off by some mechanism as precise in its workings as
those that parcel out the physical world (e.g. an electron
microscope or a precisely calibrated scale). The alleged fact
that moral properties are constituted by nonmoral ones gives
us

no warrant

to

suppose that

there

exists

any

sort

of

nonmoral mechanism capable of rendering a precise balance of
moral values for each situation of conflict. Value tokens may
be incommensurable,

even if naturalistic moral realism is

true.
If my previous

arguments

are mistaken,

or

seriOUSly

incomplete, we may have to reevaluate the compatibility of
some

versions

of

moral

realism

and

my

claims

about

indeterminacy. But if that were so, we would have to make a
comparative assessment of the strengths of realism and my
arguments concerning indeterminacy. It may be that the case
for

indeterminacy presented thus far

is strong enough to
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provide good reason to reject naturalistic realism, if the two
types of claims are in fact incompatible.
I hope that my arguments have yielded (at the least) a
strong presumptive case for the compatibility of all versions
of moral realism and indeterminacy. Coupling this case with
those presented earlier--those displaying the compatibility of
nonnaturalitic moral realisms,

ideal observer theories and

contractarian

with

constructivisms

all

three

sources

of

indeterminacy--I believe we have a very strong balance of
reasons supporting the thesis that moral indeterminacy can be
accommodated

within

objectivist

metaethics,

recogni tion of

indeterminacy need not force us

noncognitivism

or

to

some

version

of

and

that

ei ther to

subjectivism

or

relativism. Whether any of these latter theories in the end
turn out to be the correct account of the nature of morality
is a matter far too large to be taken up here. My aim has been
simply to show that a robust objectivist ethic can acknowledge
a place for indeterminacy, and that vindication of my claims
regarding indeterminacy should not be thought to entail a
presumptive victory for nonobjectivist ethics.
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CHAPTER FIVE: OBJECTIVISM AND INDETERMINACY II

In what follows,

I shall consider four distinct lines of

thought that seek to show either that objectivism is false, or
that objectivism is

incompatible with

indeterminacy.

The

criticisms of objectivism I discuss have been selected both
because of their prominence and because considerations of
indeterminacy are well-suited for displaying how they might be
rebutted. While I believe that there is a strong case to be
made for ethical objectivism,n I am not attempting in this
chapter to provide it. My aim is much more limited. I intend
simply to anticipate some likely criticisms of my previous
arguments

and

to

show how we might provide

interesting

n A good presumptive case for objectivism consists in two
claims. First, that the assumptions embedded in the moral
experience of most agents carry some presumptive justificatory
weight, and second, that these assumptions are predominantly
objectivist. Among such assumptions I number the following:
that we may hold some mistaken moral beliefs, that we discover
(at least some) moral facts rather than invent them, that some
are more morally expert and sensitive than others, that some
obligations and entitlements hold for all people ("natural
duties" and "natural rights"), that consistent moral beliefs
or attitudes may still be in error, that fundamental moral
atti tudes may be mistaken, that there is genuine moral
disagreement, that certain things are good or right regardless
of an individual's or a society's condemnation. At least one
form of sUbjectivism is excluded by each of these
considerations; some of the considerations can be maintained
only by denying any form of sUbjectivism. Hence not all of
these considerations argue for objectivism exclusively, since
some forms of sUbjectivism can accommodate some of these
claims. But no form of subjectivism can incorporate them all.

179

responses when introducing indeterminacy as a fixture in the
objectivist's armament.

I. Indeterminacy and Arbitrariness

Once objectivists admit that the moral rules will not fix
a uniquely correct moral assessment for each situation, they
are

often

faced

with

can

allow

objectivism

a

problem

for

moral

about

arbitrariness.

indeterminacy,

then

If
in

indeterminate situations all choice may appear arbitrary;
morality does not tell us how to evaluate the situation, so we
are wholly free to choose as we like. Some anti-objectivists
embrace this conclusion,

enjoying the license it seems to

justify. Others who object to arbitrariness will use this to
reject objectivism,
arbitrariness

claiming that any theory that entails

in this way must be false.

Both views are

mistaken, as we can see from a consideration of the two sorts
of indeterminacy I have identified.
comparison

indeterminacy

clearly

does

not

entail

arbitrariness in moral evaluation or action-choice. Let X be
some

moral

property,

and

A and

B two

objects

of

moral

evaluation. Indeterminacy of this kind occurs when it is false
that either A or B is the most X, and true that all other
options

are

indeterminacy,

less

X

than

A

or

B.

with

choice of which action is

this

(say)

sort

of

bravest or

kindest, or which person most likeable or generous,

is far
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from arbitrary. There is no uniquely correct single choice,
but there are many wrong choices (viz., all but A and B).
Truth-value

indeterminacy

also

minimizes

the

arbitrariness of moral choice. This sort of indeterminacy
occurs when a proposition describing a morally laden situation
is neither true nor false.
objectivism

is

true,

why

Again on the supposition that
should

we

think

that

morally

indeterminate situations lend themselves to arbitrariness of
choice? Indeterminacy will arise in these situations if (i)
impartial

observers

remain

puzzled

or

diverge

responses about a case (constructivism) or (ii)

in

their

the world

itself, the stance-independent "moral order", does not yield
a uniquely correct assessment (realism). Let us concentrate on
constructivism first. In indeterminate situations, there is no
reason to think that the impartial observers whose responses
determine moral truth will agree that anything goes. On the
contrary, there will usually be sUbstantial agreement about
what counts as an inappropriate choice, as well as agreement
on a pool of legitimate (but not uniquely correct) choices. In
this way, we can see how the morally appropriate choices even
in an indeterminate situation are objectively delimited. There
may be arbitrariness in selecting among the morally available
options, but there will rarely be cases where the options to
select from have not been morally delimited by objective
means. It is not very different in the realist case. To the
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extent that we can understand the notion of the world fixing
moral truth, we can also see how the world may delimit the
morally available options in a situation, without at the same
time precisely determining a uniquely correct verdict.
either objectivist account,

On

indeterminacy does not entail

wholesale arbitrariness.
Some might respond by pushing the criticism to a deeper
level. They could admit that indeterminacy is compatible with
delimiting

choice

in

a

morally

laden

situation.

So

the

relevant sort of arbitrariness does not entail moral chaos, a
moral free for all where anything goes. But what of the choice
among options that are morally available in indeterminate
situations?

How,

for

instance,

are

we

to

decide

among

incomparable options? If, as I have been claiming, morality is
silent on the matter, then there can be no principled moral
reasons for selecting one of the candidates over the other. I
seem to be committed to the claim that choice among morally
available options is arbitrary, that tossing a coin is as good
as any other arbitrary procedure for making decisions
indeterminate

situations.

If

it

weren't

--if

in

morality

dictated that an agent choose one over the other--then it
seems that the situation becomes determinate, that we are,
after all, presented with a uniquely morally best option.
Suppose that a choice between donating a sum of money to
two charities is morally indeterminate.

The first charity
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serves the needs of the mentally impaired, and the second
assists minority students in paying for higher education.

If

the situation is truly indeterminate, then choice between the
two options is arbitrary from a moral point of view. That
being the case,

we seem unable to morally criticize the

choices of an agent who opts for one or the other. But surely
there is something wrong with the choices of agents who base
their decisions on anti-minority bias, or on the fact that the
first charity's name contains seven letters, seven being the
donor's lucky number.
If there is something amiss in such choices, then it
seems I
available

must reject the claim that choice among morally
options

in

cases of

indeterminacy

is

properly

arbitrary. The problem with accepting this, however, is that
denying arbitrariness seems to do away with indeterminacy. If
arbitrariness is forsaken, then there is a decision procedure
for indeterminate situations that will identify one of the
options as best. And the existence of such a procedure brings
with it the elimination of indeterminacy.
This sort of argument moves too quickly. We can retain
the prospect of genuine indeterminacy and deny that choice
among morally available options can be arbitrary, can be made
in whatever wayan agent likes. The fact that one is choosing
among evenly balanced or incomparable options does not mean
that one can perform the selection according to any criteria
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whatever. For instance, an agent is criticizable for making
morally laden decisions on an immoral basis. So we can say
that the agent chose poorly, even if she chose an alternative
whose nature was as good any other available. We can criticize
her reasons for action even if morality is indifferent between
the objects of choice. The fact that the moral considerations
are evenly balanced or incomparable does not mean that one can
ignore them in making one's choice, and select by recourse to
morally

pernicious

considerations.

Proper

moral

choice

requires being guided by the morally relevant considerations
of a situation.
To say that a situation is morally indeterminate is to
say

that

moral

considerations

underdetermine

a

uniquely

correct verdict. That is different from claiming that one may
select an option on any basis whatever. Agents motivated by
immoral considerations are properly criticizable. The question
is not whether indeterminacy gives agents license to act on
the basis of immoral motives--it doesn't. The question instead
must be whether agents may legitimately introduce morally
arbitrary

considerations

as

decision-making

tools

in

indeterminate situations.
Examples like the one involving the person attached to
the number seven may explain our reluctance to acknowledge a
role for morally arbitrary considerations in choice among
incomparables. Unstated assumptions about this case may be
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prejudicing our consideration of the plausibility of adopting
random devices for

choice in indeterminate situations.

An

agent likely to adopt such a method seems to be one who hasn't
fully appreciated or even acknowledged all of the morally
relevant factors that have generated the indeterminacy. This
inattention to morally important matters may underlie our
suspicions of his decision procedure. But we should separate
suspicions
character.

of

the

procedure

from

suspicions

about

his

Suppose we were confronted by an agent who had

carefully considered all of the morally relevant factors. In
cases where a decision must be made, 78 how else is an agent to
decide but by arbitrary procedures that avoid citation of
immoralities? I don't think we would criticize an agent who
has taken full measure of the (incomparable) options, remained
morally puzzled, and flipped a coin to determine an outcome.
What else, we might ask,

could such an agent do? In cases

where decisions must be made, where morality does not dictate
an outcome, and where an agent is not motivated by immoral
considerations, then it does seem allowable for an agent to
employ some arbitrary decision procedure to select an outcome.

78 Many cases of indeterminacy do not require us to make
any selection of one of the candidates as uniquely best. There
are many cases of moral indeterminacy that have no pragmatic
importance (e.g., determining whether someone counts as truly
bald). In such cases, we are entitled to simply suspend
judgment about which is best, and are under no mandate to
select a decision procedure for tipping the scales.
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II. Ethical Disagreement

What should we say when two reasonable, well-informed
individuals disagree on some moral matter? There are a number
of familiar diagnoses, each allied to a prominent metaethical
theory.

Although variations are often spun from the major

themes, there seem to be two basic analyses of the problem of
ethical disagreement.
Objectivists of various stripes suggest that intractable
moral disagreement does not undermine the claim that there is
a

fact

of

the

matter

awaiting

discovery. 79

Rather,

such

disagreement points to a cognitive fault of at least one of
the

interlocutors:

a

lack of

information,

a

deliberative

error, or some irrational emotional response that stands as a
barrier to moral convergence.

Disagreement,

considered by

itself, is no evidence for the claim that there is no moral
fact of the matter.
On

the

disagreement

other
is

hand,

best

noncognitivists

explained

by

argue

citing

the

that

such

clashing

79 Cf.
D. Brink, Moral Realism and the Foundations of
Ethics, (Cambridge: Cambridge University Press, 1989), pp.197209; D. NcNaughton, Moral vision, (Oxford: Basil Blackwell,
1988), pp. 147-161; R. Miller, "Ways of Moral Learning",
Philosophical Review 94 (1985). Such a view is implied by the
main arguments in P. Foot, "Moral Arguments"(1958) and "Moral
Beliefs" (1959), both reprinted in virtues and Vices, (Oxford:
Basil Blackwell, 1978), and P. Foot, "Moral Relativism", the
Lindley Lecture at the University of Kansas, (La\'/rence:
University of Kansas Press, 1978), pp. 3-19.
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attitudes that underlie persistent lack of moral consensus. so
They claim that the amount and apparent intractability of
moral disagreement gives us reason to believe that morality is
fundamentally a matter of projecting one's sentiments upon a
value-free world. If moral facts were reports of "objective"
states of affairs,
breadth of

then we should expect in morality the

convergence that emerges

in

some of

the more

rigorous empirical and theoretical disciplines. But we see no
such thing. Thus disagreement appears to be good evidence for
the noncognitivist's claim that there are no genuine moral
facts, just projected sentiment.
certainly much (perhaps most) moral disagreement can be
explained as the objectivist supposes. Insufficient knowledge
and imperfect deliberative abilities can account for many
arguments left unresolved. But there is a nagging sense that
there is more to be said. The issue here is not how best to
account for actual, persistent disagreement, but hypothetical
disagreement among idealized agents. It does seem plausible to
80
Cf. R. Benedict, "Anthropology and the Abnormal",
Journal of General Psychology, vol. 10 (1934), pp. 59-82; s.
Blackburn, "Errors and the Phenomenology of Value", in T.
Honderich, ed., Morality and objectivity, (Boston: Routledge
and Kegan Paul, 1985); J. Mackie, Ethics: Inventing Right and
Wrong, (N.Y.: Penguin, 1977), pp.36-38; R.M. Hare, Freedom and
Reason,
(Oxford:
Oxford University Press,
1963); C.L.
stevenson, "The Emotive Meaning of Ethical Terms"(1937) and
"The Nature of Ethical Disagreement" (1948), both reprinted in
Facts and Values, (New Haven: Yale University Press, 1963);
B.A.O. Williams, Ethics and the Limits of Philosophy,
(Cambridge, Mass.: Harvard University Press, 1985), 133-173.
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suppose that moral disagreements may persist even among fully
informed,

perfectly

rational

agents.

Objectivism has

had

trouble accounting for that. I suggest that the trouble may be
dispelled if we abandon an assumption long associated with
objectivism, viz. that all situations are morally determinate.
If one supposes that every situation admits of one and only
one option that is (say) obligatory, or the bravest, or the
most

deserving,

tradi tional

then

objectivists

explanations

of

must

disagreement.

resort
At

to

their

times,

such

explanations seem more like untestable hypotheses than genuine
explanations, reducing to mere assertions that there must,
somewhere, be lurking some cognitive defect on the part of one
of the interlocutors.
If we allow that moral indeterminacy can be generated in
any of the ways described in Part One, then we have a more
promising explanation of disagreement for the objectivist. In
those situations where perfect unanimity seems a pipe dream,
the obj ecti vist can attempt to show that an

ineliminable

element of moral indeterminacy exists for the situation being
debated.

Indeed,

as

I've hopefully shown

by

some of

the

examples described above, indeterminacy often seems a natural
and plausible explanation of why many ethical disagreements
appear interminable.
A problem remains.

If the idealized agents are fully

informed about all features

of a

situation,

shouldn't we
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expect them to also be aware of whether the situation is an
indeterminate one?

If so,

and

if a

situation is

in

fact

indeterminate, why would ideal observers disagree--why would
they feel compelled to disagree abou'c a matter that admits of
no uniquely correct resolution?81 If part of what it is to be
a fully-informed agent is to be aware of moral indeterminacy
when it occurs, then we should expect no ethical disagreement.
But,

says the noncognitivist critic, we should expect just

that.
either

And

if ethical disagreement persists,

(i)

reject objectivism,

then we must

and explain disagreement by

citing the clashing subjective attitudes that themselves fix
the moral status of situations, or (ii) find a good reason for
thinking

that

information

fully

about

the

informed

agents

determinacy

are

status

not
of

privy

to

particular

situations. Since (ii) is thought implausible, we are led by
this argument to reject objectivism.

81 I hope it is clear from the context that disagreement
need not consist of conflicting beliefs about what is morally
true. Ideal observers have no such beliefs, since there are no
normative truths that obtain prior to or independently of
their responses. Thus to speak of their holding moral beliefs
may mislead, since they are not trying to capture in judgments
an already-existing moral order. According to the ideal
observer theory, true moral judgments are not issued by ideal
observers; such judgments are our accurate reports of the
observers' non-cognitive responses to states of affairs in the
world. Hence when I speak of disagreement among ideal
observers, I am referring to disagreement in attitude. The
disagreement that persists among us fallible agents may
consist of disagreement in belief as well as that in attitude.
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Responses to this challenge differ depending on whether
a

realist

or

constructivist

is

answering

it.

The

constructivist responds by endorsing (ii). In other words, the
constructivist admits to the existence of persistent ethical
disagreement, but explains the admission by denying that ideal
observers or contractors will have access to the sort of
knowledge that would undermine disagreement. Ideal observers
will not be aware of the determinacy status of a particular
state of affairs. They cannot have such knowledge, because the
determinacy status of a situation is fixed by reference to an
ideal observer's reactions. For the constructivist, there is
no indeterminacy prior to responses of ideal agents, and so
such observers could not first be aware of whether a situation
was

determinately

assessable

before

delivering

their

responses. We might call facts about the determinacy status of
some situation "higher-order" moral facts,
about

other

moral

facts.

Such

that is,

higher-order

facts

facts

are

constructed from the responses of idealized agents, and so do
not represent the sorts of considerations that ideal observers
can

have

access

Consequently,

we

to

when

have

no

undertaking
reason

to

moral
suppose

deliberation.
that

ethical

disagreement (i. e., different responses to the same phenomena)
among such observers is impossible.
persistent

ethical

disagreement

is

So the possibility of
compatible

with

an

objectivist constructivist ethic. And since the constructivist
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identifies

situations

eliciting

such

disagreement

as

indeterminacies, we can see that objectivism, disagreement and
moral indeterminacy may all fit plausibly into a coherent view
of ethics.
On the other hand, the realist must accept the conclusion
that there cannot exist disagreement among fully informed
moral

agents.

reason

to

Unlike constructivism,

bar

awareness

characterization
indeterminacy,

of

of

fully

there

no

indeterminacy
informed

on this account,

is

is a

realist

from

agents.

the
Since

fact about the real

world, the realist cannot plausibly show why a fully informed
agent would not be aware of such a fact. That being so, there
is no reason to expect disagreement among fully

informed

agents. Yet the persistence of such disagreement even among
idealized agents is thought a deep fact about morality that
any

ethical

theory

disregards

at

its

peril.

Realism's

inability to accommodate such disagreement apparently provides
the

noncognitivist

with

just

the

sort

of

argumentative

ammunition she needs. This is troubling for my views, for I
had promised that introducing considerations of indeterminacy
would enable the objectivist to provide an account of ethical
disagreement

more

plausible

than

the

one

traditionally

offered. However, it now seems that indeterminacy does nothing
but add to the implausibility of realism--instead of helping
to account for ethical disagreement,

realism coupled with
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indeterminacy would explain it away. Indeterminacy now seems
more likely to dash than resuscitate hopes for avoiding one of
the traditional

objections

to

a

realistic

conception of

ethics.
Responding to this challenge requires realists to show
how we might justifiably expect to find unanimity among fully
informed, nondefective reasoners. And indeterminacy allows
them to do just that. The realist can suggest that the nub of
the traditional criticism has to do, not with the
of

disagreemen~,

persis~ence

but rather with the absence of convergence on

the identity of a single option as uniquely best for a given
context. If that is correct, then the plausibility of the
noncognitivist

charge

stems

no~

from

the

prospect

of

intractable disagreement among idealized agents, but instead
from the possibility that such agents might fail to converge
on the identity of a uniquely correct moral description of a
case. And this latter claim is not inimical to realism. It is
true that realists must deny the prospect of persistent
ethical disagreement. But this no longer seems so questionbegging

once

we

introduce

the

possibility

of

moral

indeterminacy. The fully informed deliberators can fail to
come to a consensus on which option is uniquely best, because,
owing to indeterminacy, there may be no such option. Thus the
plausible component of the noncognitivist charge can be wholly
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accommodated by any realist who appreciates the place of
indeterminacy in ethics.
I

have not given an argument to the conclusion that

cognitive error and

indeterminacy82

alone

can account

for

persistent moral disagreement. Any argument about the proper
account of ethical disagreement must be embedded in a larger
defense of a metaethical outlook; the viability of designating
certain

sources

as

explanations

of

disagreement

will

ultimately depend on the attractions of one's overall picture
of the foundations of ethics. As I said at the outset of this
chapter, I am not attempting to vindicate objectivist ethics
here. I hope only to show that if indeterminacy is essential
to

an

account

indeterminacy
solution to

of
is

the

persistent
compatible

problem

of

moral

disagreement,

and

with

objectivism,

then

moral

disagreement

cannot

if
the
be

82 Actually, if I am right, what we have are objectivist
accounts that continue to isolate cognitive defect as the sole
source of lack of moral consensus. What is distinct about my
proposal is that the relevant cognitive deficiency need no
longer be thought of as ignorance of some first-order morally
relevant fact, but instead as failure to appreciate a "higherorder" fact about the determinacy status of some particular
situation. such higher-order facts are extremely difficult to
discern, which is just another way of saying that we are
rarely, if ever, in a position in which we can confidently
assert that we have dispassionately examined all evidence,
exhausted all partisan moral claims and come to the conclusion
that the verdict is indeterminate. Thus my claims about
indeterminacy can show why it is so difficult to overcome the
relevant cognitive defects that lie at the bottom of
intractable moral disagreement in the real world.
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thought to tip the scales in favor of noncognitivism and
against objectivism.

III. Moral Dilemmas

Consider
Williams,83

the

that

claim,

the

made

existence

most
of

notably

genuine

by

moral

Bernard
dilemmas

furnishes us with good reason to reject objectivism. Moral
conflicts, he suggests, are more like conflicts of desires
than those of belief.

In conflicts of desires,

one of the

forsaken options may continue to exert some pull. In conflicts
of

belief,

compunction

the
in

aim

is

to

abandoning

attain
a

truth,

belief

we

and
deem

we

feel

false.

no
If

objectivism is true, we are attempting in moral deliberation
to identify the truth. Therefore, if objectivism were true, we
would have no justification for the feelings of regret or
remorse M we sometimes experience when forsaking one of the
options

in

a

moral

dilemma.

according to Williams,

The

truth

of

objectivism,

is incompatible with the so-called

83 B. williams, "Ethical Consistency" and "consistency and
Realism", both reprinted in Problems of the Self, (Cambridge:
Cambridge University Press, 1973).
M Remorse is a feeling of mental distress as a result of
believing that one has done wrong. Regret is a similar sort of
mental state that results from seeing things in the world go
badly, though not necessarily as a result of one's agency, or,
more particularly, of one's wrongdoing.
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"moral residue" left behind by the forsaken alternative in
cases of di lemma. 85
A situation is a moral dilemma if an agent is unable to
fulfill all of the most stringent moral requirements that
obtain in that situation. (It must also be the case that there
is more than one such requirement.) The relevant requirements
cannot

each

be

overriding,

since

that

would

generate

contradiction, which is inimical to any ethic that assigns
truth values to deontic judgments (as all objectivist ethics
do). Rather, these requirements should each be considered to
be at least as stringent as any other requirement obtaining in
the given situation. viewing the relevant requirements as
nonoverridden

instead

of

overriding

allows

us

to

avoid

contradiction and retain a plausible conception of the nature
of a moral dilemma.
Once we introduce the prospect of indeterminacy in the
moral realm, we can see how genuine dilemmas are both possible
and compatible with objectivism. The discussions in Chapter
85 I would suggest one preemptive criticism of Williams'
argument that would only strengthen the arguments below. We
might say that the disanalogy between cases of conflict of
nonmoral belief and those of moral dilemma is overdrawn.
People do sometimes experience regret as a result of having
abandoned a nonmoral belief (as when we finally concede the
death of a missing relation, or reluctantly abandon belief in
a spouse's fidelity), and sometimes do not experience regret
as a result of having forsaken an option in a moral dilemma.
For instance, one might experience no regret because (luckily)
the chosen alternative is in one's best interests, or the
forsaken option would have unduly damaged one's self-interest.
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Two show how dilemmas are possible, that is, how more than one
moral requirement can in a given situation be nonoverridden.
The alternatives in a dilemma may be tied or incomparable;
each may represent a
cannot

be

principle.

reduced

to

nonoverridden moral requirement that
the

If that is so,

other

or

and if,

to

any

higher-order

as I have been arguing,

indeterminacies are compatible with objectivism, then moral
dilemmas can exist even in an objectivist ethic.
However I

it is not enough to show that dilemmas may

persist in an objectivist ethic. Williams is not denying the
very possibility of such compatibility. He is trying to show
that

the

best

associated

with

explanation

of

dilemmas

gives

the

moral

us

phenomenology

reason

to

reject

objectivism. If Williams' arguments are successful, we might
respond, as some have done, by rejecting the possibilities of
genuine

moral

dilemma.

However ,

given

my

views

on

indeterminacy, I am obviously unsympathetic with such a move.
So I must show how the failure to fulfill a moral requirement
in cases of dilemma can properly generate a moral residue that
supports

regret

or

remorse,

even when

such dilemmas

are

situated in an objectivist ethic.
This does not seem so difficult a task. When violating a
nonoverridden requirement, as we must do in genuine dilemmas,
we have the best reasons for experiencing regret and probably
remorse.

Most

cases

of

dilemma

involve

conflicting
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obligations, each of which requires the infliction of some
serious

other-regarding

harms.

The

standard

Sophie's choice or Agammemnon's at Aulis,

cases,

like

are also tragic

ones, though nothing about the structure of dilemmas entails
that they be of tragic proportions. In the sorts of cases that
Williams is thinking of, we are forced to act in such a way as
to make people worse off; sometimes, as badly off as they can
be (like Iphigenia or Sophie's forsaken child). Why shouldn't
we at least feel regret after having done such things?
Whether we should feel remorse after having acted this
way is a more difficult question. If Williams is right, we
cannot properly experience remorse as a result of our actions
in a dilemma, so long as objectivism is true and we have
chosen to fulfill one of the nonoverridden requirements.

If

he is right, this must be because objectivism precludes the
possibility that fulfilling a nonoverridden requirement can
involve wrongdoing. But nothing about objectivism entails any
such thing. Objectivism is a family of metaethical theories
about how the truth conditions of moral judgments are fixed.
such matters are logically independent of any claims about the
necessity of doing wrong in situations of dilemma. In other
words, we can be objectivists and at the same time hold that
performance of

(or failure to fulfill)

some nonoverridden

requirement involves one in wrongdoing. If that is so, then
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the objectivist can justify the feelings of remorse as well as
regret that we sometimes experience in dilemmatic situations.
certain sorts of normative theories may be susceptible to
Williams' attack--notably, certain forms of consequentialism-but

this

does

compatibility

not
with

impugn
moral

objectivism,
dilemma.

In

or
the

objectivism's
first

case,

consequentialist theories do not exhaust the possibilities for
objectivist ethics. And second, consequentialists may argue
that all we can properly experience in a moral dilemma is
regret, not remorse. until we receive a strong argument for
the suitability of remorse in dilemmatic situations, this case
against consequentialism is inconclusive.
By introducing considerations of indeterminacy, we can
see how we might situate moral dilemmas within an objectivist
framework

(namely,

via

incomparability).

Further,

we

can

retain objectivism while agreeing with Williams about the
existence of a moral residue in cases of dilemma,

and the

appropriateness of experiencing regret in such situations.
Lastly,

whether

dilemmas

can

properly

generate

remorse

remains, in this discussion at least, an open question, and in
any event either answer one might give is compatible with
objectivism.

So

dilemmas

can

exist

compatibly

with

both

indeterminacy and objectivism, and once again, we can see how
introducing indeterminacy allows the objectivist a plausible
response to a traditional noncognitivist challenge.
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IV. Metaethical Neutrality

The

so-called

"neutrality

thesis",

propounded

most

famously by Hare, 86 has gone in and out of favor over the past
forty years. The thesis, as I understand it, stands for the
claim that findings in normative ethics and "theoretical" or
"meta" ethics must be logically independent of one another. In
other words, the conclusions one reaches in theorizing about
what is right and wrong should have no bearing on one's
conclusions about the nature and meaning of moral judgments,
and vice versa. If the neutrality thesis is correct, then
one's metaethical position should be compatible with any
normative theory whatever.
Hare makes the neutrality thesis an a priori constraint
on acceptable ethical theorizing. The motive behind such a
move seems quite plausible: tailoring one's metaethical theory
to specially suit one's normative predilections sacrifices the
impartiality necessary to securing the truth about the nature
of morality. If we were to stipulate claims about the meanings
of

moral

terms,

we

would

be

prejudicing

our

normative

inquiries by "metaethical fiat". However, if the neutrality
thesis is correct, and if my ruminations on indeterminacy
amount to "metaethical" claims, then we have strong reason to

86 See R.M. Hare, The Language of Morals,
(Oxford: Oxford
university Press, 1954), and Freedom and Reason, (Oxford:
Oxford University Press, 1963).

199

cast doubt on what I've written thus far.

For claims about

indeterminacy and its sources do have important consequences
for normative ethics.
Let us, for the moment, simply assume that there are such
consequences,
violation of
against

and

this

assumption

entails

the neutrality thesis.

When Hare

counselled

allowing

ask

an

whether

influence

between

normative

a

and

theoretical ethics, he envisioned the latter as being composed
of claims about the meaning of moral terms and the nature of
moral reasoning. A metaethical theory, for Hare, amounted to
an answer to (at least) the following questions:

(i) what is

the structure of moral reasoning or argument? (ii) what sort
of

function

do moral

judgments serve?

(iii)

what

logical

constraints govern the use of moral predicates? It is clear
that Hare's prescriptivism properly counts as a metaethical
theory, and also clear that the various sorts of objectivism
I discussed in the previous chapter do as well. What about my
claims

regarding

indeterminacy?

If

they

are

"metaethical", and do have the consequences I

properly

am promising

they do, then we must abandon the neutrality thesis. Do my
claims

about

indeterminacy

require

us

to

reexamine

the

plausibility of the neutrality thesis?
My theses about indeterminacy do not purport to be fullblown metaethical

accounts,

since they do

not

themselves

attempt to answer all of the questions identified by Hare as
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marking the metaethical realm. But neither do my claims about
indeterminacy

seek

to

identify

which

characteristics

of

actions are right-making or wrong-making, so my claims lack
the defining feature of normative judgments. If we adhere to
an

admittedly

rough

but

widely

accepted

picture

of

the

division of ethical labor, then ethical theorizing must either
represent applied concerns, normative concerns, or metaethical
ones. The lines dividing these areas of inquiry are blurry
indeed,

but

some

neutrality thesis

such

division

itself.

is

presupposed

by

the

My claims about the nature and

sources of indeterminacy do not represent a study in normative
or applied ethics; very little, if anything, has thus far been
said about the content of the principles determining right or
wrong, or about how we should apply these principles to policy
questions and concrete,

practical conundrums.

Claims about

indeterminacy represent "higher-order" ethical judgments; they
do not give us

guidelines

for

conducting our

lives,

but

instead represent judgments about the nature of the principles
that

seek to

reasonable

give

warrant

indeterminacy

such guidance.
for

represent

As

such,

supposing

that

"theoretical"

or

we

have

claims
"meta"

some
about

ethical

concerns, and so are constrained by the neutrality thesis, if
this thesis be correct.
My reasons for suspecting the thesis derive from a belief
that it is incompatible with my findings about indeterminacy.
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It is incompatible both because my claims about indeterminacy
presumably amount to metaethical ones, and because they have
implications

for

the

selection

of

an

adequate

normative

theory. Of course, if there is genuine incompatibility, one is
always free to abandon the claims about indeterminacy and
retain confidence in the neutrality thesis.

I

leave that

choice to the reader. At this point I hope to show only that
there is genuine incompatibility, that indeterminacy does have
consequences for normative ethics.
I

have already discussed (see Chapter Three,

part IV)

implications of indeterminacy for Kantian theory. If what I
have argued previously is correct,

Kantian ethical theory

cannot be wholly rid of indeterminacies.

However,

I

don't

think that the fact that this is so--that findings concerning
indeterminacy have implications for Kantian theory--itself
constitutes a violation of the neutrality thesis. Nothing I
said earlier displays an irreparable flaw
project.

I

have simply identified the extent to which any

Kantian can hope to construct a
theory.

That

neutrality

in the Kantian

itself
thesis.

cannot

fully determinate ethical

represent

Hare's

a

violation

prescriptivism

of

too

the
had

"implications" for normative theory--normative judgments had
to be overriding,

universalizable prescriptions.

Hare was

making a claim about the structure of ethical judgments, and
I am making claims about the structure of ethical theories. If
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such claims constitute violations of the neutrality thesis,
then the thesis loses all of its punch, for any metaethical
theory will of necessity clash with the thesis, to the extent
that it has implications for how we set formal constraints on
proper ethical theorizing.
The neutrality thesis is violated only if a metaethical
theory has as one of its implications the exclusion of a
normative

theory

prescriptions.

on

the

basis

of

content

the

of

its

Hare wanted to avoid circular or question-

begging moral argument by ensuring that our theories about the
nature

and

meaning

of

ethical

judgments

did

not

surreptitiously import or exclude some sUbstantive normative
assumptions. Indeterminacy, however, does just that.
A

standard

form

of

maximizing

consequential ism

is

undermined if my claims about indeterminacy are correct. The
sort of theory I have in mind is one that subscribes to value
monism, and identifies right actions as those that produce at
least as much good as any other action available. But if my
claims about the implausibility of value monism are correct,
then we cannot help but to acknowledge pluralism,

and the

various forms of incommensurability that accompany it. Even if
we

are

monists,

described

in

incommensurabilities
Chapter

Two.

incommensurabilities undercuts

The

can

arise

existence

prospects

for

in
of

ways
such

developing

a

moral "calculus" that will identify a uniquely correct action
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performable in every situation.
maximizing

gets

called

incommensurables,

since

into

In fact, the very notion of
question

in

the

one cannot maximize

a

face

of

value over

incommensurable options. To the extent that this is so, we
must acknowledge some contentful restrictions on normative
theorizing

as

a

result

of

metaethical

claims

about

indeterminacy. 87
If my general line of thinking about indeterminacy is
correct, if this line counts as properly "metaethical", and if
indeterminacy

has

at

least

some

restrictive,

contentful

consequences for normative ethics, then we must abandon Hare's
thesis

and the

initially quite plausible assumption that

motivated it. This itself should not be thought problematic;
moral reasoning sometimes requires us to abandon a deeply held
belief when

it conflicts with enough of

defended beliefs.

I

our

other well-

believe this to be the case with the

87 I
can enVl.Sl.on the following response: "all you've
shown is that obviously bad normative theories are excluded by
your claims about indeterminacy. No one, after all, thought
that the whole of morality could be perfectly precise." There
are two responses to this challenge. First, there are those
who have sought to make morality "scientific" and precise in
a quasi-mathematical way (e.g., Plato, in some of his moments,
and Bentham). Second, it is true a metaethical theory's
exclusion of patently absurd normative theories cannot itself
be a violation of the neutrality thesis. But the theories
offered by Plato or Bentham are not patently absurd.
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neutrali ty thesis;

consequently,

the

thesis

ought to

be

abandoned as a constraint on proper ethical theorizing. 88

88 If my arguments are sound, then the neutrality thesis
is false. But we may wish to retain it as a heuristic device,
as a helpful maxim that will caution those doing metaethics
from importing too many contentful restrictions on the meaning
and structure of moral terms and argument.
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CHAPTER SIX: INDETERMINACY AND THE STRUCTURE OF MORAL THEORY

Most philosophers have operated on the assumption that rules
play an essential, non-derivative role in any plausible moral
theory. This assumption has recently come under attack from
many fronts. I will not take a position as to the proper role
of rules in moral theory; rather, I hope to show that every
model must accommodate some element of moral indeterminacy. To
do this, we must clearly distinguish the different positions
available to the generalist (one who believes that rules are
a basic constituent of moral theory) and the particularist
(one less sanguine about the importance of moral rules). Doing
so will bring out the special force of certain challenges to
indeterminacy levelled by members of both camps.

Ie Roles for Moral Rules

We must begin by distinguishing between a metaphysical
and an epistemological role for moral rules. The generalist
may expect rules to play an essential metaphysical role, so
that the moral status of a situation is fixed in part by
relevant rules. However, even strong versions of particularism
that deny any basic metaphysical role to moral rules may admit
that

they

can

have

some

epistemological

merit.

The
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particularist may

acknowledge

a

role

for

principles 89

as

shorthand "rules of thumb" that may be applied when we are
unable to acquire sufficient information, or are faced with
little time and a complicated matter for deliberation. My
focus here, as elsewhere in the dissertation, will be on the
metaphysical matters. I wish to keep distinct the questions of
whether rules are necessary for fixing truth conditions for
moral

judgments,

indispensable

in

and

the

coming

question
to know

if

of

whether

such

rules

are

conditions

are

satisfied. I will henceforth concern myself only with the
former question, since that alone seems germane to the problem
of whether (or to what extent) moral indeterminacy exists.
We can usefully distinguish three metaphysical roles that
principles might assume in a moral theory. First, they might
simply identify morally relevant features of a situation.
Second, rules might delimit such features. Third, rules might
be capable of fixing the moral status of a situation. These
three functions are listed in order of increasing strength, in
the sense that each presupposes the earlier ones, but not vice
versa.
The weakest form of general ism says simply that there are
certain features of a situation that are morally relevant in
virtue of being subsumable under a non-derivative moral rule.
89
I shall use the terms "rule" and
interchangeably to refer to any moral standard.

"principle"
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This is compatible with there being unique, highly particular
aspects

of

a

situation that gain

independently of moral

principles.

their moral

importance

A stronger version of

generalism excludes such a possibility,

claiming that all

morally relevant features gain their moral value by being
derived from rules. This position is not yet the strongest
available

to

exhaustively
situation,

the

generalist.

enumerating

Even

morally

if

rules

relevant

succeeded

features

of

in
a

this is different from combining and balancing

these features so as to fix a moral verdict in a particular
case. It is a further question whether rules can determine an
outcome in morally complex situations. Those who believe that
they can subscribe to the strongest form of generalism. Yet
even this form has a stronger and a weaker version, depending
on whether one believes that principles will always, or only
occasionally, be able to fix a moral verdict.
corresponding to each of these versions of general ism is
a version of particularism that represents its denial. The
strongest form of particularism is one that denies the weakest
version of generalism, and the weakest form of particularism
is that rejecting the claim that moral rules can fix the moral
status of every situation.
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II. Models of Moral Rules

Before beginning our assessment

of whether

forms

of

particularism and generalism can accommodate indeterminacy, we
must first sketch the various prominent theories of how a
rule-based ethic should be structured. There are three broad
families of theory,

each distinguished by the account they

give (i) of how weighty or overriding valid moral principles
are, and (ii) of how general a description we are to employ
when

characterizing

the

salient

value-grounding

features

incorporated into moral rules. After discussing what I call
the absolutist generalist model, I shall turn my attention to
the prima facie view, and the specificationist model.
The absolutist generalist claims that what moral rules
there are

(there may be just one)

(always overriding),

are of absolute weight

and specified in quite general terms.

What counts as "general terms" is not a matter of precise
determination; as we saw in Chapter Three, moral principles
can be characterized with differing degrees of specificity. At
the very least, however, an absolutist generalist must eschew
(i) all reference to particular persons, times and locations
and (ii) any use of exceptive clauses in the formulation of
the moral rule(s).
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Absolutist general isms can be monistic or pluralistic. w
Act utilitarianism and Kantianism are both examples of the
first sort of theory,

in that they identify but a single

generally described rule as absolutely governing all morally
laden

cases.

Pluralistic

theories

identify

a

number

of

distinct general principles as being of overriding stringency.
The obvious danger for pluralistic theories is the threat of
conflict among their candidate moral rules, for conflict among
such principles is tantamount to contradiction. Familiar sorts
of pluralistic absolutist generalism, like the codes embodied
in the ten commandments, or in the (over-)simple maxims we
impart to youngsters as an element in their moral education,
will invariably generate conflict. In an effort to retain this
model, but to do away with contradiction, some thinkers have
suggested that the whole of morality consists in generally
described negative injunctions, all of which can be jointly
respected. Whether or not this is a plausible model of moral

W
Lest these terms confuse, let me distinguish here
between rule and value monism (and pluralism). Rule monism
says that there is but a single ultimate moral rule relative
to which all others are subsidiary and derivative. Value
monism claims that there is just one intrinsically valuable
sort of thing. Rule pluralism is the denial of rule monism;
value pluralism is the denial of value monism. My focus in the
text at this point is rule, not value, monism.

210

rules, and whether it can eliminate indeterminacy, is a matter
taken up below. 91
The

specification

vi ew92

holds

that

moral

rules

incorporate implicit "unless" clauses that describe exceptions
to the general claims they assert. A candidate moral rule, on
this picture, might be that one ought not to kill another
human being unless in self-defense or unless the other has
been properly sentenced to death or unless necessary to avert
catastrophe, etc. The idea is that each unique situation that
seems to call for a violation of the rule can be accommodated
within the scope of the rule, simply by noting the existence
of a disjunctive clause that describes the exception. In this
way, the absolute weight of a moral rule can be preserved;
moral rules are always overriding, and so can never conflict.

91 If a monistic version of absolutist generalism is true,
then any correct delimiting general ism will also be able in
all cases to fix a moral verdict. If some version of
pluralistic absolutist general ism is true, then on the
assumption that valid moral principles cannot conflict, a set
of principles sufficient for delimiting morally relevant
features will also be sufficient for fixing moral status.

92 I
borrow this name from Judi th Thomson, who argues
against specificationism in her article "Self-Defense and
Rights", in Wm. Parent, ed., Rights, Restitution and Risk,
(Cambridge, Mass.: Harvard University Press, 1985). Her
argument is directed against a narrower view, that the scope
of rights claims (as opposed to moral rules generally) are
determined by specification. This difference in focus can be
safely ignored for present purposes.
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The

line

separating the

specification view

from

the

absolutist generalist model may often be blurred. As noted,
both pictures view moral

rules

as

absolute.

And

on some

pictures of the specification view, the content of the rules
and their exceptive clauses may be drawn quite broadly. If,
for instance, we can enumerate just three highly generally
described types

of exception to the rule against killing

innocent persons, then there seems no principled reason for
denying that

such a

rule

is

both absolute

and generally

specified. As I said, the distinction between the two models
may often be quite fuzzy. I distinguished the two on the basis
of whether exceptive clauses are incorporated, but this itself
is a distinction that bears little weight if such clauses are
very generally described. 93
However, some who endorse a specification view do so in
response to what they see as an extraordinarily variegated

93 For instance, there seems to be no difference at all
between the following rules:
1) Killing is wrong unless the victim is not innocent
2) Killing innocent victims is wrong
Yet on my taxonomy, these rules may belong to different
classifications. There does seem to be a relevant distinction
between absolutist generalism and specificationism that is
worth preserving. In citing the presence of an exceptive
clause as marking the distinction, I am engaging in a bit of
oversimplification. As I say in the text, the distinction is
actually marked by the degree to which more local, precise,
detailed exceptions are built into the rule. But this
criterion will of course be blurry, because there is no bright
line enabling us always to determine what is to count as local
or global, precise or imprecise, detailed or simple.
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moral order. They are sceptical of the prospects of finitely
enumerating a list of generally described exceptive clauses
that will cover all complex moral cases. Instead, they carve
out their exceptive clauses in precise detail, not hesitating
to mention unique, non-repeatable aspects of a case. The worry
for such theorists is that the moral rules will be nothing
more than open-ended disjunctions of conclusory moral verdicts
that fail to explain in any robust sense why the moral status
of a situation is what it is. If we were omniscient, we could
cobble together an indefinitely long list of correct moral
assessments and so state that this is the rule that regulates
(say) right conduct. But surely this is a rule in only an
attenuated sense,

and seems to concede to particularists

everything they might want in their argumentative demands. So
the challenge to the specification theorist is to import some
degree of generality to the relevant exceptive clauses, while
not making them so general as to be either implausible or
likely to conflict with one another.
The prima facie view, initially developed by

w.o.

Ross,~

retains generality and abandons absoluteness. Moral rules, on
this conception, are more or less general in scope and do not
have appended to them a

(possibly open-ended)

series of

exceptive clauses. In order to allow for the possibility of
~ Cf. Ross, The Right and the Good,
University Press, 1930).

(Oxford:

Oxford
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moral conflict, the prima facie view must abandon the claim
that all moral rules are overriding. In a particular case, the
moral verdict will be delivered on the basis of a balancing of
different, competing prima facie rules. A moral rule that
overrides

its

competitors

in

one

instance

may

well

be

overridden in another; the citation of a prima facie rule is
not i tself determinative of the moral verdict to be reached in
the case at hand.
One of the perennial challenges to a prima facie view is
to show how we can, in a principled way, adjudicate conflicts
among various prima facie principles. There are two basic
strategies

to

achieve

this

purpose.

The

first

involves

assigning invariant weights (or some other sort of permanent
lexical ordering)

to each of the principles,

the second

abandons this idea. As I shall now argue, only the latter view
has any prospects of success.
The first strategy itself has two distinct branches,
depending

on whether

the weights

assigned are

construed

cardinally or ordinally. Suppose that we identify a permanent
ordinal ranking for all prima facie principles, and so resolve
all conflict of principles by recourse to which is highest in
the lexical ranking. But this has obvious problems. First, as
mentioned in Chapter Two, balancing an ordinally higher-ranked
alternative against a plurality of lower-ranked ones is often
in principle impossible. Second, permanently ordering one such
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principle above another seems highly counter-intuitive; we are
reluctant to say that promise-keeping, for instance, is always
more or less important than truth-telling. Much of the moral
significance of acting in accordance with these principles
depends

on the benefits to be accrued in so acting.

For

instance, though we might be inclined to rank promise-keeping
above charitable giving, nevertheless we can imagine approving
of one who broke a trivial promise in order to bring about a
huge windfall

to

a

worthy charity.

The

fact

that vastly

different benefits may accompany the fulfillment of a prima
facie principle is a good reason to reject the notion that all
such principles can have an invariant ordering.
This objection also tells against a view that prima facie
principles have invariant cardinal weights attached to them.
Such weights would remove the first problem I mentioned, that
of aggregating different ordinal rankings
assessment.

But

this

position

into an overall

nonetheless

is

rather

implausible: few are prepared to endorse the idea that killing
innocents is exactly two, three, four or n times graver than
telling a lie.
The prima facie theorist may hope to retain an invariant
ordering by imparting a higher-order rule that increases or
discounts the fixed rankings of the rules in proportion to the
amount of benefit or harm brought about by their fulfillment
in particular situations. But we can see that this suggestion
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is also implausible, once we appreciate the structure of this
rule. 9s
There must presumably be two parts to the rule. The first
would be a mechanism for measuring the degrees of benefit and
harm brought about by adherence to the prima facie rules. The
second would be a function that has as its input the ranking
of the relevant prima facie rule and the degree of harm or
benefit brought about by its fulfillment in particular cases,
and has as its output an overall ranking rendered by combining
or balancing the inputs. But every element of this project
seems fantastic.
First, as mentioned, it seems little likely that we could
construct a

complete ordinal or cardinal ranking of prima

facie principles. Second, it is equally unlikely that there
exists a cardinal or ordinal measure on the basis of which we
can rank all of the benefits and harms that ensue from acts in
accordance with the prima facie rules. Lastly, prospects are
dim for combining the rankings of the prima facie principles
with the

rankings

of

harms

and

benefits,

because

of

the

difficulty of identifying a scale capable of rendering the
necessary measurement. It seems we are comparing apples and
oranges when attempting to combine differentially ranked moral
principles with consequences.

How,

for

instance,

would we

9S The possibility of the prima facie theorist's making
such a move was first brought to my attention by Holly smith.
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determine what
principle

is

to

do

when

accompanied

fulfillment

by

an

8th

of

the

ranked

top-ranked

benefit,

and

fulfillment of the fourth-ranked principle brings about a 2ndranked benefit? If we make a determination solely on the basis
of the rankings of the principles themselves, then we have
failed to go any way towards solving our initial problem
(namely, that fixed orderings of prima facie principles seem
implausible

because

of

the

varying

amounts

of

harm

and

benefits that may accompany their fulfillment). If we make a
determination solely on the basis of how much benefit or harm
resulted from our actions, then we could abandon prima facie
principles altogether, in favor of a monistic generalism that
makes right conduct dependent on maximizing the amount of good
or minimizing the amount of bad brought about by our actions.
I

fail to see how any plausible third alternative could be

developed. Thus if we want to retain a prima facie view, we
should abandon hopes of importing a higher-order rule that
would discount the rankings of prima facie principles

in

proportion to the amounts of harm or benefit they bring about.
If that

is so,

then prospects for

the development of an

invariant-ordering prima facie view seem slim indeed.
Additionally, adoption of a invariant cardinal ranking of
prima facie principles forces us to concede the practical
impossibility of acquiring moral knowledge through awareness
of moral rules, since knowledge of the relations and rankings
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of such rules seems to be beyond the ken of most ordinary
moral observers. This is not itself a theoretical fatal flaw,
but it is reason for suspicion, since most who are sceptical
about

prospects

for

gaining

moral

knowledge

base

their

scepticism on the claim that there are no moral truths, i.e.,
no proper objects of such knowledge.

Conversely,

most who

believe that there are truth conditions to moral judgments are
loath to admit the impossibility of acquiring good evidence
about them. Historically, at least, moral scepticism and moral
cognitivism have not been thought natural bedfellows.
For

these

reasons,

it

seems

theorist's best bet is to abandon

that

the

prima

facie

invariant ordering and

embrace the view that moral principles alter their weights in
different contexts. There are two challenges for the theorist
at this point. First, they must explain how the weights of
different
contexts.

principles

can

For instance,

properly

change

in

different

we might wonder whether we assign

priority to one rule over another in different contexts merely
in virtue of the greater amount of benefit it brings in one
situation over another. If this is what is going on, we would
surreptitiously

be

generalism.

if avoiding absolutism,

Or,

importing

some

version

of

absolutist

must we introduce

context-relative features that are morally relevant but not
capturable by rules? If so, we would have to abandon both a
fixing and a delimiting version of generalism.
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The second difficulty for a prima facie theorist is to
show how

(or whether)

we can,

in a

principled way,

draw

conclusions about the moral status of particular situations.
In other words,

can the prima facie theorist construct a

stronger theory than a delimiting general ism? Are there any
defensible

higher-order

principles

to

fix

the

status

of

situations involving conflicting moral principles, or must the
prima facie theorist at this point abandon principles for
intuition?

III. Indeterminacy and Prima Facie Rules

In what follows,

I shall try to show that each of the

theories we have thus far discussed either incorporates some
deeply implausible assumptions,

or is structured so as to

admit some degree of moral indeterminacy. Let us begin our
investigation by focusing first on prima facie views. Given
the three sorts of metaphysical roles for moral rules, we have
to consider three candidate theories.

The first makes the

strongest claim of the theories, defending the idea that a
system of rules can both delimit the morally relevant features
of a situation and fix its moral status. In order for this
task to be accomplished, the set of prima facie rules must be
supplemented by at least one higher-order ranking rule that
exists to fix verdicts in cases of conflict among the prima
facie rules. It should also be clear that such higher-order
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rules must themselves be absolute, not prima facie, or else a
new weighing problem would be introduced to take the place of
the old one.
I

think we have excellent reason to acknowledge the

existence of some such ranking rules. For instance,

if we

conceived of a candidate prima facie rule as one that forbade
killing innocents for sport, and another that enjoined playful
tickling per the recipient's request, there is little doubt
that we could always rank the first above the second. But
whether there exists a single rule, or set of rules, that can
make morality complete--that can deliver a determinate verdict
for every situation involving conflicting moral principles--is
highly doubtful.
It does not seem plausible to suppose that there would be
just one ranking rule. Consider why this is so. Any single
ranking rule must adjudicate conflicts by importing a scale
divisible by units that can serve as a measure of every
morally valuable alternative.
(sections

VI

and VII),

these

As I

argued in Chapter Two

units

should

be

conceived

differently depending on whether the value theory is monistic
or pluralistic. If monistic, it must identify some quantity of
a single value inherent in all instances of fulfilling a prima
facie principle, adjudicating conflicts by reference to the
amount of value generated by each of the relevant options. In
addition to all of the problems for such a view enumerated in
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Chapter Two, this proposal also seems entirely to uproot the
spirit of pluralism that is at the heart of the prima facie
view.
On

the

other hand,

acknowledges

a

plurality

suppose
of

the

single ranking

irreducible

values

rule

that

are

properly incorporated into prima facie principles. In order
for such a ranking rule to render determinate verdicts,

it

must construct a single scale of value that is capable of
determinately measuring the amount of this value for each
alternative in a conflict. Unlike the monistic version, this
single rule does not necessarily seem false to the spirit of
the

prima

facie

model.

But

we

remain

with

the

problem

mentioned in Chapter Two, namely, that there does not seem to
be a plausible candidate for the role of this unit of value.
However, even if we could identify an eligible candidate, we
would

be

version.

faced

with

a

On either view,

problem

shared

by

the

monistic

the prima facie rules seem to be

derivative, not basic; they would only be handy rules of thumb
to guide us in our practical deliberations, to be cast aside
whenever adherence to such principles generates conflict. What
would be most fundamental are the units that carve up the
moral world,

not the rules that identify morally relevant

features. Whether we had a monistic scale, or a scale whose
unit of measure was not itself some super-value, we could do
without the prima facie principles to fix the verdicts in
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cases of moral conflict. As I said, such principles may be the
best evidentiary assistance we have as fallible deliberators,
but this epistemological role is not a metaphysical one. Thus
we have good reason for thinking that a prima facie model
requires a plurality of higher-order ranking rules.
A genuinely prima facie view must therefore admit a
plurality of absolute ranking rules. But it is implausible to
suppose that there exists a complete set of such rules. The
implausibility is derived from the nature of the prima facie
principles themselves. The theory was motivated in part by a
recogni tion that features possessing moral weight

in some

contexts may exhibit a different influence in other morally
laden

contexts. 96 Yet

a

ranking

rule

of

the

sort we

are

envisioning would resolve conflict by permanently assigning
priority to some principles over others. In other words, the
absolute ranking rules necessary for fixing the moral status
of situations would have to take the

form of reports of

invariant orderings, of the sort that were rejected in the
previous section.
A

plurality

of

ranking

rules

may

generate

another

problem, though one we can only speculate about. In order to
96
It may also be motivated by a recognition of a
plurali ty of incommensurable moral values that rules are
designed to preserve. If that were so, then given the
arguments of Chapter TWo, we have the best reason for thinking
a prima facie model incapable of fixing a determinate outcome
in every morally complex case.
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avoid an infinite regress of ranking rules, I stipulated that
they must be absolute in weight,

rather than merely prima

facie. But if such rules generate conflicting verdicts, then
we have contradiction. Contradiction can be avoided only if
(i) the ranking rules are construed as prima facie ones, or
(ii) the absolute ranking rules never conflict. The latter may
be implausible, though short of a developed conception of the
set of such rules we cannot make a definite pronouncement. The
former

option raises the specter of an

infinite regress.

Though there does not seem anything in the theory that

en~ails

an infinite regress, or the prospect of conflicting absolute
ranking rules, the prima facie theorist owes us an account of
how such problems can plausibly be avoided.
Because of the reasons I have enumerated, we have good
grounds

for

suspecting the completeness of

a

prima

facie

model, at least when completeness is taken to mean the ability
by exclusive use of rules to fix a determinate resolution to
each morally

laden situation.

A prima

facie

view may be

complete in the sense that the set of valid prima facie rules
may be sufficient to

delimi~

all morally relevant features of

a situation. But the prima facie theorist who relies solely on
rules to fix moral verdicts must admit indeterminacy in the
absence of

a

Indeterminacy

complete set of higher-order ranking rules.
will

arise

for

such

a

theorist

whenever

a
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conflict of principle cannot be adjudicated by means of a
higher-order ranking rule.
Consider now the prima facie theorist who subscribes to
a delimiting generalism. Indeterminacies may arise here in any
of three ways. First, there may be open texture in the content
of some of the prima facie rules, making their application in
particular contexts indeterminate. Second, the construction of
such a theory carries a commitment to a rejection of value
monism,

and

so

brings

incommensurability.

with

Third,

it

the

possibility

of

value

the specificity with which the

rules are drawn may generate descriptive indeterminacy, in the
ways discussed in Chapter Three, part VI.
While

we

may

acknowledge

at

least

the

conceptual

coherence of the weakest form of a prima facie theory, that
which allows irreducibly singular morally relevant features to
co-exist with prima facie rules,

we may well question the

desirability

view.

identify

of

holding

particular,

such

a

non-repeatable

Those

inclined

features

as

to

morally

relevant are precisely those most likely to challenge the
notion of a morality comprised of non-derivative

rules.~

In

~ I have in mind here some recent work done by Martha
Nussbaum, Lawrence Blum, John McDowell, Jonathan Dancy and
David McNaughton.
See
Nussbaum,
"The
Discernment
of
Perception", in Love's Knowledge, (Oxford: Oxford University
Press, 1990), and The Fragility of Goodness, ch. 10,
(Cambridge: Cambridge University Press, 1986); Blum, "Moral
Perception and Particularity", Ethics 101 (1991); McDowell,
"Virtue and Reason", Monist 62 (1979), and "Non-cognitivism
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other words, it may be that there are in fact no identifying
generalists (i.e., those who think that rules can perform only
the function of identifying at least some morally relevant
features of situations), because all tempted to take this
route

would

altogether.

be

even more

tempted to

abandon

general ism

If some features of a situation derived their

moral importance independently of being derivable from a moral
rule, why not think that all morally relevant features share
this trait? Admittedly,

there might still be a place for

rules--they would be rough and ready inductive generalizations
from conclusions reached in particular cases--but no place for
basic, non-derivative moral principles. However, even if we
can conceive of a theorist who allies basic identifying rules
with particular, non-rule-based moral "perceptions", there is
no reason to think that the sources of indeterminacy present
for delimiting generalism will not also affect the identifying
prima facie theory.

One might,

of course,

say that where

indeterminacy is generated from such rules, then we can always

and Rule-Following", in E. Holtzman and C. Leich, eds.,
Wittgenstein: To Follow a Rule, (London: Routledge and Kegan
Paul, 1981); Dancy, "On Moral Properties", Mind 90 (1981),
"Ethical Particularism and Morally Relevant Properties", Mind
92 (1983), and "The Role of Imaginary Cases in Ethics",
Pacific Philosophical Quarterly 66 (1985); McNaughton, Moral
Vision, (Oxford: Basil Blackwell, 1988), ch. 13. While
Nussbaum and Blum clearly believe that there are at least some
derivative moral rules, Dancy and McNaughton argue for the
view that there aren't even any of these. I am unsure about
how to classify McDowell's view.
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have recourse to moral perception to remove it. But such a
move

holds

little promise,

for

reasons

given

below

(see

section VI).

IV. Indeterminacy and specificationism

Consider now the specificationist view. Because it is an
absolutist view, the principles it endorses cannot conflict
with one another. Disallowing conflict is perhaps the primary
motivation for

drawing the content of the relevant rules

fairly narrowly. The question, as we saw above, is just how
narrowly the rules should be drawn.
I cannot take a position on this matter here, but shall
proceed instead to draw some implications for indeterminacy
for either of two views. On the first, the specification view
bears

a

strong

resemblance

to

the

absolutist generalist,

incorporating only a few exceptive clauses that are fairly
broadly drawn.

The danger for such a view is that broadly

drawn moral principles seem likely to conflict, violating the
absoluteness

condition

imposed

by

the

specificationist.

However, on the (questionable) assumption that conflict among
such rules can be avoided, we should expect indeterminacy to
be generated by open texture

in the generally formulated

contents of the rules.
Admittedly, we cannot prove that this would be so, absent
a well-developed and purportedly complete set of such moral
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principles.

But consider a

most

likely candidate,

a

rule

requiring that we refrain from killing innocent persons unless
(i) forced to do so as the least drastic means of defending
oneself,

or

(ii)

one is an authorized agent of the state

administering a properly delivered capital sentence, or (iii)
one is participating in a just war and making a best effort to
prevent even greater suffering overall. We can see immediately
that

notions

like

"innocent",

"properly delivered",

and

"person",

"just war"

"least

will

drastic",

allow

of

open

texture in some contexts. True, one might try to do without
such

concepts

in

the

formulation

of

a

broadly

drawn

specificationist rule regarding killing, but I fail to see how
a

pl.ausibl.e

attempt.

So

rule regarding killing might emerge from the
long

as

we

adhere

to

the

goal

of

broadly

formulating the exceptive clauses, any rule purporting to be
plausible,

absolute,

and

complete98

must,

I

suggest,

incorporate open textured concepts.
The specificationist who shies away from this conclusion
must endeavor to do away with open texture. We can do this,
but only at

the

cost of

abandoning the

incorporation of

general terms into the moral rules. Doing away with such terms
leads us to a special, two-part conception of rules. The first

98 A rule is complete in the present sense if it governs
all relevant situations, e.g., all those pertaining to killing
other persons.
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part

is

identical

to

that

of

the

broadly

drawn

specificationist rules. It consists of a basic injunction-"don't kill others", "tell the truth", "keep one's promises",
etc. The second, distinguishing part comprises an indefinitely
long series of precisely detailed exceptive clauses appended
to the basic injunction.
Such a view reduces moral rules to minutely described
conclusory reports of moral truths.

Incorporation of such

detail increases chances of retaining the absolute character
of the moral rules. And since such rules are indefinitely
long, they would also,

in any relevant sense, be complete.

Further, such rules stand the very best chance of doing away
with

open

texture,

given

the

precision

with

which

the

exceptive clauses are drawn. Nevertheless, this version of the
specification view is subject to certain objections.
The most pressing have to do with the nature of moral
argument and moral epistemology. The sense in which we can
rely

on

such

rules

to

assist

in

the

search

for

moral

knowledge, or in resolution of moral argument, is attenuated
indeed.~

Imagine an agent facing a morally awkward situation

~ If correct, the following arguments would cast doubt on
the epistemological acceptability of a specification view. But
such objections need not tell against a metaphysical role for
specified rules, unless one is also committed to the claim
that moral rules are essentially practical. If that were so,
then the inability of such rules to genuinely assist us in
moral decision-making would constitute a deep objection
against assigning them any important metaphysical role. But I
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and puzzled about what to do. We often think that when moral
rules are helpful in resolving moral quandaries, they are so
in virtue of pointing us to the morally relevant features of
the situation we are confronted with. Rules are thought (at
least) to identify generally relevant properties, to trigger
in those who understand them a recognition of features that
constitute

morally

particular option.
judgment

on

the

relevant

reasons

The use of rules
part

of

a

moral

for

or

against

a

is taken to require

observer;

a

Iortiori,

awareness of rules is usually considered compatible with the
presence of genuine (if resolvable) moral puzzlement. All of
these

familiar

specification

features
is

correct.

of

moral

Moral

rules

are

puzzlement

absent

will

not

alleviated by recourse to precisely specified rules,

if
be

since

knowledge of the content of these rules precludes puzzlement.
The rules do not cite generally relevant moral reasons that
may

incline

an

sophistication,

agent

to

one

or

another

conclusion.

No

no discrimination is required of an agent

familiar with the relevant rule governing her situation. 1OO In
hope to remain neutral on the question of the practical nature
of moral principles.
100
Despair over those who would eliminate such
perceptiveness is echoed in a different context by Richard
Posner. He argues against those in legal circles who happily
envision judges mechanistically applying laws in ways that
make their experience and discrimination unnecessary. See his
aptly-titled essay, "What am I, a Potted Plant?", New Republic
Sept. 28, 1987.
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other words, we can use the rules to draw moral conclusions
only in cases where we already know which conclusions to draw.
The rules do not have a role in moral reasoning, since they
incorporate only conclusory judgments, not generally relevant
reasons that can be employed as premises
conclusions.

in arguments

to

This view makes moral rules epistemologically

otiose.
In much the same way, we can see that recourse to moral
rules

will

be

of

little

assistance

in

resolving

moral

argument. If the specificationist is correct, such argument
should

be

seen

as

disagreement about

the

content

of

the

relevant specified rule. But if disagreement is viewed in this
way,

it would make no sense to suggest an appeal to moral

rules, since the suggested tools for resolving disagreements
are themselves the object of dispute.
If we adhere to this view of moral rules, then we are
committed to viewing each morally laden situation as a unique
concatenation of moral and nonmoral properties.

situations

have the moral status they do, not because they instantiate a
repeatable "fact-pattern" that can be subsumed under a general
moral rule, but because of the unique features that converge
in a concrete, particular way. If this is so, then we cannot
rely on conclusions rendered in similar cases to establish the
status of the present case, since the features that serve to
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make the present case unique are just the ones that may
importantly alter the moral verdict from ones reached before.
The claim about situational uniqueness that naturally
complements this

specificationist view has

some possibly

surprising epistemological and metaphysical implications. The
commitment to the general that underlies both foundationalist
and coherentist moral epistemologies has to be abandoned. 101
1m
Foundationalism claims that a belief is justified if
and only if (i) it is self-justifying, or (ii) it is derived
by appropriate methods from a self-justifying belief. But,
given any plausible understanding of self-justification, very
few (if any) moral beliefs will qualify. And there is no way
for moral beliefs to be derived from others on a
specificationist view. For each disjunct represents a unique
case; if it were otherwise, then we would be able to
incorporate generally relevant properties into the disjunctive
clauses, and so leave room for indeterminacy via open texture.
Short of incorporating generally relevant properties, we can
make no sense of unique disjuncts being related to others in
a way that enables us to derive them from other disjuncts or
principles through inductive or deductive methods. But the
"appropriate methods" cited in condition (ii) must refer
either to some inductive or deductive principles or both. If
no such relations are possible among specificationist
disjuncts, then moral beliefs can be epistemically warranted
on a foundationalist, specification view only if they are
self-justifying.
Specificationist
views
also
preclude
coherentist
epistemologies. A coherentist claims that a belief is
justified if and only if its coherence with (at least some
relevant subset of) one's other beliefs explains why one has
it. But this explanatory criterion, no matter how it is cashed
out, cannot be satisfied on a specificationist model that
rejects generally relevant moral properties. The only sort of
coherence possible among the indefinitely many disjuncts of a
moral rule is consistency. Since each situation is unique, no
moral assessment entails (or, together with other assessments,
provides strong inductive support for) a view about the status
of any other situation, and absent such entailments, we cannot
generate inconsistencies among moral beliefs. But consistency,
though necessary, is not sufficient for the type of coherence
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This means that a specificationist must embrace a form of
causal-reliabilism, in which a moral belief is justified if it
is produced as a result of a reliable belief-forming process.
In

standard

reliabilist

accounts lO2 ,

the

relevant

process

always involves reference to the way in which the external
world

causes

one

to

have

the

beliefs

one

does.

When

transferred to the moral realm, this view would commit the
specificationist to a picture of moral knowing that makes the
acquisition of such knowledge a matter of correctly responding
to

an

independently existing moral

order whose

features

reliably cause one to have the moral beliefs one does. If that
is right, then the specificationist view is committed to some

that confers justification. A robust coherence would introduce
some explanatory requirements, some deductive or inductive
criteria that can show how one belief is related to (at least
some subset of) the others in the appropriate way. But such a
procedure, as explained above, would require of all beliefs
related in the appropriate way that they share some generally
relevant properties, and the specificationist cannot allow for
this without admitting the existence of open texture.
102
This sort of theory has been developed by Fred
Dretske in "Conclusive Reasons", The Australasian Journal of
Philosophy 49 (1971), pp. 1-22; Robert Nozick in Philosophical
Explanations (Cambridge, Mass.: Harvard university Press,
1981), ch. 3; and by Alvin Goldman in (among others)
"Discrimination and Perceptual Knowledge", The Journal of
Philosophy 73
(1976), pp. 771-791, "What is Justified
Belief?", in G. Pappas, ed., Justification and Knowledge,
(Dordrecht: Reidel, 1979), and more fully in Epistemology and
cognition, (Cambridge, Mass.: Harvard university Press, 1986).
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version

of

moral

realism,

and

so

ties

its

fate

to

a

controversial theory of the metaphysics of morals. lm
These last paragraphs all point merely to argumentative
burdens that specificationists must assume. I have given no
reason to suppose they are incapable of meeting the task.
However, if their views on moral argument, moral epistemology
and realism turn out in the end to be unsatisfactory, then the
(alleged)

incompatibility

of

indeterminacy

and

specificationism does not pose a problem for indeter.minacy.
As it happens, even if specificationism were vindicated,
we could still preserve the existence of moral indeterminacy.
The

fact

that the moral

rules will

be

indefinitely

long

reports of correct moral conclusions does not entail that such
rules will render a verdict for every morally laden case. Such
rules represent basic injunctions appended to an indefinitely
long list of disjunctions that themselves represent correct
moral conclusions for each relevant case. Put this way, we can
see that there is nothing about such rules that entails that
there be a uniquely correct verdict to render in all cases.
These rules simply identify all of the correct verdicts for

1m The link between realism and the view of moral
situations as unique has been explicitly endorsed by both
McDowell and McNaughton, Ope cit., n.9?
It should be noted
that while the specification view fails if realism does, the
success of realism does not guarantee the success of
specification, since realism is compatible with all of the
major views regarding the structure of moral theories.
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those situations that admit of them. There is nothing in the
structure of a specificationist theory that gives us reason to
suppose that every morally laden situation will be "governed"
by such a rule.

All we can infer from the existence of

specified

is

rules

that

there

are

determinate

verdicts

corresponding to each of the precisely specified disjuncts of
the moral rules. We are not entitled to suppose that there is
a disjunct corresponding to every morally rich situation. The
specificationist has provided no reason to think the whole of
morality determinate.

v.

Indeterminacy and Absolutist Generalism

As

I

absolutist

mentioned

earlier,

generalisms.

there

Monistic

are

two

versions

of

families

of

general ism

identify but a single rule as governing all morally laden
cases. Pluralistic versions allow for a plurality of rules
that both delimit morally relevant features and fix moral
verdicts.
I have already noted my suspicions about the prospects of
ridding monistic theories of indeterminacy. One of the two
most prominent forms of rule monism--consequentialism--simply
enjoins us to maximize the amount of good in the world. As we
have seen in Chapter Two, consequentialists cannot remove all
indeterminacy from the moral realm. If they have a pluralistic
theory of the good, then incommensurabilities are bound to
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arise. And if they have a monistic theory of the good, then
several problems emerge, at least some of which are directly
related

to

establishing

indeterminacy

(see

Chapter

Two,

section VI.)
The

other

version of a
candidate
imperati ve.

sort

of

rule-monistic

universalizability ethic.

monism

of

this

As we have seen

form

is

general ism

is

some

The most prominent
Kant's

(Chapter Three,

categorical
section IV),

Kant's theory may generate indeterminacy in any number of
ways. And though Kant's is certainly not the only available
universalizability ethic, the reasons that force his theory to
acknowledge indeterminacy seem equally applicable to any sort
of ethic that has as its fundamental rule the requirement that
one's principles of action be
If

we

generalism,

opt

for

a

universalizable.l~

pluralistic

then we must,

version

apparently,

of

absolutist

construct a morality

composed solely of negative injunctions. But the motivation
behind this--to avoid conflict of principle--is frustrated
from the start,

at least if we allow that the principles

1~
There is of course a third sort of monistic
absolutist generalism, one that does not attend to the formal
aspects of an action (such as whether it maximizes the good,
or whether its maxim is universalizable). Rather, this monism
would focus on the content of the action, enshrining as the
morally relevant characteristic something like never harming
others. But such a rule is both extraordinarily implausible as
a candidate for the only basic moral principle, and also so
generally described as to admit a good deal of indeterminacy
via open texture.
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enjoining us

not

injunctions.

One

to

lie

might

or

break

respond

promises
by

are

claiming

negative
that

the

possibility of conflict just shows that at least one of these
principles isn't really negative. But there is a conceptual
problem about how to characterize requirements as negative or
positive.

The mark of

a

negative requirement

is that

it

enjoins an agent not to do something. But not doing X can
often be redescribed as doing Y.

The negative requirement

enjoining us not to break promises can also be recast as one
enjoining us to take all positive measures necessary to ensure
that our promises be kept. A parent's duty not to neglect her
child's education can also be described as an obligation to
act

in

ways

that

enhance

prospects

for

the

child's

development.
In order to retain the possibility of avoiding conflict,
one

might

try

to

identify

some

feature

of

negative

requirements that allows all such obligations to be jointly
fulfilled. The best way to do this seems to be to identify
negative

injunctions

as

those

that

can

be

satisfied

by

physically doing nothing. This would disqualify requirements
not to break promises or neglect a child's development from
being negative. But we are again faced with a problem, since
the notion of "doing" is difficult to get a handle on. Is it
identical with keeping still, with making no movement? No, for
it certainly seems as if one is doing something by remaining
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still in the face of one who has announced that your silence
will be taken as an admission of guilt.
absolutist general ism owes us
understand what it is

an

The proponent of

account of

"not to do"

how best to

something,

if this

is

different from making no bodily movement.
Even if the distinction between negative and positive
requirements could be made perspicuous, problems remain. The
claim that

negative

injunctions

considerations seems implausible,

exhaust

morally

relevant

for positive obligations

stemming from friendship and family ties certainly seem to be
an essential part of morality. Problems could be avoided if we
adopted a two-tiered system, such that negative injunctions
are absolute, and positive ones overridable, so that in every
case of conflict between negative and positive requirements
the latter yields to the former. But this too is implausible,
since, as we have already noted,

fulfillment of a positive

obligation may bring great benefits, while satisfaction of a
negative requirement may be attended by only minor rewards.
When

such

a

situation

arises,

there

appears

to

be

no

legitimate reason for insisting on the greater stringency for
the negative requirement.
Even if these problems could be avoided,

indeterminacy

would not be eliminable. For the broadly drawn contents of the
negative injunctions

leave room for the presence of open

texture. As we have seen, the central notions most likely to
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be incorporated into the candidate rules--rules telling us not
to kill, cheat, lie, break promises, dishonor another, etc.-admit of open texture. On the other hand, opportunities for
incommensurabilities do not arise in such a picture, since
incommensurability entails value conflict, and there can be no
such thing on this view. However, if my sceptical suggestions
in the previous paragraphs have any merit,
(between

negative

positive

and

other

and

positive

positive

then conflict

injunctions,

injunctions)

is

or

between

a

genuine

possibility. If we are prepared to admit this possibility,
then we may also open the door to the prospect of unresolvable
value conflict, and hence to value incommensurability. But
this, as I've said, would be tantamount to abandonment of the
absolutist element of the theory, and so would force one to a
prima facie view.

VI. Ethical Particularism

If my remarks are mostly correct,

then we have good

reason to think that any rule-based ethic will incorporate
indeterminacy. But what of those who eschew moral rules, the
so-called particularists

(mentioned in note 97) ?105 Though

lOS strictly speaking, there are at least three different
types of particularism, each representing the contradiction of
a form of generalism. Henceforth, for brevity, I shall use the
term
"particularism"
to refer
to
its most extreme
manifestation, viz., that which denies that rules can even
identify (in a nonderivative way) morally relevant aspects of
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hardly a unified "movement", all of these thinkers share a
commitment to moral improvisation, to a situation-specific
morality, to a liberation from what they see as a restrictive,
impoverished, inflexible conception of morality that makes
non-derivative rules essential. Can this more "supple" view of
morality do away with indeterminacy?
Particularists reject the idea that we can identify all
of the morally relevant features of a situation in advance,
and subsume them under a finite set of more or less broadly
drawn rules. To see why this is so, we have to consider what
rules are all about. Fundamentally, they link the existence of
some moral property either to the existence of some non-moral
property (e.g., all things being equal, it is wrong to pinch
and bite an unwilling other), or to another moral property

(e.g., all equal, it is wrong to be cruel). If the principles
are absolute, this link is said to be exceptionless. If the
principles are prima facie, the link is thought to create at
least a presumption that the moral property will be present if
the base property is.
a situation. If moral rules exist at all, they are mere "rules
of thumb", shorthand deliberative tools that represent
inductive generalizations from past moral assessments. Morally
relevant features of a situation are not relevant in virtue of
being derived from rules; these rules are merely constructions
that have occasional practical use (but just as often stand in
the way of sensitive moral appraisal). According to the
particularism I shall be discussing, they have no metaphysical
role
whatever,
and
serve
(at
best)
an
attenuated
epistemological function.
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The most extreme particularism,

however,

denies the

possibility of either absolute or prima facie links. Every
morally laden context is unique.

So the fact that in one

context properties A, Band C played an important role in
generating moral property M gives us no reason whatever to
suppose that they shall do the same in any other context. They
might, of course, repeat their influence, but that is a wholly
contingent matter. There are no necessary connections linking
any base property or set of properties with any resultant
moral properties. 106
A key

notion

to

understanding

particularist

moral

reasoning is that of salience. A Palladian window can be a
salient feature contributing to a building's beauty, but its
aesthetic salience is local. One cannot automatically infer
that because the window importantly contributes to the beauty
of one building, it must therefore make the same (or any)
contribution in other contexts. What works well in Monticello
would be wholly out of place in Notre Dame.

106 "We cannot insist that the qualities from which moral
qualities in particular cases result should be general
criteria for the ascription of moral properties, for there is
no short list of properties from which moral qualities result.
Nor can we in general say, where an action has a moral
property M in virtue of having nonmoral properties A, Band C,
that the presence of A, Band C count generally as reasons for
calling actions M.••. It is not the case that where my reasons
for calling an action good are that it has properties ABC I am
committed to calling any other action which has the properties
ABC good." [J. Dancy, "On Moral Properties", Mind 90 (1981).]
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In the same way, properties that are morally relevant in
some contexts may have a different role to play in others, or
might make no contribution at all to the moral status of a
situation. We cannot determine the contribution any set of
properties will make to a situation before viewing the context
in which it is situated. The moral salience of a property
depends entirely on the copresence of other properties and the
absence of yet others.

Attempting to lay down rules that

identify the (even prima facie) impact a property will have in
a given situation is too crude. Rules blunt the sensitivity
needed to appreciate the situation-specific relevance any
property may have.
I

shall

not

discuss

in

any

detail

the

possible

difficulties for such a view. Clearly, at the very least, it
will

share

the

problems

regarding

moral

argument

and

epistemology that plague a specificationist view. In addition,
there do seem to be genuine cases of nonderivative moral
rules, at least when these rules are viewed as prima facie
ones. There are non-contingent relations linking wrongness and
cruelty, rudeness and deliberately giving offense, charity and
selfless

donation,

honesty

and truth telling.

The

latter

properties in each pair are generally relevant moral criteria
--the presence of the latter property always provides good
presumptive reason for thinking the former instantiated.
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Moral properties on a particularist scheme look a good
deal like those envisioned by Moore--simple and unanalyzable.
There are no entailment or synonymy relations linking base and
moral properties. Though clearly the moral properties are
often instantiated, we cannot in advance provide any rules for
determining when and where we shall find their instantiations.
A particularism eschewing rules of any sort remains
susceptible to moral indeterminacy. since moral properties are
not associated with definitional criteria, much less precise
definitional criteria, room for open texture emerges in the
ways discussed in Chapter One. 107

If the particularist is

correct, an agent making moral assessments cannot begin an
inquiry by applying precise descriptive criteria associated
with the relevant properties.

If we want to know whether

Achilles' withdrawal from combat really amounted to honoring
the dead, or whether Creon's capital sentence was permissible
(or obligatory), we cannot begin the investigation by applying
clear criteria that will deliver a verdict. Instead, we must
simply be as sensitive as possible to all the various facets
of the situations, delivering a conclusion not on the basis of
rules,

but on sensitivity to the salient aspects of the

complex situations. However, an approach like this will surely
107 Especially relevant are the discussions in Chapter One
on Wittgenstein and the recent psychological work on concept
formation. Wittgenstein's influence is most clearly seen in
McDowell's works, op.cit., n.97.
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on occasion yield suspension of judgment on the part of the
very most sensitive moral observers, or a disagreement among
them. This suspension of judgment is tantamount to viewing the
moral

properties

manifesting

whose

their

open

instantiation

is

texture.

the

For

in

question

as

particularist,

situations where the keenest moral observers cannot agree, or
remain puzzled, are indeterminate ones.
In addition, what motivates most of the particularists I
have read is a commitment to value pluralism and a recognition
of

prospects

nonderivative

for

incommensurabili ty. 108

moral

rules

is

a

The

reflection

absence

of

a

of

highly

variegated moral order not capturable by any finite set of
principles. since there are no formulas for neatly parcelling
out the moral order, it follows straightforwardly that there
is no such single rule that could do the trick.

And the

rejection of rule monism entails the rejection of value monism
(though the converse is not true, as we saw in Chapter Two,
section VII). A belief in the pervasiveness of value conflict
is

in

fact

one

of

the

major

grounds

motivating

particularist belief in the inadequacy of rules. lw
108

This motivation

is

especially

clear

in

the

But with
Nussbaum,

op.cit., n.9?
IW This is clearly seen in Nussbaum, op.cit., and in much
of the work of Bernard Williams, who has strong particularist
sympathies.
See especially Ethics and the Limits of
Philosophy, (Cambridge, Mass.: Harvard University Press,

1985).
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value pluralism comes prospects for incommensurability and
moral ties, in all of the ways enumerated in Chapter Two. Thus
the particularist can accommodate, and often embraces, moral
indeterminacy as it arises from incommensurability and moral
ties.
The

prospects

of

descriptive

indeterminacy

in

a

particularist ethic are somewhat less bright. At least two of
the sources of such indeterminacy--universalization tests and
rule

formulations

(Chapter

Three,

sections

IV

and

VI

respectively) --will be absent in any particularist ethic. 110
Further,

there is one fairly natural line of thought that

seems to make descriptive
particularism.

indeterminacy

incompatible with

If descriptive indeterminacy exists,

then a

difference in how we describe some phenomenon will make a
moral difference. But particularists are not descriptivists-no moral claim is thought to follow from any descriptive one.
If that is so, then variability in description should have no
influence on moral

assessment,

in

which

case descriptive

indeterminacy cannot exist for particularists.
I think this criticism mistaken, because it confuses the
sort of influence so-called "naturalistic descriptions" can
have on moral assessment.

I

need not claim that a

moral

110 The particularist's abandonment of universalizability
is explained and defended in Nussbaum, "Discernment of
Perception", op.cit., n.97.

244

judgment will be entailed by a descriptive one in order to
claim that a difference in description may yield a difference
in

moral

assessment.

Particularists

resist

entailment

relations between evaluative and descriptive judgments, but
this

is

compatible

with

claiming

that

a

difference

in

description may in a contingent fashion importantly influence
the moral

status

of

some

action

or aspect

of

character.

Description may influence moral assessment without doing so
always in the same way,

or ever again in the same way.

In

other words, we can defend the notion that the moral status of
some phenomenon importantly depends on how certain aspects of
a situation are described, without committing ourselves to the
existence of absolute or prima facie rules that capture this
influence or dependence.
Essential to my discussion of descriptive indeterminacy
was the idea that we can sometimes arrive at a determination
of what counts as a plausible description prior to making a
conclusory moral judgment. If this were false, then I'd have
put the cart before the horse, and so undermined the case for
descriptive
descriptions

indeterminacy.
of

phenomena

If we can

identify appropriate

antecedently

to

making

moral

judgments, and use these descriptions as an important basis on
which to make the moral judgments, then it seems to me we can
make room for descriptive indeterminacy in a particularist
ethic. The particularist moral agent,

like any other, will
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attempt to appraise actions and character by first sorting out
the elements of the situations that confront her. This sorting
out is

(partly)

a matter of accurately describing various

aspects of the situation that one feels may have a bearing on
the moral verdict one is puzzling about. This mundane and
hopefully uncontroversial picture is all we need to open the
door to descriptive indeterminacy.
A particularist moral agent will not, at every turn, be
confronted by a mass of undifferentiated sense data. She will
have sorted things out in a way that can, if necessary, be
described. This is just to say that she, like any agent, has
a way of categorizing and discriminating among the objects in
her experience. When the particularist agent attempts to make
moral sense of some situation, she must begin, like everyone
else, with a set of descriptions of the phenomena relevant to
her moral assessment.

(That she cannot tell in advance just

which phenomena will be relevant is for now beside the point.)
What is important is that she begin her moral investigation
with a set of descriptions. There is no reason such an agent
must identify in every case just a single description of the
same phenomenon.

In other words,

there is nothing in the

particularist program that entails that there be a uniquely
correct nonmoral description of every salient feature in every
morally laden context. And if we admit to the possibility of
different, equally appropriate descriptions of some phenomena,
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there is no reason to foreclose the possibility that these
descriptive

differences

can

on

occasion

make

a

moral

difference. When they do, genuine descriptive indeterminacy
emerges.
The particularist, then, can admit into her ethic all
three sources of moral indeterminacy identified in Part One.
If that is so, then whether morality is rule-based or not, we
should expect indeterminacy to persist.

247
CHAPTER SEVEN: LEGAL INDETERMINACY

There has been much recent debate about whether, or to what
extent, the law is determinate. After discussing the various
senses of legal indeterminacy and showing how questions of
indeterminacy

in

the

law

naturally

relate

to

prominent

disputes about judicial discretion, I shall proceed to make my
case for legal indeterminacy. I believe that all of the major
sources of moral indeterminacy have their counterparts in the
law. After arguing for this conclusion, I will test its merit
by

considering

three

prominent

theories

of

legal

interpretation, in an effort to see whether any of them can
plausibly rid the law of indeterminacy.

Ie Legal Indeterminacy and Judicial Discretion

The most prevalent form of legal indeterminacy arises
when a legal proposition is neither true nor false. A legal
proposition is an attempt to describe what the law is in a
given

jurisdiction.

So "the speed limit is 65 on Arizona

highways", "valid wills need two witnesses in California", and
"death is the mandatory sentence for murderers who repeat
their

offense

in

Texas"

are

all

examples

of

legal

propositions. In these simple cases, each proposition has a
determinate truth value. In Part II, however, I will provide
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examples of cases where I

believe such determinacy to be

absent.
As I hope to show, each source of moral indeterminacy has
its analogue in the legal realm. Vagueness, incommensurability
and descriptive indeterminacy all manifest themselves in any
developed system of law.

As in the moral case, these sources

of indeterminacy do not entail completely unfettered choice.
My conclusions are compatible both with the claim that many
moral

and

legal

questions

have

perfectly

determinate

resolutions, and with the claim that answers to every such
question are fairly well delimited, if not wholly determinate.
In many jurisdictions,
implies

judicial

indeterminate,
resolution

discretion.

then the

to

the

legal indeterminacy very often
If

a

law provides

dispute.

In

case
no

such

is

legally

uniquely

correct

circumstances,

a

conscientious judge concerned to fulfill her obligation to
uphold the law will often have some leeway in rendering a
decision.

In

those

cases

where

the

facts

and

the

legal

standards underdetermine a verdict, the judge may often have
to exercise discretion in order to arrive at a decision.
Of

course,

there

is

no

entailment

relation

between

indeterminacy and discretion, since it is conceivable that a
legal

system

dictate

a

default

decision

for

every

indeterminate case. So, for instance, if a case facing a court
of highest appeal was indeterminate, a system could impose an
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obligation on the justices to abide by the decision of the
lower court from which the appeal was heard.
One might also argue that the presence of a default
action for judges not only eliminates judicial discretion, but
also

eliminates

legal

indeterminacy.

If

such

default

requirements exist, then there would be a determinate decision
to render in each case--namely, whatever the balance of legal
reasons dictates, or, if they are indeterminate, then whatever
defaul t assessment is required by the relevant legal standard.
However, indeterminacy and discretion may nevertheless
persist, for two reasons. Many developed legal systems do not
have definite default mechanisms for judges at all trial and
appellate levels. Specifically, such a default judgment may
not work for the lowest trial court levels. Judges at that
level cannot remand the case to another court, or abide by
another court's ruling in a case of first impression. If the
available legal reasons do not indicate a determinate verdict,
the trial judge has nowhere else to turn to make the decision
determinate. In addition, indeterminacy may persist even if
discretion does not. A default mechanism is a response to a
legally

indeterminate

(putative)

elimination

situation.
of

In

judicial

other

words,

discretion

the

requires

indeterminacy. A default mechanism instructing judges what to
do would be triggered only after recognizing a situation as
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legally indeterminate. without such recognition, there is no
need for a default assessment.
Judicial

discretion

has

acquired

a

bad

name.

Many

associate discretion with the implication that judges are left
free to create the law, as opposed to announcing a decision
already settled by the law.

This worries people who are

concerned that unrepresentative, (usually) unelected officials
will decide vital matters on the basis of merely personal
opinion. It is true that discretion properly occurs only in
situations where a uniquely correct verdict is not fixed by
the prevailing legal standards and the facts of a case. But
the freedom implied by discretion is not nearly so expansive
as some believe. As in the moral arena, judicial discretion
does not entail absolute license. To see this, we must examine
some of the more prominent senses of "discretion" currently
employed.
Ronald Dworkin has done a lot of the work for us. He has
described three senses of judicial discretion, two of which he
calls

"weak"

discretion,

and

one

a

form

of

"strong"

discretion. 111 The first type of weak discretion is the sort
that comes when one's judgments are unreviewable, when one
constitutes a "court of final appeal". Hence justices in the

111 R. Dworkin, "The Model of Rules I and II", and "Hard
Cases", both in Taking Rights Seriously, (Cambridge, Mass.:
Harvard University Press, 1977).
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U.S. Supreme Court exercise discretion in this first sense.
The second type of weak discretion is that employed when one
exercises

judgment

in

the

interpretation

applicable to the resolution of some problem.
such

discretion

mechanical

is

procedure

made
for

necessary
jUdicial

by

of

standards

The exercise of

the

absence

decision-making.

of

a

While

intelligent individuals employing discretion in this sense may
often come to differing conclusions, this does not entail that
a correct answer to the problem at hand is nonexistent. On the
contrary, Dworkin supposes such answers are (almost?) always
latent in the law. (I shall take up this aspect of his theory
in Part IILB)

So this second sort of discretion signals

merely that the law is not self-interpreting, that the terms
incorporated in legal standards are not univocal. But that is
compatible with thoroughgoing determinacy in the law.
While Dworkin concedes the existence of weak discretion
in both senses, he rejects the possibility that judges may
have strong discretion in decision-making. strong discretion
occurs when there are no standards available for the judge to
utilize to determine the outcome of a
Dworkin that

judges are

never

in a

case.

I

agree with

position to exercise

discretion in this strong sense. That is because there are
some

maxims

of

applicable (e.g.,

judicial

decision-making

that

are

always

decide on as narrow a basis as possible,

make decisions coherent with previous ones,

do not decide
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merely on personal opinion).

However,

one

can accept the

existence of always-relevant standards, and nevertheless allow
that many legal cases are indeterminate,

something Dworkin

appears to deny. He seems to think (mistakenly) that denying
the existence of strong discretion provides the best evidence
for

thinking

that

all

legal

cases

have

uniquely

correct

answers. But standards applicable to deciding the case at hand
may themselves incorporate an element of indeterminacy, and
indeterminacy may also arise from an inability to precisely
determine which among competing standards ought to govern a
case. The absence of standards is, to be sure, a source of
legal indeterminacy. But it is not the only one, and one can
accept the claim that all legal cases are governed by relevant
standards without embracing Dworkin's view that all

legal

cases are determinate.

II. The Presumptive Case for Legal Indeterminacy
I shall make the prima facie case for legal indeterminacy
in much the same way as I did with moral indeterminacy. since
I believe that all of the major sources of moral indeterminacy
have their analogues in the law, I shall adhere to the threefold classification of sources used in Part One.

A. open Texture
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Vagueness in the terms employed in legal standards is perhaps
the best known source of legal indeterminacy. H.L.A. Hart is
responsible for providing the path-breaking discussion of this
source of indeterminacy. 112 Hart claims,
that

the

diversity

of

fact

patterns

reasonably enough,
that

give

rise

to

litigation force legislators to employ general classifying
terms when formulating the law. The alternative to this would
be to make very narrowly drawn laws that focus on individual
persons

or

small

groups,

and

on very

precisely

detailed

behaviors. such laws would be inefficacious for a variety of
obvious reasons.

(Many of these drawbacks are identical to

those of the specificationist view discussed in the previous
chapter.) since laws are drawn by using general terms, canons
of

interpretation must

determining

what

the

be
law

developed
is.

But

to

assist

judges

in

even

these

canons

of

interpretation will incorporate terms that are open-ended.
When this is the case, there may be no uniquely correct answer
to the question of what the law is.
According to Hart,
undisputed,

terms have a core meaning that is

but also allow of a "penumbral" meaning, whose

112 H.L.A. Hart, "Formalism and Rule-Scepticism", in The
concept of Law, (Oxford: Oxford University Press, 1961), pp.
120-149.
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content is not fixed by conventional semantic criteria.1I3
Hart's famous example is an apparently straightforward statute
prohibi ting vehicles in the park.

Surely automobiles are

excluded, but whether police cars or bicycles or roller skates
count as vehicles for purposes of reading the statute may have
no settled answer. This sort of semantic vagueness stems from
problems of family resemblance discussed in Chapter One.
Efforts to make vague laws determinate through canons of
interpretation will be only partially successful, since these
canons may incorporate vague terms themselves, may each of
them underdetermine a resolution to the case, and may each
yield advice that conflicts with that derived from other
canons .114
113 Hart's opponents may agree that there are many cases
where conventional semantic criteria fail to precisely specify
the extension of a term, but disagree that this renders the
term vague, or a statute incorporating the term imprecise.
This criticism will be considered in Part III, section B.

114 Canons of interpretation are designed to assist a
judge in making legal standards precise. For present purposes,
this is tantamount to specifying rules that enable a judge to
fix a meaning for an otherwise vague term. Some familiar
examples of canons of interpretation are:
(i) the meaning of a legal term or standard is what its
framers intended
(ii) the meaning of a legal term or standard is fixed by its
"plain meaning"
(iii) The meaning of a legal term or standard is fixed by the
meaning given to it by a strong line of jUdicial precedent
(iv) the meaning of a legal term or standard is derived from
the set of principles that makes the body of settled law most
coherent
We can easily see that application of each standard may
yield a decision in a particular case that is incompatible
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The plausibility of Hart's suggestion increases as we
consider a plethora of examples that easily spring to mind,
and reflect on the often intractable disputes among those
learned in the law about what the law is in a given case. The
existence of such disputes provides at least prima facie
evidence of indeterminacy. Regarding the terms that spark such
debate,

consider the following,

taken from the U. s.
public

safety116 ,

expedient l18 ,
comfort 120 ,
seizures 122 ,

good
all

a representative sampling

Constitution:

advice

and

behavior 119 ,

needful

rules 121 ,

public danger,

necessary and properllS,

consent 1l7 ,
giving

necessary

[enemies]

unreasonable

just compensation,

and

aid

and

searches

and

compelled

(to

with that derived from application of a different canon.
Further, each canon may not yield a unique resolution about
the meaning of a particular term or statute in a particular
case. This last claim, I think, is what Hart had in mind when
speaking of the ineliminable element of indeterminacy in the
law.
115

Art. I. viii. 18 .

116

Art.I.ix.2.

117

Art.II.ii.2.

118

Art. II. iii.

119

Art. III. i.

120

Art. I I 1. iii. 1-

121

Art. IV.

122

Fourth Amendment.
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be a witness against oneself) 123, speedy (trial) 124, excessive
bailor fines, cruel and unusual punishmentl~, life, liberty,

property,

due process,

equal protection,

participation in

rebellion l26 .
Focusing on constitutional language may be thought a bit
unfair,

since,

as many have argued,

the constitution is a

deliberately open-ended, flexible document, designed to force
succeeding
requirements.

generations

to

freshly

reinterpret

its

But this open-endedness is not restricted to

constitutional language; vagueness is present throughout the
common law and statutory law.
To take just one of many possible examples, consider the
common

law principle regarding self-defense.

In

its

most

general form, it says that one can inflict an amount of harm
proportional

to

that which

is

reasonably

foreseen

to

be

imminently inflicted on oneself. "Proportional" is anything
but precise; applying the canon of interpretation that sends
us to precedent reveals that "proportional" is understood in
these contexts to mean "only slightly greater than". There is
no more perspicuous meaning to be given to this term. But we

123

Fifth Amendment.

124

Sixth Amendment.

I~

Eighth Amendment.

126

Fourteenth Amendment.
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can easily imagine cases where the best-informed, impartial
jurors would disagree about whether a certain response to an
assailant counts as "only slightly greater" than that about to
be inflicted on the victim. And the best way to account for
such disagreement may be that there is no uniquely correct
answer to the question of whether a certain response was
"proportional" to the imminent harm. Further, the problem of
making such a principle determinate is only increased by
requiring that the victim's response be proportional to that
harm he "reasonably foresees"

or "reasonably expects" to

suffer. The notion of reasonable foreseeability occurs in many
common law principles and is notoriously vague. As with other
such terms ("necessity", "due care", "good faith"), vagueness
persists even though there is a large area where the extension
of the term is settled (winning the lottery clearly is not
reasonably foreseeable; being injured while tip-toeing across
a

busy six-lane highway clearly is).

Again,

we see that

indeterminacy does not entail arbitrariness, and language that
in some contexts generates indeterminacy may in others yield
a perfectly determinate decision.

B. Conflicts of Legal Standards
Probably the most familiar examples of conflicts regarding the
law are those where a judge's obligation to uphold the law
requires her to enforce an unjust statute, or where a civil
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disobedient is liable to punishment for protesting an unjust
law.

While

ripe

for

philosophical

analysis,

and

clearly

concerning the law, such value conflicts are not about what
the law requires, but rather about whether to obey or enforce
what is clearly law.

I

am here concerned with a different

question: whether there are, within the law, conflicting legal
standards that sometimes render the decision in a particular
case indeterminate.
I believe there are, but there are fewer such cases than
there are in morality. This is probably because morality is
concerned with many more sorts of evaluations than the law.
The law (at least, the class of primary rules) is concerned
almost

exclusively

obligatory
portion

with

determining

and permissible;

of

any

what

such questions

interesting

or

is

forbidden,

occupy

plausible

moral

just a
code.

Nevertheless, as we saw in Chapter TWO, the deontic status of
certain acts or practices can be rendered indeterminate by a
principled inability to balance competing values.
Consider a case that can arise by applying the Federal
Rules

of

Evidence,

which

are,

with

sometimes

slight

alterations, enacted as statutes by the various states. One
rule prohibits an attorney's participation in her client's
perjury; if an attorney knows that her client will perjure
himself on the stand, the attorney must avoid questions likely
to

evoke

the

false

testimony.

Another

rule

forbids

the
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attorney from revealing anything discussed in confidence by a
client. Now imagine the following scenario. The client has, in
confidence,

admitted performing the illegal action to the

attorney,

but suggests that he has a valid legal excuse.

Attorney

and

client

have

subsequently

agreed

on

an

argumentative strategy in which the client shall plead not
guilty. When it comes time to examine the client, the attorney
asks whether he admits to the deed. In an unexpected turn, the
client denies ever having been at the scene of the crime. If
the attorney looks incredulous, or panicked, or unsettled,
this will probably be sufficient to indicate a lack of faith
in her client's testimony, thereby implying (to the judge and
jury)

knowledge

of

the client's

responsibility that was

supposed to remain confidential. The attorney cannot at that
point remove her client from the stand, since all are entitled
to speak in their own defense if they so desire. Any untoward
response by the attorney will be

in effect a

breach of

confidentiality. On the other hand, if the attorney appears
unaffected

and

suff icient

to

continues
consti tute

her

examination,

"participation"

this
in

may

be

perj ury.

"Participate" may be an instance of a vague concept, and there
may be no correct answer as to whether certain responses by an
attorney in such a case constitute "participation" in perjury.
However, if we can be confident that such behavior amounts to
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"participation in perjury", then a genuine conflict of legal
values emerges.
The problem becomes even more acute if we consider the
right

to

assistance

of

counsel

provided

by

the

sixth

amendment. This provision has been interpreted by the Supreme
Court

as

requiring effective

situations of the above sort,

assistance

of

counsel.

In

there may be no way for an

attorney to simultaneously provide effective counsel, avoid
participation in perjury, and retain client confidentiality.
If that is so, there may be no uniquely correct option for the
attorney to pursue, and we may be truthfully unable to answer,
for any particular measure taken by the attorney, whether or
not her actions are legally permissible.
Sentencing and the determination of legal remedies also
offer

opportuni ties

indeterminacy. 127

for

competing values

to

create

legal

Sentencing practices are nowadays almost

wholly fixed by statute, but by statutes that typically allow
for a good amount of judicial discretion in their application.
Sentencing guidelines usually specify a maximum and minimum
amount of punishment the court can impose, and allow a judge
discretion to sentence within that framework as the facts of
the case dictate. In such cases, there is a correct answer
127
The
following
discussion
focuses
solely
on
discretionary sentencing, but considerations relevant to this
topic are very similar to those involved in assigning civil
law remedies.
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about what the appropriate sentence is only in an attenuated
sense (e.g., "the appropriate sentence is no less than two
years and no more than six"). Oftentimes there will be no
uniquely correct answer to the question, precisely how much
time is it appropriate for the offender to serve?
My

confidence

in

this

last

assertion

stems

from

a

consideration that will play a major role in the remainder of
the chapter (particularly Part III). Given some latitude in
sentencing, a judge must fix a punishment at least in part on
the basis of moral considerations. When legal standards depend
for their interpretation on moral ones, any indeterminacies in
the latter are very often transmitted to the former.
There are two sorts of moral considerations that play an
important role in discretionary sentencing. The f irst involves
equal

treatment.

It

is

a

basic

maxim

relevantly like cases be treated alike.

of

justice

that

But in any well-

developed legal system, with a rich history of precedent and
number of judges in the same jurisdiction, like offenders will
invariably have received different sentences. Suppose that
someone now stands before the court convicted of having
perpetrated a very familiar offense. Sentencing statutes tell
the presiding judge that the offender must be sentenced to a
minimum of two and a maximum of six years. How shall the judge
decide where to set the punishment? If he looks to past cases,
a number of different sentences will have been meted out for
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the

same

offense.

In

such

situations,

equal

treatment

considerations do not single out a uniquely correct sentence,
and will probably do only a little to delimit the relevant
sentencing options.
Room for indeterminacy grows greater when we consider the
second sort of moral consideration relevant to fixing a legal
sentence. Judges hope to impart a just sentence, but justice
depends not only on equal treatment

(what we might call

"formal" justice) but also on desert ("substantive" justice).
In

addition,

most

would

agree

that

considerations

of

deterrence are morally relevant in sentencing, even though
these do not represent constraints of justice. In other words,
the

realm

of

justice

does

not

exhaust

all

moral

considerations, and a judge must incorporate deterrence-based
as well as justice-based considerations in fixing a sentence
for an offender.
If legal sentences are to be fixed by reference to desert
and deterrence, then sentencing practices will be rife with
indeterminacies. As Joel Feinberg has made clear, there are
many sorts of desert, and many cases where the different types
conflict with one another, often making it impossible to say
unambiguously that a person deserves something or other. 128 Of
the various senses of "desert" Feinberg distinguishes, two are
1U J. Feinberg, "Justice and Personal Desert", in Doing
and Deserving, (Princeton: Princeton University press, 1970).
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most germane to legal sentencing. In the first, to say of A
that she deserves D is to say that it is morally fitting, or
morally appropriate that A have or receive D. I hope it will
be uncontroversial to claim that for many offenders there will
be no single most morally appropriate punishment. 129 In the
ll9 Efforts to construct sentencing guidelines that will
dictate a uniquely morally appropriate sentence, one that is
"proportional" to the crime, have always foundered. Any system
of matching punishment to crime would presumably begin by
setting out in order, from mildest to gravest, the sorts of
offenses that can be perpetrated. We would then do the same
for punishments. To represent the punishments, we might draw
a long line with hash marks indicating each increase in the
gravity of punishment. We would do the same for offenses, and
then align the slightest offense to the slightest punishment.
Determining the morally appropriate "match" for each new
offense would then be a matter of aligning the relevant hash
marks
on
both
scales.
The
following
is
a
crude
oversimplification designed to make the basic idea clear:

1-----------1-----------1------------1------------1----etc.
lyr.
2yrs.
3yrs.
4yrs.
5yrs.
theft
forgery
assault
burglary
treason
1-----------1-----------1------------1------------1----etc.
There are two insuperable problems for this sort of "desert
scheme". The first is that there is no uniquely correct way to
align the initial slightest offense to the slightest
punishment. For instance, even if we could identify the theft
of a penny as the slightest offense, there seems no principled
way to determine whether the proportional sentence deserved
for such a "crime" is one day, one week, an overnight, or
what. The second problem is that, even if we could locate an
appropriate "anchor" to align the scales, a precise ordering
system for either punishment or offense scales seems
impossible to develop. If we allocate punishments simply on
the basis of duration of incarceration, then a cardinal scale
seems easily generated. But incarceration is not the only
possible punishment.
Is one month in a
low-security
penitentiary a harsher sentence than twenty months probation?
Than one hundred hours of community service? Than a week of
solitary confinement? There are several factors that can
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second relevant sense of desert, A deserves D just in case
there is a set of rules under which A has qualified for D. But
as should be clear, the legal rules underdetermine a uniquely
correct sentence. If we are referring to moral rules, then
this second sense collapses into the first.
Deterrence considerations only add to the prospects for
indeterminacy. Even if we focus on special deterrence, there
may be no single sentence that will appropriately serve this
value.

The

same

may

be

said

for

general

deterrence.

"Deterrence", like desert, thus has different senses. So there
may not be a single sentence that is uniquely recommended from
the standpoint of "deterrence". And even if there were, few
believe

that

deterrence

is

the

only

morally

relevant

consideration in fixing sentences. Indeterminacy will arise
from having to balance the values of deterrence, desert and
equal treatment (not to mention the values of incapacitation,
possible moral regeneration,

and satisfaction of communal

feelings of vengeance that can be purchased with punishment) •
combine to make different punishments strictly-speaking
incomparable, and this vitiates hopes for a precise scalar
measurement of severity of punishment. And measuring offenses
is, if anything, an even less precise endeavor than measuring
punishments. The gravity of an offense depends on an
offender's intent, the suffering of the victim, and the
severity of third-party harms. "Intent", "suffering" and
"severity" do not admit of precise measurement, so we should
not expect to be able to precisely measure the gravity of an
offense, either. Given this inability, there is no determinate
way to develop a scale of offenses that is supposed, somehow,
to be precisely "proportionate" to punishment.
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Since all of these values generate indeterminacies themselves,
it should be clear that "the moral point of view" will rarely
dictate a uniquely best solution to the problem of how to fix
a sentence within statutory guidelines.

c. Descriptive Indeterminacy
Whether some legal property is instantiated often depends on
how the relevant components of a case are described.

In

circumstances where there is no best description of the
elements,
generate

and

different,

incompatible

equally

verdicts

plausible

about

a

descriptions

legal

property's

instantiation, then legal indeterminacy may arise.
There are at least two distinct sources of descriptive
legal indeterminacy. First, we have cases in which all parties
agree to the identi ty of the governing

legal

standards.

Descriptive indeterminacies arise when the relevant facts in
such cases can be described in different, equally appropriate
ways. For instance, in Chapter Three, we saw how the moral
verdict in a case may depend on how risks are described, or
intentions characterized. Risk and intention descriptions are
crucial to the resolution of innumerable legal cases. If they
are subject to indeterminacy in the ways described in the
earlier chapter, then uniquely correct resolution of many
civil and criminal law cases will be permanently elusive. This
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may be so, despite the fact that there is no dispute about
which laws properly apply to the instant case.
There is another, equally important sort of descriptive
indeterminacy that can arise even when all of the relevant
facts are determinately describable. This sort arises when
there is no determinate identification of the standard (s)
governing a particular case. 130

Lack of such identification

manifests itself in at least two (interrelated) ways. In the
first,

there is no determinate resolution of how best to

describe the relevant issue facing the court,

how best to

describe just which rights or interests are at stake. In the
second, we may agree on the statement of the legal issues, but
disagree about how best to identify what constitutes genuine
precedent. 131

Especially in common law and Constitutional

130 This distinction allows us to see the ambiguity in
phrases like "in this case there is no law", or "here the law
has run out". We may mean that though the governing legal
rules and principles are identifiable, applying such rules to
the facts of a given case underdetermines a uniquely correct
verdict.
This is exemplified by the first source of
descriptive legal indeterminacy. Alternately, we may mean that
the identity of all of the governing standards of a case
cannot in principle be established. This is associated with
the second sort of descriptive indeterminacy. Finally, we
might be referring to what Dworkin calls strong discretion--an
absence of any governing standard, a situation I earlier
claimed was nonexistent in developed systems of law.
131 These two sources are often interrelated,
since the
majority description of the issue(s) before the court will
often be framed so as to reflect a commitment to a particular
conclusion defended by reference to some particular line of
precedent.
So,
for instance,
judges may have trouble
identifying the issues in a case precisely because they cannot
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law, what the current law is depends crucially on the proper
interpretation of past cases.

What counts as the proper

interpretation depends in large part on how the holdings in
prior decisions are described. As any attorney knows, the line
separating holding from dicta is often vague indeed. In many
cases, there may be no uniquely correct way to describe the
holdings of the past decisions so crucial to determining what
the current law is.
For the moment,
confronts

in

let us focus on the problem a judge

describing

the

competing

interests

being

litigated before the court. A recent case furnishes a good way
of understanding the issues involved in descriptive legal
indeterminacy (even if the case is not, in the end, actually
indeterminate). In Bowers v. Hardwick l32 , Michael Hardwick was
prosecuted under a Georgia statute criminalizing "sodomy"; he
protested that such a law was unconstitutional, and the case,
after appellate hearings, ultimately found its way to the
Supreme

Court.

constitutional,

The

Court

held

that

thus upholding Hardwick I s

the

u.s.

statute

was

conviction.

The

agree about which elements of past jUdicial opl.nl.ons represent
binding law. Alternately, when they are decisive about what
the law is in a given case, they may be so because they have
already settled on which portions of past cases are and are
not relevant to present cases. For instance, in Bowers [see
below], the majority could describe the issue as they did only
because they had already determined that right-to-privacy
precedents were not relevant to adjudicating that case.
III

478 U.S. 186 (1986).
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majority's decision rested on the claim that the Constitution
conferred no

fundamental

right l33 to engage

in

"homosexual

sodomy". Hardwick argued that the majority had too narrowly
described the relevant right.

What was

at

issue was

not

whether there was a fundamental right to engage in homosexual
sodomy,

but whether the Constitution accords a fundamental

right to perform harmless, consensual acts within the privacy
of one's own home.
In the Bowers case I

am inclined to think that the

majority's description of the issue was in fact wrong, that
this was after all a determinate case, for most of the reasons
Justice Blackmun gave in his dissenting opinion. But we can
see

clearly

how

the

differences

in

descriptions

of

the

133 We cannot hope to eliminate indeterminacies regarding
issue descriptions by independently determining whether or not
a right is a fundamental one (i.e., one that overrides all but
some compelling state interests). There are at least two
standard tests for determining whether a right is fundamental:
whether it is "implicit in the concept of ordered liberty"
[Palko v. connecticut, 302 U.S. 319, 325 (1937)] or whether it
is "deeply rooted in this nation's history and tradition"
[Moore v. East Cleveland, 431 U.S. 494, 503 (1977)]. But as
should be clear, applying these tests first requires an
identification of the relevant right. If we characterize it as
the majority has done, certainly Hardwick cannot claim
constitutional protection. Just the opposite will result if we
describe the right as Hardwick would have us do. Thus if
either party is correct, there is a determinate answer about
whether the relevant right is in the constitution. But if
there is not a determinate answer about whether the right as
Bowers sees it is really being disputed, rather than the right
that Hardwick describes, then the absence of a single most
plausible description of the issue before the court will lead
to legal indeterminacy.
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interests and rights at stake crucially affected the outcome.
Another case may furnish an example of genuine descriptive
indeterminacy.

In Widmar v. Vincent l34 ,

a

student religious

group was denied access to facilities at the university of
Missouri. The state cited on its behalf a state statute that
prohibited use of state university buildings or grounds for
purposes of religious worship or teaching. The student group
fought the statute and lost at trial court, but won at the
appellate level. The u.s. Supreme Court affirmed the appellate
ruling,

and held the statute unconstitutional,

because it

could not identify a compelling state interest that justified
the

special

restriction

on

According to the majority,

access

for

when the

religious

fundamental

groups.
right of

freedom of speech is at stake, and when one group is accorded
less privileges than another solely because of the content of
its

speech,

"compelling")

then

a

state

interest

must

that

cite

warrants

the

strongest

(a

such

differential

the

establishment

treatment.
Missouri

argued

that

deference

to

clause required its actions. Justice White, in a dissenting
opinion, supported Missouri's claim while disagreeing with its
rationale. The establishment clause, he wrote, gives states an
area of discretion that allows them to impose some burdens on

134

Widmar v. Vincent, 454 U.S. 263 (1981).
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the exercise of religion that it cannot impose on secular
speech. As members of the student group admitted at the trial
court, a non-university church located a block and a half away
from the university had agreed to allow the group use of its
facilities. White thought that since this represented only a
minimal burden on the free speech and free exercise rights of
the students, the state need only show that the regulation was
rationally

related

to

the

promotion

of

a

legitimate

interest. us Since it was thus related--since the state had a
legitimate interest in avoiding claims that it was financing
or otherwise supporting religious worship--the statute was
thought by White to be constitutional.
In

whether

Widmar,

the

statute

does

in

fact

pass

constitutional muster depends on how we describe the relevant
rights

and

interests

at

state.

states

cannot

deprive

university groups of privileges based on the content of their
speech

without

a

compellin~

interest.

Both

majority

and

minority agreed that no such interest was forthcoming.

But

White, in the minority, argued that this in fact was not the

13S This is the so-called "rational basis" test,
which
makes it much eaS1er for the states to display the
constitutionality of the statutes being questioned. Only when
a fundamental individual right is seriously jeopardized by a
statute does the court employ its strictest scrutiny, that
requiring the government to show that it has a compelling
interest at stake, and that it has drafted the statute as
narrowly as possible so as to minimize invasion of citizens'
interests.
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best way to frame the issue. We should rather ask whether the
state can permissibly impose what everyone agrees are minimal
burdens on free speech and exercise if doing so is rationally
related to one of its legitimate interests. The answer to that
question is also not a matter of dispute. Thus resolution to
this

thorny

issue

disagreements
because

of

about

may

be

indeterminate,

applying

disagreements

the

about

relevant

how

best

not

because

standards,
to

describe

of
but
the

standards that ought to govern the case at hand. 136
136
Another, more famous case that may illustrate
descriptive indeterminacy is Gregg v. Georgia [428 U.S. 153
(1976)]. In Gregg, which concerned the constitutionality of
a Georgia capital punishment statute, the majority announced
that it "cannot invalidate a category of penalties because we
deem less severe penal ties adequate to serve the ends of
penology." Based on this rule, it would not deem the death
penalty unconstitutional even if evidence and argument were to
demonstrate that deterrence and retributive aims were as
satisfactorily met by a life sentence. So long as the death
penalty had some rational relation to these ends, it did not
have to represent the least severe means to attain them.
Justice Marshall, in a minority opinion, claimed that the
constitutionality of capital punishment required that it be
necessary to accomplish the legitimate legislative purposes.
Though not expressed in so many words, the dispute between
majority and minority can be seen to rest on the simplest of
logical distinctions: that between a necessary and sufficient
condition. The majority thinks that capital punishment is
justified i f it is sufficient to achieve legitimate state
aims; Marshall thinks that the death penalty can be justified
only i f it is necessary to achieve those aims. Though the rule
the majority cites is certainly well-embedded in precedent,
Marshall has on his side the admission by the majority that
punishment cannot be excessive or gratuitously cruel. if
"gratuitous" is taken in its usual sense--"unnecessary to
attain the ends sought"--then prohibition of gratuitous
suffering lends credence to Marshall's selection of the
relevant rule to govern capital statutes. In any event, we can
clearly see that resolution of the constitutional question
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III. Responses to the presumptive Case
The examples and arguments given in the previous sections
are

intended

to

constitute

a

prima

facie

case

for

the

(sometimes ineliminable) existence of legal indeterminacy. The
success

of

my

case

cannot

be

established

until

we

have

examined the most prominent theories of legal interpretation,
to

see

whether

they

can

plausibly

eliminate the

various

sources of indeterminacy I have defended in Part II. I have
selected what I think are the three most prominent families of
contemporary theories of law:

positivism,

quasi-natural law theories (i.e.,

originalism,

and

that make the law depend

essentially on moral truth).
I should perhaps say a word about my omission of Critical
Legal

Studies

[CLS].

As with any school

of

thought,

its

proponents differ in the ways they develop the central themes
that identify them as part of the same movement. In any of its
guises, however,

CLS,

introduce a

radical

versions of

CLS

are

like noncognitivism in ethics, would
indeterminacy into the

law.

compatible with my thesis

Thus all
about the

existence of legal indeterminacy. But I am suspicious of the
CLS claim about the scope of indeterminacy.

CLS advocates

would, in effect, make each case a case of first impression,
regarding capital punishment depends crucially on which
description of the governing standard is selected, and, if my
previous summary of the dispute is sound, there may be no
uniquely correct selection to make.

273

underdetermined by the manifold sources of law. I will not
attempt to argue the case against the major semantic and
normative claims of the CLS movement. 137
indeterminacy

are

true,

my

major

If CLS claims about

thesis

(defending

the

existence of legal indeterminacy) remains intact. But I want
to show that more moderate views of the nature of law (and
morals) can accommodate the existence of some indeterminacy.
We can defend the existence of partial indeterminacy without
rendering the entire legal (and moral) edifice indeterminate.

A. positivism

contemporary positivism has received its classic statement in
Hart's Concept of Law. 138 Though Hart does not undertake to
explicitly enumerate the essential features of positivism, we
can glean from his work two related elements crucial to any
positivist theory of law.
First,
conceptual

the

positivist

or

definitional

denies

the

existence

relationship

of

between

any
the

requirements of morality and the existence conditions of any
particular law.

As Hart admits,

given certain contingent

features of the human condition (our vulnerability to injury,

137
This has been exceptionally well done by Andrew
Altman, in his Critical Leaal studies, (Princeton: Princeton
university Press, 1990).
138

op. ci t., n. 2 •
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scarce resources, limited altruism, etc.), 139 laws prohibiting
murder, according some property rights, and enforcing some
promises will exist in all legal systems. But this does not
allow us to say, as some traditional natural law theorists
would have it, that a standard cannot be a law unless it meets
certain minimal moral conditions. What morality requires, and
what the law requires, are two conceptually distinct things.
The second, related feature of any positivist theory is
that it makes law ultimately conventional. When speaking of
"the law", it is easy to cover over an important distinction,
that between any particular law, and a legal system. A legal
system exists for Hart just in case (i) the rules that define
it are conventionally obeyed, and (ii) the legal officials
conventionally adopt an

"internal"

attitude towards them

(i.e., view the rules as presumptively justified and binding
on their own official conduct). Particular laws exist (are
"valid" laws) if they can be derived in the appropriate manner
from a rule of recognition. 140 The rule of recognition is a

139

Cf. The Concept of Law, pp. 189-195.

140
Whether a particular primary rule is conventionally
obeyed is not crucial for determining its status as law;
positivists do not insist that general obedience to a
particular law is a necessary condition for its existence.
What is necessary is that there be a convention recognizing
the relevant source of law as genuine, and a convention of
general obedience to the laws promulgated by such sources.
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summation of the conventional judicial, official and citizen
practices surrounding legal institutions. In particular, this
rule identifies the various sources of law, and also ranks
these sources when they generate conflicts

in particular

cases. w Sources of law are genuine just in case there is a
conventional practice of acknowledging the source as a means
of generating binding particular laws. Thus in the U.S., nonvetoed bills passing the House and Senate, and the decisions
of the U.S. Supreme Court, are valid sources of law, since
there is a convention among legislators,

citizens and the

judiciary to recognize them as such. Absent this convention,

141
Hart introduced the idea of a rule of recognition in
an effort to show that secondary, power-conferring rules
played an essential role in any non-primitive legal system.
Legal systems constituted solely of primary rules (those
specifying permissible and forbidden behavior) were unable to
offer their citizens guidance on how to interpret or even
identify the law. A rule of recognition was designed to solve
this problem. This would lead us to the idea that the rule is
an epistemic rule, usable by the populace and judiciary to
determine what the law is in any given case. But the rule of
recognition is rarely promulgated explicitly. So its use as an
epistemic guide may be limited. Consequently, when I claim
that the rule "points to" a source of law, or "guides" judges,
I don't mean to imply that such a rule must be transparent in
order to exist. A rule of recognition may exist even if there
are disputes about its contents. It exists so long as there
are conventional practices converging on the identity of valid
sources of law. For a good discussion of the epistemic role of
a rule of recognition, see Jules Coleman, "Negative and
positive Positivism", in Markets, Morals and the Law,
(Cambridge: Cambridge University Press, 1989).
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such bills and decisions would not generate valid law in

u.s.

jurisdictions.
What does the picture of law as convention say about the
existence of indeterminacy in the law? As is well known, Hart
himself thought indeterminacy ineliminable. That is because
the rules promulgated by the various sources of law will
contain open-ended terms that do not have precisely specified
extensions. As my discussions in Part II indicated, I think
Hart underestimated the sources of indeterminacy in the law
(vague terms are only part of the story). In fact, Hart and
other positivists can be quite generous in the amount of
indeterminacy their theories can support. What the law in any
particular case is depends on the standards promulgated by the
relevant authorities. These bodies get their law-making power
in virtue of a convention that accords them such authority.
The standards set by such authorities may conflict, or they
may be open-ended. Thus indeterminacy can coexist with law as
convention.
But this is really too simple a picture of positivism's
relation with indeterminacy. Positivists are not forced to
throw

up

their

hands

and

admit

indeterminacy

whenever

standards conflict or are open-ended. As mentioned earlier
[section

II.A.],

positivists

can

rely

on

interpretive

conventions to settle on the best reading of a given case. For
instance,

otherwise

vague

terms

can

be

made

precise

in
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particular

contexts

by

the

application

of

a

canon

of

interpretation, which is nothing more than a semantic rule
conventionally

adopted

by

legal

off icials.

And

for

circumstances when standards derived from different sources
conflict, there are conventions that accord one legal source
greater weight than

another.

For

instance,

when

a

state

statute conflicts with a federal statute or Supreme Court
ruling, then the latter nullifies the force of the former (per
Article VI of the

u.s.

constitution). These sorts of ranking

conventions are enumerated in the rule of recognition.
As we have seen, conventions of various sorts are used by
the positivist to fix what the law is. But conventions and
conventional rules are not perfectly precise, and even when
they

are,

addition,

they

sometimes

conflict

with

one

another.

In

indeterminacy can spring from difficulties other

than vague terms and conflicts among genuine sources of law.
Some conflicts, like those discussed in II.C., arise within
particular sources of

law.

For instance,

which str ing of

precedent overrides another, or which description of the issue
at hand is correct,

are questions often left unsolved by

canons of interpretation or the ranking rules embodied in the
rule of recognition. Oftentimes there is no convention that
could

alleviate

the

various

indeterminacies we have discussed.

sorts

of

descriptive

Thus while recourse to

auxiliary conventions does help make much (probably most) of
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the law determinate, it cannot foreclose all possibility of
indeterminacy. positivism is thoroughly compatible with legal
indeterminacy.

B. Dworkin, Brink and the New Natural Law
Ronald Dworkin's theory of law has been developed in a series
of

prominent

treatment

in a

articles,

and

recent book. 142

received

its

His theory

most
is a

thorough
conscious

response to what he considers the failings of positivism to
explain the nature of law. Though his attacks have been multifaceted, I shall concentrate on only one major strand of antipositivist argument, the one I believe bears most directly on
questions of indeterminacy.
Dworkin believes that determination of what the law is in
any given case depends on the verdict to be derived from a
certain set of principles. The principles that govern each
case are composed of those standards that best cohere with and
explain the settled body of law in a particular area. Dworkin
believes that

in

some departments

of

law,

more

than

one

principle or set of principles can satisfy this dimension of
"fit" equally well. To break the tie, we must turn to the area

142
Cf. Taking Rights seriously,
(Cambridge, Mass.:
Harvard university Press, 1977), chs. 2-5, 13; A Matter of
Principle, (Cambridge, Mass.: Harvard University Press, 1985),
chs. 1-3, 5-7; Law's Empire, (Cambridge, Mass.: Harvard
University Press, 1986).
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of political justification. In such cases, the judge is to
interpret the law so as to make it the (morally) best it can
be .143
In this way, Dworkin explicitly allows moral truth to
play

an

essential

role

in the

existence

conditions

for

propositions of law. This is why we might call him a modernday natural law theorist. But, apart from endorsing the claim
that morality plays a necessary role in determining what is
law,

he shares very

little with traditional natural

law

theorists. The sort of morality that plays an essential role
in fixing legal standards is not a God-given, universal set of
standards.

Further, moral principles are not (necessarily)

derived solely from considerations of humanity's "natural"
ends or inclinations. And the correct moral principles are not
discernible by reason alone.
143 Cf. Law's Empire, pp. 230-231, 255, 257. I am unclear
whether the test of fit is a threshold test. There is good
reason to suppose that it is; if it weren't, then we would
rarely, if ever, have recourse to the dimension of political
justification. In other words, if we were concerned to
identify that principle or principles that were most coherent
or explanatory of the settled body of law in a given area,
then it is highly unlikely that two or more (sets of)
principles would tie. If that were so, then we would not have
any need to pass to the area of political justification in
order to determine which (set of) principles governed the case
at hand. However, if the test of fit is a threshold one, then
(i) we can explain recourse to the dimension of political
justification, but (ii) we need some guidance as to how to set
the thresholds in the various departments of law, and Dworkin,
to my knowledge, says very little about how this might, in a
principled fashion, be done.
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It is this explicit reference to morality that Dworkin
thinks will generate a right answer to every hard case, and it
is with this dimension of "political justification" in mind
that he launches his attack on positivism. The positivist view
of law as convention is sometimes referred to as a "pedigree"
conception. This is because the existence of a particular law
is supposed to depend on whether it is der i ved from an
appropriate source, rather than on whether it satisfies some
(moral)

content-based conditions.

Dworkin fastens on this

distinction between pedigree and moral content in an effort to
undermine positivism and show that the amount of indeterminacy
in the law cannot be so great as positivism would allow.
According to Dworkin, positivism allows for indeterminacy
only because it refuses to allow moral truth to count as part
of the existence conditions for propositions of law. If, when
positivists were tempted to admit indeterminacy, they turned
to the edicts of critical morality, then unsettled law could
be made determinate.

I

shall consider the merits of this

conditional below. For now, it should be noted that Dworkin's
crucial assumption in this argument is mistaken. positivism
can allow reference to critical morality in determining what
the law is. In other words, positivism can make the truth of
a legal proposition importantly depend on its moral content.
Since law is ultimately conventional, judges will properly
have recourse to moral truth,

provided that there

is

a
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jUdicial convention of relying on such truth when rendering
decisions.

Consider

the

common

law,

where

canons

of

interpretation are needed to fix the meaning of vague terms
like "due care" and "reasonably foreseeable" and "ordinary,
prudent

person".

In

many

jurisdictions

there

may

be

a

convention of interpreting these words so that the case is
decided on its moral merits. So positivists can make moral
truth crucial to

identifying law.

Where they differ from

Dworkin is the way in which they justify the introduction of
frankly moral reasons.

Dworkin would make it a conceptual

truth about the way in which the law is fixed.

Positivists

would make reference to morality a contingent feature of a
legal system, dependent entirely on whether there were legal
conventions that allowed such reference to moral principle. If
a society lacked a convention of resorting to morality to
decide legal cases, then judges and juries would be out of
bounds in allowing morality to playa legal role.
This Dworkinian attack on positivism does not succeed.
But even if it did, Dworkin would be unable to establish the
legal determinacy he seeks. Allowing recourse to the edicts of
critical morality will not make the law wholly precise, since
morality itself is, as I have argued, sometimes indeterminate.
Dworkin does not, to my knowledge, discuss the possibility or
scope of moral indeterminacy. Given his reliance on critical
morality to fix the truth conditions of legal propositions,
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his apparent lack of concern on this subject is surprising.
Indeed, when in his latest work he comes closest to discussing
moral indeterminacy (in his remarks on "global scepticism"),
he claims that such concerns are not germane to the matter at
hand. 1M

Thus

Dworkin's

own

edicts of critical morality,

theory,

by

incorporating

the

cannot succeed in eliminating

prospects of legal indeterminacy.
Recently David Brink, in a long and very rich article,
has made another effort at incorporating moral truth as a
conceptually necessary element in fixing the

law. 145

Like

Dworkin, Brink develops his views with Hart and positivism
always at the forefront of discussion. According to Brink,
Hart's positivism left too much room for legal indeterminacy
because of reliance on a

faulty semantic theory.

Once we

abandon this semantic theory, and recognize the special role

1M
Cf. Law's Empire, pp. 76-86, 266-7, 426-7. What
Dworkin seems to be insisting on in these passages is the
irrelevance of metaethics to the question of what the law is.
But if any form of noncognitivism, or some forms of
cognitivist subjectivism, were true, then, given Dworkin's
theory, this would have a dramatic impact on the scope of
legal indeterminacy. According to Dworkin, ties regarding a
principle's "fit" are broken by determining which principle is
most morally justified. If noncognitivism or sUbjectivism were
true, then this element of political/moral justification could
not yield uniquely correct decisions; its "tie-breaking"
function would often leave the law anything but determinate.

145 D.
Brink, "Legal Theory, Legal Interpretation, and
Judicial Review", Philosophy and Public Affairs 16 (1987).
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of abstract intention in fixing the content of the law, we
will see that law is rarely, if ever, indeterminate.
Brink claims that Hart committed two prominent errors in
the development of his theory.

The first involved a mistaken

theory of meaning. According to Brink, Hart made the meaning
of

a

term

depend

crucially

on

the

set

of

descriptions

conventionally associated with that term by ordinary speakers.
He also implicitly assumed that meaning determines reference.
If, in some contexts, ordinary speakers disagreed about the
extension of a term, then there must have been no conventional
descriptions available to fix its meaning. In such cases, the
term became open-ended and the standards incorporating it were
rendered indeterminate. Relying on work since done by Putnam
and Kripke,146 Brink presents two semantic alternatives that
would lessen the amount of indeterminacy yielded by Hart's
theory.

First, we could allow conventional descriptions to

determine the meaning of a term, but deny that meaning fixes
reference. Or we could allow meaning to fix reference, but
deny

that

descriptions

meaning

is

associated

determined
with

a

by

term.

the
Little

conventional
matters

for

purposes of legal interpretation which we choose. If the first
alternative is chosen, then we must say that "the world", and
146 Cf. S. Kripke, Naming and Necessity, (Cambridge,
Mass.: Harvard university Press, 1972), and H. Putnam, "The
Meaning of Meaning",
in Mind,
Language and Reality,
(Cambridge: Cambridge university Press, 1975).
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not meaning, fixes the reference of a term. If the second,
then meaning would be determined by the way the world is, and
hence reference would be as well.
According to Brink, Hart's second error lay in thinking
that the best interpretation of a legal standard had to rely
solely on

its meaning.

Brink thinks that

the

best

legal

interpretations involve augmenting the meaning of a

legal

standard with reference to the abstract intention of
framers.

For

Brink,

reliance

solely

on

meaning

its

would

improperly skew legal interpretation. For instance, applying
the plain meaning of the freedom of religion clause in the
First Amendment would lead to decisions quite different from
those arrived at by consideration of the framers' abstract
intentions.

Examples like this one give us reason to want

legal interpretation guided by framers' intention as well as
meaning.
An

abstract intention is one that persists even if it

were not the case that one held the collateral beliefs that
one does. To use one of Brink's examples, in passage of a tax
reform bill, the abstract intention of the framers may be to
enact

a

specific

fair

and moderately

intentions

of

the

progressi ve
framers

tax

refer

to

scheme.

The

particular

measures each believes necessary to achieve this more general
goal.

Even

if

the

framers

held

different

beliefs

about

specific tax measures, they would still want to enact a fair
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and progressive tax scheme. Since the specific intentions of
legislators are often (i) incorrect in their understanding of
the means necessary to attain their general goals, and (ii)
too diverse to unify as a single intention, reliance should be
made on abstract intentions alone in legal interpretation.
All of this becomes important once we notice two things:
(i) how many legal standards incorporate moral terms, and (ii)
how often the abstract intentions of the framers essentially
refer to moral notions. If Brink is right, the reference of
such terms will now be fixed, not by conventional descriptions
associated

with

them,

but

by

how

the

world

is.

Thus

intractable disagreement among ordinary speakers about the
extension

of

some

term

will

not

automatically

signal

indeterminacy. If "the world" includes moral facts, then the
world can fix

the reference to otherwise contested legal

standards. Whether we are considering meaning t

or abstract

intention, essential reference to critical morality must be
made in order to identify the best interpretation of the
standard at hand.
As Brink admits, the success of his theory depends on
whether or not moral realism is correct, whether or not "the
world" contains any moral facts that might serve to fix the
reference of the moral terms incorporated in legal standards
and framers' intentions. I cannot discuss the merits of moral
realism here, and happily such discussion is unnecessary to
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clarify the important points about indeterminacy. As I argued
in

Chapter

Four,

moral

realism

is

compatible

with

the

existence of some degree of moral indeterminacy. So even if
Brink is right about (i) semantic theories, (ii) the need for
recourse to abstract intention, and (iii) the truth of moral
realism, some degree of indeterminacy is ineliminable in the
law.

c.

oriqina1ism

originalism is a theory about how to interpret legal language
and how to determine judicial obligation. Since its proponents
and critics 147 have treated it primarily as a

theory about

Constitutional interpretation, I shall confine myself to this
as well.

But there seems to be no bar,

in principle,

to

expanding the scope of the theory and making it applicable to
all sources of law and every area of judicial obligation.

147
Prominent defenses of originalism have appeared from
Robert Bork, "Neutral Principles and Some First Amendment
Problems", 47 Indiana Law Journal 1 (1971); Edwin Meese,
"construing the Constitution", 19 U.C. Davis Law Review 22
(1985); and William Rehnquist, "The Notion of a Living
Constitution", 54 Texas Law Review 693 (1976). The best
criticisms of such views that I am aware of are provided by
Paul Brest,
"The Misconceived Quest for the Original
Understanding", 60 Boston University Law Review 204 (1980);
Ronald Dworkin, Law's Empire, (Cambridge, Mass.: Harvard
university Press, 1986), pp. 313-333, 355-379 i and David
Lyons, "Constitutional Interpretation and Original Meaning",
Social Policy and Philosophy 4 (1986).
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As a theory of judicial obligation, originalism claims
that a judge's obligation is always to uphold the law (where
it exists). Judges are never permitted to import extra-legal
considerations (for instance, whether renouncing the law would
bring the best consequences)

in delivering their decisions.

This is often expressed by the demand that judges "enforce"
the law, rather than "create" it. Of course, whether one is
creating new law or enforcing existing law depends on what the
law is. And it is here, with regard to providing a method of
legal interpretation, that original ism genuinely occupies a
distinct place in legal theory.
The commonly expressed worry

is that

strictly adhering to Constitutional
intent,

will

be

usurping

the

judges,

by not

language and framers'

proper

functions

democratically elected (and hence accountable)

of

a

legislature.

When judges invalidate legislation, they are frustrating the
will of the people, and it is, after all, respect for this
same

will

that

institutions.

stands
Freeing

at

the

issues

bottom
from

of

our

democratic

judicial

oversight

encourages political participation and allows

for

local

abortion

control

desegregation.

over

vital

social

issues

like

greater
or

Everyone agrees that a high degree of local

autonomy is valuable. But such autonomy is not limitless. All
sides accept that some counter-majoritarian measures (i.e.,
some exercises of judicial review)

are justified; the real

288
question

is

which

such

measures

are

permitted

by

the

constitution and which are not.
A tendency to overstate the case against judicial review
can be seen in some of the promint::nt originalist rhetoric
about overturning precedent and cases of first impression.
originalists

often

claim

that

they

alone

adhere

to

the

conservative maxim of stare decisis, that nonoriginalists lack
proper respect for precedent and are too eager to IIlegislate
from

the

bench".

overturning

such

But most
cases

as

originalists
Lochner

and

no

doubt

Pl essyl48.

support
What

is

really at issue between originalists and nonoriginalists is
not whether

overturning precedent

is

ever warranted,

but

rather when it is warranted. After all, most originalists now
seek to overturn Roe v.

Wade l49 ,

and a

mostly originalist

Supreme Court overturned (at least) six established precedents
in this past session alone. ISO

148 In Lochner v. New York, 198 U.S. 45 (1905), the Court
invalidated a New York law regulating the maximum number of
hours employees could work in bakeries or confectioneries. In
Plessy v. Ferguson, 163 U.S. 537 (1896), the Court upheld a
Louisiana statute that (i) required railroad companies to
provide "equal but separate accommodations for white and
colored races" and (ii) made violators of this statute
criminally liable.

149

Roe v. Wade,

410 U.S. 113 (1973).

See Marcia Coyle, IIComplete Control", The National Law
Aug. 19, 1991, pp. Sl-S3, though the whole issue
contains material relevant to the present Court's willingness
to overrule established precedent.
ISO

Journal,
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A variation on the "judicial legislation" theme pins
blame on nonoriginalists for being too willing to hear cases
of

first

precedent.

impression,
Such cases,

cases

not

controlled

claim originalists,

by

existing

should not be

addressed by the Supreme Court, but are properly left to the
legislatures. For instance, originalists usually claim that
cases of abortion, busing and school prayer were genuine cases
of first impression, and should not have been ruled on by the
courts.

Decisions on these matters,

often made under the

rubric of "substantive due process", are usually regarded by
originalists as judicial usurpations of proper legislative
authority.

But

originalists

cannot

consistently

require

judicial deferral in all cases of first impression. If they
did, then there would be almost no precedent on which to rely
for Constitutional interpretation, since strings of precedent
must ultimately have their roots in decisions rendered in
cases of first impression.

In addition, several cases that

could rightly be viewed as those of first impression (like
Marbu.ryl5l)

are now considered by all parties as not only

substantially

warranted

but

as

crucial

to

a

justified

151 Marbury v. Madison,
5 U.S. (1 Cranch) 137 (1803),
establishing the propriety of judicial review by the U.S.
Supreme Court. See also McCUllough v. Maryland, 17 U.S. (4
Wheat.)
316,
(1819) ,
which is especially germane to
discussions of originalism, since it established the existence
of Congressional powers not explicitly enumerated in Article
One of the Constitution.
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political order. As with instances of overturning precedent,
the real debate is not about whether,

but about in which

circumstances, deciding such cases can be legitimately done.
In reality, the creation-enforcement dichotomy so often
pressed by originalists is a canard, useful only for scoring
rhetorical points. Its invocation serves to mask what is in
fact a deep disagreement about the proper nature of legal
interpretation.

Almost

every

party

to

consti tutional

theorizing is agreed that a judge's overriding obligation is
to enforce, not create, law. What (primarily) distinguishes
various thinkers is not their views on the scope of judicial
obligation,

but

the

way

they

envision what

Differing conceptions of the content of

the

the

law

is.

law and

the

appropriate methods of identifying the law are what really
separate originalists from nonoriginalists.
If

we

turn

to

the

originalist

theory

of

legal

interpretation, we can see that it has several variants. The
least plausible is what some have called "textualism", the
claim

that

judges

can

use

nothing

but

the

text

of

the

constitution itself to adjudicate the issues before the court.
Courts must render decisions based on the acontextual, facial
meaning of the Constitutional provisions. Such a theory allows
plenty of room for indeterminacy, since much of the language
in the Constitution is anything but transparent.

In such

cases, judges would be forced to concede an absence of settled
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meaning

to

the

provisions,

and

since

no

extra-textual

resources can be used to fix a proper interpretation, the
provisions incorporating the open-ended terms could not be
properly applied by the jUdiciary. Since so few Constitutional
clauses are self-interpreting, this would make judicial review
improper in all but the very least controversial cases. In
addition, many of those phrases that do have a "plain meaning"
have long been interpreted to require something other than
what a literal interpretation would imply. Thus implementing
a textualist theory of interpretation would clash with a canon
of construction (stare decisis) embraced by most originalists
and would make judicial review all but otiose.
A saner originalism would insist that judges need not
immediately defer to the legislature when faced with a case
that implicates open-ended Constitutional language.

Instead,

when confronted with such provisions, judges must ask what its
framers had intended when they drafted it.

If judges can

elicit a clear intention, they allow that to govern the case
at bar. If no such intention can be identified, then judges
cannot

legitimately

invalidate

the

legislation

whose

constitutionality is being contested. Judicial obligation is
marked by deference to the legislature, unless a framer's
intention can be identified that expressly invalidates the law
in question.

292
I

doubt

whether

such

a

judicial

philosophy

can

be

vindicated. First, for much of the Constitution, there seems
to be good evidence that the framers intended future jurists
to interpret afresh the provisions they had drafted, rather
than be bound by the original intentions of the framers. 152
Second, there is a thicket of intractable problems surrounding
the

identification

of

the

relevant

intentions.

Whose

intentions count? Those in Congress who draft the amendment,
or those in the state legislatures who ratify it? What is
meant by an "intention? Identifying intentions with either
actual

or

counter-factual

hopes

or

expectations

raises

insuperable problems. In addition, how are we to aggregate the
diverse intentions of the hundreds of ratifiers and state
legislators?1S3
152
This is the "hoist-by-their-own-petard" objection
developed by Joel Feinberg in "In Defense of Moral Rights:
Their Constitutional Relevance", in Freedom and Fulfillment:
Philosophical Essays, (Princeton: Princeton University Press,
1992). Surely, if the framers had wanted their specific
intentions respected forever more, they could have done away
with so much of the open-ended language that appears in the
canonical text, and replaced it with a much more detailed
blueprint for running a democracy. In addition, originalists
have always had difficulty accounting for the ninth amendment.
Its presence in the Constitution seems an embarrassment to
those who would claim that the only rights intended by the
framers to be protected--hence the only rights guaranteed to
the citizenry by the Constitution--are those specifically
enumerated within the four corners of the text.

"3 Exceptionally good discussion of these questions, and
of the difficulties originalists have in answering them, is
presented by Ronald Dworkin, op.cit. John Hart Ely also
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This last question is especially relevant for matters of
indeterminacy. If, as some originalists imply, the relevant
mental states of the framers are specific intentions, then
there seems no principled way to identify, from the countless
specific

intentions

had

over

time

by

all

the

different

framers, a single intention that can govern a case at hand.
But a specific intention alone could uniquely determine the
legal outcome of a case.

If,

as seems plausible,

the only

intention shared by various framers is a rather abstract one,
then the prospect of indeterminacy re-emerges,

since such

abstract principles usually incorporate open-textured terms
that are anything but self-interpreting.
There are two responses to this claim available to the
originalist.

The

first

is

to

acknowledge

that

framers'

intentions do not exhaust the legitimate sources of legal
interpretation. I shall consider this possibility below. The
other is to stand fast and claim that framers' intentions do
exhaust

the

legitimate

sources

of

constitutional

interpretation. If the relevant intentions are specific, then
judicial review would be improper in all cases except those
governable by a unanimous specific intention of the framers.
provides a good criticism of the originalist position as I
have sketched it here,
though his treatment focuses
specifically on problems the originalist encounters in
interpreting the Fourteenth Amendment. See Democracy and
Distrust, (Cambridge, Mass.: Harvard University Press, 1980),
ch. 2.

294
since an aggregated specific intention can rarely be elicited
from the framers, judges would be obligated to defer to the
legislature in almost every case that comes before them.
We would probably attain this result even if abstract
intentions alone were allowed to be controlling.

Since the

principles incorporated in abstract intentions are anything
but self-interpreting, the originalist judge faces a quandary.
The only source she considers legitimate to determine the case
before the court has radically underdetermined a decision. In
an attempt to interpret the often open-ended language of an
abstract

intention,

personal

values,

a

judge may

(ii)

apply

(i)

import

values

latent

her

"merely"

in

provisions and past judicial decisions,

or (iii)

rule

legislature.

on

the

case

originalists fail

and

defer

to

the

to distinguish between

(i)

related

refuse to

and

[Some
(ii)

.154]

All originalists shudder at the prospect of allowing (i). And
(ii) really represents the introduction of a legitimate source
of interpretation other than framer intention (and so will be
discussed below). That leaves us with the conclusion that in
cases governable only by an abstract intention, judges must
refuse to invalidate existing law. When the only legitimate
source of constitutional

interpretation

is exhausted,

and

154 For an egregious example, see Bork, op.cit.
Bork's
value scepticism is convincinglY refuted by Lyons, op.cit.,
pp. 95-101. See also Feinberg 1992, op.cit.
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delivers no uniquely correct verdict, then judges are bound to
defer to the
tantamount to

legislatures.
judicial

To do

anything else: would be

legislation.

But this

again makes

judicial review generally dispensable, since it is the rare
case indeed where an abstract intention, considered by itself,
is sufficient to fix a uniquely correct decision. Allowing
abstract

intentions

alone

to

interpretation does not signal a

govern

Constitutional

genuine improvement over

textualism or a specific-intention variant of original ism.
The
narrow

last best hope for originalism moves beyond the

compass

of

its

predecessors.

This

new

theory

is

originalist in spirit, since it claims that legal decisions
must be governed by the relevant abstract intentions of the
framers. But it acknowledges that these intentions themselves
require interpretation, and that such interpretation can only
be performed by applying standards that are not themselves
intentions of the framers.
Brink's theory would in this sense be properly called an
originalist theory, since he utilizes realistic moral truths
(if there are any)

to

fix the reference of the abstract

intentions of the framers. As we saw, however, even Brink's
theory allows for legal indeterminacy,

since (i)

the moral

order may be relevantly indeterminate, and (ii) when the plain
meaning of a provision dictates a result that clashes with
that generated by the world's

fixing

the referent

of

an
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abstract intention,

there is no guarantee that a uniquely

correct decision can be elicited from the conflict.
There is also the possibility described above, that of
interpreting the abstract

intention so that it entails a

decision that best comports with the existing values latent in
related provisions and precedent on point. This is not unlike
Dworkin's theory, although Dworkin would not require the best
interpretation
intention.

If

to

rely

this

on

were

that

the

of

a

framer's

appropriate

way

to

abstract
fix

the

reference of an abstract intention, indeterminacy may still
arise,

in

several

ways.

First,

the

sort

of

descriptive

indeterminacy that affects the identification of holding and
dicta

in

precedent

would

crop

up

here.

If

reliance

on

precedent is essential for interpreting abstract intentions,
then the content of such intentions may remain obscure if we
are unable to precisely

identify what does

and does

not

properly count as precedent. Second, even if precedent could
be perspicuously identified, there is often little hope that
a single correct decision could be culled from the diverse and
often competing rationales offered for the past decisions.
Third, there will occasionally be conflicts between the fairly
plain meaning of some constitutional provision, and a line of
precedent

that

has

interpretation of

been

accepted

the provision.

as

the

authoritative

Such conflicts

of

legal

values (respecting precedent and plain meaning) may not always
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admit

of

single

a

correct

resolution.

considerations, originalism, even in its

m~st

Given

these

plausible form,

must admit the existence of legal indeterminacy.

IV. Conclusion

Just as I am unable, within the scope of the present
work,

to attempt a sUbstantive defense of one metaethical

theory over another, so too am I unable to offer a detailed
discussion of the comparative merits of the three schools of
thought (plus CLS) in the legal arena. My goal has been simply
to

discuss

the

meaning

of

legal

indeterminacy

and

its

relevance for judicial discretion, and to illustrate, by means
of

examples

and

arguments,

the

various

sources

of

such

indeterminacy. I hope to have shown that regardless of the
theory one plumps for,
indeterminacy.

If I

one cannot be wholly rid of legal

have succeeded,

grounds for thinking that,

then there are strong

as in the moral realm,

one can

admit the existence of indeterminacy without being forced to
the extreme position of seeing indeterminacy everywhere one
looks.

While

such

radical

positions

may

ultimately

be

vindicated, they gain no argumentative support from the mere
admission of

indeterminacy in either law or morals.

What

success they may yet achieve depends wholly on extensive
sUbstantive argument; admitting some indeterminacy into the
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legal or moral order is quite different from, and does not
entail, embracing an indeterminacy limitless in scope.
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