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ABSTRACT

The dissertation analyzes and compares the responses of
governmental policymakers in Mexico and the united states as
they confronted a growing influx of Central American migrants
in the 1980s.

This study examines how these two countries

with contrasting political systems, economic capabilities, and
international positions approached the issue of refugee policy
relating to Central Americans.
A central objective of the analysis involves identifying
the set or sets of independent variables -- domestic policy
concerns,

foreign policy interests,

and

considerations -- that exer't the most

international

law

influence over the

design of refugee policy and assessing how their influence
changes

depending

on

the

characteristics

of

the

refugee

population, the capabilities of the two countries, and the
degree of openness of their political systems.
While the study shows that the process of designing
refugee policy involves accommodating competing goals shaped
by all three sets of independent variables, it concludes that
national capabilities determine the set of independent
variables

dominating

the

process,

with

foreign

policy

interests exerting more influence over the united states and
domestic

policy

and

international

legal

considerations

affecting Mexican policy to a greater extent.

The set of

9

variables

that

dominates

shapes

the

generosity

or

restrictiveness of the policy and determines other features of
the policy design.

The degree of political openness further

influences the policy design process by allowing for the
participation of domestic interest groups.

In the United

states with its more open political system, domestic opponents
forced the government to adopt a more generous policy over
time,

although

domestic

interest

groups

affected

policy

implementation to a limited extent in Mexico as well.
The study examines the relationship among the variables
by comparing case studies that detail the policy responses of
Mexico and the united states through the use of a policy
design framework.

This framework identifies the core elements

of each country's policy -- its goals, targets, agents, and
instruments

and

then

traces

the

policy's

development

through its several implementation and revision stages.

A

focus on the policies' core elements and the changes they go
through facilitates a systematic comparison of the two cases
and promotes an evaluation of policy outcomes both in terms of
the fulfillment of goals and the impact of policy on the
refugee popUlation.
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Chapter 1
Introduction

Introduction and statement of Purpose

Drastic changes in the nature and scope of the worldwide
refugee situation characterized the decade of the 1980s.

No

longer were refugees primarily persons who fled individualized
persecution in Eastern Europe and the soviet union.

Instead,

large groups of people fleeing generalized violence swelled
the ranks of those seeking asylum.

The numbers of refugees

dramatically increased during the decade, from 5.7 million in
1979 to over 13 million in 1988, and surpassed 16 million by
1990 (Hamilton 1991:33; Kamm 1989). Moreover, their movements
frequently

occurred en masse and overwhelmingly

developing

countries

countries.

After arriving in a neighboring Third World state

as

both

sending

and

first

involved
asylum

the asylum seekers often found life not much improved and
attempted to move on to Western, developed countries in search
of increased protection and better economic opportunities.
The plight of refugees in the 1980s truly evolved into a
worldwide crisis (for the numbers and locations of refugees
worldwide see: Hamilton 1991:32-3).
As the scope of the problem spread throughout the world
and the numbers seeking protection soared, both first asylum

11
and resettlement countries became more reluctant to accept and
care for refugees.

The more restrictive policies, popularly

referred to as "compassion fatigue",

led countries such as

Hong Kong to forcibly repatriate groups of vietnamese (Basler
1989) and Canada to tighten its asylum determination process
(crisp 1989:13-14).

Such responses heightened concern among

representatives of the Office of the United Nations High
Commissioner for Refugees and of various non-governmental
organizations assisting refugees around the world.
The

refugee

problem

involving

Central

constituted a microcosm of the global situation.

Americans
with the

outbreak of civil wars in the region and the increase in human
rights violations and economic decline that accompany such
conflicts,

external

and

internal

population displacements

racked El Salvador, Guatemala, and Nicaragua.

By the end of

the 1980s over two million people from these three countries,
or

approximately

population,

thirteen

either had

percent

fled their

of

their

countries

combined

or relocated

elsewhere within them (See: Table 1.1).
The externally displaced not only fled into neighboring
Central American nations, as with Nicaraguans and Salvadorans
going

to

Honduras,

but they

increasingly

spilled out

of

Central America proper and into the adjacent country of Mexico
and

eventually

on

to

the

more

distant

United

states

of

America. Mexico had no previous experience as a country of

12
first asylum.

The United states had only limited experience;

in fact, it was struggling to cope with the mass arrival of
Cubans and Haitians at the time large numbers of Central
Americans first began to enter the country in 1980.

The

existing immigration and refugee policies in both Mexico and
the

Uni ted

states proved

inadequate

to

address

this

new

migration and demanded revision.

Table 1.1
E~timates

of Central American Refugees
and Displaced Persons, 1989

Refugees
In Belize
In Costa Rica

Guatemalans

Nicaraguans

Salvadorans

6,000-10,000

n/a

4,000

200

In Guatemala

---------

In Honduras

430-1,000

In Mexico

43,000150,000

In Nicaragua

500

In the United
States

100,000200,000

Internally
Displaced

100,000250,000

Source:

22,000100,000
2,300-20,000
23,00040,000

6,200
10,000
13,000

1,000-20,000

120,000250,000

----------

8,600

40,00080,000
350,000

500,000850,000
450,000500,000

Refugees and the Displaced: A Regional
Central America Report (1989).

Challenge
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This

dissertation

analyzes

and

compares

the

policy

responses of Mexico and the united states as they confronted
the migration from Central America.
research

analyzes

contrasting
national

and

political

capabilities

refugees.

compares
systems,
responded

More specifically, the

how

two

economic
to

a

countries

with

situations,

similar

and

influx

of

It identifies the variables influencing the policy

responses of the two countries, examines how they interact in
the policymaking process, and seeks to understand how they
affect policy content and outcome.

In addition, because the

world refugee problem is so critical, the research strives to
predict what policymaking conditions are needed to have a
government adopt a generous policy that recognizes, protects,
and assists persons seeking safe haven.
In comparing the cases of Mexico and the united states,
analysis

is

immigration

limited
of

Central

to

governmental

Americans.

responses

united

to

states

the

policy

towards Southeast Asian or soviet migrants is of concern to
this study only as a basis of comparison to elucidate policy
towards

Central

influxes

of

Americans.

immigrants

Mexico

from other

does
regions

not

face

large

of the world.

Therefore, in order to make an accurate comparison of policy
responses,

analysis is limited to the situation involving

Central American migrants.
Many of the Central Americans who have migrated out of

14

the

region

economic

as

a

decline

result
would

of war,
not

be

political

considered

upheaval,
refugees

and
under

international law because they do not suffer individualized
persecution.
under

the

Nevertheless,
category

disagreement

reigns

of

policy relating to them falls

refugee

over how

to

policy.
apply

Considerable

the definition

of

refugee contained in international conventions to specific
groups of migrants.

A major aspect of refugee policy involves

deciding who is a refugee and who is not.
and

united

states

policies

concerning

Both the Mexican
Central

American

migrants address this question and, therefore, are considered
refugee policy.
The terms "migrant" or "immigrant" are used instead of
"refugee" when referring to Central Americans who have fled
their homelands in order to capture this definitional aspect
of the policy.

Only when the Central Americans specifically

have received recognition as refugees or when the discussion
focuses on refugees or refugee policy more generally is that
term used.

The Central American Refugee Challenge

Mexico and the united states in the 1980s both faced a
new immigration quandary as a result of the influx of Central
Americans.

Not only did the magnitude of the influx reach new

15

heights, its composition changed significantly.

Many of the

new immigrants claimed they were fleeing persecution and not
merely seeking better economic opportunities.

And, for the

first time, most had no intention of going back home anytime
soon.

The majority of immigrants were either poor peasants or

from the urban working class.

Intellectuals and opposition

leaders, the characteristic refugee both Mexico and the united
states had a tradition of assisting, comprised only a small
part of the influx.
Mexico and the United states at first reacted differently
to the immigration challenge, although their underlying goals
proved to be quite similar in the long run.

The Mexican

government initially responded in an inconsistent manner as it
struggled to balance an array of competing national interests.
When a consistent policy at last emerged,

it treated some

groups of Central Americans generously while others remained
unrecognized, unassisted,

and subject to deportation.

In

contrast, the united states government quickly established a
consistent policy of detaining Central Americans,
their requests for asylum, and deporting them.

denying

until the end

of the decade, the only significant policy revision to occur
in the Uni ted states invol ved according Nicaraguans more
generous treatment for a few years in the late 1980s.
the

start

of

new

presidential

administrations

in

with
1989,

however, major policy changes emerged in both countries.
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The

influx

began

in

1980

Salvadorans crossing into Mexico.

with

large

numbers

of

Indigenous Guatemalans from

the country's western highlands joined the migration in 1981,
and the number of new arrivals increased markedly in 1982.
They fled into southern Mexico, settled in makeshift camps,
and told of massacres carried out by the Guatemalan military
as it conducted a counterinsurgency campaign.

The Office of

the united Nations High Commissioner for Refugees
reported in late 1982 that

30,000 Guatemalans had sought

safety in the Mexican state of Chiapas,
conflictive area (Hayes 1982).

(UNHCR)

bordering on the

Because of the extensive scope

of the migrations, the critical plight of the new arrivals,
and the horrors they recounted, much international attention
focused on southern Mexico.

The Mexican government confronted

a serious policy dilemma: What to do with these thousands of
poor peasants pouring into the country at a time when Mexico
was facing the most severe economic crisis in its modern
history?
Mexican policy makers were torn by a variety of factors
that came into play regarding the Central American migrants.
They included concerns about the worsening domestic economic
crisis, fear that the instability brewing in Central America
would spillover into Mexico, a desire to maintain Mexico's
liberal

political

managing

foreign

asylum
policy

tradition,

interest

relationships,

and

in
the

smoothly
wish

to
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preserve a reputation for respecting international law.
so

many

factors

inconsistent

and

influencin<j

the

vacillating

policy

policy

with

makers,

the

decisions

are

understandable if not commendable.
In contrast to the uncertain policy situation in Mexico,
the United

states government responded

to the

increased

illegal immigration of Central Americans with a consistent
policy of detention, denial of asylum, and deportation.

The

United states policy decisions evolved from both domestic and
foreign policy considerations.

Al though domestic factors

influence overall United states immigration policy, heading it
in a more restrictive direction because of concerns about loss
of jobs for American workers and nationalistic fears about a
changing ethnic composition, foreign policy factors long have
dominated that
refugees.

segment

of

immigration policy related

to

Who will be accepted as refugees depends on what

country they are from and the state of relations between that
country and the United states.

The case of Central American

refugee policy diverges little from this trend.
The United states government at first managed to prevent
domestic interest groups from significantly affecting refugee
policy regarding Central Americans because the detention and
deportation policy initially did not arouse a
domestic political opposition.

formidable

Eventually, because of the

multiple points of access to governmental actors, domestic
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opposition to the united states' restrictive policies managed
to force a measure of change through congressional action and,
most

importantly,

through

the

Federal

court

system.

International law considerations played a decidedly lesser
role in shaping policy in the united states than in Mexico,
despite u.s. governmental claims that it was fulfilling its
international treaty obligations.

Analytical Variables and Hypotheses

The study identifies and analyzes the relationships
among the factors introduced above in order to understand how
Mexico and the united states have responded to the influx of
Central Americans.

To facilitate this analysis, the factors

are grouped into three sets of independent variables that
differentially affect the dependent variable, refugee policy.
The study also examines three intervening variables that
influence how the independent variables shape refugee policy.
The following discussion first identifies the three sets of
independent variables.

Next, it explores the relationships

among these sets of variables and their relationships to
refugee policy formulation and outcome.

The intervening

variables then are introduced and their roles explained.

The

discussion ends with the presentation of some hypotheses about
the relationships among the variables.
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One set of independent variables consists of domestic
economic and political factors, such as the immigrants' impact
on the economy and society of the receiving countries and the
ability of these countries to absorb the immigrants.
specifically,

More

the domestic factors include concerns about

economic growth, unemployment, political instability, control
of the country's borders, and domestic support or opposition
to policy.

Foreign policy interests comprise the second set

of variables.

A country's relations with the sending country

can influence the recognition of refugees.

The decision to

recognize and accept refugees also can interfere with the
pursuit of other foreign policy goals.
variables

includes the perception of

The third set of
international

legal

obligations and the importance placed on being viewed as an
adherent to international law.
One relationship investigated in the study concerns the
interaction between foreign and domestic policy variables.
The current literature on the linkages between foreign and
domestic policy emphasizes that the boundaries between the two
dimensions of public policy have blurred in recent decades
(Kegley

and Wittkopf

1988:3;

Rosenau

1971:117-18;

Terchek

Keohane
1983:57).

and Nye

1977:25-6;

Domestic

policy

considerations and interest groups increasingly influence
foreign policy.

Few foreign policy issues still can be seen

as lying purely within the realm of the central government's
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foreign policy elite.

Most issues now have both a foreign and

a domestic policy component (Terchek and Piper 1983:1), and
policy often results in trade-offs between the goals of the
two components.
Foreign policy and public policy scholars both have
investigated the linkages between the two areas of policy.
They have proposed various ways of distinguishing the foreign
policy issue areas with a significant domestic dimension.

A

few scholars have devised typologies or models that not only
identify the characteristics of these issues areas but also
link them to particular models of policymaking (Hughes 1978;
Ingram and Fiederlein 1988; Lowi 1967; Rosenau 1967; Zimmerman
1973).
One characteristic widely cited is the length of decision
time available.

If a foreign policy issue represents a crisis

with limited decision time, the foreign component overshadows
the domestic component, and the foreign policy elite is given
free rein to devise policy (Ingram and Fiederlein 1988:731).
Another characteristic these scholars generally agree upon
relates to the impact of the policy on domestic resources.
The

more

domestic

sectors

or

interest

groups

are

differentially affected by a foreign policy issue the more
policymaking resembles the decentralized process typical of
domestic policy issues and the less applicable the rational
actor model of policymaking, the model commonly employed in

21

foreign policy analysis.
The proposed typologies and models advance the ability of
policy

analysts

to

determine

the

significant domestic overlap and

foreign

to

policies

with

predict the domestic

interests mobilized and the governmental actors and arenas
invol ved in policymaking on these issues.

However, they prove

insufficient for analyzing the actual policymaking process for
a specific policy issue.
existing

typologies

Hence, this study draws upon these

and models

to

begin

its

analysis

of

refugee policy in Mexico and the United states but then moves
on

to

examine

the

policymaking

dynamics

involved

in

reconciling conflicting group interests and policy goals.

It

not only identifies the domestic interests and governmental
actors involved but assesses their policy views and relative
influence on policy.
Drawing upon the work of Terchek and Piper (1983), the
study recognizes that for policies characterized by both large
foreign and domestic policy components, the goals of the two
components usually conflict to some degree.

In order for

policy decisions to be made, the conflicting goals must be
reconciled or accommodated.

A major focus of this study then

is this accommodation process where domestic policy variables
determine the goals of the domestic component and foreign
policy

variables

shape

the

goals

of

the

foreign

policy

component, with any conflicts in goals reconciled by means of
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trade-offs and compromise.

For a foreign policy with a large

domestic component, this accommodation process represents a
critical aspect of the larger policymaking process.
Refugee policy clearly has both foreign and domestic
policy components.

The determination of refugee status is

inextricably linked to foreign policy considerations,

and

refugee flows often are caused by the foreign economic or
mili tary policies of countries outside the sending region
(Miller and papademetriou 1983).

Resettlement

of people

identif ied as refugees greatly impacts those communi ties where
they come to reside and effects domestic policy issues such as
employment and spending on social services.

Furthermore,

domestic interests are affected when they must coexist with
groups of illegal immigrants denied refugee status and forced
to live with exploitation and fear of deportation.

Refugee

policy also tends to be an ideologically charged issue that
draws in interest groups concerned about such ideals as human
rights, respect for international law, and nationalism.
Mexican and united states governmental actors generally
have not viewed refugee policy relating to Central Americans
as

a

crisis

situation,

and

impinged by time constraints.
a

vigorous

foreign

so policymaking has

not been

This policy issue thus entails

policy-domestic

policy

process where conflicting policy goals

and

accommodation
interests

are

reconciled through some type of compromise or diffusion of
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competing

interests

and

goals.

A central

focus

of

the

research seeks to understand the nature of the compromise
between the two policy components, and how it affects policy
content and outcome.
The
obligations

link

between

and

refugee

perceived
policy

constitutes

relationship explored by the study.
law

and

norms

exists

to

international

guide

the

legal
second

A body of international
nation-states

recognition and treatment of refugees.

in

their

The protection of the

human rights of refugees constitutes the principal goal of
this body of laws and norms,

sometimes referred to as an

international refugee regime.

The acceptance of these laws

and norms by governmental policymakers is instrumental in the
adoption of policies that protect and assist persons fleeing
violent homelands.

The influence on the policymaking process

can consist of overt consideration of international legal
obligations
adherent

to

and

the

desirability

international

law,

dominating the policy decision,

of
with

being

viewed

as

an

such

considerations

or it can exert indirect

influence on the accommodation process between foreign and
domestic policy variables.
International law can be drawn into the domestic-foreign
policy accommodation process on behalf of either side.

It

serves as a guide to national behavior in the international
arena and tempers the pursuit of foreign policy interests.
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International law also can be used by domestic interests to
judge the behavior of governments and to pressure them to take
certain

action

obligations.

deemed
The

in

body

line

of

with

international

international

legal

law relating

to

refugees clearly affected the policymaking process in both
Mexico and the united states.

The dissertation analyzes the

precise role of international law in the two cases and its
varying impact from one country to the other.
Three intervening variables affect the relationships set
out above between the three sets of independent variables and
refugee policy.

One encompasses the characteristics of the

Central American immigrants -- their countries of origin,
number,
states,

places
and

importance.

of

resettlement

their
Another

in Mexico

socio-economic
consists

of

status
the

capabilities of the two countries.

and

the

and

differing

uni ted

political
national

Mexico is a developing

country with critical economic problems; the united states is
a superpower with a strong economy and the ability to exert
influence in many areas of the world.

The third relates to

the degree of openness of the countries' political systems.
The more opportunities available to domestic interests to
exert influence on policymakers the greater the chance of
their views being incorporated into policy.
The characteristics of the immigrant population determine
the

impact of

its presence on the domestic economic and
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political situation of the receiving country.

The arrival of

numerous immigrants from a particular country also can affect
a

country's

foreign

policy

interests.

In addition,

the

perceived international legal obligations of the receiving
country are shaped by the migrants' country of origin.

Mexico

and the United states both responded differently to Central
American immigrants depending on their country of origin,
their socio-economic status and political importance,
their

resettlement

locale.

The

principal

role

of

and
this

variable is in shaping policymakers' perceptions of the three
sets of independent variables.
The roles of national capabilities and the degree of
openness

of

the

political

system

emerge

as

intervening

variables shaping policy when the different policy responses
of Mexico and the united states are examined.

The Uni ted

states as a superpower with considerable hegemonic control
over Central America strives to further its foreign policy
goals

in

Guatemalan,

the

region.

Nicaraguan,

The

government's

treatment

of

and Salvadoran migrants

reflected

these foreign policy interests to a great extent.

Although

government officials desired to limit the adverse impact of
uncontrolled immigration on the U.s. economy and society, they
tolerated a certain amount of influx if accepting particular
national groups of refugees served foreign policy interests.
Because of the

country's

economic

strength and political
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the

stability,

government

domestic variables

on the

could

curtail

the

the

openness

of

the

of

policymaking process when they

seriously conflicted with foreign policy goals.
to

impact

u.s.

political

However, due

system

and

the

accessibility of its judicial system to interest groups, the
government's

ability

to

prevent

domestic

influencing policy eventually weakened.

opponents

from

The dissertation

analyzes how the characteristic of being a superpower affected
the interaction of domestic policy and foreign policy factors
as the united states government sought to respond to the
influx of Central American migrants in the 1980s.
examines how being an open,

It also

pluralistic political

system

forced an eventual change in government policy.
The
effects

dissertation
of

Mexico's

relatively less

op~m

similarly
limited

investigates

national

political system.

the

policy

capabilities
Because it

and
is a

developing country, Mexico faced some grave domestic economic
and political problems, such as severe economic crisis and
localized political unrest, that forced it to forge a policy
accommodating a

variety of national

interests.

Although

Mexico pursued some specific foreign policy goals relating to
the

Central

American

immigrants,

domestic

political factors led to policy compromises.

economic

and

Furthermore,

because of the fewer governmental access points and more
restricted court system in Mexico, the government was able to
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manage

domestic

opposition to

aspects

of

its

policy

and

therefore limit interest group influence over policy.
The intervening variables of national capabilities and
the degree

of

openness

of

the

poli tical

system

likewise

determine the role international law plays in policymaking on
refugee issues.

strong states have exerted the most influence

over the content of international law and, therefore, largely
benefit from its provisions.

However, because international

law constrains behavior by restricting the choices available
to a

nation-state

(Sheikh

1974: 282),

strong states often

circumvent or reinterpret the law when it appears to limit
their freedom of action on important foreign policy issues
(Franck and Weisband 1972:108-110; Sheikh 1974:281).
rare

that

a

international

state
law.

chooses
When a

to

appear

a

state engages

It is

violator

of

in behavior of

questionable legality, it usually attempts to provide a legal
justification
susceptibility

for
of

its

actions,

international

and
law

because
to

of

the

multiple

interpretations, governments often succeed at this to a great
extent (Sheikh 1974:281,284).
Third World countries consider upholding international
law to be useful when dealing with stronger nations in the
international system because it helps bri.dge the difference in
power between them (Akehurst 1987:20; Sheikh 1974:243,255).
Although international law narrows the range of acceptable
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behavior, weaker states see it as more beneficial in the long
run to take actions that uphold the nation's image as an
adherent

to

international

law.

Furthermore,

developing

countries now playa greater role in shaping international law
through their participation in the United Nations and other
international organizations, and so increasingly believe it
can serve their interests and not just those of the strong
states (Sheikh 1974:243).
In an open political system where citizens and residents
are able to influence policy makers through various channels
and

can

readily

bring

cases

before

the

courts,

domestic

interests groups and individuals have numerous opportunities
to express their views in an attempt to influence policy.

It

is in such systems that governments can be challenged as to
their failure to adhere to international legal obligations.
In less open political systems, such criticisms only rarely
are communicated to government officials and so have less of
a chance to influence the policymaking process.
Several hypotheses can be put forward based on these
assessments of the roles of the three sets of independent
variables

and

of

the

intervening

variables.

The

first

hypothesis proposes that the intervening variable of national
capabilities

will

determine

independent variables has
refugee policy.

which

of

the

three

the greatest overall

sets

of

impact

on

A second hypothesis maintains that this
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impact will be mitigated over time depending on the degree of
openness of the political system.
If the country is a strong state with hegemonic influence
over

the

region

producing

the

refugees,

foreign

policy

considerations will outweigh other variables affecting policy.
The government will be able to limit the policy influence of
domestic

opposition

groups

primarily

because

of

their

inabili ty to frame the issue in economic terms affecting large
sectors of the population.

In a developing country, even if

it has visions of being a key regional player, the restraints
of domestic economic problems and the importance placed on
international

law will mitigate the dominance of foreign

policy interests.

Eventually, however, the degree of openness

of the political system will affect the policymaking process
as various domestic interests find expression for their views
or are stymied in their efforts to challenge governmental
policy.

The research examines both the validity of these

hypotheses and their effect on the content and outcome of
refugee policy.
Another hypothesis concerns the identification of the set
or sets of variables that exert the most influence on shaping
a generous or a restrictive refugee policy.

The role of

international law acts as the key variable here.

To the

degree that the country places an importance on upholding
international law,

it will devise a more generous policy
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towards refugees.

If a country adheres to the prescriptions

of international law in dealing with migrants and determines
that they are refugees, then it would grant a governmental
agency the authority and resources to provide them with
protection and assistance in keeping with international norms.
This constitutes the most generous type of policy response.
Interest in the generosity or restrictiveness of policy
leads to a consideration of the outcome of policy -- its
effects on the target group and the broader society.

The

issue of policy outcome is often overlooked when analyzing
policymaking.

studies generally focus on how the policy is

made and not on evaluating whether the end result of the
policy is in line with its initial goals or whether the end
result is even desirable.
In the case of refugee policy, an assessment of policy
outcome must include more than merely a determination of
whether

policy goals

were met.

Because

refugee policy

directly impacts human beings and is guided by a desire to
protect persons in a vulnerable position, any evaluation of
outcome must examine whether persons seeking safe haven from
violence in their homelands are indeed accorded protection and
assistance. This comparative policy analysis evaluates policy
outcome according to both its fulfillment of stated goals and
its treatment of persons fleeing persecution.
Two final hypotheses relate to the content and outcome of

31

policy when foreign or domestic policy variables dominate over
international legal considerations.
outcome

proves more

In these cases, policy

restrictive and

less

uniform as

it

responds to variations in policymakers' perceptions of policy
issues.
When foreign policy variables exert the most influence,
policy changes according to the nationality of the migrants.
In this case, refugee policy serves to further foreign policy
goals.

Migrants emanating from countries with "friendly"

governments are not regarded as refugees but rather as illegal
immigrants.
but

only

is

International law may receive formal recognition
applied to

migrants

governments deemed unfriendly.

fleeing

countries with

Overall, the policy allows for

more diversity in the definition of its targets, viewing them
variously as refugees or illegal economic immigrants, and
permits more discretion in policy implementation to actors
predominately concerned with pursuing foreign policy goals.
When domestic policy variables dominate, policy again
varies depending on how policymakers perceive the migrants.
If they are viewed as harmful to the economy or a threat to
social and political order, then policymakers may decide to
deny them the right to remain in the country regardless of the
migrants' objective reasons for leaving their home countries.
If they are seen as a useful source of labor, they may be
permitted to remain even if not granted legal recognition as
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refugees or immigrants.

such perceptions potentially vary

over time and from region to region within a country.

Thus,

policymakers may vest the enforcement arm of the government's
immigration service with the authority to implement policy
according to current local circumstances.
Policy sometimes is not clearly dominated by one set of
variables over another but results from a compromise among the
competing influences on policymakers.

In this case, policy

outcome often turns out to be inconsistent and subject to
considerable discretion on the part of different actors with
authority over certain aspects of policy.
respond

to

domestic

policy

variables

One aspect may

while

influenced by foreign policy considerations.

another

is

As a result,

refugee policy can cover a broad spectrum of outcomes, ranging
from strict adherence to international legal norms on the
generous end to the complete refusal to recognize migrants as
refugees on the restrictive end.

Chapter 3 examines in more

detail some potential refugee policies available to Mexican
and united states policymakers.
represent

not

just

independent variables.

the

These potential policies

differential

influence

of

the

The countries' historical experiences

with immigration and their ideological traditions, which are
explored in Chapter 2, also shape their policy options.
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Literature Review

Research in the area of refugee policy has been dominated
by an emphasis on assessing the international scope of the
refugee phenomenon and the international responses to it,
including the role of international refugee law and the United
Nations High Commissioner for Refugees (Gordenker 1987; Keely
1981; Kritz 1983; Rogge 1987; Smyser 1987).

Little research

has been conducted on the process of making refugee policy in
individual countries and even less on systematically comparing
policies

and policy processes

in

two

or more

countries

(Loescher 1989:4).
United states refugee policy has been the subject of
increased research in the past few years.
investigates

various

aspects

of

U.S.

The li terature

policy,

directing

considerable attention to the policy's historical development
and current content.
policy

to

broader

A few studies relate United states
migration

issues.

Another

literature focuses on Mexico's refugee policy.

body

of

These studies

examine either overall Mexican policy toward Central Americans
or particular aspects of that broader policy.

A third focus

of the refugee literature involves comparisons of refugee
situations worldwide.

A small body of literature also exists

that explores the future trends in refugee situations and the
international community's potential response.
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Loescher and Scanlan provide an extensive examination of
the history of u.S. refugee policy, reviewing the response to
different groups of refugees from World War II to the Reagan
Administration (Loescher and Scanlan 1986).

Another recent

study presents a brief history of the treatment of refugees in
the united States and then discusses current u. S. refugee
policy, and the various responses to it from Congress, the
courts, and the sanctuary movement (Zucker and Zucker 1987).
Neither study, however, compares united states policy to the
policy responses of other countries.

Both studies draw

attention to the varying influence of foreign and domestic
policy factors on the united states' response to refugees and
asylum seekers, but they fall short of providing a theoretical
framework for their discussions of the development of u.S.
refugee policy.

Instead, they focus primarily on the content

of united states policy.

These case studies add much to the

overall knowledge of u.s. refugee policy, although Loescher
and Scanlan (1986) barely touch on the situation of Central
American refugees.
hand,

Zucker and Zucker (1989), on the other

devote considerable attention to the United States

treatment of this group of immigrants.
Yarnold (1990) provides the most systematic analysis of
the

formation

and

implementation

of u. S.

refugee policy

through the examination of variables influencing policymaking.
Her study indicates the

important role played by public
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interest

groups

in

the

policymaking

and

implementation

process.

She also identifies autonomous government actions in

pursuit of "state interests" as exerting critical influence on
refugee policymaking.

While Yarnold' s work constitutes a

valuable step towards assessing the factors shaping refugee
policymaking in the united States, the study proves limited in
its applicability to policymaking in other political systems
without recasting and restructuring the variables and their
inter-relationships.
Several other books examine united states refugee policy
as part of a larger study of international migration (Gibney
1988; Rystad 1990), the worldwide refugee crisis (Ferris 1985;
Kritz 1983; smyser 1987), or U. S.
generally

(Papademetriou

immigration policy more

and Miller

Tucker, Keely, and Wrigley 1990).

1983;

Reimers

1985;

Once again the emphases of

these works explain and discuss the content of policy.

Only

the studies focusing on immigration and u.S. foreign policy
delve significantly into the policymaking process and then
only

do

so

in

a

limited,

although

useful,

fashion

(Papademetriou and Miller 1983; Tucker, Keely, and Wrigley
1990).
Mexico's refugee policy has received far less extensive
and detailed attention,

with much of the research being

conducted by a handful of scholars (Aguayo 1985; Aguayo and
Fagen 1988; Ferris 1987; Ferris 1984).

The research on Mexico
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addresses both the content of policy and the policymaking
process, but Ferris tends toward the descriptive, with little
theoretical analysis conducive to comparative study.

Ferris'

attempt (1987) at a broader comparison of different national
policy responses to Central American refugees is predominantly
descriptive and does not employ any systematic framework for
comparing the policies. Aguayo and Fagen's (1988) comparative
study of united states and Mexican policy toward Central
Americans attempts to compare the factors influencing policy
in the two countries, but it is limited in detail and depth of
analysis, due partly to its publication as a monograph and not
a book.

The subject merits a deeper comparative analysis of

the policymaking processes in these countries and how their
particular policy circumstances shape policy content and
outcome.
The Georgetown University Center for Immigration Policy
and Refugee Assistance published a series of monographs in
1988 and 1989 on a range of topics related to Central American
migration.
Fagen

In addition to the comparative study by Aguayo and

(1988) ,

the

monographs

examine

the

plight

of

unrecognized Guatemalans in Chiapas (Salvad6 1988), Central
Americans

in

Mexico

city

(O'Dogherty

1989),

Guatemalan

repatriation (Manz 1988b), and Salvadoran migration to the
United states (Montes Mozo and Garcia Vasquez 1988).
series

provides

important

information

on

This

little-studied
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aspects of the Central American migration situation.
Moving beyond the United states and Mexico, a number of
edited volumes focus on refugee problems in various parts of
the world

(Ferris 1985;

Rogge 1987;

Smyser 1987).

These

works, however, do not constitute systematic comparisons of
refugee policy.
comprise
Little

The chapters on the different countries

separate

discussions

of

theoretical

analysis

ties

the

refugee

the

situations.

assorted

studies

together, and they are primarily descriptive.
The lack of an adequate data base is one reason for this
descriptive focus (Loescher 1989: 4) • Descriptive case studies
prove valuable in adding to the existing knowledge of refugee
situations.

As this data base develops it becomes important

to turn to advancing theoretical knowledge of refugee policy.
Loescher

indicates

that a

"comprehensive theoretical

framework ••. to explain and compare government policies"

is

sorely

No

lacking

in

the

refugee

literature

(1989:4).

research has yet compared systematically governmental policy
goals or the mechanisms to achieve those goals employed in
response

to

an

influx

of

refugees

and

asylum-seekers.

Likewise, the factors shaping those policy decisions and the
outcome

of

attention.

those

policies

have

not

received

adequate

such research is an important aspect of increasing

understanding of how governments respond to refugee flows, why
they respond as they do, and what effect such responses have
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on refugees in different contexts.
Another focus of much of the recent literature on refugees
looks to the prediction and possible prevention of future
refugee flows, and how to improve national and international
responses to those flows (Gordenker 1987; Loescher and Monahan
1989).

A more detailed understanding of governmental policy

responses

and their effects will assist in this effort.

Identifying factors linked to the development of generous as
compared to restrictive policies also is critical to improving
the

responses

of the

international

community to refugee

situations.
This interest in improving international responses to
refugee

crises

has

an

implication

international law relating to refugees.

for

the

analysis

of

The body of laws and

norms guiding national and international responses to refugees
now are being discussed in terms of an international refugee
regime (Loescher and Monahan 1989; Zolberg, Suhrke, and Aguayo
1989).

Besides

a

discussion

of

the

meaning

of

an

international refugee regime and how it emerged, these studies
also assess the shortcomings of the regime for adequately
responding to the current refugee crises and the need to
develop improved international guidelines for dealing with
refugees.
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Methodology

This dissertation utilizes a policy design framework to
analyze and compare Mexican and united states policy regarding
Central

American

identifies

and

migrants.
analyzes

The
the

policy

basic

design

approach

components

of

the

policymaking process, such as the actors involved, the setting
of goals, and the reasoning used to link goals with policy
instruments to achieve those goals.

It also examines the

content of policy and its outcome -- what the policy actually
does in practice.
The comprehensive and integrative nature of the policy
design

approach

makes

it

particularly

useful

for

policy

analysis concerned with the content of policy and its effects
as well as with the policymaking process.

Many approaches to

policy analysis focus primarily on the policymaking process
and disregard policy content (Almond and Powell 1966; Jones
1984;

Lindblom 1968).

Those approaches

that do

look at

content generally focus on a particular aspect of the content,
such as the characteristics of statutes and their relationship
to implementation (Berman 1980; Mazmanian and Sabatier 1983),
or

how

policy

content

is

perceived

to

affect

different

interests in society which then determines the policymaking
process (Lowi 1964).

Policy content more broadly conceived

receives little attention.
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The trend in the 1950s and 1960s examined public policy
in order to learn more about the workings of Congress and
interest groups -- policy process issues (Truman 1951), or
about sources of support for the political system

(Easton

1965; see Ranney 1968 for a discussion of this trend).
began to

change

in the mid

1960s when

This

interest grew

in

learning what policy content can teach the policy analyst
about the policymaking process (Lowi 1964) or about policy
outcome, that is, the effect of policy on society and the
political

system

(Ranney

1968;

examination of policy content

Wade

largely

1972).
failed

However,
to

identify

elements common to policies so that they could be compared and
analyzed.

Instead, attempts at distinguishing policies were

based on differentiating between such concepts as "material"
and "symbolic" issues or "areal" and "segmental" policies (see
Froman 1968 for a discussion of the different categorizations
of policy content).
(1964)

trichotomy

Some conceptual distinction, like Lowi's
of

distributive,

regulatory,

and

redistributive policies, proved useful for advancing analysis
of the policymaking process and for understanding how policy
content can shape it.

In general, however, little insight was

gained from these attempts at
actual

elements

or

categorizing content about the

components

of

policies,

how

these

components compare across policies, how they are decided upon
by policymakers, and how they shape policy outcome.
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The policy design approach,

in contrast ,

permits an

analysis of the specific elements of policy content, such as
goals and policy tools or instruments,
process

of

"designing"

facilitates

a

effects

policy

of

examining

more direct

outcome

applicability

or making

of

the

that

policy.

examination of

correspond
it

in addition to the

also
policy

to
is

the

instruments

also

how outcome

initial

possible

It

to

or

goals.

By

assess

the

chosen

and

the

validity of the underlying theory of causation linking policy
tools and goals.
The policy design approach is new to the field of policy
analysis.

While its usefulness to a comparative analysis of

policies has been suggested (Schneider and Ingram 1988:63),
the approach has yet to be used to compare systematically
specific policies.

By employing a policy design framework in

such an analysis,

the approach can be further ref ined and

assessed.

In addition, because of the comprehensiveness of

the policy design approach, its use in analyzing two refugee
policy cases will add extensively to the understanding of that
sUbstantive policy area.
The particular framework employed in this analysis of
refugee policy in Mexico and the united states largely derives
from the work of Schneider and
Schneider 1988).

Ingram

(1988;

Ingram and

Policy implementation forms a central focus

of their work and of much of the policy design literature
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generally.

Policy design,

indeed,

emerged as a

distinct

approach due to interest in understanding policy failure and
its link to implementation that was a major focus of the
policy

field

in

the

1970s.

Proponents

of

the

approach

generally share the view that many sources of failure can be
traced to flaws in the initial policy design as set out in
statutes and not just to problems at the implementation stage
(Ingraham 1987; Ingram and Schneider 1988; Linder and Peters
1987).
The policy design approach, therefore, scrutinizes the
"design" of policy statutes in order to improve initial policy
formulation,

to

understand

the

designing successful policies,
cause later failure

difficulties

involved

in

and to identify flaws that

(Bobrow and Dryzek 1987; Dryzek 1983;

Ingram and Schneider 1988; Schneider and Ingram 1988).

It

examines how choices among policy instruments and designs are
made, what theories of causation guide policy choices, and
what actors participate in the design process (Ingraham 1987;
Schneider and Ingram 1988; Linder and Peters 1987).
According to Ingram and Schneider (1988:7) "there is an
emerging convergence of views about the core elements of
policy design and about the way they are arrayed in a policy
space. "

These core elements serve as the common units of

analysis that permit policy designs to be compared across
different arenas and at different times.

The framework set
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forth here for comparing Mexican and United states policy
concerning Central American migrants incorporates these core
elements into a five-step policy design analysis.

Analysts

have identified policy elements other than those proposed by
Ingram and schneider, but these tend to be too numerous and
cumbersome to use effectively (for example, see: Wade 1972).
The set of elements identified by Ingram and Schneider both
simplify the analysis of content and provide the flexibility
to examine the broad range of policy types.
The

first

step

in

applying

this

framework

to

the

particular cases of Mexico and the united states identifies
the core elements of each country's initial policy design and
compares them to illustrate similarities and differences.
core elements of a policy design are: 1)
goals; 2)

The

its objectives or

the targets of the policy, that is, those people

whose behavior the policy is attempting to affect;

3)

the

agents chosen to carry out the policy; and 4) the linkages
among these three elements

(Schneider and Ingram 1988:68).

These linkages include policy tools or instruments "that are
intended

to

motivate

implementing

agencies

and

target

populations to make decisions and take actions consistent with
policy objectives"

(Schneider and Ingram 1988:68).

In the

case of refugee and immigration policy, instruments usually
consist of the apprehension, detention,

and deportation of

illegal immigrants; the asylum adjudication process; and the
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establishment of refugee camps.
Policy linkages also include theories of how and why the
choice of policy instruments produce the desired outcome.

For

example, if a policy's goal is to recognize immigrants from a
certain country as refugees and to adhere to international law
concerning the treatment of refugees,

one possible policy

instrument would consist of awarding these immigrants refugee
status and placing them in camps.

In camps refugees can be

provided with the protection and assistance international law
prescribes.
The next step in the proposed framework explicates the
similarities and differences in the policies of Mexico and the
United

states

in

light

of

the

circumstances in the countries.

particular

policymaking

The purpose of this step is

to identify the variables shaping the policy decisions and
analyze how they function in the different countries.

In the

case of refugee policy such variables include those identified
above -- the characteristics of the refugee population, such
as its source, size, and location; how the presence of these
people impact society, the economy, and the domestic political
situation;

foreign

policy

considerations;

and

perceived

international law obligations.
The

third

step

in

applying

the

framework

in

this

comparati ve analysis of refugee policy traces the policy
design process from the policy formulation stage through to
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the outcome of policy.

Ingram and Schneider see policy design

occurring "at all levels of government and during all phases
of policy cycles" (1988:4).
forth

in

statutes

at

The initial policy design as set

the

formulation

stage

is

further

"designed" while in the hands of the agents entrusted with
implementation.

statutes often only set out the general

policy guidelines and leave the details to be filled in by the
executive agencies responsible for policy implementation.

The

implementation stage also tests the theories of causation
underlying the choice of policy instruments.
accurate

and

the

proper

instruments

Whether they are

were

chosen

becomes

apparent when the policy is implemented and its outcome can be
compared to the policy's initial goals.

What often happens is

that, after the policy outcome is known, the initial goals
must be adjusted to better fit the reality of the policy
context or policy instruments are modified so as to bring the
outcome closer to the desired goals.
the

comparative

analysis

the

So at this third step of

focus

is

on

examining what

happens to the policies' designs as they are implemented and
on assessing their outcomes in light of initial goals.
The

fourth

adjustments

made

policymakers
analyzes

the

adjustments.

step
to

received
factors

in
the

the

proposed

initial

feedback
that

analysis

policy

on

shaped

its
the

design

outcome.
decision

examines
after

the

It

also

to

make

In addition, the specifics of the policy design
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changes

are

identified

whether

goals

were

adjusted,

different policy instruments employed, or different agents
chosen.
The fifth and final step in utilizing the framework is to
follow the revised policies through as they are implemented to
assess their outcomes once again and how they correspond to
the current policy goals.

Because policy design is conceived

as an ongoing process, these revised policies will undergo
further assessment and revision,

and the framework can be

utilized to trace such revisions as long as warranted.

In the

cases of Mexican and united states policy concerning central
American migrants, the analysis covers the period 1980 through
1991, and encompasses at least three policy revisions for the
United states and six for Mexico.
The data used in the policy design analysis was compiled
by means of a detailed study of Mexican and united states
governmental
interviews

statutes and written policy statements,
with

various

governmental

officials,

and
non-

governmental personnel working with central American migrants,
and Central American migrants themselves.

Information on

policy goals, instruments, and outcomes also was culled from
governmental and non-governmental

reports

on the Central

Americans, and from such secondary sources as articles and
newspaper accounts that assess policy implementation and
outcome.
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On four occasions, from 1984 through 1990, research was
conducted in Mexico. A broad range of people were interviewed
in Mexico City, in the refugee settlement areas in the states
of Chiapas, Campeche, and Quintana Roo, and in the United
states/Mexico border area. Those interviewed included Mexican
governmental officials and personnel, UNHCR representatives,
academics, journalists, non-governmental relief workers and
human rights advocates, and Central American immigrants.
In the

United states,

interviews were

conducted

in

Washington, D.C.; south Texas; Tucson, Arizona; and southern
California with governmental officials, academics, attorneys,
church workers, relief and advocacy-group personnel assisting
Central

Americans,

and

a

number

of

Central

American

immigrants.

outline of the Dissertation

The range of past policy experiences and the ideological
views of the policy makers heavily influence policy decisions.
Chapter Two examines the historical responses of Mexico and
the united states to previous refugee situations, including
their
asylum,

ideological
and

traditions

illegal

immigration and

toward

immigration,

refugee

and

legislation.

refugees,
pertinent
In

political
domestic

addition,

this

chapter reviews the body of international law relating to
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refugees and displaced people that further shapes the context
from which the countries responded to the new immigration
situation.

Chapter Two concludes with a discussion of the

situation regarding Central American migration in 1980-81 that
led Mexico and the united states to readjust their policy
responses.
Chapter Three analyzes the three sets of independent
variables affecting the policy responses of Mexico and the
united states.
greater detail.

The chapter discusses each set of variables in
It also examines how they are perceived to

interact and how the intervening variables of characteristics
of the immigrant population, national capabilities, and the
degree of openness of the political system influence their
relati ve importance in shaping policy.

The chapter then

explores some policy options open to the policymakers

in

Mexico and the united states depending on the set or sets of
independent variables exerting the most influence.
The analysis and comparison of Mexican and united states
policy design constitutes the subject of Chapters Four and
Five.

In these chapters, the policy design framework set out

above will be used to examine the policy responses of these
countries to the changed immigration situation concerning
Central Americans.
independent

The focus is on how the three sets of

variables

shape

the

content

of

policy,

its

outcome, and the policymaking process in these two countries.
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The

final

chapter

discusses

the

results

of

the

comparative policy design analysis -- the similarities and
differences in the two countries' policy goals, instruments,
and

outcomes;

the

differing

influences

of

the

sets

of

variables on the policy design process in Mexico and the
United states; and the validity of the various hypotheses set
forth above.

It also evaluates what has been learned in this

study about how the governments responded to mass-influx
situations

and

examines

the

difficulties

that

hamper

governmental efforts to design effective refugee policies.
The chapter concludes with an assessment of the usefulness of
a

policy

design

framework

for

comparing

policies

cross

The Central American refugee dilemma continues.

This

nationally.

study

seeks

to

provide

details

on

the

responses

of

two

countries touched by the flight of these Central Americans.
with increased understanding of their policy motivations and
decisions perhaps other international and national actors can
be better prepared to respond to new refugee situations.
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Chapter 2
Prelude to the Policy challenge:
Historical, Ideological, and Legal Influences

Recent Mexican and United states policy toward central
American immigrants draws upon approximately two hundred years
of

national

immigration

experiences

for

each

country.

Governmental policy decisions are guided not just by current
domestic and international law pertaining to immigration and
refugees or by policymakers' views about foreign and domestic
policy issues.

Ideological traditions and the historical

treatment accorded immigrants of various types help shape the
policymaking context.

The process of designing policy cannot

be

ei ther

separated

from

the

immediate

governmental

environment or broader societal and historical influences.
This chapter examines the historical development of Mexican
and united states immigration and refugee policy with the goal
of identifying the past national experiences, governmental
practices, and ideological traditions that shaped the recent
policy responses of these two countries.
In addition to analysis of the historical and ideological
influences on policy, the existing domestic and international
legal norms that guide policymakers also must be understood.
These laws set the range of policy options available to
decisionmakers.

This chapter therefore briefly examines the
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Mexican and United states laws in effect in 1980 relating to
refugees,

asylum,

and

illegal

immigration.

These

laws

represented the domestic legal guidelines that policymakers
had to draw upon in formulating policy.

Chapters 4 and 5

assess how policymakers made use of them in response to the
Central American influx and how they were modified over the
1980-91 period.
Another aspect of the policymaking context includes the
existing international law relating to refugees.

Policymakers

in Mexico and the United states could draw upon legal norms
other than their respecti ve domestic
policy.

laws in formulating

A sUbstantial body of international law exists to

guide nation-states in their treatment of refugees and asylum
seekers.

In addition to international and regional agreements

dealing specifically with refugees, such as the 1951 U.N.
Convention

relating

to

the

status

of

Refugees

and

the

Convention on Territorial Asylum, several other conventions
pertain in part to persons fleeing war and persecution.

This

chapter briefly examines the relevant passages of the most
important of these.

The chapter also discusses the role

played by the Office of the United Nations High Commissioner
for Refugees, whose mandate includes protecting refugees and
encouraging national governments to adhere to the terms of the
refugee agreements.
This

chapter ends

with a

brief description

of the
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situation

in Mexico

and

the United

states

in

1980

that

influenced the countries' responses to the influx of Central
Americans.

It also notes the differences in character between

this and earlier immigration experiences in Mexico and the
united states.

Mexico's Historical Experience

Like

all

Western

Hemisphere

countries,

European

immigration played a crucial role in shaping the composition
of Mexico's population and its national identity.

Unlike its

northern neighbors, the united states and Canada, and certain
South American countries, Mexico's immigration influxes came
overwhelmingly from just one European nation, spain.

Colonial

immigrants left their mark upon all aspects of life in New
Spain,

contributing to the unique blend of indigenous and

Spanish features that characterize Mexico's population and
culture.
this

Despite periodic attempts at attracting newcomers,

mestizo

society

later

experienced

only

scattered

influences from other European and North American sources,
while

Spanish

immigration

once

again

exerted

a

profound

influence on Mexico in the twentieth century.
One
settlers

of

the

from

earliest
the

cases

United

involved

states

into

the movement
Texas

at

of
the

encouragement of Mexican officials concerned about the dearth
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of population in the borderlands and the potential inability
of Mexico to retain control of the area.

Unfortunately for

Mexico, the scheme backfired and led to the secession of Texas
as an independent nation in 1836 and its annexation by the
United states in 1845.

However, fears about losing territory

due to underpopulation proved well-founded when Mexico later
lost another large chunk of its northern holdings to the
United states as a result of war (1846-48) and the Gadsden
Purchase (1856)

(Alba 1982:103).

The next significant foreign influence on Mexico resulted
from direct intervention and occupation when the French placed
Austrian Archduke Maximilian von Hapsburg on

the Mexican

throne in 1864 where he remianed until the defeat of French
troops and the ouster of the empire in 1867.

However, little

permanent immigration resulted from this interlude.
the

political

and

economic

instability

that

In fact,

plagued

the

country throughout most of the nineteenth century discouraged
immigration.
Porfirio

Diaz

(1876-1911)

established

a

measure

of

political stability, and attention focused on modernizing the
Mexican

economy.

immigration
country's
1974: 152) •

as

a

The
means

resources

government
to

(Alba

Officials hoped

settle

actively

lands

1982:103;

and

encouraged
exploit

the

Sanchez-Alb6rnoz

to attract educated,

skilled

immigrants who could provide the know-how to modernize the
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country.
The economy opened to foreign investment, with British
and

united

states

participants.
ways

business

interests

being

the

main

Foreigners gained many advantages and in some

received

more

favorable

treatment

than

nationals.

Foreigners could easily immigrate and acquire citizenship, and
were granted various economic benefits (Cumberland 1968:195).
Despi te the favorable treatment extended as an enticement
to foreigners, immigration did not have "the desired effect on
either the size or composition of population" (Alba 1982: 17).
Although Mexico under Diaz at last had the political stability
conduci ve to immigration, it lacked the economic opportunities
and the demand for manual labor that drew immigrants to places
like Argentina, Brazil, and, in particular, the United states
(Sanchez-Alb6rnoz

According to the Mexican

1974:152-3).

census of 1900, only 57,507 foreigners resided in the country,
or about 0.5 percent of the whole population (Sanchez-Alb6rnoz
1974:153).

Not only did the Porfiriato witness minimal immigration,
but the few foreigners who arrived did not represent the
European

farmers,

skilled

desired by the government.

laborers,

and professionals so

Instead, they migrated from what

were considered less desirable countries -- Britain, China,
Spain,

and

agriculture.

the

United

Many,

states

in fact,

and

few

engaged

in

did not participate in any
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economically meaningful pursuits, but rather came to Mexico to
live the easy life that the favorable official attitude toward
foreigners fostered (Cumberland 1968:197).
Some immigrants, however, contributed economically as
either agriculturalists and small merchants, like the Chinese,
or as entrepreneurs (Cumberland 1968:197).

Although few in

number, these foreign investors and entrepreneurs were highly
visible due to their control of key economic enterprises, such
as railroads, telegraphs, financial institutions, and large
landholdings.

Their activities and preferential treatment by

the Diaz government set root in Mexico a strong popular antiforeign

attitude

time

of

the

of

the

new

government's official ideology (Cumberland 1968:197-8).

The

revolution

1917

and

that

became

Constitution

intensified
an

that

at

important

emerged

the

feature

from

the

period

of

revolutionary change in Mexico contained rigid provisions
against

foreign

participation

in

the

economy.

strict

immigration and citizenship laws further protected against a
resurgence of foreign influence in Mexico's internal affairs.
Mexico's

bloody

and

protracted

revolutionary

period

(1910-1920) actually resulted in a population decline of about
one million.

Many Mexicans migrated to the United states to

escape the violence and others perished in the civil strife or
the severe influenza outbreak that struck the country during
the period (Sanders 1974: 1). After the violence subsided, the

56

new leaders,

desirous of enhancing national security and

economic development, promoted population growth both through
natural means

and

immigration.

economic opportunities for

However,

foreigners

the restricted

and the precarious

economic situation in the country as a result first of civil
strife and then of world depression, offered little attraction
to

lure

immigrants.

But

by

the

1940s

Mexico's

natural

population growth rate began to accelerate and reached such
levels that it forced the government after 1970 to revise its
pro-natalist and pro-immigration policy to one promoting
population control (Alba 1982:104).

Immigration generally

remained limited until the 1980s, with the influx of Spanish
refugees during 1938-42, the seasonal migration of Central
American agricultural workers beginning in the 1960s, and an
ongoing but modest influx of North Americans being the only
significant exceptions.
The General Law on Population enacted in December 1973
reflects change in Mexican policy from the pro-natalist and
pro-immigration position represented in the previous General
Law

on

population

(1947)

to

an

emphasis

on controlling

population growth (Alba 1982:103-4; Sanders 1974:1-2).

The

current Law covers a broad range of issues relating to the
country's population with the purpose of regulating "its size,
structure, growth, and distribution in the national territory"
in order to assure "equitable participation in the benefits of
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economic and social development" (Friedland and Rodriguez y
Rodriguez

1987:10).

It

gives

the

Interior

Ministry

(Secretaria de Gobernacion) in the federal executive branch
the authority to take the necessary measures to carry out the
law,

including

establishing

family

planning

programs,

regulating the entry of foreigners, and granting political
asylum.

This important legislation governing immigration and

political asylum is discussed in more detail later in this
chapter.
While immigration has affected Mexico only in a limited
way since independence (1810), the country has developed a
strong tradition as a place of refuge for persons fleeing
political persecution.

The newly independent nation quickly

established a pattern of support for persons seeking asylum or
protection from prosecution for politically motivated crimes.
The first international convention signed by Mexico (1823)
included the principle of asylum (Aguayo 1985: 84).
the

nineteenth

century

Mexico

signed

various

Throughout
bilateral

agreements containing provisions against the extradition of
persons accused of political crimes or common crimes committed
for political reasons

(Aguayo 1985: 84) •

Such agreements

placed Mexico in the forefront of nation-states that gradually
accepted this emergent principle of international law.

These

agreements actually affected only very few people, but the
recognition by the Mexican government of the existence of
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special rights for those fleeing political persecution set a
precedent the country continues to follow.
Building

on

the

groundwork

laid

in

such

nineteenth

century treaties, Mexico in the twentieth century developed an
international
reputation

reputation

arose

in

as

the

a

country

decades

of

asylum.

following

its

Revolution as the new government established a
welcoming

persons

fleeing

individualized

The
1910-20

policy of

persecution

or

generalized repression at the hands of dictatorial regimes.
This welcome grew out of the nation's revolutionary heritage
which signalled a

break with its earlier experience as a

country vulnerable to foreign influence and steered by the
interests of the wealthy class.

To demonstrate this new set

of power relations, Mexico's government and society accepted
persons

escaping

from

countries

still

suffering

under

tradi tional ·llnequal and repressi ve power structures.

The

government also continued with its tradition of recognizing
the concept of asylum by ratifying between 1928 and 1969 five
regional agreements pertaining to political asylum.

The key

features of these agreements are examined in a later section
of this chapter.
Beyond a few isolated individual cases of asylum, such as
the flight of Leon Trotsky from Stalin's dictatorial control
of

the

Soviet

Union,

the

most

notable

manifestation

of

Mexico's refugee. policy involved the thousands of Spanish
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Republicans who fled Franco's victory in the Spanish civil War
(1936-9).
The precise number of Spaniards who entered Mexico during
the post-Civil War period is not known because of incomplete
and unsystematic record-keeping.
to 40,000 (Fagen 1973:38-9).

Estimates range from 15,000

This was Mexico's first, and

prior to the recent Central American influx, only experience
wi th mass

immigration and resettlement.

Because of the

poli tical circumstances surrounding the Spanish Republican
exodus -- the fact that the Republicans had fought to maintain
a popularly elected reformist government against an elitist,
conservative opposition -- the Mexican government took great
interest in providing assistance to the vanquished.

Mexico

was the only country to provide continued support to the
Republican side during the civil War and was quick to extend
safe haven to as many refugees as possible (Fagen 1973:23-4,
31-3).

Before the final collapse of the Republican government

and the mass exodus of its supporters across the Pyrenees into
France, Mexico already had admitted some five hundred Spanish
orphans and a small number of spanish intellectuals (Fagen
1973:26-7).

The administration of Lazaro Cardenas (1934-40)

then continued its support for the Republicans by enacting a
specific law to admit thousands more refugees once their
defeat was imminent
1987:2) •

(Friedland and Rodriguez y Rodriguez
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Mexico also perceived in this refuge
to

augment

influx the chance

its population with educate

and

newcomers from a similar cultural background.

industrious

Thus, despite

the proportions of the influx, the Mexican government saw many
advantages and few drawbacks in the Spaniards' arrival.
view was

bolstered

by the

commitment

of

This

the Republican

government to fully cover the financial costs of transporting
and resettling the refugees (Fagen 1973: 34).

Furthermore, the

Mexican government was able to select which of the refugees
from the camps in France it would accept and where they would
be resettled in Mexico.
The result was that Mexico presented a liberal, generous
image to the world as

it admitted thousands

of

Spanish

refugees and at the same time finally obtained the infusion of
foreign workers and professionals so desired for the last half
century.

The Cardenas government had continued the policy of

encouraging immigration as a means to promote the development
of the nation,

and the arrival

of the Spanish refugees

represented a limited attainment of that goal (Friedman and
Rodriguez y Rodriguez 1987:2).

By welcoming the Republicans

in the way it did, the Mexican government managed to exert a
measure of control over the immigration process and thereby
minimize any negative repercussions from a sudden expansion in
the country's foreign population.

This refugee episode, of

course, was not without its difficulties and social tensions,
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but overall it is viewed by Mexico with pride and generally
regarded as a positive national experience.
Over the course of the next four decades, the Mexican
government continued to admit various
persecution

in

their

home

individuals fleeing

countries.

However,

precise

information on the numbers of past refugees or their legal
status is not available from the Mexican government (Friedland
and Rodriguez y Rodriguez 1987: 1) .

Most of the newcomers

hailed from Latin American countries, but Mexico received some
seeking escape from the horrors of World War II.

The most

visible group to arrive from Europe consisted of 600 Polish
refugees who settled in the state of Guanajuato (Friedland and
Rodriguez y Rodriguez 1987:2).

In the decades to follow,

asylum seekers came from Guatemala after the 1954 coup d'etat
and from Cuba both during the Batista (1934-1959) and Castro
(1959-present)

regimes;

they

fled

the

Uni ted

states

intervention in the Dominican Republic (1965) and the military
dictatorships
Uruguay

in

Argentina,

(Aguayo 1985: 85).

Bolivia,

Brazil,

Chile,

and

They arrived in modest numbers,

generally were the better educated and more elite members of
the political opposition, and could be absorbed into Mexican
society relatively easily.

The Mexican government was able to

select who entered and make sure they qualified for asylum
under domestic law (Aguayo 1984:17).
Granting such people asylum also coincided with Mexico's
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supportive attitude toward social revolution and certainly
bolstered its image as a country of asylum.

Mexico's asylum

tradition and support for social revolution represent two of
its key foreign policy pillars.

In the late 1970s when social

conflict and government repression intensified in several
Central American countries, Mexico once again granted asylum
to various opposition leaders from EI Salvador, Guatemala, and
Nicaragua.

But the country's asylum tradition faced a severe

test when thousands of Salvadoran and Guatemalan workers and
peasants started to cross the border in the 1980s.

united states Historical Experience

The United states experienced a more extensive and varied
history of immigration than Mexico.
united

states

has

been

the

From colonial days the

destination

of

millions

of

immigrants from allover the world drawn by the chance to
better their lives.
also

developed

In the twentieth century, the country

into

a

refuge

for

people

escaping

from

government-perpetrated persecution in their homelands. 1
Most

of

the

details

of

this

rich

and

extensive

lZucker and Zucke'r (1987:xiv) draw the following
distinction between immigrants and refugees. The former
choose to leave their homelands based on the hope of
bettering their lives. The latter are forced to leave their
homes, and seek protection and new lives elsewhere.
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immigration experience are beyond the scope of this study.
Instead, a condensed overview of that experience is presented
through a discussion of the three following historical trends.
These

trends

highlight

those

features

of

united

states

immigration history most pertinent to a modern-day analysis of
refugee policy.
1)

U.S.

immigration policy,

long characterized by a

conflict between promoting immigration and seeking to curb it,
has exhibited a gradual but steady movement towards a more
restrictive response over the last century. Congress, driven
by concern about domestic policy issues, led the move first to
place qualitative and then quantitative limits on immigration.
2) Immigration policy elicited a growing involvement by
the

executive

branch

in

the

mid-twentieth

century

when

refugees emerged as conceptually distinct from traditional
immigrants.
officials

Congress,
motivated

at the behest of executi ve branch
by

foreign

policy

considerations,

instituted programs of limited duration and scope to address
the post-World War II refugees crises.
3) After 1960, Congress gradually recognized the need to
develop laws that include refugees as a regular component of
immigration policy •

Legislative action in this area was

viewed

reassert

as

a

way to

Congressional

immigration policy more generally.

control

over
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Development of u.s. Immigration Policy

The United states,

throughout its history,

has taken

pride in the arrival of immigrants lured by both the country's
economic

opportunities

freedom.

Al though

immigration,

a

and
the

its

reputation

for

political

U. s.

generally

has

welcomed

restrictionist current made its appearance

early in the country's history and has grown ever stronger
over the last century.
restrictions were

Beginning with colonial times, limited

placed on

immigration

in an

effort

to

prevent the arrival of persons feared to be a burden on or
harmful to the society and economy.

While the colonies

encouraged immigration as a means to enhance the security of
the

sparsely

development,

populated
concern

frontier

arose

and

about

to

the

promote

arrival

economic

of

certain

"undesirable" persons, such as Roman Catholics, criminals, and
paupers

(Hutchinson

1981:388-93;

Jones

1960:41-4).

Some

colonies attempted to discourage their arrival by requiring
ship captains to pay a bond or head tax on Catholic passengers
or on all passengers as

insurance against their becoming

public charges (Jones 1960:43).
This

practice

of

placing

immigrants continued through the

bonds
first

or

head

taxes

on

century of United

states history, a time when immigration matters remained under
the authority of the states.

This was a period of virtual
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free

immigration,

with

only

a

few

regulations

by

the

authorities of the ports of entry concerned about the quality
of the newcomers.
immigration

The only federal government involvement in

matters

included

the

short-lived

Alien

and

Sedition Acts of 1798 aimed at ridding the country of aliens
considered threats to national security, the 1819 requirement
to

keep

records

of

arriving

immigrants,

and

various

regulations mandating adequate conditions on passenger ships
(Bennett 1963: 10-11).

During this period of free immigration,

from 1820 to 1880, some ten million persons arrived in the
United states (Bennett 1963: 14).
welcomed,

but

their

The newcomers generally were

immigration

also

induced

a

nascent

nativist movement that gained in popularity in the post-1880
period.
As the pace of immigration increased after 1880, with the
arrival

of

over twenty-three million

people

in

the

four

decades prior to 1920 (Bennett 1963:15), support grew for the
imposition of more restrictions.

Also during this period,

Congress took over the role of making immigration policy.

An

1875 Supreme Court ruling (Henderson et ale v. Mayor of New
York, 92 U.S. 259) strengthened the authority of the national
government through a broadened interpretation of the Commerce
Clause,

placing immigration within this

increased federal

jurisdiction (also see: Chae Chang Ping v. United States, 130
U.S.

581,

1889).

The

first

federal

law

restricting
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immigration appeared in that same year; it prohibited entry to
certain limited categories of immigrants

(Bennett 1963:16;

Hutchinson 1981:405).
This 1875 Act established a policy,
Hutchinson

(1981:405)

as

selection

by

characterized by
exclusion,

that

prevailed until the 1920's of gradually placing additional
qualitative restrictions on potential immigrants.

By pursuing

this policy, Congress responded to the popular opinion of the
day that the majority of immigrants then arriving in the
united

states

were

significantly

different

ethnically,

culturally, and economically from the predominantly Protestant
Anglo-Saxons who first settled the country.

After 1880, the

majority of newcomers hailed from the countries of southern
and eastern Europe.

Many were Roman Catholics and Jews, and

came from homelands that lagged behind the British Isles and
northern

Europe

liberalization.

in

industrial

development

and

political

The fear was that these new immigrants did

not share the values of traditional American society and, if
allowed to enter
it.

~n

great numbers, might significantly alter

A fear of inundation by foreign "hordes" threatening to

swamp traditional American society emerged as a prevalent
theme in the immigration debate, and Congress responded to the
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popular fears by passing restrictive laws {Divine 1957:6-7).2
The Chinese, brought in initially as contract laborers
for the mining industry and railroads, were the first national
group targeted for exclusion.

By 1880, Californians, fearing

the growing numbers of racially different residents, clamored
for immigration restrictions.

Congress passed the first of a

series of oriental exclusion acts in 1882.

This first act

halted the entry of Chinese laborers for ten years and denied
them the right to naturalization

(Bennett 1963: 17) •

The

immigration ban eventually was made permanent and extended to
all

Chinese;

other

measures

later

restricted

Japanese

immigration and then largely prohibited it as well beginning
in 1924 (George 1975:100-101,148).
Only immigrants from Asia faced a complete denial of
entry to the united states.

However, Congress, through a

series of legislation from 1882 to 1924, gradually increased
the qualitative restrictions placed on immigrants and then
finally established outright numerical quotas on entrants of
different national origins.

Both the array of qualitative

restrictions and the quantitative limits were aimed at curbing
the tremendous influx from southern and eastern Europe.
2Various scholars since have disputed the idea that the
new immigrants were significantly different from the old
immigrants. Rather, it was the political and economic
situation in the united states that had changed and resulted
in different perceptions of the newcomers (Divine 1957:9-10;
Jones 1960:180-2).
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The

first

general

federal

immigration

law

(1882)

instituted a head tax on each immigrant and denied admittance
to convicts, idiots, lunatics, and those likely to become a
public charge (Bennett 1963: 17) •

Other legislation passed

between 1885 and 1907 gradually expanded the categories of
those

excluded,

adding

such

persons

as

anarchists,

prosti tutes, turberculors, and unaccompanied children. An Act
in 1917 brought together all the excluded classes into one
comprehensive list and established a literacy requirement for
the first time (Bennett 1963:26-8).
Congress
test.

g~appled

for years with the idea of a literacy

Many viewed such a test as an effective way to curb the

entry of southern and eastern European immigrants who often
were poorly educated (Divine 1957: 4-5) •

Three presidents

vetoed a total of four bills providing for a literacy test.
They considered such legislation as bad for foreign relations,
overly restrictive, and contrary to long-established policy
(George 1975:107,112-3).

The 1917 Act finally became law

after Congress overrode President Woodrow Wilson's second veto
(Bennett 1963:26).
Despite the expanded qualitative restrictions, Congress,
after World War I, believed additional measures were needed to
control immigration at a time of growing isolationist and
nativist sentiments

(Jones 1960:274).

The United states

involvement in the war led to an increased anti-foreign mood
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and concern about the loyalty of aliens and citizens who
continued

to

homelands.

display

an

attachment

to

their

ancestoral

The Red Scare of 1919-20 and growth in support for

the Ku Klux Klan set the

stage for

congressional action

instituting immigration quotas based on nationality.

The

first quota act, passed in 1921, was replaced by the more
comprehensive

and

refined

1924

Johnson-Reed

Act.

Their

passage reflected the popular desire to preserve the racial
composition of traditional American society and to stabilize
the country's ethnic balance.

The 1924 Act set an annual

immigration limit of 164,000 and established quotas based on
the

number

of

people

of

each

nationality

in

the

u.S.

population at the time of the 1920 Census (Bennett 1963:51-2) •
This 1924 Act, along with the 1917 Act specifying qualitative
restrictions, served as the basis for immigration policy until
1952.
Economic fears during the Depression of the 1930s and
national security concerns in the 1940s and 1950s strengthened
support

for

the

national

quota

system.

The

next

major

overhaul of u.S. immigration law, the McCarran-Walter Act of
1952, retained the quota system, despite growing opposition to
its

biases

against

northwestern Europe.

immigrants

from

countries

outside

While preserving the quota system, the

Act made some limited reforms in immigration policy.

The Act

completed the process begun in 1943 of eliminating the ban on
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immigrants from Asia, with each Asian nationality assigned a
small annual quota of between 100 and 185 (Bennett 1963:139).
Unlike quotas for other nationalities, however 1 the Asian
quotas were determined not by country of birth but by race,
regardless of birthplace (Divine 1957:154).

The 1920 Census

was retained as the basis for determining the quotas, but a
new, simpler formula was employed.

The Act also revised the

preference system for granting visas within the annual quotas,
elevating economic skills over family ties (Hutchinson 1981:
308-9).

In addition, the Act expanded the list of grounds for

exclusion,

including those relating to subversive aliens,

reflecting the growing preoccupation of the United states with
national security (Divine 1957:176).

The McCarran-Walter Act

(officially known as the Immigration and Nationality Act,
codified at 8 U.S.C.

§

1101) replaced both the 1924 and 1917

Acts and continues to be the basis, in amended form, of U.s.
immigration law today.
Only in 1965 was the national quota system abandoned.

In

that year Congress passed a series of amendments to the 1952
Act, known as the Immigration Act of 1965. They replaced the
quota system with separate annual ceilings for the Eastern and
Western

Hemispheres

of

(Hutchinson 1981: 369-75) •

170,000

and

120,000

respectively

A revised seven-tier preference

system based on family ties and labor needs in the U. s.
governed the distribution of visas to Eastern Hemisphere
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immigrants,

and each country was limited to no more than

20,000 visas per year.
racial

bias

in

u. s.

The Act thus finally eliminated the
immigration

law.

In

1976,

Western

Hemisphere countries were brought under a preference system
and

placed

under

the

20,000

per-country

Additional amendments in 1978 instituted a

annual

limit.

combined world

ceiling of 290,000 and a single, world-wide preference system
(Zucker and Zucker 1987:36).
These

last

two

revisions

in

the

Immigration

and

Nationality Act had the effect of imposing stricter controls
on immigration from Mexico,
tradition of
states.

a country with a

legal and illegal

longstanding

immigration to the united

Prior to 1976, immigrants from Mexico and the rest of

the Western Hemispheric countries had been exempt from most
numerical immigration restrictions.

They were not included in

the quota systems established by the 1924 and 1952 Immigration
Acts.

Their omission was due primarily to the desire to

maintain good relations with the united states' hemispheric
neighbors and to provide abundant low-cost labor to Southwest
agriculturalists (Divine 1957:59,64).

The ceiling imposed by

the 1965 Immigration Act had only a limited impact on Mexican
immigration

because

relatively

few

immigrants

Western Hemispheric countries sought to

from

other

enter the United

states.
The numerical restrictions on legal immigration did not
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create the problem of l-Iexicans entering the U. s. illegally.
In fact, beginning with the 1920s when illegal immigration
first appeared as an issue, most illegal entrants came from
nonquota countries and so were circumventing the qualitative
restrictions (Bennett 1963:88).

Actually, the reasons for

illegal immigration are complex and tied to factors both in
the

sending and

receiving

countries.

Congress

and

the

executive branch have expressed concern about the issue for
decades and taken various measures to try to curb the influx. 3
Nevertheless, the 1976 and 1978 amendments clearly helped push
the illegal flow to new heights by greatly increasing the
backlog of applicants from Mexico.

The growing numbers of

illegal immigrants once again brings up concern about the
country being overrun by a flood of undesirable aliens and has
led to increased support for restrictive laws.

The special Case of Refugees

The discussion up to this point has focused on the
history of united states immigration with no specific mention

3Among the measures employed to curtail the large
influx of legal and illegal immigration from Mexico were the
establishment of the Border Patrol in 1924 (Reimers 1985:
41), the stricter enforcement of administrative controls in
the 1920s (Divine 1957:62), and operation Wetback, that
resulted in the apprehension and deportation of over one
million undocumented aliens in 1954 (Reimers 1985:57).
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of refugees or asylum.

Until the 1940s, no provisions were

made in immigration law for refugees or asylum status.

Not

until the events surrounding World War II did the status of
refugee

emerge

as distinct

from

immigrant.

Despi te

existence of an asylum ideal in United states history

the
the

popular belief that people have fled to the United states to
escape political or religious persecution -- few provisions
ever appeared in law relating to such categories of people
until after World War II (Divine 1957:93).

Several of the

Acts instituting 'qualitative restrictions on immigration -such as those of 1875,
exceptions

for

persons

1882,

1891,

convicted

and 1917
of

-- included

political

offenses

(Bennett 1963: 16-17,21,27). These exceptions entitled persons
convicted of political offenses to enter the U.s.
prohibitions against the immigration of convicts,

despite
and such

provisions as the literacy test were waived for them.

By

incorporating these exceptions into domestic law, the united
states was complying with a principle of international law
just gaining in acceptance in the 19th century.

Beyond these

limited exceptions regarding political crimes, refugees were
not distinguished from immigrants and, therefore, both faced
the same qualitative restrictions and numerical quotas (Divine
1957:93).
The lack of special laws pertaining to refugees emerged
as a critical issue in the 1930s.

Large numbers of people,
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mainly Jews,

tried to flee Nazi Germany only to find most

immigration opportunities closed to them.

As the repressive

conditions in Germany continued to force refugees to depart at
an average rate of about 25,000 a year (Divine 1957:93), a
debate

ensued

in

the

united

states

as

to

whether

the

immigration quotas should be relaxed in order to provide
refuge to these people.
Unfortunately for the refugees, restriction ism remained
strong in the U.S., due mainly to the severe economic problems
associated with the Depression and lingering anti-foreign and
racist

attitudes.

The

antirestrictionists

consisted

principally of representatives of Jewish oranizations but were
joined by clergy from a variety of religious denominations,
liberal members of Congress, and eventually even leaders of
organized labor

(Divine 1957: 93,99) •

The restrictionists

resisted all attempts at liberalizing immigration quotas to
allow more Germans

to enter the United

states.

Even a

proposal to permit refugee children to enter as nonquota
immigrants was blocked in Congress (Divine 1957:102).
While the Roosevelt administration remained virtually
silent on the congressional debate over easing immigration
quotas,

it

did

take

limited

actions

to

streamline

and

liberalize the administrative procedures for granting visas
within the existing laws (Divine 1957:97,102).

Such efforts

provided protection to thousands of refugees, although many
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more were turned away.

Overall, the failure of the united

states to grant refuge to more people fleeing Nazi Germany
shaped the post-war debate over policy once the true scale of
German repression became known after the war.

President

Truman led the efforts to devise a more generous policy to aid
persons displaced by the war, and Congress proved willing to
temporarily modify existing immigration laws. Restrictionists,
however,

continued

to

resist

any

significant,

permanent

revisions in policy.
The Displaced Persons Act of 1948 followed upon President
Harry Truman's December 1945 directive providing for the
facilitated

entry

of

displaced

persons

through

immigration laws (Loescher and Scanlan 1986: 5) .

normal

Over the

course of the next eighteen months the Truman administration,
aided by the efforts of the citizens' committee on Displaced
Persons, lobbied Congress for passage of legislation.

The

citizens' committee proposal called for the entry of up to
100,000 displaced persons a year for four years as nonquota
immigrants (Loescher and Scanlan 1986:10). All Congress would
agree to, however, was the issuance of 202,000 quota visas
over a two-year period, with the visas mortgaged against
future years (Bennett 1963:76).

The Displaced Persons Act

also contained an earlier cut-off date than the one advocated
by the citizens' Committee.
restrictive

provisions,

but

Overall, the Act contained many
Truman

signed

it

into

law.
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Amendments passed in 1950 liberalized the Act to a certain
degree

by moving

the

cut-off

date

for

eligibility

from

December 22, 1945 to January 1, 1949, extending the program
for an additional year, and increasing the number of persons
admitted to over 400,000 (Bennett 1963:77,79).
The

post-war

substantially
although

a

period

altering

change

in

witnessed

the

strong

country's

attitude

arose

resistence

immigration
during this

to

laws,
period.

Refugees, displaced persons, and "escapees" from soviet-bloc
countries

gradually

were

recognized

as

distinct

from

traditional immigrants and were viewed as important figures in
the united states' emerging Cold War foreign policy (Loescher
and Scanlan 1986:14).

Over the course of the 1950s, these

figures came to represent on a human level the differences
between the policies and reputations of the united states and
the

soviet union.

The

fact

that they were

fleeing

the

communist countries of Eastern Europe and the united states
was generously welcoming them became a crucial element of the
foreign

policies

administrations.

of

both

the

Truman

and

Foreign policy considerations

Eisenhower
gradually

weakened the resistence of the restrictionists, although their
concerns about the entry of subversives at first served as a
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moderating force on refugee policy.4
The passage of four Acts between 1953 and 1962 represent
the gradual weakening of the restrictionists.

The Refugee

Relief Act of 1953 allowed for the first time the entry of
refugees and escapees as nonquota immigrants, and thus served
as the initial breach in the quota system.

The 1957 Refugee-

Escapee Act, responding to the exodus from Hunagry after the
failed uprising of 1956 and the continued outflow of escapees
from other Eastern European countries,

further eroded the

quota restrictions by allowing for the entry of additional
non-quota

immigrants.

Furthermore,

it

eliminated

the

mortgaging of quotas established by the 1948 Displaced Persons
Act, thus freeing some 325,000 quota numbers to be used over
several years (Bennett 1963:201-2).

The Act also set forth a

definition of refugee that persisted in

u.s. law until 1980

4As the Cold War heated up in the early 1950s, support
grew for the imposition of stricter security checks on
foreigners admitted to the united states. The Internal
Security Act of 1950 mandated a rigorous background check of
all aliens applying for entry and for the rejection of any
who were or had been members of the Communist Party
(Loescher and Scanlan 1986:25). These strict requirements
interferred with the executive branch's efforts to welcome
escapees from Soviet-bloc countries and greatly hampered the
processing of displaced persons under the 1948 Act (Loescher
and Scanlan 1986:29-30). The security provisions were eased
somewhat in 1951, but the 1953 Refugee Relief Act still
required the rigorous accounting of an applicant's actions
over the previous two years which remained an obstacle for
many refugees (Lo~scher and Scanlan 1986:46). The security
measures were eased further in the 1957 Refugee-Escapee Act,
but remain an element of u.S. immigration policy to the
present day.
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and reflected the importance of foreign policy factors in the
formulation of refugee policy.

According to this definition,

a refugee was a person fleeing racial, religious, or political
persecution in a communist or communist-dominated country, or
a country in the Middle East (Zucker and Zucker 1987:32).
The Refugee Fair Share Law of 1960 and the Migration and
Refugee Assistance Act of 1962 further specified and broadened
u.S. policy toward refugees (Zucker and Zucker 1987:33-4).
The Fair Share Law provided for the ongoing admittance of
refugees and was not limited to refugees of a particular
nationality or emergency situation.

However, in keeping with

all previous refugee legislation, it was to be in force only
for a limited time.
the

Law

then

was

Immigration Act.

The expiration date later was extended;
superseded by

provisions

in

the

1965

The Migration and Refugee Assistance Act,

however, continued as the principal means of providing aid to
refugees both in the united States and abroad until passage of
the 1980 Refugee Act.
The major development of the United states response to
the Hungarian uprising was the active use by the executive
branch of a formerly obscure provision of the 1952 Immigration
and Nationality Act to "parole" thousands of Hungarians into
the country outside normal immigration quotas and procedures.
By using this parole provision the executive branch exerted
more control over the selection of refugees admitted to the
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united states.
tradition

This represented a major departure from the

followed

since

of

1875

Congress

setting

the

conditions for entry and the number to be admitted under u.s.
immigration policy (Loescher and Scanlan 1986:56).

Congress

continued to control the entry of regular immigrants, but from
1956

through 1979 the executive branch paroled over one

million refugees into the country.5 While humanitarianism was
a motivation,

policy considerations played the major

for~ign

role in determining who was allowed entry to the united states
in this manner.
The parole provision in the 1965 Act gives the attorney
general

the

power

to

allow

aliens

to

enter

the

u.s.

"temporarily under such conditions as he may prescribe for
emergent reasons or for reasons deemed strictly in the public
interest" (8 U.S.C.
establishing this

§

1182 (d) (5».

provision was

general with the means to admit

Congress' intention in
to provide the
individuals

attorney

in need of

emergency stays in the U. S. for medical or other reasons.

The

executive branch, however, seized upon the provision as an
ongoing way to grant admission to large numbers of refugees in
the interests of foreign policy.

Congress went along with the

5The major groups to enter the u.s. this way were
Hungarians (nearly 40,000), Cubans (over 750,000), and
Indochinese (over 300,000). Other various groups also
received admittance through the parole provision, including
Soviet Jews and Chileans (Loescher and Scanlan 1986:68,94,
100,153; Zucker and Zucker 1987:61).
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executive branch's use of parole to admit Hungarians and thus
permitted the establishment of a precedent because of the
widespread belief in the need for the country to respond
generously to the failed uprising in Hungary, encouraged but
not subsequently supported by the u.s. (Loescher and Scanlan
1986:52,56).
The Hungarian refugee program also diverged from earlier
ones and set a policy precedent in that the federal government
was actively involved in the resettlement of the refugees in
the United states.

Previously, voluntary agencies exercised

the main responsibility for resettling the refugees while the
U. S. government provided for their needs only before they
arrived in the country (Loescher and Scanlan 1986:59).

One

last precedent set by the Hungarian experience involved the
passage of later legislation (Act of 21 August 1958) to adjust
the status of Hungarians paroled in to the United States to
that of permanent resident aliens.

When aliens are admitted

to the country under the parole provision they do not receive
any particular immigration status.

In order for them to

remain in the U.S. permanently, Congress must pass legislation
conferring on them permanent resident alien status.
The policy established to address the Hungarian refugee
situation became the model employed to respond to the entry of
Cubans in the early 1960s.

However, Congress began to express

dissatisfaction with this policy that diverted considerable

81
control over immigration affairs to the executive branch.
principal

objection

was

that

it

subverted

intention of the parole provision.

the

A

original

Congress also believed

refugee policy should be incorporated into the united states'
general

immigration

manipulation

of

framework

the

and

executive

not

branch

be
or

left
to

to

the

short-term

legislation passed in response to each new refugee situation.
By this time most members of Congress accepted the view that
refugees

comprised

a

distinct

and

immigrants requiring special laws.

permanent

class

of

If Congress wanted to

retain its traditional control over immigration,

specific

provisions governing their entry were needed.
As a result, the 1965 Immigration Act included several
measures relating to refugees.

However,

they were gi ven

relatively low priority, being placed seventh -- last-- in the
Act's revised preference system, with the lowest number of
annual admissions -- six percent or 10,200.

Congress retained

the definition of refugee employed in the 1957 Refugee-Escapee
Act, thus imposing geographical and ideological as well as
numerical
1987: 37).
provision,

restrictions

on

refugees

(Zucker

and

Zucker

The Act also placed limits on the use of the parole
restricting

it

to

isolated,

individual

cases

requiring temporary entry.
Because of the limited nature of the revisions contained
in the 1965 Act, they soon proved insufficient for altering
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u.s. refugee policy in several important cases.
address

the

persecution

issue
enter

of
the

asylum
country

when
outside

They did not

persons

normal

fleeing

immigration

channels and then ask to remain, and the preference system
allowing for the admittance of refugees did not apply to
Western Hemispheric countries (Loescher and Scanlan 1986:74).
Beginning in late 1965, Fidel Castro once again opened
the door to emigration closed since the Cuban Missle Crisis;
the number of arrivals from Haiti also increased in the late
1960s.

The provisions of the 1965 Immigration Act proved

inadequate for responding to either case.

Despite the fact

that most Cubans who emigrated beginning in late 1965 did not
flee political persecution, they were permitted to arrive in
south Florida on regular "freedom flights" and remain in the
country,

in keeping with earlier policy.

Once again the

parole provision was employed to accommodate the Cuban exodus
(Loescher and Scanlan 1986:74-5).
not

flee

a

communist

country,

The Haitians, however, did
but

rather

a

regime

with

friendly ties to the united States. They were turned away and
not considered refugees despite the repressive nature of the
Francois Duvalier government.

As Loescher and Scanlan point

out (1986:69), Congress may have reasserted control over the
provision of visas to Eastern Hemispheric refugees, but the
executive branch retained control over asylum policy, which
remained

ill-specified

and

plagued

by

a

blatant

double
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As this

standard until passage of the 1980 Refugee Act.

double standard became apparent, several human rights groups
and members of Congress began to advocate reforms to make U.S.
policy more even-handed.
The definition of refugee contained in the 1965 Act also
was criticized as a source of bias in the application of U.S.
policy.

While the definition initially only applied to

persons

fleeing

Eastern

Hemispheric

countries,

the

1976

amendments to the Immigration and Nationality Act extended it
to

cover

western

Hemispheric

countries

as

well.

By

considering a refugee to be a person fleeing persecution in a
communist or Middle Eastern country, the definition excluded
persons fleeing repressive right-wing dictatorships, such as
those

in Argentina

and

Chile

in

the mid-to-Iate

1970s.

Furthermore, the united states ratified in 1968 the United
Nations Protocol Relating to the Status of Refugees that
contained a nondiscriminatory definition of refugee.

united

states domestic law was not in conformance with the country's
international treaty agreements.

As a result of these various

shortcomings of U.S. refugee policy, support grew in Congress
for the passage of sUbstantial revisions.
experience

with. Indochinese

refugees

The united states
beginning

in

1975

provided the final impetus to formulate and approve news laws
pertaining to the admittance of refugees.
Once again the refugee provisions in the 1965 Immigration
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Act proved inadequate for dealing with an emergent refugee
situation.

Even with the increase of annual refugee visas to

17,400 in 1976, U.S. law could not accommodate the hundreds of
thousands of vietnamese, Laotians, and Cambodians that fled
from Indochina in the late 1970s (Loescher and Scanlan 1986:
154).

The

Ford

and

Carter

administrations,

with

the

cooperation of Congress, instituted no fewer than ten separate
paroles to allow entry to the united states a total of more
than

300,000

(Loescher
necessary

Indochinese refugees

and

Scanlan

from

1986: 153) •

accompanying

legislation

1975 through 1979

Congress

approved

providing

for

the
the

adjustment of status and resettlement funds required for the
permanent

integration

of

the

newcomers.

Thus,

despite

Congress' objections to the continued use of parole to admit
large numbers of refugees, its use proved necessary once again
to address a large-scale situation.
Initially,

the American public supported the

influx,

believing that because of the United states' long involvement
in the region, the country had a special obligation to assist
refugees fleeing the region.

The executive branch also had

concerns about the stability of the neighboring Southeast
Asian countries who found themselves inundated by refugees.
But as the refugees continued to flood into the U. S.

and some

communities became swamped with the new arrivals but yet
received insufficient funds to resettle them all, domestic
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opposition to the continued large influx developed. 6 Support
grew in Congress, in the Carter administration, and in the
u.S. public for major revisions in refugee policy.
The 1980 Refugee Act was the end result of three years of
intense legislative and executive branch efforts to devise a
new policy (see Anker 1983, 1984; and Anker and Posner 1981
for a history of the Refugee Act).

The Act addressed the

principal shortcomings of the previous policy and was hailed
as an important advancement in u.S. refugee law.
is discussed in a later section of this chapter.

Its content
No sooner

did the Refugee Act become law in March 1980 then it quickly
was put to a severe test.

Between April and June 1980, Fidel

Castro permitted over 100,00 Cubans to depart for the u.S.
from the port of Mariel.

Mexioan Law Relating to Refugees

The General 'Law on Population serves as the principal
document governing immigration and political asylum in Mexico.
The version of the law in force throughout the 1980s was
approved in January 1975, with its implementing regulations
issued by the executive branch and approved by Congress in
6In addition, during 1978-9, the Soviet union granted a
record number of exit visas to Jews who sought immigration
to the united states as refugees (Loescher and Scanlan
1986:154).
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November 1976.

The Law authorizes the Interior Ministry

(Secretaria de Gobernacion) to regulate immigration matters
through its Office of Migratory Services (Direccion General de
The Interior Minister,

Servicios Migratorios).

however,

retains considerable personal authority over immigration and
asylum decisions.
Mexican law prior to 1990 did not recognize "refugee" as
a

type

of

immigrant;

"political

asylum"

was

the

only

immigration category that applied specifically to persons
fleeing

persecution.

The grant

of

both diplomatic and

territorial asylum are covered by Mexican law, and all persons
who receive a Forma Migratoria (F.M.) 10 "political asylum"
visa are subject to the same regulations governing their stay
in the country.7

The Interior Ministry decides each asylum

request on an individual basis and sets the conditions for the
asylee's stay in Mexico.

Asylum status is awarded for a

specified length of time and can be renewed as circumstances
warrant, but the asylee must depart the country within thirty
days of its revocation (Friedland and Rodriguez y Rodriguez
1987:10-11).

A person can lose his asylum status by leaving

the country without permission or violating a Mexican law.

He

7The best sources in English on Mexican immigration and
asylum law are Friedland and Rodriguez y Rodriguez (1987)
and Friedland (1985). Manz (1988a) also contains a brief
presentation. In spanish, Vazquez Garibay (1985) offers a
useful concise compilation of both Mexican and international
law. The following discussion is based on these sources.
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is limited as to where he can reside and what occupation he
can engage in.
Because political asylum status is granted only sparingly
in Mexico and Mexican immigration law provided no means of
admitting large numbers of refugees who were unable to prove
individualized persecution, the other categories of immigrants
provided for in the General Law on Population become important
to Mexico's policy toward Central Americans.

A foreigner can

receive one of the other nonimmigrant visas or an immigrant
visa by meeting their specific qualifications (Vazquez Garibay
1985:12) •
In addition to the typical nonimmigrant visa categories,
Mexican law also includes a "visitor" visa

(F .M.

3)

that

allows a person to work temporarily in the country if he does
not take a job from a Mexican and a "border visitor" visa
(F.M. 8) that permits temporary employment in agriculture in
the border area (see Friedland 1985: 7 for a full list of
Mexican visa categories). All of these immigration categories
are set forth

in the General Law on Population and its

administrative regulations, and are issued upon application to
the Office of Migratory Services both within Mexico and at
Mexican consulates abroad.

The Office of Migratory Services

also exercises the right to deport any person in the country
illegally, with the alien having no formal right to a hearing
or an appeal.

The only possible appeal available to a person
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applying

for

immigration

papers

is

within

the

Interior

Ministry, either to the Director of the Office of Migratory
Services or to the Interior Minister himself (Friedland and
Rodriguez y Rodriguez 1987:11).
While the General Law on Population constitutes the
principal legal document regulating immigration and the rights
of foreigners in Mexico, other Mexican laws affect foreigners
and

asylum

seekers.

Various

Mexican

labor

laws

give

preference to citizens in employment and restrict the jobs and
professions of foreigners.

The preference given citizens was

established initially by the Mexican constitution of 1917 and
is

only

further

constitution,

specified

which

sets

in

these

forth

later

the

laws.

requirements

The
for

citizenship, also reserves certain rights to citizens, namely
the right to participate in political affairs.

Although the

Constitution does not directly address the issue of asylum,
Article 15 reasserts Mexico's long-established tradition of
opposing any extradition treaty requiring the surrender of
persons wanted for political crimes.
Some of the Constitution's other provisions concerning
foreigners are rather contradictory.

For example, Article 1

extends the individual guarantees enumerated in Articles 1-29
to all individuals in the country.

Article 33, however, gives

the president broad authority to expell foreigners with no due
process requirement or right to appeal.

This appears to be in
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direct conflict with Article 16's requirement that all actions
taken against individuals be grounded in the legal process.
Mexico's Supreme Court has ruled in favor of the president's
authority as provided in Article 33 over a foreigner's right
to this individual protection (For a discussion of this issue,
see Friedland and Rodriguez y Rodriguez 1987:8-9).

United states Law Relating to Refugees

The principal united states law governing the admittance
and resettlement of refugees is the Refugee Act of 1980 (P.L.
96-212 of 17 March 1980, 94 Stat. 102, codified at 8 U.S.C.
1157-59).

§

The Act's goals are "to provide a permanent and

systematic procedure" for admitting refugees and to establish
"comprehensive and uniform provisions" for their effective
resettlement in the country (Sec.10l{b}).

To effect these

objectives, the Act amended the Immigration and Nationality
Act and the Migration and Refugee Assistance Act of 1962 to
reflect five areas of change in u.S. refugee law.

First of

all, it modified the definition of refugee to eliminate biases
and make it conform with international law.

Secondly, both

the number of refugees to be admitted and the procedure for
determining who would be admitted were revised.

The Act also

provided, for the first time, a statutory recognition of the
principle of asylum and a procedure for granting asylum
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status.

It established guidelines for extending permanent

resident status to refugees and asylees, thus removing the
need for future special adjustment of status legislation.
Lastly, the Act created an Office of Refugee Resettlement in
the Department of Health and Human Services and provided for
state and local programs to facilitate the resettlement of
refugees in the united states.
The
pertinent

latter
to

two

an

aspects

analysis

of

of

the

U. s.

Refugee
policy

Act

toward

are

not

Central

Americans and are not discussed here. 8 The discussion here is
limited to the Act's revisions concerning who is a refugee,
the admission of refugees, and the grant of asylum.
The def ini tion

of

refugee

incorporated

conforms almost word for word to the U. N •
Protocol

Relating

to

the

Status

of

into

the Act

Convention and

Refugees,

thereby

reflecting the desire to bring u.S. domestic law into line
wi th the country's treaty obligations.

By adopting this

definition, Congress removed the ideological and geographic
limitations contained in the previous u.S. definition.

The

united States, however, moved beyond international law in one
respect.

The definition in the Convention/Protocol restricts

the term "refugee" to those persons fleeing persecution who
8Zucker and Zucker (1987) offer a detailed explanation
of the Act's resettlement provisions (see Chapter 3) and
briefly discuss its adjustment of status regulations
(Chapter 2).
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are outside their country of nationality.

The Refugee Act

adds a provision allowing, under special circumstances, the
defintion to be extended to persons still within their country
of nationality.

This enables the united states to recognize

political prisoners as refugees and to admit them under the
terms of the Act (see Sec. 201).

In a further effort to bring

u.S. law into conformance with international law, the Act also
provides for the right to non-refoulement:
The Attorney General shall not deport or return any
alien .•• to a country if the Attorney General
determines that such alien's life or freedom would
be threatened in such country on account of race,
religion, nationality, membership in a particular
social group, or political opinion (Sec. 203{e},
codified at 8 U.S.C. § 1253{h}).
Under the Refugee Act, the annual immigration ceiling was
reduced

from

290,000

to

270,000

allotment of refugee entries.

to

offset

an

increased

The 17,400 seventh preference

visas permitted under the previous version of the Immigration
and Nationality Act were eliminated and replaced by an annual
refugee admissions ceiling of 50,000 for fiscal years 1980,
1981,

and 1982.

After that time,

the ceiling was to be

determined by the President in consultation with Congress
prior to the commencement of the fiscal year.

The Act allowed

for an increase in the specified ceiling during the fiscal
year if the President determined,

after consultation with

Congress, that an emergency situation existed and the United
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states was justified by humanitarian concerns or the national
interest in admitting more refugees (see Sec. 207).

The Act

gave the attorney general authority to establish regulations
governing which refugees actually would be admitted within the
numerical limitations set by the President and Congress.

The

only guidelines contained in the Act specify that the refugees
admitted be "of special humanitarian concern" to the United
States, they not be firmly resettled in another country, and
they be admissible under other immigration criteria.
result,

the

executive

branch

was

granted

As a

extensive

administrative discretion in implementing the Act and was in
a

position

to

exert

considerable

control

over

refugee

admissions, thus potentially limiting the effectiveness of
Congress' consultative role.

How the executive branch would

use its administrative authority to shape policy would only
become apparent over the course of the 1980s.
The Act also authorized the attorney general considerable
adminsitrative discretion in granting asylum to foreigners
physically present in the united states or at a port of entry.
In granting asylum, the attorney general was to use the same
criteria

employed for

determining refugee

status

the

applicant had to have "a well-founded fear of persecution" in
his home country

"on account of race, religion, nationality,

membership in a particular social group, or political opinion"
(Sec. 201, codified at 8 U.S.C.

§

1101{a}).

The attorney
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general was given the authority to grant asylum at his
discretion and to establish the application and adjudication
procedures for awarding asylum status (Sec. 208, codified at
8 U.S.C.

§

1158).

Once again, how those procedures would

operate in practice was not clear in 1980 but would only
develop over the course of the next several years.
While Congress incorporated sUbstantial administrative
discretion into the Refugee Act, leaving the specific details
of how to implement the law up to the executive branch, it is
clear from the deliberations prior to the passage of the Act
that members of congress intended to bring u.S. domestic law
into conformance with international norms concerning refugees
(Congressional Record 1978:6989).

The executive branch thus

was expected to implement the Act in keeping wi th these
intentions.

Chapters 4 and 5 examine the policy outcome that

emerged as the Refugee Act was implemented in response to the
newly developing Central American refugee situation.
In addition to entering the country as refugees or being
granted asylum under the terms of the Refugee Act, persons
fleeing persecution could gain legal entry to the united
states under a different provision of the Immigration and
Nationali ty Act.

They could enter as permanent resident

aliens if they qualify under one of the six preferences based
on family ties or employment criteria.

united states law also

provides for a variety of nonimmigrant visas that permit
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temporary entry to the country, such as those for tourists,
students, and special academic or business visitors.
If a person enters the United states without a proper
visa, violates the terms of the visa, or remains beyond the
alloted time,

then the alien is considered to be

country illegally and is subject to deportation.
can

only

be

administrative

carried

out

hearing

is

in

the

held

Uni ted

before

working within the Justice Department.

in the

Deportation

states

after

immigration

an

judges

An application for

asylum may be entered at the deportation hearing or may be
renewed at this time if previously denied.

The person ordered

deported has recourse to an administrative appeal to the Board
of Immigration Appeals and then to judicial appeal in the
Federal court system beginning at the circuit Court level.
Deportation also can be avoided by the foreigner agreeing to
depart the country voluntarily.

International Law Relating to Refugees

At the center of international refugee law lie the 1951
U.N. Convention Relating to the status of Refugees and the
Office of the united Nations High Commissioner for Refugees
(UNHCR).

Both

of

these

emerged

out

of

the

extreme

dislocations of population resulting from World War II and
built upon earlier, limited efforts by the League of Nations
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and the United Nations to address the problem of refugees. 9
Previous

international

responses

viewed

refugees

as

a

temporary problem that could be addressed adequately by nonpermanent agencies focused on specific population groups.

By

1948, however, it became apparent that the problem would not

soon be resolved.

Not only were there difficulties

in

resettling or repatriating World war II refugees, but new
refugee-generating developments continued to arise as a result
of the changing political reality of post-war Eastern Europe
and the decolonization process.
The purpose of the 1951 Convention was to establish a
single, general international legal document to protect the
rights of all refugees.

The drafters of the Convention sought

to consolidate, revise, and codify the provisions of various
extant agreements in order to clarify the legal status of
refugees and delineate the minimum rights they should be
9The first High commisioner for Refugees, Fridtjof
Nansen, was appointed by the Council of the League of
Nations in 1921. He established the practice of issuing a
special passport to refugees. His efforts on behalf of
refugees met with only limited success. After his death in
1930, the League's ability to aid refugees declined even
further as a result of the worldwide depression (Zucker and
Zucker 1987:14-16). During the latter part of World War II,
the united Nations Relief and Rehabilitation Administration
(UNRRA) was established to address the problem of people
displaced by the conflict. After the war the United Nations
replaced it with a non-permanent specialized agency, the
International Refugee organization (IRO). The IRO assisted
more than 1.6 million people before it ceased operating in
early 1952, resettling over one million and repatriating
about 73,000 (United Nations 1968:341).
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accorded (Tripp 1983:2; Collins 1971:31).

A conference of

plenipotentiaries approved the Convention in July 1951.

It

went into force in 1954 after being ratified by six nations.
Because the Convention was drawn up in response to the
post-world War II refugee crisis, it later required revision,
by means of the 1967 Protocol Relating to the status of
Refugees, to make it truly a universal document.

The 1967

Protocol differs from the Convention by the elimination of
date and geographic restrictions but otherwise incorporates
the provisions of the initial agreement (Tripp 1983:2)

.10

The

united states never ratified the Convention but did accede to
the Protocol in 1968.

Mexico has not become a party to either

agreement.
The united Nations General Assembly established the UNHCR
in December 1949, with operations to commence on 1 January
1951.

It was to function as a central, international agency

to oversee the rights of refugees and work with states to
provide protection and assistance to them as stipulated in the
Convention.

The 1951 Convention gave the UNHCR responsibility

l~he definition of refugee contained in the Convention
began with the phrase, "As a result of events occurring
before 1 January 1951 and owing to well-founded fear of
being persecuted."•• " The first part of this sentence was
dropped in the Protocol. The Convention also had permitted
signatory states to place geographic limitations on the
definition, e.g., refugees in Europe only. The Protocol was
designed as a universal agreement, applying to all refugees,
regardless of time or space.
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for overseeing the implementation of the agreement (Article
35, paragraph 1).

The 1967 Protocol, in its Article II, also

specifically calls upon signatory states to cooperate with the
UNHCR and other U.N. agencies to assure that the provisions of
the agreement are enforced.
Both the UNHCR's statute and the convention/Protocol
define the term "refugee" in nearly the same manner.

The

statute's definition indicates which people fall under the
mandate of the Office of the High Commissioner.

In the

Convention/Protocol the definition designates whose rights the
signatory states are to protect.
A refugee is, in the words of the convention/Protocol, a
person who,
owing to well-founded fear of being persecuted for
reasons of race, religion, nationality, membership
of a particular social group or political opinion,
is outside the country of his nationality and is
unable, or owing to such fear, is unwilling to
avail himself of the protection of that country; or
who, not having a nationality and being outside the
country of his former habitual residence as a
result of such events, is unable or, owing to such
fear, is unwilling to return to it (Article 1).
Once it has been determined on an individual, case-by-case
basis that a particular person is a refugee according to this
definition,

then signatory states are to ensure that the

refugee is provided with certain basic rights in keeping with
the Uni versal Declaration of Human Rights.

In general,

refugees are to be accorded the same rights and legal status
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as other nationals living abroad (Holborn 1975:87) and are to
be free

from discrimination based on race,

country of

Another

origin.

convention/Protocol

is

the

religion,

important provision
prohibition

against

in

or
the

forcibly

returning a refugee to a country where he faces persecution.
Article 33 sets forth this right to non-refoulement:
No contracting state shall expel or return
('refouler') a refugee in any manner whatsoever to
the frontiers of territories where his life or
freedom would be threatened on account of his race,
religion, nationality, membership of a particular
social group, or political opinion.
1.

A fundamental responsiblity of the UNHCR is to ensure the
right

of

non-refoulement

and

otherwise

international protection for refugees.

to

provide

In addition, the first

paragraph of the UNHCR' s statute also sets forth a second
important function of the High Commissioner's Office, that of
"seeking permanent solutions for the problems of refugees by
assisting Governments ••• to facilitate the repatriation of such
refugees,

or

communities."

their

assimilation

within

new

national

All of the activities of the UNHCR are in some

way related to these two specific responsibilities.
In order to fulfill its mandate,

the UNHCR works in

cooperation with national governments through a network of
regional offices, with a headquarters in Geneva, switzerland.
The main activities of the personnel in these offices is to
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advise national governments on granting refugee status, to
supply funds and expertise for providing emergency, short-term
assistance to refugees, and to help obtain long-term solutions
to the refugee situation.

The latter is done through one of

three ways: facilitating the voluntary repatriation of the
refugees, finding ways to integrate them into life in the
receiving country, or resettling them in third countries.
As part of its responsibility for assisting signatory
states in recognizing refugees and providing them with some
form of legal status, the Off ice of the UNHCR issued the
Handbook on Procedures and Criteria for Determining Refugee
status (1988).

The Handbook provides guidance in interpreting

the Convention and Protocol.

It also sets forth procedures

for determining refugee status,

including how to evaluate

evidence of persecution and how to assess an applicant's claim
of fear.
In addition to the Convention and Protocol Relating to
the status of Refugees,

which about ninety countries had

acceded to by 1980, several other international and regional
agreements exist containing provisions applying to refugees
and

asylum.

Among

the

agreements

with

international

application are the Geneva Conventions of 12 August 1949, the
Universal Declaration of Human Rights, and the International
Covenant on civil and Political Rights.
The fourth Geneva convention, "Protection of Civilian
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Persons in Time of War," is invoked by international armed
conflict or by non-international armed conflict "occurring in
the territory of one of the High Contracting Parties" (Geneva
Conventions I-IV, article 3).

The 1977 Protocols Additional

to the Geneva Conventions (Protocol II) extends the provisions
specifically to victims of non-international armed conflicts.
Under these international agreements, persons who flee armed
conflict have rights as refugees whether or not they are
deemed

refugees

Protocol.

under

the

1951 U.N.

Convention

or

1967

Two provisions extend to these refugees the right

of non-refoulement. One prohibits their forcible repatriation
until the armed hostilities have ceased.

The other prohibits

their forcible return to any state that does not respect the
rights contained in the Geneva Conventions (Geneva Convention
IV,

article 45).

The united states and Mexico both are

parties to the 1949 Geneva Conventions.
acceded

to

the

1977

Protocols Additional

Mexico also has
to

the

Geneva

Conventions.
The Universal Declaration of Human Rights, adopted by the
United Nations General Assembly in 1948, and the International
Covenant on civil and Political Rights both apply to persons
generally and not to refugees specifically.
provisions
refugees.

have

important

relevance

for

Several of their
the

plight

of

Both proclaim the right of all persons to life and

physical security'.

They also provide for freedom of travel,
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thought,

and assembly,

1988a:184).

and prohibit discrimination

(Manz

In addition, the Universal Declaration mandates

the right to seek asylum from persecution (Article 23), and
the Covenant prohibits the expulsion of an alien lawfully in
the country without a proper hearing (Article 13).

Mexico and

the United states both are bound by the provisions of the
Uni versal Declaration of Human Rights.

The United states

signed but has not yet ratified the Covenant, while Mexico has
acceded to it (Manz 1988a:184).
The

Inter-American system has

produced a

regional agreements pertaining to asylum.
concern

the

grant

of

diplomatic

series

of

Three of these only

asylum,

where

embassy

off icials extend asylum to a national of the host country
fleeing persecution. 1J

However, two important Inter-American

conventions address the matter of territorial asylum -- the
grant of asylum to a foreign national fleeing persecution who
has crossed into

~he

terrtoryof the country providing asylum

-- and thus have relevance to the exodus of Central Americans
to Mexico and the united states.

Mexico is a party to both of

the agreements, the Caracas Convention on Territorial Asylum
of 1954 and the American Convention on Human Rights of 1969,
also known as the San Jose Pact, although it ratified the
liThe three are the Havana Convention of 1928, the
Montevideo Convention of 1933, and the Caracas Convention on
Diplomatic Asylum of 1954. See Friedland and Rodriguez y
Rodriguez (1987:12-14) for a brief discussion of these.
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former in 1981 and did so with reservations (Manz 1988a:185).
The United states has signed but not yet ratified the San Jose
Pact, meaning it is not formally bound to its provisions.
Nevertheless, as a signatory state, according to the Vienna
convention in the Law of Treaties of 23 May 1969 (Article 18),
it should not act in a manner contrary to the object of the
Pact (Manz 1988a:183).

The United states has not signed the

1954 Caracas Convention on Territorial Asylum.
The two conventions provide either for the right of
states to grant asylum (Caracas Convention) or the right of
every person to seek and be granted asylum (San Jose Pact).
More specifically,

the Caracas Convention on Territorial

Asylum proclaims the right of States, as sovereign nations, to
admit any person they deem "advisable" (Article I).

It goes

on to assert that States are not obliged to surrender or expel
a person to another State if that person is sought for
political

crimes

or

for

politically

motivated

reasons

(Articles III and IV).
The San Jose Pact is a broad human rights accord that
deals specifically with asylum in several respects.

The Act

proclaims every person's "right to seek and be granted asylum
in a foreign territory, in accordance with the legislation of
the State and international conventions, in the event he is
being pursued for political offenses or related common crimes"
(Art. 22, para.7).

In addition, the Pact provides for the
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right to non-refoulement:
In no case can the foreigner be expelled or
returned to another country, whether his country of
origin or not, where his right to life or personal
liberty is in danger of violation for reasons of
race, nationality, religion, social conditions, or
political opinions (Art. 22, para.8).
The San Jose Pact also prohibits the collective expulsion of
foreigners (Art. 22, para.9).
It is important to note that these two conventions, as
well as the 1951 U.N. Convention and 1967 Protocol, do not
recognize the right of the refugee to receive asylum.
is, states do not have the duty to grant it.

That

The lack of

obligation on the part of States to grant even temporary
asylum

creates

a

"limbo"

situation

for

refugees

in

international law and has emerged as a point of discussion for
international refugee law scholars (see Manz 1988a:187-8 for
a brief review of commentaries on this issue).
despite
regional

the

statements

agreements

on

in

the

asylum,

various

As a result,

international

considerable

and

controversy

remains over their practical application.
One

last

regional

refugee

agreement merits

mention,

although it was adopted not by the American states but by the
organization of African Unity (OAU).

The 1969 OAU Convention

Governing the Specific Aspects of Refugee Problems in Africa
incorporates

the

basic

definition

of

refugee,

and

the
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protections and rights guaranteed in the 1951 U.N. Convention
but

broadens

the

definition

to

cover

"man-made,

life-

threatening circumstances other than [individual] protection"
(Ford

Foundation

1983:18).

In

this

OAU

Convention

the

definition of refugee was expanded to include:
••• every person who, owing to external aggression,
occupation, foreign domination, or events seriously
disturbing public order in either part of the whole
of his country of origin or nationality,
is
compelled to leave his place of habitual residence
in order to seek refugee in another place outside
his country of origin or nationality (as quoted in
Ford Foundation 1983:18).
As the number of persons displaced by war and social
conflict increased worldwide in the 1970s and early 1980s, the
UNHCR and various states began to concur with the broadened
definition of refugee adopted by the OAU.

In several cases,

they used it in practice although the official international
definition

as

contained

in

the

U.N.

Convention/Protocol

remained unchanged.

Developments in 1980

As the civil conflicts and human rights abuses in El
Salvador and Guatemala intensified in 1979-80, large numbers
of persons began to flee these countries and seek safe haven
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in neighboring countries. 12 Mexico, for the first time in its
history, found itself a country of first asylum, where large
numbers of persons fleeing violence and persecution entered
directly into its national territory.

While asylum seekers,

particularly Cubans and Haitians, had entered directly into
the

united

states

before,

the

Central

American

influx

represented the first time large numbers had crossed the
country's permeable southern land border.

Although the Cuban

and Haitian sea-born arrivals presented the United states with
a difficult immigration situation, the land-based migration of
Central Americans proved even more of a challenge.

Both

Mexico and the united states had accepted refugees in the
past, but they largely had done so in a manner that permitted
a measure of control over how many entered and who actually
was allowed to immigrate.

with the Central American exodus

beginning at the same time as the arrival in the United states
of large numbers of other refugees and just prior to the onset
of economic crisis in Mexico, both governments were sorely
tested as they struggled to maintain control of this new
immigration challenge.

12 Various accounts of the Central American conflicts
were written in the 1980s. A few that focus on the
development of the conflicts in El Salvador and Guatemala
are: Armstrong and Shenk (1982); Berryman (1985); Black
(1984); and Montgomery (1982). Also see reports by Amnesty
International and Americas watch Committee on human rights
abuses.
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The United states admitted some 800,000 immigrants and
refugees in 1980,

more than the total entering all other

countries in the world combined (Loescher and Scanalan 1986:
180).

Besides the more than 125,000 Cubans who came in the

Mariel boatlift, 40,000 Haitians also were permitted entry as
part of the "special entrant" program devised in response to
the

large

Cuban/Haitian

influx

into

south

Florida.

In

addition, some 234,000 refugees, primarily Indochinese, were
admi tted under the terms of the Refugee Act
Scanlan 1986: 169) •

(Loescher and

This was on top of the over 300,000

Indochinese refugees that entered the country from 1975 to
1979 through the use Of the parole provision.

other sizable

groups to arrive in 1980 included Soviet Jews, Ethiopians, and
Iranians.

Many communities in the united states began to

complain about difficulties in resettling such large numbers
of refugees.
In

the

November

1980

presidential

election,

Ronald

Reagan, campaigning on a promise to rollback Communism and
make the U. S.

a strong world leader again,

defeated Jimmy

Carter, whose administration was characterized by an emphasis
on protecting human rights.

The year also saw a weakened

domestic economic situation, with high inflation rates and
growing

unemploym~nt.

Mexico,
strong

in 1980,

economic

on the other hand,

growth

fueled

by

an

was experiencing

expanding

petroleum
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industry dependent on large foreign borrowing and government
deficit spending.

President Jose L6pez Portillo pursued an

active liberal foreign policy that sought to make Mexico an
important regional and Third World leader.

Mexico supported

the new revolutionary regime in Nicaragua and was sympathetic
to

the

opposition political

and guerrilla

forces

the

and

in

EI

Salvador.
These,

in

brief,

were

political

economic

situations in Mexico and the United states when the new, large
influx of Central Americans began in 1980.

Policymakers faced

with the task of devising a government response to this influx
drew

upon

past

national

experiences

with

refugees

and

immigration, and grounded their decisions in existing domestic
and international law.

Their decisions also were influenced

by a variety of concerns about foreign and domestic policy
issues affected by the exodus of Central Americans, such as
maintaining support for particular governments in the region
and protecting domestic employment rates and social services.
Chapter 3 explores the domestic and foreign policy variables
as well as the international legal considerations that shaped
the

policy

responses

of

Mexico

and

the

United

states.

Chapters 4 and 5 then trace the policy responses of the two
countries to this influx over the course of the 1980s.
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Chapter 3
Variables Affecting the Design of Refugee Policy

Drawing
traditions,

upon

historical

experience,

and existing domestic and

ideological

international

law,

policymakers in Mexico and the United states in 1980 launched
their governments' official responses to the influx of central
Americans.
foreign

The immediate influences on their decisions were

and

domestic

policy

considerations

and

their

perceptions of the role of international law in this policy
area.

This chapter examines the principal factors that shaped

policymakers' decisions in Mexico and the united states as
they grappled with designing policy regarding Central American
migrants.
While acknowledging that micro-level factors like the
institutional policymaking context influence policy at both
the formulation and implementations stages,1 this study views
the overt decisions made by policymakers to promote national

1policy scholars have noted the role micro-level
factors, such as the bureaucratic context and the personal
interest of policymakers in designing particular policies,
play in shaping policy content and outcome (Allison 1969;
Bobrow and Dryzek 1987; Price 1972). In Chapters 4 and 5,
where the policy design process is analyzed in more detail,
institutional and personal influences on policy are noted
where applicable and when information on such influences is
available. As a rule, this information is harder to obtain
than the policymakers' public views on foreign and domestic
issues.
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goals as the principal force guiding the design of policy.
Emphasis on the formal policy deliberations of the national
government is justified by the fact that a political system
and its incumbent decisionmakers are evaluated and granted
popular support based on their successful handling of the
nation's policy issues and the justification they give the
public for their actions.
policy

variables

that

This study thus focuses on the
interact

to

shape

policymakers'

decisions about policy goals and the means to achieve those
goals.
This chapter first explores the linkages between foreign
and domestic policymaking, examining the extent and nature of
their interrelationship.

Secondly, it examines the sets of

foreign and domestic policy variables that interact to shape
refugee policy in Mexico and the united states.

Next, the

chapter investigates the role of international law in the
policymaking process, analyzing its direct effect on policy
decisions and its influence on the interrelationship between
foreign and domestic policy variables.

It then proposes how

the intervening variables of characteristics of the refugee
population, national capabilities, and degree of openness of
the political systems affect the relationships among the other
variables.
The chapter ends with the presentation of hypothetical
policy

options

available

to

Mexican

and

united

states
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governmental decisionmakers confronting the influx of Central
A discussion of potential policies provides a

Americans.

backdrop to the case studies in the two subsequent chapters
and permits the actual policies to be compared to various
theoretical possibilities.
existing

international

potential

impacts

of

decisionmaking process.
set

of

independent

The policy options emanate from

and
the

domestic

law,

independent

and

from

the

on

the

variables

The options differ depending on the

variables

dominating

the

policymaking

process.
The case studies in Chapters 4 and 5 then analyze the
design of refugee policy in Mexico and the united states from
1980 to 1992,

tracing the policy through the formulation,

implementation, and reformulation stages.

They identify the

set or sets of independent variables most dominant in the two
countries' policymaking processes and note the policy outcomes
that result.

Linkages between Foreign and Domestic Policy

Analysis of foreign and domestic policymaking generally
has remained separated, with only a few scholars venturing to
examine the areas of overlap and interrelationship.

Foreign

policy traditionally represented a distinct area of study
apart from the subfield of public policy with its focus on
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domestic policy issues and processes (Ingram and Fiederlein
1988:725).2

However, as the nation-states of the world grow

increasingly interdependent, the distinction between foreign
and domestic policy becomes more difficult to sustain (Koehane
and Nye 1977:25-6; Rosenau 1971:117-118). Most foreign policy
issues now contain a significant domestic policy dimension.
Foreign policy decisions once made by a closed circle of elite
governmental policymakers now elicit the involvement of a
broader array of governmental personnel and interest groups.
Early studies explored the impact of public opinion and
interest groups on foreign policymaking generally,

often

debating the extent of that impact and whether their influence
was positive or negative (Bailey 1948; Hughes 1978; Lippman
1955; Milbrath 1967).
the

role

of

Later studies focused more narrowly on

Congress

(Pastor

1980),

state

governments

(Duchacek 1984; Ingram and Fiederlein 1988), or particular
interest groups

(Trice 1976)

specific issue areas.

in shaping foreign policy in

Scholars also examined the influence

governmental bureaucracies exert on foreign policy decisions
(Allison 1969; Blasier 1985).

Despite increasing interest in

the overlap of foreign and domestic policy, however, only

2James Rosenau was one of the first to draw attention
to the sUbstantial linkages between national systems and the
international system, and to lament the "wide gulf that
separates students of comparative and international
politics" (1971:122).
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limited analysis has emerged on determining the nature of the
linkages between the two areas of policy.
The growing group of policy scholars investigating the
linkages between foreign and domestic policymaking generally
recognize

that

many,

if

not

all,

foreign

policies

overlap with domestic policy to some degree

today

(Hughes 1978;

Ingram and Fiederlein 1988; Kegley and Wittkopf 1988; Lowi
1967; Meier 1987; Milbrath 1967; Ripley 1985; Rosenau 1967;
Terchek 1983; Zimmerman 1973).

However, they also acknowledge

that certain foreign policies, depending on the policy issue
involved, contain a more significant domestic policy dimension
than others.

While all these scholars have attempted to

identify such policies,

some have sought out their salient

characteristics in order to advance hypotheses concerning the
interrelationship between the two areas of policy and to
identify the different sets of foreign and domestic policy
actors involved in making policy in these issue areas (Hughes
1978; Ingram and Fiederlein 1988; Lowi 1967; Milbrath 1967;
Rosenau

1967;

Terchek

1983;

Zimmerman

1973).

Despite

differences in terminology and emphasis, clear similarities
exist among the proposed characteristics.
The two characteristics most widely identified in this
literature include the length of decision time available and
the

differential

interests.

impact

of

the

policy

issue

on domestic

If a foreign policy issue does not represent a
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crisis,
during

allowing time for

thus
the

decisionmaking

considerable deliberation

process,

domestic groups more than others,

and

affects

it evokes

involvement by domestic policy actors.

certain

significant

The issue then takes

on more of the features of domestic policymaking: the various
domestic

interests

affected

compete

to

influence

policy

output.
While

the

identification

of

these

characteristics

represent an important step in furthering the analysis of
foreign policies with significant domestic policy dimensions,
at least two critical aspects of the complex interrelationship
between foreign and domestic policymaking remain unaddressed.
One

involves

the

failure

to

recognize

explicitly

the

importance of the relative strength of the domestic groups
differentially affected by a foreign policy.

Even if one

domestic group is impacted more by a policy than others, it
cannot exert much influence on policy deliberations unless it
is relatively strong and well organized.

For example, in most

countries, illegal immigrants rarely have the opportunity or
the capacity to influence policy that adversely affects them.
Thus, when determining the foreign policies with extensive
domestic implications, the strength of the affected domestic
groups must also pe considered.
The second aspect involves the autonomous interests of
the state in pursuing certain specific policies and in trying
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to balance or reconcile conflicting policies.

Yarnold (1990:

61-4), for example, identifies two "state interests" included
in the refugee/asylum policy issue area that the United states
government pursues independently of the input of interest
groups:

limiting the overall immigrant flow and favoring

persons fleeing from "hostile" countries.

The pursuit of

these state interests demonstrates that governmental actors
are motivated by the desire to further the policy mandate of
their agency or institution as well as by micro-level factors
such as protecting bureaucratic turf and resources.

So while

this study only peripherally examines the bureaucratic or
personal micro-level factors influencing policy design, it
investigates in more detail the actions of governmental actors
as they attempt to further state interests as translated into
policy goals by their agency or institution.

Because of

differences in policy mandates and in the interpretation of
state interests, the goals of governmental agencies frequently
conflict,

leading to inconsistent or contradictory policy

outputs.
In addition to these two sources of influence acting upon
policymakers

within

their

institutional

context,

various

outside interest groups exert pressure on them to make certain
policy decisions.

Governmental

actors,

as

the ul timate

decisionmakers on policy, therefore must mediate among the
positions of the competing interest groups and those of the
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government in order to formulate policy.

This mediating role

presents policymakers with countless quandaries.
Policymakers sometimes face the dilemma of trying to
pursue a

foreign policy that has negati ve domestic policy

repercussions.

They may perceive the difficulties in jointly

achieving desired foreign and domestic policy goals prior to
receiving significant public or interest group feedback.

The

general public, ihterest groups, or other domestic lawmakers
most likely eventually will express their views on the issue,
but the policymakers may want to avoid the negative domestic
consequences.

They therefore may wrestle with the dilemma

before making a policy decision and before receiving a public
response.

Policymakers thus have an independent interest in

recognizing

and

reconciling

conflicting

course of their policy deliberations.

goals

during

the

When interest groups

add their voices to the debate over goals, the policy process
becomes even more complicated.
The

clash

of

foreign

and

domestic

policy goals

has

emerged as an even greater· problem for policymakers with
growing global interdependence.
note

that

in

a

situation

characterized by a

Keohane and Nye (1977: 24-30)
of

complex

proliferation of

interdependence,

issues vying for the

attention of a wide array of governmental and nongovernmental
actors,
coherent

policymakers
and

face

consistent

the difficult task of devising
governmental

policies

through
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reconciliation of a variety of state goals.

No longer can

they readily make foreign policy decisions without first
addressing

the

domestic

repercussions

of

their

actions.

Refugee policy represents a pertinent example of this state of
affairs.

Several times over the last three decades the United

states has discovered that military support for or against a
regime in power in a country experiencing civil war can lead
to numerous migrants from that country appearing on its or its
allies' borders begging safe haven from the upheaval in their
homelands.
refugees and

The expanded
disp~aced

international migration

of war

persons results from both the greater

flow of information and ease of travel that characterize our
increasingly interdependent world.
Despite the increased salience of the conflict between
foreign

and

domestic

policy

goals,

few

scholars

investigated its impact on the policymaking process.

have
Thus,

the existing analyses of the linkages between foreign and
domestic policymaking provide only a starting point for the
comparative analysis of refugee policy in Mexico and the
United states.

This study moves beyond identifying the extent

of foreign and domestic policy overlap in this issue area, and
the domestic actors and policymaking arenas involved.

It also

examines the difficult process of reconciling conflicting
policy goals and how this influences the entire policymaking
process.
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The terminology employed by Terchek and Piper (1983:1)
offers an approach to analyzing the linkages between foreign
and domestic policy that better captures the complexity of the
interrelationship.

These authors see policies as having both

a foreign and a domestic policy component.

Employing the term

"component" equally to the two areas of policy leaves the
relationship between the two more open to a flow of influence
in both directions -- foreign policy can shape domestic policy
and domestic policy can shape foreign policy.

How each

component influences the other also remains open to more
possibilities

--

not

only does

public opinion

influence

foreign policy but the perceived outcome of foreign policy can
shape

the

domestic

policy

decisions

of

governmental

policymakers. 3
As policies contain both a domestic and a foreign policy
component, Terchek and Piper (1983: 2)

argue that a policy

decision involves the accommodation of the goals of the two
policy components.

Because the goals usually conflict to some

degree, the accommodation process entails a trade-off between
the two sets of goals.

This accommodation process represents

a key part of the overall policymaking process.

Clarifying

and setting goals constitutes an important early stage of the

3This addresses criticisms by Rosenau (1971:121) that
little effort has been made theoretically to account for the
inter-penetration of the national and international systems.
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policymaking process; without clearly defined goals effective
Goals

policy proves difficult to develop and implement.

determine the choice of policy tools, and the revision of
goals over time also serves as a maj or source of policy
change.

As a result, the accommodation process between the

two policy components continues to wield its influence over
the life of the policy.and thus is essential to study in order
to understand the formulation and reformulation --the "design"
of policy.
This approach to analyzing the interrelationship between
foreign

and

longstanding

domestic
debate

policymaking
in

the

also

literature

addresses
about

the

whether

immigration policy should be considered foreign or domestic
policy.

George (1975:16-36) briefly reviews the history of

this debate, noting the lack of clarity in the criteria used
to categorize the policy and the variation in classification
depending on the focus of the particular study.

He argues

that this confusion can be eased by recognizing the existence
of "bifunctional" policies that are both foreign and domestic
policies simultaneously (George 1975:32-6).
George goes on to examine the history of immigration
policy in the united states, illustrating that members of
Congress typically considered the domestic ramifications of
immigration matters, such as their impact on employment or the
nation's ethnic composition, issues frequently of concern to
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their constituents.
interest

in

The president, on the other hand, took

immigration's

particularly

in

regards

foreign

to

policy

refugee

implications,

admissions.

George

concludes that immigration constitutes a single policy that is
"both a domestic and a foreign policy simultaneously", with
Congress and the President having particular interest in its
different

purposes

(1975:237).

This

concept

of

the

bifunctional nature of immigration policy corresponds with a
discussion of its foreign and domestic policy components.
As

George

indicates

(1975:14),

immigration policy contains a

recognition

that

foreign policy component in

addition to its domestic dimension arose fairly recently and
developed primarily out of the emergence of refugee policy as
a distinct aspect of the broader immigration issue.

In the

1980s, however, scholars increasingly recognized that general
immigration policy,
policy

not

implications,

just refugee policy,

although

historically

has

it was

foreign
viewed

principally as a domestic matter (Miller and Papademetriou
1983; Teitelbaum 1984; Tucker, Keely, and Wrigley 1990).

They

note that the immigration policies of developed countries can
have

a

major

maintaining

impact

political

on

easing

stability

economic difficulties
in

developing

and

countries.

Furthermore, their foreign policies often fuel emigration from
developing countries suffering either economic or political
problems.
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Based on this assessment of the linkages between foreign
and domestic policy,

refugee policy relating

to

Central

Americans clearly can be identified as containing both a
foreign and a domestic policy component.

The Mexican and

united states governments did not regard the migration as a
crisis situation, thus permitting extended decision-making
time and the participation of domestic actors outside the
foreign policy elite.

The issue also differentially affected

domestic interests in both countries, drawing into the policy
process particular interest groups with conflicting views on
the issue and with differing abilities to influence policy.
Although

illegal

immigrants

generally

exert

little

influence over the policies affecting them, if they attract
sUbstantial media' attention as they did in Mexico or enlist
the assistance of immigrant rights supporters such as public
interest

legal

aid organiztions or church-based advocacy

groups as occurred

in the Uni ted states,

opportunity to impact policy.

they have the

However, the other domestic

interests -- economic groups that perceived immigrants as an
economic threat and localities inundated by large immigrant
influxes -- generally were in a better position to capture the
attention of policymakers.
The governments of Mexico and the united states added to
the policy debate by articulating certain autonomous state
interests regarding the Central American migration problem.
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Frequently, governmental actors differed in their views over
these state interests,

depending on whether their area of

policy responsibility involved foreign or domestic issues.
These

various

differences

governmental

and

societal

inconsistent

policies

in

in

policy

actors

at

both

positions

times

countries

as

among

resulted

in

policymakers

struggled to accommodate conflicting foreign and domestic
policy goals.
Since policy toward Central American migrants contains
both

a

foreign

and

a

domestic

policy

component

and

is

characterized by conflicting policy goals, the next step in
the analysis is to identify the foreign and domestic policy
variables that shaped the various views of the policymakers.

Domestic and Foreign Policy Variables

Refugee policy,

like general

domestic ramifications

for

immigration policy,

the receiving country.

has

These

domestic effects involve economic as well as political and
social issues.

Governments and their citizenry at times

express concern about immigrants taking jobs away from the
native-born population and depressing wages.

During periods

of extreme economic crisis governments frequently resort to
expelling immigrants, as occurred in the united States during
the Great Depression of the 1930s.

opposition also arises
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when the immigrants are viewed as a drain on governmental and
community resources such as schools, health services, and
housing.

The increased cost of providing jobs and social

services to the immigrants in these cases is seen as a threat
to the country's economic well-being.
At other times immigrants or refugees are viewed as a
positive addition to the native population, either because of
the labor they provide or other skills they contribute.

For

example, the United states government long omitted Mexicans
from any kind of ~umerical immigration restriction due to the
value placed on their labor in southwestern agriculture.
Mexico, for its part, considered Spanish Republican refugees
as an asset to the country's developmental prospects because
of the intellectual and professional skills they possessed.
Another domestic ramification of immigration relates to
its effects on the receiving country's political stability,
national identity, or national sovereignty.

Depending on the

size and composition of the immigrant group, the immigration
may raise fears about contaminating the local population with
undesirable political views, altering the country's racial
composition, or threatening its national security.

The United

states' national origins quota system established in the 1920s
and its ban on the immigration of anarchists and communists
attest to the existence of such fears, although the united
states certainly is not alone in taking such actions.
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A third

type

of

domestic

influence

on

refugee

and

immigration policy emanates from the mobilization of domestic
interest groups as participants in the policymaking process.
Governmental policymakers not only make decisions based on
their

own

perceptions

of

the

domestic

consequences

of

immigration but must also respond to pressure from domestic
interest groups expressing their views on the issue.

Such

considerations are essential for policymakers in any political
system based on popular consent and elections.

Among those

groups voicing an opinion on refugee policy in both Mexico and
the united states were religious organizations advocating
support for the migrants and economic sectors warning against
the migrants' added pressure .on employment opportunities.
For
Chapters

the
4

purposes

and 5,

of

the

the

policy

design

analysis

in

set of domestic variables shaping

refugee policy in Mexico and the United States consists of any
expres&ion

of

policy

goals

or

justification

of

policy

decisions related to the domestic economic, political, and
social considerations set out here.

Often-times policy goals

and justifications are not clearly set forth, but evidence of
the

influences

shaping

policy

can

be

drawn

from

the

functioning of the policy itself.
While the foreign policy implications of a

country's

immigration policy are now receiving more recognition (Miller
and Papademetriou 1983; Teitelbaum 1984; Tucker, Keely, and
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Wrigley 1990),

refugee policy has longstanding and direct

links to a receiving country's foreign policy.

As refugees

came to be recognized as a distinct and special class of
immigrants, governments began to admit them under different
criteria

from

those applied to

regular

immigrants.

The

reasons for their special treatment almost always are based on
foreign

policy

considerations.

These

considerations

can

include the desire to project a humanitarian image to the
world

community,

or

such

realpolitik

interests

as

demonstrating the brutality of an enemy regime, or the support
for a particular side in a civil war.
This

last

consideration

illustrates

how

a

nation's

foreign policy can lead to the creation of a refugee flow.

By

actively supporting an armed insurgency or bolstering the
regime in power during a civil war, a country helps create a
refugee-producing

situation.

It

then

faces

a

certain

responsibility to respond to the plight of the displaced
people created by the civil war,

although for foreign or

domestic policy reasons the government may decide not to offer
humanitarian assistance.

Hence, foreign policy interests both

help create refugees and shape a country's response to the
presence

of

refugees.

Chapters

4

and

5

seek

out

any

expression or evidence of foreign policy considerations by
policymakers involved in designing refugee policy in Mexico
and the united states.
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Because refugees represent a special class of immigrants,
refugee policy is shaped by the same influences that act on
immigration policy, namely domestic economic, political, and
social considerations.

However, due to refugees' special

status, foreign policy factors often lead to their receiving
preferential treatment.

Hence,

both domestic and foreign

policy considerations are at work when a country is confronted
with responding to a refugee-producing situation.

The Influence of International Law Variables

since

the

end

of

World

War

II,

the

international

community has developed a sUbstantial body of international
laws and norms to guide governments in their recognition and
treatment of refugees.

Over one hundred nation-states have

become signatories of the 1951 U.N. Convention and the 1967
Protocol

relating

to

the

status

of

Refugees,

centerpieces of the international refugee regime.
multilateral

treaties,

regional

agreements,

the

dual

Additional
domestic

legislation, judicial decisions, and directives of the U.N.
High Commissioner for Refugees round out this body of laws and
norms.

The ultimate purpose of this refugee regime is to

provide civilians fleeing war or "a well-founded fear of
persecution" protection from physical harm and abuses of their
basic human rights.
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The more

gov~rnmental

decisionmakers are guided by these

laws and norms in their policy deliberations, the greater the
chances that persons fleeing violent homelands will find
protection and assistance.

As a result of the important

influence international law can play in guiding countries'
treatment of refugees,

another focus of this study is to

discover the ways international legal considerations enter the
policymaking process.
One way such considerations are drawn into the process is
for policymakers to choose to be guided by international law
in their formulation of national policies.

This represents a

decision on the. part of governmental actors to
dictates

of

international

let the

law influence the policymaking

process along with foreign and domestic policy considerations.
The motivations for taking such a position can range from a
desire to be viewed as an adherent of international law in
order to further other national goals to the tendency of
states generally to observe international law except when it
clashes with critical foreign or domestic policy goals (Sheikh
1974:254-5,282).

International law also indirectly influences policymaking
by affecting the accommodation process between foreign and
domestic policy goals.

It helps shape foreign policy goals by

setting guidelines for permissible behavior and restricting
the choices available to states in their relations with other
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states (Cohen 1981:6; Sheikh 1974:282).

Most states observe

the norms of international law most of the time because they
benefit from the predictability, stability, and reciprocity
this law-abiding behavior engenders.

Respect for the law also

enhances a state's credibility and often furthers its foreign
policy goals (Sheikh 1974:254-5).

Thus, even when adherence

to the norms of international law relating to refugees is not
a specific goal of policymakers, international law can still
influence

policymaking

regarding

refugees

by

shaping

a

government's policy toward the sending country or the peaceful
settlement of disputes that are causing the refugees' flight.
International legal considerations can also enter the
accommodation process on the side of domestic policy goals,
where they principally foster the mobilization of alternative
policy views.

Domestic interest groups or certain national

and local governmental officials may decide that international
law relating to refugees applies to a particular immigration
situation.

If they do not see policymakers responding to the

immigrants in accordance with international law,

they can

voice their opposition and lobby the government to change its
policy, either through directly pressuring the policymakers or
by challenging the policy in court.

Examples of this type of

domestic pressure include the court challenges to u.S. policy
launched by immigrant rights and religious groups in the
1980s, and the criticism voiced by the Catholic Church of the
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treatment of Guatemalans in southern Mexico.

By fueling the

rise of additional domestic actors advocating different policy
goals, international legal considerations enter the foreign
policy-domestic policy accommodation process even in cases
where

the

principal

policymakers

are

not

inclined

to

explicitly consider their relevance to policy decisions.
The policy design analysis in Chapters 4 and 5 seeks
evidence of international legal influences on refugee policy
both through statements by government officials and other
actors trying to shape policy, and by an assessment of policy
content for compliance with the requirements for protection
and assistance as set forth in the body of laws and norms
relating to refugees

and

interpreted by the UNHCR.

The

expressed desire of policymakers to be in compliance, or at
least to appear to be in compliance, with international law
can diverge considerably from the actual content of policy.
International

legal

interpretations,

and

agreements
it

is

are

often

subject

to

difficult

multiple

to

make

a

definitive determ;i.nation on c.ompliance (Sheikh 1974: 281) •
Even when a government appears to be in violation of
international

law according to one

interpretation,

if

it

presents an alternative interpretation to justify its actions,
international

legal

considerations

certain influence on policy design.

still

have

exerted

a

This scenario corresponds

to the case of United States policy as it granted asylum to
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just a limited number of Central Americans in the 1980s.

On

the other hand, a country may refuse to sign a treaty because
of objections to certain of its features but still essentially
adhere to its prescribed behavior.

Mexico, for instance, has

refused to sign the U.N. Convention and Protocol on refugees
yet has cooperated with the UNHCR in devising policy toward
the Guatemalans who fled to Chiapas.
where the

basic

international

norms

This represents a case
formalized

into

law

through the negotiation and ratification of a treaty remain
broadly accepted even when objections exist to its explicit
legal formulation.

These examples illustrate the importance

of examining both the content of policy and the explanations
or justifications for it elaborated by policymakers.
This study takes a broad view of international law as all
norms

and

laws

that

guide

the

behavior

of

nations

and

"indicate the limits on permissible conduct" (Cohen 1981:6).
These guidelines exist formally as laws as set forth by treaty
or custom.

They also exist as norms, in that they represent

the way nations usually act, combined with the possibility of
punishment for not acting in this way (Axelrod 1986:1097).
Norms both precede laws and further specify or elaborate the
functioning of laws (Wilson and Brundage 1990:6).
When examining the influence of international law on the
design

of

compliance

refugee

policy,

is

adequate.

not

judging

just

Analysis

the
must

degree
go

of

beyond
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compliance to consider the influence international law exerts
on governments' policy decisions.
interpretation exists

of the

First of all, no definitive

application of

the

refugee

convention and Protocol to specific immigration situations,
although the UNHCR is vested with the authority to guide
countries in their application of these agreements.

Secondly,

international law can still influence a nation's behavior even
if that nation does not fully comply with a broadly accepted
interpretation of the law. 4 This study seeks indications of
such influence on Mexico's and the united States' behavior
towards Central American migrants in the 1980s.

Interveninq Variables

This study identifies three intervening variables that
affect the relationships between the sets of

independent

variables and refugee policy: characteristics of the immigrant
population,
political

national
systems.

capabilities,
The

and

characteristics

openness
of

the

of

the

Central

American immigrants shapes the way policymakers perceive the

4This approach derives from the functional or
behavioral trend in the study of international law. This
trend focuses on the way international law shapes the actual
behavior of nations rather than on its role of prescribing
acceptable behavior and punishing offenders as domestic
positive law does (Boyle 1985; McDougal 1957; Reisman and
Willard 1988).
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independent

variables.

Differences

between

the

national

capabilities of Mexico and the United states and between the
degree of openness of their political systems largely account
for their divergent policy responses.

Characteristics of the Immigrant Population

Domestic

considerations

play

a

larger

role

in

the

policymaking process when immigrants are numerous, poor, and
uneducated than when their small numbers and professional or
entrepreneurial skills permit their ready absorption into
domestic

life.

Mexico,

while

eager

to

welcome

Spanish

Republican refugees in the late 1930s because of the skills
they could contribute to the country's development efforts,
proved less willing to admit large numbers of poor peasants
and urban workers from Central America during its economic
crisis

in

the

1980s.

The

immigrants'

concentration

in

particular localities also makes for more difficulties in
smoothly accommodating their presence; local officials and
residents often protest to central governmental authorities
when

an

influx

places

undue

pressure

on

a

community's

employment opportunities and public services.

During the

congressional hearings concerning passage of the 1980 Refugee
Act spokespersons from several united States cities complained
of

the

burden

Southeast Asian

refugees

placed

on

their
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resources and requested additional federal funds to help cover
the cost of resettlement.
Other characteristics besides number and socio-economic
status also can influence a country's reaction to immigration.
If the immigrants are seeking safe haven as former combatants
in

a

civil war or as political

activists

opposed to an

established regime, the receiving country may be apprehensive
about their spreading disruptive political ideas, as was the
case

with

Mexico

when

Guatemalans

and

Salvadorans

began

flooding into the country to escape civil war in the 1980s.
The racial or ethnic composition of the immigrant flow also
may be of concern to residents of the receiving country who
fear a loss of national ethnic identity and a change in the
racial makeup of

the country.

Thus,

the number,

socio-

economic status, political affiliation, and race or ethnicity
of

the

migrants

all

potentially

determine

the

receiving

country's perceptions of the domestic repercussions of their
immigration.
It is in the area of foreign policy that the immigrants'
countries

of

origin

exert

perceptions of policymakers.
toward

groups

of

immigrants

the

greatest

effect

the

countries respond differently
depending

on

the

relations

between them and the sending country.

receiving

government

is

on

friendly

or

supportive

state

of

If the
of

the

government persecuting the immigrants, it is less inclined to
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admit them as refugees.

To do so would be to acknowledge the

repressive policies of the sending country and call into
question its own support for the regime.

The case study in

Chapters 4 and 5 illustrates that such considerations colored
the united states government's treatment of Salvadoran asylum
seekers.
On the other hand,

if the government of a receiving

country encourages or supports an armed insurgency trying to
overthrow

a

hostile

government,

it

has

more

reason

recognize persons fleeing that government as refugees.

to

To do

so publicizes the failings and brutality of the incumbent
regime and validates the recieving country's support for the
opposition

forces.

Pressure

to

accept

members

of

the

opposition as refugees increases when those seeking safe haven
become highly visible to the world community, either by virtue
of their large number or terrible plight or their prominence
as well-known leaders of the opposition.

For example, the

united states granted asylum to large numbers of Nicaraguans
it viewed as fleeing the hostile Sandinista government, and
Mexico provided safe haven to the leadership of El Salvador's
opposition political and insurgent groups, reflecting Mexico's
prominent support for the forces of change in that Central
American country.
The characteristics of the immigrant population also
affect

policymak~rs'

interpretations

of

their

country's
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obligations under international law.

The conditions in the

immigrants' countries of origin remain central to determing
the relevance of the international refugee conventions to an
immigration situation.
refugees,

Before deciding to admit migrants as

a government evaluates condi tions and events in

their homelands to determine the reasons for the departure.
Only when migrants face persecution or war-related violence
does a government have an obligation under international law
to grant them refugee status.

Unfortunately, determination of

their reasons for leaving often are extremely difficult to
make on any case-by-case basis as both the 1951 Convention and
1967 Protocol on refugees require. 5 At times the large number

of persons involved and their vulnerable physical plight
urgently demand an immediate provision of protection and
assistance.

Once again, norms of international law exist to

5The UNHCR occasionally has extended a prima facie
group determination ruling to cover persons fleeing from a
particular country. Such a determination "is based on the
assumption that in view of the conditions prevailing in the
country of origin, all members of the group should, in the
absence of clear indications to the contrary, be regarded as
refugees" (Letter from o. Haselman, Chief, Americas, Iberia
and Oceania section, Office of the UNHCR, to G. Cram,
Chairman, Standing Conference of Canadian Organizations
Concerned for Refugees, May 29,1981). This ruling was made
in an attempt to deal with a large-scale Salvadoran
migration where individual determinations were difficult to
make in a timely manner. However, Mexico and the united
states both refused to accept this ruling and insisted on
dealing with Salvadorans on a case-by-case basis as
stipulated in both the convention/Protocol and their
domestic laws.
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guide a country in responding to such an emergency situation.
The comparative policy design analysis in Chapters 4 and
5 demonstrates the differing responses of Mexico and the
united states to groups of Central American migrants depending
on their national origin, number, resettlement locale, socioeconomic

status,

and

political

importance.

such

characteristics of the immigrants influenced how policymakers
perceived their impact on the domestic economic and political
situation in the countries, their foreign policy interests,
and their obligations under international law.

National Capabilities

The intervening variable of national capabilities refers
to the countries' domestic economic strength and political
stability, which influence not only their capacity to absorb
immigrants
abili ty

to

with

manageable

pursue

repercussions

independent

foreign

but

also

policy

their
goals.

Differences in these national attributes partially account for
the divergence in the policy responses of Mexico and the
United states regarding Central American migrants, and help
determine the dominance of one set of independent variables
over another in the policy design process.
Mexico and the united states differ substantially in
their domestic economic capacity and

strength.

Mexico,
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despite its remarkable economic growth rates that averaged
more than six percent annually from 1940 through 1982, clearly
remains among the ranks of developing countries.
states,

The united

in contrast, ranks as one of the world's economic

powers, despite growing trade imbalances and fiscal deficits
over the last two decades

(see Table 3. 1 for comparati ve

figures on the two economies).

Table 3.1
comparison of Mexican and United states Economies, 1988

Mexico
Gross Domestic
Product (GOP)
(in 1988 dollars)
GOP per capita
(in 1988 dollars)
Export of Goods
(millions of dollars)

164,267
(millions)

united states
4,817.8
(billions)

1,935

19,558

20,648

320,337

Sources: Mexico - Inter-American Development Bank, Economic
and Social Progress in Latin America (1990).
United states
u.s.
Bureau of the Census,
statistical Abstract of the united states: 1991
(1991); U.S. Council of Economic Advisers,
Economic Indicators (1991).
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Al though Mexico is endowed with considerable economic
potential led by its sUbstantial petroleum resources,

the

country in 1982 fell into its most severe economic crisis
since its Revolution (1910-1920) and has yet to recover to
its pre-crisis strength.

Both Mexico and the united states

suffered economic downturns in the early 1980s, a reflection
of worldwide recession.

However, as the data in Tables 3.2

and 3.3 on comparative inflation and GOP per capita rates
respectively illustrate,
economic crisis.

Mexico experienced a

more severe

This crisis had various causes but was

essentially related to structural economic problems , extensive
foreign borrowing, and heavy reliance on petroleum exports in
a severely weakened world market
detailed

description

of

the

(see Teichman 1988 for a

Mexican

economic

collapse).

Mexico's inflation and unemployment rates soared,
government

was

forced

to

implement

structural

and the

adjustment

policies that severely curtailed its spending capacity.
The economic strength and health of the two countries
affect their ability to absorb an influx of Central American
migrants.
policymakers

The
and

greater

the

citizens

economic

are

problems,

concerned

about

the

more

immigrants

creating adverse consequences for employment and governmental
spending on social services.

Mexico's economic crisis made it

all the more difficult for the country to absorb newcomers as
it was increasingly unable to provide for its own citizens.
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The united states, on the other hand, was in a much better
position

to

accommodate

a

significant

influx

of

new

immigrants, although some voices continued to express
opposition to immigration on economic grounds.

Table 3.2
Increases in Consumer Prices:
Mexico and the united States*
(annual % change)

united states

YEAR

Mexico

1980

29.8

12.5

1981

28.7

8.9

1982

98.8

3.8

1983

80.8

3.8

1984

65.4

3.9

1985

57.7

3.8

1986

86.2

1.1

1987

131.8

4.4

1988

114.2

4.4

1989

20.0

4.6

*Mexico: for Mexico City. United states: all urban consumers
Sources:

Mexico
Economist Intelligence unit, Country
Reports, Mexico (1985) and Country Profile 1990-91,
Mexico (1990).
United states - u.s. Council of Economic Advisers,
Economic Indicators (1990).
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Table 3.3
Real GDP Per Capita Growth Rates:
Mexico and the united states
(annual % change)

Year

Mexico

united states

1980

5.3

-1.3

1981

5.2

1.2

1982

-3.0

-3.6

1983

-7.3

2.9

1984

1.4

6.2

1985

0.4

2.8

1986

-6.0

2.2

1987

-0.2

2.7

1988

-0.7

3.5

-0.54

1.84

Annual
Average
1980-88

Sources: Mexico - Economist Intelligence unit, Quarterly
Economic Review of Mexico, Annual Supplement
1985 (1985) and Country Profile 1990-91, Mexico
(1990) •
Uni ted States - u. S. Bureau of the Census,
statistical Abstract of the united States: 1991
(1991) •

Severe economic problems breed rising discontent
among the adversely affected populace.
strikes

and

protests

increases,

As the threat of

governments

grow

more
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preoccupied with containing popular dissatisfaction as the
potential for political instability rises.

High rates of

immigration, particularly when it is unregulated and illegal,
can add substantially to these fears about growing domestic
political instability.

Newcomers not only increase pressure

on the economy, but they have the potential for introducing
As the case

ideas that can flame the fire of discontent.
study

in

Chapte,rs

4

and

5

demonstrates,

the

Mexican

government's trepidation that the influx of Central American
asylum seekers in the 1980s would enhance the potential for
political instability created by the country's economic crisis
helped foster its more restrictive policy response.
Such a state of affairs at home generally leads to a cut
back in commitments abroad.

Foreign policy goals that require

large outlays of funds in particular are subject to revision
as the resources to pursue them dry up.
policy

may

face

additional

modifying

Furthermore, foreign
pressures

as

the

government is forced to change its relationships vis-a-vis
those countries in a position to lend financial assistance.
Mexico, indeed, revised its foreign policy position regarding
Central

America

commitments

to

after
a

1982,

sUbstantial

curtailing
degree

and

its

financial

its

diplomatic
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activities to a lesser extent. 6
An economically strong country, however, is able to play
a prominent role in international affairs, both through its
capacity to field a powerful military force and to provide
military and economic aid as a means to influence developments
in other countries.

The united states in the 1980s embarked

on a policy of increased economic and military aid to central
American governments and funding for the armed insurgency
fighting the Sandinista government in Nicaragua (see Table 3.4
for a list of u.s. aid to the region).
The variable of national capabilities not only influences
the relative importance of domestic and foreign policy factors
in shaping countries' refugee policies but also affects their
attitudes toward international law.

strong,

economically

developed states have exerted the most influence over the
content of international law and so largely benefit from its
provisions.

The current body of international law primarily

is the product of the industrialized nation-states of Western
~exico curbed its shipments of subsidized oil to
Central American countries under the San Jose accord due
both to its domestic financial constraints and growing
economic problems in recepient countries. While continuing
to differ with the united states over Central America policy
after 1982, Mexico adopted a more low-keyed diplomatic
approach to promoting a peaceful settlement of the region's
various conflicts, in contrast to its earlier highly
publicized positions supportive of the Sandinistas and the
Salvadoran opposition. See Levy (1986); Ojeda (1986, 1985);
and Williams (1982) for a more extensive discussion of
Mexico's Central America policy in the 1980s.
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Europe

and

North America.

While

other

systems

of

laws

regulating the interaction of states existed earlier elsewhere
in the world, they were supplanted by those laws developed
through practice and formal agreement among the capitalist
countries during their period of imperialistic expansion that
began in the fifteenth century (Sheikh 1974:239-40).

Table 3.4
Total u. S. Aid to Central American Countries, 1980-89
(in millions of u.S. dollars)

Year

Costa
Rica

El
Salvador Guatemala Honduras Nicaragua Total

1980

14.0

63.7

11.1

55.0

37.1

180.8

1981

13.3

149.1

16.6

42.8

59.7

281.5

1982

53.8

264.7

15.5

112.0

6.3

451.8

1983

218.7

326.7

29.7

154.3

----

729.4

1984

179.0

412.5

20.3

172.4

0.1

784.3

1985

231.2

570.2

107.4

296.4

----

1205.2

1986

150.6

437.1

110.9

185.1

----

883.7

1987

179.5

507.8

181.2

254.9

----

1123.4

1988

105.6

401.6

146.7

198.0

----

851.9

1989

118.6

382.7

155.6

121.3

----

778.2

Source: Latin American Regional Reports. Mexico and Central
America, February 21, 1991.
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This dominance meant that international law prior to
World War II favored the strong, industrialized states and
supported their colonial control or neocolonial influence over
large parts of Africa, Asia, and Latin America (Bedjaoui 1985:
153).

As a result, after World War II, the growing number of

newly independent developing states opposed some features of
contemporary international law, especiallY those that favored
the industrialized states over the developing ones (Akehurst
1987:20-1; Lissitzyn 1966:244; Sheikh 1974:243-4).
Despi te obj ections to certain aspects of traditional
international law, new states actually have accepted most of
even customary law because of its important role in managing
the daily interactions among international actors.

Instead,

they advocate a revision in that body of laws so that it more
equally applies to and benefits all nation-states.

They

support the use of treaties and united Nations resolutions to
reform

the

international

legal

order

and

have

actively

participated in efforts to elaborate the current body of
international law as it has undergone significant change over
the last three decades (Akehurst 1987:21; Bedjaoui 1985:157;
Lissitzyn 1966:244,266; Sheikh 1974:243).
While international law places limits on the behavior of
all nation-states,

they generally observe it because the

predictable behavior such adherence provides benefits all
members of the international system (Sheikh 1974:254-5).

On
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occasion the constraints of international law conflict with a
state's pursuit of critical foreign policy goals.

Although

any state may be inclined to violate international law under
such circumstances or reinterpret it to permit the desired
behavior (Franck and Weisband 1972:108-10; Sheikh 1974:281,
284),

weaker

compelling
Upholding

developing

reason

to

countries

maintain

international

law,

a

have

a

particularly

law-abiding

especially

as

it

position.
has

been

reformed in recent decades, can be useful in their dealings
with stronger states
in the . international system (Akehurst
.
1987:20;

Sheikh 1974:243,255).

active participation

in

Such behavior as well as

international

organizations

helps

bridge the difference in power between strong and weak states
(Keohane and Nye 1977:35-6).

Hence, although international

law narrows the range of acceptable behavior, weaker states
see it as more beneficial in the long run to take actions that
uphold their law-respecting reputation.

As a result, this

study demonstrates that the behavior of both Mexcio and the
united States is influenced by considerations of international
law, but that Mexico is more sensitive to criticism regarding
unacceptable treatment of Central American migrants.

Openness of the Political System

The

degree

of

openness

of

the

countries'

political
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systems

likewise

affects

the

impact

relative

of

the

This intervening

independent variables on refugee policy.

variable primarily operates by influencing the

amount of

pressure interest groups and individuals can bring to bear on
policymaking.

These actors shape policy depending on their

access to legislators, administrators, and the court system.
In an open, pluralistic political system like the United
states, non-governmental actors -- individual citizens and
organized interests -- are able to contact legislators during
the formulation stage of policymaking or administrators and
the

courts

during

the

implementation

stage

influence the content and targets of policy.
authoritarian

system

similar

to

Mexico,

in

order

to

In a closed,

non-governmental

actors have littie opportunity to shape the formulation of
policy because policy decisions are controlled by a closed
circle of governmental elites (see Cleaves 1980:283-5 for a
discussion of open/closed/ intermediate systems).
on

the

degree

organized

of

interests

authoritarian
such

as

control,

labor

Depending

individuals

unions

may

have

and
some

opportunity to influence the implementation of policy through
contacts with local officials and established patron-client
relationships.
Two

aspects

consideration.

of

this

variable

require

further

First of all, the terms "open" and "closed"

political systems must be further defined.

Secondly,

the
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terms must be specified as they apply to the cases of Mexico
and the United states.
Students

of

international

relations

frequently

have

employed an open/closed polity or political system variable in
their analyses of national attributes as an explanation for a
nation-state's international behavior. Unfortunately, in some
early attempts at this analytical approach, the terms were
only

imprecisely

specified.

At

times

only

the

words

"democratic" or "pluralistic" were used to specify an open
system and "authoritarian" to define a closed system (Rosenau
1971: 111) •

Scholars made various attempts throughout the

1960s and 1970s to further specify their meanings, either by
providing a more detailed description of the operation of an
open or closed system (Holsti and Sullivan 1969:158-61) or by
developing a composite measure of terms such as political
democracy

(Bollen

1980),

political

development

(Cutright

1963), polyarchy (Dahl 1971)"or political and civil freedoms
(Gastil1987).
The general trend in these efforts to develop composite
indices of political democracy (polyarchy) or political-civil
freedom has been to combine measures of 1) the effectiveness
of citizens' participation in selecting governmental officials
and 2) the freedom of opposition groups to organize, express
their views,

and to participate in the political system

(Bollen 1980: 376; Dahl 1971: 231-45; Gastil 1987: 9-10) .

By
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focusing on these two dimensions of a political system, its
degree of openness to broad citizen input can be determined.
However, this only provides a rough indication of citizen
influence on governmental operations and must be combined with
a description of the actual degree of access citizens have to
those making policy decisions.

Nevertheless, these indices

provide a starting point to compare Mexico's and the united
states'

relative

degree

of

openness

to

political

participation.
According to Bollen's (1980:387) index, the United states
ranks higher on the measure of political democracy

than does

Mexico, with the United states rated a 92.4 on a 100-point
scale and Mexico rated a 74.5 (both measures are for 1965).
Dahl's

(1971)

study offers both a comparative ranking of

countries on the dimension of degree of opportunity for public
opposition, with reference to their ratings on eligibility to
participate in elections, and a listing of countries that meet
his criteria for being a polyarchy
dimensions) •

(high ratings on both

He classifies the United states as a near

polyarchy but does not include Mexico among the polyarchies or
near polyarchies (Dahl 1971:248).

On the comparative scale

measuring degree of opportunity for political opposition, the
united states rated a three, with one being the highest, and
Mexico rated a fourteen, with 31 being the lowest (Dahl 1971:
232-4).
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An advantage of Gastil's work is that the rankings are
performed on an annual basis to account for any changes in
relative standing.

This proves particularly valuable since

the data used by the other two studies is now somewhat dated
and therefore less reliable. However, the comparative rankings
of Mexico and the United states on Gastil's index hardly vary
from the earlier studies.

The United states still emerges as

among the most free on both the measures of political rights
and civil rights,

while Mexico consistently falls

in the

partly free category, rating a four on a seven-point scale for
both political and civil rights (Gastil 1987:40-1).7
These

various

indices

taken

together

indicate

that

according to these two dimensions of the political openness of
a

country

participate

the
in

ability

selecting

of

citizens

governmental

to

effectively

officials

and

the

freedom of opposition groups to organize and express their
views -- the United states emerges as relatively open and
Mexico as comparatively less open but not completely closed
(see Table 3.5 for a summary of these indices).

7Mexico saw little change in its rankings over the life
of the Freedom House project. Its combined ranking for 1989
was a 3.5 (4 for political rights, 3 for civil liberties).
The united states. maintained .its "free" ranking (1 for
political rights, 1 for civil liberties). See McColm, et al.
(1990:312-13, 318).
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Table 3.5
Measures of Political Openness:
Mexico and the united states

Mexico

United states

Bollen (1980):
measure of
political
democracy

74.5
(100 high, 1 low)

92.4
(100 high, 1 low)

Dahl (1971):
measure of
opportunity
for political
competition

14
(1 high, 31 low)

3
(1 high, 31 low)

Gastil (1987):
measure of
political and
civil rights

4
(1 high, 7 low)

1
(1 high, 7 low)

Numerous studies exist that examine the degree of access
individuals and interest groups have to governmental officials
in the United states.

Overall, they illustrate the multiple

points at which non-governmental actors can make contact with
policymakers and administrators.

with the importance of re-

election and the committee system in Congress, congresspersons
generally

are

quite

responsive

to

communications

from

constituents and organized interests (Lowi 1964; Mayhew 1974;
Price 1972).

The influence exerted by particular interest

groups on certain policies also is well documented (Pastor
1980;

Trice

1976;

Yarnold

1990),

as

is

interest

group
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influence over bureaucratic agencies (Heclo 1978; Meier 1987;
Rourke 1984).

In addition, numerous cases can be cited of

interest groups using court litigation to bring about policy
changes, with the NAACP's challenges to school segregation and
voting restrictions being some of the most famous.

As the

case study in Chapters 4 and 5 demonstrates, class action
suits and other court challenges also proved effective in the
long run in forcing a change in united states policy toward
Central American immigrants i'n the 1980s.
This litany does not suggest that access is easy and
available to all interests equally in the united States.
Interest groups have differential access to policymakers and
therefore

unequal

success

rates

at

influencing

policy.

Nevertheless, this discussion illustrates the potential for
access by non-governmental actors to the policymaking process,
particularly when they can either garner widespread support or
launch a well-financed and well-organized effort.
Mexico, on the other hand, offers fewer opportunities for
individuals

and

interest

groups

especially at the' formulation' stage.
the

formulation

and

to

influence

policy,

Several case studies of

implementation

of

specific

policies

demonstrate the limited opportunities available to actors
outside the inner bureaucratic circle to influence decisions
on policy goals and instruments.
insulated

from

public

purview

Policy formulation remains
and

isolated

even

from
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legislative or political party pressures (C6rdova 1989: 456-62;
Grindle 1977:3,7; Teichman 1988:3).

The Mexican political

system is dominated by the presidency and the government
agencies working under executive authority.
In her study of CONASUPO during the Echeverria sexenio
(1970-76), Grindle (1977:3) explains that public participation

in policymaking is restricted to the implementation stage. 8
Because of the patron-client relationships that permeate the
Mexican bureaucracy and connect the central government with
local communities, the implementation process often results in
policies molded to accommodate local clients and interests
considered critiqal to the state goal of regime stability
(Grindle 1977:8-10).
Teichman (1988:10) also emphasizes the importance to the
bureaucratic elite -- whom she refers to as state managers -of maintaining regime stability.

She indicates the role this

bureacratic elite plays in managing inter- and intra-class
conflicts involving both the popular and business sectors.

In

addition to their political interest in containing class
conflict,

state

managers

are

motivated

by

their

own

bureaucratic interests -- promoting their careers and the
8The concentration of individual and group influence at
the output or implementation stage of the policy process is
regarded as common to developing countries generally,
whereas such actors in Western industrialized countries tend
to focus influence on the policy input or formulation stage
(Grindle 1980:15-18).
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status of their agencies and cohorts.

Hence, many pressures

operate on policymakers, although they do not emanate directly
from constituents, political parties, or interest groups as in
the case of the united states.

Nevertheless, the conflicting

policy interests of the state managers make designing and
implementing

coherent

and

consistent

policies

difficult

(Teichman 1988:11).
Based
process,

on

these

studies

of

the

Mexican

Mexico can be said to have a

policymaking

relatively closed

political system concerning the formulation of policy.
process

is controlled by bureaucratic elites with

opportunity

for

participate.

the

legislature

Because

executive bureaucracy,
important

career

the

or

process

the
is

mass

little

public

dominated

The

by

to
the

bureaucratic positions represent an

path

for

the

political

elite,

and

clientelistic relationships are the key to career advancement,
there is a strong potential for inter-agency conflicts over
policy.
While Mexico can be characterized as a closed system
regarding policy formulation, it proves to be somewhat more
open to societal influences at the implementation stage.

The

particularistic provision

the

central bureaucracy and

of
local

policy

benefits

enables

officials to nurture their

clientelistic networks and bolster regime support.
Mexico's judicial system also offers interest groups and
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individuals little opportunity to influence policy decisions.
The one real constitutional check on governmental action lies
in the writ of amparo (Baker 1971:90-1,164; Karst and Rosenn
1975:132-3).

The amparo suit provides individuals a means to

seek protection of their basic constitutional rights as set
forth

in

the

constitution.
judicial

act

first

twenty-nine

articles

of

the

1917

The suit can challenge an administrative or
the

plaintiff

believes

violates

these

constitutional rights or a jUdicial decision that does not
properly apply and interpret the relevant secondary federal or
state law (amparo de la legalidad).

Less often the suit also

challenges the constitutionality of a federal or state law
(amparo contra leyes).

However, relief is limited to the

individual bringing the suit and to the particular allegations
presented in the petition

(Karst and Rosenn 1975: 128-9) •

Thus, the writ of amparo, while potentially benefitting the
plaintiff regarding a specific grievance, does not provide the
broad relief a class action suit in the united states does and
so fails to influence .similarly the policymaking process.
In fact, the judicial review function of amparo is quite
limited in practice due to the reality of executive-dominated
politics

in

Mexico.

The

Supreme

and

District

courts

responsible for adjudicating amparo suits "rarely challenge
basic governmental policies by upholding 'constitutionality
amparos'

(called amparos contra

leyes)

against statutes,
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administrative regulations,

and presidential decrees"

and

generally refrain from rUling on politically sensitive issues
(Schwarz 1973, as cited in Karst and Rosenn 1975:156).
result,

As a

while individuals in Mexico have recourse to the

courts to challenge unconstitutional acts and laws which
affect them personally, the broad power of judicial review as
exercised by the united states federal courts to strike down
laws and thus alter policy does not operate in Mexico except
in a greatly limited fashion.
In addition, aliens facing deportation from Mexico under
Article 33

of the consti tution that gi ves the Executi ve

sweeping authority to expell any foreigner have no right to
file an amparo petition or to appeal the expulsion order
(Friedland and Rodriguez y Rodriguez 1987:9).

The individual

protection provided by the writ of amparo therefore is of
little

use

policies.

in

challenging

the

government's

immigration

Once again Mexico's political system demonstrates

little openness to the influence of non-governmental interest
groups and individuals in their attempts to participate in the
policymaking process in contrast to the numerous governmental
access

points

available

to

societal

influence policy in the united States.

actors

seeking

to
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Hypothetical Policy options

Based on the domestic laws in force in Mexico and the
Uni ted states,

the existing body of international law on

refugees, and the policy variables analyzed above, at least
five different policy options were available to policymakers
in the two countries when they were confronted with the large
exodus of Central Americans in 1980.

The options vary from

the generous to the restrictive depending on the set or sets
of independent variables dominating the policymaking process.
First of all, representing the most generous policy, the
policymakers could decide, based on domestic and international
law, that most or all of the Central Americans were fleeing
persecution in their home countries and employ those laws to
grant the migrants who qualify refugee or asylum status.
this

case,

the

interest

of

policymakers

in

In

upholding

international law and preserving their country's reputation as
a law-abiding nation outweighs other domestic and foreign
policy variables.
option

are

those

countries most likely to pursue this policy
for

whom the

resettlement

of

refugees

constitutes only a moderate economic and political challenge
and government officials exert sUbstantial control over the
entry of refugees.

Countries that fit this model are Sweden

and Canada, although Canada has adopted a more restrictive
policy in the 1980s as the numbers of immigrants seeking entry
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under

its

favorable

laws

swelled

during

these

years.

policymakers in such countries would utilize both domestic and
international

law

refugees/asylees.

to

guide

their

treatment

of

the

They would guarantee their safety, protect

their rights, and grant them some sort of legal status.

The

Office of the UNHCR could be invited to establish operations
in the countries. to assist, in aiding and protecting the
refugees.
The most restrictive type of policy evolves from a
situation of pressing domestic policy interests that militate
against the recognition and admission of any refugees.

If a

country is experiencing severe domestic economic problems or
political instability, then the government usually becomes
opposed to accepting any refugees out of concern for domestic
well-being and political order.

Many developing countries

have refused to admit refugees even temporarily because of the
belief that they cannot afford to assist or absorb them
wi thout placing
societies.

a~di tional

st,ress on their own economies and

An example of this involves Turkey refusing entry

to Iraqi Kurds after the Persian Gulf War in 1991.

Thailand's

initial rejection of Cambodian refugees in the late 1970s
represents another example of this unwillingness to admit a
large influx of refugees.
In the cases of Mexico and the United states,

the

governments could determine, based on domestic policy factors,
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that none of the Central American migrants were fleeing
persecution and thus not employ domestic and international
refugee/asylum law in responding to their entry.

Instead, the

Central Americans would have to obtain some type of regular
immigrant or nonimmigrant visa in order to stay in the country
or face deportation as illegal immigrants.

Based on the

extensive human rights abuses documented in various Central
American countries since the late 1970s, a blanket denial of
refugee or asylum status would represent the most restrictive
type of policy response.
The next three policy options represent variations of the
generous and restrictive policies outlined above.

The third

option comes closest to the actual policies pursued by the two
governments studied here.
determine

that

migrants

In this case the governments would
from

certain

Central

American

countries are fleeing persecution while others are not.

The

determination would be made not on an individual assessment of
the migrants' reasons for departing, as prescribed by both
Mexican and

u.s.

domestic law and by international law, but be

based primarily on foreign policy factors.
policy

considerations

dominate,

the

When foreign

governments

have

an

interest in admitting refugees from countr ies regarded as
enemies or unfriendly in some way, and they oppose recognizing
refugees from friendly countries.

They also may wish to

bolster their international law-abiding image for foreign
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policy reasons and so decide to adhere to international law
regarding those refugees they find acceptable to admit.

In

this scenario, international and domestic refugee laws would
then be used in guiding the treatment of those viewed as
refugees or asylees while domestic immigration laws regulating
the

issuance

of

visas

and

the

deportation

of

illegal

immigrants would apply to those not recognized as refugees.
The fourth option available to policymakers arises when
no particular set or sets of independent variables dominate
the policy process.

In this case the governments decide to

ignore the Central Americans entering the two countries, not
forcing them to return to their troubled home countries but
not

granting

refugees

or

them

official

asylees.

protection

The

and

migrants

assistance

would

face

as
the

uncertainties and exploitation that plague illegal migrants
but would not face continued persecution in their homelands.
This scenario can mean the governments are uncertain as to the
policy to pursue because of conflicting policy goals or regard
the status

quo as acceptable to

foreign policy interests.

It does not bolster their image as

law abiding concerning the
refugees

but

does

not

both their domestic and

recognition and protection of

necessarily

deporting asylum seekers would.

harm

their

image

as

This option represents an

aspect of Mexican policy up until the 1989-91 period.
A fifth policy option involves devising some new type of
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policy

response

not

based

directly

international or domestic law.

on

either

existing

This scenario develops if

existing domestic and international law do not afford the
possibility

of

designing

policy

that

accommodates

pressing foreign or domestic policy interests.

either

New legal

structures become. necessary in order to meet desired policy
goals.

This type of response mayor may not adversly affect

the law-abiding image of the country depending on the actual
treatment accorded the immigrants.
The

United

states

formulated

such

a

policy

when

responding to the large influx of Cubans during the Mariel
boatlift in 1980.

A new type of "special entrant" status was

created for the Cubans in lieu of employing the terms of the
Refugee Act (for a discussion of this policy, see: Blackburn
1984).

The united states did not want to deport the Cubans

because of a

foreign policy interest in demonstrating the

failures of the Castro regime and because of its long-standing
policy of welcoming Cubans immigrants.

Yet, the government

feared the domestic repercussions of insisting on the timeconsuming evaluation of each entrant's case individually as
required by the Refugee Act.

The influx was so large and

rapid that the INS officials, local governments, and social
service agencies were overwhelmed and in need of some type of
Federal

governmental. assistance

immigration situation.

to

deal

with

this

mass
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As these last three options illustrate,

actual policy

design usually does not fit either the generous or restrictive
extremes represented by the first two options.
generally

consists

possibilities,

of

a

combination

Instead, it

of

the

various

only some of which are presented here.

As

demonstrated in this chapter, different aspects of a policy
typically reflect an array of goals shaped by the conflicting
domestic

and

foreign

characteristics

of

policy

interests

particular groups

affected

of

by

immigrants.

the
This

chapter also has shown that domestic policy, foreign policy,
or international legal variables dominate policy decisions
depending

on

the

capability

of

the

country

to

absorb

immigrants and the ability of domestic interests to influence
policy.

These intervening variables therefore help determine

the set or sets of independent variables that dominate the
policymaking process and shape the policy design.

This policy

design actually consists of several parts that respond to the
various goals affected by the policy issue.

Moreover, it goes

through numerous revisions reflecting changing policy goals
and interests.

One danger inherent in this situation finds

the different aspects of the policy in conflict with one
another,

leading

ineffective
balancing

to

overall
and

inconsistent,
policy

accommodating

incoherent,

design.
the

array

As

a
of

and

often

consequence,
policy

goals

contained in overall policy for an issue area then becomes
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crucial to designing effective policy.
Chapters 4 and 5 analyze the cases of Mexican and united
states policy regarding Central American immigration in the
1980s, identifying the policy variables that exerted the most
influence on policy design and evaluating the content and
outcome of their policies.

162

Chapter 4
The Initial Design of Refugee policy

As large numbers of Central Americans began to flee the
widening domestic violence and civil strife in their homelands, policymakers in Mexico and the United states faced the
task of designing policies to respond to the arrival of these
new immigrants.

That policy would be based on the countries'

past experiences with immigrants and refugees, interpretations
of their existing domestic immigration laws, and perceptions
of the domestic policy, foreign policy and international legal
interests affected by the influx.

The policies designed by

these governmental actors were revised as administrators in
the relevant bureaucratic agencies implemented the initial
policy decisions.

They also went through additional revisions

as circumstances and perceptions changed, thus bringing about
the refinement of policy goals and the policy instruments
necessary to achieve those goals.
This chapter examines and compares the policy responses
of the Mexican and United states governments as they initially
designed policies to address this influx of Central Americans.
Chapter 5 then traces these policies as they were revised
during the 1980s.
both

the

content

The chapters concentrate on identifying
and

outcome

of

the

policies,

and

the

variables influencing the initial policy decisions and the
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later changes in policy.
Through a

modified application of the policy design

framework introduced in Chapter J., this chapter analyzes the
initial policy responses of the United states and Mexican
governments.

It identifies the policy goals and instruments

decided upon by the governmental officials responsible for
policymaking in this issue area and examines the variables
influencing their policy decisions.
the

initial

policies

through

The analysis then traces

the

implementation

stage,

identifies any changes in policy content, and examines the
outcome of the policies --i.e., their effects on the Central
American immigrants.
In the case of the united states, policymakers quickly
developed

a

consistent policy

response

to

the

influx

of

Central Americans that they pursued throughout the 1980-85
period.

Mexican policymakers, however, struggled throughout

these years to reach agreement on a
policy.

coherent,

Mexico's initial response vacillated as competing

interests sought to influence policy design.
Mexican

consistent

policymakers

settled on

a

But by 1985,

policy that

they

have

maintained in some form until the present time.
Chapter 5 then follows up on this analysis of the initial
policies by examining revisions made by the two governments
during 1986-88 and 1989-91 as they attempted to refine their
policies

in

response

either

to

changed

circumstances

or
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changed perceptions about policy goals and influences.

In

both cases the revisions for 1986-88 did not entail drastic
changes in the initial policies designed during the 1980-85
period, but rather consisted of adjustments to certain aspects
of

that

basic

policy.

During

1989-91

some

sUbstantial

revisions took place in united states asylum policy due to the
actions of domestic opponents.

For Mexico these years saw an

intensified implementation of the country's basic policy.

The

analysis focuses only on those aspects of the policies that
underwent change, the reasons for those changes, and their
effects on policy outcome.

The case studies in Chapter 5

conclude with a' review of 'the

current

state of

the

two

countries' policies regarding Central American immigrants.

The Case of the united states: 1980-85
Formulation and Revision of Policy Goals

The Refugee Act of 1980 (P.L. 96-212) became law just as
large

numbers

homelands.

of

Central

Americans

began

A major purpose of this Act,

introduction,

was

"to provide a

to

flee

their

as stated in its

permanent and

systematic

procedure for the admission to this country of refugees of
special humanitarian concern to

the united

101{b}, codified at 8 U.S.C. § 1521).
became

the

legal

framework

states"

(Sec.

This legislation thus

structuring

the

decisions

of
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governmental officials as they designed policy to respond to
the specific situation involving the arrival of these Central
Americans.
The Refugee Act

is

comprehensive

refugee law in several key ways.
granted

considerable

and revised prior

However,

administrative

the Act also

discretion

to

the

implementing agencies, allowing the Departments of Justice and
state considerable authority over the application of the Act's
provisions to specific groups of refugees and asylum seekers.
The goals of the government's policy as applied to Central
Americans therefore could deviate from and even clash with the
expressed goals of the formulators of the Refugee Act.
In order to understand the goals of the specific policy
that pertained to the Central Americans and the conflicting
interests these goals affected, it is instructive to review
briefly both the stated goals of the Refugee Act and its
provisions that specify policy instruments to achieve those
goals.'

The

statutory

goals

then

are

compared

to

the

revisions made in policy goals as the implementing agencies
assumed authority for applying the Act to the specific case of
Central American immigration.

The differences between the

goals of the Act and those of the policy as applied to Central
'See the section of Chapter 2 on United states Law
Relating to Refugees for a detailed discussion of the
Refugee Act. This discussion here only consists of a brief
review of the motivations for and goals of the Act.
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Americans form the grounds for opposition to the policy that
eventually challenges
section

also

analyzes

its
the

propriety and
additional

legality.

policy

This

instruments

designed by the implementing agencies to achieve the revised
policy goals and then assesses the impact of the policy on
Central American immigrants.
The passage of the 1980 Refugee Act represented the
CUlmination of nearly two decades of congressional efforts to
revise United states immigration policy regarding refugees and
asylum seekers (see Anker 1983, and Anker and Posner 1981 for
a discussion of the Act's legislative history).

The 1980 Act

responded to several acknowledged shortcomings of Congress'
initial

attempts

in

1965

to

amend

the

Immigration

and

Nationality Act to accommodate the admission of refugees on an
ongoing basis.

Congress had several specific policy goals in

mind as it formulated the 1980 Act: 1) to develop a permanent
and systematic refugee admissions procedure; 2) to bring u.s.
domestic refugee law into conformance with international law;
3)

to devise comprehensi ve legislation that addresses the

several different aspects of refugee policy; and 4) to return
to Congress more control over refugee policy.
The Immigration Act of 1965 established for the first
time

a

specific

immigration category to

admit refugees.

However, its use of a refugee definition biased in favor of
persons fleeing communist or Middle Eastern countries, its
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provision of only 10,200 visas annually for refugees, and its
exclusion

of

provisions

the

of

the

Western

Hemispheric

Act meant

that

it

countries
was

from

the

inadequate

for

addressing emergent refugee situations in places like Latin
America and Southeast Asia.

The 1976 amendments extending the

provisions to include the Western Hemisphere and to increase
the

number

of

visas

to

17,400

annually

still

proved

insufficient to address the expanding world refugee crisis.
Furthermore, the Act did not contain provisions for granting
asylum to persons fleeing persecution who had already entered
the united states, as in the case of Cubans and Haitians.

The

executive branch again resorted to the use of its parole
author i ty to admi t

refugees not covered by the changes in

immigration law, thus derailing congressional intentions to
reassert its control over the number of persons entering the
country.

By

March

1980,

Congress

and

the

Carter

administration agreed on the policy revisions contained in the
Refugee Act.
The
permanent
replaced

Act,
and
the

in

furtherance

systematic

of

refugee

discriminatory

the

goal

to

admissions

refugee

develop

a

procedure,

definition

with

a

universal one in keeping with the 1967 United Nations Protocol
relating to the Status of Refugees, which the u.s. acceded to
in 1968 {Sec. 201{a}, codified at 8 U.S.C.

§

1101{a}).

This

definition applies the Act to any person who can demonstrate
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a

well-founded

religion,
group,

fear

of

nationality,

persecution
membership

or political opinion,

in

on
a

and thus

account

of

particular
is not

race,
social

limited by

ideological or geographic considerations (Kennedy 1981:143;
Scanlan and Loescher 1982: 40).
scope of the U.N.
persecution who

It also went a step beyond the

Protocol by covering persons suffering

~ere

still present in their home countries.

The united states government saw the need for this expanded
definition

in

order to

address

the

problem of

political

prisoners.
The adoption of this definition also addressed the goal
of bringing the country into conformance with its international treaty obligations (congressional Record 1978:6989).
In

further

conformance

with

international

law,

the

Act

included revised provisions for withholding deportation for
those

immigrants

facing

persecution

if returned to their

homelands (Sec. 203{e}, codified at 8 U.S.C. § 1253{h}), thus
reiterating U.S. support for the international legal principle
of non-refoulement. 2
Clearly this goal was influenced by international legal
considerations -- the United States government desired to
bring its domestic refugee law into line with international
2united states law has contained some form of
withholding of deportation prov~s~on since 1950 (see I.N.S.
v. stevic 467 U.S. at 414, 1984).
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expectations and thus demonstrate its support for this body of
international

law

considerations

also

(Kennedy
shaped

1981:150).
the

Foreign

decision

to

policy

adopt

an

internationally recognized universal definition of refugee.
Members of Congress and executive branch personnel alike had
denounced the biased definition of refugee contained in the
1965 Act.

They viewed this

limited definition as

both

hampering the united states' ability to respond to refugee
situations throughout the world and tarnishing its reputation
as a humanitarian country (Congressional Record 1978:6988-9;
Kennedy 1981:145; Loescher and Scanlan 1986:155).
The third goal addressed the desire to end the need for
separate

pieces

of

legislation

to

provide

funding

for

resettlement programs and to adjust the immigration status of
refugees to permanent resident aliens.

The Act included

provisions covering these needs and thus truly represented the
creation of a comprehensive law governing the entire refugee
admissions and resettlement process.

This goal emanated from

domestic policy concerns about providing adequate government
resettlement aid to states and localities in order to insure
that the refugees do not place too much of an economic or
social burden on the communities welcoming them.
In keeping with the goal of comprehensiveness, the Act
also established a procedure for granting asylum to persons
physically present in the united states {Sec. 208{a}, codified
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at 8 U.S.C. § 1158).

The specifics of the procedure were left

up to the attorney general to devise, but eligibility was to
be based on the criteria contained in the Act's definition of
refugee.

This provision of the Act reflects primarily the

influence

of

foreign

policy

and

international

legal

considerations.
The

government

wanted

to

eliminate

foreign

policy

problems associated wi th uncertain and inconsistent asylum
procedures.

The lack of a clear asylum policy caused some

embarrassing incidents in the past, as when a soviet sailor
jumped

onto

a

u.s.

vessel

but

authorities (Carlinger 1983:98).

was

returned

to

soviet

The government also sought

to establish an unbiased procedure to insure the fair and
equitable

treatment

international

law

of

asylum

(Kennedy

seekers

1981:150).

as

called

for

International

in
law

recognizes the sovereign authority of nation-states over the
conferral of asylum status (Ho1born 1975:230).

However, the

broadly accepted principle of non-refoulement and the UNHCR's
position on the need to extend at least temporary safe haven
to asylum seekers both urge governments to institute equitable
and generous asylum policies (Office of the UNHCR 1981:3-4;
Office of the UNHCR 1988:7).
A final major goal of the Act involved returning more
control over refugee admissions to Congress
143; Zucker and Zucker
1987:54-5).
.
.

(Kennedy 1981:

Historically, congress

171
exerted

the

most

authority

over

immigration

policy

and

generally promoted restricted admissions out of concern for
preserving the country's national identity and economic wellbeing.

As the executive branch developed the practice of

admitting
authority,

large

numbers

Congress

of

refugees

grew concerned

through

that

it

its

had

parole

lost

its

tradi tional control over immigration admissions (U. s. Congress
1977:1).
In furtherance of this last goal,
consultative

mechanism

to

give

the Act created a

Congress

a

voice

in

determining, in conjunction with the president, the number of
refugees to be admitted.

The 17,400 seventh preference visas

were replaced by a more realistic annual ceiling of refugee
admissions initially set at 50,000, with future annual limits
and additional emergency admissions to be determined through
the consultative process.

The Act did not eliminate the

attorney general's parole authority but theoretically restored
it to its original purpose of aiding individuals in need of
emergency

admission

to

the

united

states

under

special

circumstances (Hucker 1979:1048). This goal clearly reflects
the long-standing domestic policy interest of Congress to
limit the admissions of all immigrants to the united states in
order to safeguard its well-being.
The four principal policy goals of the 1980 Refugee Act
reflect the domestic policy, foreign policy, and international
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legal

interests

of

the

members

of

Congress,

Carter

administration personnel, and interest groups who shaped the
legislation

(Hucker

1979:1047-50;

1986:153-4; Yarnold 1990:56-64).

Loescher

and

Scanlan

Unfortunately, unforeseen

events quickly put the new legislation to a severe test.
Because of the mass influx of Cubans and Haitians just shortly
after the passage of the Act,

the continuing large-scale

Southeast Asian refugee crisis, a growing illegal immigration
problem, and the extensive administrative discretion written
into the Act, several of the Act's original goals soon were
replaced by other executive branch goals.
Although the goal of limiting admissions was not one of
those replaced, the Act's initial annual admission ceiling of
50,000 quickly became overwhelmed by events and emergency
provisions had to be made to authorize the entry of as many as
231,700 refugees in FY 1980 (U.S. Dept. of Justice 1980:27).
In no year since 1980 have annual refugee admissions fallen
below 60,000 (U.S. Committee for Refugees 1991e:10-11). Thus,
from the start, the goal of limiting admissions faced stiff
challenges and the Departments of Justice and State,

the

principal agencies charged with implementing the Act, felt
great pressure to curb admissions where possible. 3
3The Refugee Act calls on the attorney general to
specify most of the regulations needed to implement the Act.
The Immigration and Naturalization Service (INS), the
Executive Office of Immigration Review (EOIR), and the Board
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wi th so many refugees seeking entry into the united
states, policymakers focused on deciding which ones to accept.
The Refugee Act provides little guidance on this matter,
saying only that they be "of special humanitarian concern" to
the united states, not be firmly resettled in another country,
and be admissible as immigrants under the other requirements
of the Immigration and Nationality Act (Sec. 207{c}{1}).

This

of Immigration Appeals (BIA) within the Justice Department
rule on asylum applications. The EOIR was created in 1983
as an office within the Justice Department separate from the
INS out of concern that immigration enforcement and
adjudication functions should not fall under the authority
of the same officials because of the potential for a
conflict of interests (Aleinikoff and Martin 1991:109). It
houses the immigration judges that preside over deportation
and exclusion hearings. Aliens may request to apply for
asylum at these hearings even if they have been denied
asylum previously by an INS district director.
The Department of State becomes involved through its
access to information needed to assess the refugee
situations worldwide, its role in representing the united
states in its relations with international organizations and
governments of foreign countries where refugees are located,
and its participation in overseas refugee selection through
its Bureau for Refugee Programs. The regulations adopted to
implement the asylum procedure also granted the Department
of State's Bureau of Human Rights and Humanitarian Affairs
(BHRHA) an advisory role in assessing human rights
conditions in foreign countries.
The Act also establishes an Office of Refugee
Resettlement within the Department of Health and Human
Services and places it in charge of the refugee resettlement
programs. The U. s. Coordinator for Refugee Affail:s, holding
the rank of Ambassador-at-Large, is in charge of managing
the overall implementation of the Act and preparing the
president's reports to Congress on proposed refugee
admissions. This position was formally established by the
Act although President Carter had originally created the
position prior to' 1980.
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section also authorizes the attorney general to establish
regulations governing the actual selection and admissions
process.
Al though the House and Senate Judiciary Committees are to
be consulted on the determination of admissions levels, the
executive branch departments involved in implementing policy
exert the most influence over not only setting the numbers to
be admitted but also specifying their regions and countries of
origin

(Anker

admissions
executive

1984: 163-4) •

ceilings
branch

for

The establishment of refugee
the

different

interpretation

of

the

regions

reflect

requirement

that

refugees be "of special humanitarian concern" in order to be
accepted
Frelick

for

entry

into

1990:299-300).

ambiguous requirement,

the

United

In

addition

states
to

(Robinson

addressing

and
this

the regulations promulgated by the

state Department governing the

selection of refugees

for

admission further' control the process through the use of a
six-category priority system based on degree of danger to the
refugees and their ties to the united States, with the latter
consideration
vulnerability
1991e:6-7i

generally
of

refugees

taking
(U.S.

precedence
committee

Robinson and Frelick 1990:301).

over
for

the

Refugees

The combined

effect of the authorized admissions limits by region and the
establishment of processing priorities that vary from region
to region resulted in few Latin Americans besides Cubans being
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authorized to come to the united states as refugees from 1980
through 1985. 4
During these years more than three-quarters (509,798 out
of 664,562) of all refugee admissions came from Asia (U.S.
committee for Refugees 1991e: 10) •

An additional 101,635

(fifteen percent of the total) hailed from Eastern Europe and
the soviet Union.

Only 10,247 refugees from Latin America

were admitted, with most arriving in 1980, the year of the
Mariel exodus from Cuba.

Admissions figures categorized by

nationality are available only beginning in fiscal year 1982.
From 1982 through 1985, the united states government admitted
1,568 refugees from Latin America.

This number included 1,468

Cubans and just 93 Salvadorans (U.S. Committee for Refugees
1991e:10).

Collectively, these admissions figures illustrate

an important goal that re-emerged shortly after the 1980 Act
went into force: the continuation of a discriminatory refugee
policy in favor of persons fleeing hostile (i.e., communistcontrolled or otherwise unfriendly) countries.
This departure from the goal of the formulators of the
Refugee Act and the perpetuation of the United States' biased
refugee policy arose not just because of the control the

4See Robinson and Frelick (1990:300-304), and Zucker
and Zucker (1987:73-86) for a discussion of the refugee
admissions determination process and its continuing
ideological bias.
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executive branch continued to wield over policy design.

It

also was fostered by the importance placed on the goal of
limiting overall immigration.

with so many refugees seeking

admission, on top of an illegal immigration problem perceived
to be growing out of control, those officials in charge of
implementing policy had to devise criteria that would exclude
as many refugees as politically feasible.

This resulted in

the decision to maintain the policy of favoring those refugees
most advantageous to the administration's

foreign policy

interests and curbing the arrival of unauthorized immigrants. 5
Such a response also proved the easiest to pursue because
it represented the normal practice for the personnel in the
implementing agencies.

Radical departures from traditional

policy always prove difficult to implement.

Furthermore, when

Ronald Reagan assumed the presidency in January 1981 and
instituted his ideologically guided Central American policy
(Scanlan and Loescher 1982:44), his political appointees in
charge of the Departments of Justice and State had additional
5Rystad (1990:214) notes that in the 1980s "the refugee
question is now often linked to the problems created by
extensive illegal immigration" and that the selection of
refugees is dominated by foreign policy factors. Clearly,
the burgeoning illegal immigration problem in the u.S. over
the last two decades has intensified the calls for limiting
overall immigration and "regaining control of our borders".
Frelick (1989:14-15) discusses the difficulty for the INS of
separating immigration control and asylum adjudication
responsibilities because of the intermingling of the two
groups of immigrants and the emphasis placed on halting the
"flood" of illegal immigrants.
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incentive

to

promote a

refugee

policy supportive of

administration's foreign policy interests.

the

The Refugee Act's

administrative discretion just gave bureaucrats the leeway to
pursue this policy goal.
The continuation of an ideologically based refugee policy
exemplifies the accommodation of different policy goals into
one overarching goal: curb admissions as much as possible by
excluding those refugees not acceptable for foreign policy
reasons.

Thus,

immigration,
decisions

on

against

foreign

a

policy

refugee

backdrop

of

limiting

factors

once

again

dominated

the

original

admissions

despite

overall

intentions of the framers of the Refugee Act.

Policy Implementation Under Revised Goals

Although Reagan administration officials consistently
asserted that the government's refugee policy adhered to the
provisions

of the Refugee Act

and remained

ideologically

neutral (Dietrich 1986:5,11; Loescher and Scanlan 1986:191),
the data on refugee admissions and asylum approval rates
illustrate the true essence of the administration's pOlicy.
As

previously

noted,

few

Central

Americans

gained

admission to the United states as refugees in the 1980-85
period.

This, however, did not stop Central Americans from

entering the country.

Increasing numbers of Guatemalans,
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Nicaraguans,

and Salvadorans arrived as illegal immigrants

throughout these years.
illegal

immigrant

Many simply melted into the large

population

numbered about two to

in

the

four million

united

states

that

in 1980 according to

current best estimates (Edmonston, Passel, and Bean 1990:27).
Others came forward and applied for asylum in the belief that
because of the violence in their homelands they qualified for
the

M~ny

status.

more

applied

for

asylum

after

being

apprehended by immigration agents and facing the prospects of
being deported to their homelands.

As a result, United States

policy towards Central American immigrants evolved into a
matter of

asylum policy -- deciding on the criteria and

adjudication procedures to use in determining asylum status.
An examination of the asylum statistics from the 1980-85
period illustrate that the policy goal of excluding refugees
from friendly countries extended to include denying asylum to
persons from these countries as well.

A report compiled by

researchers at the University of Texas'
Public

Affairs

presents

INS

data

on

L. B. J.

asylum

School of
application

approval and denial rates from the third quarter of FY 1980
through
1985:3).

the

first

quarter

of

FY

1985

(Jamail

and

Stolp

The authors indicate that due to a change in INS

record keeping procedures, some figures in the FY 1982-FY 1983
period are not directly comparable to those in the other years
(Jamail and Stolp 1985:4).

As a result, most comparative
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analyses of asylum data employ figures only from after this
change in record keeping in 1983.

However, the tabulations

presented by Jamail and stolp provide a useful indication of
the comparative approval trends for this early period (see
Table 4.1).

Table 4.1
Success Rate of Asylum Cases Acted Upon
By Selected Nationality
FY 1980 - FY 1985*

Country
Iran

Average
Annual
Number

Average
of these
Granted

Average
of these
Denied

Average
Success
Rate

4,795

3,055

1,740

63.7%

397

225

172

56.7%

47

24

23

51.9%

194

79

114

40.9%

1,527

398

1,129

26.1%

19,393

4,952

14,441

25.5%

3,396

449

2,947

13.2%

Haiti

140

9

131

6.4%

Pakistan

120

5

115

4.1%

Honduras

40

1

38

2.8%

4,958

128

4,831

2.6%

41

0

41

0.4%

Afghanistan
USSR
Romania
Poland
All countries
Nicaragua

EI Salvador
Guatemala

Source: Jamail and Stolp (1985:3)

(Compiled from INS data)

*INS data is from third quarter FY 1980 through first quarter
FY 1985
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Jamail and stolp (1985:4) note that for the two countries
with the largest number of applications, a glaring difference
exists between the approval rates for applicants from friendly
EI Salvador

(2 . 6 percent)

percent) •

A

few

other

and

from unfriendly Iran

examples

further

(63. 7

illustrate

the

differences in success rates for applicants from these two
categories of countries.
The asylum approval rates for applicants from the Soviet
Union and Eastern Europe ranged from a high of 51.9 percent
for Soviets to 12.5 percent for Yugoslavians, with Poles being
the next lowest at 26.1 percent.
averaged 13.2 percent.

Nicaraguan approval rates

For applicants from countries whose

governments the United states supports,

the approval rates

ranged from a high of 6.4 percent for Haitians to a low of 0
percent for Indians (Jamail and Stolp 1985:3).

Considering

the average approval rate for all countries was 25.5 percent,
applicants from friendly countries clearly fared less well
compared to those from unfriendly countries.

Overall, these

data indicate a strong difference in the approval rates for
these two sets of countries.
Yarnold

(1990)

demonstrates

this

conclusion

strongly in her analysis of U.s. asylum policy.
data for 1983-85,

quite

Using INS

she tests through cross-tabulations and

regression analysis the importance of several variables for
explaining

asylum

approval

rates.

Of

the

variables
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hostile/non-hostile state of origin, unemployment rate, and
European/non-European state of origin -- only the hostile/
non-hostile variable was significantly related to outcome
(Yarnold 1990: 93-100) •
results,

According to her cross-tabulation

"[t]he INS was 29% more likely to approve asylum

applications when a state of origin was hostile (33% approval)
then when a state was non-hostile (4% approval)"

(Yarnold

1990:93).
To say that the INS showed bias in its granting of asylum
is not to suggest that all Central Americans emigrating in the
early 1980s merited asylum status.

Many migrated seeking jobs

because of the deteriorating economic situations in their home
countries due to the conflicts.

others fled generalized

violence resulting from the civil wars and not individualized
persecution as stipulated by the definition of refugee in u.s.
law and the U.N. Protocol.

However, considering the civil

wars raging at that time in Guatemala, Nicaragua,

and EI

Salvador and the widespread human rights abuses plaguing the
region,

certainly far more

than 1 to

3 percent of

the

Guatemalans and Salvadorans, and even more than 13 percent of
the Nicaraguans, entering the United states in the early 1980s
met the Refugee Act's definition of refugee and thus qualified
for asylum status.
The official u.s. government position maintained that the
Central Americans, especially Guatemalans and Salvadorans,
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were

economic migrants

persecution

(Bean,

seeking

Vernez,

and

jobs

and not victims

Keely

1989:96;

of

Dietrich

1986:10; Loescher and Scanlan 1986:191; Zucker and Zucker
1987:158).

While

Salvadorans

in

particular

had

well-

established patterns of economic migration to the Uni ted
states prior to the outbreak of civil war in late 1979, the
violent situations in these countries in the 1980s led to much
larger and qualitatively different emigrations from those
typically fueled by economic motivations. 6
Even U.S. government officials admitted that the Central
American conflicts had produced refugees who were congregated
in camps in Costa Rica, Honduras, Mexico, and Panama.

The

U.S. responded to this situation by providing funds to support
UNHCR

assistance

General 1984:11).
was

that

since

programs

for

the

refugees

(Comptroller

However, the government's general position
these

refugees

were

receiving

adequate

assistance in the region, they had no reason to come to the

6For information on the human rights situation in
Central America in the early 1980s see: Americas Watch
(1984a); Americas. Watch and the ACLU (1982); Amnesty
International (1983); and Amnesty International (1981).
Aguayo (1985) and Aguayo Quezada and O'Dogherty (1986:266-7)
describe the differences between the characteristics of the
migrants of the 1980s and the traditional economic migrants
of earlier years. A major difference is the migration of
women, children, and the elderly in addition to young males.
Also, migrants fleeing for political reasons refuse to
consider returning to their homelands until the political
situation has changed while economic migrants frequently
migrate back and forth.
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united states except to seek better economic opportunities and
so

ceased

1984:45).

to

qualify

as

refugees

(Comptroller

General

According to a General Accounting Office report on

the Central American refugee problem,

"the administration

believes that because of the long-standing tradition in the
region of granting refuge to political exiles, there is no
need for

the United states to provide either asylum or

resettlement for large numbers of these refugees" (Comptroller
General 1984:2).7
This report goes on to examine the plight of refugees in
Central America and Mexico.

It points out that the people

displaced from their homes because of the conflicts and human
rights abuses

in many cases were not receiving adequate

assistance or protection in the region and so sought to
continue
1984:30).8

on

to

the

united

states

(Comptroller

Such information about condi tions

General

in Central

America and Mexico for refugees, and the refusal of the United

7Richard Krieger, Associate Coordinator of the State
Department's Bureau for Refugee Programs, stated at a forum
with students and faculty at the University of Texas, Austin
(February 28, 1985) that an individual recognized as a
refugee by the U.s. in Honduras or southern Mexico ceased to
be considered a refugee upon entering the United states. See
Fiederlein (1991:29-31) for a more detailed discussion of
this policy position of the U.s. government.
8For a more detailed discussion of the difficulties
faced by displaced Central Americans in the region see:
Aguayo (1985); Americas Watch (1984b); Ferris (1987);
Fiederlein (1991); and Manz (1988a).
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states

government

to

accept

more

than

a

handful

lends

additional evidence to the contention that a major goal of the
policymakers
admission

in

to

the

Reagan

migrants

administration

from

friendly

was

Central

to

deny

American

countries, regardless of the reasons for their flight from
their home countries.
An interesting question arises when examining the data on
asylum approval rates and refugee admissions for this early
period: Why were more Nicaraguans not granted entry to the
united

states?

Considering the

intensity of

the Reagan

administration opposition to the Sandinista government in
Nicaragua and its support for the guerrilla forces fighting
the

Sandinistas

(Sklar

1988;

Walker

1987),

it

seems

inconsistent for the United states not to admit Nicaraguans as
refugees or allow them to stay as political asylees
1986:8).

(Silk

Nevertheless, only three Nicaraguans came to the

u.S. as refugees in the 1980-85 period (U.S. Committee for
Refugees 1991e: 10), and although the asylum approval rates for
Nicaraguans in these years were higher than for Salvadorans
and Guatemalans,

they fell well below the average for all

countries and for the Soviet bloc countries in particular
(Jamail and Stolp 1985:3).
suggested

for

this

more

At least two explanations can be
restrictive

policy

concerning

Nicaraguans.
The first is that the historical nativist sentiments of
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the

traditional

population

groups

in

the

united

states

continued to oppose the entry of immigrants of so-called
minority ethnic or racial groups.
change

in

the racial

and

The fear of an irrevocable

ethnic

composition of American

society remained s·trong among the established population,
particularly since the illegal immigration of Latinos and
Caribbean blacks had grown substantially since the 1960s and
coincided

with

a

large

immigration

of

Southeast

Asian

refugees.

Policymakers in the 1980s were less likely to voice

such sentiments publicly unlike their predecessors in the
1920s who

imposed national

(Jones 1960:275-6).

As a

origins quotas
result,

on

immigration

such motivations for a

restrictive Central American refugee and asylum policy are
difficult to impute.

However, the 1980s witnessed an increase

in anti-immigrant manifestations, particularly in California,
the destination of the largest influx of immigrants (Mydans
1990; Reinhold 1991).

Nativist sentiments, when combined with

fears about the size of the influx, most likely did influence
policy decisions

~o

a certain degree.

The second explanation focuses on the widely expressed
sentiment that far too many immigrants were entering the
country

outside

u.s.

governmental

control.

with

the

uncontrolled arrival of Cubans and Haitians in 1980,

the

burgeoning illegal immigration from Mexico, and the increased
unregulated entry of Central Americans over the U.S/Mexican
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border,

many

government,

Americans,

both

inside

and

outside

the

voiced the opinion that the country had lost
This fear of being

control of its borders (Silk 1986:10).
overwhelmed by the arrival f

illegal immigrants from south of
about the

the border are evidenced in presidential

potential "tidal wave" of "feet people" from Central America
and exaggerations of the possible size of any migrations
(Jamail and stolp 1985:3; Loescher and Scanlan 1986:192).
The united states' previous experiences with refugees
involved selecting and admitting certain specified numbers of
persons.

The government exerted considerable control over the

entry of these refugees.

But with the arrival of Cubans,

Haitians, and Central Americans beginning in 1980, the u.s.
found itself a country of first asylum where it faced the
large, direct, and illegal entry of both asylum seekers and
economic migrants (Scanlan and Loescher 1982:43).
As

Zucker

foreign

policy

and

Zucker

interests

indicate,
determine

two
the

factors

besides

national

groups

admitted to the u.S. as refugees: numbers and "the likelihood
of

low-cost

(1987:xvii).

and

domestically

unopposed

resettlement"

Even if a particular group of refugees serves

the country's foreign policy needs, if the influx threatens to
.

inundate

either

the

.

country

or

certain

localities,

domestic opposition to the group's arrival grows strong.
this

case,

then
In

domestic policy concerns about preserving the
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country's national ethnic identity and traditional way of life
outweigh the foreign policy benefits of admitting members of
this nationality as refugees.

united states refu,gee and

asylum policy in the early 1980s reflected such concerns at
least to the extent that even Nicaraguans faced restricted
entry to the united states despite the Reagan administration's
active opposition to the Sandinista government.
As a result,

the principal goal of u.s.

refugee and

asylum policy as applied to Central Americans in the 1980-85
period not only was to deny admission to migrants

from

friendly governments in that region, but to curtail the influx
of all migrants from the area because of its potential large
size and undesirable ethnicity.

The few Central Americans

granted legal permission to remain in the country were largely
from Nicaragua because· of the·Reagan administration's foreign
policy of opposing the Sandinista government.

Selection of Policy Instruments

The fear of being inundated by the mass influx of Central
Americans and Haitians led to the utilization of particular
policy instruments to promote the United states' restrictive
policy towards Central American immigrants.

In July 1982 the

Reagan administration promulgated a new alien detention rule
(47 Fed. Reg. 30044-45, 47 Fed. Reg. 46493-94) that ordered
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the detention of all aliens arriving in the united states
without valid travel documents even if they applied for asylum
(Aleinikoff and Martin 1985:302-314; Loescher and Scanlan
1986:193).

This constituted a reversal of traditional u.S.

policy of releasing asylum applicants who were of little risk
of absconding or threatening national security pending a
ruling on their

p~titions

(Helton 1986:6 and 1984:204).

The

revised detention policy was first applied in 1981 to Haitians
in south Florida but soon became a key policy instrument to
achieve the goal of denying Central Americans the legal right
to remain
detention

in the United states.
policy

as

a

means

of

The INS also saw the
deterring

the

entry

of

additional Central Americans (Scanlan and Loescher 1982:42;
Zucker and Zucker 1987:167-8).

If coming to the United states

meant detention, denial of asylum, and deportation back to
one's homeland, the INS reasoned that fewer Central Americans
would attempt to enter the country illegally.
Two federal court cases from 1982 indicate other policy
instruments the INS employed in order to fulfill the goal of
denying Central Americans the right to enter and gain asylum
in the united states.

They also demonstrate the sources and

tactics of some of the domestic interest groups opposed to the
country's

asylum policy.

In

addition

to

a

restrictive

detention policy, the u.S. government actively discouraged
Central Americans from applying for asylum and encouraged them
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to accept "voluntary repatriation" back to their countries of
origin (Bean, Vernez, and Keely 1989:97; Zucker and Zucker
1987:168-9)

.9

The cases of Nunez v. Boldin (537 F.Supp. 578, S.D. Tex.
1982) and Orantes-Hernandez v. smith (541 F.Supp. 351, C.D.

Cal. 1982) drew attention to and challenged the government's
efforts to deny Central Americans their right to apply for
asylum and to have their petitions fairly adjudicated (Helton
1984:205).

INS,

both

In issuing their temporary injunctions against the
district

immigration

personnel

courts
to

pointed

coerce

to

actions

Salvadorans,

by

within

the
an

intimidating and disorienting environment, to sign voluntary
departure papers without informing them of their right to
apply for asylum.

Other aspect's of the Salvadorans' detention

also were cited as unacceptable, including inadequate access
to telephones and legal information.
Despite such court rulings in 1982, INS treatment of
detained

Salvadorans continued to be

repressive

in many

respects for years afterwards, as evidenced by the issuance of
a permanent injunction against the INS in 1988

(Orantes-

Hernandez v. Meese, 685 F.Supp. 1488, C.D. Cal. 1988).
September 1989,

In

the judge in the case made an additional

9In the case of Haitians, the government also launched
an interdiction policy to prevent the arrival in the u.S. of
Haitian asylum seekers (Helton 1984:203; Zucker and Zucker
1987:169-71).
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ruling, finding the INS in violation of the 1988 permanent
injunction and ordering it once again to comply with the
guidelines

he

had

set

forth

concerning

the

rights

of

Salvadorans held in INS detention (Pinkerton 1989).
Another policy

instrument employed by the executive

branch to limit asylum approval rates entailed a restrictive
interpretation of the refugee definition contained in the
Refugee Act of 1980. 10

As a result, those Central Americans

that managed to pursue their applications for asylum generally
had their petitions rejected due to this narrow reading of the
law.

Despite the intent of the Refugee Act to establish a

general def ini tion of refugee, controversy continued to plague
the term's meaning and its application to asylum cases.
The debate s.urrounding the definition became linked to
the standard of proof required to qualify for a withholding of
deportation under Sec.203(e) of the Refugee Act, which amended
Sec. 243 (h) of the Immigration and Nationality Act.

This

section reads:

l~elton (1990:123-6) examines various governmental
measures (i.e., policy tools) employed world wide that
represent means to restrict access to asylum, including
interdiction, detention, limiting "access to asylum
procedures", the "overly restrictive application of [asylum]
criteria", and lack of physical protection. He notes that
several of these apply to the case of the united states.
Frelick (1988) also examines several of the measures the
u.S. has used to deter asylum applicants.
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The Attorney General shall not deport or return any
alien ••• to a country if the Attorney General
determines that such alien's life or freedom would
be threatened in such country on account of race,
religion, nationality, membership in a particular
social group, or political opinion.
In 1984,

the Supreme Court ruled

in Immigration and

Naturalization Service (I.N.S.) v. stevic (467 U.S. 407) that
the

standard

of

proof

necessary

to

receive

relief

from

deportation under Sec. 243(h), due to the use of the words
"would be threatened", was to show "a clear probability of
persecution" not simply "a well-founded fear of persecution"
as set forth in the definition of refugee.

The Stevic case

was appealed to the Supreme Court based on a ruling by the
Court of Appeals for the Second Circuit that the "well-founded
fear of persecution" standard applied to the withholding of
deportation as well as to the determination of refugee or
asylum status

(I.N.S. v.

stevic 467 U.S.

at 412), but the

Supreme Court ruled that for withholding of deportation the
more stringent standard was required.
The outcome of the Supreme Court's decision in stevic was
that the "clear probability of persecution" standard became
widely adopted by executive branch officials in adjudicating
both withholding of deportation and asylum cases.
this more

restrictive

standard,

along with the

The use of
routinely

unfavorable advisory opinions for Central American asylum
applicants issued by the State Department's Bureau of Human
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Rights and Humanitarian Affairs (Silk 1986:29-30), led to the
exceptionally low approval rates for this group of asylum
seekers.

However, the negative asylum rulings continued to be

challenged, and the Court of Appeals for the Ninth Circuit in
particular objected to the Board of Immigration Appeals' use
of the more restrictive standard for asylum cases (BolanosHernandez v. I.N.S. 767 F.2d 1277, 9th cir. 1984; Hernandezortiz v. I.N.S. 777 F.2d 509, 9th Cir. 1985).

As a result,

debate continued over the standards to apply in determining
asylum status as well as over the meaning of the specific
elements of the refugee definition, such as "persecution" and
"political opinion".
In addition to public interest law groups that launched
legal battles on behalf of Central American immigrants (see
Yarnold

1990:173-95

for

a

discussion

of

these

groups),

organized public opposition to u.S. asylum policy arose among
certain human rights activists and religious groups in Arizona
and California by 1982.

Eventually known as the Sanctuary

Movement and spreading to many communi ties throughout the
united

States,

these

church-based

activists

directly

challenged u.S. policy by helping Central Americans enter the
country outside normal immigration channels and elude capture
by INS personnel.
that the U. S.

They justified their actions by asserting

government was violating international and

domestic law by denying these people asylum.

They claimed
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that the Central Americans were indeed refugees and as such
had the right to enter the United states.

As a result, their

efforts to assist the Central Americans were not illegal
because the aliens were in the country legally and as refugees
were entitled to the assistance being given them (Fiederlein
1991:25).

However, the

u.s.

government viewed their actions

as a violation of alien smuggling laws, and eight Tucson-based
workers were convicted of various smuggling and conspiracy
charges in 1986 (Fiederlein 1991:23).
While these convictions hampered the movement's efforts
to assist Central Americans, its activities did not cease and
the Tucson case actually brought more public attention to the
plight of Central American migrants.

Nevertheless, the U.S.

government did manage to quell the rise of effective and
widespread public opposition to its asylum policy, although
legal challenges continued, both by public interest law groups
and

Sanctuary

churches,

that

eventually

government to revise its policy by 1990.

pressured

the

But the government

succeeded at containing interest group opposition throughout
most of the 1980s.
While advocates for the detained Salvadorans challenged
the restrictive U.S. asylum policy in the federal courts,
efforts were made in Congress as early as 1982 to eliminate
altogether the due process rights for aliens.

Despite u.s.

governmental policy aimed at curbing the arrival of asylum
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seekers, the escalation of conflicts in Central America led to
an increased exodus of asylum seekers from this region.

When

they were added to the increasing volume of applicants from
other countries and to the large number of unresolved Mariel
cases, a tremendous backlog of asylum applications awaiting
adjudication accumulated (Zucker and Zucker 1987:172).
In response to the perception of an overwhelmed asylum
system,

provisions

were

attached

to

the

Simpson-Mazzoli

immigration reform bill that essentially would have eliminated
the

right

of

asylum

applicants

to

appeal

an

initial

unfavorable ruling and facilitated the government's ability to
exclude aliens who did not specifically request political
asylum (Zucker and Zucker 1987:174-5). While these provisions
were deleted from the final version of the simpson-Rodino bill
approved in 1986 (The Immigration Reform and Control Act of
1986), their serious and prolonged consideration by Congress
and the Reagan administration demonstrates the widespread
concern

in

the

u.s.

government

about

the

rise

increasingly uncontrollable influx of asylum seekers.

of

an
Such

fears would continue to support a restrictive asylum policy
motivated by domestic policy concerns about losing control of
the country's borders and asylum system.

Of the tens of

thousands of applications filed in the early 1980s, only those
made by persons from countries hostile to the united states
had hope of success.
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At the same time that some members of Congress were
advocating restrictive measures to expedite the rejection of
asylum requests other members supported legislation to provide
safe haven to Central Americans fleeing the widening civil
conflicts in the region.

What became known as the DeConcini-

Moakley

introduced

bill

was

first

in

1983

(U. S.

General

Accounting Office 1989:9; Robinson and Frelick 1990:315) and
took various forms

as it was reintroduced numerous times

throughout the 1980s.

The basic purpose of the bill was to

wi thhold deportation by providing special temporary protective
status to members of certain nationalities in recognition of
the

violent

civil

Salvadorans

were

Nicaraguans

added

However,

strife
the
and

pervasive

first
then

group

to

removed

in

their
be

in

homelands.

targeted,
later

with

versions.

largely because of the popular belief that such a

program would attract additional

immigrants at a

concern about swelling immigration numbers,

time of

the bill never

gained the needed support to become law in the 1980s.
The Reagan administration clearly opposed such a bill
and,

in fact,

refused to exercise the attorney general's

discretionary authority to grant extended voluntary departure
(EVO) to nationals of EI Salvador, Guatemala, and Nicaragua.
EVD does not bestow any type of permanent immigration status
but simply withholds deportation

for members· of specific

nationalities in recognition of the instability and strife in
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their homelands.
extended

to

Since 1960, the EVD designation has been

sixteen

nationalities,

but

the

Reagan

administration consistently refused to grant the status to
Central Americans (Fiederlein 1991:41-2; Robinson and Frelick
1990:313).

Administration officials argued that it would

undermine the government's asylum and immigration policies,
and

attract

additional

immigrants

from

these

countries

(Dietrich 1986:11; Epstein and Zaldivar 1989).
In

an

attempt

to

offset

its

restrictive

policy

instruments toward Central American asylum seekers, the Reagan
administration pointed to its perpetuation of the country's
long-standing tradition of providing substantial funds to
international organizations assisting refugees around the
world.

While the United states' contributions make up a

sizable percentage of the operating budgets of the UNHCR and
the International Committee of the Red Cross, extensive growth
in the size of the world's refugee population in the 1980s
meant that funds were inadequate in many cases (Robinson and
Frelick 1990:296; U.S. General Accounting Office 1991).

As

discussed above, despite u.s. 'government claims that refugees
fleeing persecution in Central America were receiving adequate
assistance in the region and so had no legitimate reason to
seek asylum in this country, many groups of refugees lacked
sufficient protection and material aid in both Honduras and
Mexico (Comptroller General 1984:10; Fiederlein 1991:31,35-6).
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Such refugees thus had a strong imperative to move on to seek
safety

and

resources

elsewhere,

including

in

the

United

states. As a result, the non-coercive policy instrument of
providing aid to refugees before they reach the United states
proved insufficient to stem the influx of asylum seekers, and
the

government

turned

increasingly

to

its

coercive

instruments.

summary of Policy Goals and content

In summary,

this analysis of U. S.

refugee qua asylum

policy during the·1980-85 period illustrates that the key goal
of the policy sought to deny admission

to refugees

from

Central America and to prevent them from receiving asylum
status,

particularly

if

they

came

from

governments friendly to the United states.

countries

with

This goal reflects

the policy as implemented by the Departments of Justice and
State.

It grew out of the clash between the long-standing

U.s. domestic policy goal of restricting overall immigration
and the foreign policy goal of admitting refugees fleeing
communist countries.
goals,

U.s.

Because of the need to reconcile these

policy meant that few Central Americans were

granted legal refuge in the c,ountry and the determination of
legal

status

considerations.

was

based

primarily

on

foreign

policy

The policy thus reflects an accommodation of

198

both domestic and foreign policy variables, with international
legal considerations being downplayed or reinterpreted to
allow for the greater importance placed on the other two
variables. As a result, even Nicaraguans found their entry to
the united states limited, although not to the same extent as
Guatemalans and Salvadorans.
United states policy had as its intended targets Central
American migrants from the middle and lower classes who fled
the escalating violence in their homelands and sought entry to
the u.S. or managed to gain illegal entry to the country and
then applied for asylum.
and

leaders

of

the

Wealthy elites from these countries

opposition

forces

in

Nicaragua

(the

contras) generally succeeded in obtaining some form of legal
status

to

reside

in

the

United

states.

Governmental

refugee/asylum policy therefore primarily focused on the poor
and middle class people escaping the violence and economic
collapse in the region.
Through the policy's implementing agencies -- the INS,
the Executive Office of Immigration Review,

the Board of

Immigration Appeals, and the Border Patrol in the Department
of Justice and the State Department's Office for Refugee
Programs and Bureau of Human Rights and Humanitarian Affairs - these Central Americans were apprehended and detained, and
then discouraged from applying for asylum or denied asylum and
deported back to their homelands, with Nicaraguans faring only
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slightly

better

than

Guatemalans

and

Salvadorans.

The

implementing agencies employed a collection of procedural and
coercive policy instruments to prevent central Americans from
gaining the legal right to remain in the united States.

Among

these instruments were incarceration; denial of due process
rights,
rights

including the withholding of knowledge about l,egal
and

restrictions

on

access

to

legal

counsel

and

information; encouragement of , voluntary repatriation; summary
rejection of asylum petitions; and deportation.
During these years the u.S. government managed to contain
domestic opposition to the policy emanating from the Sanctuary
Movement and resisted

fully

complying with

federal

court

orders to end the INS' restrictive and coercive detention
practices.

As a result, the policy was implemented throughout

this period with little deviation from its intended goal of
restricting
admissions.

overall

central

American

refugee

and

asylum

However, the policy did not prevent the entry

into the United states of large numbers of Central Americans;
their

presence

a's

well

as 'changing

foreign

and domestic

political circumstances led to a revision of policy goals
beginning in 1986.

These changes are examined in Chapter 5.

Now this chapter turns to a comparative analysis of the policy
situation
design.

in Mexico during

the

initial

period of

policy
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The Case of Mexico: 1980-85
Uncertain Response to New Refugee Challenge

Mexico,

like the united states, has a long history of

serving as a country of refuge for persons fleeing political
persecution.

Particularly in the twentieth century as an

outgrowth of its revolutionary experience, Mexico has prided
itself on accepting spanish,
exiles

and

on

supporting

Chilean,

and other political

Inter-American

protecting the right to asylum.

agreements

on

Throughout the 1970s Mexico

actively welcomed Argentine, Chilean, and Nicaraguan exiled
opposition leaders and intellectuals.

It similarly admitted

opposition figures from Guatemala and EI Salvador as the civil
conflicts escalated in those countries in the late 1970s.
However, the large number of Central Americans that began to
flee

into Mexico beginning in 1981 led the government to

reassess

and

ultimately

limit

its

traditional

policy

of

,,,elcome.
For several years it was not clear what policy would
replace Mexico's traditional generous response.

By 1985 the

government settled on a two-track policy that reflected a
careful

compromise

between

denying

all

Central

American

immigrants permission to stay as refugees and granting them
all the right to apply for and receive political asylum or
refugee

status.

This

compromise

policy

grew

out

of

an

201
internal

government

debate

over

the

course

to

take

in

responding to these Central Americans and was shaped by all
three sets of variables -- domestic policy, foreign policy,
and international legal considerations.
As Salvadorans trickled into Mexico through 1980, the
government continued with its traditional policy of welcome.
It

established

an

inter-ministerial

agency,

the

Mexican

Commission to Aid Refugees (comision Mexicana de Ayuda a los
Refugiados - COMAR), in July 1980 to lend assistance to these
refugees.

COMAR's main purpose was to apply the country's

asylum principle to these newly arriving migrants and to
provide administrative direction for the various components of
government policy (Aguayo 1984:19).

However, this agency and

the rest of the Mexican government soon found themselves
overwhelmed by a rapidly changing immigration situation in
1981 that forced them to reconsider policy goals.

Not only

did the number of persons flooding into the country swell far
beyond anything the country had known before, but the type of
persons now seeking safe haven had different needs as well,
and the government found itself unable to control or halt
their

entry

(Aguayo

Quezada

Furthermore,

in 1982,

crisis

rising

with

and

O'Dogherty

Mexico slid into a

unemployment

diminished government resources.

and

1986:266-7).

severe economic

inflation

rates

and

Its traditional generous

policy became untenable under pressure to provide jobs and
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material assistance to increasing numbers of poor peasants and
urban workers from neighboring countries at a time when it was
rapidly losing the ability to provide for its own citizens
(Fiederlein 1990:2).
Because of the difficulties presented by this new massinflux situation, the Mexican government was forced to revise
its existing refugee and immigration policies.

Faced with

severe economic problems and fearful that conflicts in the
region could spread political instability across its border,
the government struggled to reconcile these domestic policy
concerns

with

its

long-standing

foreign

policy

goals

of

extending safe haven to persons fleeing political persecution,
respecting international legal agreements relating to asylum,
and supporting revolutionary movements in Latin America.

This

section of the chapter traces the government's efforts to
devise a consistent policy that addresses these different sets
of policy goals.
From 1980 to 1985, some dramatic shifts occurred in the
policy instruments the government employed in dealing with the
Central Americans -- at times it deported them and at other
times

it

assisted

reflected

the

government

as

and

policy
a

protected
debate

compromise

them.

raging
was

This

within

hammered

vacillation
the

out

Mexican

among

the

competing factors shaping policy.
The existence in Mexico of two distinctive groups of

203
Central

Americans

compromise.

stands

at

the

heart

of

the

policy

The most visible group of refugees was

the

Guatemalan Indian peasants who fled from their government's
counterinsurgency operations and crossed into southern Mexico
in large numbers from early 1981 through 1983.

The peak

period of influx was 1982 when their numbers in the Mexican
border state of Chiapas increased from 3,000 in January to
30,000 in October (Hayes 1982).

After entering the country

they remained in the border area,

either settling in with

local inhabitants or congregating in makeshift camps.
During this period of large-scale influx conditions in
the camps turned critical.

Many refugees arrived at the camps

in a state of near starvation, and because of the isolated
nature of this region of Mexico, food supplies and health care
proved difficult to provide.

The suffering in the camps,

combined with the stories the refugees told about events in
the highlands of Guatemala where their government was carrying
out a brutal counterinsurgency campaign,

led to heightened

public

When

interest

in their predicament.

the

Mexican

government began to coordinate relief efforts with the UNHCR
in 1982, it was responding not just to the crisis situation
among

the

refugees,

but

it

also

was

concerned

about

maintaining control over this isolated region of Mexico and so
sought to increase its presence in the border area.
addition to all the refugees,

foreign relief workers,

In
and
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journalists to monitor,

the Mexican government also had to

contend with protecting its national territory from crossborder attacks by Guatemalan troops pursuing refugees (Aguayo
Quezada and Q'Dogherty 1986:267).

As a result of the national

security issue and the high visibility of the refugee camps,
the Guatemalans emerged as the focal
decisions.
more

point of the policy

They also were favored with the less coercive and

favorable

policy

instruments:

legal

protection

and

material aid.
The other group of Central American refugees in Mexico
consists

of

an

estimated

to

120,000

Salvadorans

250,000

(Aguayo and Fagen 1988:78) and a smaller number of Guatemalans
who do not reside in official refugee camps.

These Central

Americans

with

are

scattered

concentration of

throughout

both Salvadorans

Mexico,

and Guatemalans

principal urban areas, especially Mexico City.

a
in

high
the

An estimated

60,000 Guatemalans also live in the border area of Chiapas

where they find seasonal employment on coffee,
cotton plantations

sugar,

and

(Salvad6 1988:1). Many of these Central

Americans are en route to the united States, although no one
has ventured an estimate of their exact number.
within this group many are probably economic migrants and
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not political refugees 11
determining their true

However,

status

their obscurity makes
Regardless

impossible.

of

whether they fled political persecution or not, the Mexican
government

has

not

granted

protection or assistance

these

it has

Central

accorded

living in the official refugee camps.

Americans
the

the

Guatemalans

Instead, they have been

subjected to coercive policy instruments, including detention
and deportation, the denial of legal protection and material
aid, and various forms of abuse such as extortion and physical
mistreatment.
groups

of

The differences in the location of the two

Central

Americans,

residents

garnering

much

attention

than

refugees

the

that

more

resulted

national

scattered

and

in

the

camp

international

throughout

Mexico,

determined whether the Mexican government recognized them as
refugees. Their different locations and degrees of visibility
also served as the basis for the contrasting components of the
policy compromise.

11Not all Guatemalans and Salvadorans who have gone to
Mexico in the last ten years can be considered refugees
according to the strict definition promulgated by the 1951
United Nations Convention relating to the status of
Refugees. Some are better described as "displaced people"
who do not fear direct personal persecution, but rather are
fleeing the generalized violence in their home country. The
UNHCR has ruled that these people likewise should be
accorded protection and assistance in the countries to which
they flee, although those countries are not obligated to
grant them permanent refugee status (Office of the UNHCR
1981:3-4).
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Intra-Governmental Debate Over Policy

The intra-governmental policy debate was based on the
mixture of domestic policy, foreign policy, and inter-national
legal considerations involved in the refugee issue, including
Mexico's generous asylum tradition, support for revolutionary
movements and progressive principles of inter-state relations,
concern for internal security, and quest for political and
economic stability.
domestic

and

Because the policy debate involved both

international

variables,

an

assortment

of

governmental and non-governmental actors exerted influence on
policy.

The principal influences emanated from the Foreign

Relations,

Interior,

and Defense Ministries,

although the

Office of the UNHCR and the Mexican Catholic Church also
affected

policy

decisions

to

a

certain

As

degree.

a

consequence, Mexican policy changed over time, depending on
the relative strength of the different actors who competed to
shape policy.
The
Relations

principal

interest

(Secretaria

de

of

the

Relaciones

Ministry

Foreign

of

Exteriores)

was

to

continue pursuing the progressive foreign policy that had
given Mexico so much prestige internationally and had made it
a

leader in regional affairs.

revolutionary

heritage

and

Mexico takes pride in its
has

strongly

advocated

principles of non-intervention and self-determination.

the
Under
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the

presidency

challenged

of

United

Jose

Lopez

states

Portillo

policy

in

(1976-82)

central

Mexico

America

by

supporting the Sandinista government in Nicaragua and backing
the opposition groups in EI Salvador (the FDR-FMLN).

Mexico's

position toward the opposition groups in Guatemala proved less
supportive due to the more complicated and delicate relations
between
However,

the

countries

this

who

situation

share

did

not

an

800

negate

km-Iong

border.

Mexico's

liberal

foreign policy principles, although pursuing them in relations
with

Guatemala

was

more

difficult

and

national

security

concerns often prevailed (Aguilar Zinser 1983).
Nevertheless, based on the country's past generous asylum
practices and its support for revolutionary change, sending
refugees back to countries Mexico criticizes for human rights
abuses was viewed as hypocritical.

In order to be consistent

with this foreign policy and asylum tradition,
Ministry

supported

the

acceptance

of

the Foreign

Guatemalans

and

Salvadorans as refugees, including the provision of assistance
to them until the turmoil

in their home countries abated

(Ferris 1984:371-2; Aguayo 1984:22).

The liberal elements of

society, the Catholic Church, and the UNHCR all supported the
implementation of this type of open ,

non-coercive refugee

policy.
In contrast to these foreign policy considerations, the
Interior

Ministry

(Secretar1a

de

Gobernacion)

primarily
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focused on the maintenance of internal security and politicaleconomic stability.

Anything that upsets the established

order Interior officials see as a potential threat to security
and

stability

(Aguayo

1984:19).

As

a

result,

they

concentrated on such issues as the increased demands the
refugees created in the job market and for social services,
and the possibility of threats to political stability through
the spread of revolutionary ideas (Aguilar Zinser 1983:184;
Aguayo 1985: 92).

Central American immigration, therefore, was

viewed as a problem that must be controlled and, if possible,
stopped through the use of coerci ve policy instruments as
needed.

The

Interior

Ministry

found

support

for

these

interpretations among the National Action Party, the business
community, and some conservative news publications, although
the issue has never been at the top of their agendas (Aguayo
and Fagen 1988:9).
While the Defense Ministry (Secretaria de la Defensa
Nacional) largely stayed out the policy debate, leaving the
major decisions up to the Foreign Relations and Interior
Ministries,

it did

express

concern

about

the

spread

of

conflict to Mexico (Aguilar Zinser 1983:163; Sereseres 1984:
201).

Because the Guatemalan refugees had congregated in the

border region of Chiapas and the Guatemalan army had crossed
that border on several occasions to attack the camps, Defense
Ministry officials, whose main interest is protecting national
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territory and sovereignty,

had a

stake in the outcome of

policy and tried to influence it to a certain extent.

They

generally supported a more restrictive policy so that the
refugee influx could be controlled and the possibility of
confrontation

with

the

Guatemalan

army

along

the

border

minimized.
The Mexican Commission to Aid Refugees (Comision Mexicana
de Ayuda a los Refugiados -- COMAR) also was drawn into the
policy debate.

The Commission was established by presidential

decree in 1980 and placed under the joint authority of the
Ministries of Foreign Relations, Interior, and Labor.

COMAR IS

main responsibility was to lend assistance to refugees in
Mexico and to help them apply for asylum status.

Up through

1982, when COMAR was under the direction of Gabino Fraga and
then Luis Ortiz Monasterio, the Commission acted as a strong
advocate of refugee rights and a key voice behind the call for
a generous refugee policy (Aguayo 1984:18-20).
1983,

the

agency

became

dominated

by

However, in

officials

from

the

Interior Ministry, detracting from its ability to pursue its
avowed responsibilities.

since that time COMAR has exerted

less influence over policy decisions, instead becoming the arm
to implement policies determined by others.
In summary, the two sides of the policy debate, based on
the interests of the three principal ministries involved in
the policy decision, advocated the following competing goals:
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1) to implement an open, supportive refugee policy in keeping
wi th Mexico's progressive foreign policy and asylum tradition,
and 2) to enforce a strict immigration policy where only those
who can clearly demonstrate they have suffered political
persecution will be granted asylum so as to minimize the
negative economic and political impact of massive immigration.

Formulation of a Policy compromise

Mexico's response toward the presence of Central American
refugees vacillated several times before its compromise policy
emerged.

A brief

descript~on

of

events

illustrates

the

interplay among the competing variables shaping the policy
debate.
While the refugees entered Mexico in relatively small
numbers, prior to the spring of 1981, the Mexican government
and society generally accepted their presence and extended
assistance in keeping with the country's asylum tradition.
This

acceptance

considering

the

actually

was

majority

of

quite
refugees

natural
at

for

this

Mexico,

time

were

Salvadorans and the administration of Jose Lopez Portillo was
outspoken in its support for the revolutionary movement in EI
Salvador and its denouncements of Salvadoran governmental
repression.

In addition, Mexico's economy was thriving during

this period of rapid economic growth due to the country's
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booming oil industry.

Consequently, Mexico seemed willing to

maintain a generous refugee policy so long as the size of the
influx remained manageable and the country could absorb the
refugees with little difficulty.

It was in keeping with this

supportive position towards the Central Americans that COMAR
was established in 1980 to assist the refugees.

Despite this

generally

within

supportive

attitude,

differences

the

government over how to respond to the Central Americans began
to emerge as the Interior Ministry, particularly its Office of
Migratory

Services,

denounced

the

illegal

immigrants

as

economic migrants and not refugees (Aguayo 1984:19).
By

June

1981,

this

low-keyed,

internal

government

disagreement over refugee policy erupted into a public debate
involving international as well as domestic actors.

In early

1981, as the counterinsurgency campaign of the Guatemalan
government

intensified,

the

first

of

several

thousand

Guatemalan peasants crossed into Mexican terri tory.

The

Mexican government responded by deporting hundreds of them

gn

masse on several occasions from February through July.

As

word of the massive deportations
against the Mexican government.

spr~ad,

criticism mounted

Not only did the deportations

violate Mexico's asylum tradition, but they transgressed such
international agreements as the San Jose Pact, which expressly
prohibits mass deportations, and the Convention on Territorial
Asylum.

While the most ardent criticism came from within
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Mexico

from

representatives

of

the

Catholic

Church,

intellectuals, and elements of the liberal press, the UNHCR
office in San Jose, Costa Rica and Amnesty International both
voiced outrage over the deportations (Rodriguez 1981:7).
At the same time that many of these deportations were
occurring, certain Mexican officials were proclaiming that the
country would not close its borders to political refugees
(Aguayo

1985: 91) •

contradictions
throughout

in

1981.

controversy,

Thus,
Mexican

the

policy

Furthermore,

Gabino

Fraga

inconsistencies
became
as

resigned

a
his

more

result

and

apparent
of

position

this

as

the

director of COMAR and was replaced by Luis ortiz Monasterio
(Aguayo 1985:92).
After facing intense national and international outcry
against the deportations, Mexico ceased deporting Guatemalans
en masse, although the deportations did not stop altogether.
Refugees began to pour into Mexico in increasing numbers in
the fall of 1981 and into 1982 as the Guatemalan military
pursued
apparent

its

counterinsurgency

that

a

policy of

campaign.

mass

solution to the refugee problem.

It

soon

deportation was

became
not

the

The policy was increasingly

difficult to implement as the number of refugees grew, and it
was too costly to Mexico's international image.
In

early

1982,

as

the

influx

swelled,

the

Mexican

government grudgingly began to accept the refugees' presence.
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However, throughout the year, the inconsistency in Mexico's
policy toward the refugees persisted. Deportations continued,
but on a smaller scale than in 1981 (Americas Watch 1984b:50) •
At the same time, Guatemalans at last were allowed to remain
in their makeshift camps in Chiapas and began to receive
limited assistance from

CO~~,

the UNHCR, and various private

relief agencies.
Throughout most of the year, officials in the Interior
Ministry tried to discourage the establishment of camps and
deported refugees periodically because they feared the camps
would be used by guerrillas and Central America's instability
would spillover into Mexico

(Riding 1982; Simons 1982).

Mexico's economy also was starting to face severe problems by
this time, and concern grew over the economic cost of the
refugees' presence.

As a result, deportations and harassment

of refugees continued despite public declarations by top
government officials, including the Interior Minister himself,
that no more massive deportations would occur and Mexico would
uphold its asylum tradition (Lovera 1982).

But as the number

of refugees grew, particularly in the latter half of 1982, the
Interior Ministry became more "flexible," (Riding 1982) and
the government began to make more of an effort to assist the
refugees.
Because this was Mexico's first experience with a massive
influx situation and

governmental

officials had not yet
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reached a

consensus

on a

consistent policy,

much of the

government response was left up to local immigration and COMAR
representatives (Americas Watch 1984b:51).

Their task was to

develop some way' to deal with the thousands of Guatemalans
seeking safety in Chiapas when no concrete refugee policy
existed to guide them.

The policy toward them often proved to

be ad hoc responses to problems as they arose (Americas Watch
1984b:53).
within six months of De la Madrid's

inauguration in

December 1982, a major policy change was implemented aimed at
This stricter

curtailing the influx of Central Americans.

immigration policy contrasted with the new administration's
humanitarian actions to improve the delivery of aid to the
camps and to increase their protection against Guatemalan
military incursions. President De la Madrid himself proclaimed
to Poul Hartling, the High Commissioner for Refugees, that
Mexico would continue with its tradition of extending aid and
protection to the refugees 12, and would make every effort to
guarantee

their

safety

and

well

being

(Americas

Watch

1984b:53; Fazio 1983:20; Velazquez 1984:27).
The

purpose

of

the

new

immigration

regulations

promulgated by the officials at Migratory Services was to

12He was referring only to those Guatemalans residing in
the official camps in Chiapas. These are the only Central
Americans accepted by Mexico as de facto refugees.
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control the flow of more Central Americans into Mexico and to
make it harder for those already in the country to stay.

The

new regulations consisted of the following measures: 1) The
permission granted to airlines to issue Mexican tourist visas
to Central Americans was cancelled, forcing them to apply for
a visa at a Mexican Consulate or Embassy; 2) More than one
hundred
The

additiona~

requirements

document

or

for

immigratio:r:t agents were sent to Chiapas; 3)
for

obtaining

renewing

any

tourist

type

visas

of
were

immigration
made

more

rigorous; and 4) A roundup of Central Americans without proper
documentation was begun in Mexico City (Aguayo 1984:22).
In addition to the implementation of these new policy
instruments, the intent of the De la Madrid government to curb
the entrance of Central Americans was made clear by the
appointment of Mario Vallejo, who already was the director of
Migratory

Services,

as

the

director

of

COMAR.

This

appointment represented an undeniable conflict of interest for
Vallej 0: He was

~esponsible.

for aiding and protecting the

refugees while he also was in charge of enforcing strict
immigration laws (Americas watch 1984b:54; Conde 1983:53).
In the second half of 1983, the number of deportations of
Central Americans increased considerably, especially in the
Tapachula area of Chiapas where one thousand persons were
deported in five months.

The top immigration official for the

zone, Javier Salazar, claimed his mission was "to clean the
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frontier zone of foreigners" (Velazquez 1983).
Mexico's

inconsistent

policy

regarding

the

Central

Americans eventually led to a clash between the local UNHCR
representative, Pierre Jambor, and Vallejo in late 1983 (Fazio
1983:21).
of

Apparently Jambor had become increasingly critical

Mexican

refugee

policy,

and

Vallejo

resented

the

interference in his activities. The Mexican government sent a
note of protest to the UNHCR headquarters in Geneva; the UNHCR
responded by recalling Jambor "for consultations" and then
replaced him in early 1984 with Leonardo Franco

(Americas

Watch 1984b:55; Fazio 1983:21).
This incident illustrates Mexico's uncertainty over its
position regarding the application of international law to the
Central American immigration quandary.
proudly
accords,

signed

and

honored

various

While the country has
Inter-American

asylum

it continues to refrain from acceding to the U.N.

Convention or Protocol relating to the status of Refugees. As
a consequence, the UNHCR's operations in Mexico are based on
a special 1982 agreement between the Mexican government and
the U. N.

agency.

Al though this agreement stated that the

UNHCR would be permitted to carry out the functions of its
office

as

laid' out

in

the

Convention/Protocol

(Fazio
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1983:22)13, Mexico's continued refusal to sign the treaties
has contributed to its often inconsistent treatment of asylum
seekers and its sometimes conflictive relationship with the
UNHCR.

In addition to this failure to accede formally to the

international guidelines regarding refugees,

the country's

domestic immigration laws did not provide for refugee status.
As

a

result,

the

Mexican

government

lacked

clear

legal

guidelines to apply to the case of the Central Americans.
The

UNHCR

eventually

helped

shape

Mexican

policy

concerning the Guatemalans.

After its initial attempts to

deport

masse

the

Guatemalans

embarrassing,

the

en

government

decided

migrants as de facto refugees.
refugee

immigration

category

proved
to

internationally
recognize

these

Because of the lack of a
and

the

inadequacy

of

the

existing political asylum classification for the mass-influx
situation, the government was forced to devise another means
to

provide

them with

legal

status

in

the

country.

It

recognized them as "border visitors" (visitantes fronterizos) •
These visas, known as Immigration Form 8 (Forma Migratoria 8 - F.M.8), provided temporary legal status for the Guatemalans
but carried several restrictions, including prohibitions on
13Joachim Henkel, the protection officer at the UNHCR
office in Washington, D.C. supported this contention by
saying the agreement permitted the UNHCR to function in
Mexico as if the country were a signatory to the
Convention/Protocol (telephone interview, October 10, 1984).
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employment and the right to travel outside a 50-mile border
zone (Aguayo 1983:20; Americas Watch 1984b:24).

So while

Mexico permitted the Guatemalans in the camps to stay in the
country, they did not receive the protection and rights they
would

have

if

Mexico

had

abided

international refugee agreements.

by

the

provisions

of

Furthermore, while Mexico

accepted UNHCR material assistance for the camp residents, it
insisted that

CO~UUR

maintain control over the aid effort and

the operation of the camps.
Despite the UNHCR's influence over policy regarding the
Guatemalans, it was unable to convince the Mexican government
to recognize the numerous Guatemalans and Salvadorans outside
the official

camps as refugees,

although the

government

continued its traditional policy of welcoming the leadership
of the opposition movements in El Salvador and Guatemala.
However,

these privileged immigrants represented a

small

minority of the total influx and were acceptable to admit for
foreign policy reasons.

In contrast, the mass of poor and

middle class Central Americans not in camps found themselves
in a precarious situation.

They were regarded as illegal

immigrants subj ect to deportation unless they managed to
obtain a visa of some type, with those for tourists, students,
or temporary agricultural workers being the most likely.

The

immigration reforms implemented in the early months of the De
la

Madrid

administration

made

renewing

such

visas

more
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difficult.
By early 1984, the government's two-track policy toward
the refugee issue had crystallized.
camps

would

be

permi tted

to

stay

The Guatemalans in the
and

would

be

provided

assistance, while all other Central Americans who did not have
legal status in the country would be deported if caught by
immigration
Guatemalans
appearance

agents.
in

the

By
camps,

of upholding

accepting
the

and

government

its tradi tion

progressive foreign policy st'ance.

of

assisting

the

maintained

the

asylum and

its

Because the other groups

of Central Americans were less visible and received less
attention from the UNHCR and the international press,

the

Mexican government managed to escape extensive criticism for
its restrictive policies concerning them.

This allowed those

who wished to control the influx of Central Americans to take
actions

they

considered

necessary

to

preserve

Mexico's

security and stability.

Refinement of the Two-Track Policy

The Mexican government further elaborated its two-track
policy in 1984 as it moved forward with plans to relocate the
Guatemalan camps away from the border area of Chiapas.

This

move, the government argued, would improve the ability of the
relief personnel to provide material assistance to the camps,
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allow for better protection of the refugees from cross-border
attacks, and promote efforts to integrate them into the local
economy.

This

relocation

program

resulted

in

a

differentiation of the treatment of camp residents depending
on their location, although all officially recognized refugees
continued to receive aid and permission to remain in the
country.

In 1984, about half of the refugees in the Chiapan

camps were relocated to new camps in two different states in
the Yucatan Peninsula. 14
the long run,
greater

The inhabitants of these camps, in

received a more secure legal status and a

monetary

investment

resources of their set,tlements.

in

the

infrastructure

and

The camps in Chiapas remained

"temporary" sites. where refugees were officially prohibited
from integrating into the local communities.
The relocation of the camps to the states of Campeche and
Quintana Roo was a response to national security concerns
about the presence of the refugees in the border area.

The

efforts to improve the productive capability of the new camps
grew out of the desire to cooperate with the UNHCR, to bolster
Mexico's

image

as

supportive

of

the

refugees

and

of

international law relating to them, and to ease their economic
impact

on the

local

economy.

The goal was

to

improve

condi tions in the camps so that the refugees could become
14Eventually . some 19,000 resided there while 23,000
remained in Chiapas (UNHCR data, report dated March 6, 1992).
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self-supporting, ending their dependency on international aid.
The UNHCR sees voluntary repatriation as the preferred longterm solution to a refugee situation, with local integration
and self-sufficiency as second best.
The Mexican government reached the decision to relocate
the refugees after more than a year of consideration.

It was

discussed as early as the fall of 1982, although until April
1984 the plans entailed only moving them to other sites within
Chiapas.

These discussions about relocation· were closely

associated

with

investigations

into

the

feasibility

of

repatriating the Guatemalan refugees.
Talks
started

in

between

Mexico

1983,

although

and

Guatemala

acceptable

on

repatriation

conditions

for

a

voluntary return of Guatemalans failed to materialize for
several

years

and,

as

far

as

most

of

the

refugees

concerned, still did not exist by early 1992.

are

As it became

apparent that no adequate repatriation plan would be devised
soon,

the Mexican government then turned its attention to

developing a policy to relocate the refugees.
Incursions into Mexican territory and attacks on refugee
camps by the Guatemalan military occurred on a regular basis
through

early

1984.

The

Mexican

government

viewed

the

incursions as an affront to its sovereignty but sought to
avoid a confrontation with Guatemala.

By the end of April

1984, a consensus emerged within the government that the camps
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had to be moved, whether for security or humanitarian reasons.
Mexico continued to face criticism over

its

inability to

provide sufficient protection and aid to all the refugee
camps,

particularly those in the isolated Lacandon Jungle

region.

The UNHCR backed relocation as a general principle --

camps ought to be secure and located out of conflictive border
zones.
After a particularly egregious attack on the Chupadero
camp on April 30, ·the Mexican·government pressed forward with
its relocation plans.
at this time
policy.
the

The flurry of official pronouncements

illustrated continuation of the debate over

Manual Bartlett, the Interior Minister, asserted that

refugees

in the

border area

represented a

threat

to

Mexico's security and sovereignty (Excelsior, May 10, 1984;
Martinez Maestre and Vizcaino 1984).

Because they would not

return to their homeland, he announced that the Guatemalans
therefore would be transferred to Campeche to eliminate the
security threat they posed in Chiapas (Fazio 1984a: 6; Martinez
Maestre and Vizcaino 1984).

Bartlett also claimed that the

majority of the Guatemalans in the camps came to Mexico as
economic

migrants

and

not

because

they

feared

political

persecution (Excelsior, May 10, 1984).
On the night of May 10,

COMAR,

wi th Manuel Bartlett

presiding, formally announced the Commission's plan for the
relocation of the camps and issued a position paper concerning
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the

matter.

This

government

paper

portrays

a

different

attitude toward the refugees compared to Bartlett's earlier
statements.

It

acknowledges

that

they

fled

violent

conditions, and that the camps were being relocated in order
to provide more security and better services for the refugees,
and to avoid "international friction" (Fazio 1984a: 8; Americas
Watch 1984b: 95) •

The paper

lists

eleven points

in all,

including a reaffirmation of Mexico's right to distinguish
between

poli tical

refugees

and

economic

migrants,

and

a

description of the refugees in Chiapas as people seeking and
meriting protection.

Assurances also were given that certain

safeguards would be taken during the relocation process, and
that

the

move

would

begin

with

the

inhabitants

of

the

presented

by

the

Chupadero camp.
These
Interior

contradictory
Ministry

and

declarations
COMAR

indicate

how

the

Mexican

government still was attempting to satisfy its conflicting
concerns about the refugee issue.

By citing the need to

provide better security and assistance to the camp residents,
the government upheld its humanitarian tradition of protecting
and aiding people fleeing persecution.

By removing the camps

from the border area, those government officials worried about
the refugees' negative impact on Mexico were able to lessen
the possibility of conflict with Guatemala and to establish
more control over the camps.
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The implementation of the relocation policy was filled
with controversy (Manz 1988a:151-3).

Many of the refugees

resisted the relocation efforts, and the Catholic Church in
Chiapas denounced the government for resorting to force and
violence

when

transferring 'the

refugees

(Americas

1984b: 68-76; Comite Cristiano 1984; Fazio 1984b).

watch

The Mexican

government denied it had committed human rights violations in
the relocation procedures,

and the UNHCR claimed it knew

nothing of the alleged incidences (Government of Mexico Press
Release, 13 July 1984; UNHCR Press Release, 13 July 1984).
Nevertheless, the Mexican government eased up on its drive to
get all the refugees (approximately 42,000) relocated by the
end of the year, the original goal.

The camps were not being

prepared fast enough to accommodate all the refugees, plus the
government had recei ved considerable bad press about the
Church's allegations.
Despite initial proclamations from government officials
that all the Guatemalans would be relocated eventually, 15
fewer than half were actually relocated because the land and
resources available in the new camps proved inadequate even
for the 18,000 inhabitants relocated by 1985.

Because of this

situation the government later began to treat the two sets of

15Interview by the author with the Assistant to the
Director of COMAR, Jose Alfredo Ramirez, Mexico City, May
21, 1985.
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camps differently.

This policy revision is discussed in more

detail in Chapter 5.
Although the two-track policy emanated from an intragovernmental

debate,

the

closed

nature

of

the

Mexican

political system prevented the debate from spilling over to
involve extensive interest group participation.

The Mexican

government, because of the wish to preserve its international
image,

responded. to

critici~ms

Amnesty International.

launched by the UNHCR and

However, the two prominent domestic

critics of policy -- the Catholic Church in Chiapas and the
liberal press -- were restricted in the audience they could
reach and thus rally in the broader public (Levy and Szekely
1987:92-8; Manz 1988a:150).

Furthermore, non-governmental

interest groups and the press have always been limited in
their policy influence by the nature of the political system.
Policy decisions in Mexico are made by the president and
his cabinet.

In the case of refugee policy, cabinet ministers

expressed differences over the course to take in responding to
the Central Ameri?ans but eve,ntually worked out a compromise
among themselves with little influence coming from outside
domestic interest groups.

The greatest impact the domestic

criticism wielded on policy was to help bring developments to
international

attention,

thus

forcing

the

government

respond to international condemnation of policy.

to

Domestic

interest groups therefore managed to influence the relocation
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plans by impeding their full implementation.

Summary of Policy Goals and Content

By early 1985, Mexico's two-track policy was firmly in
place and would continue as its policy, with minor revisions,
into the 1990s.
the

In summary, the two-track policy represented

accommodation of domestic policy and

interests,

foreign

policy

and resulted in policy goals that reflected a

compromise between divergent perspectives over governmental
policy.

One goal of the policy was to accept as de facto

refugees those Central Americans whose plight was most visible
to the international community.

This goal was shaped by

foreign policy variables -- the desire to preserve Mexico's
image as a supporter of revolutionary movements and the right
to self-determination, and a protector of asylum seekers often
produced by such movements.

International law variables also

influenced this goal because the principles of asylum and
self-determination are safeguarded in international agreements
that Mexico has proudly supported for decades. 16

As Mexico

16In November 1984, Mexico once again demonstrated its
support for international agreements relating to asylum by
signing the Declaration of Cartegena. This declaration
included an expanded definitfon of refugee that moved beyond
the limited U.N. Convention/Protocol wording to include
people who have fled their home countries due to
"generalized violence, foreign aggression, internal
conflicts, massive violation of human rights, or other
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faced the difficult Central American immigration problem in
the early 1980s, it became clear that its support for asylum
became

less

a

matter

of

upholding

the

principles

of

international law for their own sake and more a matter of
preserving

the

international

country' s

reputation.

progressive
However,

and

this

law-abiding

motivation

was

sufficient to lead the Mexican government to grant over 40,000
Guatemalans the right to remain in the country and receive
material assistance.
The second policy goal was

to curb the entrance of

additional Central American immigrants and to deny asylum or
refugee status to those Central Americans who had dispersed
into the interior of Mexico and therefore escaped pronounced
international attention.

This goal clearly was inspired by

domestic policy considerations

such as worries

about the

immigrants' impact on the country's worsening economy and the
fear that Central America's conflicts could spread political
instability to Mexico.
The
peasants

targets
who

of

fled

the
their

policy

consisted

government's

of

Guatemalan

counterinsurgency

campaign in the early 1980s and the Salvadoran peasants and
circumstances which have seriously disturbed the public
order" (as quoted in Aguayo and Fagen 1988:21). Under this
definition many of those Central Americans denied legal
protection in Mexico could be classified as refugees.
Hence, Mexico's signature on this declaration only
highlights the inconsistencies in its two-track policy.
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urban workers who sought refuge from that country's widening
civil conflict beginning in late 1979.

The policy component

pertaining to the Guatemalans congregated in Chiapas was
implemented by personnel from COMAR and Servicios Migratorios
with assistance from UNHCR officials.

They provided material

aid and legal documents to the camp residents and enforced the
restrictions imposed on them as a condition of their residence
in the country.

The Mexican Army and Navy assisted in

protecting the camp residents and in relocating many to new
camps in the Yucatan Peninsula.
COMAR and the UNHCR were greatly limited by the policy
from assisting any Central American residing outside the
camps.

The enforcement of Mexican immigration regulations

relating to illegal migrants fell under the control of the
Interior Ministry's Office of Migratory services.

It,

in

cooperation with other Mexican law enforcement personnel and
in varying degrees of diligence, staffed check points and
otherwise

monitored

transportation

routes

in

order

to

intercept illegal migrants. Upon apprehension, these migrants
were detained and eventually deported, often after first being
subjected to various forms of extortion and harsh treatment.
Despite the existence of this restrictive policy regarding the
Central Americans not in official camps, it often suffered
from lax implementation during the early to mid 1980s (Aguayo
and Fagen 1988:17-18).

This meant that most of these Central
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Americans managed either to eke out an existence in places
like Mexico City or continue their route north to the united
states

(Fiederlein 1990: 24) •

status

resulted

in

the

However,

exploitation

the lack of legal
and

abuse

of

these

migrants at the hands of government officials, employers, and
bus

drivers

threatening

to

turn

them

officials (Clark 1989:48-9; Ross 1987:3).

in

to

immigration

Overall, Mexico's

two-track policy provided protection and aid to over 40,000
Guatemalans but left well over 200,000 other Central Americans
in a precarious position in the country.
After 1985 both Mexico and the united states revised the
policies they enacted in the early 1980s.

While not altering

the fundamental design of the policy, they both adjusted or
refined their policies to address either changed circumstances
in their countries or new perspectives on policy goals.
Chapter 5 examines these changes, focusing on identifying the
changes made, the reasons for making them, and their impact on
Central American migrants.
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Chapter 5
The continued Design of Refugee Policy

During the second half of the 1980s both the Mexican and
United states governments continued the process of designing
refugee

policies

policies.
combination

This
of

by

making

ongoing

revisions

design

changed

in

process

domestic

was

and

their

initial

fueled

by

a

international

circumstances, and altered perceptions of policy goals.

In

neither case until 1990 did government policy deviate widely
from

the shared national

goals of curbing the

influx of

additional asylum seekers from Central America and limiting
assistance and recognition to a select group of migrants.
policy revisions

The

in both countries primarily consisted of

refinements or adjustments of those policies to account for
new developments and perceptions.

In the case of the united

states, largely due to the efforts of domestic opponents to
the government's asylum practices, several important policy
changes developed in 1990-91.
This chapter examines the policy revisions as they were
formulated and implemented in two phases, the first occurring
during 1986-88 and the second during the early years of new
presidential administrations in both countries (1989-91).

The

analysis only focuses on those aspects of the policies that
experienced change, the reasons for those changes, and their
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effects on policy outcome.

The case studies conclude with an

assessment of the state of Mexican and United states policy in
early 1992.

Policy Revision: 1986-88

Mexico's Search for Improved Integration

By 1986,

with the relocation of half the Guatemalan

refugees to camps in the Yucatan Peninsula and the other half
insisting on remaining in Chiapas, the Mexican government came
to realize that long-term plans were needed to address the
situation.

Adding further weight to this conclusion were the

failed attempts to negotiate a repatriation plan acceptable to
both the refugees and the Guatemalan government after the
inauguration in January 1986 of civilian president Vinicio
Cerezo;

the

Guatemalan

military's

continued

policy

of

controlling the indigenous regions of the country's western
highlands blocked any hope of a large-scale voluntary return
on the part of the refugees (Hamilton 1987:61,64).1

As a

1The governments of Guatemala and Mexico held various
high level discussions on drafting a repatriation plan, and
President Cerezo and his wife made several appeals to the
refugees to return. The governments eventually signed an
agreement to facilitate the voluntary repatriation of
refugees but no plan for a large-scale return was worked
out. The military's presence in the highlands remained
undiminished and accounts surfaced of returnees being
interrogated, threatened, and forced to relocate to model
villages under military control (Central America Report,
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resul t ,

the

Mexican government began

to

improve

the

condi tions

and

in

the

camps

examine ways
to

enhance

to
the

possibility of their eventual self-sufficiency.
If the Guatemalans were going to remain in the country
indefinitely,

Mexico wanted to improve camp conditions in

order to avoid further

international criticism.

It also

desired to curb the economic drain the camps entailed despite
the sUbstantial financial assistance provided by the UNHCR.
In

addition,

the

UNHCR

was

advocating

increased

self-

sUfficiency for the camps in keeping with its general policy
of promoting local integration when voluntary repatriation is
not

an

option

obligations

and

at a

the

time

1990:8; winter 1990:5).

need
of a

to

trim

severe

its

funding

own

financial

squeeze

(Taft

As a result of these pressures, the

Mexican government began to revise its policy instruments by
formulating,

in conjunction with UNHCR personnel, new plans

for the camps.
The maj or obstacle to addressing the needs of the Chiapan
camps stemmed from the acute problems faced by that particular
region of Mexico.

until recently, Chiapas represented one of

March 27, 1987). Such reports meant few refugees wished to
repatriate until they had better assurances that they would
be safe to reintegrate themselves into their formers aldeas
free of military interference (Hamilton 1988:60-1,65).
Because of Mexico's compliance with the UNHCR's general
policy that repatriation must be strictly voluntary, only
about 7,000 out of 50,000 refugees officially returned from
1984 through 1991.
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the most neglected states in the nation and thus one of the
least developed.

The state suffered from a lower standard of

living than the national average, with only 36 percent of the
homes having electricity (compared to 73 percent nationally)
and 45 percent having piped water

(71 percent nationally)

(Latin American Regional Reports. Mexico and Central America,
30 April 1982, 8).

Furthermore, the land tenure system and

the

social

structure

of

relationships

remained

highly

exploitative of the peasants, thus making them potentially
receptive both to the spread of revolutionary ideas and to the
organizational efforts of the activist Catholic diocese of the
area (Manz 1988a:150).

Indigenous peasants of Mayan descent

comprise approximately 40 percent of the state's population.
These peasants share much in common with the inhabitants of
the Guatemalan highlands just across the border, and the two
regions claim long-standing interdependencies in the areas of
trade, economic migration, and culture.

In many ways Chiapas

has more in common with Guatemala than with the rest of Mexico
(Sereseres

1984:

202-203).

This

shared

ethnicity

and

pronounced interdependency help explain the welcome extended
the Guatemalans by local Chiapan peasants.
The economic and social characteristics of Chiapas, along
with its key role in Mexico's national security calculations
due to its proximity both to an unstable Guatemala and to
Mexico's oil fields, explain Mexico's initial reluctance to
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grant the Guatemalan refugees safe haven there and its later
desire to relocate them elsewhere.
motivations

behind

Mexico's

They also illustrate the

policy

toward

the

remaining

Chiapan refugee camps after the partial relocation in 1984.
The

state's critical

economic inequalities,
difficul t

land and employment shortages,

and limited infrastructure made it

for the Mexican government to consider plans to

grant the refugees farmland and employment opportunities or to
greatly expand and improve camp facilities.

As a result, the

Chiapan camps continued to be regarded as temporary.2

The

government would not grant the refugees land to farm nor
official permission to work outside the camps, although many
managed to do so on a limited basis over the years.

Their

legal status also remained of a temporary nature, limited to
an F.M. 8 visa given to laborers who cross to work in the
2Aguilar Zinser (1991:83) suggests that the Mexican
government treated the Chipan camps less favorably because
it wished to punish those refugees who refused to relocate
to Campeche and Quintana Roo. While this may have been part
of its motivation, the economic and security problems in
Chiapas comprised the main reasons for deciding to relocate
them in the first place.
Information on the camps in Chiapas, Campeche, and
Quintana Roo was obtained through interviews by the author
with UNHCR Assistant Representative and Protection Officer,
Jean-Francois Durieux, Mexico city, November 21 and
December 5, 1988.
Aguilar Zinser (1991:76-85) also
discusses in general terms the legal and economic situation
of the refugees in southern Mexico as does Frelick (1991a:8i
1992:93) and u.s. Department of state (1989:71-2). Manz
(1988a:156-66) provides sUbstantial detail on camp
conditions in Campeche and Quintana Roo and notes some of
the problems the refugees faced there.
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border zone.

By law these visas were supposed to be renewed

every fifteen days, but Migratory Services struggled to renew
them

once

a

month.

Most

residents

lived

with

expired

documents which did not mean they faced expulsion rather just
more

insecurity

and

a

greater

chance

of

exploitation.

Certainly the government made no official efforts to integrate
the Guatemalans into life in Chiapas,

but their prolonged

residence there meant this occurred to an extent.
In contrast to the efforts to keep the Chiapan camps
temporary, the Mexican government, in close association with
the UNHCR,

began in 1986 to improve the conditions in the

Campeche and Quintana Roo settlements.

Their inhabitants

received F.M. 3 visas, giving those in Campeche permission to
work

anywhere

in

the

state

and

those

in

Quintana

Roo

permission to work in the vicinity of the camps but not
allowing them to seek employment in Cancun.
In an attempt to improve the material well-being of the
camp residents and encourage their local integration, a threeyear economic development project funded by a loan from the
UNHCR

and

launched

assistance

from

in early 1989.

the

World

Food

Programme

The proj ect sought

was

to purchase

additional land, create more settlements, expand crop acreage,
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diversify production, and expand animal husbandry projects. 3
These

investments

clearly

represented

an

effort

to

help

integrate the camps into the local economy and improve their
self-sufficiency with the hope of eliminating their dependency
on

international

government

aid.

lacked

improvements

the

Prior

to

resources

this

time,

to

make

in any of the camps and was

the

Mexican

sUbstantial

forced to rely

heavily on limited UNHCR financial and technical assistance.
However, with land and job pressures less severe in Campeche
and Quintana Roo than in Chiapas and an infusion of additional
outside aid funds, both the UNHCR and the Mexican government
considered the goal of achieving successful local integration
of this group of refugees attainable and so moved forward with
the project.
At the same time that these integration plans were being
formulated,

the Mexican and Guatemalan governments and the

UNHCR continued to pursue negotiations pertaining to voluntary
repatriation.

A

small

but

relatively

steady

number

of

Guatemalans returned officially each year under UNHCR auspices
starting in 1986.

The total repatriated from 1986 to May 1989

reached 3,500, according to UNHCR figures
14,

(Excelsior, March

1990); this is in addition to approximately 1,000 who

3 Interview by author with COMAR personnel in the camps
in Campeche and Quintana Roo, November 25 and 29, 1988. The
plans also are discussed in Lamb (1988b:30-34) and united
Nations (1989:23).
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returned with the knowledge of the UNHCR in 1984-85 prior to
the

formalization

1986:60;

Lamb

occurred

throughout

of

the

repatriation

1987a:31).
this

process

Unofficial
period,

(Hamilton

repatriation

particularly

also

during

the

controversial relocation of refugees to the Yucatan in 1984
when an estimated 6,000 Guatemalans returned home on their own
and some 2,000 more settled elsewhere within Mexico in order
to avoid moving to the new camps (Aguilar Zinser 1991:67,82).
Guatemala tried to assure the refugees that it was safe
to return and, in 1986, established the special Commission for
Attention

to

Repatriates

(CEAR

comisi6n

Especial

de

Atenci6n a Repatriados) to help them repatriate and resettle
in their former home communities (Lamb 1987b; Lamb 1988a; Manz
1988b:34).4

However, the Guatemalan government and military

both resisted a large-scale return that met the economic and
security concerns of the refugees due to the lack of adequate
resources

and

preoccupation
operations
1988b: 35).

land
with

(Hamilton

in

the

its

highlands

and

continuing

1988:61;

Hamilton

the

military's

counter-insurgency
1989:64-5;

Manz

The military remained wary of a massive, organized

return and sought to retain control over the repatriates,
although the efforts of the Tripartite Commission gradually
4CEAR became known as CEARD (Comisi6n Especial de
Atenci6n a Repatriados y Desplazados) in February 1988 after
persons internally displaced within Guatemala were added to
its mandate (Asociaci6n para el Avance 1990:64).
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helped ease this situation to a limited extent (Aguilar Zinser
1991:68-9).5
Arrangements were made among the UNHCR, Mexico's refugee
agency (COMAR) , and the Guatemalan government to allow U.N.
representatives to accompany returnees to the border where
they

were

met

by

civilian

officials

from

Guatemala's

repatriation agency, CEAR, who then traveled with them back to
the refugees' home regions.

The UNHCR also gradually expanded

its presence in Guatemala to assist returnees after opening an
office there in 1987 upon the formal establishment of the
Tripartite Commission consisting of CEAR, COMAR, and UNHCR
representatives.

Nevertheless,

most Guatemalans remained

convinced throughout the 1980s that conditions were inadequate
for their return.
In late 1987, the refugees established an organization to
represent their interests before the Guatemalan and Mexican
governments and the UNHCR -- the Permanent Commissions of
Representatives of Guatemalan Refugees in Mexico.

These

Commissions,

three

with representatives

Mexican states,

promulgated a

in

camps

in

all

series of demands

for the

refugees' repatriation, including a recognition of their right
to return to their former lands and the demilitarization of

5Aguilar Zinser (1991) presents one of the most
thorough analyses available of the efforts to repatriate the
Guatemalan refugees in Mexico.
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their home regions (Comisiones Perrnanentes 1988).

Both of

these demands ran into opposition from Guatemalan officials.
In many cases,

land refugees abandoned when they fled to

Mexico was awarded to other peasants or absorbed into larger
landholdings.

The Guatemalan military was not prepared to

reduce its presence in the highlands, especially with the reescalation of violence beginning in late 1988.

As a result,

repatriation continued at only a very modest pace throughout
the 1980s, and the vast majority of Guatemalans continued on
in Mexico, sinking deeper roots while still clinging to the
hope of going back home.
While the Mexican government, through its refugee agency,
COMAR, worked with the UNHCR to improve local integration
prospects in the Yucatan camps and continued to provide basic
assistance and legal status to the residents of the Chiapan
camps, most other Central American migrants continued on with
their precarious existence in Mexico.

The vast majority of

these migrants remained in the country illegally with little
prospect of obtaining any type of legal status in the future.
However, a small minority of Central Americans were accorded
the opportunity to improve their situations.
In Mexico City, where the UNHCR established an office in
the early 1980s, Central Americans could apply to the UNHCR
for recognition as refugees even though the Mexican government
generally did not grant them any form of legal status.

But

240
out

of

a

desire

to

bolster

its

image

as

adhering

to

international norms concerning refugees and because of the
important role the UNHCR has played in providing advice and
financial assistance for the camps, the Mexican government in
the 1986-88 period granted UNHCR officials the

leeway to

recognize several thousand Central Americans as refugees and
provide them with limited aid and legal assistance.
The Mexican government rarely awards anyone political
asylum status (F.M.10) which is reserved for those who can
prove political persecution, but it occasionally has granted
Central Americans work (F.M.3) or student visas

(F.M.9)

if

they meet the specific requirements for these immigration
categories

(Friedland

1985: 7) •

To qualify the

applicant

ei ther has to be enrolled full time in school and not be
employed, or has to be working in a job that does not threaten
employment opportunities for Mexican laborers.
situations

require

financial

assistance

to

Both of these
establish

the

necessary conditions.

The UNHCR has provided some aid aimed

at

American

helping

Central

refugees

meet

the

visa

requirements, such as educational scholarships and funds for
small businesses.

As of October 31, 1988, the UNHCR caseload

of persons it had recognized as refugees and assisted in some
way numbered 4,870 Central Americans and 1,240 others, mainly
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Chileans. 6 Thus, the total being helped by the UNHCR remained
a fraction of the Central Americans in Mexico City.
several

non-governmental

social

Servicio, Desarrollo y Paz A.C.

service

groups,

However,
including

(Sedepac), the Committee of

the Federal District, and the Cas a de los Amigos (a Quaker
organization),

expanded

their

assistance

Central Americans during these years.

to

undocumented

They formed part of a

growing national network of non-governmental organizations
(NGOs) that gradually took over a central role in providing
crucial

material

undocumented

aid

Central

and

advocacy

American

support

migrants

in

northern Mexico as well as in Mexico city

work

for

the

southern

and

(Aguayo 1991).

Nevertheless, the available assistance continued to fall well
short of the growing need.

The Mexican political system also

left little opportunity for these NGOs to influence policy
formulation, although the groups persisted in their support
efforts.
In 1987-88, the Mexican government went a step further in
its cooperation with the UNHCR regarding Central Americans it
had recognized as refugees.

All those with UNHCR refugee

status who signed in with Migratory Services on a monthly
basis

were

protected

from

government

apprehension

6Interview by the author with UNHCR Assistant
Representative and Protection Officer, Jean-Francois
Durieux, Mexico City, Novenilier 21, 1988.
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deportation while they attempted to gain some- form of legal
status

in the country.

About one year into the program

Migratory Services suspended it with no explanation until the
fall

of

1988

situation.

when

the

agency

once

again

acted

on

the

Migratory Services decided to clear the list of

names before the end of the De la Madrid administration by
ei ther granting legal

status to those who had maintained

regular contact with the agency or issuing deportation orders
for

those who had broken contact.

The UNHCR protection

officer, Jean-Francios Durieux, expected about 170 of the 247
persons on the list to receive a visa of some sort.7

Once

again, the number of Central Americans benefitting from the
program remained quite small.
Aguayo
recognition

and
for

Fagen

(1988:17-18)

this group of

note

Central

that

Americans

lack

of

residing

outside official camps did not represent as restrictive a
policy as would be supposed because the Mexican government
remained unwilling throughout the De la Madrid sexenio (198288) to seal its southern border and step up its apprehensions

of the illegal immigrants.

This left most Central Americans

with the opportunity to complete their trek through Mexico en
route to the united states or to continue residing in Mexico.
Al though

Mexican

immigration

officials

failed

7rnterview with author on December 5, 1988, UNHCR
offices, Mexico city.

to
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vigorously pursue these Central Americans over the years, many
were apprehended and deported.

In addition, the lack of legal

status meant that these immigrants were easily exploited and
abused by government officials,

employers,

or bus drivers

threatening to turn them in to immigration officials (Clark
1989: 48-49;

Ross 1987).

It was common,

although no exact

figures are available on the extent of the incidence,

for

Central

and

Americans

belongings.

to

be

robbed

of

both

their

money

Many Central American women also reported being

raped in Mexico. 8
In summary, the Mexican government, out of a continued
interest in fostering a

favorable

international image for

foreign policy reasons,

maintained throughout

1986-88

its

policy of granting legal recognition and assistance to the
Guatemalans
Furthermore,

in
in

the

official

recognition

camps
of

the

in

southern

refugees'

Mexico.
continued

reluctance to repatriate, the government, with UNHCR and other
international assistance,

took steps to promote the local

integration of the residents of the Campeche and Quintana Roo
camps.

The residents

of the

Chiapan camps

continued to

receive aid and the legal right to remain in Mexico, but due

8While no hard data exists on such incidences, they are
common complaints made to relief personnel, immigration
lawyers, and other Mexican and united states citizens who
come into contact with the Central Americans (See: Clark
1989:48-49; Ross 1987).
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to

pervasive

economic

problems

in

Chiapas,

they

did

not

benefit from programs to enhance their self-sufficiency or
integration into the local economy and society.

None of the

Guatemalans in the camps received formal asylum or refugee
status.

Instead, they remained in Mexico on temporary visas

that granted a
economic

greater measure of long-term security and

opportuni ties

to

the

residents

of

the

camps

in

Campeche and Quintana Roo where economic prospects were more
favorable.
In pursuance of the goal of discouraging further Central
American immigration, the vast majority of Central Americans
outside

the

official

camps

continued

to

be

subjected to

coercive policy instruments: the denial of legal status and
material aid, and the threat of deportation, exploitation, and
physical abuse that accompanies illegal immigration.

However,

due to international legal and foreign policy influences, the
Mexican government permitted the recognition of about 5,000
refugees by the UNHCR.

These Central Americans then had the

chance to apply for legal status in Mexico and to receive
limited amounts of aid.

This left an estimated 150,000-

200,000 Central Americans to continue in Mexico as illegal
immigrants subject to deportation by the Mexican government,
although this policy was not enforced with great vigor in the
1986-88 period.

The continued rejection of this large group

of Central Americans was motivated by domestic economic and
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political stability concerns, and remained feasible because of
the group's relative obscurity as compared to the Guatemalans
in the official camps in southern Mexico.

The United states Accommodates Nicaraguans

The principal revision in u. s.

refugee policy during

1986-88 consisted of the application of much more generous
policy instruments to the cases of Nicaraguan asylum seekers.
The Reagan administration justified this revision in part by
pointing to a Supreme Court ruling that eased the standard of
proof necessary to meet the refugee definition's "well-founded
fear of persecution" requirement.
to

challenge the

Refugee advocates continued

coercive policy

instruments

the Reagan

administration applied to other undocumented Central American
immigrants -- detention, infringement of due process rights,
denial of asylum, and deportation -- in the federal courts
through several ongoing class action suits,
limited success.

but with only

Both the executive and legislative branches

also made other proposals for revisions in policy instruments
-- the Justice Department by issuing draft asylum regulations
that restricted the asylum process and Congress by considering
legislation

aimed

at

granting

temporary

safe

haven

to

Nicaraguans and Salvadorans -- only to have them fall short of
final approval.

As a result, the last years of the Reagan

246
presidency saw the perpetuation of the restrictive policy
regarding

Guatemalan and

Salvadorans

but witnessed major

changes in the treatment of Nicaraguans, changes motivated by
foreign policy considerations.
By 1986, the Reagan administration was heavily committed
to

the

destabilization

of

the

Sandinista

government

in

Nicaragua, a regime it considered totalitarian and unfriendly
to the United states and the region (Kornbluh 1991).

The

increased number of Nicaraguans arriving in the U. S.

and

applying

for asylum illustrated the toll

that aggressive

policy was taking on the Nicaraguan people.
conflicts

with

Congress

over

the

Because of

methods

to

use

in

implementing the policy, the rhetoric surrounding the policy
debate

about

overthrow

it

the

Sandinista

reached

a

regime

fevered

and

pitch

the
by

efforts
1986.

to
The

inconsistency between the administration's portrayal of the
Sandinistas as terrible human rights abusers and its refusal
to grant but a small minority of Nicaraguan applicants asylum
became more glaring and widely criticized.
Press

article

refugee policy.
Reagan's

from

1985

typified

An Associated

such criticism of U.S.

It stated in part that n[d]espite President

condemnation

of

Nicaragua

as

a

'totalitarian

dungeon,' his administration is refusing political asylum to
about 90 percent of the Nicaraguans who apply ••• n
Morning News, August 12, 1985).

(Dallas
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This inconsistent policy began to shift in 1986 not under
direct instruction from top administration officials but based
on a decision taken by the INS district director in Florida.
The district director, Perry A. Rivkind, announced in April
1986 that he would not send Nicaraguans back to their homeland
because he

feared they would suffer persecution from the

Sandinista government (Pear 1986).
considerable

authori ty

over

District directors exert

deportation

and

detention

decisions, and can grant asylum at their discretion so Rivkind
technically acted within his legal bounds.

However, he was

articulating a policy position with far-reaching repercussions
considering

three-quarters

of

all

Nicaraguan

asylum

applications at the time were filed in Florida (Pear 1986).
He also provided practical support for an initiative
advocated by the Reagan administration since the early 1980s.
Administration officials asserted that categories of persons
should be eligible for refugee or asylum status based on the
recognition that members of the group faced a general pattern
of persecution (Robinson and Frelick 1990:308).
group

determination

circumvented

the

This type of

requirement

for

an

individual case-by-case determination of refugee or asylum
status, the procedure generally accepted as mandated under the
U.N.

Convention/Protocol and the

1980 Refugee Act.

This

presumptive eligibility approach remained consistent with the
case-by-case

assessment

stipulation,

according

to
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administration officials, because the applicant still had to
offer evidence that he or she belongs to the group likely to
suffer persecution (Robinson and Frelick 1990:309).

In 1983,

the government established category groups for the principal
Southeast Asian refugee nationalities.

Among the groups

identified as likely to face persecution were Cambodian and
vietnamese Buddhist monks and ethnic Chinese, and Laotian and
vietnamese re-education camp prisoners (Robinson and Frelick
1990:308-9).
Just prior to Rivkind's announcement, Attorney General
Edwin Meese

reported he was

having

a

memorandum drafted

setting forth liberalized asylum procedures for citizens of
Poland and other "totalitarian" (i. e., communist) countries
(Dreifus 1987:35; Pear 1986; silk 1986:8).

Since the Reagan

administration loudly proclaimed Nicaragua to be headed by a
totalitarian

regime,

Rivkind's

position

fit

in

with

the

administration's leanings toward a presumptive eligibility
determination process.
and

reiterated

that

The INS accepted Rivkind's decision
as

a

district

director

he

authority to take such a position (Pear 1986).

has

the

The State

Department, however, objected to what in reality was the grant
of

de

facto

extended

voluntary

departure

status

for

Nicaraguans, a ruling it consistently has opposed out of fear
of

attracting

even

more

Nicaraguan

1987:35; Epstein and Zaldivar 1989).

immigrants

(Dreifus

Many refugee advocates
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also loudly objected to the unequal treatment being accorded
the

different

nationalities

of

Central

American

asylum

seekers.
Al though no further action took place at the time on
broadening the categories of groups eligible for refugee or
asylum status on a presumptive basis, Attorney General Meese
in

July

1987

Nicaraguan

formalized

asylum

the

applicants

special
during

treatment
the

extended

preceding

year.

Pointing to the March 1987 Supreme Court ruling (I.N.S. v.
Cardoza-Fonseca,

107

S.ct.

1207)

that established a

less

stringent standard of proof for qualifying for asylum status
than generally applied by immigration judges up to that time,
Meese encouraged all Nicaraguans previously denied asylum to
reapply

(Boustany 1990).

He also

issued orders that

no

Nicaraguan denied asylum could be deported without the case
first being reviewed by the Justice Department (Boustany 1990;

o I Connor 1990).

Furthermore,

Nicaraguan

applicants

were

readily granted work authorization and rarely were detained
but instead allowed to relocate anywhere in the U.S.

(most

congregated in south Florida) after filing their applications.
These policy directives resulted in a dramatically improved
asylum approval rate for Nicaraguans in 1986-88 and a halt to
their deportation.
In

1984

and

1985,

only

12

percent

and

8.5

percent

respectively of Nicaraguans applying for asylum received it.
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In 1986, the approval rate climbed to 27 percent and then
jumped to 84 percent the following year,
percent in 1988

moderating to 53

(Helsinki Watch 1989: 80-1) .

The approval

rates for applicants from El Salvador fluctuated between 2 and
4.5 percent yearly from 1984 through 1988.

For Guatemalans,

the rates varied between 0.3 percent and 5 percent annually
for the 1984-88 time period (Helsinki Watch 1989:80-1).

Table 5.1
Asylum Approval Rates for Central Americans
FY 1984-FY 1988
(% of applications approved by nationality)

Guatemalans

Nicaraguans

Salvadorans

FY 1984

0.3

FY 1985

1

FY 1986

2

27

4.5

FY 1987

3.8

84

3.6

FY 1988

5

53

3

12
8.5

Source: Helsinki Watch (1989:80-1).
Department of State data.)

Clearly

Nicaraguan

asylum

2
3

(compiled from INS and

applicants

received

more

favorable treatment than other Central American applicants
during these years; they garnered the highest success rate of
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all

nationalities

in

1987,

beating

out

Iranians

who

consistently posted approval rates between 53 and 75 percent
in 1984-88.

The U.S. response turned so favorable, in fact,

that by late 1988 such large numbers of Nicaraguans were
showing up in south Texas seeking to apply for asylum that the
INS finally felt compelled to take actions to curb the influx.
This

second

policy

shift

regarding

Nicaraguan

asylum

applicants is examined later in this chapter.
The 1987 Supreme Court ruling concerning the standard of
proof required for granting asylum merits further discussion
at

this

point.

The Supreme Court,

in setting the

less

stringent standard, not only provided the pretext for Attorney
General

Meese

applications
Guatemalans

to
but

and

order
also

a

review

opened

up

Salvadorans would

of
the

Nicaraguan

asylum

possibility

that

receive more

favorable

consideration of their asylum petitions as well.

Although

this did not occur in 1987-88, a reform of the asylum process
reflecting the standards set forth

in I. N. S.

v.

Cardoza-

Fonseca finally began in 1990.
The decision in Cardoza-Fonseca built upon an earlier
case,

I.N.S. v.

stevic

(104 S.ct.

2489,

June 1984), which

concerned eligibility for withholding of deportation under
section 243(h) of the Immigration and Nationality Act.
Cardoza-Fonseca,

the Supreme Court

having

a

to

prove

ruled that

"clear probability

In

instead of

of persecution"

as
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demanded

in

the

stevic

case

for

the

withholding

of

deportation, the applicant for asylum need only show a "wellfounded fear of persecution" based on his or her claims of
fear accompanied by some objective evidence of reason for that
fear (Helsinki Watch 1989:24).
In making its ruling, the Court asserted that the wording
and

intention

of

the

provisions

of

the

Immigration

and

Nationality Act pertaining to withholding of deportation for
reasons of persecution and the granting of asylum are clearly
different and that Congress intended them to be that way.
According to the Supreme Court, the attorney general has the
authority to grant asylum at his discretion -- he does not
have to grant asylum to all persons who fit the definition of
refugee (I.N.S. v. Cardoza-Fonseca, 107 S.ct. at 1217, March
1987).

However, the definition of refugee contained in the

Refugee Act with its less stringent "well-founded fear" clause
rather

than

the

"would

be

threatened"

clause

of

the

withholding provision is the standard to use in determining
eligibility for asylum, although all eligible applicants are
not assured of receiving asylum (I.N.S. v. Cardoza-Fonseca,
107 S.ct. at 1211).
In contrast to the discretionary grant of asylum, the
attorney general must withhold deportation of an alien if his
or

her

"life

religion,

would

be

nationality,

threatened ••• on
membership

in

a

account

of

particular

race,
social
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group, or political opinion" (Sec. 243(h) of the Immigration
and Nationality Act).
greater

level

of

The Court indicated, however, that a

proof

must

be

met

to

qualify

withholding of deportation under section 243(h)
eligible

for

asylum

under

Section

208 (a) •

for

a

than to be
Aliens

must

demonstrate that it is more likely than not that they will
face persecution if deported to their home country (I.N.S. v.
Cardoza-Fonseca, 107 S.ct. at 1212-1213).
In the course of this discussion the Court makes numerous
references to the U. N .
Refugees
Refugee

and
Act,

asserts
intended

Protocol relating to the Status of
that
to

Congress,
make

u.S.

by

passing the

law

conform

1980

to

the

standards set out in that international agreement (I.N.S. v.
Cardoza-Fonseca,
acknowledges

107 S.ct.

the

at 1215-1218).

importance

of

the

The Court also

UNHCR's

Handbook

on

Procedures and criteria for Determining Refugee Status in
interpreting the 1967 Protocol and the 1980 Refugee Act but
asserts it does not have the force of law nor does it claim
such force.

The Handbook simply serves as a helpful guide to

interpreting the Protocol and Refugee Act and applying them to
specific asylum cases (I.N.S. v. Cardoza-Fonseca, 107 S.ct. at
1217).
By making these claims the Court reiterated the relevance
of international legal standards to United states' asylum law
although

limiting

the

role

of

the

UNHCR

in

the

asylum
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determination process.

In the body of international law on

refugees and asylum the UNHCR plays a central role in guiding
states in meeting their obligations under the U.N. Convention
and Protocol.

The United states by acceding to the Protocol

should cooperate with the UNHCR as well (Fiederlein 1991:313).

The Supreme Court's decision in Cardoza-Fonseca, however,

limits the UNHCR's role to strictly advisory on interpreting
the Protocol and Refugee Act.

This illustrates how the United

states at times acknowledges the validity of international law
but then limits or reinterprets it to fit with its domestic
and foreign policy interests.

Nevertheless,

the Court's

recognition of the significance of international law to this
area of U.s. law bolstered those refugee legal advocates who
drew upon international agreements in making their arguments
about problems in the implementation of asylum policy under
the Reagan administration, whose officials frequently tried to
limit

the

applicability

of

international

agreements

to

domestic u.s. asylum policy.9
Although the Supreme Court in Cardoza-Fonseca specified
9Former INS Commissioner, Alan C. Nelson, at a 1985
Senate hearing concerning a bill to temporarily suspend the
deportation of Salvadorans, argued that the Refugee Act was
the sole method by which the United states would deal with
"all refugee-producing situations ••• [and) ••• all persons who
might be termed refugees." He went on to say, "it is simply
untenable to assert, as some people have done, that EI
Salvadoran nationals in the united states may claim a basis
under any other international agreement or human rights law
to enter and remain in the united states" (Silk 1986:14).
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a

general

standard

applications,

to

follow

individual

asylum

in

adjudicating

determination

asylum

still

left

considerable room for discretion as to the level and type of
proof required to establish that a "well-founded fear II exists.
There also remains much room for differences in interpretation
over the remainder of the refugee definition, including the
meaning

of

such

as

IIpersecution",

"membership in a

particular social group",

and IIpoli tical

opinion".

a

As

terms

and

result,

phrases

even

after

Cardoza-Fonseca

considerable variation remained in approval rates among the
different nationalities, across the different regions in the
united states, and between those applications granted by INS
district directors and immigration judges. 10

In addition,

10 From 1980 through 1990 asylum applications could be
filed with an INS district director, if the applicant was
not under deportation or exclusion proceedings. If the
asylum seeker's initial petition was denied or he had been
apprehended and was facing deportation, then a request for
asylum could be made to an immigration judge in the Justice
Department's Executive Office for Immigration Review (EOIR).
The commonly cited asylum approval rates are for
applications made to INS district directors. until the late
1980s, the EOIR did not publicize its figures relating to
asylum cases.
For fiscal year 1988, immigration judges within the
Executive Office of Immigration review (EOIR) approved 12
percent of petitions by Salvadorans while Immigration and
Naturalization Service (INS) district directors only
approved 2.7 percent. The comparable figures for
Guatemalans were 14.5 percent (EOIR) and 5.0 percent (INS),
and for Nicaraguans, 37.4 percent (EOIR) and 53.1 percent
(INS) (U.S. Committee for Refugees 1989:5).
See American Friends Service Committee (1988:19-20) for
a discussion of some of the regional differences in approval
rates.
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the Board of Immigration Appeals continued to apply a narrow
interpretation of the definition of refugee in its asylum
rulings,

particularly

"persecution"

and

regarding the meaning of the terms

"political

opinion"

(Anker

and

McGrath

1989:29-31; Frelick 1989:16; Robinson and Frelick 1990:31011).

Legal battles continued over asylum, but they shifted to

determining the meaning of particular terms in the refugee
definition, and whether combatants in a civil war are refugees
(Anker and McGrath 1989:29-30).
Legal challenges also continued over the INS treatment of
Salvadorans in detention (Orantes-Hernandez v. Meese) and the
Reagan administration's overall bias in granting asylum and
its

violation

of

domestic

and

international

(American Baptist Churches v. Meese).

refugee

law

Another class-action

suit challenged the

INS treatment of minors

(Flores v.

The Sanctuary defendants convicted in

Tucson

Meese).

in detention

in 1986 also pursued their appeal during 1987-88.

These cases produced little real effect on asylum policy in
the 1986-88 period.

The two cases dealing with conditions of

detention, however, proved somewhat successful in changing INS
practices.

The Flores case received a favorable ruling at the

district court level only to have the government appeal the
decision.

Nevertheless, a plan was adopted to improve the

detention facilities for minors and allow for their release to
responsible adults other than their parents (Flores v. Meese,
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C.D.Cal, November 1987).

A permanent injunction ordering the

INS to change its coercive treatment toward Salvadorans in
detention was issued in the Orantes-Hernandez v. Meese case
(685 F.Supp. 1488, C.D.Cal 1988) and the INS began to make
more concerted efforts to revise its treatment of Salvadorans,
although problems still existed and the case continued to be
battled for several more years.

All of these cases had to

wait until 1989-91 before they came to a final resolution.
The

cases

illustrate the

important

impact the persistent

efforts of public interest law and refugee groups had on
slowly

forcing

a

change

in

the

Reagan

administration's

restrictive and coercive policy toward non-Nicaraguan Central
American asylum seekers.
The years 1986-88 also saw two other attempts at further
revising
approval.

u. S.

asylum policy but both fell

One involved the reintroduction of the DeConcini-

Moakley temporary safe haven legislation.
of

the

short of final

Justice

Department's

The other consisted

proposal

of

new

asylum

regUlations.
The safe haven legislation was introduced in the 99th
Congress (1985-86)
Senate.

in identical form in both the House and

In this version, the deportation of Nicaraguans and

Salvadorans would be temporarily suspended while the

General

Accounting Office investigated the situation of Nicaraguan and
Salvadoran refugees, displaced persons, and deportees from the
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United

states

and

then

compared

the

treatment

of

these

nationals in the U. s. to that of other aliens "in similar
circumstances"

(de Haan 1986:15).

Upon completion of the

investigation (estimated to take about two years),

the GAO

would then make recommendations to Congress on the need to
extend the safe haven provision.

The bill was attached to the

proposed Immigration Reform and Control Act but then dropped
in conference committee in order to help clear the passage of
that amnesty legislation.

President Reagan had threatened a

veto of that bill if the safe haven amendment remained intact
(Dreifus 1987:35).

The amnesty provisions of IRCA benefitted

some Central Americans, but the January 1, 1982 cutoff date
for residence in the United states fell early in the exodus of
those fleeing the upheaval

in the region and so did not

provide relief to many undocumented Central Americans in this
country.
The DeConcini-Moakley bills were reintroduced
loath

Congress

Nicaraguans

and

(1987-88) ,

once

Salvadorans

and

again
calling

in the

including
on

the

both

GAO

to

investigate conditions for uprooted nationals of these two
countries.

Once more the proposed legislation failed to reach

final approval, although the House voted to approve it.

The

Meese

for

directives

setting

more

favorable

treatment

Nicaraguans took the importance out of the legislation for
that constituency.

The continued fear of attracting more
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immigrants and the foreign policy dilemma of admitting that a
government the u. S.

has heavily supported

for years

(EI

Salvador) engages in violence against its citizens, two major
reasons for the Reagan administration's persistent opposition
to granting the protective status, also contributed to the
bill's defeat once again.
The

asylum

adjudication

process

had

operated

under

interim regulations since June 2, 1980 when the first rules
were drawn up to implement the new Refugee Act.
Justice

Department

issued

proposed

Finally, the

comprehensive

asylum

regulations on August 28, 1987 to replace the temporary ones.
The long delay in drafting and issuing proposed comprehensive
rules was related to the rapidly expanding asylum application
backlog that developed after the Refugee Act went into effect.
As the asylum caseload burgeoned, concern grew about the means
to control the asylum process.

This concern was apparent both

in congressional attempts to legislate restrictions in the
process, as discussed in Chapter 4, and in the difficulty with
drafting new asylum regulations.

The August 1987 proposed

regulations (52 Fed. Reg. 32552) definitely reflected this
interest in restricting the asylum process, and they raised a
storm of protest from among the refugee legal aid and advocacy
groups.
The

proposed

regulations

eliminated

immigration judges in the asylum process.

the

role

of

Instead, a group of
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specially

trained

INS

Asylum

Officers

would

make

asylum

decisions based on interviews with the applicant conducted in
non-adversarial

proceedings.

The

refugee

legal

aid

and

advocacy groups objected to this because the right to appeal
an unfavorable ruling before immigration judges in deportation
or exclusion proceedings was eliminated.

They also opposed

the fact that personnel in the INS -- the agency responsible
for enforcing u.S.

immigration laws -- also would be given

sole authority over asylum decisions.

This concern had been

a major argument in favor of separating the immigration judges
from the INS when the Executive Office of Immigration Review
(EOIR) was created in 1983.

There also were objections to the

proposed "non-adversarial" nature of the proceedings since
this would entail a greatly limited role for counsel.
In response to the objections raised during the comment
period the Justice Department withdrew that set of regulations
in

December,

announcing

they

would

be

modified.

The

Department then issued a new set of proposed regulations (53
Fed. Reg. 11300) in April 1988 (Helton 1989:26; U.S. committee
for Refugees 1990a:3).
INS

asylum

These rules retained the role for the

officers

but

allowed

participation of immigration judges.

for

the

continued

Once again applicants

denied asylum by the INS or detained before they could file an
application

could

raise

their

claims

in

deportation

or

exclusion proceedings (U.S. committee for Refugees 1990b:9).
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These proposals were better received by the refugee aid
groups but apparently found opposition within the INS itself
(Helton 1989:26).

Some officials in the INS objected to the

establishment

a

of

separate

corps

of

asylum

officers,

preferring to retain the current practice that left the local
district directors and their general immigration examiners in
charge.

It also opposed the proposed liberalization of work

authorization standards and the role of the Justice Department
in

training

the

asylum

decisions (Helton 1989: 26).

officers

and

reviewing

adverse

This opposition emanated from the

desire of the INS to retain more control over the asylum
process in order to prevent it from becoming too liberalized
and thus interfere with the INS' mandate to enforce u.S. laws
aimed at curbing the entry of unauthorized immigrants.

As a

result of the internal bureaucratic opposition to the proposed
regulations, no final action was taken on them for two years.
In

summary,

the

1986-88

period

witnessed

one

major

revision in u.S. asylum policy regarding Central Americans.
The administration retained its use of restrictive policy
instruments in dealing with Guatemalans and Salvadorans as
part

of

its

general

effort

to

restrict

the

entry

undocumented immigrants for domestic policy reasons.
due

to

foreign

opposi tion

to

policy considerations,
the

Sandinista

namely

government,

of

However,

its

intense

the

Reagan

administration adopted various favorable policy instruments in
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its treatment of Nicaraguan immigrants.
apply for asylum,

It encouraged them to

ruled affirmatively in the majority of

cases, and readily granted applicants work authorization.

The

Nicaraguans also were exempted from deportation during these
years.
In contrast,

despite the permanent injunction in the

Orantes-Hernandez case ordering the INS to stop its coercive
practices regarding Salvadorans in detention,

the INS was

found to be continuing at least some of these practices up
through September 1989 (Pinkerton 1989).

Also in spite of a

Supreme Court decision, in the Cardoza-Fonseca case, asylum
approval

rates

for

Guatemalans

and

Salvadorans

remained

extremely low at just 5 percent for Guatemalans and 3 percent
for

Salvadorans

in

1988

(Helsinki

Watch

1989:81)

while

deportation rates for Salvadorans especially remained high
(Frelick 1988:28).
Public

interest

organizations
Guatemalan

and

law

groups

continued their legal

and

refugee

efforts

Salvadoran asylum seekers.

support

on behalf of
Several

class

action lawsuits were pending during these years that would
mean more favorable treatment for Guatemalans and Salvadorans
if their outcomes were successful.

Certainly such litigation

had succeeded at forcing some change in the conditions of
detention for Salvadorans and minors.

The cases also served

to keep the issue of biased asylum policy in the public eye.
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other attempts at policy revision fell short in 1986-88
as congressional attempts to mandate more favorable policy
instruments

in

the

cases

of

Nicaraguan

and

Salvadoran

immigrants failed to gain the needed approval with opposition
motivated primarily by domestic policy concerns about limiting
immigration.

In contrast, the Justice Department's attempts

to issue new asylum regulations were stymied first by strong
opposition by refugee legal aid and advocacy groups and then
by bureaucratic turf battles.
Many of these asylum policy issues at last would come to
a resolution in the 1989-1991 time period as agreement was
reached on new asylum regulations, congressional legislative
efforts at last prevailed, and lawsuits were settled.

Before

turning to examine these developments, the discussion returns
to continue the analysis of policy design in the Mexican case
as a new president comes to office in December 1988.

Policy Revision: 1989-91

Increased Deportations, A Refugee Definition,
and Durable Solutions in Mexico
During the first half of the sexenio of Carlos Salinas de
Gortari (1988-94), Mexico's policy regarding Central American
immigrants

underwent

several

significant

revisions

and

developments that perpetuated the country's tendency toward a
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two-track policy response.

First of all, shortly after the

inauguration

Salinas

of

President

in

December

1988,

the

government began to increase drastically its deportation of
Central Americans.

In 1990, the government then moved to

liberalize its immigration laws by adopting for the first time
a

definition

of

refugee,

although

it

fell

short

of

promulgating the necessary regulations to carry the statutory
changes into action.

The government, along with the UNHCR and

other international organizations, also took important steps
to further promote the local integration and self-sufficiency
of the Guatemalans in the official camps in Chiapas as well as
in Campeche and Quintana Roo.

These measures accompanied a

redoubled effort, under considerable pressure from the Mexican
government, to negotiate a repatriation agreement between the
Guatemalan refugees in the official camps and the Guatemalan
government.

Mexican policy thus reflected various efforts to

promote durable solutions for the situation of the officially
recognized

and highly visible Guatemalan

refugees

in the

southern region in addition to measures to crack down on and
clean

out

the

large

numbers

of

illegal

Central

American

immigrants scattered throughout the country.
INCREASED DEPORTATIONS.

The administration of President

Carlos Salinas boldly moved away from his predecessor I s policy
of lax immigration enforcement by stepping up the apprehension
and deportation of illegal

immigrants

(Ross 1989;

Frelick
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1991a:1).

In 1989, the Mexican government apprehended 74,990

Central Americans and about 10,000 other illegal immigrants
(Phillips

1990).

In January

1990

alone,

13,441

Central

Americans were caught, mainly in the southern border region.
For 1990 as a whole,
represents

a

This

deportations reached 110,000.

considerable increase over the 13,000-18,000

apprehensions per year typical a few years ago."
These stepped up immigration activities correspond to a
general increase in the degree of cooperation between the
Mexican and United states

governments

on

several

issues,

including drug interdiction and debt negotiations (Phillips
1990).

However,

Susana

Torres,

director

of

Servicios

Miqratorios, asserted that the stepped up deportations simply
represented the enforcement of Mexico's laws
citizens'

benefit

and not that

Nacional,

September 4,

1990).12

of the united

for

its

own

states

(El

Whatever the motivations,

the Mexican government under Salinas clearly turned towards a
11Frelick (1991a:1) reports 14,000 deportations for
1988.
12E. Michael Trominski, INS district director for
Mexico City in 1988-90, stated that the increased
deportations represented a well-thought out plan by Salinas
to enforce Mexican immigration laws for several reasons,
including national security considerations, the preservation
of jobs for Mexicans, and as part of his overall emphasis on
eliminating corruption (immigration officials were notorious
for taking bribes). (Interview with the author on October
31, 1990 in Harlingen, Texas, where Trominski was reassigned
as district director in September 1990.)
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more

restrictive

refugee

policy,

making

life

for

the

unrecognized Central Americans even more precarious.
Despite Mexican government protestations to the contrary,
considerable

evidence

exists

to

suggest

that

Salinas

administration officials have increased their ties with united
states immigration officials.

This closer cooperation comes

after years of efforts on the part of the united states
government to stem the flow of Central Americans into this
country.
the

These efforts have included both u.s. assistance to

UNHCR

to

care

for

refugees

sheltered

in

officially

recognized camps in the region and pressure on the Mexican
government to increase its apprehension of Central Americans
en route to the united states (Aguayo 1985:124; Bilello 1984;
Comptroller General 1984:37; Corbett 1983).

Only with the

commencement of the Salinas administration did the Mexican
government

turn

to

aggressively

enforcing

rounding up and deporting illegal immigrants.

its

policy

of

The reasons for

this change are linked to Salinas' attempts to improve overall
ties with the United states in order to advance his economic
restructuring plans, debt negotiations, and free trade talks,
all of which had progressed favorably up through early 1992
(Frelick 1991a: 1; Phillips 1990).13
13District Director Trominski also pointed to Salinas'
desire to improve Mexican/U.s. relations on a whole range of
issues as a motivating factor in the immigration policy
revision (interview with author, Oct. 31, 1990, Harlingen).
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The

heightened

cooperation

between Mexican

and

u.s.

immigration officials first gained widespread notice in both
countries in the spring of 1989 with the implementation of the
INS' "Operation Hold the Line". 14

This program involved an

array of INS officers operating in Mexico and Guatemala in
addition to their increased presence along the u.S. border
with Mexico.

The goal was to curb the

flow of

illegal

immigrants from Central America into the united states.
only did

the Mexican

activity

of

u.S.

government

officials

on

allow
its

for

the

territory

Not

increased
to

gather

intelligence on the movement of illegal immigrants, but many
Mexican

immigration

cooperated

in

the

and

Federal

operation

as

Police
part

of

officers
their

also

enhanced

enforcement activities aimed at illegal immigrants and drug
traffickers

(Frelick 1991a:2-4;

Rohter 1989a,

1989b;

u.S.

Committee for Refugees 1990c:1-7).
According to E. Michael Trominski, INS district director
for Mexico City in 1989, such activities by INS personnel in
Mexico were not entirely new although the 1989 operation
certainly constituted an
agents.

increased presence

for

the U. S .

In an interview at his new assignment as district

14Many of the details of the operation came to light
with the pUblication in March 1989 of excerpts of internal
INS reports and memoranda in both Mexican and u.S.
newspapers. The U.S. Committee for Refugees then printed
longer selections in their Refugee Reports (September 1990)
and in an Issue Paper written by Bill Frelick (1991a).
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director

in

Harlingen,

Texas

in

October

1990,

Trominski

recounted the presence since the 1950s of INS agents in Mexico
attached to the u.S. embassy and consulates.

Operation Hold

the Line involved increased numbers of agents spread more
widely across Mexico along the principal migratory routes from
the southern to the northern border.

Another difference from

earlier INS activities concerned the focus on the movement of
Central

Americans,

not

normally

the

target

of

such

intelligence gathering operations, according to Trominski.
The public exposure of the cooperation between the u.s.
and Mexican officials led to an outcry of criticism both in
Mexico

and

government

in

the

Uni ted

officials

that

suspended (Rohter 1989a).

states
the

and

joint

to

claims

operation

by

U. S •

had

been

However, regular INS operations in

Mexico, including the training of Mexican immigration agents
and

the

sharing

of

information,

has

continued

(Frelick

1991a:4; Phillips 1990).
The U.S. Committee for Refugees (USeR) reported in July
1991 that the U. S.

congress agreed to an INS

request to

transfer $350,000 from its budget in both FY 1991 and FY 1992
to the Mexican immigration agency (Servicios Migratorios) to
cover the cost of airplane tickets for deporting third-country
nationals

(Frelick

1991b:3).

Although

the

funds

were

earmarked for that purpose, the USCR reported that suspicions
have surfaced that the money has allowed servicios Migratorios
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to

purchase

apprehension
1991b:3-4).
the

additional

vehicles,

effectiveness

in

thereby

southern

improving

Mexico

its

(Frelick

While this use of the funds can not be confirmed,

increased

cooperation

between

the

two

countries'

immigration services resulted in more Central Americans being
apprehended in Mexico in 1989-91, while a decrease in the
apprehension

of Central Americans

occurred

in the united

states beginning in 1990 (Frelick 1991a:5i u.s. Committee for
Refugees 1990f:2).
A

REFUGEE

Another

DEFINITION.

revision

in

Mexican

refugee policy that appears quite significant on the surface
but

so

far

has

failed

to

produce

Ii ttle

real

change

in

practice involves the addition of the term "refugee" to the
country's General Law on Population.

As discussed in Chapter

2, the General Law on Population (Ley General de Poblacion)
serves as nexico's principal immigration statute.

It governs

not only routine immigration matters such as the issuance of
immigrant, student, and tourist visas and the deportation of
persons illegally in the country, but also contains provisions
relating to the grant of asylum.

However, under the Law prior

to the July 17, 1990 revisions, only individuals who could
prove they suffered political persecution would qualify for
asylum status (Friedland 1985:7).

These asylum provisions

proved to be inadequate for addressing any type of large-scale
exodus

of

persons

fleeing

generalized

violence

in

their
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homelands.

Mexico's experience with the Guatemalan refugees

in the southern camps where the government was forced to issue
temporary "visitor" and "border visitor" visas in order to
provide them with some type of legal status, illustrated the
shortcomings of the country's immigration laws.
Meanwhile,

in

November

Mexico

1984,

signed

the

Declaration of cartagena that endorsed a broad definition of
refugee along the lines of the one adopted by the organization
of African Unity in 1969, although Mexico has yet to sign the
U.N.

Convention

or

Refugees.

The

Declaration

served

Protocol

definition
as

the

relating

to

contained

in

model

incorporated into Mexican law in 1990.

for

the
the
the

status

of

Cartagena
definition

By adopting it as the

model and not the U.N. convention/Protocol definition, Mexico
has

promulgated

a

more

encompassing

refugee

law

stipulated in the U.N. agreements (Frelick 1991a:6-7).

than
The

definition, as set forth in Article 42, sec.VI of the General
Law on Population, identifies refugees as persons who:
have been threatened by general violence, foreign
aqgression,
internal conflicts,
massive human
rights violations, or other circumstances that have
greatly upset public order in their nation of
origin. (as translated in Frelick 1991a:7)
Article 42 also includes a guarantee of non-refoulement:
Refugees may not be returned to their countries of
origin nor sent to any other, where their life,
liberty or security would be threatened.
(as
translated in Frelick 1991a:7)
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Despite the promise that this newly added definition held
for

those

advocating

recognition

and

assistance

for

the

thousands of undocumented Central Americans in Mexico, the
government has

failed

to draft

the

necessary

regulations

(reglamentos) to put the revised statute into practice.
example,

For

the government has not stipulated the process or

criteria for determining refugee status.

This means the

amended law has little concrete effect on Mexico's refugee
policy

except

government's
immigration

perhaps

general
situation.

to

bring

perception
Frelick

about
of

the

a

change
Central

(1991b:1-2)

in

the

American

notes

that

officials at servicios Migratorios have made several proposals
to help their personnel identify potential refugees and refer
them to central authorities in Mexico city.

But without clear

guidelines spelling out the specific criteria for determining
refugee status or the procedures to follow for identifying
potential refugees and initiating their applications, then the
practical effects will remain limited, inconsistent, and ad
hoc at best.
The slow process of drafting the implementing regulations
reflects Mexico's ongoing uncertainty over its refugee pol icy.
The definition's addition to the General Law on Population
turned out to be a long-delayed action,
signed

the

Cartagena

Declaration

in

considering Mexico

1984.

The

Mexican

government has long hesitated to incorporate the international
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provisions

about

refugees

into

its

domestic

laws

out

of

concern that it remain in control of the refugee situation
What, then, were the Salinas

within its national borders.

administration's motives for adopting this broad definition in
1990?
One motivation emanated from the country's involvement in
the efforts to promote a negotiated settlement to the Central
American conflicts that generated the exodus of refugees.
Mexico served as the key instigator of the Contadora peace
process and continued as an active facilitator of the ongoing
negotiation process

that

culminated

in

the

Esquipulas

II

Accords signed in August 1987 (Goodfellow and Morrell 1991).
These accords made

reference to the need

problem of refugees in the region.

to

address

the

The leaders of the five

Central American republics that signed these accords (Costa
Rica, El Salvador, Guatemala, Honduras, and Nicaragua) met in
various

follow-up

sessions

and

were

joined by Mexico

in

calling for an International Conference on Central American
Refugees (CIREFCA)
prominent

role

in

(United Nations 1989:1).
promoting

this

Mexico played a

conference

through

the

actions of its reorganized refugee agency, COMAR, now under
the jurisdiction of the newly created Office of Human Rights
and under the direction of officials known for their strong
advocacy of a liberal refugee policy (Aguilar Zinser 1991:86).
The first meeting of the conference, held in Guatemala
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City in May 1989,

also included the participation of the

government of Belize,
Development

Programme),

international

and

governments.

The

Concerted

the UNHCR,

Plan

of

and

(United Nations

representatives

national

NGOs

conference
Action

the UNDP

and

produced

in

Favor

of

other
a

of

various

interested

Declaration
Central

Refugees, Returnees, and Displaced Persons.

and

American

Among the many

commitments contained in this Plan was a reaffirmation of the
importance

of

the

principal

international

agreements

on

refugees, including the Cartagena Declaration (United Nations
1989:2).

The Plan also set forth commitments to protect

refugees, to ensure their active participation in affairs that
affect them in their countries of asylum, to encourage the
voluntary return of refugees, and to promote the effective
reintegration

of

returnees

and

displaced

persons.

An

important aspect of the programs geared toward resolving the
refugee problems was that they should fit into the nations'
broader development plans and be assisted by funds contributed
by various international donors.
As a result of Mexico's participation in CIREFCA, the
Salinas administration was spurred on to bring the country's
domestic law into conformance with the Cartagena Declaration.
The

revised

law

also

maintained

Mexico's

long-standing

tradi tion of supporting international agreements pertaining to
asylum.

274

Another reason for Salinas' decision to incorporate the
refugee definition involved his interest in promoting durable
solutions to the refugee situation in Mexico.
participation

in

consideration.
mechanism

to

CIREFCA
In

was

addition,

recognize

largely
the

refugees

The country's

motivated

creation

opened

of

the

by

the

door

that
legal

for

the

government to deal with Central American immigrants on a more
formal,

long-term

basis

rather

than

on

the

temporary basis it had devised in the 1980s.

improvised

other features

of Mexico's policy in 1989-91 demonstrate that the government
indeed was moving toward the long-term resolution of the
county's

refugee

quandary.

During

1989-91,

the

Mexican

government and the UNHCR promoted both negotiations to reach
an

acceptable

large-scale

repatriation

plan

for

those

Guatemalans who desired to return to their homeland and local
integration projects to ensure the self-sufficiency of the
Guatemalans who remained in Mexico.
DURABLE SOLUTIONS.

During 1989-91, representatives of

the Guatemalan government agency CEARD,

the Mexican agency

COMAR, and the UNHCR continued their tripartite discussions on
establishing

the

necessary

voluntary repatriation.

conditions

for

a

large-scale

Throughout these years the refugees

increasingly insisted that they be allowed to participate
directly in these discussions.

Developments within Guatemala

relating to the National Dialogue process at last created the
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opportunity

for

the

refugees

to

engage

actively

in

the

in

the

repatriation negotiations.
The

National

Esquipulas

II

Dialogue grew
Accords

out

(August

of

the

1987)

call
for

national

reconciliation processes in each of the signatory states.

As

the work of Guatemala's National Reconciliation commission
faltered due to lack of government and military support, the
Catholic Church stepped in to bolster the process through a
series

of

meetings

between

the

armed

opposition

(the

Guatemalan National Revolutionary Unity or URNG) and various
political

and

societal

groups

political

parties,

the

private business sector, mass organizations,

and religious

movements

to

(Jonas

1991:234).

The

goal

was

eventually

instigate direct talks between the URNG and the government and
military, and in general to promote an exchange of views among
the society's disparate sectors.
Starting in May 1989, the Guatemalan refugees in southern
Mexico,

through

Commissions,

their

representatives

participated

National Dialogue.

in

talks

in

the

associated

Permanent
with

the

This opened the way for their voices to be

heard and for them to open channels of communication with
Guatemalan authorities,

although

the

government

initially

refused to recognize the representatives of the Permanent
Commissions.

The refugee organization also was prohibited

from participating in the first meeting of CIREFCA in May
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1989.

The refugees, the Mexican government, and the UNHCR all
continued

to

encourage

negotiations,

particularly

since

considerable advances were made throughout these years in
arranging for the return of Nicaraguan and Salvadoran refugees
(see: Office of the UNHCR 1989).

Progress in the Guatemalan

case finally carne about after the formation in October 1990 of
a Mediating Commission comprised of religious and human rights
representatives to facilitate the negotiating process between
the Permanent Commissions and Guatemalan government officials
(Guatemalan Refugees 1991:7).
At first the government refused to cooperate with the
Mediating Commission, and then it wavered for months in 1991
between meeting with it and recognizing the validity of the
refugees'
the

six conditions for repatriation,15 and rejecting

refugees'

position

and

refusing

to meet with

their

representatives (Central America Report, June 7 and July 19,

15The six conditions, as revised and issued in 1989,
include: 1) The right to return horne, voluntarily, in a
collective and organized fashion; 2) The right to return to,
and take possession of, their former lands; 3) The right of
organization and freedom of association; 4) The right to
life and integrity, both personal and of the community; 5)
The right to be accompanied during the return by national
and international delegations; 6) The right to freedom of
movement both within the country and internationally. (as
listed in Guatemalan Refugees 1991:6). The specific demand
that their horne regions be demilitarized was replaced by
greater emphasis on guarantees to life, freedom of
association, freedom of movement, etc.
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1991; Guatemalan Refugees 1991:7; Wenger 1992:11).
negotiations

resumed

in

October

1991

Finally,

after

a

public

proclamation of support for the refugees by Guatemalan bishops
and after the Permanent Commissions denounced the government
for planning a repatriation without input from the refugees
(Wenger 1992:11).

In November, the refugees' representatives

met with representatives of CEARD, COMAR, the UNHCR, and the
Mediating Commission and reached an agreement that provided
for

participation

tripartite

by

the

repatriation

CIREFCA meeting in April

Permanent

negotiations
1992.

Commissions
and

in

the

in

the

upcoming

Plans also were set for

reciprocal visits by the refugees and CEARD officials and for
continued negotiations based on the refugees' six conditions
for repatriation (Wenger 1992:11).
As a result of this breakthrough in November 1991, it
appeared

as

if

Repatriation",
officials.

1992

would

indeed

become

the

"Year

as proclaimed by Guatemalan and some UNHCR

However,

orchestrating

a

large-scale

requires numerous logistical and legal preparations.
UNHCR,

in

a

of

letter

of understanding

with

the

return
The

Guatemalan

government, tried to insure many of the basic guarantees the
refugees sought -- the right of legal access to land, the
freedom to choose their place of residence, and the freedom of
movement -- as well as some of the legal concerns it had, such
as the issuance of proper identity documents to the returnees
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(Central

America

difficulties

Report,

included

resources in Guatemala,

November

insufficient

29,

1991).

access

to

Other
land

and

the growing problem of escalating

conflict in Guatemala, and the need for effective coordination
among the refugees and the various NGOs and solidarity groups
that were to accompany the returnees.
The domestic and international interest groups involved
with the Guatemalan refugees played a role in influencing the
repatriation plans.

The Catholic Church in southern Mexico

and in Guatemala and witness for Peace, a U.S.-based advocacy
group, voiced support for the refugees'
their return.

demands regarding

Such pUblicity helped insure participation for

the refugees in finalizing the repatriation plans, and these
groups are prepared to continue their efforts to insure the
returnees' safety and economic and civil rights in Guatemala.
Once again these interest groups are limited to influencing
the implementation of the repatriation policy, not the initial
decision to promote that policy.
Due to the problems surrounding a

mass return,

repatriation moved forward haltingly in early 1992.

the

with only

a little over 6,000 refugees total officially repatriated from
1986 through 1991 and 42,000 Guatemalans still resident in the
camps in Campeche, Chiapas, and Quintana Roo (UNHCR data,
report dated March 6, 1992), the possibility of a mass return
of some 30,000 refugees by the end of 1993, as expected by
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governmental authorities and the UNHCR, appears doubtful.
The Mexican government clearly wants to see a large-scale
repatriation of the Guatemalans.

It has encouraged this not

only through its support for the repatriation negotiation
process,

but also though its integration plans

refugees opting to remain in Mexico.

for those

While the government

adheres to the position that repatriation must occur on a
voluntary basis, it has placed sUbstantial pressure on the
Guatemalans

to

government's

repatriate

plans

to

soon or become

force

the

camps

subj ect to
to

become

the

self-

sufficient and the Guatemalans to integrate themselves more
fully

into Mexican

society.

The

message

is

that

those

Guatemalans who do not repatriate by the close of 1993 will
lose the special status and assistance they have received
since 1982.
While Mexico has encouraged repatriation for the past
decade,

under

President

Salinas

it

has

adopted

policy

instruments that more strongly promote that outcome and that
create durable solutions through local integration for those
who choose not to repatriate.
The multi-year development project for the Campeche and
Quintana Roo camps moved forward in 1989-91 but at a slower
pace

than

expected due

reorganization of COMAR,

to UNHCR

funding

problems

and

a

the Mexican agency in charge of

running the camps (United Nations 1990:21,23).

The project,
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therefore,

was extended through 1992,

but with plans

for

outside funding to be curtailed substantially after that date,
under the assumption that self-sufficiency on a level with
rural Mexicans will be attained by then.
quality

has

hampered

these

efforts

However, poor land

at

self-sufficiency,

particularly in Campeche and uncertainty remains as to their
long-term success (Aguilar Zinser 1991:83).
The

principal

new

initiative

for

promoting

local

integration under the Salinas administration involves the
camps

in

Chiapas.

conjunction
repatriation,

with

As
the

the

an

outgrowth

improved

Mexican

Chiapas" in February 1990.

of

prospects

government

CIREFCA
for

and

in

large-scale

launched

its

"Plan

with funding from the European

Community, Japan, switzerland, and other countries (Vieyra and
Ochanona

1990) ,

and

additional

assistance

from

the

International Fund for Agricultural Development (IFAD), the
United Nations Development Programme (UNDP), and the UNHCR,
various

projects

were

undertaken

to

enable

the

23,000

Guatemalans in the 123 settlements in Chiapas to expand their
wage-earning

and productive opportunities

1990:21).

In

addition

to

investment

(United Nations
in

agricultural

activities suited to limited land area such as pig farming and
bee-keeping,

the international

funds provide salaries for

refugees engaged in new projects ranging from reforestation
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and archaeological excavation16 to road building (Vieyra and
Ochanona 1990).
The plan also includes measures to upgrade the quality of
the refugees' dwellings and other infrastructure improvements
related

to making at

permanent.

The

least

proposal

some of the settlements more
to

consolidate

the

numerous,

scattered settlements 17 of refugees in Chiapas into ten or
twelve large "secure settlements" under the jurisdiction of
local

authori ties

rather than

concern among the refugees.

COMAR has

raised the

most

The arguments for consolidation

include easing the logistics of implementing the employment
and

production

projects,

diffusing

tensions

with

local

residents over the competition for land and resources,

and

enhancing the local integration of the Guatemalans (Aguilar
Zinser 1991:86-7; Frelick 1992:93; Garry 1991:10; vieyra and
Ochanona 1990).

16Refugees in Campeche were the first to be employed in
archaeological work at Edzna, a Mayan site. The project,
begun in 1986, was considered a great success and received
much publicity from COMAR (see the COMAR pUblications:
Restoration of Archaeological Ruins: Guatemalan Refugees
[Mexico 1988] and Guatemalan Refugees in Mexico [Mexico
1987]).
17The settlements of refugees in Chiapas never took on
the same organized qualities as the camps in Campeche and
Quintana Roo. Although they are often referred to as camps,
they frequently only consist of small gatherings of refugees
or Mexican settlements that the refugees have joined. They
have always been more numerous than the camps in Campeche
and Quintana Roo, usually numbering around 120.
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The local integration projects in "Plan Chiapas" are
supposed to

lead to

self-sufficiency for

the Guatemalans

remaining in the settlements by the end of 1993 when support
assistance will

be

phased

out.

To

further

promote

the

permanence of the remaining refugees, the government also took
steps in 1991 to ease the requirements for obtaining residence
and work permits, and for registering refugee children born in
Mexico

as

citizens

(Frelick

1992:93).

Eventually

all

Guatemalan refugees staying in l>lexico will be required to
apply for permanent status in the country.
Under the administration of

SUMMARY OF POLICY REVISIONS.

President Carlos Salinas de Gortari the Mexican government
instituted

three

changes

in

its

policy

instruments

that

resulted in an intensified implementation of its two-track
policy.

In furtherance of the goal of curbing the entrance of

additional Central American immigrants and denying asylum or
refugee status to the Central Americans dispersed throughout
the country, the government, through its immigration agency
and federal police force, stepped up its enforcement of the
immigration

laws,

resulting

apprehensions and deportations.

in

a

dramatic

increase

in

The government was motivated

in this revision by both domestic policy and foreign policy
considerations:

it wanted to

rid

the

country

of

persons

illegally ill the country who competed with Mexican citizens
for jobs,

it desired to regain control over the influx of
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foreigners

into

the

country,

and

it

sought

to

improve

relations with the united states which had been urging Mexico
for years to stop the flow of central Americans through its
territory.

The increased enforcement of Mexico's immigration

laws meant the situation for undocumented Central Americans
became even more precarious as large numbers were apprehended,
detained in often overcrowded and inadequate conditions, and
at times subjected to physical abuse (Frelick 1991a, 1991b).
The Mexican government also made several changes in its
policy instruments targeted at the Guatemalan refugees
Chiapas and the Yucatan Peninsula.

in

While not straying from

its general policy of granting them legal recognition and
assistance,

the

government

worked

with

the

UNHCR

and

international donors to expand the local integration projects
to apply to the refugees in Chiapas as well as in Campeche and
Quintana Roo.

It also strongly encouraged agreement on a

final repatriation plan that would allow potentially more than
two-thirds of the 42,000 Guatemalans in the camps to return to
their homeland.

The goal was to remain within international

guidelines for the treatment of these refugees but to promote
a

long-term solution to the refugee situation in southern

Mexico

through

either

voluntary

repatriation

or

local

integration.
The government was motivated in this policy revision by
domestic policy considerations --it wants to resolve the tense
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situation in Chiapas over the competition for scarce land and
economic opportunities, and its wants the refugees to become
self-sufficient

so

that

they

no

longer

are dependent

on

international and governmental special assistance efforts.
However,
preserving

because
its

of

Mexico's

international

traditional
reputation

interest
for

in

upholding

international law and exercising a progressive foreign policy
supportive

of

negotiated

solutions

to

conflicts,

the

government has continued to stop short of using force to
repatriate the Guatemalan refugees.
The final policy revision involved the addition of a
refugee definition to Mexican immigration law.

However, the

government has yet to promulgate the necessary implementing
regulations to put the definition into practice.

As a result,

its long-term implications for Mexican refugee policy remain
unknown.
recognized

Nevertheless, by incorporating an internationally
definition,

Mexico

clearly

was

responding

international legal and foreign policy considerations.

to
It

wished to maintain its tradition of upholding international
agreements relating to asylum and its support for the ongoing
Central American peace efforts.

Mexico, however, has been

unable thus far to accommodate these considerations with its
domestic policy concerns about controlling immigration and
creating durable solutions to its Central American refugee
situation.
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Mexico

in

1992

remains

expectant

of

a

long-term

resolution of its Central American refugee predicament.

The

large-scale repatriation of Guatemalan refugees from southern
Mexico is held up by a lack of sufficient guarantees from the
Guatemalan government and military but negotaitions continue.
However,
does

the escalating conflict and violence in Guatemala

not

bode

well

for

the

development

of

favorable

repatriation conditions.

But the Mexican government maintains

its

the

plans

to

complete

local

integration

of

all

the

Guatemalan refugees that remain in its territory by the end of
1993.

These plans continue to serve as a strong incentive for

the Guatemalan refugees to finalize a repatriation agreement.
The Mexican government's restrictive policy toward all other
Central Americans in the country who do not hold visas -- some
300,000 persons by recent estimates -- remains unchanged.
While apprehensions and deportations dropped off somewhat in
1991 to about 40,000 from a high of 110,000 in 1990,

the

pressure on these undocumented immigrants persists and the
reports of abuse and poor detention facilities continue.

A Crackdown and a New Opening in the united states

As

George

Bush

prepared

to

take

over

the

reins

of

presidential power in December 1988, pressures were building
in south Texas for a change in policy.

This region of the
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united states had become the gateway for an upsurge in illegal
immigration from Central America, an upsurge fed in part by
the preferable treatment accorded Nicaraguan immigrants since
1986.

The INS responded to this situation by applying some

highly restrictive policy instruments to stern the tide and
discourage

others

Nicaraguans

as

from

well

as

coming.
other

This
Central

crackdown

affected

Americans

and

thus

constitutes a reversal of the 1986-87 policy revision that had
extended Nicaraguans preferential treatment.
Refugee legal aid and advocacy groups,

including many

religious organizations, launched an array of challenges to
this intensified enforcement operation.

They also pursued

other lawsuits, some of which had been pending in the federal
court system for years.
cases

finally

came

to

Beginning in 1990 several of the
a

resolution

and

result

in

the

government being required to substantially revise its asylum
policy regarding Central Americans.
In
stymied

that

same

year,

legislation

the

long-sought

granting

Salvadorans at last becomes

temporary

law,

but

perpetually

safe

to

providing at least some

short-term relief to this group of asylum seekers.
1990,

haven

Also in

the Justice Department settles on new comprehensive

asylum regulations that create an asylum adjudication process
more favorable to Guatemalans and Salvadorans.

The year 1990

thus stands as a turning point for those advocating a fairer,
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more balanced asylum policy for Central Americans.

In 1991,

government officials and refugee advocates focus on working
out the details of the various new policy instruments and
insuring their effective implementation.
CRACKDOWN IN SOUTH TEXAS.
backlog

of

asylum

dramatically.

cases

During fiscal year 1988 the

in

the

united

states

rose

For fiscal year 1988, a total of 60,736 asylum

petitions were filed with INS district directors throughout
the country, with most of these registered in south Texas and
Florida.

This compares to 26,107 applications in fiscal year

1987 and 18,889 in fiscal year 1986.

Added to this were some

11,025 asylum cases brought before
fiscal year 1988.

immigration

judges

in

Between May and December 1988 the number of

asylum applications filed in south Texas alone increased from
400 to 500 per week in June to an average of 2,000 per week in
December (Frelick 1989: 1-2).
This precipitous rise was due in part to the favorable
treatment

Nicaraguans

had

received

from

handling of their asylum applications.
acted

as

a

magnet

that

attracted

the

INS

in

the

The policy indeed

increasing

numbers

of

Nicaraguans to south Texas where they could file for asylum,
receive work authorization, and move on to other regions of
the united states to join family and find jobs (Moore 1989:8).
The

deteriorating

devastation

of

economic

Hurricane

conditions
Joan,

and

in
the

Nicaragua,
stalled

the
peace
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negotiations also swelled the migration north.
Other INS administrative practices further contributed to
the upsurge in applications.

Because of threatened litigation

challenging the highly unequal treatment of Central American
asylum seekers, the INS in April 1988 eased up on its longstanding

restrictive

policy

toward

non-Nicaraguan

applicants in the Rio Grande Valley of south Texas.

asylum
Now all

Central Americans were allowed to file voluntary or what are
called "affirmative" asylum applications with the INS district
director in Harlingen without risk of being detained; they
also were granted the right to leave the Valley after filing
their petitions (Moore 1989:8-9).
certainly

contributed

to

the

This change in practice
increase

in

applications

noticeable beginning in May.
Beginning on December 16, 1988, as it faced a rising tide
of Central Americans illegally crossing into south Texas and
applying for asylum, the INS, at the behest of top officials
in

the

Justice

Department,

once

again

implemented

administrative changes in the asylum process in order to curb
this

influx

terminating
locations

in

(Frelick
the
the

right

1989:2).
of

Uni ted

applications were pending.

These

applicants
States

and

to
to

changes
travel

included
to

other

work while

their

The INS also sent more personnel

to the Valley in order to speed up the application process,
hoping to reduce the time applicants stayed in the country
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awaiting

a

decision.

Prior

to

this

time

the

asylum

adjudication process would take at least several months and
possibly up to two or three years if the applicant appealed an
adverse decision.
time to a

The INS tried to reduce this adjudication

few days or weeks.

It considered many of the

applications to be frivolous and an abuse of the system and so
desired to expedite the process and speed up the deportation
or voluntary departure of those denied asylum. The Service
also hoped to deter the arrival of additional Central American
immigrants (Applebome 1988).
This change in policy applied to all Central Americans
entering the United States through south Texas.
however,

were

most

profoundly

affected

Nicaraguans,

because

of

the

preferential treatment they had been receiving over the past
two

years.

The

represented a

December

drastic

1988

reversal

policy
for

changes

Nicaraguans,

therefore
but they

adversely affected all Central American asylum seekers and
created a heavy burden for the Valley as these immigrants
remained trapped in the area while they awaited processing.
Advocates of the immigrants' position challenged the new
INS policies

in federal

district court and succeeded,

on

January 9, 1989, in obtaining a temporary restraining order
halting their implementation until February 20 when they were
permitted to go

into effect once again.

This temporary

restraining order allowed those applicants stuck in the Valley
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to file their applications and then depart for other areas of
the country, where their petitions would be transferred and
eventually adjudicated.

As a result of this brief break in

the implementation of the new policy, a flood of additional
Central Americans rushed to file their applications and then
depart the Valley (Belkin 1989; Frelick 1989:3).
In response to complaints that the INS policy resulted in
large numbers of migrants congregating in the south Texas area
without adequate housing and resources to accommodate them,
the agency increased its detention facilities to hold those
apprehended
applications

and

awaiting

after

the

deportation

policy

went

or

back

filing
into

asylum

effect

in

February (Grimm 1989; Suro 1989).

The INS streamlined the

asylum

brought

adjudication

process

and

in

additional

personnel so that a decision on an affirmative application
could be made usually in one day and the immigration judges
could complete their adjudication of de novo asylum petitions
in one month.

All asylum applications now had to be filed at

the INS detention facility for the region rather than at the
INS district office in Harlingen.

The Port Isabel Service

Processing Center is located in an isolated area more than 20
miles from both Brownsville and Harlingen.
the

limited

legal

aid

personnel

in

the

Its isolation and
Valley

made

it

difficult for applicants to obtain adequate legal counsel.
The detained popUlation and the number deported increased

291
steadily

after

February

as

the

number

of

new

asylum

applications dropped, reflecting the effectiveness of the new
coercive policy instruments.

The population at the Port

Isabel Service Processing Center swelled to over 2,000 from
its

normal

capacity of

425

(Garcia

1989).

The

facility

erected large tents to accommodate the additional detainees.
Affirmative asylum applications dropped from an average in
January of between 450 to 500 per day to fewer than ten per
day

in May

Nicaraguans

(Frelick 1989: 6) •
filing

Asylum approval

affirmatively

between

August 1, 1989 fell to 18.6 percent.

rates

February

21

for
and

The rates for other

Central Americans remained typically low at 0 percent for
Guatemalans, 1.4 percent for Hondurans, and 3.6 percent for
Salvadorans (Frelick 1989:6).

In the first three months of

operation, from February 21 through May 22, more than 1,900
persons, mostly Guatemalans, Hondurans, and Salvadorans, were
deported (Moore 1989:10).
Along with the restrictive detention and application
procedures,
Border"

the

INS'

"Enhancement

Plan

for

the

Southern

(dated February 16, 1989) also involved stepped up

activities to round up illegal immigrants.

As discussed above

in

INS

the

context

of

Mexican

policy,

the

enlisted the

cooperation of the Mexican immigration agency and federal
police and expanded its operations in Mexico in order to gain
information on the movement of Central Americans as they
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travelled

through

Mexico

(Frelick 1991a: 1-5).

en

route

to

the

united

states

This resulted in increased apprehensions

of Central Americans in Mexico and a decrease in apprehensions
of Guatemalans, Hondurans, and Salvadorans in the u.S. from
1989

to

1990,

although

overall

apprehensions

of

illegal

immigrants (mainly Mexicans) rose in the u.S. in 1990 (Frelick
1991a:5; U.S. committee for Refugees 1990f:2).
The enhanced INS efforts in south Texas included some
cases of mistreatment of Central Americans.

Reports emerged

about not only the ongoing violation of detainees' due process
rights but also at times their basic human rights as well
(American

Bar

Association

1989:12-13;

1990: 31-33; Joaquin 1989: 15-16).
commi ttee

and a

Americans

in

Texas

mistreating persons held

Friends

The American Friends Service

non-governmental

south

American

accused

group that
the

in detention

INS

aids
of

Central

physically

in the Port Isabel

facility (American Friends 1990; Rio Grande Defense Committee
1990) .
Out

of

this

situation

in south Texas several court

rulings attacked the INS efforts to quickly process and deport
Central American asylum applicants.

In May 1989, a federal

district judge in Los Angeles ruled that Salvadorans may not
be deported from south Texas detention centers without having
access to legal counsel at deportation hearings
Times, May 3, 1989).

(New York

Judge David Kenyon noted that the INS

293
was

violating

an

earlier

ruling

he

made

concerning

the

treatment of Salvadorans in detention (orantes-Hernandez v.
Meese, 685 F.Supp.1488, C.D.Cal. 1988).

In September 1989,

Judge Kenyon again asserted that the INS was in violation of
the 1988 permanent injunction and ordered it to guarantee the
rights

of

Salvadorans

in detention

as

set

forth

in that

earlier decision (Pinkerton 1989).
This case has led to improved access for Salvadorans to
information on their rights and provided them with better
legal representation.

Employees from Proyecto Libertad, the

principal legal aid group in the Valley,

regularly conduct

informational sessions with newly arrived Salvadoran detainees
at the Port Isabel facility.
applies

only to Salvadorans

While the Orantes injunction
in detention,

detainees

from

Guatemala and other countries also benefit from better access
to

the

written

detention center.
that

information

supplied

by

Proyecto

to

the

Proyecto employees reported in october 1990

compliance with

Orantes

had

improved

but

still

was

imperfect in several ways. 18
During the first months of 1990, events in south Texas
once again reached a crisis stage.

The restrictive policy

installed in early 1989 succeeded for awhile in curbing the

18In formation on compliance with the Orantes injunction
was obtained through an interview with Jonathan Jones of
Proyecto Libertad on October 30, 1990 in Harlingen, Texas.
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number of immigrants arriving in the Rio Grande Valley and
applying for asylum.
policy in the

The INS responded by easing up on the

second half of 1989.

However,

Salvadoran

immigraticn swelled again after the November 1989 guerrilla
offensive in San Salvador.

Apprehensions

in south Texas

increased substantially to 1,800 in January 1990 from an
average of about 800
Nicaraguans

and

in October and November 1989,

Salvadorans

constituting

the

with

majority

(Thatcher 1990; Fuentes 1990). In response to the increased
immigration flow the INS reinstated the crackdown with the
intent

to

"blitz"

the

Commissioner Gene McNary,

border.

In

the

words

of

INS

"If you come across the border,

you're going to be apprehended. You will be detained. That's
the

message

we

want

to

send

across

central

America

and

throughout the world" (Able 1990).
This

illustrates that up through early 1990 the INS

continued to utilize restrictive policy instruments in their
efforts

to

stem

the

arrival

of

additional

undocumented

immigrants from Central America and deny them asylum in the
United states.

However, despite this "get tough" approach to

south Texas, important changes in overall asylum policy were
being finalized by the Justice Department in the form of final
comprehensive asylum regUlations that at last were issued in
July 1990.
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NEW ASYLUM REGULATIONS.

After ten years of operating

under interim regulations, the Justice Department issued new
comprehensive asylum rules in July 1990 (Pear 1990).

This set

of rules built on the ones proposed in 1988 that provided for
the establishment of a corps of specialized asylum officers
within

the

initially

INS

but

denied

retained

asylum

to

the

opportunity

renew

their

for

those

claims

before

immigration judges in deportation and withholding proceedings.
The goal of the new regulations is to create an asylum
process that can adjudicate asylum claims more expeditiously
yet fairly so that those meriting asylum are not forced to
live in limbo for years and those abusing the system as a

u.s.

means to stay in the
channels

can

possible.

be

by bypassing regular immigration

identified

and

as

quickly

as

This goal still fits in with the government's long-

standing goal of curbing overall
policy

deported

reasons

but

it seems

to

immigration for domestic
be more

sensitive

to

an

original goal of the 1980 Refugee Act that had been pushed
aside

by

the

Reagan

administration:

establishing

a

non-

ideological asylum policy in keeping with international legal
obligations.
The Justice Department felt considerable pressure from
domestic interest groups to adopt regulations along these
lines.

Final agreement on the regulations reflects not only

the importance of the domestic policy goal of restricting
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immigration

but

also

the

influence

wielded

by

domestic

societal actors operating in the united states' open political
system.

It was they who persisted in stressing throughout the

1980s the importance of international law and the original
goals of the Refugee Act.
The

defeat

of

the

Sandinistas

in

the

February

1990

elections also contributed to the changed view of asylum
policy in the Bush administration.
down

in Nicaragua,

with the conflict winding

administration officials anticipated a

sUbstantial decrease in applications from Central Americans
with legitimate claims for asylum and so a

revised asylum

process now seemed to carry less of a risk of fueling a flood
of new asylum seekers.

Furthermore, the new INS commissioner,

Gene McNary, who replaced Alan Nelson in 1989, appeared to be
more receptive to the new regulations

(U. S.

commi ttee for

Refugees 1990a:1).
The experience in south Texas in 1989 demonstrated the
many problems plaguing the U. s. asylum process.

Many of those

who filed applications in late 1988 and early 1989 .did not
seriously or accurately complete their 1-589 asylum forms.
Some submitted claims simply so they could remain in the
United states with family or friends and find employment.
others

filed

error-filled

applications

due

to

a

lack

of

information and the frenzied environment in the Valley at this
time that led many to fall prey to middlemen and even taxi
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drivers

who

1989:3).

would

As a

complete

result,

the

forms

frivolous

for

them

(Frelick

claims undoubtedly were

filed, as immigrants learned through the grapevine how to gain
entry

into

the

united

states

overwhelmed asylum system.
valid claims no doubt

by

taking

However,

suffered

advantage

of

an

other applicants with

from the

INS'

efforts to

quickly process thousands of applications in order to clear
the

backlog,

discourage

control over the system.

further

immigration,

and

regain

Because of the many problems with

the asylum process, advocates for legitimate asylum seekers
and the INS both held strong reasons for wanting a reform in
the system.
In conjunction with the establishment of the corps of
specialized asylum officers, the regulations include several
measures to insure their ability to fairly and efficiently
handle asylum cases.

Although the corps remains a part of the

INS, the asylum officers are limited to performing only asylum
related tasks and are under the authority of the central INS
office rather than the local district directors, which should
provide for a more uniform operation of the asylum process.
The officers will receive specialized training in u.S. and
international

asylum

law

and

have

Information Center with materials

access

to

a

Resource

about human rights

political conditions in different countries.

and

In an effort to

curb the influence of foreign policy considerations on asylum
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decisions,

the

regulations

reduce

the

importance

of

the

advisory opinion issued by the Department of state's Bureau of
Human Rights and Humanitarian Affairs.
The

regulations

also

contain

several

guidelines

pertaining to the standards to use in deciding on asylum
petitions.

These guidelines draw upon the Supreme Court's

1987 ruling in the Cardoza-Fonseca case that specified the
less

stringent

eligibility.

burden

Overall,

provisions that,

of
the

proof
new

required

regulations

if implemented faithfully,

system fairer and more faithful to u. s.

for

asylum

include

many

would make the

and international

legal expectations (see: u.s. committee for Refugees 1990b:911 for a

discussion of the various provisions of the new

regulations).
The regulations went into effect on October 1, 1990 and
the first 82 asylum officers, located at seven sites across
the country, began taking over asylum cases on April 2, 1991.
In April 1992, another 68 asylum officers were added, bringing
the total to 150.

Even with this increased corps of officers,

the backlog of asylum applications was so extensive by early
1992 that they succeeded in making little headway in easing
the overloaded system, a topic to be addressed more later in
this section.

After only one year in operation it remains too

early to judge the effectiveness of this new asylum process in
providing for a fairer and more expeditious handling of asylum
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cases.

However,

in

the

first

six months

under

the

new

regulations when district directors remained in charge of
ruling on asylum applications, approval rates for Guatemalans
and Salvadorans increased substantially to 15.7 percent and
25.3 percent respectively, while the rate for Nicaraguans was
18.2 percent (U.S. committee for Refugees 1991e:12).

These

all represent increases from fiscal year 1990 when approval
rates for applications filed with district directors were 1.4
percent for Guatemalans, 2.5 percent for Salvadorans, and 16.2
percent

for

1990f:12).

Nicaraguans
The

new

(U.S.

regulations

committee
certainly

for

Refugees

affected

the

approval rates but other developments in the first quarter of
fiscal year 1991 also played a role in altering attitudes
toward asylum policy relating to central Americans.
TEMPORARY

PROTECTED

STATUS.

On

November

29,

1990,

President George Bush signed into law the Immigration Act of
1990 (P.L.101-649, codified at 8 U.S.C. § 1254a).

In addition

to some significant changes to regular immigration admissions,
the law included a version of the DeConcini-Moakley safe haven
legislation.

As the legislative session was winding down,

Representative Joe Moakley (D-Mass.) attached the provisions
to the broad immigration bill being considered by Congress,
and a limited version of the amendment remained intact in the
conference committee compromise (U.S. committee for Refugees
1990d:7).
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The safe haven provision added a new immigration status
that filled in a gap in

u.s.

law.

The Refugee Act of 1980

addressed the issue of persons fleeing direct persecution but
its definition of refugee did not cover persons displaced by
generalized civil strife and war.
status"

(TPS)

established

by

The "temporary protected

the

1990

legislation

held

similarities to earlier efforts to identify categories of
groups that were eligible for presumptive refugee or asylum
status

and

departure.

the
The

practice
1990

Act

of

granting

created

a

extended

voluntary

specific

statutory

provision giving the attorney general the authority to extend
temporary protected status to groups of persons subject to
generalized political violence and strife or natural disaster
in their homelands (U.S. committee for Refugees 1991a:1 and
1990d:7).
In the legislation Congress specifically required the
attorney general to grant TPS to Salvadorans for a period of
18 months beginning January 1991.

Not only would they be

protected from deportation throughout this time,
would receive work authorization as well.

but they

Because of the

defeat of the Sandinistas in February 1990 elections and the
demobilization occurring in its aftermath, Congress dropped
Nicaraguans from specific inclusion.
attorney

general

also grant TPS

to

It recommended that the
nationals

of

Kuwait,

Lebanon, and Liberia (U.S. Committee for Refugees 1990e:11).
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This new immigration status constituted a more generous
policy for those Salvadorans continuously present in the u.S.
since September 19,1990, the cutoff date for qualifying for
the status.

The inclusion of a cutoff date was aimed at

limiting the potential "magnet" effect this type of favorable
status might exert on the future migration of Salvadorans.
However,

the legislation included several limitations that

prevented it from being overly generous, thus making it more
acceptable to Congress and the Bush administration.
Among the limitations included the requirement that the
Salvadorans register for the status between January and June
1991 and renew

it every six months.

The Act gives

the

attorney general the authority to renew the status but the
understanding was that Congress would not later attempt to
lengthen the time period.

It also called for the INS to

recover the costs of the program through fees charged to the
registrants.

Furthermore, because of the 18 months time limit

for the special Salvadoran program, many potential registrants
hesitated to come forward and divulge their whereabouts to the
INS due to fear about their status after June 1992
1990).

The

deportation

legislation

proceedings

instructs

against

the

the

INS

formerly

to

(Mydans
commence

undocumented

migrants as the termination date approaches (U.S. Committee
for Refugees 1990d:8).

However, temporary protected status

was appealing to many Salvadorans since life as an illegal
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immigrant

can

be

extremely

precarious,

and

for

those

Salvadorans in detention the program meant their release if
they qualified for the status
1990f:3).

(U.S. committee for Refugees

Many of the Salvadorans' concerns were eased with

the announcement of a federal district court decision that
gave

them

the

opportunity

to

apply

for

asylum,

even

if

previously denied it, under more favorable conditions.
POLICY REVISIONS THROUGH THE COURTS.

the

case

of

represented

a

American

Baptist

major victory

The settlement in

Churches

for

the

v.

Thornburgh

Sanctuary Movement.

Although the Court of Appeals for the 9th Circuit upheld the
convictions of the sanctuary workers tried in Tucson in 198586 on alien smuggling and harboring charges (United states v.
Aguilar, 871 F.2d 1436, 9th Cir 1989), their criticisms of
U.S. asylum policy were vindicated to a large extent by the
American Baptist Churches decision.
The case dates back to 1985 and was brought by more than
80

religious

movement.

organizations

defense

of

the

sanctuary

The plaintiffs charged the Attorney General, the

Commissioner of the INS,
violating

in

domestic

and

and the Secretary of State with
international

law

requiring

protection of persons fleeing war and persecution.

the

They also

claimed that federal officials violated the First Amendment
religious

rights

of

the

rejected by the federal

sanctuary

workers,

an

argument

district and circuit courts that
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handled the Tucson sanctuary trial and its subsequent appeal
(Fiederlein 1991:23-4).
The initial settlement in the case was announced on
December 19, 1990 and confirmed in its final form on January
31, 1991 (American Baptist Churches v. Thornburgh, 760 F.Supp
796, N.D.Cal.1991).

The U.S. government had sought several

times to have the case dismissed but to no avail.

Because of

the

1990,

changing

nature

of

asylum

policy

in

late

the

government's continued frustration in stopping the suit, and
the increasing cost of pursuing the case, the defendants at
last agreed to a settlement (Mathews 1990; Wilkinson 1990).
Under the settlement, the government agreed to allow all
Guatemalans

and

Salvadorans

denied

asylum

since

1980

to

reapply if they were present in the United States by the
specified cutoff dates (October 1, 1990 for Guatemalans and
September

19,

1990

for

Salvadorans).

Furthermore,

any

Guatemalan or Salvadoran in the U.S. since those dates who had
never

applied

for

asylum could now do

so,

based

on the

assumption that they had good reason to fear applying earlier
due

to

the

nationalities.

extremely

high

rejection

rate

for

these

The new asylum applications, of course, would

be adjudicated under the more favorable asylum regulations
that went into effect on October 1, 1990.

The district judge,

Robert F. Peckham, pointed to the promulgation of these new
regulations that significantly revised the asylum process as
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a reason for making his ruling (American Baptist Churches v.
Thornburgh, 760 F.Supp. at 799).

The basic argument is that

the government had operated under a biased,

unfair asylum

process since 1980 and so these immigrants now deserve the
opportunity to pursue their asylum claims through a revised,
unbiased system.
In order to insure that the past unfair practices are
eliminated, the government had to agree to the statement that
"under the new asylum regulations as well as the old":
foreign
policy
and
border
enforcement
considerations .•. the fact that an individual is
from a country whose government the united states
supports
or
with
which
it
has
favorable
relations .•. [and] whether or not the United states
Government agrees with the political or ideological
beliefs of the individual [are] not relevant to the
determination of whether an applicant for asylum
has a well-founded fear of persecution (American
Baptist Churches v. Thornburgh, 760 F.Supp. at
799).
This section of the settlement went on to assert that lithe
same standard for determining whether or not an applicant has
a well-founded fear of persecution applies to Salvadorans and
Guatemalans as applies to all other nationalities".
cited

the

recently passed

1990

Immigration Act

It also
with

its

provision of temporary protected status for Salvadorans as an
additional justification for setting forth the settlement.
As

a

Guatemalans

result

of

this

court

decision,

and Salvadorans could qualify to

some

150,000

reapply

for
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asylum, while as many as 350,000 more could file petitions for
the

first

time.

deportations

and

The settlement also put a
deportation

application process went

hearings

forward

stop to

while

the

(Mathews 1990;

all

renewed

Wilkinson

1990).
The American Baptist Churches case represented the final
major breakthrough by critics of u.s. asylum policy to force
a

change

in governmental

practices.

When

the

temporary

protected status was combined with this settlement and the new
asylum regulations,

many more Salvadorans felt comfortable

registering for the 18-month TPS program.

When that status

expires, the registrants get the chance to file for asylum
under the American Baptist Churches decision.
Because the settlement applies to Guatemalans as well as
Salvadorans, it also filled the gap left over the years by the
failure

of

the

DeConcini-Moakley

bills

to

recognize

the

persistent bias that denied asylum to this group of persons
suffering great violence and persecution in their homeland.
The civil war and government-instigated human rights abuses in
Guatemala received less attention in the united states in the
1980s mainly because u.S. government involvement remained more
limited there than in El Salvador,

and the population of

Guatemalan asylum seekers never grew to be as large or as
visible as the Salvadoran communities in the United states.
The combination of the new asylum regulations, the TPS
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program, and the American Baptist Churches settlement meant
that the original goal of the 1980 Refugee Act of creating a
non~ideological

asylum process now was reflected more in the

actual implementation of u.s. asylum policy.

In addition,

favorable rulings from the u.s Court of Appeals for the 9th
Circuit

in

1990

and

1991

in

the

Orantes-Hernandez

v.

Thornburgh and Flores v. Meese cases further affected INS
activities by upholding the earlier injunctions ordering the
Service to treat Salvadorans and children in detention more
humanely and fairly (U.S. Committee for Refugees 1991a:2 and
1991d:1-5).

These two cases along with the American Baptist

Churches case forced the Bush administration to discontinue
the use of many coercive policy instruments in pursuing its
goal of restricting the immigration of undocumented Central
Americans and denying them asylum.

The court rulings also

demonstrate the extent of the possibility in the united states
for domestic interest groups to shape policy design through
court litigation.
Despite these important changes in policy, problems still
remained in the implementation of the fairer and more generous
asylum policy instruments set forth in 1990.

Furthermore, the

asylum policy revisions did not affect the admission of
refugees to the United states.

The government continued to

heavily favor refugees seeking entry from the former Soviet
Union and southeast Asia, decisions still motivated by foreign
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policy considerations (U.S. committee for Refugees 1991e:ll).
IMPLEMENTATION

OF

THE

NEW

ASYLUM

The

POLICY.

registration process for Salvadorans eligible for the TPS
program progressed slowly from January through May 1991.

By

May 24 only 71,818 Salvadorans had applied, well below the
INS' projection that 150,000 persons would corne forward and
other estimates that as many as 500,000 Salvadorans qualified
for the program (U.S.
maj or

obstacle

to

sUbstantial

fees

Ii tigation

forced

committee for Refugees 1991b:4).

greater
charged
a

registration
by

the

INS.

of

these

revision

proved

to

be

Eventually
fees

and

A
the

court

Congress

extended the application deadline for four months to allow for
more extensive participation in the program.

Salvadorans

registering for TPS also automatically registered for the
American Baptist Churches (ABC) benefits.
The 1990 Immigration Act ordered the INS to charge a
"reasonable fee" to the registrants in order to cover the
costs

of

implementing

the

program.

However,

the

$75

registration fee charged each family member every six months
plus a $60 fee for work authorization papers every six months
meant a family of four could be required to pay as much as
$1,620 for the 18-month program.
a

severe burden

for

These high fees constituted

many potential

applicants.

Another

problem involved the reluctance of some INS district directors
in charge of the program across the country to waive the fees
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for

indigent applicants as required under INS regulations

(U.S. Committee for Refugees 1991b:4).

Once again refugee

advocates resorted to court challenges to force a change in
the INS' restrictive practices.
The INS responded by issuing new regulations on May 22,
1991 that set a family cap of $225 on the registration fees
and

required

them

only

at

the

time

of

the

initial

registration, although the $60 work authorization fee remained
unchanged.

Again through court action the INS was pressured

to modify this fee as well,

still requiring it every six

months but reducing it to $20 (U.S. Committee for Refugees
1992b: 7) .

The INS also was ordered by a federal district

judge in California to allow fee waivers for those applicants
with incomes below the federal poverty line and to reconsider
all the requests for waivers denied previously (Bishop 1991).
Unfortunately, this ruling did not end the controversy
over

the

fees,

as

the

INS

was

criticized

for

issuing

regulations that required the applicants to provide extensive
documentation to prove their eligibility for the waivers (U. S.
Committee for Refugees 1991c:8).

The controversy over the

fees continued to plague the process throughout the additional
four months of the registration period (extended to October
31, 1991), although the family cap on fees and increased fee
waivers made

the program accessible to more Salvadorans.

Eventually some 190,000 registered for TPS out of an estimated
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500,000 Salvadorans who reside illegally in the united states
(U.S. committee for Refugees 1992a:11).
These 190,000 Salvadoran TPS participants will have the
opportunity to file new asylum petitions after the TPS period
ends June 30, 1992.
of

asylum

They will join a greatly increased number

applicants

applications

already

Refugees 1992a:10).
qualify

to

apply

since

stood at

1990

when

71,993

the

(U. S.

backlog

of

Committee

for

In addition to the TPS participants who
for

asylum

under

the

ABC

program,

an

estimated 50,000 Guatemalans are expected to request asylum
under this program (their registration period runs from July
1 through December 31, 1991 and then they have until March 31,
1992 to file asylum applications).

About 10,000 Salvadorans

also have opted to apply for asylum directly under the ABC
ruling without first registering for TPS.
This increased demand on the asylum adjudication system
coincides

with

the

transition

to

a

new

asylum

process

operating under the corps of specially trained INS officers
established by the 1990 regulations.

During this transition

period the pace of adjudication dropped off considerably,
adding to the backlog.

Even with the addition of the 68 new

asylum officers in April 1992 and the INS'

planned staff

increase in 1992 that includes an extra 100 asylum officers
(LaFraniere 1992), the agency will be hard pressed to clear
this backlog any time soon.

The exodus of asylum seekers from
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Haiti after the military coup in September 1991 placed an
addi tional

burden

on

the

system

as

asylum

officers

were

reassigned to interview the new arrivals at Guantanamo Bay,
Cuba.
The u.S. Committee for Refugees (1992a:l1) estimated that
the 141,000 asylum case backlog at the beginning of FY 1992
could grow to 300,000 by the end of the fiscal year.

However,

the Bush administration decision to delay the termination of
the TPS program for another twel ve months by granting the
participants

Deferred

Enforced

Departure

(DED)

means

the

backlog will be reduced by at least 80,000, the minimum number
of Salvadoran TPS registrants expected to file for asylum
under the ABC program. 19

The u. S • commi ttee for Refugees

(1992a:ll) also pointed to some possible double counting in
those backlog figures and the likelihood that some cases will
be administratively closed because the applicants have not
remained

in

contact

with

the

INS.

The

best

scenario,

according to the u.S. Committee for Refugees, leaves a backlog
of at least 150,000 cases at the close of FY 1992, assuming
the asylum officers can adjudicate 80,000 cases a year as
19See U.S. Committee for Refugees (1992c:6-8) for a
discussion of the Bush administration's decision to allow
the Salvadorans to remain in the United states through June
30, 1993. The announcement was made through a letter to
Salvadoran President Alfredo Cristiani in May 1992. The
administration decided not to formally extend the TPS
program but rather used an administrative procedure to
postpone the forced return of Salvadorans.
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estimated by the INS and the Haitian situation does not divert
much more of their energies.
This sizable backlog means many applicants will continue
to wait months if not years to have their cases resolved.

As

a

an

result,

the goal

of

ruling on

asylum petitions

in

expeditious manner will remain elusive for some time to come.
But at least the goal of ruling on them in a fair and unbiased
manner has a much better chance of being achieved under the
new asylum process,

although many refugee advocates remain

guarded in their assessment of the new system until more time
passes.

A Supreme Court ruling in early 1992

(LN.S.

v.

Elias-Zacarias) indicates that the definition of refugee still
is being
case

interp~eted

regarding

the

narrowly in certain respects,
meaning

of

"pol i tical

in this

opinion"

(U. S •

Committee for Refugees 1992a:21).
SUMMARY OF

POLICY REVISIONS.

administration

continued

instruments

its

in

to

response

undocumented immigrants.

The INS under the Bush

implement

restrictive

policy

to Guatemalan and Salvadoran

However,

due to domestic policy

concerns about the increasing number of Central Americans
arriving in the country and applying for asylum,

led by a

surge

favorable

of

treatment

Nicaraguans
since

1986,

who
the

had

benefitted

INS

launched

from
a

stepped

up

enforcement effort in south Texas that negatively affected
Nicaraguans as well as other Central Americans.

The INS
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intensified its use of Border Patrol apprehension activities
and detention

in an effort to

undocumented migrants.

stem the

entry of

It also instituted a

these

streaml ined

asylum adjudication process in an effort to process the claims
as quickly as possible and to try to deter new applicants.
In the course of this crackdown, deportations rose while
asylum approval rates declined for Nicaraguans and remained
low for Guatemalans and Salvadorans.
became

overcrowded

and

detainees

As detention facilities
were

sped

through

the

adjudication process, reports surfaced of the violation of the
aliens' due process rights and their physical mistreatment.
The INS' "Border Enhancement Plan" succeeded in reducing
the arrival of Central Americans for awhile, particularly
since

the

Mexican

government

cooperated

by

increasing

apprehensions of migrants crossing through its terri tory.
However, the south Texas experience demonstrated the dire need
for a revision in the u.S. asylum process.

In 1990, three

major revisions in policy instruments took place, led by the
issuance of new asylum regulations.
These new regulations attempted to establish an asylum
process that would more expeditiously and more even-handedly
adjudicate petitions.

The Justice Department had a domestic

policy interest in speeding up the process so that the backlog
of applications could be reduced and abusers of the system
could be identified more quickly and halted in their efforts
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to circumvent normal immigration channels by taking advantage
of an overwhelmed asylum system.

Administration officials

also were responding to the criticism of domestic interest
groups who had been trying to return the country's asylum
policy to the non-ideological one envisioned by the framers of
the 1980 Refugee Act.

Furthermore,

these officials were

interested in blunting the criticism that the united states
was not upholding its obligations to asylum seekers under
international law.

As a result the new regulations created a

corps of specially trained asylum officers to preside over the
asylum process.

The regulations provided for their training

in international and domestic asylum law and mandated the
establishment of a documentation center for the officers with
materials on human rights conditions in various countries
around the world.

Overall, the regulations contained many

policy

instruments that,

create

a

fairer

asylum

if faithfully
process

for

implemented,

applicants

would

from

all

countries, as envisioned in the 1980 Refugee Act.
The second major revision in asylum policy instruments
entailed

the

passage

of

legislation

establishing

a

immigration category -- temporary protected status
granting

it

to

Salvadorans

September 19, 1990.

in

the

united

states

new
and

as

of

This version of the DeConcini-Moakley

safe haven program extended the status specifically only to
Salvadorans, although the attorney general could grant it to
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other national groups whose members were fleeing generalized
civil strife or natural disaster in their homelands.

This

program represented a shift away from the highly restrictive
policy implemented throughout the 1980s regarding Salvadorans.
However, its benefits were limited to an 18-month time period
and the program was plagued by controversy over the high
registration fees charged by the INS, thus limiting the number
of Salvadorans stepping forward to participate.
for the 190,000 Salvadorans who did register,

Nevertheless,
the program

meant legal status and relief from fears of deportation at
least for a limited time.
The

legislation

became

law

in

response

to

domestic

interest group pressures as well as changing foreign policy
interests in Central America.

Because Nicaraguans could be

dropped from the program due to the change in government there
after the February 1990 elections, the declining importance
placed on Central American affairs by the Bush administration
after those elections, and the limited scope and duration of
the

TPS

program,

acceptable

to

the

Congress

safe
and

haven

legislation

President Bush.

became more
It also was

written in such a way that the "temporary protected status"
could be used by the administration to provide temporary
relief to persons fleeing other situations of upheaval around
the world without having to readjust refugee admissions.

The

attorney general promptly used this handy policy instrument as
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a foreign policy tool to assist nationals of Kuwait, Lebanon,
and Liberia, later lifting the status for Kuwaitis after the
Persian Gulf War.
A third revision in policy instruments

in late 1990

helped provide more security to Salvadorans who qualified for
TPS

and

extended

settlement

in

relief

the

case

to
of

Guatemalans
American

as

Baptist

well.

The

Churches

v.

Thornburgh opened the chance for Guatemalans and Salvadorans
in

the

country

by

October

1

and

september

19,

1990

respectively to apply for asylum under the newly promulgated
regulations.

The case vindicated the critics of u.s. asylum

policy that had accused it of being biased against these two
national groups and in violation of domestic and international
law.

It also demonstrated the ability of interest groups to

alter policy through court challenges.
Those Salvadorans registered for the TPS program now
could

apply

for

benfits ellapsed.

asylum

after

their

temporary

safe

haven

The ABC program also granted Guatemalans

safe haven by protecting them from deportation through the
1991 registration period and until their asylum petitions were
adjudicated after the March 1992 application deadline.

At

least 150,000 Guatemalans and Salvadorans are expected to
apply for asylum under this ruling.

The outcomes of these

applications will not be known until 1993 at the earliest,
particularly since the asylum adjudication system suffers ~
"""",,,'~
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a pronounced backlog of cases.
This backlog in the asylum adjudication process results
from various factors, starting with the large number of cases
left pending under the old asylum system at the beginning of
FY

1991.

Additional

cases

accumulated

because

of

the

transition to the new asylum system under the authority of the
corps of asylum officers, the surge of new cases due to the
ABC ruling, and the

ge~eral

increase in cases arising after

the more favorable regulations were implemented.

As a result,

the INS' goal of adjudicating cases expeditiously will not be
m~t

soon

hut

the

goal

of

adjudicating

them

more

fairly

promises to be fulfilled, at least to a certain extent.

The

asylum approval rates for Guatemalans and Salvadoarns rose
substantially

in

the

first

six

months

under

the

new

regulations.
For Nicaraguans the policy changes in 1989-91 meant a
lower asylum approval rate to one more in line with those for
other Central Americans.

Their special treatment has ceased

and since the electoral defeat of the Sandinista government in
1990, deportations have resumed as well.
In

early

1992

the

U.S.

asylum

system

finds

itself

overwhelmed with a backlog of applications that promises to
expand as the ABC cases are added and the Haitain exodus
prompted by the September 1991 military coup continues.

The

extension of the TPS program for another twelve months will
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relieve this burden for awhile.

More asylum officers are

being trained to join the 150 in operation by April 1992.
While the 1990 regulations promise a more equitable asylum
process,

controversies

continue

in

the

courts

over

the

interpretation of asylum law and it remains too early to
accurately assess the long-term effects these recent policy
revisions
process.

will

have

on

the

implementation

of

the

asylum

Refugee admissions continue their traditional bias

toward persons from the former soviet Union and southeast
Asia.

Thus the changes in policy are apparent only in the

asylum process and only emerged after years of challenges by
various domestic interest groups working on behalf of Central
American asylum seekers.
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Chapter 6
summary and Conclusions

More than a decade after the Mexican and United states
governments first responded to the arrival of large numbers of
Central American migrants fleeing violence in their homelands,
refugee policy issues remain problematic in both countries.
The governments must contend with newly arrived immigrants as
conflicts in the region elude resolution,

particularly in

Guatemala, although peace settlements and demobilization plans
face numerous obstacles in Nicaragua and EI Salvador as well.
Meanwhile,

human

rights

abuses

and

social

and

economic

conflicts are on the rise in Honduras, feeding an increased
exodus of its citizens to Mexico and the united states.

In

addition to these new arrivals, the governments still face
many unresolved problems relating to the implementation of
past policy decisions.
For

the

United

states

a

major

issue

includes

the

overburdened asylum system and the functioning of that system
under the 1990 regulations.

Can the corps of asylum officers

handle the backlog and will the new process result in a fairer
system in the long run or will controversy and more legal
challenges continue to plague asylum policy in the united
states?

For Mexico the big questions concern the long-term

success of the repatriation and local integration plans and
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the implementation of the country's new refugee definition.
In both cases the future holds both serious potential problems
and opportunities for significant progress toward resolving
some

of

the

countries'

recent

intractable

immigration

challenges.
This

dissertation has

analyzed the

responses

of the

Mexican and united states governments to the Central American
exodus of the 1980s.

It has identified their policy goals,

contents, and outcomes, and the variables shaping their policy
decisions.

This

designs.

Next, it compares the variables influencing policy
two

countries,

of

the

evaluates

two

their

countries'

and

the

the

elements

summarizes

compares

in

core

concluding chapter first

impacts

on

policy

policy

design, and assesses the validity of the hypotheses set forth
in

Chapter

variables.

1

regarding

the

independent

and

intervening

Then based on this analysis, the chapter examines

some of the difficulties in designing refugee policy and how
these may affect the future design of policy in Mexico and the
united states.

The chapter concludes with an evaluation of

the usefulness of the policy design framework for analyzing
policies cross nationally.

Summary of Policy Goals, Contents, and outcomes

The refugee, policies of Mexico and the United states
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regarding Central Americans shared some common elements but
diverged in other important ways.

One area of similarity that

persisted throughout the period studied involved the policy
goal of halting the influx of unauthorized immigrants and
denying those already

in the country the

legal

right

to

remain.
Beginning in 1981 as the influx of Guatemalan migrants
swelled, Mexico became increasingly preoccupied with cutting
off this flow of poor peasants entering the country illegally.
The U.S. government adopted the same goal as a key aspect of
its policy regarding Central Americans and other groups of
migrants in 1980-81 because of the huge numbers of immigrants
flooding

into the country both as

legal

refugees

and as

undocumented immigrants.
The two governments employed similar coercive policy
instruments to achieve this goal,

and they both failed to

effectively stem the arrival of Central Americans.
Central Americans,

Many

therefore, resided in the two countries

without gaining legal status or receiving any assistance.
Both governments set up check points and deployed immigration
agents

to

apprehend,

detain,

and

deport

unauthorized

immigrants; they also refused to grant asylum to more than a
small

percentage of the migrants.

The

specific way

the

governments implemented these policies varied somewhat, with
the united States being consistently more diligent in its
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efforts and having more specific guidelines to follow in
carrying out the policy while Mexican immigration agents
tended to operate on a more ad hoc basis.
American migrants

suffered abuse,

However, Central

economic hardship,

and

considerable insecurity in both countries as they confronted
these restrictive policies.
The governments' motivations for this aspect of their
policies also were similar.
adverse

effects

of

the

They both worried about the

unauthorized

immigration

on

the

domestic economy and society, with Mexico concerned about the
potential spread of poJ.itical instability as well and the U.S.
wanting to avoid the embarrassment of admitting refugees from
countries, like EI Salvador, whose governments it supported.
This goal remained a key part of the countries' policies
up to the present.

The intensity of its implementation varied

over time and from region to region within each country.

For

example, in 1989, Mexico and the U.S. stepped up their efforts
to intercept and detain illegal Central American immigrants.
The U. S. concentrated its efforts in south Texas while Mexican
agents increased their activities in the center and the north
of their country where previous enforcement operations had
been more lax than in the southern regions.

Despite these

variations in implementation, the general elements of the
policies remained similar throughout the period and persisted
in the goal of halting unauthorized immigration.
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The Mexican and united states policy responses diverge
more when other components of their policies are examined.
While both governments eventually altered their restrictive
policies of denying legal recognition to this large influx of
Central Americans by granting a select group of immigrants
permission to stay, the nationality receiving the preferential
treatment, the reasons for their selection, and the specific
policy instruments employed differed in several ways.
In the case of Mexico,
realized

that

deporting

the government by

peasants

fleeing

the

late 1982
escalating

counterinsurgency campaign in Guatemala would not stop ·the
influx.

Furthermore, international and domestic criticism of

this restrictive policy led to considerable embarrassment for
Mexican

officials,

particularly

those

directing the country's foreign relations.
continue

to

assert

responsible

They could hardly

tradition

Mexico's

for

of

Upholding

international law and supporting the right to asylum for those
fleeing

political

persecution

when

the

government

deporting Guatemalans back to their strife-torn homeland.

was
As

a result, another policy goal again reasserted its importance
in the policy debate: Preserve Mexico's international image as
an adherent of

international

law and a

supporter of the

principles of asylum, at least in regards to this group of
Guatemalans
attention.

who

were

receiving

so

much

international
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The preservation of its international reputation had been
an important goal of Mexico's policy in 1980 as it first
confronted the small stream of Salvadoran refugees fleeing
that country's nascent civil war but was overshadowed by
domestic considerations as the influx swelled and Mexico's
economy

worsened

in

1981.

Because

of

the

extensive

international condemnation of its deportation of Guatemalans,
this

goal

again

policymakers

became

finally

more

produced

important.
a

Government

compromise

policy

that

accommodated both the domestic and the international interests
of the country but not before Mexico's response vacillated for
several years.
The targets of the more generous component of Mexico's
policy included those Guatemalan peasants who entered southern
Mexico in 1981-83 and settled in makeshift camps in Chiapas.
The Mexican government granted them de facto refugee status,
although the country's immigration laws contained no formal
refugee category.

Other policy

instruments

included the

provision of government and particularly international aid to
these refugees.
crucial

to

economic

UNHCR funds and technical assistance became

this

policy

difficul ties.

decision

due

to

Mexico's

Because

international

severe

aid

was

available, the government could permit the Guatemalans to stay
and not have to worry as much about their adverse economic
impact

on

the

country.

The

Guatemalans

also

could

be
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contained to a limited area, thereby curbing their potential
disruptive effect.
Mexico's refugee agency, COMAR, implemented the policy of
assisting the Guatemalan refugees.

It worked closely with the

UNHCR in running the camps in Chiapas and the more organized
ones established in Campeche and Quintana Roo after May 1984.
Other actors involved with the Guatemalan refugees included
the Catholic Church and some local and international nongovernmental organizations that served both as advocates for
the

refugees

assistance.

and

as

providers

of

supplemental

material

The refugees themselves organized commissions in

late 1987 to represent their interests before the Guatemalan
and Mexican governments, and international and domestic aid
organizations.
These

interest

groups

primarily

affected

policy

by

publicizing the Guatemalans' plight and criticizing what they
saw as unacceptable government treatment of the refugees, as
when

local

Catholic

bishops

condemned

the

government's

deportation policy in 1981-82 and its forced relocation of
some refugees in 1984.

The Mexican government strived to

limit their influence and remain in control of the situation
but was forced to heed some of the interest group pressure,
particularly

in

regards

to

the

implementation

of

its

deportation and relocation policies.
Although

Mexico

granted

up

to

46,000

Guatemalans
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permission to remain in the country, it did not abandon its
policy of deporting unauthorized immigrants.
immigration

agency,

Servicios

The governmental

Migratorios,

continued

its

apprehension and deportation activities throughout the years
studied.

However, until 1989 they concentrated their efforts

in southern Mexico and only began to deport large numbers of
Central Americans apprehended throughout the country after
Carlos Salinas became president in December 1988.
Mexico's two-track policy, therefore, allowed a select
group of Guatemalans to remain in the country and receive
assistance while denying legal recognition to an estimated
250,000-300,000 other Central Americans in the country.

These

non-recognized immigrants suffered from a difficult economic
existence and faced sUbstantial abuse in terms of extortion,
fear

of

deportation,

recognized Guatemalans,
granted

the

right

to

and

physical

mistreatment.

on the other hand,
stay

in

Mexico,

but

The

not only were
gradually

saw

conditions in their settlements improve as Mexico committed
itself increasingly to promoting their local integration and
fostering their voluntary repatriation.

However, the lives of

the camp residents were not trouble free since the government
placed certain limitations on their economic opportunities and
their

freedom of movement and pressured some

relocate in 1984.

of them to

The conditions in the camps remained poor

in many cases for years, especially in Chiapas, and the camps
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suffered cross-border attacks from the Guatemalan military on
several occasions in the early 1980s and again in the early
1990s.
Despite the problems facing the camps over the years, the
Mexican government succeeded at bolstering its international
image through its supportive policy regarding the Guatemalan
refugees and its participation in the CIREFCA process that
promoted
region.

favorable

treatment

of

refugees

throughout

the

While it has received more criticism in the last few

years for its harsher policy toward unrecognized migrants, the
government has managed to limit the damage to its image.

It

has tried to keep attention on its CIREFCA activities and its
development programs for the camps.
the

Mexican

government

look

These positive actions of

particularly

generous

when

compared to the overall restrictive policy the u.s. pursued in
the 1980s.
Along with the general policy of limiting the entry and
formal recognition of Central American migrants, the united
states

government

preferential

also

treatment

adopted

to

a

a

select

policy
group

of

of

granting

immigrants.

united states refugee policy has a long tradition of favoring
persons

fleeing

countries

perceived

as

"hostile"

or

"unfriendly", meaning in most cases "communist" countries,
although others like post-revolutionary Iran also fit the
description.

This tradition held true for Central America as
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well.

The united states admitted few persons from this region

as refugees from 1980 through 1991, and the preponderance of
these came from Nicaragua and only after 1986, the year the
u.s. government adopted a special program for that nationality
because it considered its government to be communist (u.s.
committee for Refugees 1991 (Dec):11).

united states asylum

policy also fit in with this general pattern, with applicants
fleeing communist countries faring much better than those from
countries whose governments the u.s. supports.
In
weighed

the

early

heavily

1980s,
on

domestic

policymakers

policy

considerations

grappling

with

the

ramifications of the huge influx of Southeast Asian refugees
and Cubans from the Mariel boatlift, and high rates of illegal
immigration over the u.s. border with Mexico.
the

principal

goal

of

u.s.

policy

As a result,

relating

to

Central

Americans was to deter the arrival of additional migrants.
However,

because

of

u.s.

opposition

to

the

Sandinista

government in Nicaragua, asylum applicants from that country
fared

better

Nevertheless,
lower than

than

those

from

the approval

for

applicants

Guatemala

rates
from

and

EI

Salvador.

for Nicaraguans remained
other communist countries

because of the large number of potential asylum seekers and
their relatively easy access to the united states along wellestablished

migratory

routes

through

Mexico.

Government

officials wanted to avoid attracting a flood of additional
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immigrants.
In
favorable

1986,
as

the

treatment

of

foreign policy stakes

toward Nicaragua intensified.
u.s.

Nicaraguans

opposition

to

the

turned

regarding U. s.

more

policy

The inconsistency of strong

Sandinista

government

and

the

relatively modest asylum approval rates for Nicaraguans could
not stand up any more and began to change in 1986.

The goal

of this revised policy was to emphasize the evils of the
Sandinista government by asserting that its citizens had just
cause to flee and to seek protection from persecution in the
United states.
The

Reagan

instruments to

administration

implement this

adopted

several

policy

new approach to Nicaraguan

migrants, such as encouraging those previously denied asylum
to

reapply,

approving

applications,
authorization,

a

readily

large

majority

granting

the

of

their

asylum

applicants

work

and withholding deportation of Nicaraguans.

INS district directors and other personnel in the Justice
Department, particularly the attorney general, became the key
agents in implementing this policy, with state Department and
other foreign policy officials supporting the revised policy.
As a result of these revisions, by 1987, Nicaraguans held the
highest asylum approval rate of any nationality (84 percent) .
This

favorable

treatment

stood

in

stark contrast to

the

government's continued restrictive policy toward Guatemalans
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and Salvadorans.
Although
Nicaraguans

this

from

policy

certainly

1986 through

1988,

it

benefitted

many

is hard to

judge

whether the asylum policy furthered Reagan administration
efforts to destabilize the Sandinista government.

As part of

a

may

multi-faceted

destabilization

program

it

have

contributed to the pressure heaped on the Sandinistas but the
economic and military components of the program undoubtedly
did the most damage.

By late 1988, anyway, the special asylum

program for Nicaraguans had lost its foreign policy value
while the number of Central Americans entering the U.S. and
requesting

asylum

soared.

Once

considerations overshadowed the

again

domestic

policy

foreign policy benefit of

granting large numbers of Nicaraguans asylum.
The government's crackdown in south Texas in early 1989
and 1990 illustrated the increased importance of domestic
policy

variables.

The

crackdown

involved

a

stepped

up

implementation of the coercive policy instruments designed to
curb the entry of Central Americans and to deny them asylum.
It also entailed a rollback but not an elimination of the
preferential treatment accorded Nicaraguans,

as they once

again faced detention and more rigorous screening.
still

granted

them asylum more

often than

The INS

other Central

Americans in keeping with the policy of being more generous to

330
persons fleeing communist countries.'
By the second half of 1990, however, legal challenges
launched by domestic interest groups opposed to the biased

u.s.

asylum policy at last bore fruit as did their persistent

pressure on the Justice Department to adopt fairer asylum
regulations.

These new regulations established a corps of

specially trained asylum officers within the INS, increased
the prominence of international law, and stipulated a broader
interpretation of the definition of refugee.

Congress also

managed that year to pass legislation granting temporary
protected

status

(TPS)

to

Salvadorans.

In

addition

to

domestic interest group influences on policy, the 1990 policy
revisions reflected changed foreign policy circumstances in
Central America emanating from the Sandinista's defeat in the
February 1990 elections, and the different foreign policy and
asylum

policy

priorities

of

the

Bush

administration.

Government officials now were less consumed with destabilizing
the Nicaraguan government and more interested in creating an
asylum process that could handle the growing caseload and ease

'For FY 1990, Nicaraguans applying for asylum to INS
district directors received favorable rulings in 16.2
percent of cases in contrast to Guatemalans and Salvadorans
who still were granted asylum in only 1.4 percent and 2.5
percent of cases respectively. For the period June 1983
through September 1990, the approval rate for Nicaraguans
was 25.2 percent but just 1.8 percent and 2.6 percent
respectively for Guatemalans and Salvadorans (U.S. Committee
for Refugees 1990f:12).
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the complaints about bias in the system.
The willingness

of Bush administration officials to

accept change does not diminish the importance of the court
victories by the domestic opponents of U.S. asylum policy in
the 1980s.

The American Baptist Churches v. Thornburgh (ABC)

settlement vindicated their criticisms of the bias and lack of
respect for domestic and international law pervasive in prior

u.s.

policy.

The settlement forced the government to adopt

policy instruments that would implement one of the original
goals of the Refugee Act of 1980 -- to establish a nonideological asylum process.

Guatemalans and Salvadorans were

invited to apply for asylum under the revised regulations even
if their applications previously were rejected.

Through both

this settlement and the temporary protected status legislation
passed by Congress, Guatemalans and Salvadorans were protected
from deportation and allowed to work un"til the new INS asylum
officers adjudicated their asylum applications.

For the

Guatemalans and Salvadorans who qualified for these programs,
this meant the right to stay in the country legally at least
through 1992 and possibly longer, depending on the backlog in
the system.
While these new programs represented a more generous
policy toward Guatemalans and Salvadorans, problems continued
to plague the asylum system.

Besides controversies over the

registration

Salvadoran

fees

for

the

TPS

program,

the
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tremendous backlog in asylum cases led to long delays in the
adjudication

process

despite

expediting asylum decisions.

the

government's

goal

of

. ~rnment continued to use

The .

some of its restrictive tools in its treatment of Central
Americans arriving in the United states after the ABC cutoff
dates;

the

Border

Patrol

immigrants which the

continued

to

settlement

and

illegal

INS detained and then deported when

ordered to do so by immigration judges.
ABC

apprehend

the

Orantes

But because of the

injunction,

the

detained

immigrants should know more about their rights and have better
opportunities to apply for asylum.

The INS,

immigration

judges, and other government officials continue to clash with
interest groups over the implementation of the new asylum
policy, but it clearly is fairer and less restrictive than the
policy

of

the

1980s.

Asylum

approval

rates

are

up

considerably for Guatemalans and Salvadorans, and were more on
par with those for Nicaraguans in FY 1991
around 15 to 25 percent).

(all three were

This more favorable asylum policy

has not altered the government's long-standing bias in its
overseas refugee admissions program that still overwhelmingly
favors persons from Southeast Asia and the former Soviet Union
(u.s.Committee for Refugees 1991e:11).
This

comparison

of

Mexico's

and

the

Uni ted

States'

refugee policies regarding Central Americans points to some of
the similarities of their goals.

Both governments adopted
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policies that treated selected groups of migrants favorably
while employing coercive policy instruments to restrict other
migrants.

The countries differ in the national groups they

selected for preferential treatment,
selection,
policy.

and
The

influenced
importance

the

characteristics

these
of

particular

features
of

the

policy

decisions,

domestic

policy,

international law variables.

the reasons for their

as

of

the

refugee
did

foreign

the

special

population
differing

policy,

and

Now the discussion turns to

assess the impact of these and the other intervening variables
on the two countries' refugee policies.

Comparison of Variables Affecting policy Design

As indicated in the previous discussion, both Mexico and
the United states adopted restrictive policies toward the
majority of Central American immigrants mainly because of
domestic policy considerations.

The influences of foreign

policy and international legal considerations played different
roles in the two countries as they shaped the other component
of their policies that treated a
Americans more generously.

select group of Central

The reason for their differing

roles relates to the national capabilities of Mexico and the
United

states.

After

exploring

this

relationship,

the

discussion explores how the intervening variable of the degree
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of openness of the countries' political systems affected the
design of refugee policy.
One hypothesis proposed in Chapter 1 stated that the
capabilities

of

a

country

--

its

economic

and

political

strength or weakness -- determine the relative importance of
the three sets of independent variables.

For a strong state

and in particular for a superpower,

foreign policy factors

exert the most influence over policy.

This held true for the

united states in shaping its decision to treat Nicaraguans
more favorably than Guatemalans and Salvadorans.
opposition to the Sandinista regime of Nicaragua, labeled
"communist" by the Reagan and Bush administrations, led the
u.S. government to accept asylum applicants from that country
because

Sandinista

publicized and

persecution

thus provide

of

opponents

justification for

States' destabilization activities.

could

be

the united

This u.S. governmental

response to Nicaraguans fit the general pattern established
for refugee and asylum policy since World War I I whereby
persons fleeing 'Ihostile" states were admitted as refugees
because this furthered u. S. foreign policy interests.

Because

of this past pattern, and despite attempts to create a nonideological refugee policy through the 1980 Refugee Act, the
more generous
surprise.

treatment extended Nicaraguans

The

refusal

of

the

U. S .

comes

government

to

as

no

grant

Salvadorans asylum status also fits this pattern since to do
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so would admit to the human rights abuses being carried out by
a government the united states was committed to backing.
The more remarkable aspect of u.s. policy involves the
relatively low approval rates for Nicaraguans in the early
1980s compared to applicants from other hostile countries.
This illustrates that even for strong states with powerful
economies, stable political systems, and considerable military
might,

domestic considerations still can exert SUbstantial

influence over refugee policy.
The United states for many decades managed to absorb
millions of refugees and immigrants from around the world but
by the early 1980s many people believed that the country was
reaching a saturation point.

Furthermore, the United states

suffered from economic difficulties in the late 1970s and
early 1980s that culminated in a painful recession in 1982-83
when

unemployment

refugees

arrived

rates
in

soared.

1980-81,

When

with

record

some

125,000

entering in an uncontrolled manner from Cuba,
immigration over the U. s. /Mexico border was
highs,

the government

felt

numbers
of

of

them

and illegal
reaching new

tremendous pressure both

from

interest groups and the general public and from within its own
ranks to curb any additional influx.
Government

officials

had

advocated

immigration

restrictions ever since the racial quotas of the 1920s.
events

of

the

post-vietnam

War

era

with

large

The

refugee
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admissions and growing illegal immigration strengthened the
calls for restrictions.
interest

in

admitting

As a

result,

refugees

and

the

foreign policy

asylum

seekers

from

communist countries had to be accommodated with the goal of
restricting

overall

immigration.

Because

Nicaraguans

potentially could seek entry in large numbers and could enter
through channels that eluded control,

the domestic policy

concerns predominated and placed limits on those who could
stay through the asylum process.
As refugee admissions moderated somewhat in the mid1980s, the economy grew out of its recession, and u.s. policy
toward Nicaragua came to dominate the country's foreign policy
agenda, Reagan administration interest in adjusting its policy
toward Nicaraguan immigrants could reassert its influence.
These changed domestic and foreign policy circumstances set
the stage

for the

implementation of the

policy for Nicaraguans in 1986-88.

favorable

asylum

But once the foreign

policy benefit of that special program declined and domestic
concerns were rearoused because of the growing asylum case
backlog and the increasing entry of Central American migrants,
the government rolled back the special program and instituted
a general crackdown on Central American immigration.
u.s.

policy toward Central American immigrants in the

1980s demonstrates that for a strong state like the united
states, foreign policy interests determine the nationalities

337

of the refugees and asylum seekers accepted by the government
while

domestic

policy

considerations

can

pressure

it

to

restrict overall immigration, including the entry of persons
fleeing persecution.
limited

number

of

The policy focuses on selecting the

refugees

or

asylum

seekers

to

receive

official permission to reside in the country, with foreign
policy

interests

characteristics

dominating
of

the

the

refugee

selection
population

process.
thus

The

play

an

important role in this process -- the nationalities of the
persons seeking safe haven determine who is selected.

This

intervening variable also shapes policy by affecting domestic
policy considerations.

The U.S. limited the asylum approval

rates and refugee admissions of Nicaraguans more than persons
fleeing other communist countries because the potential large
size and uncontrolled nature of their influx was perceived as
a problem at a time of economic recession and the arrival of
numerous other immigrants.
In

the

case

of

Mexico,

national

capabilities

also

determined the set of independent variables dominating the
policy design process and the characteristics of the refugee
popUlation also affected policy decisions.
of

Central

Americans

remained

fairly

While the influx

small

and

Mexico's

economy was still booming due to its strong oil sector, the
government of Jose Lopez Portillo adopted a generous policy of
recognition and support for Salvadoran refugees in 1980.

This
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decision was in keeping with its tradition of support for the
principle of asylum as set forth in international and regional
agreements.

Support

for

persons

fleeing

a

repressive

government in EI Salvador also bolstered Mexico's foreign
policy of opposition to that government and its support for
the revolutionary groups challenging it.
economic
Mexican

and

political

government

problems

felt

it

So long as domestic

remained

could

extend

manageable,

the

support

the

to

refugees.
However, because of Mexico's economic crisis that erupted
in

1982

at

the

S?lme

time

that

Guatemalan

peasants

were

flooding into one of the poorest regions of the country, the
government was forced to withdraw this support and instead
begin to deport the unauthorized immigrants.

Those government

officials in charge of the country's foreign relations did not
abandon

their

advocacy

of

international law traditions.

Mexico's

foreign

policy

and

Out of the governmental debate

over policy a compromise gradually developed that accommodated
the country's domestic and international

interests.

This

policy compromise was bolstered by the international criticism
lobbed at Mexico over its deportation of Guatemalans.

As a

result, the government permitted those Guatemalans congregated
in Chiapas where they were at the center of much international
attention to stay in the country and receive assistance.
Mexican officials

also

agreed to work with the UNHCR

in
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providing

aid

to

the

refugees.

Government

policymakers

primarily were concerned with salvaging Mexico's international
reputation as a supporter of international law and a champion
of the principles of self-determination and the right to
revolutionary

change.

Specific

foreign

policy

proved less central to this policy decision.

interests

Mexico instead

was more interested in preserving its general international
image.
If Mexico had been most concerned about
policy

interests,

it

Salvadoran refugees.

would

have

continued

its

foreign

support

for

The country's foreign policy leaders had

shown much less support for the Guatemalan opposition groups
than for the FMLN-FDR in EI Salvador.

They did not want to

antagonize their neighbor and possibly precipitate aggressive
actions by the Guatemalan military.
movement
Salvador's

also
and

was
had

less
not

international recognition.

Guatemala's opposition

effectively
received

organized

the

same

than

EI

degree

of

supporting them, therefore, had

fewer foreign policy benefits for Mexico.

But the Guatemalan

refugees became the group selected by Mexico for favorable
treatment while the government backed away from its earlier
support for Salvadorans.

The number of Salvadorans entering

Mexico was increasing and more of them now were poor peasants
as well.

They had dispersed throughout

the country and

therefore were less visible to the international press.

The
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Mexican

government

could

deny

this

group

of

immigrants

recognition in order to satisfy those officials and elements
of society worried about the adverse effects of the surge in
illegal immigration.

The Guatemalans in chiapas, in contrast,

were contained to a

limited area and received sUbstantial

international assistance so that their negative impact on the
economy could be curtailed at the same time that Mexico's
support for them carried benefits for Mexico's international
reputation.
Mexico's two-track policy therefore grew out of all three
sets of independent variables, with domestic concerns shaping
its restrictive policy and international legal considerations
prompting

foreign

policy

concerns

favorable international image.

about

maintaining

its

The government did not show

interest in upholding international law for its own sake in
regards to the Central American refugees but rather saw its
continued respect for international legal principles to be
essential to preserving foreign policy interests associated
with its traditional liberal and humanitarian image.

The

government's lack of interest in adhering to international law
out of general respect for it became clear when Mexico decided
to

deport

principles.

Guatemalans
The

in

violation

government

also

of

non-refoulement

continued

to

deport

unrecognized Central Americans regardless of their legitimate
fears of persecution in their homelands.

The characteristics
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of the refugee population thus greatly influenced Mexico's
response to the Central American migrants as it treated groups
differently depending on their visibility to international
attention and their perceived impact on the country's domestic
problems.
Mexico

continued

its

policy

of

support

for

the

Guatemalans in the southern camps throughout the 1980s and
advanced
chances

efforts
for

to

improve

voluntary

their

repatriation

Al though the group being assisted
around

45,000

and

some

local

250,000

in

integration

the

early

and

1990s.

in this manner hovered
other

remained unrecognized and unassisted,

Central

Americans

Mexico's decision to

adhere to the principles of international law in its treatment
of the Guatemalans meant that it adopted a generous policy
regarding at

least some Central American asylum seekers.

Because it did not apply those international principles to its
policy toward the other Central Americans, that policy proved
much more restrictive.
Likewise for the United states,

because international

legal considerations played a limited role in shaping policy
decisions, u.s. policy toward Central Americans generally was
restrictive.

When it turned more favorable toward Nicaraguans

in 1986-88, the change grew out of a desire to further foreign
policy interests rather than to uphold international

law.

Once the foreign policy interests became less important, then
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the policy reverted to a more restrictive one.

As a result,

these case studies show that international law considerations
determine the general

restrictiveness

country's

refugee

policy.

When

principles

inform policy decisions,

or generosity of a

international
then

a

refugee

more generous

policy ensues, as hypothesized in Chapter 1.
Just because international law played a limited role in
shaping u. S • pol icy does not mean it was absent from the
policymaking
government·s

process.

u.s.

restrictive

policy

officials
throughout

justified
the

1980s

the
by

pointing to the definitions of refugee contained in the 1980
Refugee Act and the U.N. Protocol Relating to the status of
Refugees and claiming that most Guatemalans and Salvadorans
migrating to the united states did not fit this definition but
rather came for economic reasons.

As economic migrants the

Refugee Act and Protocol did not apply to them.

The U. S .

government therefore had the right to draw on its regular
immigration regulations to deal with these illegal immigrants.
Their interpretation of the refugee definition, however, did
not correspond to broadly accepted international standards as
promoted by the UNHCR.

The u.s. response thus represents a

case of a strong state reinterpreting international law to
suit its other policy interests.
In contrast to the limited influence government officials
allotted international law, interest groups opposed to u.s.
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policy emphasized its centrality to the situation of Central
American

immigration

and

challenged

the

government's

resistance to accepting the international standards for the
recognition and treatment of refugees.
interest group challenges forced upon

The changes these

u.s.

government policy

indicate the importance of the degree of openness of the two
countries' political systems in determining policy design.
The
to

u.s.

diffuse

government succeeded in the early to mid-1980s

interest

group

opposition

to

its

restrictive

policy, as illustrated by its conviction of Sanctuary workers
in south Texas and Tucson in 1985-86.

These convictions did

not altogether stop the activities of the Sanctuary Movement
but did make them more difficult to carry out and forced its
participants to become less open in their defiance of

u.s.

policy.

Because of this crackdown on the movement, opponents

u.s.

policy resorted more to legal challenges in their

of

attempts to alter the restrictive policy.

The settlement in

their principal lawsuit against the government joined with
other litigation by refugee advocates to force SUbstantial
changes in policy beginning in 1990.

The American Baptist

Churches (ABC) case took six years to reach a settlement and
came nine years after the Sanctuary movement went public with
its

opposition

to

u.s.

policy.

But

the

ABC

settlement

confirmed the opportunity available to interest groups in the

u.s.

to

use

the

courts

to

challenge

government

policy.
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Interest group opponents also played a role in bringing about
two other policy changes in 1990 -- the new asylum regulations
and the temporary protected status legislation.
to

the

courts,

interest

groups

In addition

can work their

influence

through the legislative and executive branches as well.
In Mexico,

domestic opponents to governmental policy

possess fewer avenues of influence.

Refugee advocates there

mainly were limited to the use of pUblicity to effect policy
changes, and they exerted the greatest influence when that
pUblicity led to international criticism of Mexican policy.
Interest group opponents are locked out of the executive
branch deliberations where policies are first designed and
implementation launched.
operation,

government

sufficient

pressure

publicity

or

by

implementation.

But once that policy is put into

critics

on

taking

can

alter

policymakers
actions

on

it

through
their

by

bringing

the

own

use

to

of

affect

The Catholic Church in Mexico and some non-

governmental organizations influenced policy in this manner,
as when the Church's criticism led to a halt of the forced
relocation of Guatemalans to the Yucatan peninsula.

The

Church and NGOs also supplied additional assistance to the
refugees and helped them organize so they could defend their
interests regarding government policy for the camps or the
conditions for their repatriation.
In Mexico, therefore, interest groups were limited in the

345

opportunities available to shape policy.
was formulated

Government policy

in the executive branch with no access to

outsiders and with virtually no input from Congress so the
interest groups could not seek to influence policy at the
formulation stage through their congressional representatives
or executive policymakers.

Class action lawsuits also were

not an option in the Mexican system.

The one place interest

groups

process

did

have

access

to

the

was

at

the

implementation stage where their public cri'ticisms and private
actions on behalf of the refugees did shape policy to a
limited extent.

Executive branch officials continued to

control policy decisions although they came to recognize the
important role the NGOs could play in implementing policy and
began to work more in cooperation with the NGOs on economic
integration and repatriation plans.
Overall, the case studies present evidence supporting the
hypotheses proposed in Chapter 1.

One influence on policy not

anticipated in that chapter was the importance of domestic
policy factors for shaping refugee policy even in a strong
state.

In the case of the United states,

the influx of

Central American asylum seekers coincided with a period of
economic difficulty and a prolonged high rate of immigration
from other sources.

Furthermore,

the

large size of the

potential Nicaraguan influx and its easy access to the United
states raised concern about opening a

flood of additional

346

immigration if the

u.s.

proposition

foreign

that

treated them too favorably.
policy

factors

But the

determine

the

nationalities selected for refugee or asylum status holds up
for the case because Nicaraguans were granted asylum more
often than Guatemalans and Salvadorans throughout the 1980s,
although their approval rates at times remained lower than for
persons from other "hostile" states.

Difficulties in Designing Refugee Policy

One conclusion that can be drawn from this study is that
despite the body of international law developed over the last
fifty years relating to refugees, foreign policy and domestic
policy considerations frequently still take precedence over
these international guidelines in shaping governments) policy
responses.
regime

fails

international

This does not mean the
to

influence

refugee

law

refugee

international
policy.

provides

a

set

The
of

refugee
body

of

standards

governments use to judge or justify their actions and policy
opponents point to as they challenge governments to alter
their

treatment

of

refugees.

When

international

legal

considerations are drawn into the policy design process, even
if they must be forced in by governmental opponents,
promote the more generous treatment of refugees.

they

However, the

international refugee regime contains weaknesses and omissions
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that limit its effectiveness.
A growing body of scholars and policy analysts are
grappling with these shortcomings in refugee law (Coles 1989;
Office of the UNHCR 1981).

One area receiving extensive

attention in recent years is the problem of persons displaced,
both within their own national territories and externally into
neighboring countries, due to generalized violence rather than
individualized persecution.

Members of the Organization of

African unity and the Latin American countries party tc the
1984 Declaration of Cartagena have recognized the need to
expand the definition of refugee to include persons displaced
by generalized violence as well as other disruptive events
(Aguayo and Fagen 1988:20-1; Ford Foundation 1983:18).

The

UNHCR also has grappled with the need to extend protection to
persons

in

"refugee-like"

situations

who

cannot

prove

individualized persecution due to race, religion, nationality,
membership in a social group or political opinion as required
by a strict interpretation of the U.N. Convention and Protocol
(Office of the UNHCR 1981:3-4).

The need to develop new

international instruments that can address the changed nature
of contemporary refugee flows ranks as one of the prominent
challenges facing the international community today.

Clearly,

new refugee crises continue to arise while the UNHCR and
governments remain uncertain in their responses, as evidenced
in the case of Croatian and Bosnian refugees fleeing the civil
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strife in the former Yugoslavia during 1991-92.
A related

area

of difficulty concerns

the

refugee laws of countries facing refugee influxes.

domestic

Many times

countries lack either adequate laws or sufficiently specified
guidelines for implementing existing laws, as in the case of
Mexico.

other

times,

considerable

disagreement

divides

officials and refugee advocates over the proper interpretation
of existing laws and regulations, as in the case of the united
states.

Both examples point to the problem of a lack of

national consensus over the goals of the country's refugee
policy.
identity,

Because refugee policy touches on issues of national
security,

and economic well-being,

and involves

emotional ideological issues relating to human rights and
respect for international legal principles, a broad array of
opinions on the "correct" or "best" policy impinges on a
country's ability to reach a consensus on the course to take. 2
So long as refugee flows remain large in scale, costly to
address, and potentially threatening to the national identity

2For example, Robinson and Frelick (1990:300-304) argue
that the current Department of State priority system for
processing refugees should be completely revamped with
greater emphasis on aiding those persons most in need of
protection rather than those with ties to the united States.
This represents just one example of the widely divergent
views extant in a country such as the united states.
Reaching any kind of consensus becomes impossible as these
differing views are multiplied in a multiethnic, complex
society. The result often is inconsistent and contradictory
policy.
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of receiving countries,

lack of consensus on policy will

continue to hamper the ability of countries to respond.
The continuing appearance of new refugee crises -- Iraq,
Somalia, Yugoslavia -- along with the difficulty in resolving
many

of

the

Ethiopia,

existing

Mozambique,

refugee

situations

Southeast

Asia

--

Afghanistan,

also

means

that

"compassion fatigue" will remain a lingering problem both in
countries of first asylum and in the developed countries that
provide the international funds needed to assist refugees
around the globe.

The problem of a seemingly never ending

worldwide refugee crisis leads to a discussion of the root
causes

of

refugee

flows:

war,

civil

strife,

abusive

governments, and the lack of equitably distributed economic
development in the sending countries.
garnered

increased

attention

in

This problem also has

recent

years

as

local

integration and third country resettlement have failed to
provide sufficient opportunities for the long-term resolution
of refugee situations.

Voluntary repatriation has always been

the preferred durable solution, but growing compassion fatigue
along with a persistent worldwide refugee population has made
it an even more attractive option.
Mexico

and

the

Central

American

nations

example of how this option can be pursued.

provide

an

These countries

strived to find peaceful solutions to their conflicts through
the August 1987 Esquipulas II Accords and to resolve their
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refugee problems through the CIREFCA initiatives.

The CIREFCA

Concerted Plan of Action illustrates the importance of seeking
regional development as a part of the repatriation plans.
without adequate economic opportunities for both the local
population and the returning refugees, repatriation has little
chance to succeed.

In both the efforts to negotiate peaceful

settlements to the disputes in the region and the formulation
of development plans, the countries of the region received
critical support and financial assistance from international
institutions and developed countries, particularly the united
Nations and members of the European community.
cornrni tment

from

the broader international

without this

communi ty,

the

Central American countries might still remain engulfed in
destructive conflicts and large-scale refugee displacements
throughout the region.
Although conflict continues in Guatemala in 1992, and the
peace agreements and economic conditions in EI Salvador and
Nicaragua

remain precarious,

some

78,000 Nicaraguans

and

Salvadorans have repatriated from Honduras and Costa Rica
since 1990

(otsea 1991: 16) •

While the CIREFCA-sponsored

development projects face daunting obstacles in Nicaragua in
particular due to the severe economic crisis there, these
efforts to promote adequate development in the region to
sustain stability and enhance overall economic well-being
continue to bring hope that the population displacements will
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not reoccur and that other refugees, especially Guatemalans,
will soon be able to return home as well (otsea 1991:16-17).
with so many refugee-producing situations in the world,
the limited availability of resources, and a heavy demand upon
the united Nations to resolve conflicts and provide relief
throughout the world (ranging from Southeast Asia, the Middle
East, and several countries in Africa to Central America and
Yugoslavia), the challenge for the international community
remains to find the resources and the political will to
promote a halt to the many destructive civil conflicts causing
the refugee outflows and a restoration of adequate conditions
for the safe repatriation of refugees.
countries

are willing

to

accept

Unless the developed

large

numbers

of

these

displaced persons for resettlement, no other option remains
since the first asylum countries themselves are struggling
under their own development problems and cannot absorb and
provide for the large numbers of refugees crowded into their
territory.

The Usefulness of a Policy Design Framework
for comparing Policies Cross Nationally

As illustrated in the case studies analyzed above, a
policy design framework promotes the effective comparison of
policies cross nationally in several ways.

The advantage of
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this approach is that it focuses on the content of policy
which can be identified regardless of the characteristics of
the political

system.

The content of various countries'

policies then can be compared and differences explained by
examining

the

features

of

the

capabilities of the countries.
made about
design.

political

policy

and

the

Finally, predictions can be

the type of policy a
The

systems

design

particular country will

framework

also

promotes

the

evaluation of the outcome of these policies, both in terms of
meeting goals and assessing the desirability o'f the outcomes.
By identifying the core elements of policies -- their
goals,

targets,

agents,

and

instruments

--

the

framework

simplifies the complexity of policy content and allows for the
comparison of these elements common to all policies, seeking
out their similarities and differences.

The analyst then can

turn to searching for the reasons for the similarities and
differences based on the characteristics of the countries'
political systems, economic capabilities, and other cultural,
historical, or social features.
Once the specific content of various countries' policy
designs

are

identified and

the

reasons

for

the

policies

determined, then the analyst can predict what type of policy
a country with certain characteristics will design.
allows

for

analysts

to

determine

when

a

This also

generous

or

restrictive refugee policy will most likely emerge, and what
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characteristics of a country need to be modified in order for
it be more inclined to adopt a favorable refugee policy.
Such knowledge can help refugee officials and advocates
to promote more generous responses from countries faced with
refugee influxes.

For example, the case studies presented

above show that international law must play a more prominent
role in the policy design process in order to ensure generous
refugee policies.

In contrast,

domestic economic concerns

need to be minimized in order for these international legal
considerations
process.

to

increase

in

importance

in

the

design

Knowing this, the international community can take

actions to increase the effectiveness of international refugee
agreements

and

make

economic

funds

available

to

those

countries most likely to reject refugees for domestic economic
reasons.

Unfortunately,

as

demonstrated

above,

those

resources are generally in short supply, and even the wealthy
developed countries find they run short of the ability to
provide for refugees as the populations needing assistance
continue to swell.

Nevertheless, the policy design framework

helps identify the different responses countries are expected
to take and the reasons for their responses, which can aid
officials and analysts searching for more effective ways to
respond to refugee crises.
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