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ABSTRACT 

My dissertation examines the rights of children in the context of liberal 

conceptions of justice. The theoretical aspects of the dissertation concern liberal 

paternalism, autonomy, and the adequacy of Rawls's argument for the lexical 

9 

priority of liberty. I apply my theoretical conclusions to practical issues of medical 

decision making for children, compulsory education, parental and state authority, and 

the age of majority. 

I begin with an analysis of paternalism in liberal political theory and its 

justificatory bases in the concepts of rationality and autonomy. On the basis of 

empirical studies of children's rationality I draw the preliminary conclusion that the 

age of majority should be lowered to fourteen years. Next, I consider utilitarian 

justifications for paternalistic treatment of children. I conclude that utilitarianism 

leads to an illiberal paternalism that would both maintain the present age of majority 

and call for expanded compulsory education and compulsory parent training. 

In light of utilitarian objections to rationality-based paternalism I consider 

whether the scope of liberal paternalism might be expanded to give greater weight to 

welfarist concerns. I argue against Rawls's lexical priority of liberty and for a more 

flexible balancing of liberty against welfare within the conception of justice as 

fairness. 
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Turning to concrete problems, I analyze recent cases in law involving 

transplantation of organs between siblings, and argue that the nature of intimate 

relationships provides a ground for the partial compromise of freedom of the person 

in the context of family medical needs. However, I contend that adolescents should 

have authority to make their own medical decisions at age fourteen. I consider the 

proper scope of parental authority to shape the lives and values of children. I 

consider the justification and scope of compulsory education and propose a non

compulsory incentive system for continued education after the age of fourteen years. 

On the basis of my earlier argument for balancing welfare against liberty, I claim 

that it is permissible and advisable to set a higher age threshold for drinking, 

driving, marriage, and military service than is set for majority generally. 
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INTRODUCTION 

Often we are so close to a societal institution that we do not think to ask for 

its justification. So is it with the family. The family is so omnipresent, so much a 

part of most people's everyday lives, that it takes an effort for it to be seen as an 

institution falling within the limits of justice, and therefore subject to the question 

whether it functions justly. Many contemporary works on justice deal with more 

external institutions--the systems of legal remedies, of economic distribution, of 

political and civil rights--and mention the family in passing if at all. 

Yet our families pervasively influence the course of our lives. More than any 

institution of government, they affect our personalities, our sense of self, and our 

conceptions of the good life. We are molded as children in myriad, innumerable 

ways, and pass much of this on to our own children. I have chosen in this book to 

focus on the scope and limits of this molding. 

A complete philosophy of the family would include justice between spouses, 

the custody of children, and the obligations of filial piety. A complete theory of 

justice for the child would include analysis of children's rights within the criminal 

and civil justice systems. I will say little about these issues. My topic is instead the 

paternalistic treatment of children, and specifically how that treatment is to be 

justified within the kind of liberal political culture found in the western democracies. 
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Children are denied many of the fundamental rights and liberties guaranteed 

to all persons in a liberal democracy. They are not free to live where, how, and 

with whom they choose. They may not vote or hold office. Their privacy may be 

invaded, they may be punished, I and their property may be seized without any form 

of due process. In all these cases the state restricts or disregards the rights and 

liberty of the child in ways that are on their face inconsistent with liberal respect for 

individual freedom. 

I take it as a characteristic of liberalism that it places a strong positive value 

on the kind of basic liberties that are guaranteed in the Bill of Rights, and that in a 

liberal polity individual rights will, at least to some degree, outweigh gains in 

general welfare. A society that places a high value on individual liberty will place a 

heavy burden of justification upon a system of laws that allows so great an 

infringement of the prima facie rights2 of so many persons. It may be that good 

justification will be given and the seeming inconsistency will be reconciled. But I 

take it that the burden of proof in a liberal society always lies on the side of placing 

limitations on liberty, and therefore lies with the status quo regarding our treatment 

of children. In the absence of convincing reasons for continuing our present 

practices, we would be morally bound to end them. The proper starting point for a 

liberal treatment of children's rights is the assumption that they are the same rights 

enjoyed by adults. Argument must then be given for limiting the freedom of 

children, and such argument is the central concern of this book. Positive argument 



for extending adult rights to children is thus not necessary, strictly speaking, but I 

will adduce such argument when it is available. 
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The progression of this book will be from the theoretical to the practical, but 

these will not be rigidly divided. Theoretical discussion without concrete example 

may be desiccated or obscure, while practical suggestions about public policy 

without reference to its theoretical bases may seem arbitrary or unfounded. I 

therefore will often mix the theoretical with the practical. Nonetheless, in general 

the early chapters will establish principles that I will later use to analyze questions 

of policy. 

Chapter 1 sets out a theory of liberal paternalism, based on the most 

influential contemporary theory of justice, John Rawls's theory of justice as fairness. 

I will argue there for a justification of paternalism toward children based on their 

lack of rational decision-making capacity. I will also draw the preliminary 

conclusion that the age of majority should be lowered to fourteen years. In Chapter 

2 I consider alternative approaches to the justification of paternalism based primarily 

in utilitarianism, and conclude that utilitarianism leads to a paternalism that is non

liberal, in that it cannot take individual liberty as a "trump" over the maximization of 

general welfare. Chapter 3 seeks to reconcile these alternative approaches with 

Rawls's theory. I argue there that the foundational assumptions of Rawls's theory 

can justify a weighing of welfare and equality against liberty that Rawls seeks to 

prohibit. The theory that emerges is still liberal, in that it holds that liberty may 



trump other values, but it gives significant weight to the sometimes competing 

values of equality and welfare. 
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Having established principles for analyzing questions of paternalistic 

treatment for children, I define in Chapter 4 the general scope of authority for a 

parent or other "paternalistic agent"--that is, one with the legal and moral authority 

to coerce the behavior of a child for the child's own benefit. In Chapter 5 I 

illustrate how the kind of balancing of values for which I argue in Chapter 3 fits 

with our considered convictions about a line of cases in law involving potential 

conflicts of interest among family members--cases in which an incompetent's kidney 

is taken for transplantation to a needy sibling. Chapter 6 continues the analysis of 

legal opinions about children's medical decision making. It includes proposals for 

implementing a system of medical majority at age fourteen. In Chapter 7 I analyze 

the question of the content and duration of compulsory education. I again argue for 

ending compulsion of the child at age fourteen. Chapter 8 looks to some further 

practical issues: marriage, military service, voting, driving, and drinking. I employ 

the balancing of principles set forth previously to argue for appropriate exceptions to 

the general rule of legal majority at age fourteen. 
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1. A THEORY OF LIBERAL PATERNALISM 

1.1 Introduction. 

Most contemporary writers on the subject of children's rights rely on some 

form of principle for the justification of paternalistic treatment of persons to justify 

limiting the liberty of children. Such an argument will first state the conditions 

under which paternalism is justified and then show that children meet those 

conditions. Paternalism has in contemporary discourse come to have negative 

connotations, but outside of a context in which it may be said to be justified or not it 

is neither a good nor a bad thing. In its general form the principle of paternalism 

states that a person's liberty can legitimately be limited in order to benefit or prevent 

harm to that person. State action to limit liberty under this principle is called legal 

paternalism. I Liberal writers such as Mill, Rawls, and Feinberg have argued that 

paternalism is only justified if the person whose liberty is to be denied is in some 

relevant way unable to act rationally.2 I will call this the principle of liberal 

paternalism. 

The idea behind liberal paternalism is that free action is rational action, so 

that when the appropriate form of reasoning is absent, a person's action is not really 

free. Thus under liberal paternalism it is not really a violation of liberty to interfere 

with a person where such interference is justified. If the interference is justified, the 

person lacks the ability to act freely, at least with regard to some immediate choice 



of action. Thus liberal respect for individual liberty is not violated by the 

paternalistic interference. 
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Other varieties of paternalistic principles may not rely for justification of 

paternalism on the claim that someone's action is not free. For example, it might be 

claimed that a person's actions may be justifiably interfered with whenever the 

interference will result in the greatest happiness for the greatest number, regardless 

of the process of practical reasoning that the person has employed. I will call all 

paternalistic principles that do not rely on a showing that the person treated 

paternalistically is in some relevant respect unable to act freely principles of illiberal 

paternalism. 

1.2 The Rawlsian Model of Liberalism. 

John Rawls's A TheOlY (~r Justice3 may be safely said to be the most 

influential and widely discussed contemporary work on the subject of justice. 

Although there are other models for liberal political theory, Rawls's is most 

commonly taken to model contemporary liberalism. Since Rawls's theory of justice 

includes a theory of paternalistic action, it is a suitable starting point for an inquiry 

into the liberal justification for paternalistic treatment of children. I will give a brief 

overview of Rawls's theory, including important recent modifications that Rawls has 

made to it. I will then show how Rawls derives a liberal paternalistic principle 

within his theory, and discuss the justification of that principle. After refining 
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Rawls's paternalistic principle, I will apply it to empirical psychological results 

about children, and draw some initial conclusions about the denial of adult rights to 

children. These conclusions will be expanded and refined in later chapters. 

What Rawls calls the "main idea" of his theory is the claim that principles of 

justice are not to be derived from utilitarian principles or any broad theory of the 

good that seeks to maximize some preferred value. Rather, the principles of justice 

are to be conceived of as those that would be agreed to by free and equal persons 

coming together for the purpose of creating a just society. In order to assure that 

the principles chosen by these hypothetical contractors will be fair, the parties are to 

be conceived of as meeting behind a "veil of ignorance"4 that blocks from them any 

knowledge of the positions and abilities they will have in society, as well as their 

own comprehensive conceptions of the good. This assures fairness, in that no one 

can tailor a choice of basic principles that would favor herself after the veil of 

ignorance is lifted. However the parties to the hypothetical agreement are to have 

complete knowledge of human psychological, social, and political theory, and know 

that the society they will inhabit is in the "circumstances of justice." 5 That is, a 

condition of "moderate scarcity" obtains, so that while there is competition for 

limited resources and rewards, such competition is not so severe that all persons do 

not stand to gain from a scheme of social cooperation. The position of these 

hypothetical parties is called the "original position."6 
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The parties in the original position are economically rational, not in that they 

are assumed to be egoistic utility-maximizers, but in that they desire to adopt the 

most effective means for achieving their ends, whether those ends should turn out to 

be egoistic or otherwise. As economically rational individuals, the parties assume 

that they will have use for certain "primary goods"--basic rights and opportunities, 

property, and self-respect--which they consider to be necessary for the effective 

pursuit of their ends, whatever those may be. The primary goods are useful in the 

pursuit of the wide range of ends that persons may have, and even if not useful to 

the pursuit of all ends, they allow for critical revision of ends over the course of a 

lifetime.? 

In A TheOlY of Justice Rawls undertook the ambitious project of deriving the 

principles of justice from a theory of rational choice for all persons. In his more 

recent writings, Rawls has abandoned that project and has instead claimed that his 

principles of justice derive their justification from an ideal of free and equal persons 

who are critical choosers of ends that is inherent in the political culture of liberal 

democracies. Rawls also explicitly denies that the principles need to be derived 

from any comprehensive moral or metaphysical conception of persons, since he 

wishes to formulate a political conception of justice that can be justified to persons 

who hold a wide range of comprehensive moral conceptions, so long as they share 

in the ideal of free and equal persons. H The idea is to be neutral among competing 

theories of metaphysics, epistemology, and comprehensive morality in the hope of 



achieving political stability through agreement on a core of principles for the just 

ordering of society's fundamental institutions. 

The original position, then, is supposed to derive its justificatory force by 

representing an ideal that is accepted by citizens in a liberal constitutional 
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democracy as embodying their shared conception of freedom, equality, and fairness. 

It has no justificatory force for persons who are outside of the liberal tradition. It 

makes no claim that such persons are irrational. As Rawls now argues, the original 

position offers a reason for compliance with the principles derived from it not 

because those principles are uniquely rational, or in accordance with a 

comprehensive moral or metaphysical view, but because they would be chosen under 

conditions that we as citizens in a liberal political culture are able to endorse as 

mirroring our considered convictions about freedom, equality, and fairness. 

The two Principles of Justice for the creation of just institutions form the 

centerpiece of the theory that Rawls derives using the device of the original position. 

In their most current formulation, the principles read as follows: 

(a) Each person has the same indefeasible claim to a fully adequate 

scheme of equal basic liberties, which scheme is compatible with the 

same scheme of liberties for all; and 

(b) Social and economic inequalities are to satisfy two conditions: 

first, the are to be attached to offices and positions open to all under 

conditions of fair equality of opportunity; and second, they are to be 



to the greatest benefit of the least advantaged members of society (the 

difference principle).9 

The principles are arranged in order of "lexical priority."IO This means that 

prior principles are to be fully satisfied before later principles may be applied. For 

example, we may not compromise the scheme of equal basic liberties in order to 

achieve either greater equality of opportunity, or greater welfare for the least 

advantaged. 

1.3 A Theory of Liberal Paternalism. 

20 

In asking what the parties in the original position would choose with regard 

to paternalistic treatment of children, we must look to what Rawls calls the 

legislative stage of his theory. At this stage, the veil of ignorance has been partially 

lifted. At the initial stage of the theory, the veil of ignorance only allows the parties 

knowledge of the general principles of human psychology and social theory. They 

know that the circumstances of justice exist (moderate scarcity), but are ignorant as 

to the historical position and social conditions of the society they are to inhabit. II 

After the two principles of justice have been chosen in this position, we are to 

imagine the parties moving to successive stages in creating a just society. These 

stages are the constitutional, legislative, and adjudicative. At the constitutional 

stage, the parties are to design a system of just procedures for the enactment of 

legislation, one that will guarantee the equal basic liberties while reconciling 
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differing political views. In order to do this, the parties must be aware of the 

historical circumstances of their society: its resources, political culture, and economic 

condition. They still do not know the individual positions that they will occupy 

once the veil is lifted. 

Having chosen constitutional procedures, the parties move to the legislative 

stage, where laws are proposed and enacted. The constitution will have been 

arranged so as to guarantee the basic liberties. At the legislative stage the parties are 

aware of the full range of social and economic facts about their society, and only 

excluded from knowledge of their particular positions. 12 The second principle of 

justice predominates at this stage, the first principle having been guaranteed at the 

constitutional stage. Legislation should be aimed at assuring fair equality of 

opportunity, and the maximal expectations of the least advantaged. 13 In the final 

stage of the theory individual cases are adjudicated according to the laws and 

constitution, and the veil of ignorance is completely lifted. 

Choice of paternalistic rules for governance of the family will take place at 

the legislative stage, where just institutions are chosen. Rawls includes the family 

among the basic institutions of a society.14 Such institutions must not conflict with 

the guarantee of the basic liberties. The parties choosing these institutions arc aware 

of all the contingent circumstances of their society. So, if we in a late twentieth 

century liberal democracy are to chose from the perspective of the original position a 

system of rules for parental authority and children's rights, we must chose one that 



is adapted to the conditions of our society, that will advance the equal opportunity 

and difference principles, and that will not conflict with the basic liberties. 

Rawls derives principles of liberal paternalism from the conditions of the 

original position. In the initial stage of the original position in which the two 

principles of justice are chosen the parties are to consider themselves as rational 

adults. 

But once the ideal conception is chosen, they will want to insure 

themselves against the possibility that their powers are undeveloped 

and they cannot rationally advance their interests, as in the case of 

children; or that through some misfortune or accident they are unable 

to make decisions for their good, as in the case of those seriously 

injured or mentally disturbed .... For these cases the parties adopt 

principles stipulating when others are authorized to act in their behalf 

and to override their present wishes if necessary; and this they do 

recognizing that sometimes their capacity to act rationally for their 

good may fail, or be lacking altogether. IS 
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This passage should not be taken as inconsistent with Rawls's suggestion 

elsewhere that persons in the original position may be considered to be heads of 

families. 16 Rawls is there considering justice between generations, and how to 

structure the original position so as to have the choices made by the parties coincide 

with our considered convictions about fairness to later generations. He says that we 



may consider parties in the original position to be heads of families as a means of 

generating concern for members of the succeeding generation, but that it is not 

necessary to use that device so long as we take the parties to have such concern. 17 
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In order to protect their ability to pursue a conception of the good, parties in 

the original position would provide authority for others to act on their behalf when 

their rationality is impaired. This requires those who are acting paternalistically to 

advance insofar as possible the preferences and interests of the incompetent. In the 

case of a formerly rational adult, paternalistic decisions are to be guided by the 

known preferences of the incompetent that were expressed while he or she was 

competent. If these are unknown, decisions should be guided by the theory of 

primary goods. 

As we know less and less about a person, we act for him as we would 

act for ourselves from the standpoint of the original position. We try 

to get for him the things he presumably wants whatever else he wants. 

We must be able to argue that with the development or the recovery 

of his rational powers the individual in question will accept our 

decision on his behalf and agree with us that we did the best thing for 

him.ls 

When acting on behalf of a person such as a child, who has never had fully 

rational powers, we are required to try to obtain an adequate supply of the social and 

natural primary goods. How we are to accomplish that in particular settings I 
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discuss in chapters 5-8. Because having these goods is in a person's vital interest, 

and because we can assume that a competent person would wish to claim or assert a 

preference for these goods, we can say that child has a right to an adequate supply 

of the primary goods. A paternalistic agent will be justified in compelling the child, 

and will have a duty to compel the child, insofar as that is necessary to obtaining for 

the child an adequate supply of primary goods. 

The primary goods, as defined by Rawls, include the social goods of "rights 

and liberties, powers and opportunities, income and wealth," and the natural goods 

of "health and vigor, intelligence and imagination." 19 The social goods are more 

within the control of the basic social structure than are the natural goods. 20 Thus 

defined, the primary goods do not clearly delineate the scope of paternalistic 

authority. How much coercion is necessary for an adequate supply of these goods? 

The question must be answered piecemeal, with reference to specific goods within 

our existing social structure, and the latter half of this book will attempt that, 

especially with regard to freedom of conscience, education, and medical care. 

Rawls's claim that "we must be able to argue that with the development or 

recovery of rational powers the individual in question will accept our decision on his 

behalf..." (emphasis added) is somewhat vague. To require that every individual 

paternalistically interfered with actually agree that the right thing was done would 

set an impossibly high standard for paternalistic interference. Even in some clear 

cut cases of derangement, in which a person posed a threat of harm to herself and 
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others, she might still upon recovery insist that we should have left her alone 

(perhaps because of a peculiar, but rational belief about autonomy). But absent that 

requirement, some standard is needed by which we can claim that even if this 

individual does not ever accept our decision, our action was justified. To be 

consistent with Rawls, we need to be able to claim that we had good reason to think 

that on becoming rational, the individual ought to agree that we did the right thing, 

even if somc may not. 

Rawls does not specify the standard for an acceptable argument that the 

individual interfered with should come to agree with the paternalistic action. But 

such a justificatory argument will be sufficient or not at the time of the initial 

interference. It cannot depend for its success on the later agreement of the subject 

of paternalistic treatment. It should refer to a standard of rationality and show why 

the individual in question does not meet that standard. It should then show that the 

interference serves the individual's previous rational preferences, or, in the case of 

the child or other person not previously rational, that it is aimed at acquiring for the 

individual a supply of the primary goods. It must also show that the interests of the 

individual cannot be served as well be a less intrusive interference. These are all 

necessary conditions for the justification of a paternalistic act by the principles of 

liberal paternalism. I will turn ncxt to the development of a standard of rationality. 
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1.4 Rationality and Autonomy. 

The standard of rationality for paternalistic intervention that I have been 

discussing has received attention from several authors. Laurence I-Ioulgate suggests 

that "rationality" can mean acting for some reason or reasons, or acting reasonably 

in the sense of making a good choice, all things considered. He calls the first a 

"reasoned" choice, and the second a "reasonable" choice. 21 The claim that children 

do not have the capacity for reasoned choice would be correctly applied only to very 

young children; it would certainly not apply to a normal child beyond the age of 

seven years. The claim that children do not have the capacity for reasonable choice, 

Houlgate argues, cannot plausibly be applied to all children up to the age of eighteen 

years, and probably does not apply in most cases beyond the age of ten years. 

Although precise studies as to what sorts of information children lack at specific 

ages are not available, I-Ioulgate takes it to be a fair assumption that the argument 

from irrationality should only apply to children under the age of twelve years22 

I find Houlgate's distinction between "reasoned" and "reasonable" choice 

unhelpful in differentiating among age groups, or in differentiating rational from 

irrational persons. By "reasoned" Houlgate refers to the ability to reason 

instrumentally; that is, to be aware of a desire and to be able to determine means 

that are suited to achieve that desire. In this rudimentary sense of rationality we 

could say that the great majority of children are capable of reasoned choice by the 

age of three or four years.23 Yet surely some of the choices made by a four year old 



27 

are good choices, all things considered, so it would seem by Houlgate's standard that 

four-year-olds have the capacity for reasonable choice as well. If we wish to 

distinguish the capacities of younger children from older ones, a different standard is 

needed. 

A more relevant distinction for the purpose of deciding whether a limitation 

on liberty is justified would refer to degrees of autonomy. A being that lacks 

autonomy lacks the capacity to act freely in the moral sense that is relevant to 

whether that being should be extended the full complement of legal rights. 

Autonomy is a complex and difficult concept, and I will only offer an outline of it 

here. Many writers on the subject include as a necessary component of autonomy 

the capacity to have and act upon second-order desires and preferences. 24 An 

autonomous being by this account is not only aware of her present desires and 

preferences, but is also able to evaluate those desires and preferences and to desire 

or prefer not to have them. Further, we would not say that a being who desired to 

change her first-order desires but had no ability to do so is an autonomous being. 

We would rather see this being as a slave to her immediate desires. So an ability to 

change, at least sometimes, a first-order desire or preference that is deemed 

undesirable at a higher level is a necessary component of autonomy. 

Gerald Dworkin at one time took the position that a necessary condition of 

autonomy is that a person's first- and second- order motivations be congruent. 25 

Thus a person who desired not to have her first-order preferences, but could not 
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change them would not be autonomous. In his more recent book on autonomy 26 he 

rejects that earlier view. He now says that it is the capacity to consider and to 

change one's first-order motivations that is needed. He gives four reasons for this 

shift in position. First, he says that one's identification with one's first-order desires 

might change over a short period of time and then change back, but we would not 

want to say that one therefore went from autonomy to nonautonomy and back. 

Second, one might have congruent first- and second-order desires for reasons that 

interfere with one's autonomy such as having been lobotomized. Third, one could 

achieve congruence by changing one's second-order desires, but "there seems to be 

something wrong with the idea that one becomes more autonomous by changing 

one's higher-order preferences. ,,27 Fourth, one who cannot change his first-order 

desires, and does not wish to change them, would be autonomous on the congruence 

view, but an ability to change first-order desires seems essential to autonomy. 

I disagree with Dworkin's third reason above. When faced with a conflict 

between first- and second-order desires, an autonomous being can choose between 

changing one 01' the other. To use Dworkin's example, one who is envious but 

unhappy with being an envious person can exercise autonomy either by changing his 

enviousness, 01' by learning to accept it and stop being unhappy about it. For 

another example, a person may be unhappy with her tendency to procrastinate, and 

unhappier still with her inability to change that habit. If in the course of therapy for 

her habit she learned that an alternative to changing the habit of waiting until there 
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is no longer time to work in leisurely fashion before doing a project was to accept 

this as a strategy that in fact had worked well for her, she might decide to continue 

procrastinating and to stop feeling badly about it. As an alternative to changing a 

behavior, a person might instead choose to change his second-order belief that he 

ought to change it, and this would be an autonomous choice. To see why this is so, 

we need to notice that there are higher orders of preference than first and second. 

Dworkin perhaps sees change in a second-order desire as only motivated by 

unreflective, and hence nonautonomous first-order desire. In the above examples, a 

person considers whether his third-order preference, in light of reflection upon both 

his first- and second-order desires, is to change the one or the other. 

The perspective that sees second-order motives as chosen and changeable is a 

higher-order perspective. Is action on preferences formulated from higher-order 

perspectives always more autonomous than that on lower-order preferences? This 

would be consistent with the intuitive idea that our deepest, most encompassing 

reflections on our selves are the most authoritative. It also is consistent, I think, 

with the phenomenology of self. We experience our "true" selves as our highest 

order perspective. If someone tells me he does not share this experience, I would 

assume we had had a verbal misunderstanding. If he insisted he had understood me, 

I would not know what more to say; I would find his experience of self 

unimaginable, or possibly psychotic. 



30 

If I am correct in my analysis, we may say that autonomy is the capacity to 

change a lower-order preference or desire on the basis of a higher-order one. The 

capacity to reflect upon and change lower-order preferences and desires requires the 

ability to make long-term projections of the consequences of one's immediate 

actions. These long-term projections are then evaluated in terms of long-term goals, 

and the immediate action suggested by first-order desire can be foregone if it 

appears to conflict with the long-term goal. Such an ability distinguishes adult 

humans from the lower animals, who have the ability to fit means to their immediate 

ends, but do not appear to engage in long-term planning on a reflective basis (of 

course, squirrels store acorns for winter food, but I assume that such types of 

behavior are driven by instinct rather than considered planning). The ability to delay 

or deny oneself gratification of a first-order desire is an essential aspect of rational 

action and moral agency. This is because we would not consider a being who is 

unable to choose to defer gratification of an immediate desire to be self-ruled. 

Rather, we would say that such a being is ruled by her desires. The self of 

autonomy is a self that is capable of resisting a lower-order desire which is 

inconsistent with long-term or higher-order motives. A being who is not self-ruled 

is not morally accountable for her actions. Her desires impinge upon her as if they 

were of external origin. 



This account of autonomy as necessary for moral personhood is consistent 

with judicial interpretation of the justification for denying adult rights to children. 

In Ginsberg v. New Yor/28 Justice Potter Stewart's concurring opinion stated 

I think a State may permissibly determine that, at least in some 

precisely delineated areas, a child--like someone in a captive audience

-is not possessed of that full capacity for individual choice which is 

the presupposition of First Amendment guarantees. It is only upon 

such a premise, I should suppose, that a State may deprive children of 

other rights--the right to marry, for example, or the right to vote-

deprivations that would be constitutionally intolerable for adults.29 
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The above account of autonomy as necessary for rational and moral agency 

serves to ground Justice Stewart's view of how the denial of rights to children could 

be justified. The full capacity for individual choice which Stewart took to be the 

criterion of legal adulthood should be seen as the capacity for higher-order reflection 

upon one's lower-order desires and the ability to forego those desires so as to act 

consistently with higher-order motives and beliefs (at least some substantial portion 

of the time). This includes not only the ability to reason instrumentally about 

concrete desires, but the ability to formulate a conception of a good life and to 

reason about the long-term realization of a life plan. 

The latter is an ability that requires abstract reasoning about probability and 

simultaneous consideration of hypothetical alternatives. To make complex decisions 



autonomously requires understanding the nature of alternative choices and the 

potential risks and benefits they offer, and the ability to reflect on these in relation 

to long-term life plans. At what age do human beings generally acquire these 

abilities? 

1.5 Adolescence and Autonomy. 
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Children become capable of what Piaget called "concrete operations" (the 

ability to represent internally strings of causal sequences and use these both to 

project future results and infer past causes) at about the age of seven years. JO This 

ability is at first to a great extent limited to actual objects and situations. But 

informed consent to medical treatment often goes beyond concrete operations in 

requiring, among other skills, simultaneous consideration of hypothetical alternatives 

and assessment of risk in terms of probability. Piaget found that the ages from ten 

to thirteen years were characterized by marked improvements in the child's ability to 

employ inductive and deductive processes and to reason about abstract objects, 

culminating in what he called the stage of "formal operations" at about the age of 

fourteen. J1 While development of cognitive capacities is not rigidly linked to 

chronological age, and some adults do not achieve the stage of formal operations,J2 

subsequent research has confirmed that in most persons the ability to employ logical 

processes and consider abstract objects and situations expands rapidly in the preteen 

years and is well developed in the fourteen year old.JJ Ability to project oneself into 



another's role and consider other persons' motives and perspectives, which would 

seem necessary for the evaluation of professional advice, was found by FlaveW' to 

develop rapidly between the ages of eight and eleven, and to be well developed by 

the ages of twelve to fomteen. 
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The relevant developmental research and in particular its implications for 

medical informed consent were compiled and analyzed by Grisso and Vierling in 

1978.35 They concluded that "There appear to be no psychological grounds for 

maintaining the general legal assumption that minors at age fifteen cannot provide 

competent consent.,,36 The research then reviewed came from a variety of contexts 

other than medical decision making. Since then studies of children and adolescents' 

reasoning in the context of medical treatment decisions have confirmed that 

fourteen-year-olds reason as matmely as adult groups when presented with 

hypothetical medical and mental health treatment decisions. 37 

Research in developmental psychology has been generally ignored in 

Supreme Comt decisions in favor of "common sense" empirical assumptions. One 

notable exception is Justice William Douglas's dissent in Wisconsin v. Yodel'.38 The 

Supreme Court held in that case that First Amendment rights to religious freedom 

allowed Amish parents to terminate their children's education at the age of fourteen, 

despite a state law requiring formal education up to age sixteen. Only Justice 

Douglas's dissent in that case considered whether the children might have rights that 

were at issue. Douglas cited Piaget, Elkind, Kohlberg, and other developmental 
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authorities for the claim that "[T]he moral and intellectual maturity of the fourteen

year-old approaches that of the adult."39 Reading the opinions of Justices Stewart 

and Douglas together (and I should repeat that neither was a majority opinion) 

would militate in favor of the conclusion that the full panoply of constitutional rights 

be granted to persons over the age of fourteen years. 

I suggested earlier that autonomy requires not only certain concrete and 

abstract reasoning skills, but also the ability to formulate a long-term life plan and to 

make decisions in the context of that plan. This ability would in turn depend on the 

extent to which the child perceives herself as a "locus of control." To perceive 

control of one's life as resting with external decision makers would inhibit higher 

order reflection on one's decisions in light of long-term plans. Perception of oneself 

as a locus of control was found by Milgram40 to develop markedly between the ages 

of thirteen and fifteen. Its development has further been shown to be related to the 

opportunities that have been afforded for independent planning and control. The 

knowledge that one is, or will soon be, legally competent to pursue one's own 

conception of the good would thus enhance reflection upon long-term plans, but the 

ability to deliberate competently on such plans will also depend on having had prior 

opportunities for meaningful planning and choice. We need not view this as a 

chicken and egg dilemma. It should not be necessary that prior decision making 

have been in identical contexts and made with legal authority in order for the child 

to develop through experience a sense of control of and responsibility for her own 



life, and the ability to formulate long-term life projects. Further decisions might 

then be made by the fourteen-year-old with new decision-making authority against 

the background of these projects and prior decisions. 

1.6 Conclusions. 

Rawls's theory of justice is the most prominent contemporary liberal theory. 
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As a device for the choice of just institutions in a liberal democracy, it may be used 

to delineate the scope of paternalism toward children practiced through the 

institution of the family. Paternalism under Rawls's theory may be justified toward 

those persons who are unable to decide for themselves due to irrationality. Where a 

person is generally incapable of rational decision making, the law may recognize a 

competent party as guardian, empowered to make decisions in the best interests of 

the irrational person. In the case of the child, the guardian is most often the 

biological parent. 

The conception of rationality that is involved in the decision to deny the full 

scheme of rights to an irrational person is best seen as the capacity for autonomous 

choice. That is the ability to renect upon lower-order motives in light of long-term 

plans and higher-order motives. This standard of rationality for purposes of liberal 

justice is consistent with considered judicial opinions. A considerable body of 

empirical results in social psychology indicates that by this definition, most persons 

have achieved autonomy by the age of fourteen years. I therefore draw the 



preliminary conclusion that the presumptive age of majority should be lowered to 

fourteen years. 
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This conclusion is painted in a broad stroke. It may be that autonomy or 

rational agency is not a sufficient ground for legal competency. I have not yet taken 

into account utilitarian theories of justifiable paternalism, or arguments against the 

rigid lexical priority of liberty proposed by Rawls. The former might lead us to 

compromise the exercise of autonomy for gains in general welfare. The latter might 

militate, contrary to Rawls, in favor of compromising the liberty of the young adult 

in order to achieve gains in equality of opportunity, distribution of goods, or general 

welfare. I turn now to utilitarian arguments in chapter 2. The lexical priority of 

liberty will be considered in chapter 3. 



2. UTILITY, INTIMACY, AND ILLIBERAL PATERNALISM 

2.1 The Consent Theory. 

My purpose in this chapter will be to consider alternative justifications for 

our practice of denying children the rights of competent adults. I will survey the 

justifications for denial of adult rights to children that are being discussed by 

contemporary authors, and the scope of such denial that would be justified under 

each of these justificatory bases. 

Out of fashion in contemporary literature is Hobbes's contractarian theory 

that children have agreed, either expressly or tacitly, to control by their parents. 

The right of dominion by generation is that which the parent has over 

his children, and is called paternal. And is not so derived from the 

generation, as if therefore the parent had dominion over his child 

because he begat him, but from the child's consent, either express or 

by other sufficient arguments declared. I 
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Hobbes argues that in a state of nature, parents have no obligation to let their 

children live. If the parents forbear from killing their children, it is with the 

understanding that the children will submit to their sovereign authority. 

Again, seeing that the infant is tirst in the power of the mother so as 

she may either nourish or expose it, if she nourish it, it owe its life to 

the mother and is therefore obliged to obey her rather than any other, 



and by consequences the dominion over it is hers. But if she expose 

it and another find and nourish it, the dominion is in him that 

nourishes it. For it ought to obey him by whom it is preserved, 

because preservation of life being the end for which one man becomes 

subject to another, every man is supposed to promise obedience to him 

in whose power it is to save or destroy him.2 
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From this passage it is unclear whether Hobbes would imply consent to 

obedience in an infant, or thinks that as soon as a child is mature enough to 

understand that its parents could kill it but do not, the child may be said to have 

implicitly consented to their nearly absolute sovereignty (nearly absolute because the 

child would still not be obliged to let itself be killed.3 

Regardless of that, the consent theory has an insuperable obstacle in children's 

incapacity to form contracts. Children cannot be said to understand the terms of the 

supposed agreement, and in any case lack the rationality that is required in order to 

be capable of contracting. The child has not agreed to the parent's agency in a way 

that can be said to be competent or uncoerced. Since Hobbes's notion of basing 

parental authority on an actual (albeit implicit) contract has no current defenders of 

whom I am aware, I will say no more about it. 
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2.2 Conseguentialist Arguments. 

A variety of arguments for differential treatment of children and competent 

adults have been proffered that are teleological in nature. The utilitarian argument 

was first set forth by Jeremy Bentham. Bentham argued that a person benefits from 

being under the control of another only when the former suffers from some defect of 

knowledge or understanding. The two cases of this are infancy and insanity.4 

John Stuart Mill argued forcefully and famously in his essay On Liberty that 

each individual "of ripe years" is the best judge of his or her own good, and that 

utility is thus best served by individual liberty with respect to self-regarding actions. 

Intervention, however well intentioned, can only be based upon general 

presumptions. In a specific case these will either not apply, or not be applied to an 

individual as well as the individual would apply them himself. Further, the 

individual's ability to decide and act in furtherance of his own good can only be 

improved by practice and impaired by interference.5 "All errors which he is likely 

to commit against advice and warning are far outweighed by the evil of allowing 

others to constrain him to what they deem his good."6 In stating his harm principle, 

that coercive interference with individual liberty is justified only for the purpose of 

preventing harm to others, Mill makes clear that his doctrine is not intended to apply 

to children. 

It is, perhaps hardly necessary to say that this doctrine is meant to 

apply only to human beings in the maturity of their faculties. We are 



not speaking of children, or of young persons below the age which the 

law may fix as that of manhood or womanhood. 7 
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There is no indication that Mill considered whether "the age which the law may fix" 

for adulthood is itself subject to critical analysis. He probably considered the age of 

legal majority to coincide well with the age at which human beings come to possess 

mature faculties. 

The utilitarian argument for denial of adult legal rights to children is 

explained in detail by the contemporary philosopher Lawrence Houlgate. Houlgate 

sets out the argument in the form of six numbered premises and conclusions as 

follows: 

1. Children are likely to do harm to themselves or fail to promote 

their own good or welfare if granted certain legal rights to liberty 

(e.g., the right to purchase alcoholic beverages). 

2. It is morally justifiable to deny legal liberty rights to a class of 

persons whenever members of the class are likely to do harm to 

themselves or to fail to promote their own good or welfare if 

granted those rights. 

Therefore, 

3. It is morally justified to deny certain legal liberty rights to 

children. 

Premise 1 requires a subargument: 



4. Persons who do not have the capacity for rational choice are 

likely to do harm to themselves or to fail to promote their own 

good or welfare if granted certain legal rights to liberty. 

5. Children do not have the capacity for rational choice. 

Therefore, 

6. Children are likely to do harm to themselves or to fail to promote 

their own good or welfare if granted certain legal rights to 

liberty.s 
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Houlgate finds premises 2 and 5 to be open to objection. Regarding premise 

5, 'rational choice' is ambiguous. Houlgate brings in the distinction between 

"reasoned" and "reasonable" choice that I discussed in chapter 2. As I argued there, 

the distinction between a "reasoned" choice that is made for 5Dme reason, and a 

"reasonable" choice that is a good one, all things considered, is not as significant for 

gauging the rationality of a child as is the distinction between a capacity for fitting a 

means to a first-order desire, and the capacity for autonomous choice. The latter 

requires the ability to critically evaluate and to change a lower-order desire or 

preference on the basis of long-term plans and higher-order desires or preferences. 

Using his distinction between reasoned and reasonable choice as a test of rationality, 

Houlgate concludes that while precise information is not available, the claim in 

premise 5 that children do not have the capacity for rational choice should only 

apply to children under the age of twelve years. 
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If we grant that children under the age of twelve years lack the capacity for 

rational choice and hence are prone to either harm themselves or fail to promote 

their own good, we may still ask for justification of premise 2, which says that we 

are morally justified in denying persons rights to liberty when they are prone to 

either harming themselves or failing to promote their own good. There appear to be 

counterexamples to this premise. For example, we might have evidence that amateur 

mountain climbers are prone to serious iI~ury or death. That would justify us in 

making this evidence known to potential climbers, but may not justify us in refusing 

them the right to climb mountains. 

Houlgate's analysis of premise 2 considers Mill's argument that freedom of 

choice, even if it is used to make dangerous or foolish choices, is necessary for the 

attainment of self-realization, and that self-realization is a good which outweighs the 

potential harm from a bad choice. We may be justified in temporarily interfering in 

order to ensure that the choice is infurmed and "calm and cool," but we are not 

justified in restricting Iiberty.9 Houlgate objects to Mill's line of reasoning on the 

ground that as an empirical matter Houlgate doubts that particular restrictions on 

liberty such as denial of the liberty to climb mountains (or to smoke tobacco) will 

stunt an individual's process of self-realization. 

Houlgate says that since Mill's argument from self-realization fails as an 

empirical matter, "we cannot amend premise 2 of the standard version of the 

argument from paternalism in the way suggested by Mill's remarks. I conclude, 
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then, that because of the deficiencies in both premises 1 [demonstmted by the 

objections to premise 5 above] and 2, we must reject the argument from paternalism 

for denying certain liberty rights to children." 10 I find this conclusion mystifying. 

The natuml conclusion would seem to be that premise 2 should still stand in the face 

of Mill's argument. If Mill's objection to premise 2 fails to give us sufficient reason 

to reject or amend premise 2, and Houlgate has assumed for the sake of argument 

that premise 1 is true for children under the age of twelve years, the proper 

conclusion would seem to be the opposite of his, namely that premise 2 still stands. 

Moreover, a sufficiently broad definition of "good" and "harm" would render 

Mill's self-realization argument consistent with premise 2. Certainly Mill would 

include self-realization within the scope of "happiness." Houlgate's disagreement 

with Mill would seem to be only one of empirical speculation as to the net harm or 

benefit of engaging in dangerous activities. Houlgate is perhaps unjustified in taking 

mountain climbing and tobacco smoking to be alike for purposes of this argument. 

It is arguable that for some persons mountain climbing is enormously rewarding, the 

risk of harm is within reason, and their lives would be much poorer without it. 

Some would say that mountain climbing is necessary for their self-realization, and 

this seems plausible. 

We might be inclined to give less credence to a similar claim about tobacco 

smoking. The pleasures of tobacco smoking would no doubt for Mill be of a lower 

quality as determined by competent judges, II and its harmful effects are far more 
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certain. But there are no doubt persons who claim that tobacco plays a central role 

in their conceptions of the good life. Mill would probably not want to deny the 

liberty to smoke tobacco to a competent, informed adult because of his insistence 

that each individual is the best judge of the importance of the benefits and harms of 

any activity to her own happiness. But if it could be shown that, after accounting 

for the disutility created by state prohibition both for those who would choose an 

activity and those whose happiness is diminished by any such exercise of state 

power, a greater balance of utility results from prohibiting an activity, a utilitarian 

would have to agree to the prohibition. 

For premise 2 in the argument for paternalistic interference with the liberty of 

children to be satisfied, the pleasures of the activities denied to children, together 

with their diminished opportunity for the benefits of self-realization, would have to 

be outweighed by the likelihood and severity of harms that would result from their 

greater freedom. Although premise 2 does not expressly provide for such balancing, 

we may charitably take it to imply that if harm or failure to benefit is "likely," then 

the likelihood is of a net harm, all things considered. For a utilitarian, paternalism is 

justified not only in the case of children, but in any case, if it produces a net benefit. 

Self-realization has no intrinsic value for the utilitarian, but is just one important 

factor in the utility equation. 

Having rejected the "standard" argument from paternalism for limiting the 

liberty of children, Houlgate goes on to present another argument that he accepts. 



45 

He argues that the formal principle of justice, which requires us to treat like cases 

alike (and by implication treat unlike cases differently) can justify denying liberty 

rights to children who lack the capacity for rational choice. In moving from 

paternalism (which he calls "beneficence" when it is aimed at promoting benefits 

rather than at preventing harm) to justice, Houlgate is not abandoning utilitarianism. 

He makes clear elsewhere 12 that maximizing utility is moral bedrock for him. But 

he allows that we need "middle-level" moral principles to aid us in realizing 

utilitarian goals in particular situations. 13 Both paternalism and justice are among 

these middle-level principles. 

The formal principle of justice can justify treating children differently from 

adults only if there is a morally relevant difference between them. Is age as such 

morally relevant? Houlgate's answer is that differences in natural abilities and needs 

are morally relevant grounds for treating persons differently, and children who lack 

the capacity for rational choice have a handicap that leaves them unable to provide 

adequately for their own needs. Just as justice calls for us to make extra provision 

for the needs of the physically handicapped, it calls for us make extra provision for 

those who lack the capacity for rational choice. We are therefore justified in 

restricting the liberty of such persons in order to benefit them, by bringing them up 

to the level of well-being enjoyed by those who do not have their handicap. 

Restrictions on the liberty of children, if we have good reason to believe that they 

are incapable of rational choice (and Houlgate is doubtful whether this is tme of 

---_._-_ .. _.-. __ ._- -



children beyond the age of twelve years), should be seen not as burdens but as 

benefits required for their just treatment. 14 
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There are problems with this argument. The analogy between irrationality 

and physical disability is inapposite. If the analogy held, and we were to treat like 

cases alike, then children, like the physically disabled, would only be offered 

assistance that they might refuse. We do not coercively interfere with the physically 

disabled who refuse our aid and justify it merely on the basis of their greater 

physical needs. 15 We would need an independent showing of mental incompetence 

before paternalistic coercion would be justified. Even by utilitarian standards, the 

bare fact of greater need cannot justify coercion before an analysis is made of 

expected benefits and harms. So the most that has been argued for by analogy thus 

far is that society should make available to children extra assistance for their needs, 

as it does for the physically disabled. 

Houlgate does not explicitly state in his formal principle of justice that unlike 

cases should be treated differently, but he proceeds on the basis of that corollary 

which is often stated as part of the formal principle. So if having naturally greater 

needs is a morally relevant difference, the formal principle of justice calls for 

quantitatively greater benefits for those with greater needs in order that they may be 

made qualitatively equal. 

What Houlgate apparently has in mind as a middle-level principle is not only 

the formal principle of justice, but the principle of equal opportunity. This is seen 
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by some as a negative rule that prohibits denying opportunity to some persons 

without a morally relevant ground for placing a greater burden on them. Rawls calls 

this "procedural" equal opportunity.16 This principle prohibits, for example, 

excluding persons from positions of advantage because of race or sex. I-Ioulgate 

needs a stronger, positive principle that would justify "benefiting" (that is, taking 

positive action to bring about true equality) some because of their greater needs. 

Such a principle may be found in Rawls's Second Principle of Justice. Rawls 

provides through his "difference principle, II for inequality of benefits in society to be 

to the greatest advantage of the least well-off person. 17 Rawls intends by this the 

maximal benefit of what he calls the "representative" worst-off person. By this he 

means that societal institutions are to be arranged so that on the whole, those who 

are, for a variety of reasons, among the worst-off will maximally benefit. Rawls 

does not intend that under just institutions each person among the worst-off will be 

maximally advantaged by inequalities in benefits among the members of the society. 

He does not address what in the scope of his theory would be the microadjustment 

of institutions to identify the worst-off and provide them with benefits. But while 

Rawls's theory is not frustrated by the failure of a just society to in fact arrange 

inequalities to the maximal benefit of each worst-off person, it contemplates an 

institutional effort to do just that. We can easily imagine that such an effort would 

include providing assistance for those with special needs that hinder their well-being. 
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As a utilitarian, Houlgate may not avail himself of these solutions except as 

middle-level principles that can be shown to enhance general welfare. The bedrock 

principle of paternalism for Houlgate will continue to be that paternalistic 

interference is justified whenever it results in a net increase in welfare. But this is 

just an application of the principle of utility and it supports the liberty limiting 

principle set forth in Houlgate's premise 2. As we saw above, Houlgatc's argument 

attempting to show that premise 2 is deficient is a non sequitur, and his supposed 

use of principles of justice reduces to an application of the principle of utility. 

What apparently bothers Houlgate and leads him to want to find an 

alternative to beneficence as a justification for paternalism is the traditional problem 

for utilitarians of reconciling their position with most persons' considered 

convictions about justice. As he says, "The principle of beneficence justifies too 

much interference in people's lives; that is, it has been seen to lead to restrictions on 

freedom that are intuitively unjustifiable." 18 The flaws in I-Ioulgate's argument come 

from an attempt to both keep his utilitarian foundation and avoid the counterintuitive 

results that it entails. The only consistent alternatives available to him are to either 

reject our intuitions about justice, or reject utilitarianism. The utilitarian argument 

for limiting the liberty of children is just that it is morally justified (indeed, 

mandatory) to limit the liberty of children (or anyone) when doing so will create a 

net gain in general welfare. If that is unacceptable, we will have to look elsewhere 

for a justification of paternalism toward children. 
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Another argument for paternalistic treatment of children by a utilitarian 

philosopher is given by Laura Purdy. Purdy rejects the liberal standard of 

irrationality as a requirement of paternalism, and is therefore able to argue that 

despite the evidence from developmental psychology, paternalistic treatment of 

children should continue into the late teenage years. Purdy's stated purpose is to 

attack the radical argument for equal rights for children l9 "The radical argument for 

equal rights," she says, "falls into two parts. First, it is argued that justice requires 

granting children equal rights. Second, it is argued that the consequences of doing 

so will not be catastrophic. ,,20 Purdy will try to show that these two claims are false, 

and that they are closely related (not surprisingly, since Purdy is an avowed 

utilitarian; justice for a utilitarian would have to yield good consequences). 

In the course of this argument, Purdy additionally argues against more 

modest proposals, such as lowering the age of majority to fourteen years. Moreover, 

Purdy offers communitarian and feminist arguments against a liberal conception of 

justice as based on an unrealistic or injurious paradigm of atomistic, self-interested 

individuals. She concludes that the age of mqiority is about right, but that education 

of minors, and particularly their moral education, should be greatly improved, that 

massive amounts be spent to alleviate the effects of poverty on child development, 

and that good citizenship in the civic republican tradition be inculcated in our youth. 

She agrees that some rights should be available to minors upon demonstration of 

competency, while other rights might be given to all at a lower age (such as, 
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perhaps, the right to vote21
). And while she avers that utilitarianism is morally 

foundationaf2
, she downplays the importance of theory in her approach to social 

philosophy and stresses the importance of pragmatic work that may improve human 

welfare without waiting for solutions to theoretical issues. 23 

Purdy begins her attack on the position that children should be granted adult 

rights by arguing against liberal paternalism. The argument that a liberal conception 

of justice requires liberation of children is based on children's rationality. It says 

that the only acceptable reason for denying people their adult rights is incompetency, 

and that children are competent many years before they are liberated from the law's 

denial of their adult rights. The more radical "liberationists" (Purdy's term) appeal 

to empirical evidence that instrumental reasoning is acquired at about the age of four 

years, and argue that children should have full adult rights at any age at which they 

may elect to exercise them24
• Others25 suggest that rationality includes the capacity 

for deferring gratification and having long-term plans, and that empirical evidence 

shows these capacities to be acquired between the ages of nine and fourteen, so that 

full adult rights should accrue by the age of fourteen years, with perhaps some 

selected rights available earlier. 

Purdy says that the latter criterion (long-term planning and deferring 

gratification) is vague, since long-term planning as a matter of degree, and, 

importantly, requires background factual knowledge that is lacking in children in 

their early teens. Children of that age who exercise their proposed right to leave 
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home and school and live on their own are likely to lead impoverished lives. 

Moreover, the present state of social and environmental crisis in the world calls for 

people with more practical and moral education rather than less. 

Liberationists point out that most teenagers are more competent than some 

minimally competent adults whose rights we would not and under the law could not 

nullify. Purdy claims that this does not furnish a sufficient reason for granting full 

rights to teenagers. The liberationist argument is based on the principle of justice 

that like cases are to be treated alike. It says that there is no difference in rationality 

or competence between adolescents and less competent adults, so it is unjust to 

deprive adolescents of their rights. As Purdy points out, this type of argument 

always turns on what counts as a morally relevant difference (another way of saying 

that the principle is just formal), and what is morally relevant may not be clear. She 

thinks it is morally relevant that children stand to benefit more from intellectual, 

aesthetic, and moral training than do adults who have already been through the 

educational system and become more fixed in their ways. It is important, she says, 

to develop self-control while young, since it may thereby be developed to a greater 

degree. 26 Furthermore, all persons, and especially future persons, (given the various 

crises facing the world) stand to benefit from our having well-trained new citizens. 

Purdy distinguishes her position from the liberal one, and so would appear to 

agree with my earlier definition of liberal paternalism as requiring that paternalistic 

authority only be forced upon the irrational or otherwise incompetent person. She 
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argues for paternalistic coercion of those who are rational and competent, but 

because of their youth and inexperience may benefit from the coercion. She 

expressly draws upon feminist and communitarian sources in attacking the 

[supposed] liberal atomistic conception of the self, and the undue emphasis on 

individual freedom to which it leads. 27 Her arguments, while directed at the child 

liberation issue, offer an example of how a communitarian might differ from a 

liberal on a set of legal rules governing a broad area of life. (Although ironically, it 

is in an area in which the law of the liberal democracies is largely in agreement with 

her position about the age of majority and compulsory schooling). 

Purdy endorses another attack on the liberal's emphasis on individual 

freedom. This attack is derived from the claim (credited to sociologist Robert 

Bellah28
) that liberalism is parasitic in actual societies upon nonliberal beliefs and 

practices that hold people together in the civic republican tradition. In other words, 

were it not for "'public spirited citizens,' people willing to sacrifice their own 

interests for the common good,"29 liberal societies would become corrupted and fail. 

Purdy agrees with Bellah, as well as Brigitte and Peter Berger, that liberalism "holds 

that in a well-designed state, the common good will be automatically furnished by 

the self-interested acts of its citizens." She attributes variations on this view to 

Bruce Ackerman, Ronald Dworkin, and Robert Nozick.30 

It is unfortunate that Purdy apparently takes liberalism to be committed to the 

view that unfettered markets driven by individual self-interest will serve the common 
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good for in so doing she fails to confront what is perhaps the majority contemporary 

view--that liberalism is not committed to unfettered markets, or to markets as a sole 

distributive mechanism. Certainly Rawls's Second Principle of Justice (equal 

opportunity and the Difference Principle) would entail its rejection, at least insofar 

as the "common good" may be taken to include the satisfaction of the principles of 

distributive justice. Another irony here is that Adam Smith, to whom the classical 

view is usually attributed (in The Wealth of Nations), thought that moral rules were 

required to counteract some of the harmful effects of the pursuit of self interest (in 

his later volume on ethics). Among contemporary liberal philosophers, Allen 

Buchanan, for example, argues that liberalism is not committed to the view that the 

common good comes about through selfish individual acts, but only the view that 

the state is not to promote a comprehensive conception of the good.3
) 

Liberalism is certainly not opposed to public spirited citizens making 

sacrifices for the common good. In its egalitarian versions such as Rawls's and 

Dworkin's such sacrifices may be coerced by the state in order to achieve the goals 

of distributive justice. Moreover, Bellah's claim that without public-spirited self

sacrifice liberal societies would become morally corrupt is not necessarily a criticism 

of liberalism. On the contrary, limitations on state coercion in pursuit of some 

preferred conception of the "common good" make room for morally driven acts or 

supererogatory self-sacrifice by individual citizens. It might well be the case that if 

such pUblic-spirited self-sacrifice were to be instead coerced by the state, corruption 
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would ensue as the voluntary actions that had been morally guiding under liberalism 

became a demand of the state. Public-spirited action might become far less 

satisfying if made mandatory; a requirement to be resented and avoided. 

Regardless of whether the Bellah/Berger attack on liberalism endorsed by 

Purdy succeeds, her argument is consistent with her utilitarian foundations. {(we 

have good empirical grounds for thinking that the general welfare will be enhanced 

by denying adult rights to children until their late teens, coupled with improvements 

in education, then a consistent utilitarianism requires us to take this course regardless 

of the rational decision-making abilities of teenagers. 

2.3 Intimacy--An Independent Value? 

A different argument for denying children the rights of adults that is coupled 

with an argument for parental authority over children is given by the late Ferdinand 

Schoeman. Schoeman is not explicit about the moral foundations for his argument, 

which he considers to be neither liberal nor utilitarian. 

Schoeman stresses the interest of parents in their relationship with their 

children, and the parents' role as representatives of the family as an organic entity. 

He says that these weigh heavily in favor of allowing parents to raise their biological 

children as they see tit, with freedom from outside scrutiny and interference. 32 

Schoeman argues that liberal conceptions of justice, whether they stress utility or 

autonomy, fail to capture the moral importance of intimate relationships. 33 Such 



relationships are not well described in the language of rights. Their importance is 

better expressed in the "poetic-spiritual" language or "ideal pictures" of story and 

myth.34 
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Schoeman does not deny, however, that children have rights, or that a rights

based conception of the parent-child relationship can be applied to particular 

problems. He defines those rights minimally for the young child, but more 

extensively for an adolescent, particularly with regard to the adolescent's right to 

privacy.35 Short of severe and obvious abuse, Schoeman would allow parents 

discretion over the lives of their children. 36 He adopts a standard for interference 

with parental custody that was suggested by law professor Michael Wald: The state 

should intervene in the parent-child relationship only when there is an imminent 

threat of serious emotional or physical harm to the child, and when intervention is 

deemed less likely to be detrimental than allowing the status quo to continue. Wald 

purposely states his standard in terms of "less detriment" rather than "greater 

benefit, II because he believes that state intervention is likely to harm the child in its 

own ways, so that a weighing of harms rather than benefits is the most apt 

description of the balancing involved. 37 

The value of intimacy is at the heart of Schoeman's approach to family 

issues. He is joined in this emphasis by Francis Schrag. Schrag is in accord with 

Schoeman in arguing that the biological parents ought to be the presumptive 

guardians of children. 38 They further agree that the interests of parents in an 



intimate relationship with their natural children are to be highly valued,39 and that 

intimacy has a value that is different from and opposed to the values that form a 

basis for just institutions.4o 
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The Schoeman/Schrag argument from intimacy does not speak directly to the 

issue of setting an age of majority. It is a theory of the scope of rights which may 

be denied to the child, as well as a partial justification for that denial based on the 

interests of parents and (in some of Schoeman's work) a perspective on the family 

as an organic entity with interests of its own.41 Schoeman's last article on family 

issues dealt directly with the special problems of adolescent children. 42 While he is 

not specific as to ages, he does indicate that he thinks adolescents' control over their 

medical decision making can be limited because their mature capacities are still 

developing.43 Since he never mentions changing the age of majority over four 

articles on parents and child relationships, including an article expressly about 

adolescents, it is probably safe to say that he did not think it should be changed. 

Yet he acknowledges that if rationality is the test, there would be no reason 

demonstrated to have the age of majority higher than fourteen years. 44 

In his earlier articles Schoeman expressly rejected liberalism and the language 

of rights as inappropriate to an analysis of the family. But in his final article he 

appears to have revised his earlier views. He there says that "liberal principles 

governing legitimation of authority are consistent with respect for intimacy as 

exemplified in family relationships." 45 He also says that acknowledgement of rights 



57 

and respect for separateness are not inimical to intimate relationships. 46 Since he 

does not expressly repudiate any of his earlier claims, we may try to reconcile these 

later remarks with his earlier views. Importantly, these later statements come in an 

article that stresses an adolescent's increasing needs for privacy. In his earlier 

articles, Schoeman says that children do have rights, but that these are inadequate to 

explain the morality of parent-child relations. A reconciliation of his views might be 

to say that there is a balance of liberal, rights-based principles, and non-liberal, 

intimacy-based principles in the parent-child relationship, and that the balance of 

these principles shifts as the child grows older. Separateness and individuality take 

on an increasingly greater weight in the relation of parents to an adolescent. This 

culminates at the age of majority, when the full regime of legal relations that hold 

between individual citizens becomes applicable between the parents and the child, 

without doing harm to the intimacy that has ideally developed over the previous 

eighteen years. 

However, the broader claim that liberal principles are consistent with respect 

for intimate family relationships appears to clash directly with Schoeman's earlier 

claim that liberal principles cannot explain or justify the proper scope of parental 

discretion over the child. In "Parental Discretion and Children's Rights,,,47 and 

"Childhood Competence and Autonomy,,,48 Schoeman argues that liberal principles 

allow interference with the autonomy of an incompetent only for the purpose of 

promoting the incompetent's best interests. Children are legally deemed incompetent 
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up to the age of majority. But lack of reasoning capacity would only justify 

guardianship of children up to the age of fourteen years. 49 Further, we allow parents 

to make decisions for a child that are not in the child's best interests. For example, 

parents may consent to a kidney transplant from one sibling to another which does 

not benefit the donor child. 50 Parents may control their children's education, 

religious training, and travel in ways that cannot and need not be said to promote the 

children's best interests. For example, they may take a child on a vacation that the 

child finds boring without any claim that the child will thereby benefit. 51 Or they 

may socialize a child into a minority culture, knowing that this will cause a net 

hardship in the child's Iife.52 

How can Schoeman's earlier claim that these examples are only justified 

"illiberally," by the value of intimacy, be reconciled with his later claim that liberal 

principles "are consistent with respect for intimacy"? I-Iere distinctions which 

Schoeman draws between "individual rights claims," "family privacy rights," 

"parental role rights," and "family integrity claims" may be helpful. "Family privacy 

rights" concern what I have previously called "family autonomy." These rights are 

granted by the state to the family unit, and protect it from state interference. An 

example is Moore v. City of East Cleveland. 53 In Moore the Supreme Court decided 

that the state does not have the power under its zoning laws to prohibit extended 

families from sharing a household. No issue of parental authority was involved. 

The living arrangement appeared to be in the best interests of all the family 
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members, and there was no suggestion of any problem in a parent-child relationship 

that might ground any state intervention to protect a child. 

"Family integrity claims," on the other hand, concern what I have previously 

called "parental authority." Cases involving "family integrity" pit the individual 

rights of children against the "parental role rights" of parents. 54 Where the state 

intervenes in a family integrity case, it is committed to acting in the child's best 

interests, and hence acts in accordance with liberal principles for the treatment of 

incompetents. Schoeman claims that family privacy rights derive from the state, 

which grants them to the family and prohibits itself from interference with them. 

Family integrity rights and parental role rights do not derive from the state. 55 These 

claims are confusing, since it appears that the state is deferential to family privacy, 

while it will intervene according to liberal principles in family integrity or parental 

role rights cases. What Schoeman seems to mean is that where a right derives from 

state authority, it is in the nature of a limitation the state imposes on itself. The 

state wiII then actively support the right. Family integrity rights and parental role 

rights involve parental authority to go beyond the best interests of the child, and to 

impose upon the child the parents' conception of the good. Such rights cannot be 

granted by a liberal state, and the state will not actively intervene to support them. 

When parents have exceeded their discretion under these non-liberal rights, the state 

will intervene only to enforce the individual rights of children to be free of abuse 

and to have their best interests advanced. 
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Thus Schoeman is able to claim that there are rights to strong parental 

discretion over the lives of their children, which extend up to the point of serious 

abuse, which are not liberal rights supported by the state. This is consistent with 

there being liberal, individual rights in the children that do derive from the state, 

which the state will enforce when the threshold for its intervention has been crossed. 

There further are family privacy rights that derive from the state and are held by the 

family as a unit, which are liberal in nature in that they protect the family in its 

collective pursuit of its good. The state thus respects intimacy by deferring, up to 

the threshold of abuse, to the non-liberal, independently derived family integrity 

rights and parental role rights, while enforcing the liberal, state-derived individual 

rights and family privacy rights. 

The claim that the state's deference to parental authority to act other than in 

the best interests of the child, so long as the abuse threshold is not crossed, is 

consistent with its enforcement of the child's individual rights is open to challenge. 

By allowing parents to act in ways that are not in the child's best interests, and to 

harm the child so long as the harm is not "excessive and irremediable,,,s6 the state 

appears to be abridging the individual rights of its child citizens. If we grant, as 

Schoeman does, that the capacity for adult reasoning is in most cases developed by 

the age of fourteen years, so that liberal paternalistic principles do not justify 

treating the fourteen- to eighteen-year-old as an incompetent, then the state grants 



adolescents a severely abridged version of the rights guaranteed to its citizens, and 

in a way that is inconsistent with liberal principles. 
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The claim that the state does not actively enforce the non-liberal "parental 

role rights" and "family integrity claims" is dubious. By deferring to parental 

authority over the area of actions that are neither in the child's best interests nor 

abusive, the state does grant the "parental role rights" which Schoeman claims are 

derived otherwise. The state confers rights by delineating areas in which it will not 

intervene as well as those in which it will. By not intervening in some exercises of 

parental authority the state gives a legal right to the parents to act as they do in 

those instances. 

Indeed, if we are talking about legal rights it is hard to see the sense of 

saying there could be any that are not granted by the state, since the state includes 

the means of law enforcement. What Schoeman refers to here by way of illustration 

is the absence of any active enforcement by the state of parental authority to act in 

the grey area between best interests and abuse. There is no case at law of which he 

knows in which parents have been aided by the courts in enforcing these parental 

role rights against their child. But Schoeman looks too narrowly for cases in which 

parents have sought injunctions against their children. Surely any time the police 

catch a runaway minor and the judicial system returns the child to her parents' 

custody parental role rights have been enforced by the state. Even where parental 

custody has not been actively enforced, the state supports it by the limited options it 
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offers the child. The alternative to parental custody as a ward of the state is 

frightening (with good reason) so the child is effectively coerced. By allowing the 

child no options other than these, and enforcing these options by means of the police 

and courts, the state supports the "illiberal" authority of parents to direct their 

children's lives. 

Schoeman placed considerable weight on the parents' interest in the intimate 

relationship that a natUl'al parent may have with his or her offspring, and a view of 

the family as an organic entity with its own interests which the parents are best 

suited to advance. This, together with a reluctance to try to balance values that he 

thought incommensurable, led Schoeman to a conservatism and traditionalism that 

has some aspects of aretaic ethics, in its emphasis on the virtues of parents and 

children, which are known not through analysis but through tradition, poetry and 

myth. Although he later thought that this position was consistent with autonomy

based liberal principles, a full reconciliation is not possible. 

Schoeman's claim that concern for the best interests of the child, and for the 

maximization of utility do not account for the moral force of intimacy rejects the 

possibility that the value of intimacy can be subsumed under welfarist concerns, and 

weighed against other such concerns. But he does not offer an argument for taking 

intimacy to be an intrinsic value. In a plausible utilitarian account of the good, 

intimacy may be seen as an instrumental good, valuable insofar as it leads to 

happiness. Even if it is considered an intrinsic good, it may be seen as an element 



of welfare or utility, broadly construed. Certainly it can fall within Mill's 

eudaimonistic or agathistic conception of utility.57 
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It is possible then to classify Schoeman, along with Purdy, as an illiberal 

utilitarian paternalist. Schoeman would resist this classification because of his belief 

that the value of intimacy is incommensurable with welfarist values. He placed 

intimacy on a par with autonomy and utility as independent values. But while 

autonomy and utility can be seen to clash directly in the familiar examples in which 

violation of an individual's autonomy results in a gain in general welfare,58 the 

problem of utility and intimacy is one of comparing different aspects of human 

welfare. We have been offered no example of how intimacy can "trump" utility in 

the way that autonomy can. Balancing different aspects of welfare is a difficult, 

perhaps insurmountable problem, but it is internal to utilitarianism. Schoeman does 

not offer convincing argument that the difficulties in weighing values that would be 

involved here are any different or greater than those which plague utilitarianism as a 

practically applicable theory. The problem, while substantial, may then be seen as 

an aspect of the traditional problems of interpersonal and intrapersonal utility 

comparison. That is, these are not problems for the value theory of utilitarianism, 

but are epistemological problems for its proper implementation. 

Some might contend that unsolved and apparently insoluble epistemological 

problems are grounds for rejecting utilitarianism. I do not wish to enter into that 
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placed within the utilitarian camp. 

2.4 Conclusions. 
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In this chapter I have considered three contemporary approaches to children's 

rights and the justification of paternalism that are not based on a standard of 

rationality or autonomy. Houlgate and Purdy characterize themselves as utilitarians. 

I have argued above that Schoeman's arguments from the value of intimacy can be 

accommodated within a utilitarian approach to the issues of children's rights. The 

conflict between utilitarianism and justice reveals itself in the issue of denial of adult 

rights to children, as it does elsewhere. The utilitarian's commitment to 

maximization of general welfare can mandate the denial of rights to a rational, 

autonomous person. As we saw in chapter 2, a liberal theory of justice requires that 

full adult rights be given to persons at about the age of fourteen years. 

Lawrence Houlgate tries to extract a liberal theory from utilitarian premises, 

and hence agrees that the age of majority should be set much lower than it is at 

present (in his argument, at the age of twelve years). But I have argued that in 

order to reach that conclusion, he must bring in a liberal conception of justice that 

cannot be derived from his utilitarian foundations. 

Laura Purdy sets forth a consistent utilitarian argument, and is willing to 

accept its illiberal conclusions. She offers persuasive argument that the general 
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welfare would best be served by withholding adult rights and extending compulsory 

education until the age of eighteen years or beyond, provided that major 

improvements are made in the educational system, and in assistance to children in 

less privileged families. She is willing to accept the loss in liberty that this entails, 

and argues that the liberal's emphasis on freedom is overstated. 

To summarize her argument, she does not deny that persons of that age have 

the general rational ability to defer gratification of their immediate desires and to 

formulate long-term plans. However, she questions whether their planning is likely 

to be very good. While fourteen-year-olds may be rational, they lack important 

factual knowledge about the world. They are likely to make bad choices if left on 

their own. In particular, teenagers who leave home and discontinue their educations 

are likely to lead materially and culturally impoverished lives. Not only their own 

welfare would be affected by such choices. The general welfare would be best 

served by a popUlation with better practical and moral education than is the norm 

today. In response to the argument that her principles would also call for coercive 

interference to improve the knowledge and morals of adults, she replies that 

children, including teenagers, are far more malleable than adults, and that that 

provides a relevant reason for greater coercive interference into children's lives. 

A large portion of Purdy's argument for withholding adult rights from the 

teenager is based on the importance of education, particularly moral education. I 

will take up the issue of compulsory education in chapter 8. There I will consider 
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whether compulsory education during the teenage years can be included within a 

liberal theory of justice. Such an inclusion would require a balancing of liberty 

against utility that seems precluded by the lexical priority of liberty in the Rawlsian 

theory of justice that I have adopted. 

In the next two chapters I will consider arguments that may be made against 

the lexical priority of liberty in the context of family justice. I will argue for a more 

flexible system of principles that allows for "intuitionistic" balancing of utility 

against liberty in some cases. I will then be able to consider the question of 

compulsory education and other practical issues in light of those principles. 
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3. THE FAMILY AND THE PRIORITY OF LIBERTY 

3.1 Introduction. 

We have seen that utilitarianism raises an important challenge to the liberal 

paternalism that would grant the full scope of rights to persons over the age of 

fourteen years. Among contemporary authors, Laura Purdy best exemplifies this 

approach. In this chapter I will explore the ramifications of utilitarian objections to 

a liberal theory of justice. In order to adjudicate the utilitarian challenge, it will be 

necessary to see how liberalism can account for conflicts between liberty and other 

values. My schema for liberal justice will again be Rawls's theory. Both the 

extension of parental guardianship over children beyond the age of rationality, and 

the scope of parental control as guardians of their children apparently conflict with 

the Rawlsian priority of liberty over considerations of equality and welfare. I will 

consider Rawls's argument for the priority of liberty, and whether that priority as 

stated by Rawls is unjustifiably rigid. 

3.2 Ignorance and Paternalism. 

First we may ask whether a condition of ignorance is not a form of 

irrationality that would permit paternalistic treatment under a liberal theory. If a 

broad theory of rationality can accommodate utilitarian concerns that teenage 

ignorance warrants extending the period of paternalistic control beyond the age (14) 



at which most persons have begun to use decision-making procedures that are 

equivalent to an adult's. 
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We may look for potential guidance to other senses of competence and 

incompetence that depend on knowledge or ignorance for their determination. For 

example, in a decision-relative context for a determination of competence, such as 

medical decision making, a competent person may be defined as one who is capable 

of giving informed consent. Such a competence standard thus incorporates a notion 

of adequate knowledge. Mill gives a well-known example of justified interference 

based on ignorance of particular facts. He says that if we see a man about to walk 

across a bridge that is unsafe, we may temporarily restrain him without interfering 

with his liberty, because we may fairly assume that he would not choose to cross the 

bridge knowing that it is unsafe. But once we have informed the man of the danger, 

if he is an adult in possession of his rational faculties we may not continue to 

restrain him if he chooses to take the risk of crossing the bridge. I 

The problem with applying these cases of incompetence based on a lack of 

factual knowledge to the present issue is that they involve an immediate lack of 

knowledge that may be remedied by a brief factual lesson. In the case of a fourteen

year-old who wants to leave home and drop out of school we are considering 

compelling socialization and education for a period of years in order to impart a 

broad background knowledge about the world. This seems more closely analogous 

to paternalistic treatment of one who may be judged legally incompetent and thus 
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subject to general guardianship than it does to the remediable, temporary 

incompetence of the man crossing an unsafe bridge, or the person who lacks 

information about the potential benefits and risks of a medical procedure. So we 

should not subsume the case of the fourteen-year-old under that of temporary 

interference with one who lacks information about an immediate situation. Denial of 

adult liberties to the fourteen-year-old is not justified by analogy to our convictions 

and practices about those who are rational but ignorant in the context of an 

immediate decision. 

We may next approach the question by using the device of the original 

position. Rawls says, 

In the [initial stage of] the original position the parties assume that in 

society they are rational and able to manage their own affairs. ... But 

once the ideal conception is chosen, they will want to insure 

themselves against the possibility that their powers are undeveloped 

and they cannot rationally advance their interests, as in the case of 

children; or that through some misfortune or accident they are unable 

to make decisions for their good, as in the case of those seriously 

injured or mentally disturbed.2 

We may ask what the parties in the original position would choose for themselves if 

they should turn out to be in their early teens; rational, but lacking in knowledge. 

The parties will be in the legislative stage of the original position. They lack 
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knowledge of their individual identities, but are fully informed about the conditions 

in the late twentieth-century society that they will occupy once the veil of ignorance 

is lifted. The parties in this position will want to consider the possibility that they 

might rationally but wrongly choose to leave home or terminate their educations, and 

as a result suffer material and cultural deprivation. Using mamiximin reasoning, so 

this line of argument goes, the parties would choose a system of compulsory 

education up to their late teens, or beyond. 

An objection to the above argument is that it may prove too much. There are 

many choices a person may make rationally but wrongly, due to ignorance, which 

are injurious to that person's welfare, but which it would be contrary to our 

considered convictions to interfere with coercively. For example, many rational 

people injure their welfare by choosing to smoke tobacco, or to eat foods high in fat, 

or to ride motorcycles. At least some of these cases are due to ignorance of the 

likely consequences. But even after the injurious results of their choices have 

occurred, many of these people would not agree with the claim that they should not 

have been free to make those choices. Recall that Rawls makes it a necessary 

condition of any justified paternalistic interference that "[w]e must be able to argue 

that with the development or recovery of his rational powers the individual in 

question will accept our decision on his behalf and agree with us that we did the 

right thing for him."3 I argued previously that this test admits some indeterminacy 

into a decision to act paternalistically. However, such decisions ought to be made 



conservatively, when we can be confident that nearly all those treated 

paternalistically would later agree that we had done the right thing. This may be 

explained by the conviction that in general we do a greater harm by mistakenly 

restricting liberty than we do by mistakenly omitting to act paternalistically. 
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As in the cases of the smokers and motorcycle riders, so this objection goes, 

we cannot be confident that later in life nearly all persons compelled to remain in 

school until their late teens would agree that we did the best thing for them. For 

some the decision might not be wrong, given their preferences. Others might regret 

their choice, but still think that they should not have been coerced, because of the 

view that ignorance in a rational person can justify attempts to educate, but not 

coercion. Some might base this on the Millian idea that such coercion will not make 

for the greatest happiness. Others would base it on a Kantian notion of respect for 

persons as ends, and the intrinsic wrongness of coercing a rational being. So the 

device of choice in the original position does not support the claim that it is just to 

compel rational adolescents because of their lack of factual knowledge. The 

utilitarian concern for extending paternalism beyond the age of 14 still does not 

seem to fit within liberal theory. 

3.3 Imprudence and Paternalism. 

An objection may be raised to the method of using the original position to 

ask whether rational persons may justifiably be prevented from making a choice that 
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is likely to result in harm to themselves. According to this objection, Rawls's test 

for paternalistic action--that it must be justifiable to the incompetent upon recovery 

of her rational powers--is not a test for whether paternalistic interference is justified, 

but rather for which actions on behalf of an incompetent are justified after a prior 

justified decision to intervene has been made. Rawls does not state this clearly, so 

this objection requires some construction of his argument. In the midst of his claim 

that the parties in the original position would want to protect themselves against the 

possibility of their irrationality by providing for paternalistic coercion, Rawls says, 

"It is also rational for them to protect themselves against their own irrational 

inclinations by consenting to a scheme of penalties that may give them sufficient 

motive to avoid foolish actions and by accepting certain impositions designed to 

undo the unfortunate consequences of their imprudent behavior."4 And a few lines 

later, he says that the parties would "protect themselves against the weaknesses and 

infirmities of their reason and will in society."s In the former quote, Rawls seems to 

be suggesting an alternative form of paternalism, in which the coercion is by 

negative incentives rather than force or the threat of force. In the latter, he seems to 

be suggesting a new basis for paternalistic interference--weakness of will among the 

rational. 

It is hard to see how the interests of the irrational would be served by a 

scheme of penalties designed to motivate them to avoid foolish actions. If they are 

truly irrational, such a scheme may easily fail to motivate them, since they do not 



act upon rational motives. Such a scheme of penalties might instead be aimed at 

rational persons in order to help them overcome their weakness of will. The truly 

irrational would be better served by being forcibly prevented from harming 

themselves. 
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On a literal reading, Rawls has lumped together irrationality with imprudence 

and weakness of will as conditions that parties in the original position would wish to 

protect themselves against by establishing paternalistic institutions. He might then 

agree to penalizing smoking or overeating, or any self-regarding action that is 

harmful, as a protection that the parties in the original position would adopt in the 

legislative stage. On this reading, Rawls is saying that we may create penalties for 

imprudent actions that will protect the rational, but reckless or weak-willed person 

by offering additional motives for avoiding harmful self-regarding acts. Perhaps 

Rawls intends that we may only provide motivation in the case of the rational but 

weak-willed person; we may not forcibly intervene. So we may place a high tax on 

cigarettes, or assess a fine for being excessively overweight (!), while not making 

these so severe as to amount to prohibitions. 

The objector to the idea that rational persons may properly be motivated to 

be prudent by a scheme of penalties will contend that this reading of Rawls is too 

literal. The quoted lines are imbedded in a brief discussion aimed primarily at the 

standard cases for liberal paternalism of children, the seriously injured, and the 

mentally ill. It smacks of a perfectionism and illiberal paternalism that Rawls would 

----------.. --~-~-- - ----
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surely reject. Instead, the objector will contend, the quoted passages above are best 

interpreted as referring to the scope of paternalistic action that may be taken on 

behalf of an irrational person, rather than as offering weakness of will as an 

alternative basis for paternalistic interference. Rawls is first saying that those 

incapable of being rationally motivated should not be allowed to make their own 

decisions about matters which present the potential for harm to themselves or others. 

He is then saying that once we have made a proper decision to act paternalistically 

on behalf of an irrational person, we must act either according to that person's 

previous rational preferences, or in her best interests as determined by the primary 

goods standard. This may include controlling her diet, or not allowing her to smoke 

or ride motorcycles. It may also include offering such motivations as she will 

respond to in order to encourage her to avoid harmful behavior. We may not, 

however, impose such motivations for paternalistic reasons upon a rational but weak

willed person. 

If this line of objection is correct, it would appeal' that liberal paternalism 

cannot justify any special coercive interference with persons in their teens for the 

purpose of improving their welfare that would not be permissible with adults. 

Neither can it countenance a scheme of motivational penalties designed to encourage 

continuation of a teenager's education. Yet it is not clear that Rawls does not intend 

something like the more literal reading given above, perhaps with some appropriate 

limitations on odious perfectionism that would preclude a scenario such as the 
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overweight reporting to a government weighing station to be assessed their fines. I 

contend that Rawls's seeming equivocation is not just apparent, but actual. There is 

a deep and unresolved tension between Rawls's strong claim for the priority of 

liberty and the exceptions that he wishes to reconcile with that priority. The 

exceptions appear to be motivated by the kind of egalitarian and welfarist concerns 

that Rawls wishes to exclude from the first principle of justice. Rawls does provide 

one broad class of restrictions on liberty that are justified by the first principle itself, 

to which I shall turn next. 

3.4 Restricting Liberty for Gains in Freedom. 

Rawls's next approach to justifiable restrictions on liberty may be 

distinguished from the prior paternalistic one. Paternalism always refers to a 

person's welfare as a justificatory basis for interference with that person. The 

approach I now want to consider refers not to welfare but to liberty itself as a 

justification for interference. Under Rawls's first principle of justice, liberty may 

only be restricted in order to achieve a greater gain in liberty.6 Rawls says, 

[T]he precedence of liberty means that liberty can be restricted only 

for the sake of liberty itself. There are two sorts of cases. The basic 

liberties may either be less extensive though still equal, or they may 

be unequal. If liberty is less extensive, the representative citizen must 



find this a gain for his freedom on balance; and if liberty is unequal, 

the freedom of those with the lesser liberty must be better secured. 7 
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If the liberty of some is restricted, so that liberty is unequal, the restriction must be 

needed to secure more freedom for those so restricted. The circumstances that could 

call for justified unequal liberty, can come from either "the natural limitations and 

accidents of human life, or from historical and social contingencies." 8 As an 

example of the former, he offers "the lesser liberty of children."9 Rawls does not 

elaborate further on this lesser liberty, so we have only the schema for an argument 

about particular liberties. This may provide a justification for general guardianship 

over teenagers by adults, or for a particular coercion that may create greater liberty, 

such as compulsory education. 

Since parental guardianship and compulsory education are to apply 

universally, they may be also considered not as a case of unequal liberty, but of a 

restriction on liberty that applies equally to all. Here the justificatory test is whether 

the representative citizen find this on balance a gain in freedom. In either the case 

of equal but restricted liberty, or that of unequal liberty, a restriction on liberty is 

justified under the First Principle only if it results in a net gain in the whole system 

of equal liberties. 10 

So far this ground for restricting liberty does not appear to provide a 

justification for overly broad "pseudo-paternalistic" action under the rubric of 

increasing liberty. For example, the representative citizen would not on its face find 
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any gain for his freedom, in his being denied the liberty to smoke. He would want 

the liberty to smoke 01' nol, and similarly with overeating and motorcycle riding. 

But perhaps we could argue that the smoker would, on balance, find the 

improvement in his health from being prevented from smoking to be a net gain in 

j;'eedom, as opposed to the earlier, paternalistic suggestion that he would later thank 

us for imposing upon him an improvement in his we((are. Such an argument would 

fail if causing a person to be in better health by prohibition of unhealthy habits is 

not properly seen as a gain in freedom, so we need to look at liberty and freedom in 

more detail before reaching a conclusion. 

The classic distinction between liberty and freedom was made by Locke. II A 

man who is put in a room and convincingly told that all the doors are locked, so that 

he believes this and does not bother to try the doors, is free to go if in fact one of 

the doors is unlocked. His freedom has not been constricted, although his liberty 

has been, by causing him to believe that he is not free to go. The distinction is 

described by Joel Feinberg as one between de facIo and de jure constraints. Our 

freedom is restricted when we are constrained as a matter of physical fact. Our 

liberty is restricted by legal prohibitions, even if we may choose to violate them and 

pay the penalty. Whether such restrictions on liberty should also be seen as 

restricting freedom depends on the facts of the individual case, such as the severity 

of the penalty, and whether the actor fears getting caught. It also depends on the 

relevant sense of 'freedom.' In the juridical sense, all legal limitations on liberty are 
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limits on freedom. But in what Feinberg calls the "sociological" sense, the person 

who feels no hindrance as a result of being legally prohibited has not been limited in 

freedom. 12 (I would prefer 'psychological' to 'sociological' but I will use Feinberg's 

term.) 

So the general prohibition of smoking would in all cases restrict liberty. For 

those able to ignore the legal penalties, the prohibition would not, in the sociological 

sense, be a loss in freedom. In other cases, even if there is a loss in freedom in both 

the juridical and sociological sense as a result of the de jure constraints, there may 

still be a net gain in freedom in a de Jacto sense. The person coerced into being a 

non-smoker may as a result be free to live an active life, or free of pain, or free to 

live to old age. 

But in the juridical sense a legal restriction is always a loss of freedom. 

Which sense does Rawls intend when he refers to a net gain in freedom? Rawls has 

distinguished two kinds of circumstances that can justify a limitation of liberty: 

historical and social contingencies, and natural limitations and accidents of human 

life. In the former type of case injustice already exists, and a lesser injustice would 

be preferred as a gain in liberty. 13 For example, chattel slaves who are denied all 

rights would find it a gain in liberty to be made second-class citizens with some 

rights, even if some of the rights of full citizenship were still denied. This type of 

case is not our present concern. 
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As examples of a restrictions based on natural accidents and limitations of 

human life, Rawls mentions both "the lesser liberty of children," and reasonable 

regulations on participation in public life. 14 Rawls perhaps has in mind for the latter 

something like the rules that determine the order of speakers in public debate. The 

liberty to speak at any time is sacrificed for the greater liberty to be heard without 

interruption. But he says nothing more about how the lesser liberty of children 

increases the liberty of the representative citizen, or why it is analogous to regulation 

of public discourse. 

Since restrictions on either public debate or the liberty of children are a loss 

of freedom in the juridical sense, it would appear from his examples that for Rawls 

liberty can be restricted for a gain in [i'eedom in the de facIO sense referred to by 

Feinberg. This reading is consistent with his using' liberty' and' freedom' in their 

Lockean senses when he says that "liberty" can be limited for a net gain in 

"freedom."15 

So we should conclude that the claim that for Rawls the argument that a ban 

on smoking can only be seen as a restriction on freedom does not succeed because 

Rawls would aIlow a loss in juridical freedom to be outweighed by a gain in de 

faCIo freedom in the proper case. In other words, if it were the case that most 

smokers would find the greater physical freedom caused by a legal prohibition on 

smoking to outweigh their loss in juridical freedom, there would be a net gain in 

freedom and the smoking ban would be aIlowed under the equal liberty principle. It 



80 

would be a permissible restriction of the sort that derives from the natural features of 

human life; specifically the fact that smoking is injurious to human health. 

Similarly, Rawls apparently assumes that the representative citizen would find the 

gain in later de facIo freedom created by childhood restrictions on liberty to 

outweigh the loss in liberty. Because this "pseudo-paternalistic" approach is not 

welfare-based, and does not require irrationality as a condition of coercion, it can 

apply to persons over the age of fourteen years, and be taken to be consistent with 

the liberal values that allow freedom to trump gains in welfare. 

According to this approach, while extended guardianship and education may 

well increase prospective welfare, we need not balance that gain in welfare against 

the value of the lost freedom in order to justify the extended coercion. We can 

justify it just on the basis of maximizing net freedom, and hence avoid comparing 

incommensurable values. The temporary restrictions we would impose increase 

autonomy by expanding the scope of a person's choices, increase de facIo freedom 

by improving the person's capabilities, and thus increase freedom irrespective of 

whether they increase welfare. Further, the freedom of all citizens may be increased 

by having a more capable citizenry, in that they will be freer of de facIo economic 

constraints. Again, this is not just an increase in a society's general welfare, but in 

freedom coming from an expanded range of life choices, particularly if citizens are 

better educated morally. Such citizens will have greater respect for the life choices 
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of others, greater appreciation for pluralism, and a greater willingness to correct the 

social conditions that limit the opportunities of the less advantaged. 

At this point the reader may not have shaken a nagging suspicion that a 

sleight of hand is being attempted. Is "pseudo-paternalism" in the name of liberty is 

just a guise under which greater welfare and equality of opportunity have crept in as 

a reason for limitation of liberty? That would be prohibited in Rawls's theory by 

the lexical priority of liberty. The suspicion may at least in part stem from the lack 

of an example where there are not also gains in welfare. We might test whether the 

work is really being done by welfare by asking whether we would think it justified 

to extend the period of parental guardianship in order to develop further someone's 

capacities, and hence the possibilities she is free to pursue in life, knowing that her 

life will be on the whole unhappier, so that she suffers a net loss of welfare as a 

result of the coercion. But here I would not expect to find agreement among 

people's intuitions, at least if my students are representative of the public. Some opt 

for freedom and others for happiness. Note also that the examples of restricting 

liberty for a greater gain in freedom can all be described alternatively as gains in 

equality of opportunity, against which liberty is not to be exchanged at any price in 

Rawls's system. The slaves given greater citizenship rights, the persons who give 

up the right to speak at will in order to be heard, and the children who will be better 

able to choose among and pursue conceptions of the good life have all as a result 

become more equal in opportunity to those who are best off in their society. 
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The position for which I will argue below is that liberty, welfare, and 

opportunity cannot be segregated to the extent that Rawls attempts. The tensions we 

have seen between the priority of liberty and the exceptions that Rawls tries to 

reconcile with that priority are unavoidable, as are alternative descriptions of net 

gains in freedom in terms of net gains in welfare and equality. The conclusion I 

will draw is that the "intuitionistic" balancing that Rawls hoped to exclude cannot be 

excluded from liberal political theory. In order to do this I must consider more fully 

Rawls's argument for the priority of liberty, in which he expressly rejects such 

balancing. 

3.5 The Priority of Liberty. 

Rawls's initial "general conception" of justice lumps together all "social 

values" including liberty, opportunity, wealth, and the bases of self-respect, and 

requires that these are to be distributed equally, or if unequally, only to the extent 

that such inequality is to everyone's advantage. If> But once the parties in the original 

position know that the circumstances of justice apply (moderate scarcity, so that 

everyone's basic needs can be met, and historical circumstances conducive to justice, 

such as not being at war), Rawls argues that the parties would adopt the "special 

conception" of justice, giving priority to the basic liberties, so that these would not 

be sacrificed for any gain in the other social values. 
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The second principle, requiring fair equality of opportunity, with inequalities 

arranged to the maximal benefit of the least advantaged, is subordinated to the first 

principle, requiring the most extensive system of basic liberties for all. The 

difference principle, requiring inequalities to maximally benefit the least advantaged, 

is subordinated to fair equality of opportunity. And considerations of efficiency and 

utility maximizing improvements in the general welfare are subordinated to all parts 

of the two principles. 17 

Before considering Rawls's positive argument for the priority of liberty, I 

will contest his negative argument against the alternative of intuitionism. IS As 

Rawls uses this term, it does not refer to an epistemological theory about moral 

knowledge such as O.E. Moore's 19. Rather, it refers to the idea that there is an 

irreducible plurality of fundamental moral principles, which in any given case may 

be balanced differently by different persons. Because these values cannot be 

reduced to a single value, as they are in utilitarian theory, there is no one outcome in 

any situation that can be said to be maximally good. Intuitionist theories are 

pluralistic, and in addition offer no rules, such as Rawls's lexical priority rules, for 

weighing the plurality of values against one another. We must appeal to our moral 

intuitions to determine which balance of principles is the most just in a given case. 

Rawls acknowledges that the intuitionist is able to say, in some cases, that 

one arrangement is clearly superior to another. He uses as an example the principles 

of aggregate welfare and equality. We may assume that most people would be 



84 

willing to make some trade-offs of one against the other. This may be illustrated 

using economic indifference curves. Each point on the curve in the figure below 

represents a balance of aggregate welfare and equality that some person will 

consider a satisfactory trade-off. As between different points on the curve, this 

person will be indifferent. The changing slope of the curve indicates that the 

amount of one value that would be traded against the other varies depending on the 

total for each value. It is likely that if aggregate welfare is very great, our 

hypothetical judge would be willing to trade more of it for a given increase in 

equality, and that if equality is very great, she would be willing to trade more of it 

for a given increase in welfare. The intuitionist is thus able to give a definite 

structure to her judgments, and in many cases is able to say that one arrangement is 

better or worse than another. Any point that is northeast of the curve, being greater 

in both values, is an improvement, while any point southwest of the curve, being 

lesser in both values, is an impairment. 

>.. ... -.J 
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TABLE I, Indifference Curve, Equality vs. Welfare 
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Mapping an indifference curve is said to yield "cardinal utilities" in more 

sophisticated versions, in which a lottery is introduced, so that persons can choose 

whether to gamble a quantity of one value against a probability of receiving some 

quantity of the other value in exchange. However, the "cardinal" values given still 

only express rates of exchange that would be chosen between goods or values. 20 We 

cannot meaningfully quantify any more fundamental or higher-order value, for 

example by multiplying units of welfare by units of equality at some point on the 

curve to get a quantity of "welfare-equality" that might mean something like the 

utilitarian's "utile." Such an attempt would lead to the indifference curve expressing 

an irrational indifference between greater and lesser amounts of the new good or 

value, rather than the rational exchanges between marginal goods which it does 

express. 

Because different persons' intuitive balancing of values will differ, so will 

their indifference curves. So while the intuitionist is able to describe with specificity 

how anyone person would balance competing values, she is unable to refer to any 

higher moral criterion which would enable us to adjudicate between different 

persons' judgments. The hope of the intuitionist is that persons' indifference curves 

will turn out to be so similar that broad agreement about the proper balance in actual 

cases will be possible; broad enough, at least, so that irresolvable conflicts in a 

pluralistic society will be few and minor. 
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Rawls attempts to refute intuitionism by doing what the intuitionist claims is 

impossible--presenting a criterion by which conflicting value principles can be 

weighted. In the system of his rules of lexical priority this weighing is 

accomplished by assigning absolute weight to one principle when it is compared to 

another. Rawls reasons that the parties in the original position will seek, insofar as 

possible, to establish a means of adjudicating their disputes and ordering their 

society. A system of lexical ordering that assigns some values absolute weight 

against other values will render determinate outcomes where claims based on those 

values conflict. While resort to intuition cannot be wholly avoided (for example 

when balancing different aspects of one value), it would be desirable to minimize 

the number of cases in which intuition is needed. The criterion for assigning the 

absolute weights of lexical ordering is the choice of the parties in the original 

position. This does not provide an ethical standard for judging conflicting claims; 

rather it provides a standard of rational prudence. 21 By using the maximin rule for 

decision under uncertainty and the device of the original position as a means of 

adjudicating among conflicting values, we can decide in advance of actual cases 

upon rules for determining just outcomes. Rawls argues that the parties in the 

original position would chose his lexical ordering for the principles of justice, 

thereby eliminating the need to balance liberty, equality, and welfare 

intuitionistically. 
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Rawls's initial statement of the First Principle called for the "most extensive" 

system of basic liberties. Because of problems in "inter-liberty" comparison and 

hence the notion of a maximal set of basic liberties suggested by H.L.A. Hart, 22 

Rawls has changed that to a "fully adequate" system of basic liberties. This can be 

expressed by the indifference curve below, in which no amount of equality gain 

would be exchanged for liberty below the "fully adequate" amount. The curve 

therefore stops at the point of adequacy of liberty. 

TABLE 2, Indifference Curve, Fully Adequate Liberty 

But "fully adequate" liberty is itself an indeterminate quantity, since it is 

composed of different basic liberties which in turn would be exchanged according to 

separate and incommensurable indifference curves. Rawls's curve thus introduces a 

simplifying assumption by choosing an arbitrary value for liberty as a constraint on 

further increases in equality. This assumption may in fact be a fair representation of 

actual person's indifference curves if those curves approach a slope of zero at about 



Rawls's "fully adequate" value. But two things may be said against taking the 

simplifying assumption to provide a ground for lexical ordering. First, a total 

quantity for all the basic liberties is itself an amount that can only be arrived at 

intuitively, since the indifference curves that represent exchange rates between 

specific basic liberties cannot be used to calculate a value for the total of basic 

liberties that would be deemed "fully adequate. II Second, even using an intuitive 

notion of a value for a set of basic liberties, actual persons' indifference curves 

would vary as to the point at which they turned nearly parallel to the equality axis. 
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Further, for an indifference curve to turn parallel to an axis would mean that 

the person whose curve is represented is, at a fixed amount of one value, indifferent 

to increased amounts of the other value. It is hard to imagine someone not having a 

preference for greater amounts of equality or welfare if they could be bought for 

./i·ee, unless the existing amounts were already of utopian quantity. Rawls's cut-off 

point therefore does not represent the indifference curves of persons in the real 

world, who would continue exchanging small amounts of liberty for big gains in 

equality up to the point where levels of equality became utopian. In other words, 

Rawls chooses an arbitrary cut-off point as a constraint on exchanges that is not the 

point at which actual persons' curves would parallel the equality axis. His attempted 

refutation of intuitionism for less than utopian societies is thus unconvincing. 

Rawls's full positive argument for the priority of the basic liberties, to which 

I now turn, is given late in A TheOlY ofJustice.2J There Rawls argues that the 
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special conception of justice is the long-term tendency of the general conception, as 

conditions of prosperity increase in a well-ordered society.24 As material well-being 

increases, the opportunity for the exercise of the basic liberties increases, and the 

incentive for sacrificing them for material gain and social advantage decreases. It is 

not necessary for all material wants to be satisfied for the lexical priority of liberty 

to take effect. So long as the parties know that they will have a sufficient portion of 

their material wants supplied, they will value the basic liberties above any 

incremental material advantage.25 Rawls takes it to be uncontroversial that these 

conditions are satisfied today in the Western democracies. 26 

Rawls uses liberty of conscience to illustrate this claim. Behind the veil of 

ignorance the parties know about the existence of minority religious or moral 

doctrines, but do not know if the persons they represent will hold a minority 

doctrine. The importance of religious or moral conviction is so great that the parties 

would be unwilling to risk a loss of their ability to hold and practice their religious 

or moral beliefs for any gain in other goods. To take such a gamble would show a 

lack of understanding of the nature of religious or moral conviction. 27 Further, in a 

well-ordered society in which basic material needs are met for all, equal citizenship 

is a more important basis for status and self-respect than wealth, so no one would 

consider it a gain to trade her political liberty for economic goods. 28 Rawls takes 

liberty of conscience and political liberty to serve as perspicuous models for the 

other basic liberties (freedom of the person, freedom from arbitrary arrest and 



seizure, the right to hold personal property, and the right to travel,29 so that 

analogous arguments for the priority of all basic liberties could be offered. 
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My criticism of Rawls's positive argument is twofold, and will adopt and 

expand on arguments made by H.L.A. Hart and Norman Daniels. First, it is not 

clear that the parties in the original position can know whether the persons they 

represent would not be willing to make some exchange of liberty for other social 

goods. Second, the social and economic goods distributed according to the second 

principle are essential to the ability to exercise the liberties guaranteed by the first 

principle, so the second principle is itself a liberty or freedom distributing principle. 

Gains in the social and economic goods may in their practical effect be gains in 

freedom, and hence could be weighed against and traded-off against losses in basic 

juridical liberty. 

The first point is made by Hart in a well-known article. 30 Hart' questions 

Rawls's claim that under conditions where all basic needs can be met, representative 

persons would only limit basic liberties for a net gain in liberty. He first questions 

whether in general it is possible to determine when there has been a net gain in 

basic liberty where one basic liberty is to be traded-off against another. For 

example, in deciding whether ownership of land is to include the right to exclude 

peaceable, temporary trespassers the rights to privacy and property would have to be 

weighed against the liberty to travel freely. Hart doubts that it can be intelligibly 

asked whether the representative citizen will prefer one liberty or the other. The 
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question is not answerable in principle if the only value that can be weighed is the 

value of liberty, since there is then no basis for determining a preference among 

these liberties. The question could be answered if it were to be determined by 

which alternative is likely to create greater equality of opportunity or distribution of 

goods to the worst-off. But that answer is ruled out by the lexical ordering of the 

two principles. So the cost of the priority of the basic liberties is indeterminacy or 

unintelligibility of the notion of sacrificing one basic liberty for a net gain in the 

system of basic liberties. 

Rawls's response to Hart's critique has been to change his formulation of the 

First Principle. Where he formerly spoke of the "most extensive system of equal 

basic liberties compatible with a similar system of liberties for all,,,31 he now only 

requires a "fully adequate scheme of equal basic liberties, which scheme is 

compatible with the same scheme of liberties for all. ,,32 Problems of inter-liberty 

comparison in determining a maximal system are thus pushed aside. 

More important to the present discussion is whether Rawls gives convincing 

reasons why the parties in the original position can know that the citizens they 

represent would not be willing to trade liberty for greater amounts or for equality of 

social goods other than liberty. Hart thinks they cannot. One point that can be 

made against Rawls here is that priority of liberty is contrary to our considered 

convictions about limitations on liberty that we presently accept because of the gains 

in other goods that result. Examples are laws prohibiting libel and laws prohibiting 



uses of private property that cause degradation of the environment. The former is 

restriction of freedom of expression in order to prevent suffering, and the latter 

restricts the freedom to hold personal property in order to promote general welfare. 
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It might be argued that in some cases the harms that result from 

environmental degradation amount to limitations on the capacity for action, as when 

pollution of a lake is a de facIo prohibition of its free use. Laws prohibiting 

pollution can then result in a net gain in freedom. But some environmental 

regulation, for example the prohibition of motor vehicles in a wilderness area, or of 

strip mining in the national parks, or protection of endangered species, cannot be 

plausibly construed as restrictions on liberty that result in a net gain in freedom, 

unless we begin to define freedom in an ad hoc way that begs the question whether 

a gain in welfare is also a gain in freedom. For example, the last two restrictions 

could be said to increase the freedom to enjoy the absence of noise from motors or 

to breath clean air or to not see ugly and unnatural landscapes. But any gain in 

welfare could be described as a gain the freedom to enjoy some aspect of well

being. Without reference to the quality of a wilderness experience, or the suffering 

caused by air and noise and visual pollution, there would be no convincing 

justification for these liberty limiting laws. If we wish to bring our theoretical 

principles into line with our considered convictions about such regulation, we will 

need to be able to weigh liberty against welfare rather than give liberty a blanket 

priority. 
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Another argument against the lexical priority of liberty is analogous to the 

earlier argument that we cannot maximize basic liberties because we cannot 

determine when a net gain in liberty has occurred. In that argument, we saw that 

representative citizens may differ in the value they place upon different liberties. 

Similarly, it is impossible to say that all citizens under conditions in which basic 

material needs have been met would not wish to make some sacrifice in basic liberty 

in exchange for a gain in welfare. For example, the parties in the original position 

do not know if they will be off-road vehicle enthusiasts who wish to operate their 

vehicles in the national park wilderness areas, or environmentalists who would 

prohibit access to some areas altogether in order to preserve an endangered species. 

The former could acknowledge that their activity results in a loss of enjoyment for 

other persons, or the extinction of a unique local species, but contend that such 

harms to welfare cannot outweigh their loss in freedom to travel and to own and use 

property. The latter could acknowledge that the regulations they favor result in a 

loss of basic liberty, but contend that such loss is justified by gains in the welfare of 

another species. There seems to be no basis on which the parties in the original 

position (now in its legislative stage) could take one position or the other to be 

uniquely rational, or uniquely in accordance with our considered convictions about 

justice. They are thus unable to decide upon the lexical priority of the first 

principle. 
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Finally, there may be those whose taste and temperament would lead them to 

sacrifice even liberty of conscience and political liberty for material gain. Such 

persons may well understand the importance of religious and moral conviction for 

others who would not accept such a trade off, but simply not share those values. It 

would not be manifestly unreasonable, for example, for some to choose to give up 

some of their political rights to a benevolent despot who is capable of granting 

utopian levels of prosperity and happiness in exchange. As Hart puts it, the parties 

in the original position are unable to say whether it is worse to be a person who 

wishes to exercise lost liberties and does not care for the extra wealth for which they 

have been exchanged, or to be a person of the least advantaged economic class who 

would gladly surrender some liberty for great material gain. Rawls is committed to 

saying the first is the worse-off, so that the parties in the original position, using the 

maximin rule for decision under uncertainty, would choose the priority of the basic 

liberties. But it is hard to imagine what could be said to someone who denies 

Rawls's conclusion. There is nothing uniquely rational about the preference for 

liberty. 

Here the recent changes in Rawls's justification for the principles derived in 

the original position may be relevant. Rawls now deemphasizes what in A TheOlY (?l 

Justice seemed central to his theory--the derivation of principles of justice from a 

theory of rational choice. What matters most about a theory of justice is not, he 

says, its epistemic justification, but its ability to stabilize and unify an overlapping 
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consensus of the pluralistic views present in a contemporary liberal state. 33 The 

original position is structured not so much to reflect a set of conditions that we are 

to find self-evidently rational as much as to reflect the shared convictions actually 

held by persons in a liberal democratic political culture about equality, fairness, and 

freedom. 

It might mirror the convictions that we in such a culture hold to say that the 

person who values lost liberties more than the extra wealth for which they have been 

exchanged is worse-off than the least advantaged person who would trade basic 

liberties for material gain. The problem with this proposal is that our convictions 

about what is reasonable are supposed to be expressed in the structure of the original 

position, not in the deliberations of the parties in the original position. Once the 

original position has been given its proper structure, the deliberations of the parties 

may be directed at maximizing their own good after the veil of ignorance is Iifted.34 

Rawls does provide that the process of reflective equilibrium allows for adjustment 

of the conditions of the original position to accommodate strongly held considered 

convictions. 35 But when we look to these the problem is just the same one that we 

had hoped to solve--our considered convictions about exchanges of incommensurable 

values may well differ. Since neither choice about who is the worst-off 

representative citizen is excluded by the conditions of the original position, we 

cannot now import a conviction in favor of either liberty or equality or welfare into 

-----"---



the self-interested deliberations of the parties in order to sway the outcome. The 

priority of liberty is thus not generated by the device of the original position. 

3.6 The Worth of Liberty. 
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A different argument against the lexical priority of the first principle is 

adumbrated by Hart, and adduced in detail by Norman Daniels. 36 Daniels attacks 

Rawls's attempt to reconcile equal liberty under the first principle with economic 

inequality under the second principle. For this purpose Rawls introduces a 

distinction between equal liberty and equal worth of liberty. 37 Rawls says that he 

will not consider the inability to take advantage of one's liberty as a result of 

poverty, ignorance, or lack of general means as a constraint on liberty. Instead, he 

will think of these as constraints on the value of liberty. The complete system of 

liberties is to be equal under the first principle, but some are better able to exercise 

these liberties than others due to greater wealth and power. "The lesser worth of 

liberty is, however, compensated for, since the capacity of the less fortunate 

members of society to achieve their aims would be even less were they not to accept 

the existing inequalities whenever the difference principle is satisfied." 38 The idea is 

that the two principles together will maximize the worth of liberty for the 

representative least well-off person, although the same liberty will not be worth as 

much to her as it is to those better-off. 

---_ ..... - .. _._.- ...... . 
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Daniels suggests that if the inequalities allowed under the second principle 

were to be very small, then the distinction would be acceptable, but only because the 

differences in the worth of liberties would be very small. However, there is no 

theoretical limit on the size of inequalities that might be of maximal benefit to the 

least well off, and parties in the original position would have no assurances that they 

might not be very great. The parties in the original position do know general facts 

about human psychology and social theory. That should give them reason to think 

that inequality of wealth and power is a cause of unequal ability to exercise liberty, 

so they may consider that in choosing principles. (Strictly speaking, they choose the 

two principles and the priority rules in the first stage of the original position, where 

they are ignorant of the historical circumstances of their society. However, just the 

general social and psychological knowledge allowed to them there should suffice to 

put them on guard against the effect of wealth and power on liberty.) 

Daniels then argues (1) that in fact, the second principle inequalities do 

produce substantial inequalities in liberty; (2) that the distinction between equal 

liberty and equal worth of liberty is arbitrary; and (3) that the same argument that 

Rawls uses to justify selection of equal liberty under the first principle applies with 

equal force to selection of equal worth of liberty, so for internal reasons Rawls 

cannot include the worth of liberty as one of the social goods that are distributed 

under the second principle. Considering Daniels's points in order: 
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1. Inequalities in wealth and power do produce unequal liberty in Rawls's 

favored examples of liberty of conscience and political liberty. For example, the 

wealthy can advance their ideas more extensively through the media than the poor 

can. They have greater influence over the choice of candidates for office than the 

poor and can exercise their rights in the criminal justice system more effectively by 

having access to better counsel. If their religious beliefs require expensive 

pilgrimages, they are freer to exercise those beliefs. Rawls acknowledges that 

inequalities in wealth create inequalities in the exercise of Iiberty,39 but hopes that 

such inequalities can be dealt with as an effect of the difference principle by his 

distinction between liberty and the worth of liberty. 

Rawls has a further reply to Daniels on this point, but their difference is not 

readily resolvable. The mechanisms by which the better off maintain their political 

power arc complex. Whether they can be neutralized by procedural rules such as 

public financing of elections is, as Rawls says, "beyond the scope of a philosophical 

doctrine".40 Rawls acknowledges the difficult, trial-and-error nature of establishing 

regulations to ensure the worth of the political liberties, but seems cautiously 

optimistic. 41 Daniels simply denies that neutralizing the greater political power of 

the affluent is possible.42 Given the unanswered and empirical nature of the 

question, the parties in the original position would appear to have no reason to 

accept the separation of equal liberty and equal worth of liberty Rawls proposes. 

However, if the parties have the general knowledge that no distributive scheme has 
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ever succeeded in equalizing the worth of political liberty between the rich and the 

poor then if they gave the basic liberties the priority Rawls claims they would, they 

would have grounds to reject the idea of locating the worth of liberty within the 

difference principle rather than the equal liberty principle. 

2. Rawls defines liberty so as to exclude economic factors as a constraint on 

liberty itself (they only constrain its worth).43 As constraints on liberty itself he 

accepts laws, public opinion, and social pressure. But in what meaningful way does 

one's inability to exercise a liberty because of social pressure differ from one's 

inability to exercise it because of economic constraints? 

One possibility for Rawls in response would be to argue that while laws and 

social pressures come from the acts of other agents, economic constraints are more 

like differences in innate ability; that is, they arise naturally. But this possibility is 

unavailable to Rawls because economic organization is not given as a fact of human 

nature in the original position; rather it is to be determined after the principles of 

justice are constitutionally protected. In Rawls's theory, the market is not treated as 

an uncontrollable force of nature. It is subject to regulation and manipUlation in 

order to advance the second principle. Economic constraints are enforced by 

property laws, and directly affect one's use of the legal system to enforce and 

protect one's basic liberties. So it appears that the distinction between laws, public 

opinion, and social pressure, which are taken by Rawls to be constraints on liberty 



itself, and economic well-being, which is taken to only constrain the worth of 

liberty, is an arbitrary one. 
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3. Rawls's distinction between liberty and worth of liberty is inconsistent for 

reasons internal to his theory, because the argument for equal liberty applies with the 

same force and for the same reasons to equal worth of liberty. Rawls argues for 

equal liberty of conscience (and by analogy for the other basic liberties) by using 

maximin reasoning. The parties in the original position will want to make the worst 

case as good as possible. Accordingly, he argues, they understand that the 

importance of moral and religious convictions is such that they cannot gamble on a 

worst case in which they are unable to meet their moral and religious convictions. 

They must therefore reject majority will or utilitarianism as principles for the 

distribution of liberty of conscience, since those who wish to practice an unpopular 

minority religion might find themselves unable to do so. Only equal liberty of 

conscience will guarantee a tenable position for the worst-off. 

But, Daniels argues, the same reasoning applies to the worth of liberty. It is 

the pelformance of one's moral and religious obligations that matters. The liberties 

are only instrumental to this performance. The reasons for choice of equality in 

distribution of basic liberties do not distinguish among the sources of obstacles to 

their exercise. The representative worst off person who for economic reasons is 

unable to exercise the liberties granted by law is just as bad-off as if they were 

denied by law. 
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Rawls says in his 1981 Tanner Lectures that to attempt to equalize the worth 

of liberty of conscience, for example by public financing of expensive pilgrimages, 

would result in a complete breakdown in social order. He concludes that equal 

worth of liberty must be excluded from the First Principle."4 But an alternative 

conclusion can be drawn from Rawls's argument. We might conclude that equal 

worth of the basic liberties is to be included in the First Principle, so long as 

appropriate constraints are imposed on persons' choice of comprehensive moral 

conceptions (such as excluding religious beliefs that require expensive pilgrimages). 

The argument that the source of the obstacles to exercise of liberty of conscience is 

irrelevant comes back again. Under the latter alternative, the person who is unable 

to make a pilgrimage is no worse off than under Rawls's alternative. He may be 

better off in terms of his ability to exercise his liberty of conscience if he holds one 

of the officially sanctioned religious beliefs whose equal worth is guaranteed. 

Daniels conclusion--that Rawls's distinction between liberty and the worth of 

liberty fails--would appear to remain unrefuted. Political egalitarianism cannot be 

separated from economic egalitarianism. This, Daniels says, leaves Rawls with two 

choices. First, he can include the worth of liberty within the first principle. But 

then all inequalities in wealth, income, and other social goods that affect the worth 

of liberty are ruled out. This would call for an economic equality that Rawls never 

considers, and interestingly, it is the first principle rather than the second that packs 

the egalitarian economic punch. Second, he can reject the claim that economic 
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inequality necessarily affects the worth of liberty. But there is no argument that 

equal worth of liberty can be achieved with inequality of wealth and power, and it 

seems an impossible point to prove by philosophical argument. 

Daniels never considers a third possibility: elimination of the priority of equal 

basic liberty, and a return to the general conception of justice, with intuitionism as 

the only guide to priorities. Since Rawls's argument against intuitionism and his 

argument for the lexical priority of basic liberty have both been unconvincing, this 

would seem a natural conclusion, and it is the one that I draw. 

3.7 An Interim Summary. 

The argument in this chapter has been complex and dialectical. To 

summarize where we have been and where we are going at this point would be 

helpful. 

I first asked whether ignorance, as opposed to irrationality, could provide a 

basis for paternalistic treatment of teenagers under liberal (Rawlsian) political theory. 

If this were to be the case, the utilitarian concerns of philosophers such as Laura 

Purdy might be accommodated within a liberal theory of paternalism. I concluded 

that the analogy between the general lack of factual knowledge of the teenager and 

the decision-relative, short-term incompetence of a person lacking information about 

a medical procedure or an unsafe bridge is unsuccessful, and will not serve to justify 

legal guardianship over the teenager. 
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Next, I asked whether parties in the original position would choose 

paternalistic treatment not only in the case of their irrationality, but also in the case 

of their imprudence. A first answer was that the parties would reject this 

paternalism, since they could not think it probable that most persons prevented from 

typical imprudent actions would later say that we had done the right thing by 

interfering with them. I then looked to whether, if we could be confident that in 

some case of imprudence most persons would later appreciate our interference, such 

interference would be justified under Rawls's theory of liberal paternalism. There I 

concluded that Rawls is ambiguous. He appears to say that a scheme of penalties 

designed to motivate prudent action is permissible because it would be chosen in the 

original position. Yet this could justify perfectionist policies that are at odds with 

the general tenor of Rawls's theory, and with the liberal notion that government 

should not enforce a conception of the good. Paternalism to prevent imprudent or 

weak-willed behavior was seen to sit uneasily with Rawls's liberalism. 

I next asked whether Rawls's proviso that under the first principle liberty 

may be restricted for the sake of a greater freedom could provide a "pseudo

paternalistic" ground for restrictions such as guardianship over teenagers, if it is 

plausible that their freedom, rather than welfare, would be enhanced. I concluded 

that the greater freedom Rawls speaks of is not just de jure but also de facIo or 

"sociological" freedom, so that it would appear that if autonomy and choice are 

generally expanded by extending the compulsory socialization and education of 
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children into their teenage years, this "pseudo-paternalism" is sanctioned by Rawls's 

theory under the first principle. But I acknowledged that we ought to feel uneasy 

about pseudo-paternalism under Rawls's theory. The de facIo notion of freedom 

seems to bring in considerations of welfare and equal opportunity that the first 

principle seeks to exclude. Once again, there is a tension in Rawls's thought. On 

the one hand, he wants rigid priority of liberty once the conditions of justice obtain. 

On the other hand, he seems to acknowledge as net gains in freedom cases that 

cannot easily be distinguished from gains in opportunity and welfare. 

Last, I looked at important criticisms of the priority of liberty under the first 

principle that were raised by Hart and Daniels. Hart argued that the idea of a 

maximal set of basic liberties is unintelligible, and that we cannot say that it would 

be irrational to prefer greater material prosperity to greater liberty under the 

conditions of justice. Rawls has responded adequately to the first criticism, but not 

to the second. 

Daniels argued that Rawls's distinction between equal liberty and equal worth 

of liberty is arbitrary and inconsistent with the argument that grounds equal liberty. 

Rawls has responded that the equal worth of political liberty can be achieved by 

proper institutions, and that equal worth of liberty of conscience must be excluded 

from the first principle to avoid social breakdown. The first response is an empirical 

claim for which the evidence is unconvincing, and the second can lead to alternative 

conclusions. Daniels suggested that we might conclude that inequalities in wealth 

--------_._--------



and other social goods should be eliminated, the alternative of saying that unequal 

wealth and power can be prevented from creating unequal worth of liberty 
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appearing implausible. I suggested two more alternative conclusions. The first is to 

guarantee equal worth of liberty while making this socially feasible by limiting 

permissible moral and religious conceptions. The second is to give up the lexical 

Rawlsian priority scheme and return to the "general conception" of justice, with such 

casuistical guidelines for balancing liberty, equality, and welfare as may be possible. 

I do not wish to argue for the first of my suggestions. It was offered only to 

show that Rawls's argument about social breakdown does not compel his conclusion. 

But I will develop my second suggestion in the following chapters. I will explore 

the uses and limits of an approach which draws upon both the device of the original 

position and intuitionistic balancing of incommensurable values as means of 

determining the proper scope and methods for paternalistic treatment of children. 

---- ---~~~---~~--
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4. THE SCOPE OF PATERNALISTIC AUTHORITY 

4.1 Introduction. 

In Chapter I I offered a liberal justification, based on Rawls's device of the 

original position, for paternalistic interference with the liberty of an incompetent. 

The criterion for such interference is whether a person lacks the capacity for 

autonomous choice. It is uncontroversial that a paternalistic agent may act to 

advance the best interests of the incompetent. For a child, we saw that this may be 

defined as obtaining an adequate supply of the natural and social primary goods. 

But we allow parents and guardians to interfere with children's liberty in 

innumerable ways that cannot be said to advance the child's best interests, or to be 

aimed at acquiring for the child the primary goods. Some of these may be neutral 

with regard to the well-being of the child--for example, serving hot dogs for dinner 

when the child would like hamburger. Ferdinand Schoeman offers the example of 

taking children on a vacation that they find boring, when they would rather stay at 

home. I While this may not advance the best interests of the child, neither is it 

likely to be harmful. But some parental actions may be taken with the knowledge 

that they will likely cause a net hardship to the child. An example of this type given 

by Schoeman is of a parent who socializes a child into a minority culture (that of the 

Cheyenne, in Schoeman's example), knowing that the child's life would likely go 

better as a member of the mainstream culture. * 
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Even within a family that no one would deem abusive, parents shape their 

children's lives in many ways that are not readily classified as either harmful or in 

the child's best interests, ranging from taste in foods to deeply held religious 

convictions. They introduce their children to the kinds of personal and social roles 

they consider acceptable. They provide the child what is at least at first an 

unquestioned model of value. Once a paternalistic agent is entrusted with the 

guardianship of a child, we seem to take for granted a broad range of control that is 

not at all obviously necessary for obtaining for the child an adequate supply of the 

primary goods. The question I take up in this chapter is the justification for this 

incidental or collateral authority. What, then, are the limits of the authority of a 

parent or other paternalistic agent to interfere with the liberty of a child for purposes 

other than to serve the child's best interests? 

4.2 Parental Authority. 

We can conceptualize the authority of a parent as bounded on two sides. On 

one side it is constrained by the positive duty to act in the child's best interests--to 

acquire for the child an adequate amount of the primary goods. On the other side 

parental authority is constrained by negative duties corresponding to the ordinary 

negative individual rights held by the child, such as to not be battered or sexually 

molested. Between these two boundaries is a grey area in which the parent is free to 

act in ways that limit the liberty and even the well-being of the child, while neither 
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tending to increase the child's supply of primary goods nor violating negative rights 

held by the child that the state is willing to enforce. 

Schoeman claimed that there are "parental role rights" which generate "family 

integrity claims," and that these are illiberal rights which cannot be actively enforced 

by a liberal state.3 These rights are supported, Schoeman says, by the independent 

value of intimacy.4 They are best understood not in the individualistic language of 

rights, but in the language of poetry and myth. The liberal state, recognizing these 

values, allows parental agents this area of action with which it will not interfere. 

However, once the state judges that parental authority has been exceeded and 

interferes with that authority, its liberal values prevent it from acting other than in 

what it sees as the child's best interests. 5 

I will raise two points against these claims. First, the policy of most courts is 

to favor keeping children in the custody of their biological parents, and courts are 

reluctant to terminate parental custody, even where that might appear to be in the 

child's best interest, until long after the point where they are willing to first 

intervene to protect the child.6 The claim that after the state intervenes to protect the 

child from the parent it is only willing to act in the child's best interests seems 

inconsistent with actual practice. 

Second, by deferring to parental authority over the area of actions that are 

neither in the child's best interests nor abusive, the state does grant the "parental role 

rights" which Schoeman claims are derived otherwise. By not intervening in some 
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exercises of parental authority the state gives a legal right to the parents to act as 

they do. Indeed, if we are talking about legal rights it is hard to see the sense of 

saying there could be any that are not granted by the state, since the state is the 

means by which legal rights are enforced. What Schoeman refers to here by way of 

illustration is the absence of any active enforcement by the state of parental authority 

to act in the grey area between best interests and abuse. There is no case at law of 

which he knows in which parents have been aided by the courts in enforcing these 

parental role rights against their child. 

But Schoeman looks too narrowly for cases in which parents have sought 

injunctions against their children. Other kinds of state intervention operate to 

enforce a broad scope of parental control. Surely any time the police catch a 

runaway minor and the judicial system returns the child to her parents' custody 

parental role rights have been enforced by the state. Even where parental custody 

has not been actively enforced, the state passively supports it by the limited options 

it offers the child. It does not offer any likelihood of parenting that will better 

support the child's best interests. The alternative to parental custody as a ward of 

the state is with good reason a frightening non-alternative for any but a desperate 

child, so the child is offered a system of remedies by the state for any kind of 

infringement of her rights by her parents that is slanted in favor of maintaining their 

control. By enforcing these meager options by means of the police and courts, the 

state participates in enforcing the "illiberal" authority of parents to direct their 
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children's lives. Can it do this in a way that is consistent with liberal principles, or 

is ordinary family life in contemporary western society a violation of basic liberties? 

Charles Fried tries to invoke the liberty rights of parents as a justification of 

parental control over children. He argues that the right of parents to form their 

children's values and life plans is an extension of the parents' basic right to practice 

their own values and implement their own life plans. These values and plans often 

include having children and raising them in certain ways. If parents are not able to 

do so, their own life plans and values will not be realized. But we are not generally 

justified in coercing others just because our own values call for it. Why should the 

right to live according to one's own values extend to the right to exercise power 

over the lives of one's children? Fried offers two answers, neither of which is 

developed at any length. The first is that such parental power stems from the "facts 

of reproduction. ,,7 The second is that since children are unable to choose their own 

values, and society at large does not have the right to do so, parents get the right to 

choose those values in virtue of their biological connection and the default of all 

alternatives.s 

Amy Gutmann has criticized the first answer as proving too much, in that it 

leaves no room for the state to limit parental authority.9 In fact, the answer falls 

short of offering a justification at all for parental authority. It points to a biological 

fact as if it were a justificatory argument. What is missing from this "argument" is a 

major premise linking biological parenthood with the moral and political authority to 



act other than in the child's best interests. Rather than proving too much, bare 

reference to the fact of biological parenthood proves nothing. 
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The second argument, as Gutmann notes, also fails to connect with a parental 

right to act contrary to the child's best interests. Fried does not show why the state 

is the only alternative to the biological parents, or why the state must be eliminated 

as a potential paternalistic agent if in fact it would serve the child's interests better 

than the child's biological parents. Even if we grant that the parents are the only 

parties available to instill values in a child in a liberal state, it still does not follow 

that they may do this in a way that does not serve the child's best interests. The 

scope of their authority to act under their agency is what is at issue here. We cannot 

beg that question by assuming that authority to be as broad as it is under current 

practice. 

However, an argument for giving broad scope to parental authority that is not 

offered by Fried is available. An agent is presumed to have any incidental powers 

that are necessary to the performance of the agent's duties. If the fundamental duty 

of the agent is to protect the rights of the incompetent by acquiring for the 

incompetent an adequate supply of the primary goods, pragmatic necessity will 

dictate that the agent have the power to coerce the incompetent in ways that are only 

indirectly supportive of that duty. The family performs numerous complex 

functions, and parents need broad discretion over the lives of their children in order 

to keep it functioning. Many of these exercises of discretion are not directly aimed 
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at acquiring for an individual child some primary good, but it may be argued that 

overall they function as parts of a system that does serve the best interests of the 

children by acquiring an adequate supply of the primary goods for them all. If 

parties in the original position would choose to be treated paternalistically in the 

event their incompetency, they would also choose to give their paternalistic agents 

such powers as are incidentally necessary. There is a wide range of nonabusive 

ways in which those incidental powers can be exercised, and since they must be 

exercised in some way, any way that falls within that range is permissible and 

justified, since it would be agreed to in the original position. 

112 

The key word in this argument is 'necessary.' Parties in the original position, 

in providing for others to act paternalistically toward them in the event of their 

incompetence, would agree that their paternalistic agents have only such incidental 

power to coerce them as is necessary for the protection of their best interests. How 

much parental authority may reasonably be called necessary? 

One response might be to say that this would be the scope of authority that a 

person would require in order to enter into an agreement to act as a paternalistic 

agent. As Fried recognizes, part of what induces people to become parents is the 

opportunity to shape their children's lives and values, and without this power they 

might not agree to the undertaking. So the scope of parental authority ought to be 

that amount which a reasonable person would require before entering into an 

agreement to become a parent. In our society that would include the broad 
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discretion we presently allow to parents; less would certainly frustrate the reasonable 

expectations of those who take on a parental role. 

The problem with this proposal is that it seems to offer no perspective from 

which to criticize whatever parenting practices are found in a society. It is 

reasonable for people to expect that they can continue doing things as they have 

previously been done. Yet surely there are some aspects of our child rearing 

practices that are mistaken and in need of correction. By allowing reasonable 

expectation of prospective parents to define the scope of parental authority we lose a 

critical stance from which to make such corrections. A focus on reasonable parental 

expectations as definitive of the scope of parental authority can only perpetuate a 

status quo that may not itself be justified. 

Another possibility for the parties in the original position to consider is that 

parents be given only the minimum authority necessary for securing an adequate 

supply of the primary goods. What constitutes an adequate supply of these goods is 

unquantified and perhaps unquantifiable; there is much disagreement about the prior 

issues of what properly belongs on the list, and whether an objective list is 

possible. 10 But even if we were to assume that these problems could be solved, it 

seems implausible to think that all families could acquire these goods for their 

children with the same minimum of parental authority. On the other hand it seems 

plausible that in some families an increase in parental authority over the minimum 

would result in an increase in children's supply of primary goods over what is 



merely adequate. To seek to minimize parental authority thus may run counter to 

the child's interest in getting a greater share of primary goods than the minimum. 
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The Rawlsian approach to parental authority should not focus solely on the 

needs of children or of parents, but on what persons in the original position would 

agree to in the expectation that over the course of a lifetime they will live under the 

institutions of their society both as child and as parent. If we look from the 

perspective of what the parties would require should they turn out to be children, we 

are left with a somewhat vague answer: whatever authority is reasonably necessary, 

given the conditions the society is in, for performance of the parental duty to acquire 

for the child or assist the child in acquiring for herself an adequate supply of the 

primary goods. The parties will also want to consider what they would require as 

parents, beyond the veil of ignorance. We rejected the reasonableness of requiring 

the degree of parental authority to be determined by the usual custom in society, 

since the parties would want to be able to critically question that status quo. A 

tentative answer may be given here that is vague in a way analogous to that of our 

prior answer from the children's perspective: as parents the parties would want 

whatever authority is reasonably necessary, given the conditions of their society, for 

pursuit of a conception of the good that includes the rewards of parenting. This 

would include love, intimacy, and all the subtle joys of guiding, teaching, and 

eventually launching on her own another person. That is not to say that these things 
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are all owed by children to their parents. The parent is only entitled to the authority 

needed to pursue these goods, not the goods themselves. 

A stable institution of the family will need to satisfy both perspectives. That 

is, it will relegate to the parents such authority as is reasonably necessary for 

obtaining for their children an adequate supply of the primary goods, and, consistent 

with that goal, such other authority as is reasonably necessary for people to find 

parenting worthwhile. So long as that other authority does not conflict with the 

adequacy of the child's supply of primary goods, the requirements of both parents 

and children may be satisfied. If it should be the case that such conflict cannot be 

avoided, the family institution will be unstable and would not be agreed upon in the 

original position, since the parties could not be assured that at some period of their 

lives they would not find themselves untenably bad off, either as child or as parent. 

When we turn to fitting substantive rules to the parties' requirements from 

the original position, the difficulty lies in fleshing out the meaning of reasonable 

necessity in these contexts. We will need to look to extraordinarily complex 

problems of social, economic, and psychological necessity, and this soon leads to 

empirical questions that cannot be answered by philosophical analysis. But while 

we may have a frustratingly large grey area, some things can be said about what 

falls on either side. 

Certainly it is necessary for the family to live within its budget. The child 

may be fed hamburger when she would prefer filet mignon, kept at home when she 
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would rather vacation in Europe, and given a cloth coat when she would choose 

furs. Some choices that must necessarily be made one way or another may not 

satisfy every family member, but these choices may be made without violating any 

rights. If the parents prefer vanilla, they may buy a quart of vanilla ice cream even 

though the child wants chocolate. 

Yet even the young child has a right to have some preferences respected, and 

even in seemingly trivial matters. If the child wants a chocolate cone at the ice 

cream stand, his rights are violated if parents insist on his eating vanilla just because 

that is their preferred flavor. Such disregard for valid preferences will likely detract 

from the child's acquisition of autonomy and self-respect, and thus conflict with the 

parents' obligation to help the child acquire the primary goods. From another 

perspective, we may say that the child is already fully competent to decide between 

flavors of ice cream, and as with any person, to deny her competent choices is a 

violation of her moral rights, and this is so regardless of whether she is under a legal 

guardianship. Where there is no sufficiently weighty good to be achieved by 

overriding the child's preferences (and such good might be either the child's or 

some other family member's), the claim of reasonable necessity fails, and the child 

is entitled to have her choices respected. 

The more difficult cases will involve more far-ranging choices, such as career 

paths, personal associations, and religion, where the parents' conception of the good 

is strongly held. We can start with easier cases at the extremes and work toward the 
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hard cases in the middle. For example, parents would certainly be justified in 

refusing the eight-year-old's request to leave home and join the circus (even if it 

were legally permissible). Here the parental coercion is simply aimed at protecting 

the child from harm, and can be justified by appeal to a primary goods standard. On 

the other hand, parents' refusal to permit their child to be friends with a classmate 

solely because of that classmate's ethnic or religious background would be wrongful. 

The interference with the child's autonomy here is substantial, and not justified by 

either paternalistic protection or reasonable necessity. 

4.3 Religion. 

Religion and education are fertile areas in which to find hard cases (I will 

deal with education at greater length in chapter 7). Both these areas were at issue 

before the Supreme Court in the case of Wisconsin v. Yoder, II in which the Court 

. upheld the right of Amish parents to terminate their children's formal education at 

age fourteen in the face of state law requiring schooling to age sixteen. The Court 

based its ruling on the right of the parents to the free exercise of their religion. Yet 

it is not clear that this was so much a direct requirement of the Amish religious faith 

as a practical strategy for perpetuating their community and culture, by keeping 

adolescents from coming in contact with foreign ideas, and further by keeping them 

from acquiring the knowledge and skiIIs that they would need to succeed outside of 

the Amish community. The religion of the parents apparently requires perpetuation 
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of their faith through their children, and this was their chosen means, although 

perhaps not a necessary means, of carrying that out. But even if we grant that 

termination of their children's formal education at age fourteen is a religious 

requirement for the Amish, the majority never considered whether parental rights to 

free exercise of religion were in conflict with children's rights to self-determination. 

Justice Burger, writing for the majority, was lavish in his praise of Amish society 

and values. Only Justice Douglas, dissenting, entertained the notion that the Amish 

children had rights that ought to be considered. 12 An eighth grade education, he 

pointed out, might prepare a child for life as an Amish farmer, but it would 

effectively foreclose most other possibilities that the modern world has to offer. 

Douglas chose to side with the right of Amish children to self-determination. 

The right to free exercise of a religion has never been construed to be 

unlimited. In general the rights of one person end where they infringe the exercise 

of a like right by another. 13 The Supreme Court has elsewhere held that the right to 

practice a religion does not include the right to make martyrs of one's children. 14 In 

the case of free exercise of religion, and the general right of parents to pursue their 

own conception of the good, the right of parents does not extend so far as to 

preclude those rights for their children. So parents do not have the right to force 

religious practices upon a child who is capable of rationally forming her own 

religious views. But if they do not have that right, then neither do they have the 

right to achieve them same end by indoctrinating children who are not yet capable of 
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forming such views in a way that will effectively deny them the later exercise of 

meaningful choice. A child who has never been exposed to alternative religious 

beliefs and practices and told that these alternatives are viable conceptions for those 

who follow them has not had her religious liberty respected. 

This will be problematic where the religious beliefs of the parents call for 

isolation from alternatives, or for the presentation of alternatives as nonviable, as for 

example when the parents' religion holds that nonbelievers cannot achieve salvation. 

In such cases there will be a hard, even tragic conflict. It is not necessary for the 

state to dictate to parents what they must teach their children about religious 

alternatives. A less intrusive means of protecting the child's right to free exercise is 

for the state to mandate the respectful presentation of a wide range of religious 

beliefs and practices as part of a child's required school curriculum. 

This may conflict with what the child is told at home, and such conflict may 

be deeply disruptive to the harmony of some families' lives. Our test for parental 

authority is whether it is both reasonably necessary for obtaining an adequate supply 

of primary goods for the child, and whether it is reasonably necessary for pursuit of 

the legitimate goods of parenting. Where these are in conflict we can attempt a 

resolution by referring directly to choice in the original position. The primary goods 

test is not an alternative to the test of choice from the original position. Rather, it is 

a short way to refer to choice from the original position in cases where the pursuit 

of different primary goods does not result in conflict. Where such conflict exists, as 
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in the salvation/damnation case (the parents' freedom of conscience conflicting with 

the child's) a pairwise comparison using maximin reasoning reflects the original 

position decision procedure at a more fundamental level. In some such cases we 

may feel confident that all persons within a polity would balance interests in the 

same way (when there is a broad overlapping consensus of intuitions), but more 

often we will be unable to adjudicate the conflict determinately. 

This may be illustrated by an attempt to adjudicate between the alternatives 

of disrupting family harmony or denying parents the full practice of their religion on 

the one hand and denying children their religious liberty on the other (and I must 

stress that this would be not merely the denial of this liberty during childhood, but 

effectively be over the course of a lifetime). We apply the device of choice by 

maximin reasoning from the original position, keeping in mind that freedom of 

conscience is Rawls's example par excellence of a basic liberty and hence a primary 

good, while for some parents raising a child to have certain religious beliefs is 

essential to their conception of the good. Not knowing whether we will be members 

of a family in which the parents' religious doctrine is contradicted by the 

presentation of religion in the schools on the one hand, or children whose free 

exercise of religion is denied by their childhood indoctrination on the other, but 

knowing the importance of religion in many people's lives, we mllst ask who is the 

worse off. The parents' free exercise is interfered with in the one case, and 
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furthermore the happiness of all family members may suffer. In the other case, the 

children of these same families are denied their basic freedom of religion. 

Rawls, with his emphasis on the lexical priority of basic liberties as the first 

principle of justice that would be chosen in the original position, would hold that the 

children in the latter case are the worse off. Their basic liberty has been denied, 

while in the former case, the same basic liberty has only been narrowed in scope. 

Such narrowing is consistent with Rawls's first principle, which specifies that each 

person is entitled to the greatest equal liberty consistent with a like liberty for others. 

Under Rawls's first principle the parents have no liberty to exercise their religion in 

a way that would deny religious liberty to their children. Further, the unhappiness 

that might result in the former case cannot, for Rawls, be weighed against the value 

of a basic liberty. 

I have challenged in chapter 3 Rawls's conclusion that the parties in the 

original position would give an absolute priority to the basic liberties. That 

argument may be extended to the present case. We cannot say, so the argument 

goes, that the child denied her religious freedom is in all cases the worse off. In 

some cases, the disruption of family life caused by conflict between the teaching of 

parents and the teaching received in school may create lasting emotional scars, 

which may impair the child's functioning and happiness throughout her life. In 

other cases, the parents' belief may be that the state's training, if it has the desired 

effect of convincing the children that they might pursue a religion other than that of 
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their parents, condemns their children and perhaps themselves too to eternal 

damnation. We are unable to say with certainty who is the worse off, and cannot 

rely on a rule of lexical priority to make the hard decision for us. My own 

considered judgment about how to balance the interests here would favor the 

freedom of the child, but I have no further argument to offer to one whose 

considered choice differs. As we saw in chapter 3, we can only hope for widespread 

agreement (an "overlapping consensus") about the balancing of incommensurable 

values. 

A somewhat different problem may be presented by the case in which a 

parent does not believe that a particular cultural or religious training is necessary to 

the child's good (as in the salvation/damnation example), but rather wishes to 

socialize the child in a certain way in order to advance some other important value. 

In Schoeman's example of the Cheyenne parent, we may assume for this argument 

that the parent does not believe that the child will ultimately be worse off for having 

been socialized into mainstream culture, but instead believes that Cheyenne culture 

is worth preserving, even at some cost to the child, or perhaps that the parent has a 

commitment to other members of the community to pass on that culture that 

outweighs some hardship to the child. 

Again the test for the permissibility of cultural training is whether the child 

will be denied an adequate supply of the primary goods. Included among these are 

rights and liberties,15 and the bases for self-respect. 16 It is also important to consider, 
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in evaluating the adequacy of primary goods, that what might be adequate to one 

rational life plan may not be adequate to another, and that rational persons will want 

to be equipped to revise their life plans over time. I? So the question becomes one of 

whether the Cheyenne child has had her right to the free exercise of a religion and 

general right to be self-determining respected. That, as discussed earlier in this 

chapter, will be a matter of whether the child has been exposed to the existence and 

viability (for their adherents) of alternative cultures. This exposure would be 

provided by an adequate compulsory education. I take up that issue in chapter 7. 
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5. HARD CASES: SIBLING ORGAN TRANSPLANTS 

5.1 Introduction. 

My purpose in this chapter will be to give a concrete, contemporary example 

of how the lexical priority of liberty in Rawls's theory does not accord with our 

considered convictions about the treatment of children within the family. I will 

present a class of hard legal cases, which I call the sibling transplant cases. I will 

explore how our convictions about these cases might be grounded in a variety of 

moral principles. Then I will argue that those convictions support an intuitive 

balancing of liberty against other values. 

5.2 The Sibling Transplant Cases. 

Modern medical science enables us to give parts of our bodies such as blood, 

skin, bone marrow, and kidneys to others during our lives, and at fairly low risk. I 

Are we ever justified in harvesting organs from a child or other incompetent, and if 

so, under what circumstances? The question is not just hypothetical. Several courts 

have faced the question whether to allow parents or guardians to consent on behalf 

of an incompetent to donate a kidney or bone marrow to the incompetent's sibling. 2 

My concern here is not with the standard for medical competence, nor was this an 

issue in the pertinent cases. Rather, given the incompetence of the potential donor, 

what is the justificatory basis, if any, for permitting transplant surgery? 
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The general legal rule regarding medical treatment for incompetents is that 

parents and guardians may consent to procedures that are in the best interests of 

their minor children or wards.3 This is just an instance of the principle of liberal 

paternalism defined in Chapter 1. Where a person lacks rational autonomy due to 

youth, paternalistic agents are to act in her best interests, which I have defined as 

acquiring an adequate supply of the primary goods. What distinguishes the sibling 

transplant cases at the outset is that the procedure is not in the donor's best medical 

interest. The donor can only be harmed physically by the surgery, although the risk 

of serious harm may be slight. 

The courts, however, have not read the best interests standard so narrowly. 

The reasoning of the judicial opinions has been that the donor's interest in receiving 

the affection and care of the recipient, and psychological benefits from helping to 

save a sibling's life and avoiding the grief of a sibling's death, may be taken into 

account in determining the donor's best interests. Thus the court in Hart v. Brown,4 

approved a kidney transplant between seven-year-old identical twins, where there 

was evidence of psychological benefit to the donor, as well as evidence that the 

surgery was medically necessary for the donee, and had both a high likelihood of 

success, and very low risk. Similarly, In Strunk v. Strunk5 a kidney transplant was 

approved from a 27-year-old incompetent with a mental age of six to his 28-year-old 

brother. Besides an urgent need for the kidney and a likelihood of success, the court 

----- ------- ----
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noted psychiatric testimony that the brothers were close, and the incompetent would 

be traumatized by his brother's death. 

Approval for a transplant was denied, however, in In re Richardson,6 in 

which the parents of a seventeen-year-old son with a mental age of six petitioned for 

permission to transplant one of his kidneys to his thirty-two year old sister. The 

case was distinguished from Strunk on the grounds that continued dialysis was an 

alternative, and that there was no indication that the daughter would take care of her 

brothel' if their parents were no longer able to do so. 

lt thus has been a necessary condition for court approval of an incompetent's 

organ donation that there be evidence of a net benefit to the donor. Ferdinand 

Schoeman, commenting on these cases, R is skeptical of both the requirement of a 

benefit to the donor, and the applicability of liberalism within the family context. 

He speculates that in Richardwn a transplant would have been allowed on a 

showing that it was a matter of life or death for the sister, and that a decision 

permitting the transplant in such a case would be appropriate. 

However, lack of a net benefit to the donor was grounds for denial of 

authority for a kidney transplant in Lausiel' v. Pescinski. 9 The proposed donor was a 

thirty-eight year old man described as a "catatonic schizophrenic with the mental age 

of twelve, no lucid intervals, and no hope of recovery. II 10 His sister, a mother of six, 

urgently needed a kidney. Thus in a life or death situation, the court still found a 

benefit to the donor to be necessary. 
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I am sympathetic to Schoeman's intuition that sibling transplants may be 

allowed without a showing of a net benefit to the donor. But what moral 

justification might be offered for this intuition? Schoeman reasons that the family is 

an "intimate relationship II that is not governed by the same principles as the liberal 

state. As we saw in chapter 2, Schoeman contends that the family has independent 

ends that may be pursued by illiberal means. II The right of parents to make 

decisions on behalf of a child that are not in the child's best interests is a "family 

privacy right, II according to Schoeman, that is granted to the family by the state. 

Schoeman would subsume the sibling transplant cases under his principle of parental 

authority: "Short of subjecting a child to extreme, irremediable, and obvious harm 

as a result of parental discretion, I do not think that parental discretion ought to be 

legally undermined .... "12 Only after the threshold of abuse has been crossed should 

the state step in to enforce the individual liberty rights of the child. 

As I argued in chapter 2, this principle is too strong. It would permit parents 

to subject children on the one hand to extreme but remediable harm, and on the 

other hand to moderate irremediable harm. Yet as a basis for allowing sibling 

transplants, in some cases it would be too weak. Where adult or orphaned siblings 

do not have their parents to petition on their behalf, the principle of parental 

discretion is unavailable. But to disallow the transplant on that basis seems 

arbitrary. 
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5.3 An Intuition in Search of a Theory. 

In what follows, I will consider potential justifications for the judgment that 

it is in some cases permissible to harvest an organ from an incompetent for the 

benefit of an immediate family member, even where a benefit to the donor has not 

been demonstrated. The approaches I will consider are (1) respect for persons; (2) 

utilitarianism; (3) communitarianism; (4) liberal egalitarianism; and (5) balancing 

welfare against liberty. I shall conclude that within the family context, we are 

justified in allowing a consequentialism a scope that would be impermissible in a 

broader social context. This will furnish a concrete example of how liberty may be 

balanced against welfare or equality in the proper circumstances. It will further be 

an example of how intuitionistic balancing can be guided by principles that do not 

amount to lexical rules. 

(1) Respect for Persons: 

John Robertson has argued that respect for the incompetent person can justify 

using the incompetent as an organ donor.13 I-Ie extends the paternalistic principle of 

acting in the incompetent's best interests to one of acting as we might reasonably 

expect the incompetent to act, if competent. The best interests test, Robertson 

argues, serves as a convenient standard for realizing the choices that the incompetent 

would make. In the absence of specific knowledge about the incompetent's wishes, 

we may assume that the incompetent would want what benefits her. So if we have 

good reason to think that the incompetent would choose what does not benefit her, 
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respect for persons requires us to realize that putative choice. Robertson applies a 

counterfactual test: an action on behalf of an incompetent is justified and even 

required if the incompetent would have chosen that action if competent. If actual 

preferences are unknown we must apply the objective standard of what a reasonable, 

competent person in the incompetent's situation would do. Given our cultural norms 

of altruism within families, and the overwhelming willingness of close family 

members to donate organs,14 Robertson concludes that in order to respect the 

incompetent person and treat her equally to the competent person (who is allowed to 

donate), we should transplant the incompetent's organs to close family members 

under circumstances where a competent person would so choose. 

There are problems with this argument. One is in determining what a 

reasonable competent person in the incompetent's position would do. One study 

showed that 54% of those surveyed said that there was at least an even chance that 

they would donate a kidney to a stranger if that was the only way to save the 

stranger's life. 15 If what the incompetent would have chosen, if competent, is to be 

determined by what a majority of people would choose, we could have incompetents 

used as organ banks for the general public, so long as evidence showed that a 

majority would choose to donate. That, I take it, is contrary to our considered 

judgments. 

A deeper problem is with the coherence of the notion of what a competent 

person in the incompetent's position would do. Competent persons are motivated to 
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donate by concern for the sick person and the psychological satisfactions that they 

expect to derive from donation. Where the incompetent, in virtue of her 

incompetence, is unable to experience these motivations, it would be a mistake to 

impute to her the competent person's choice. Further, while we may expect a 

normal child to experience some or all of these motives in the future, we cannot 

expect this of a permanently incompetent person. For such a person it does not 

make sense to apply an objective, reasonable competent person standard, since the 

incompetent is not, and will never be the reasonable competent person. Respect for 

the permanently incompetent person requires us to ask what this person's actual 

interests and preferences are, and attempt to satisfy them. By hypothesis, in the case 

we are considering, the incompetent will not enjoy the benefits of altruism, so the 

fact that most people would choose to donate is irrelevant to satisfying the 

incompetent's preferences. In either case, the hypothetical decision that we are 

purportedly respecting is that of a person so different from the incompetent that it 

may be said to be that of another person--the child's future self, or the self that the 

permanent incompetent might have been in another possible world. This is at best a 

metaphysically shaky basis for so great an intrusion into the life of an actual person 

in this world. 

(2) Utilitarianism: 

The judgment that we should allow an organ donation to a close family 

member that does not benefit the incompetent donor draws heavily on utilitarian 
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intuitions. We (and the courts) point to the low risk, the enormity of the benefit, 

and the likelihood of success as important factors to be considered. Benefit to the 

donor, which has figured so prominently in the decisions, is also a utilitarian 

concern. Our utilitarian intuitions are further shown by the fact that most of us, I 

believe, even if hesitant about harvesting a kidney, would be inclined to permit 

minor, harmless invasions of the body where there is overwhelming benefit. For 

example, if an incompetent with a rare blood type was the only potential donor, 

nearly everyone would want to permit taking a pint of blood to save the life of a 

sibling. I think most would want to allow drawing blood even to save the life of an 

unrelated person. 

But we would likely balk at a full-blown utilitarian approach to organ 

distribution. It would seem to justify too much. If it is right to take a person's 

kidney for transplant whenever there would be a net gain in utility, we could, under 

properly delineated conditions, justify forced organ donation to strangers. 16 While 

the utilitarian may argue that instituting such a practice would not maximize utility 

because of its negative effects, even if the practice were not institutionalized we 

could still imagine circumstances under which individual utilitarians would be 

justified in stealing someune's organs. And even if forced donation were prohibited 

because it does not maximize utility, it would be subject to the familiar argument 

that if utilitarianism reaches the right result, it does so for the wrong reasons--not 

because it is inherently wrong, but because its negative consequences happen to 
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outweigh the positive ones. Yet the strength of our utilitarian intuitions in the cases 

where we limit donation to close family members leads to the question whether there 

is some principled way to justify a consequentialism within the family that would 

not be justified in a broader context. I will conclude below that there is. First, I 

will consider a communitarian approach to questions of justice. 

(3) Communitarianism: 

The jUdgment that organ donations by incompetents to close family members 

that do not benefit the donor is permissible may find support in a line of 

communitarian reasoning which emphasizes the idea that all social goods need not 

be distributed according to the same principle. I? Each good occupies its own 

"sphere of justice" with particular purposes to be served by its distribution. 18 To 

discover how best to distribute a good, we need to ask in what kind of association 

the good is sought. Treating people equally with regard to some good requires us to 

consider the framework in which the good is sought, and to give priority among 

distributive criteria to the way the good has historically been distributed within that 

framework. 19 This is because the nature of that framework is definitive of the good 

sought and the identities of the agents who seek it. If we violate the framework, we 

are no longer distributing that good to those agents. 

This version of communitarianism initially seems promising as a way to 

ground our considered jUdgments about distribution within families. For example, if 

the goods of intimacy and affection are sought and realized through the family 
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association, and our cultural tradition calls for us to give equal affection to all our 

children, it is just to distribute parental affection in equal shares. Following this line 

of reasoning, if our tradition calls for family members to aid and comfort each other, 

or to share the burdens of ill health, then justice within that tradition calls for 

siblings to be organ donors for each other. But this argument has difficulties. First, 

it is difficult to determine the proper scope of a tradition. Our tradition of sharing 

the burdens of ill health within families does not include sharing the ill health itself. 

The science that allows us to inflict pain and risk on one child for the medical 

benefit of another is too new to be the specific subject of tradition. Second, it is not 

clear that healthy organs are properly conceived of as a social good that is sought 

within the sibling relationship. These are more a natural endowment than a social 

good. Health maintenance and treatment may be goods sought within the family, but 

here what our tradition makes obligatory for parents it leaves as supererogatory for 

siblings. Parents are responsible for caring for the health of their children, insofar 

as that is in their power. It would be unjust for parents to provide needed medical 

treatment for a favored child, while withholding it from another. But our family 

tradition does not demand of siblings, as a matter of justice, that they donate their 

organs to their needy siblings. 

(4) Liberal Egalitarianism: 

Liberals share a concern for equality, but differ as to what liberal equality 

means. Under what Rawls calls the system of "natural liberty," equality is 
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procedural fairness only. Those similarly situated are to have equal access to 

positions of advantage, but undeserved social differences such as wealth and status, 

and natural endowments such as strength and intelligence, are not equalized. What 

Rawls calls "liberal" or "fair" equality of opportunity goes beyond natural liberty in 

compensating for social advantages; for example by public education and limitations 

on the accumulation and inheritance of wealth. This principle "only requires equal 

life prospects in all sections of society for those similarly endowed and motivated. 1120 

But fair equality of opportunity is not fair enough for Rawls. It still allows 

inequality on the morally arbitrary basis of the "natural lottery." Under Rawls's 

system of "democratic" equality, his "difference principle" is applied in order to 

compensate for inequality in natural endowments. 21 Inequalities are to be arranged 

so as to be to the maximal benefit of the least advantaged. The idea is that those 

blessed with greater natural endowments will have an incentive to develop them, 

while to the greatest extent compatible with that incentive, the benefits to be 

produced from those endowments are redistributed to the least well-off, for example 

by a system of progressive taxation. 

Neither Rawls nor any other egalitarian liberal has suggested that justice 

requires redistribution of natural endowments themselves. It is the goods produced 

from those endowments that are to be redistributed. Only recently has technology 

made healthy organs, for example, a redistributable endowment. Since it is the 

natural advantages themselves, or the direct satisfactions of using those endowments 
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that would be likely to most benefit the least advantaged, redistribution of wealth is 

a next-best strategy. If we really want to redistribute advantages that are possessed 

for morally arbitrary reasons, perhaps good body parts should be redistributed 

directly as technology permits. 

What makes this impermissible under Rawls's principles of justice is that it 

would violate individual liberty. Rawls's First Principle, the equal liberty principle, 

is lexically prior to his principle of equality of opportunity, and includes "freedom of 

the person," which Rawls specifies as including both physical and psychological 

integrity.22 So equalization of natural endowments by bodily invasions cannot be 

countenanced under Rawls's theory as an obligation of justice. 

This appeal to lexical priority of liberty strikes me as formalistic and 

insensitive to the context of family relationships. We might ask whether the parties 

in the original position, being informed at the legislative stage of the historical 

circumstances of their society, and hence of its state of medical science, would not 

question the priority rules that they have purportedly adopted at the prior stages. 

Yet in Rawls's theory there is supposed to be no conflict over the two basic 

principles of justice or their lexical priority rules when the parties move to the 

legislative stage. The point of allowing knowledge of historical circumstances at the 

legislative stage is to enable the parties to draft laws that will be appropriate to their 

actual society. Only at the adjudicative stage, when the veil of ignorance is 

completely lifted, are the parties able to regret any of their previous choices, because 
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of their knowledge of their particular abilities, social positions, and conceptions of 

the good. 

A way of removing the conflict between the initial situation and the 

legislative stage might be to grant that in the initial stage of the original position the 

parties, having full knowledge of human psychological, social, and political theory, 

should also know the potential achievements of human science. They would then 

know that at some point in the evolution of human civilization, medical procedures 

such as organ transplantation or genetic surgery that will permit the transfer of 

bodily endowments will be possible. They will consider this in their initial 

formulation of the principles for the basic institutions of a just society, including any 

rules of lexical priority they may consider. Knowing that they may find themselves 

to be representing persons with defective organs or genetic diseases who can be 

benefited by a sibling transplant, even if the procedure does not create a net benefit 

for the donor sibling, they will want to ask themselves whether they would adopt 

priority rules that might preclude the transplant. The parties would approach this 

question using maximin reasoning. The question for them will thus be who is worse 

off: the needy person who will die or suffer as a result of being denied a transplant 

under lexical priority rules; or the potential donor who does not want his bodily 

freedom invaded but is forced against his will to be a donor if lexical priority rules 

are not adopted. 
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I think the parties would reason that in many potential scenarios the needy 

person denied a transplant is the worse off, and for that reason they would reject the 

lexical priority of the equal liberty principle so long as it included freedom of the 

person. Their alternatives would then be to exclude freedom of the person from the 

First Principle, while retaining lexical priority, or vice versa. The possibility of the 

worst case scenarios for invasion of bodily freedom would militate in favor of the 

second alternative. The parties will reason that in some cases, the person forced to 

donate is the worse off, as in the case of a utilitarian "organ lottery" where 

someone's life is to be sacrificed so that two otherwise doomed persons may Iive.23 

They will therefore retain freedom of the person as a basic liberty, while rejecting 

lexical priority in favor of intuitionistic balancing. They will adopt such guidelines 

for balancing interests as they can, but will understand that all potential 

circumstances cannot be foreseen and provided for by rules. 

So Rawls's lexical priority for the First Principle cannot account for our 

considered convictions about some invasions of bodily freedom and the fairness of 

equalizing some natural endowments when science allows it. This does not put us 

on a slippery slope to the worst invasions of bodily freedom that could be 

countenanced under some conceptions of utility maximization. We may remove 

rigid priority rules and still have guidelines. So far those guidelines tell us that we 

may justly subject a medically incompetent person to some substantial discomfort, 

but only to a tiny risk of any permanent harm, in order to effect an enormous gain 
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in welfare and equality of opportunity for a person with whom the incompetent is in 

an intimate family relationship. I will suggest below that as the invasion of bodily 

freedom becomes more minor, less relational intimacy between donor and donee 

may be needed. If this sounds as if I have mixed welfare with equality, I accept the 

charge. I think lexical priority for equality over welfare is no better off than lexical 

priority of liberty over equality. 

(5) Balancing Welfare Against Liberty: 

I have examined the communitarian perspective on distributive justice which 

looks to the social nature of goods. Another strand of communitarian thought 

focuses on the social nature of persons. This line of reasoning (typified by Michael 

Sandel and Alasdair MacIntyre)24 points out the vacuity of the notion of a self that is 

radically divorced from a social context. Persons on this view are at least in part 

constituted by their historical and social circumstances. Thus it is part of my 

identity that I am this person's son; that person's brother; a member of late twentieth 

century western culture. This view challenges the liberal idea of the separateness of 

persons. The closer our social ties to others, the more our selves are jointly 

constituted. I-Iuman bodies may be separate, but persons are not. 

It is the separateness of persons, however, that is the foundation of liberal 

objections to utilitarianism. Rawls has famously criticized utilitarianism for failing 

to take seriously the separateness of persons, by valuing not the person, but the 

preferences or pleasures of which the person is just an interchangeable locus. 25 But 
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we may, consistently with this objection to utilitarianism, favor utilitarian 

distributions to the extent that persons are seen as connected rather than separate. 

Within families (and close friendships), individuals may be substantially conjoint as 

to their social, psychological, and biological histories. They may appropriately see 

their selves as overlapping, and identify themselves to some extent with the 

experiences and bodies of their close relations. Such identification of self with other 

individual human beings will have continuous gradations varying with the nature of 

the relationship. These considerations lead to the conclusion that justice in the 

distribution of goods should weigh utilitarian concerns more heavily, and individual 

liberties less heavily, where the individuals affected by the distribution are more 

intimately related. 

The factors affecting the intimacy of the relationship, and the extent to which 

some taking from one individual violates that individual's liberty are complex, and I 

will not try to reduce them to formulae. But to give rough examples, the taking of a 

kidney without informed consent is a serious invasion of bodily freedom, and would 

only be justified by a substantial expected gain in utility (on the order of saving a 

life, with little risk besides some pain and discomfort), and only where the recipient 

stands in a very intimate relationship to the donor (such as an immediate family 

member, or perhaps a close lifelong friend). The taking of a pint of blood is a much 

less serious invasion, and would be justified by a lesser gain in expected utility, and 
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perhaps where the recipient and donor stand in a somewhat less intimate relationship 

(such as cousins or neighbors). 

Let me quickly add that I do not think that individual liberties are to be 

disregarded, even in cases involving the most intimate relationships and greatest 

increases in expected utility. Persons may not be wholly separate, but neither are 

they wholly conjoint. Thus far I have been considering the case of an incompetent 

potential donor. The bodily freedom of an incompetent is substantially invaded by 

the harvesting of blood or a kidney, but the loss of freedom of the competent person 

who is forced to donate is far greater because an autonomous choice is violated. So 

an overriding factor affecting the extent to which harvesting an organ constitutes an 

impermissible invasion of individual liberty is whether there has been a competent 

decision to refuse to donate. It is unlikely that a competent adult's decision not to 

donate a kidney to a needy sibling can ever be outweighed by welfarist concerns, so 

as to justify forced donation. But even here I would resist making absolute 

judgments in advance of actual cases. For example, if donation of a hair or 

fingernail would save the life of a sibling, would we not think it just to compel a 

reluctant donor? Barring a strong liberty of conscience claim against cutting hair or 

fingernails (such as might be made by an orthodox Jew), might we not think it just 

to compel donation to save the life of a stranger? These questions are now 

hypothetical, but in the not so distant future advances in genetic surgery may make 

them pressing. One person's hair, or a few cells scraped from her skin, may provide 
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the means to cure another person's crippling genetic disease. Borderline cases will 

present very difficult choices. I think it would be wise to approach them with a 

conservative presumption against an unconsented-to donation. But we ought not to 

point to lexical ordering in order to relieve ourselves of the need to grapple with 

hard cases. 

5.4 Conclusions. 

It is part of our conception of what it means to be in a family relationship 

that the joint welfare of the family members may outweigh a deontological regard 

for their rights as separate persons. Whether it does so in any particular case will be 

a complex question. But to consider that question is preferable to applying absolute 

rules, such as the rule requiring a benefit to the incompetent donor, which arise out 

of more individualistic contexts and assumptions. 

I have suggested that elements to be considered before compromising 

anyone's freedom of the person are the extent of the proposed invasion, the 

likelihood and severity of possible harm to the person invaded, and the relationship 

between donor and beneficiary. The last component is explained by a theory of the 

self (which I have only adumbrated) that does not hold all selves to be completely 

separate. I will say again that I am not subsuming justice under utilitarianism. 

Bodily freedom is not to be invaded whenever we judge that general welfare will be 

thereby maximized. Intuitionistic balancing balances justice againsl utility. Respect 



for the great extent to which persons are separate requires that freedom still may 

trump utility over a wide range of cases. But its trumping power may not be 

reduced to a formula into which we may plug the facts of any case. Rather, 

considered convictions about concrete cases should serve as guideposts for future 

balancing. 
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6. MEDICAL MAJORITY AND THE 'MATURE MINOR' 

6.1 Introduction. 

As a general legal rule persons under the age of eighteen years are deemed 

incompetent to consent to their own medical treatment. Valid consent must come 

from the minor's parent or guardian. Failure to obtain such consent may result in 

the physician or other health care provider's liability for the intentional tort of 

battery, regardless of whether treatment was well-advised and non-negligently 

performed. For older minors, exceptions to this rule have been carved out by the 

courts and legislatures in the areas of abortion, contraception, treatment for venereal 

disease and drug abuse, psychiatric treatment, and emergency care. If a minor 

demonstrates "maturity," or an understanding and appreciation of the nature of the 

medical decision, parental consent may not be needed for these exceptional 

procedures and circumstances. 

In this chapter I argue that the exceptions which have been made for 

adolescents should swallow the rule. The only valid justification under liberal 

political theory for denying minors the power to give 01' withhold consent to their 

own medical treatment is some deficiency in their decision making ability that can 

warrant paternalistic treatment under the law. The full import of the "mature minor" 

doctrine cannot consistently be limited to only those areas of medical decision 

making to which it has been thus far applied. Rather, it supports a change in the 



general rule to allow competent adolescents the power to consent to medical 

treatment, absent the existence of good cause to the contrary in individual cases. 
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I begin with a description and analysis of the Supreme Court's opinions in 

cases involving abortion, contraception, and psychiatric treatment for minors. The 

reasoning of these cases is sometimes inconsistent, and the numerous plurality 

decisions and separate concurring opinions render interpretation difficult. I claim 

that the best reasoning of the Court in these cases, along with similar analysis in the 

state courts, supports the position that minors who are "mature" may not be 

deprived, at least without some compelling reason, of authority under law to make 

their own medical decisions. I argue that "maturity" under the mature minor 

doctrine is best construed in terms of the ability to project long-term consequences 

of actions and to defer gratification of short-term desires and preferences in pursuit 

of long-term goals. This is consistent with a philosophical analysis of individual 

autonomy in terms of higher and lower order volitions. 

I look next at empirical research on children's medical decision making. This 

research has consistently shown that fourteen-year-olds reason in much the same 

way as adults about medical decisions, while reasoning among nine- to thirteen-year

olds is still developing. Together with the previous analysis of autonomous decision 

making, the empirical data supports the conclusion that persons over the age of 

fourteen should be legally presumed to be competent to consent to their own medical 

treatment. 
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I end with some suggestions as to how legislation to effectuate change in this 

area could protect the interests of both adolescents and health care providers. 

6.2 The Supreme Court and Medical Treatment for Minors. 

That minors are "persons" within the meaning of the Bill of Rights was not 

established by the Supreme Court until 1968, in Tinker v. Des Moines School 

District, I a case involving high school students' rights to political expression 

(wearing black armbands to protest the Vietnam war). That minors may have a right 

to obtain medical treatment was not considered by the Supreme Court until Planned 

Parenthood of Central Missouri v. Dm?fol'th2 in 1976. In Daf1!orth the Court 

declared unconstitutional a provision of a Missouri abortion statute that required 

parental consent for non-emergency abortions performed on unmarried women under 

the age of eighteen years during the first trimester of pregnancy. The statute also 

required a husband's consent to a married woman's abortion, and this too was I'Uled 

unconstitutional. The m<uority opinion, written by Justice Blackmun, holds that the 

state may not give third parties, in this case husbands and parents, an absolute veto 

over a decision by a patient and physician to terminate the patient's pregnancy. 3 

The majority makes clear that its holding "does not suggest that every minor, 

regardless of age or maturity, may give effective consent for termination of her 

pregnancy."4 Justices Powell and Stewart, concurring, expressed reservations about 

giving pregnant minors an unrestricted right to choose abortion, and indicated that 



they would uphold a requirement that an "immature" minor be required to consult 

with her parents or a Judge. 5 What the justices meant by "maturity" and 

"immaturity" was left undefined. 

Subsequent cases have closely followed Danforth. In 1979 in Bellotti v. 
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Bairtf the Court considered the constitutionality of a Massachusetts statute that 

required parental consent for a minor's abortion, but allowed a minor who had been 

refused such consent to appeal to a Superior Court judge. Justice Powell, writing for 

the majority, repeated the concerns of Justice Stewart's concurrence in Da/?(orth 

about the ability of an immature minor to make a competent, informed decision. 

However, Powell concluded that the statute might allow parents to effectively 

prevent a minor's abortion by blocking her access to court. A constitutional statute 

would have to provide the minor with access to a judge who could authorize the 

abortion without the necessity of first seeking parental consent. The judge would 

authorize the abortion on a finding that either the minor "is mature and well

informed enough to make intelligently the abortion decision on her own,,,7 01' that it 

would be in her best interest to have the abortion. The criterion for a finding that a 

minor is mature was again not proffered. 

In 1981 the case of Ii L. v. Matheson 8 tested whether a state may require that 

parents or guardians be notified that an abortion is to be performed on a minor. 

Justice Burger's majority opinion ruled in favor of the state on narrow grounds. The 

Court held that the minor plaintiff had not established that she was either mature or 
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emancipated, and that a requirement of parental notice for abortions performed upon 

immature, unemancipated minors is constitutional. The Court left open the question 

whether parental notice could be required when the minor is mature, but a 

concurring opinion by Justice Powell, joined by Justice Stewart, indicated that such a 

requirement would be seen as unduly burdensome.9 

Changes in Supreme Court membership in the past twelve years have led to 

both a reaffirmation that state limitations on abortion may not be unduly burdensome 

and a tolerance for somewhat greater informational requirements and procedural 

burdens on persons seeking abortion. The Court's recent opinion in Planned 

Parenthood of Southeastern Pennsylvania v. Casey,IO written by Justice O'Connor, 

overturned a provision of Pennsylvania law which required a husband's consent to a 

married woman's abortion. The law was upheld, however, in requiring a minor to 

obtain the consent of either a parent or a judge. Justice O'Connor dealt with this 

issue summarily as old ground that had been decided in Bellotti and other cases. II 

The Court's reasoning with regard to contraception has been similar. A year 

after it decided in Danforth that the state may not require parental consent to 

abortion, the court overturned a New York statute which prohibited sale 01' 

distribution of contraceptives to persons under the age of sixteen years in Carey v. 

Population Services International Inc. 12 The Court reasoned in Carey that the state's 

interest in the health of a minor and in the protection of potential life are stronger in 

the case of a decision to have an abortion than in a decision to use birth control, so 



that if the state may not deny a minor access to an abortion, neither may it deny 

access to contraception, where the state's interest is weaker. 
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Carey is unclear, however, about the extent to which a minor's reproductive 

decisions are constitutionally protected. New York had argued that its law was a 

valid means of pursuing the purpose of reducing teenage sexual activity. By making 

contraceptives unavailable to minors under sixteen, the law would discourage such 

persons from engaging in premarital sex by increasing the risk of pregnancy. Only 

Justice Stevens found this to be so irrational a means to deterring adolescent sexual 

activity as to be a denial of substantive due process. I-Ie approved of the state's 

purpose, but argued that the state could not pursue that purpose by inflicting harm, 

and analogized the law to one intended to deter motorcycle riding by prohibiting the 

use of safety helmets. 13 Justice White argued that the state had not offered any 

proof that the law actually had the intended deterrent effect. Justice Powell thought 

the law to be overly broad in that it prohibited married minors under the age of 

sixteen from obtaining contraceptives, and prohibited parents from providing 

contraceptives to their own children. Only four Justices, Brennan, Marshall, Stewart, 

and B1ackmun, held that all persons, including minors, have a constitutionally 

protected right to choose whether or not to have a child. Justice Rehnquist, 

dissenting, claimed that the law was a rational implementation of a legitimate state 

purpose, while Chief Justice Burger dissented without opinion. 
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A different question about medical treatment for children was raised in 

Parham v. J.R., 14 decided in 1979. At issue in Parham was a Georgia statute 

permitting parents to commit their minor children to mental institutions. Because 

parents have authority to make medical decisions on behalf of their children, such 

commitments are considered voluntary, and the children are afforded none of the due 

process rights which an adult would have in an involuntary commitment proceeding. 

The plaintiffs in Parham contended that such commitments may in fact be 

involuntary and that due process requires a judicial hearing before such a substantial 

limitation on freedom is imposed. Chief Justice Burger's majority opinion 

acknowledges that a child has a substantial liberty interest in not being confined in 

an institution for psychiatric treatment. But he found sufficient impartial safeguards 

in the internal review procedures of the Georgia hospitals. The opinion stresses that 

parents should be assumed to act in the best interests of their children. 15 The Chief 

Justice stated further that "most children, even in adolescence, simply are not able to 

make sound judgments concerning many decisions, including their need for medical 

care or treatment.,,16 

Another opinion announced by the Court on the same day as Parham 

illustrates the need for greater consistency in the Court's treatment of minors. In 

Fare v. Michael C. 17 the Court held that a sixteen-year-old boy had waived his 

Miranda rights when he made incriminating statements during a police interrogation. 

Despite evidence that Michael C. was poorly educated, was crying during the 
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interrogation, thought that the police offer of an attorney was a trick to get him to 

talk to a disguised police officer, and was refused his request to speak with his 

probation officer, the Court found that he had made a competent waiver of his 

rights. Thus Parham states on the one hand that most adolescents are incompetent 

to make sound medical decisions, while Fare held on the other that an apparently 

immature adolescent was competent to waive his rights in the criminal justice 

system. These seemingly inconsistent opinions may be reconciled in terms of their 

results if we note that in each case the majority sought to minimize the due process 

rights of adolescents facing involuntary confinement. But this consistency of 

outcomes is purchased at too high a price: that of inconsistent reasoning about the 

capabilities of teenagers. 

A few weeks after Parham, the Court announced its opinion in Bellotti. 

Although the Massachusetts statute in question was found to unduly restrict a 

minor's right to abortion by not allowing access to a judge prior to a refusal of 

parental consent, Justice Powell's opinion stresses children's inability to make 

informed, mature decisions. Parental guidance was seen by Powell as an important 

means to the child's achieving full growth and maturity.ls 

The Court has plainly not intended its decisions in these cases to alter the 

general rule regarding parental consent to a minor's medical treatment. Carey, the 

contraception case, did not involve treatment by a physician or state interference 

with the patient-physician relationship. Reading the abortion cases together with 
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Carey, their holdings may be construed narrowly as giving constitutional protection 

not to a minor's right to obtain medical treatment, but only to a right to choose 

whether or not to bear a child, despite language in the abortion cases about the 

sanctity of the patient-physician relationship. 

Moreover, the Court is willing to presume that even adolescent minors lack 

mature judgment (at least in the context of medical decision making). Under Bellotti 

the burden is on the minor to demonstrate maturity to a judge before the abortion 

decision will be hers. The intent of the Court has been to give special treatment to 

minors' reproductive decisions, rather than to allow minors to control their medical 

decisions generally. Because the Court recognizes that a decision whether or not to 

have a child is one which involves a particularly important freedom, that some 

minors ("mature" ones) have the capacity for making this decision, and that the 

stigma of unmarried teenage pregnancy may create good reason for the pregnant 

minor to not involve her parents in the decision, it has carved out a special area in 

which a minor may overcome the presumption of immaturity and make her own 

decision. 

I do not claim my argument in this chapter to be a restatement of the 

Supreme Court's present position with regard to minors' medical decisions. My 

claim is a prescriptive one based on what I think is the soundest interpretation of 

Constitutional and philosophical principles. It is not about what the Court intended, 

but about how it reasoned and the conclusions to which that reasoning leads. 
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Embodied in some of the Court's opinions about the rights of children is a version 

of the view I have expressed in chapter I about how paternalistic treatment can be 

justified in a liberal democracy that places a high value on individual freedom. 

argued there that liberal paternalism is in general justified by a lack of rational 

decision-making capacity, and equated that capacity with autonomy. We saw that in 

Ginsberg v. New York,19 the Court held that states may constitutionally prohibit sales 

to minors of material believed to appeal to their prurient interests, even if sales of 

the same material to adults could not be prohibited. Justice Stewart's concurrence in 

that case stated that liberty can be withheld from children only on the grounds of 

their lack of capacity for choice. 

I think a State may permissibly determine that, at least in some 

precisely delineated areas, a child--like someone in a captive audience

-is not possessed of that full capacity for individual choice which is 

the presupposition of First Amendment guarantees. It is only upon 

such a premise, I should suppose, that a State may deprive children of 

other rights--the right to marry, for example, or the right to vote-

deprivations that would be constitutionally intolerable for adults.20 

It appears that the full capacity for individual choice that actuates First 

Amendment guarantees is what the Court calls "maturity" in the cases reviewed 

above. Where the state justifiably determines that this capacity is lacking, full First 

Amendment rights do not obtain. Conversely, on Justice Stewart's reasoning, where 
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the premise that a person lacks the full capacity for individual choice is not justified, 

to deny that person the constitutional rights of a competent adult would be 

intolerable. I contend that such a premise is not justified as a presumption on the 

basis of age for persons beyond the age of fourteen years, and that therefore such 

persons are entitled to make their own medical decisions absent a showing to the 

contrary. 

Exceptions to the rule requiring parental consent have been widely 

incorporated into state law by judicial decisions and statutes. In addition to 

following the Supreme Court's guidelines with regard to abortion, state statutes often 

provide that a mature minor may consent to treatment for venereal disease and for 

drug or alcohol dependency.2 I Psychiatric treatment without parental consent may 

be limited to urgent care.22 Another important exception is made for emergency 

treatment, where the statutes basically operate to codify common law rules. 23 

A typical statement of the mature minor doctrine by a state court is found in 

the Kansas Supreme Court's decision in YOllnts v. St. Francis HO'\lJital.24 In that 

case a seventeen-year-old girl had needed a skin graft to repair an injury to a finger 

sustained while visiting her mother at the hospital. Her mother was unconscious 

from general anaesthesia and was therefore not available to give consent. The 

Kansas court held that the seventeen-year-old had given competent consent, stating 

that "under the circumstances the daughter was mature enough to understand the 



nature of the consequences and to knowingly consent to the beneficial surgical 

procedure. 1125 

154 

Again, the motivation of the lawmakers in providing these exceptions does 

not appear to be a concern for consistent reasoning about the rights of minors. 

Instead, it appears to be a pragmatic concern that without some special provision of 

law treatment will not be obtained, to the detriment of the minor and of society. 

Abortion, psychiatric treatment, and treatment for venereal disease and drug 

addiction are all socially stigmatized. Adolescents may be unwilling or unable to 

reveal their condition to their parents. In emergency situations parental consent is 

likewise unavailable. My point is that if mature minors are fully capable of giving 

informed consent in these situations, there is no reason why they should be denied 

the authority to consent in general to medical treatment. 

6.3 Autonomy and Developmental Psychology. 

What is needed to flesh out the Supreme Court and state doctrines concerning 

the general denial of rights to minors and the medical exceptions for "mature" 

minors is a theory of the full capacity for individual choice to which Justice Stewart 

referred. What ability to choose distinguishes adults from children or mature minors 

from immature ones? 

I argued in chapter 1 that the relevant distinction for the purpose of deciding 

whether a limitation on liberty is justified is the achievement of autonomy. A being 
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that lacks autonomy lacks the capacity to act freely in the moral sense that is 

relevant to whether that being should be extended the full compliment of legal 

rights. I defined autonomy as an ability to change, at least some substantial portion 

of the time, a lower-order desire or preference that is deemed undesirable at a higher 

level. 

This account of autonomy as necessary for rational and moral agency serves 

to ground Justice Stewart's account of how the denial of rights to children could be 

justified. The full capacity for individual choice which Stewart took to be the 

criterion of legal adulthood should be seen as the capacity for higher order reflection 

upon one's lower order desires and the ability to forego those desires so as to act 

consistently with higher order motives and beliefs (at least some substantial portion 

of the time). This includes not only the ability to reason instrumentally about 

concrete desires, but the ability to formulate a conception of a good life and to 

reason about the long-term realization of a life plan. 

The latter is an ability that requires abstract reasoning about probability and 

simultaneous consideration of hypothetical alternatives. With regard to medical 

adulthood, the adolescent would need to meet criteria of understanding the nature 

and risks of, and alternatives to a proposed treatment and being able to reflect on 

these in terms of a long-term life plan. The relevant developmental research and 

its implications for informed consent to medical treatment were compiled and 

analyzed by Grisso and Vierling in 1978.26 They concluded that "There appear to be 
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no psychological grounds for maintaining the general legal assumption that minors at 

age fifteen cannot provide competent consent.,,27 But the research then reviewed did 

not come directly from medical decision making contexts. Since then studies of 

children and adolescents' reasoning in the context of medical treatment decisions 

have confirmed that fourteen-year-olds reason as maturely as adult groups when 

presented with hypothetical medical and mental health treatment decisions. 28 

I suggested earlier that autonomy requires not only certain concrete and 

abstract reasoning skills, but also the ability to formulate a long-term life plan and to 

make decisions in the context of that plan. This ability would in turn depend on the 

extent to which the child perceives herself as a "locus of control." To perceive 

control of one's life as resting with external decision makers would inhibit higher 

order reflection on one's decisions in light of long-term plans. Perception of oneself 

as a locus of control was found by Milgram29 to develop markedly between the ages 

of thirteen and fifteen. Its development has further been shown to be related to the 

opportunities that have been afforded for independent planning and control. The 

knowledge that one is, 01' will soon be, legally competent to consent to one's own 

medical treatment would thus enhance reflection upon long-term plans, but the 

ability to consent competently will also depend on having had prior opportunities for 

meaningful planning and choice. We need not view this as a chicken and egg 

dilemma. It should not be necessary that prior decision making have been in the 

medical context and made with legal authority in order for the child to develop 
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through experience a sense of control of and responsibility for her own life, and the 

ability to formulate long-term life projects. Medical decisions may then be made by 

the fourteen-year-old with new decision-making authority against the background of 

these projects and prior decisions. 

6.4 Replies to Potential Criticism. 

I have focused here on the autonomy of adolescents and their ability to make 

medical decisions competently. I conclude that the possibility of incompetence, 

explained as a lack of autonomy, is not a valid reason for denying persons over the 

age of fourteen years a legal presumption of competence to make their own medical 

decisions. Many other factors may go into the formulation of a sound public policy. 

Among these are the needs of families and of heath care providers, and advancement 

of general social goals. As we saw in Chapter 3, within the liberal conception of 

justice as fairness between free and equal persons, the value of liberty can be 

appropriately traded-off against the value of welfare. In some cases an overriding 

government interest in the welfare of its citizens may legally justify denial of even 

fundamental rights. 

In the remainder of this chapter I will consider some potential practical 

criticisms of my proposal to lower the age of medical consent, and argue that no 

general harms will result that would justify compromising the medical freedom of 

person over the age of fourteen. That is not to say that there could not be harms in 
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individual cases. But if a change in the law can effect a substantial gain in respect 

for individual autonomy without a loss in general welfare, that would provide a 

strong moral argument for bringing such a change about. 

Health care providers would incur some benefit by not facing liability for the 

"technical" battery (as courts often call it)30 of failure to obtain parental consent 

when treating minors over fourteen. The battery cause of action is usually 

"parasitic" on an underlying claim of negligence. Where no negligence is shown 

and the procedure was for the benefit of the patient, courts have been reluctant to 

award more than nominal damages for the battery.3) Eliminating this cause of action 

for persons over fourteen thus creates no significant cost to patients iqjured by 

negligence, while removing the threat of "nuisance" lawsuits for "technical" 

batteries. 

The question may be raised whether more justice would not be done by 

eliminating the use of a universal age of consent and simply allowing any mature, 

autonomous person to consent to treatment. My reason for choosing to keep an age 

floor is that it strikes me as unreasonable to expect all providers in all cases to 

appraise not only the intelligence and reasoning ability of preteen and early 

adolescent patients, but also whether their capacity for control over their lower-order 

motives and desires in the service of long-term plans is sufficient for considering 

them autonomous. I think it is preferable to have an age-based presumption of 

competence that matches the empirical data, and for the provider who acts in good 



faith on the belief that the patient is over fourteen and competent to consent to be 

protected from liability for mistake. 
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Of course, as in the case of any patient over the age of consent, valid 

informed consent may not be forthcoming from an adolescent for reasons of 

individual incompetence. A provider's obligation to seek consent from a legal 

guardian or to have one appointed where there is good reason to doubt the patient's 

understanding or the rationality of the patient's decision should be the same for 

fourteen-year-olds as for anyone else. 

It ought to follow as a corollary of my proposal that minors over the age of 

consent be able to make enforceable contracts for their treatment, and so lose in that 

area the minor's general privilege to disaffirm a contract. Parents, however, ought 

not to be liable for payment for nonemergency treatment rendered to their children 

without their parental consent. As a practical matter, many adolescents will be 

unable to pay. Legal empowerment to consent to treatment may mean little in the 

face of financial disability. I am not proposing a solution to the adolescent's money 

problems. Providers may require payment according to their usual practices, and if 

that is a problem for the adolescent, it is a different problem from that of denial of 

authority to consent. 

Where the adolescent enters into an contract for treatment and is responsible 

for payment, physician-patient confidentiality ought to be observed. This may have 

effects on the family. The Supreme Court decisions, for example Parham, often 
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invoke a somewhat idealized view of the family as a supportive place where the 

adolescent will be guided by parents who have her best interests at heart and know 

best how to realize those interests. The Court has sometimes indicated a fear, for 

example in Matheson, that confidential treatment could weaken families. My 

response to that fear is twofold. 

First, in those families where the adolescent has good reason to fear or 

mistrust informing parents of a condition or treatment, his or her already difficult 

situation will not be compounded by the law's failure to acknowledge that many 

families are far less than ideal.32 Next, I see no reason to think that the well

functioning, supportive family would be weakened by the right of its adolescent 

members to confidential treatment. In such families, I expect that parents will 

remain their children's most trusted advisors when medical treatment is 

contemplated. Indeed, such trust may be strengthened by the knowledge that 

parental advice is sought for its own value rather than from legal compulsion. 
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7. COMPULSORY EDUCATION AND MANDATORY RIGHTS 

7.1 Introduction. 

It is often said that children have a right to a compulsory education. I But 

mandatoriness would appear to be inimical to the concept of having a right. For 

example, H.L.A. Hart says that the paradigm case of a right is a bilateral liberty; in 

Hart's example the right to look at one's neighbor over the garden fence or 170/.
2 

Yet the notion of a mandatory right to education has been accepted, with varying 

degrees of enthusiasm, by writers such as Joel Feinberg,3 Martin Golding,4 and Carl 

Wellman.s In this chapter I will consider whether and how we can make sense of 

compulsory education in a liberal state. 

My initial purpose will be to describe the conditions under which we use the 

phrase 'mandatory right,' giving particular attention to the putative right to a 

compulsory education. The phrase has given rise to an ill-conceived view about a 

supposed species of rights. I will distinguish between a strong paternalistic sense of 

mandatory right in which the right is made mandatory because of its value to the 

individual who possesses it, and a weak sense in which 'mandatory right' is just a 

shorthand for cases in which a person has a right to perform an action, and at the 

same time a duty to perform that action which corresponds to a right of the general 

public that she do so. I will argue that there are no mandatory rights in the strong 

sense. In the context of compulsory education, I will distinguish between 



162 

paternalistic, subject-centered grounds for compulsion and compulsion as a means to 

securing public goods, and offer reasons why compulsory schooling can be 

understood and justified as a solution to a problem of collective action. 

I will then turn to the liberal paternalistic justification for compulsory 

education. Based on the justification for compulsion of an incompetent set forth in 

prior chapters, I will argue that children may be compelled to attend school in order 

to secure for them certain of the primary goods. 

7.2 Mandatory Rights. 

We use the term "mandatory right" in certain cases in which a person has 

both a claim that others not interfere with her performing an action, and at the same 

time a legal obligation to perform it. What I will call a mandatory right in the 

strong sense is a right which serves as the basis for its own compulsoriness, on 

paternalistic grounds. Joel Feinberg describes the putative justification for such a 

right thus: "The theory behind the idea seems to be that there are certain undeniable 

benefits ... to which we are all entitled .... [B]ecause the benefits are undeniably 

advantageous whatever the beneficiary may think about the matter [he] must not be 

free to forgo them. ,,6 Typical examples given of mandatory rights are the right to 

serve on a jury, the right to an education and the right to vote (in those countries 

where voting is compulsory). In each of these cases a person, given the proper 

conditions of age, citizenship, and status as a non-felon, has a legal right in the 
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strong sense of a claim that may be enforced at law if it is denied or interfered 

with.? Thus if I am denied my right to sit on a jury without good cause, I can bring 

suit to compel officials to allow me to do so. If my child is denied attendance at 

school without good cause, I may as my child's agent legally compel school officials 

to permit attendance. 

But I also can be legally compelled to serve on a jury, or to send my child to 

school. Is my benefit or that of my child the basis for my compUlsion in these 

cases? I think not. The public has a right, enforceable at law, that I do not shirk 

my duty to serve on a jury without good cause, or, in most western countries, that I 

vote in general elections absent a valid excuse. It is that right, based on public 

benefit, rather than my own right based on individual benefit that is the source of 

my duty. If we are troubled by the notion of a collectivity such as the public or 

state having rights, we may reduce these rights to the aggregated rights of my 

individual fellow citizens that juries be made up of representative cross-sections of 

the citizenry, or that public officials be elected by a majority of the qualified 

electorate. 

We can, without any descriptive loss, drop the language of mandatory rights 

in these cases, and speak at slightly greater length but also greater accuracy of the 

citizen's right, and her simultaneous duty corresponding to the rights of her fellow 

citizens. The reduction of a mandatory right to an individual right combined with a 



duty corresponding to a public right in the case of education is not so 

straightforward, and I will consider it in more detail. 

7.3 Compulsory Schooling. 
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It is more accurate when speaking of the compulsory aspect of education to 

speak of the mandatory right to schooling, since it is not certain that one can be 

compelled to become educated, even if one has a right to an education.s We could 

say that the public has a right to an educated citizenry in order to ensure the 

collective good of educated political choice, just as it has the right to representative 

juries in order to ensure the good of fair legal judgments. The best way we know to 

protect this public right is to compel schooling. The compulsion then comes not 

from the right to an education based on individual benefit, but from one's duty to 

one's fellow citizens to become educated. 

But we may fear that this analysis leaves out something important about the 

justification for the compulsion. It ignores the paternalistic element in compulsory 

schooling. We compel the child not just for the good of her fellow citizens, but for 

her own good as well. 

I think that this fear is misguided. It conflates the duty to the public which is 

the source of the mandatory rights language with the power of a paternalistic agent 

to compel the behavior of a minor child or other incompetent for her own benefit. 

These are severable elements of the compulsion of children to attend school. That 
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this is so may be shown by the many situations in which a child or other 

incompetent may be compelled for her own good to receive something to which she 

has a right where, without any descriptive loss, we do not use the term 'mandatory 

right.' For example, a child may have a legal right to receive medical treatment, 

either from a state agency or a private health care provider. If the child refuses 

treatment, her parent or other guardian may compel her to be treated. This may be 

justified by a standard argument for paternalistic treatment of persons who due to 

their inadequate rationality 01' autonomy may be compelled to act in their own best 

interests. We do not say in these cases that the child has a mandatory right to 

medical treatment. Nor do we claim that the public has a right that the child be 

healthy in order to secure a collective good. Similarly, we may say that a child has 

a right to food and shelter, and that the parent or other paternalistic agent has the 

power to force the child to eat 01' come in Ollt of a storm, if the child's well-being 

were seriously -endangered. We would not therefore say that the rights to food and 

shelter are mandatory rights. I know of no case where we use the language of 

mandatory rights in which the justification for compulsion is purely paternalistic. 

What makes the case of compulsory schooling confusing is that the state's 

justified compulsion as a paternalistic agent acting for the good of the child and its 

justified compulsion as agent of the general public acting to promote a collective 

good are jointly operative. The mandatory rights language can be explained as 

stemming from the latter reason for compulsion. Where the only justification for the 
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compulsion is the paternalistic one, we do not use mandatory rights talk, just as we 

do not use it in the case of medical treatment for an incompetent. 

7.4 Some Distinctions. 

I wish next to distinguish two kinds of cases in which one may be said to 

have both a right and a duty to perform the same action, but where we do not say 

that one has a mandatory right. The first type of case, in which the duty is a special 

one owed under a contract, is commonplace. For example, I have the right to grade 

my students' examinations, and at the same time a contractual duty to my university 

to do SO.9 I have the right to travel on a public street, and, if I have made a contract 

to drive someone or deliver his goods along a route, I have the duty to do so. What 

distinguishes these cases from the ones in which we speak of mandatory rights is 

that the duty to perform the action is owed not to the public under a generally 

applicable law, but to a specific party under the private law of contract. If I refuse 

to perform under the terms of my agreement, I may be compelled to pay damages, 

or in some cases to perform the specific action to which I agreed. This means of 

compulsion is not very different from the means used to compel my service on a 

jury. If I refuse, I may be fined, or specifically compelled to perform (under the 

coercive threat of being jailed for contempt of court). The difference between these 

cases is the presence or absence of a general public law that creates my positive 
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duty. Where there is such a law, we refer to the right as compulsory or mandatory. 

Where the law is a private agreement, we do not. 

The second type of case I wish to distinguish from mandatory rights is that of 

what have been called "unilateral liberties." In his analysis of rights as essentially 

bilateral liberties, Hart gives some examples of cases in which we might intelligibly 

speak of a unilateral liberty as a right. The first is where the law imposes on 

someone a duty to act in a way that is generally prohibited. "Thus," Harl says, "a 

policeman ordered to arrest a man might be asked 'What right have you to arrest 

him?' and might well produce his orders showing that he had a right to arrest." 10 

Hart's other example is of a trustee onto whose historically original bilateral liberty 

to put the trust property to some use or not has been grafted a duty in equitable law 

to put it to some certain use. When we say the trustee has a right to put the 

property to the required use, our usage derives from the historically prior bilateral 

liberty. 

My purpose here is not to defend Hart's model of a legal right as a bilateral 

liberty. I I Rather it is to point out that these instances in which unilateral liberties 

may be intelligibly spoken of as rights are not instances where we speak of 

mandatory rights. We say that the policeman must arrest because he has a duty to 

arrest, not because he has a mandatory right to arrest. We say that the trustee must 

use the trust property in a certain way because it is his equitable duty to do so, not 

because he has a mandatory right to do so. Hart's "unilateral liberties" are in fact 
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just duties. In a strict Hohfeldian sense a liberty to do X is defined unilaterally, as 

the absence of a duty not to do X, so any legal duty implies a Hohfeldian liberty. 

But the use of'liberty' here is misleading, in that our ordinary usage of'liberty' 

implies a bilateral Iiberty--the absence of a duty to do X and the absence of a duty 

not to do X. As Feinberg points out, any legal duty is in a sense a mandatory right, 

in that one's duty to do X implies the absence of a duty not to do X, coupled with a 

claim to the noninterference of others with one's doing X.12 When we wish to 

emphasize the claim to noninterference, we may speak of that claim as a right, as in 

the policeman and trustee cases. But notice that even when we refer to these duties 

as rights, we do not in ordinary usage call them compulsory or mandatory rights (I 

think it safe to say that Feinberg's analysis of what we could say about duties is not 

ordinary usage). These examples do not contradict my claim that mandatory rights 

talk is used only when the duty is a positive one imposed generally on a class of 

persons by a public law. 

7.5 Compulsory Education and Liberal Paternalism. 

While individual benefit does not form the basis for compulsion under a 

mandatory right (the compulsory aspect of which results from a duty to the public), 

it can, as discussed in prior chapters, be the basis for paternalistic compulsion of an 

incompetent. To what degree can a paternalistic case be made for compulsory 

schooling based on the individual child's benefit? 
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If there are cases where someone can be compelled for paternalistic reasons, 

these will be cases where the liberal account of justified paternalistic action given in 

chapter 1 is applicable. If we find that a vital interest is at stake, such that we may 

give a strong argument that any rational person would wish to be compelled if 

incapable of rational decision making, and that the child is not capable of 

competently claiming or waiving the right for himself, then a prima facie case for 

compulsion has been made. Our question then is what a rational person behind the 

veil of ignorance, unaware of his own identity but aware that he may when the veil 

is lifted tum out to be a child, would wish to be compelled to do in the event of his 

incompetence due to infancy. 

We have seen that in the absence of information about a person's 

competently expressed preferences, we are to try to obtain for him an adequate 

supply of the social and natural primary goods--those things a rational being can be 

assumed to want, whatever else he wants. A patemalistic agent will be justified in 

compelling the child, and will have a duty to compel the child, insofar as that is 

necessary to obtaining for the child an adequate supply of primary goods. 

An enumeration of the primary goods does not clearly delineate the scope of 

patemalistic authority. The extent of the coercion necessary for the child's obtaining 

an adequate supply of these goods is an empirical question to be answered with 

reference to specific goods and societies. Our immediate question is how much 

schooling can justifiedly be coerced in a contemporary liberal democracy. 
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Schooling aims at supplying a complex of primary goods, including the 

knowledge and skills needed in order to acquire income and wealth, to participate 

politically, and to be respected by self and others. Apart from providing specific 

knowledge and skills, in contemporary society schooling is a m,\jor means of 

socialization. What is entailed by socialization will of course vary with the society. 

In contemporary society a basic degree of literacy and numeracy is needed 

for normal functioning. While one could live in our society without being literate, 

we consider illiterate persons to be severely handicapped. Further, it is hard to 

imagine a person functioning without some rudimentary arithmetical skills. So at a 

minimum, a primary goods standard for patemalistic action requires that the child be 

compelled, if able to do so, to attend as much school as is needed to leam to read 

and perform basic arithmetic. 

More than that is needed in order for a person to function as a fully 

participating citizen in a democracy. Citizenship skills and knowledge include a 

basic familiarity with our form of goveml1lent, history, social problems, and 

relationship to other countries. Yet clearly many functioning, happy citizens are 

deficient in their knowledge of some of these areas. While it might be desirable to 

have a more politically sophisticated citizenry, a primary goods standard does not 

entail that all citizens read the Congressional Record or watch C-Span. Rawls 

emphasizes the importance of self-respect as a primary good. Self-respect will be 

difficult or impossible, Rawls says, without the respect of others for our persons and 
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our endeavors. 13 Of course, some persons can maintain their self-respect in the face 

of great disrespect from others. What Rawls perhaps means is that self-respect 

would be impossible in someone who has been, throughout her life, universally 

disrespected. There may be some who feel just fine about themselves and their 

projects who are completely disengaged politically and pay no attention to history, 

government, or events outside their own direct experience. But a person so 

disengaged is a rarity, and one who is self-respecting would be extraordinarily so. It 

is unlikely that the political ignoramus will be respected by others, or that she will 

not feel shame at her ignorance. How much political knowledge is needed for self

respect will depend to a great extent on the average level of such knowledge among 

citizens. 

Arguably, very little political schooling is needed by the primary goods 

standard, so long as no more than minimal political knowledge is widespread. In 

effect, we might all gain self-respect by "levelling down" in our training for 

citizenship. Such an argument seems specious, and it is. Such levelling down could 

not succeed in creating self-respecting persons if the complex industrial world were 

not in large part dismantled. So long as we wish to have the goods afforded by late 

industrial society, complex political organization is needed. 14 Perhaps a small 

oligarchy of "guardians" could be entrusted with all political control, but without 

substantial amounts of successful manipulation and deceit (as Plato recognized) the 

mass of the populace would feel powerless and inadequate in the knowledge that 
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they were as children to the ruling class. And such deceit would be unlikely to be 

successful given the information handling tools needed for complex social 

organization. 

We thus can find in the primary good of self-respect the necessity for some 

minimal amount of political education. In contemporary liberal society, this would 

include literacy, a basic familiarity with our form of government (at a high school 

civics level), and some awareness of world and national events and issues. We saw 

earlier that society can mandate schooling for political competence as a necessary 

means of achieving a public good. The present argument speaks to the authority of 

a paternalistic agent to compel schooling for the good of the individual, apart from 

her share in the public good of educated political choice. The good sought by 

paternalistically coerced political schooling is that of individual self-respect. 

VI. Beyond a Minimum Education. 

Graham Haydon points out in an analysis which I shall substantially endorse 

that it is sometimes said that persons have a right to develop their capacities to the 

fullest extent possible. IS The right to an education may then perhaps be said to be 

not merely a right to be trained for the minimal skills required to live in society, but 

the right to become an educated person. That requires knowledge of a broad range 

of disciplines, and the ability to interpret one's experience in the context of this 

broad background knowledge and understanding. Training for such skills is 
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sometimes called a "liberal education." Such an education is not necessary in order 

to be a functioning member of contemporary society and a minimally competent 

citizen. But the claim of the advocates of a right to a liberal education is not that it 

is needed as a means to an end, but that it is valuable in itself. May a paternalistic 

agent justifiably compel a child to become liberally educated? Haydon argues that it 

is questionable whether such education can be successfully compelled in the face of 

the child's resistance. 16 While minimal literacy and numeracy skills and even basic 

political knowledge might be forced upon the reluctant child, it is hard to see how 

anyone can be compelled to learn to understand a broad range of disciplines and 

apply them to new situations. But moreover, a liberal education as described goes 

beyond what is needed to secure an adequate supply of the primary goods and hence 

is beyond the scope of justifiable coercion. 

Of course, the child should be free to pursue an education that goes far 

beyond the minimum. The right of all persons to liberty entails the right to pursue 

their own interests, to the extent that this does not interfere with a like right for 

others. It thus includes a right to pursue a liberal education. But such a right is a 

bilateral liberty. It is a right to pursue a liberal education or nol, or to pursue any 

other end that does not interfere with the similar liberty of others. This does not 

entail a duty on the part of anyone else to provide or compel a liberal education, 

although it does entail a duty not to interfere with the pursuit of such education. 
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So far I have offered a paternalistic justification for children to be compelled 

to be schooled for minimal literacy, numeracy, and political knowledge, and argued 

that a maximal or liberal education may not be compelled, even if it could be. But 

the liberty to develop one's capacities to their fullest extent might imply the 

necessity for more than minimal education, in that the liberty to pursue an optional 

education assumes a capacity for autonomous choice. I have previously defined 

autonomy as the ability to defer, at least some substantial portion of the time, the 

satisfaction of first order, short term desires in the pursuit of higher order, long term 

ones. It requires knowledge of a broad range of conceptions of the good life, the 

ability to choose rationally among them, and the ability to rationally fit means to a 

desired end. Some level of education beyond the minimum needed to be a 

functioning person is needed in order for a person to achieve this capacity, but it is 

far from clear that such education need be by formal schooling or that it can be 

successfully compelled. 

What compulsion could be justified by the right to extend one's education 

beyond what is needed for autonomy? As a bilateral liberty, this amount of 

education cannot be compelled, and it is uncontroversial that an adult may not be 

compelled to exercise this option. But as a child, a person is not yet able to choose 

whether to exercise the right to optional education. Is some coercion needed to 

preserve this right? 
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Haydon argues that the right to pursue optional education can be protected is 

a negative right that can be protected just by preventing treatment that would 

foreclose its exercise. He says, "we can object to treatment, inside or outside school, 

which tends to weaken interests and inclinations which might have developed 111 

educational directions ... " 17 But this is too strong. Any education will tend to 

weaken some interests and inclinations. A person also has the right to develop his 

abilities as a surfer or as a gambler or in any lawful pursuit to the greatest extent 

possible, but that does not militate against education that would tend to weaken 

these interests and inclinations. Perhaps the very education that encouraged a person 

to pursue optional education would tend to weaken them. The right to pursue these 

options is a right to not have them foreclosed. But I doubt that education for 

autonomy would not have the effect of foreclosing at least some options; for 

example the option of becoming the unquestioning follower of a cult leader. Some 

normative judgment about the value of the various options to which a person has a 

right is inevitable if we are to specify any required content for education, even if it 

is to be a liberal education. 

Perhaps the best we can do here is to try to teach a broad awareness of the 

alternative conceptions of the good life that are considered viable by persons in our 

culture and in other human cultures, and the awareness that any of these conceptions 

may be subjected to rational criticism and revision. The obligation to not foreclose 

a person's right to optional education can be discharged by much the same treatment 



that would discharge the obligation to educate persons for autonomy. So if we 

educate for autonomy we will respect the right to pursue additional education. 18 
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Although Rawls does not specify autonomy among the primary goods, it is 

fairly implied by the social goods of powers and opportunities, and the bases of self

respect, as well as the natural goods of intelligence and imagination that he does 

specify. The natural primary goods, Rawls points out, are not so much under the 

control of the basic social structure as the social ones. 19 Since the achievement of 

autonomy depends on both social and natural goods, it should not be surprising that 

it cannot be conferred simply through schooling. What the parties to the original 

position would choose in the event of their incompetence due to infancy or 

childhood is that their paternalistic agents compel them to acquire, insofar as 

possible, the abilities and knowledge necessary for an adequate supply of the 

primary goods. Autonomy may be seen as a primary good, but it is achieved via 

other goods that a person cannot be simply compelled to acquire, and which a 

person may not be able to acquire whether compelled or not. It also, as Mill argued, 

is inconsistent with compulsion, and indeed cannot be learned except in the absence 

of compulsion. 20 

The question what compulsory schooling is needed for autonomy is thus 

somewhat paradoxical. It is best answered, I think, by the answer given to the 

question what compulsory schooling is needed for acquisition of the other primary 

goods, particularly the social bases of self-respect, including education for 



177 

citizenship. If some persons, due to natural shortcomings, are unable to achieve a 

high degree of autonomy (which is certainly the case), that cannot justify more 

compulsory schooling. If a person's degree of autonomy were so low that we 

considered her to be not fully rational, and hence subject to paternalistic coercion 

and we were able to determine that with sufficient additional compulsory schooling 

beyond the norm she would likely achieve a normal degree of autonomy, then such 

schooling ought to be compelled so long as its cost is not the loss of an adequate 

supply of other primary goods. 

7.6 Compulsory Education for Adults? 

If we assume that compulsory schooling can be undertaken in a way that will 

promote the development of autonomy, is it also necessary for the schooling to take 

place early in life? It is plausible that a person could develop autonomy later in life. 

If so, and if an adult has as much right as a child to be educated for autonomy, we 

would have a justification for the compUlsory schooling for autonomy of non

autonomous adults. Such compulsion would not be violating the adult's right to 

self-determination; by hypothesis she is incapable of exercising that right. On the 

contrary, we would be protecting the right to self-determination by compulsory 

schooling. 

Here I again endorse an argument from Haydon, who offers two grounds for 

rejecting such compulsion.21 First, autonomy is a matter of degree. Any difficult 

----------------
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case (in which we would feel uneasy about compelling the behavior of a person of 

adult years) would be one in which the adult had achieved some degree of 

autonomy. If a person were truly incapable of free and rational choice we would 

not violate her rights by paternalistic compulsion; on the contrary, protection of her 

rights would require it. We are bothered by the prospect of coercing "for her own 

good" a person who can to some extent make rational choices and who values her 

liberty. We should rather try to persuade such a person of the value of choosing 

more education. Second, following Mill, it seems likely that compulsory schooling 

of adults would be psychologically inimical to the promotion of their autonomy. 

But these two considerations would tell against the compulsory schooling of 

anyone who is to some degree autonomous and who values her liberty.22 We appear 

to be inconsistent if we reject the compulsory schooling of partially autonomous 

adults, but compel the schooling of children of a similar degree of autonomy. The 

threshold of autonomy that is sufficient to protect the adult from compulsion should 

also be sufficient to protect the child, unless there is good reason to think that the 

partially autonomous child would benefit from the compulsion in a way that the 

partially autonomous adult would not. 

An argument for differential treatment based on age might take the form of a 

claim that violation of a person's partial autonomy is less serious where that person 

has enjoyed that degree of autonomy for a shorter period of time, and that a younger 

person's autonomy may be enhanced by compulsion while the older person of a 
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similar degree of autonomy would react to such compulsion by a diminishment of 

autonomy. The latter claim is an empirical one that stands in need of experimental 

support. The fonner claim implies that autonomy is of less value to a young person 

who has not el~oyed it long than it is to an older person. It is hard to see how such 

a claim could be justified. Perhaps a utilitarian argument could be made that the 

happiness of the young person is more likely to be enhanced by coercion aimed at 

increasing autonomy than that of the older person, but this claim would be 

dependent on the empirical one--that coercion to increase autonomy is more likely to 

succeed when the person coerced is younger. Without good empirical evidence for 

this claim, coercion of a young person who has reached the threshold of autonomy 

beyond which we would not coerce an adult, for the purpose of increasing 

autonomy, is not justified. 

Haydon says that given the liberal presumption against any form of 

compulsion, a justification of compulsory schooling should show not just that it is a 

means to the end of protecting the individual rights to socialization and education, 

and not even that it is the most effective means, but that it is a necessary means. 23 

But that would set an impossible standard. It would require that all possible 

alternatives be considered and tried. Our standard should be whether a party in the 

final stage of the original position, aware of our present institutions and state of 

psychological and educational knowledge would agree to a system of compulsory 

education. The answer to this question will not be the same for all times and 
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societies, since at the legislative stage decisions are to be relativized. I think that in 

consideration of the risk of instant abandonment of compulsory schooling, the parties 

to the original position would choose to continue it, but not beyond the age at which 

empirical studies have shown most persons to have acquired a substantial degree of 

autonomy. Should this be that amount at which we would not wish to interfere with 

the partially autonomous adult? The answer depends on whether the youth has 

acquired the tools with which to continue to grow more autonomous, and on the 

amount that the youth, despite her partial autonomy, can be benefited by longer 

compulsory schooling. I suspect that the answer will be not very much, but this is 

an empirical issue in an area that is controversial and not well understood. 

In the case of some particular individuals, the amount of compulsory 

schooling deemed generally necessary for education for autonomy and protection of 

the right to optional further education will be either unnecessary or 

counterproductive. Compulsory schooling to some given age may be justified by the 

need to protect the rights of most persons, but will not be justified by an appeal to 

the rights of the individual who is compelled in the cases of those persons for whom 

it is not needed. In those cases compulsion, if it is justified at all, will be justified 

by an appeal to the interests of others. Such an appeal might take the form of a 

claim that under our present institutions blanket compulsion to a given age is 

necessary in order to protect the individual rights to education of the majority of 

persons. 
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If it is possible for the state to educate its citizens so that the average 

fourteen year old has the skills for becoming a responsible. informed citizen (and 

available research supports this view)24, then the state's responsibility is to educate 

the child so that she will acquire these skills at that age, or earlier if possible. The 

state's own failure to thus educate the child would not justify extending its authority 

to educate to a later age. Of course, in our society many 01' most persons have not 

acquired the skills needed for responsible citizenship at the age of fourteen years, 01' 

at a later age. But that would justify improving the educational system rather than 

extending in time the authority that has been incompetently exercised. 

However uncertain our knowledge of how to educate children better, it is 

clear that many are being drastically underserved even by contemporary standards. 25 

Unless some overriding benefit were to be lost by greater expenditure of resources 

on educating the young, both respect for autoilOmy and maximization of welfare 

would seem to l!all for far greater proportional allocation of such resources than is 

found in the United States 01' most other countries. The device of the original 

position again serves to illustrate what persons conceiving of themselves as free and 

equal would consider just. Considering that they might turn out to be, after the veil 

of ignorance is lifted, in the position of the worst-off children under our present 

distribution of resources, the parties would legislate to maximize the welfare of those 

worst-off. It thus seems that a just distribution of resources to education would 

entail an enormous shift from the present one. 
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8. CONCLUSION 

In Chapter 1 I drew the preliminary conclusion that liberal political theory 

would justify fourteen years as the age of majority, given the present state of our 

knowledge about the capacities of children for rational, autonomous decision 

making. I intend nothing magical about multiples of seven. If it should be the case 

that in the future, with improvements in education and parenting skills, those adult 

capacities are achieved at an earlier age, then the age of legal majority should be 

lowered accordingly. On the other hand, should reliable research show that 

important decision making skills common to adults are not common in children until 

an age later than fourteen, then that age should be used. 

Up to this point, my argument, if successful, has created a presumption in 

favor of this general rule. But I have also allowed that presumptions in favor of 

greater liberty may be rebutted by considerations of welfare and equality. The 

question, bluntly put, is whether fourteen years as the age of legal adulthood would 

not be a practical disaster. 

In the remainder of this chapter I will consider some potential practical 

criticisms of my proposal to lower the age of majority, and argue that no general 

harms will result that would justify compromising the freedom of persons over the 

age of fourteen. That is not to say that there could not be harms in individual cases. 

But if a change in the law can effect a substantial gain in respect for individual 
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autonomy without a loss in welfare on the whole, that would provide a strong moral 

argument for bringing such a change about. Much of what I will say here is 

admittedly speculative, but I think it reasonable speculation that is deserving of 

future empirical research. 

Fourteen as the age of legal majority would include the right to live on one's 

own, to work, and to enter into contracts. It should as a practical and perhaps also a 

conceptual matter include the right to vote. What would our society look like with 

such changes? My answer is, not much different from the way it does now, but 

with some important exceptions. 

I would not foresee a large-scale exodus of fourteen-year-olds into squalid 

apartments. Not, that is, except for those who would be doing so to escape squalid 

homes. Under our present system, half or more of all persons turn eighteen, and 

hence become adults under the law, before finishing high school. Yet they do not in 

large numbers leave home on their eighteenth birthday. What I would foresee is that 

in most well-functioning families, teenagers would continue to live with their parents 

until after graduating from high school if they could move out at fourteen. The fact 

that they did so without legal compulsion would have some benefits. Parents and 

children might reflect on their new legal relationship (as they may now when a child 

turns eighteen), and structure their relationship in a more democratic way. I do not 

think that at this age such movement into the liberal regime of contracts, rights, and 

duties is going to harm the love and mutual comly<itment of family members, any 
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more than it does now when children turn eighteen. On the contrary, I think it 

would be beneficial for most persons in families to recognize each other as rights 

holders. A period of living with their parents, yet under agreements made in 

recognition of each other's legal adulthood, would allow the exercise and hence 

according to Mill's argument the growth of autonomy in ways not now possible for 

the fourteen-year-old. Loving relationships are not in conflict with respect for 

another's liberty. 

The previous chapter concluded that education for citizenship and autonomy 

can be completed by the age of fourteen years, so compulsory schooling beyond that 

age would appear unjustified. Laura Purdy has argued that persons who discontinue 

their education at an earlier than usual point will lead severely disadvantaged lives, 

and their children and society at large will share in that disadvantage. But I am not 

arguing for discontinuance of education at fourteen; my argument is for the 

discontinuance of compulsion. 

Many policies are available that would make the continuation of non

compulsory education after age fourteen more attractive and more likely. Since 

there would be no compulsory curriculum after that point, persons could exercise far 

more choice over the content of their education than had been possible during their 

minority. New markets for more specialized schooling would be created, which 

would depend for their success on persuading students over the age of fourteen to 

attend. 
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Parents would be free of an obligation to support their fourteen-year-olds, as 

they are now free of the obligation to support their eighteen-year-olds. In many 

families parents may willingly continue their support, especially while the child 

remains in school, as they do now for the typical eighteen-year-old. Some will not. 

In those cases where the teenager and her parents choose to separate, a government 

system of income support is essential for the adolescent who chooses to stay in 

school. Given the bleak employment prospects for the teenage high school dropout, 

this should be an attractive alternative. Such support should continue for the full

time student up to graduation from high school. I expect that such a program would 

pay for itself in increased productivity (and hence greater tax contributions) and less 

need for welfare relief throughout the lives of those thus supported. 

In poorly functioning families where fourteen-year-olds choose to leave 

home, whether to work or continue school on their own, I submit that the teenager 

will on the whole be better off for the change. Many of these children now live or 

spend much of their time away from home, and arc force to do so as unemployable, 

illegal truants. Their lives would be improved by being able to work legally, and 

especially by the opportunity to continue school while living independently. 

The question may be raised whether more justice would not be done by 

eliminating the use of a universal age of majority and simply allowing any mature, 

autonomous person to live independently, enter into contracts, and vote. This 

proposal would deny rights to many persons who are now functional adults, and 
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would call for state evaluations of persons' capacities that the state may not be 

capable of making, and which moreover involve personal inquiry by the state that is 

prevented by a system of civil rights such as is found in the Bill of Rights. Another 

alternative might be to do away with the state "licensing" persons as adult by having 

laws concerning legal majority and instead allow retroactive inquiry when a person 

claims or is claimed to have been incompetent to make a specific transaction. My 

reason for choosing to keep an age floor is that it strikes me as unreasonable to 

expect all persons in all cases to appraise not only the intelligence and reasoning 

ability of those with whom they have transactions, but also whether their capacity 

for control over their lower-order motives and desires in the service of long-term 

plans is sufficient for considering them autonomous. I think it is preferable to have 

an age-based presumption of competence that matches the ell1pirical data. 

Of course, any person may be incompetent to contract for individual reasons. 

Where there is good reason to doubt the understanding or rationality of another due 

to illness or incapacity, a potential contractor may well fear that an agreement will 

not be enforced. But that possibility already exists for persons over the age of 

majority. 

As a practical matter, many adolescents will be unable to pay for services and 

goods they may desire. Legal empowerment may mean little in the face of financial 

disability. I am not proposing a solution to the adolescent's money problems. Other 

parties may require payment according to their usual practices, and if that is a 
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problem for the adolescent, it is a different problem from that of denial of authority 

to consent to contract. 

I want last to consider several areas that may be seen as hard cases for a 

fourteen year age of majority. These include voting, marriage, drinking, and 

military service. I have stressed repeatedly that while there is a presumption in 

favor of liberty in a liberal polity, that presumption may in the proper case be 

overridden by legitimate concerns for equality and general welfare. My comments 

here will be brief and conclusory; most of these topics could only be fully analyzed 

at much greater length. 

Voting rights and the right to hold elective office would seem to be essential 

for a person who is to be recognized as fully a citizen. These rights are necessary 

for a group that is to have any political influence and representation. I see no reason 

to think that the fourteen-year-old vote would damage our democracy. No doubt 

many fourteen-year-olds would not take advantage of their franchise, just as is the 

case with about half of the adult electorate at present. Those that did would in many 

cases be more involved with learning about candidates and issue than the average 

adult, because of the novelty of the franchise, and their greater proximity to civics 

education in the schools. No doubt political education in the United States is 

generally poor, and the average citizen's political knowledge leaves much to be 

desired. The contemporary trend to "sound bite" campaigning exacerbates this 

problem. But I submit that what the average citizen retains of her education in 
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civics is probably less than that of the fourteen-year-old, who has studied the subject 

more recently. 

The question of an age floor for purchase and consumption of alcoholic 

beverages provides a concrete example of how liberty may be interfered with for 

gains in welfare. At present in the United States, eighteen is the age of majority in 

all states, and twenty-one is the age for drinking alcoholic beverages. We thus 

already practice the weighing of the liberty of persons who are in every way legal 

adults against the general welfare, and have concluded that a denial of liberty is 

justified. I support that conclusion, and would continue to have twenty-one as the 

drinking age. But while this is an anomaly that would be unjustified under Rawls's 

rules of lexical priority, I propose that our balancing be made explicit, and that it be 

acknowledged in public debate that a compromise of liberty for a gain in welfare is 

to be made, and why such compromise should be considered worthwhile. 

With regard to military service, there is good reason to not allow fourteen

year-olds to serve. They are still maturing physically, and would perform the 

demanding physical tasks of military service substantially better at a later age. 

Standards of physical competence may be grounds for rejection of the still growing 

fourteen-year-old. On the other hand, military service is for many youths a way~ of 

escaping from unemployment and poverty. For those fourteen-year-olds who would 

choose military service over school, the choice may well be a good one, which they 

should be allowed to make. Some discomfort may be felt at the prospect of 
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fourteen-year-olds dying in foreign wars. Such deaths would certainly be tragic, but 

would they be any more tragic than the deaths of eighteen-year-olds? 

The decision of a fourteen-year-old to marry would most likely be a foolish 

one. But most of the harm from youthful marriage comes not from youthful 

marriage per se, but from youthful child-bearing and child-rearing. This harm might 

be largely avoided by separating the license to marry from the license to have 

children, a proposal that has been argued for by Hugh LaFollete.' I think that such a 

proposal deserves serious consideration that is beyond the scope of the present work. 

While licensing parents is no doubt politically impracticable at present, a more 

limited system of training and licensing for prospective teenage parents might be 

more palatable. It would, I think, be beneficial enough in preventing harm to both 

potential parents and their potential offspring to be considered a valid compromise 

of liberty. 

My final consideration will be whether there should not be a moral 

component to decisions about legal majority. Lawrence Kohlberg and others have 

argued that moral autonomy requires a sense of justice. 2 While this claim is 

controversial, to the extent that the decisions of persons over fourteen are not self

regarding, they may arguably require moral autonomy in Kohlberg's sense if they 

are to be decisions that treat others fairly. Should moral autonomy be required for 

legal adulthood? I think not. We do not require of competent adults that their 

actions, in order to not be paternalistically overridden, be fair or otherwise meet a 
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moral standard, so long as they are legal. We should not set a higher test for the 

emancipation of the fourteen-year-old. My focus here has been on the competence 

of adolescents to make rational decisions for themselves and hence on the self

regarding aspects of autonomy. I do not purport to have analyzed here the moral 

prohlems that may be involved in making decisions that can profoundly affect 

persons close to the adolescent. However, I do not think that this stronger, moral 

sense of autonomy, however desirable, ought to be required for the legal authority to 

make one's own decisions. As with the proposal to examine persons individually in 

order to determine their rational autonomy, to require moral autonomy as a criterion 

of legal m~ority would be an intolerable invasion of privacy, and result in the denial 

of rights in advance of any wrongdoing because the state has deemed a person to 

have insufficient moral development. 

I do, however, wish to note that research by Piaget, Kohl berg, Flavell and 

others suggests that the egocentrism of the child is commonly replaced by an ability 

to consider the interests and needs of others at about the same time as the adult 

cognitive capacities have developed, but that such moral development is to a great 

extent dependent on the child's exposure to moral problem-solving and notions of 

justice.3 Thus if adolescents are deficient in their degree of moral autonomy, seen in 

Kohlberg's terms as a sense of justice, this is likely not a result of any cognitive 

disability, but rather of deficient moral education. The proper response would be to 
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improve such education rather than to deny the exercise of rights; the latter would be 

likely to only further delay moral development. 
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