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ABSTRACT 

This dissertation provides a systematic analysis of when an individual or group 

has a right to secede that is grounded in self-determination. Since the primary question in 

a secessionist conflict concerns the territory being contested, any analysis of the right to 

secede must provide an account of what grounds the existing state's claim to political 

jurisdiction over its territory. With this in mind, I examine consent and teleological 

justifications for the state and find both inadequate. 

The consent account posits that a political state is justified just in case it has the 

consent of its citizens. I reject the consent approach for its unacceptable implication that 

unlimited secession is permissible from all existing states. I then suggest that our 

disinclination to allow unlimited secession is instructive since it indicates not only that 

we believe a consentual justification is morally unnecessary, but also that a state is 

justified in virtue of the peace it secures and the rights it protects. This teleological 

justification ultimately proves inadequate as well, however, because it both restricts 

secessionist movements that seem permissible and allows coercive annexations that 

appear clearly unjustified. 

As an alternative to these extremes, I propose a hybrid model of political 

legitimacy. According to my theory, while individuals and small groups may not secede, 

a larger group may, provided it is of sufficient size to satisfactorily perform the functions 

that are necessary for a state to ground its claim to territory. Thus I conclude a political 

state should limit political liberty in a manner analogous to the way it legitimately limits 

the liberty to drive a car. Specifically, since many people would be harmed if there were 

no legal restrictions on who could drive, states institute age and health requirements 

limiting who may drive. Citizens not eliminated by these standards must also 

demonstrate a minimum threshold of competence by passing tests. In similar fashion, a 

----- ... _--_ ....... _-_ ..... _. 
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state may initially restrict the right to secede to groups of a specific size, and then further 

require that interested parties demonstrate their ability and willingness to govern in a 

stable, efficient, and liberal manner. 
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I 

INTRODUCTION 

Amid the numerous recent movements to redraw national boundaries, political 

theorists have turned with renewed interest to the moral relationships among individuals, 

groups, and their states. Writers have been especially concerned with matters of political 

self-determination in general and the right to secede in particular. While some good work 

has been done, much about these matters remains unclear.l The Quebecois in Canada, the 

Welsh in Britain, the Basques in Spain, the Flemish in Belgium, the Ibos in Nigeria, the 

Bretons in France, and countless other groups are claiming a right to secede from their 

countries, and yet political philosophy has no plausible theory with which to adequately 

adjudicate these claims. In this essay I work to advance contemporary understanding of 

liberalism by addressing this curiously neglected area. I explore the conditions under 

which secession can be morally justified by an appeal to political self-determination, and 

argue that, while individuals and small groups cannot appeal to this right to justify their 

secession, a larger group can, provided it is of sufficient size to satisfactorily perform the 

functions necessary for a state to ground its claim to its terri tory. 2 

The Project 

I address this question from a liberal standpoint because I believe liberal political 

theory is correct in its assumption that individuals have moral rights which the state must 

not violate. Liberalism is defended in many forms and for a variety of reasons, but a 

pivotal tenet unifying all liberal theories is that which places a premium upon individual 

liberty.3 Despite this emphasis, liberals have had remarkably little to say about rights of 

political self-determination. Assuming this premium upon liberty, it is natural to explore if 

----- ------.--. -- ---. 
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and why the state is justified in denying the political liberty of those parties interested in 

seceding. In other words, if individual citizens have moral rights of religious self

determination against the state, why should not citizens have analogous rights in the 

political realm? If they do, what are the limits of these rights? And if not, why may the 

state legitimately limit political self-determination in a manner that is impermissible in the 

religious arena? 

One striking feature that distinguishes political self-determination from a citizen's 

dominion in other realms is its connection to territory. As Allen Buchanan writes~ 

Secession .. .is an effort to remove oneself from the scope of the state's 

authority, not by moving beyond existing boundaries of that authority but by 

redrawing the boundaries so that one is not included within them. To claim the 

right to emigrate is only to challenge the state's authority to keep one within its 

boundaries. To claim the right to secede is to challenge the state's own 

conceptions of what its boundaries are. To emphasize: Secession necessarily 

involves a claim to territory.4 

This point is significant because it indicates that a secessionist's appeal must be evaluated 

by the strength of its claim to territory. A secessionist party must argue, not only that it 

owes no allegiance to its current political union, but also that it (rather than the current state 

or some third party) has the legitimate claim to jurisdiction over the contested territory. A 

party's lack of right to secede entails that the existing political union (or some third party) 

has a legitimate claim to its territory and the secessionist party has a duty not to secede 

(without permission from the remainder state and/or third party). If a party does have a 

right to secede, on the other hand, this party is at liberty to secede alld the remainder state 

has a duty not to resist coercively this secession. Thus any adequate analysis of secession 

will necessarily include an account of what justifies the state's claim to exercise political 

jurisdiction over its territory. Different answers to this latter question will furnish varying 

--_ .. _-- ._--- _ .... -
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results for the fonner. Before examining possible justifications for a state's claim to its 

territory, though, it is important to clarify two aspects of the moral dynamics of secession. 

The first is that matters of political self-determination are distinct, and can be kept separate, 

from other rights and correlative duties of justice. The second is that many of the 

secessionist movements grounded in past injustices have been misunderstood as grounded 

in political self-detennination. 

The first point is significant because it reveals that the moral justification for a 

secessionist movement need not be undennined by the remainder state's financial, military, 

or other non-political dependence upon the seceding region. To see this, consider a case in 

which S constitutes a geographic region of people interested in seceding from a larger 

political unit R. One might suggest that secession would hann the remainder state because 

R - S would lose either crucial revenue or military strength vital to that state's economy and 

safety. Consider each of these arguments. In the lost revenue version, theorists explain 

that the economy of R as a whole is dependent upon either natural resources in S or welfare 

transfers from the much wealthier people of S. Theorists further suggest that the people of 

R, in virtue of their reliance upon the income from S, have sufficient moral reasons to 

justify them denying SIS secession. According to the lost military strength scenario, the 

people of R are reluctant to let S secede because R - S would be vulnerable to military 

attack after the secession. Here theorists suggest that R - SIS potential military vulnerability 

provides the people of R with sufficient moral reasons to justify resisting SIS secession. 

These arguments can provide only moral reasons to limit the conditions of SIS 

secession, not reasons for suppressing it altogether. The fact that R would be economically 

disadvantaged without the financial transfers from S may provide moral reasons for S to 

continue economically assisting R after secession, but it cannot establish the 

impennissibility of S seceding under any conditions. (And even this more limited claim is 

true only if the people of R not only have an interest in this assistance, but have a legitimate 
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interest that makes their claim one of justice.) Thus the financial dependence argument can 

show only that S must continue welfare transfers after secession, not that S may not secede 

at all. Likewise, the fact that R would be militarily vulnerable without R can show only 

that S must continue defending R after seceding, not that S is unjustified in seceding 

simpliciter.S If the people of R have no rights to military protection and financial aid 

against the people of S, then these concerns cannot justify R resisting S's secession. And 

even if the people of R do have these rights to financial aid and military protection against 

the people of S, these rights can be satisfied in a manner compatible with S's secession. In 

short, the people of S's obligations to the people of R cannot preclude the people of S from 

having a right to secede; they can at most limit the conditions of S's justified political 

divorce. 

The second point I want to emphasize is that secessionist movements grounded in 

past injustices are often mischaracterized as grounded in political self-determination. The 

traditional account of political legitimacy is that a state is justified in exercising political 

jurisdiction over its territory as long as it functions in a reasonably just manner.6 Many 

who hold this view also endorse what they call the "principle of national self

determination. "7 According to the common understanding of this principle, forci bly 

annexed colonies and certain peoples or nations that are treated unjustly have a moral right 

to secede. Thus the traditional view of political legitimacy conjoined with the standard 

interpretation of the principle of national self-determination implies that, if the laws of Rare 

unjust to the people of S, then the people of S may have a right to secede; but if they are not 

unjust, they do not. Once the distinction explained above between the right to political self

determination and other rights and duties is fully appreciated, though, the traditional view 

(despite its compatibility with a principle that many label the principle of national self

determination) provides no room for secession grounded in political self-determination. 
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The traditional view suggests that, to be legitimate, a government need not function 

exactly as all citizens would want but must only treat it') citizens in a minimally just manner. 

If a state has a valid claim to its territory as long as it avoids injustice, though, it is difficult 

to see how citizens can have any rights to political self-determination. According to this 

model, the people of 8 can stand in one of two moral relationships with the government of 

R. If the government is not, and has not been, unjust to the people of 8, then the people of 

8 are in no position to demand anything from the people of R, and certainly they may not 

secede. If the people of R have been unjust to the people of 8, on the other hand, then the 

people of 8, because of their violated rights, are in a position to claim compensation. 

Because political self-determination is distinct and separable from other rights and 

correlative duties, though, the people of 8 are not in a position to claim political self

determination. Indeed, they can be in no position to claim that this right has been violated 

if they initially had no such right. They are in a position to claim only two things. They 

may make claim (1) for what is currently being unjustly denied them and (2) compensation 

for what has been unjustly denied them in the past. Since political self-determination fits 

into neither of these categories, it cannot be claimed by the people of 8 when the people of 

R treat them unjustly. If the people of S had no right to political self-determination when 

the people of R treated them unjustly, as the traditional approach assumes, they cannot 

claim it after the injustice either. Therefore, the traditional model leaves no room for a right 

to secede derived from a right to political self-determination. 

It is worth noting, however, why the people of S might be misu1lderstood to have a 

right to political self-determination on this account. If the people of S were treated unjustly 

by the people of R as a whole, they could demand that the state amend its practices and pay 

compensation for past harms. If the people of R continually refused to stop present 

injustices and pay for past injustices, they might, on this account, lose their claim to the 

territory of S. Because the people of S occupy this land and have suffered the injustices, 
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they would presumably have a valid claim to the territory in S. They would now be in a 

position to set up their own government in this territory and, insofar as this new 

government avoided injustice, the people of S would continue to have a valid claim to this 

territory. 

This scenario might be described as an instance of the people of S exercising their 

right to political self-determination, but this would be a misdescription. Notice that on this 

account the people of S are morally justified in changing their political an'angement only 

after they are treated unjustly and can do nothing within the existing political scheme to 

rectify these injustices. This indicates that the people of S have a primary right only not to 

be treated unjustly, a secondary right only to compensation for a violation of this primary 

right, and finally a tertiary right to politically reorganize if their primary and secondary 

rights are disrespected. If there is no initial injustice, however, the traditional model leaves 

no room for the people of S to legitimately politically reorganize, Thus we ought not to 

infer a right of political self-determination from the mere fact that a theory permits political 

reorganization under certain conditions. It provides only for a right not to be treated 

unjustly. 

To see that the people of S have no right to political self-determination, consider a 

scenario with the analogous right to religiolls self-determination. One has a right to 

religious self-determination when one is free to hold, and act in accordance with, the 

religious beliefs of one's choice. If a person is not allowed to change her religious practice 

unless the religion into which she was born somehow discriminates against her, on the 

other hand, then she does not have the same right. In the latter case, she definitely has a 

right, and this right even makes it permissible for her to change religions under certain 

conditions, but it is far from a right to religious self-determination. This second right 

amounts only to a claim not to be a member of a religion that discriminates against one. 

Likewise, the traditional account of political legitimacy, coupled with the standard 
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interpretation of the principle of national self-determination, leaves no room for political 

self-determination as such, only room for a right to be spared political injustice and a 

derivative remedial right to self-detennination when the exercise of this latter right is the 

only way to redress the injustice. 

In sum, the points about the separability of political determination from other rights 

and duties as well as the centrality of claims to territory are especially significant 

observations. I certainly agree that there are cases in which groups have a right to secede 

that is grounded in past injustices, but this is distinct from. the same right grounded in self

determination. In fact, on the face of it, such a possibility is inconsistent with the 

traditional endorsement of an existing state's claim to its territory. In this essay I will 

disregard the traditional model and examine from scratch the precise nature of a state's 

claim to its political territory. Only an adequate understanding of the grounds for this claim 

will allow us to determine when, how, and what types of secessionist parties may also 

have valid claims to the territory they covet. This latter discovery will allow us to 

determine if and when a party may secede, not because it was treated unjustly, but merely 

because it chooses to exercise its primary right of political self-determination. 

What The Project Is Not 

I would like from the outset to make clear several limits of this project. First, I am 

principally concerned to explore only the intersection, rather than the union, of secession 

and political self-determination. I wiII analyze neither issues of secession such as 

secessionist claims grounded in appeals to past injustices or self-defense, nor concerns of 

political self-determination like a group's right to veto legislation, nullify laws with respect 

to a limited portion of the territory, or create special language and property laws. All of 

these are important concerns that deserve attention, but none will be the primary focus of 

this essay. 

---- ..... _ ... _ .. -
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A second limitation of this project is that I am not trying to explain a citizen's 

obligation to obey just laws. A pivotal concern is to analyze the state's claim to legitimate 

jurisdiction over its territory, but I believe this issue is separate from the question of 

whether citizens residing within that territory have moral reasons to obey the law. Drawing 

this distinction flies in the face of much political theory which regards the two matters as 

mere flip sides of the same issue. Harry Beran is typical in his claim that the correlative of 

a government's right to jurisdiction is the subject's duty to obey the (just) laws issued by 

this government. He writes, "I have suggested the following rough analysis of authority

over, including political authority-over: the right to make decisions binding on others in 

certain areas of conduct .... The correlative of this right to make decisions is the obligation 

of those under the authority to comply with the decisions of the person(s) in authority over 

them."g 

I do not believe, however, that these two are correlatives. Political legitimacy 

entails only a moral right to create legally binding rules, not a moral right to create morally 

binding rules. The latter entails correlative moral duties, but the former need not; it implies 

at most only legal duties. The supposed existence of moral duties involves an additional 

(often unrecognized) assumption that there is a moral duty to obey just law - this requires 

further argument that I do not attempt here. In sum. legal or political authority is distinct 

from moral dominion. Legal authority can be either legitimate or illegitimate, but even the 

former does not entail moral dominion. So when writers like Joel Feinberg question 

whether there are any moral reasons to obey just laws, I take them to be asking a sensible 

(and difficult) question, not merely suffering from an oversight that can be resolved by 

reminding them of the correlation between a state's political legitimacy and its citizens' 

political obligations.9 With this in mind, my discussions in chapters six and seven of the 

associative duty, consent, and teleological justifications of the state will not simply retrace 

earlier discussions that explored these same grounds for a citizen's duty to obey just laws. 
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My proposal for the state's justification might lead to an explanation of a citizen's 

obligation to obey just laws, but I make no attempt to provide one here. 

The last limitation I want to mention here is that I will restrict my discussion to 

liberal political orders. I do so because I believe liberalism is correct to focus upon the 

individual and to value her liberty. My concern for liberalism in this project is additionally 

significant, however, because the analysis of secession and political self-determination 

raises a number of fundamental questions that liberal theorists all too often neglect. In fact, 

I believe our discussion will reveal that liberalism cannot be understood in the simple 

manner it is often characterized. Among other things, engaging in liberal political theory 

consists of more than merely discovering an exhaustive list of absolute and general moral 

rights to be respected by all possible states. Instead, the contingencies of the real world 

require different states to consider empirical variations and to fashion policy that best 

responds to the moral dynamics of their own particular circumstances. My understanding 

of liberalism will be manifest at many points in the essay, especially chapters three and ten. 

In chapter three I briefly review competing conceptions of liberalism and defend my 

favored account. In chapter ten I return to liberalism and make explicit precisely how our 

conclusions regarding secession and political self-determination require substantial revision 

of our understanding of liberalism. 

An Outline Of What Is To Follow 

In chapter two I review the "principle of national self-determination." This is the 

view that every Ilation or people has the right to political self-determination. I begin with 

this proposal because it is by far the most prominent contemporary solution to the question 

of political self-determination among political theorists and international lawyers. Despite 

its prominence, some have labelled this position untenable. I survey the charges against it 

and show why most are misdirected and none is fatal. I nonetheless stop short of 

---_ ....... _ ... . 
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endorsing this principle because I know of no adequate justification for it. I close this 

chapter by explaining that, while the principle of national self-determination provides a 

plausible solution, we may endorse it only if a thorough examination of the relevant moral 

considerations shows that all and only those parties designated by this principle can 

legitimately claim a right to political self-determination. (Of course, this essay is just such 

an examination, and I eventually discover that the principle of national self-determination 

must be rejected. In chapter nine, after I have reached my own solution, I return to the 

nationalist principle and explain precisely why, despite its popularity, it cannot be 

accepted.) 

In chapter three I briefly outline competing versions of liberalism and offer reasons 

for my favored account. This discussion serves as a departure point in which I explain and 

defend the key normative assumptions I employ throughout the essay. In particular, while 

I endorse liberalism because it best accords with my belief that individuals have moral 

rights that require the state to respect each citizen's sphere of dominion, utilitariallliberals 

deny non-derivative moral rights and argue for individual liberty based upon the beneficial 

results such an emphasis creates. I go on to defend rights theory against this attack by 

showing not only that moral rights are not vulnerable to the criticisms that utilitarians 

assume, but utilitarians face conceptual difficulties at least as significant as those actually 

present for rights theory. This is crucial to the project as a whole since it determines the 

assumptions with which we may proceed when examining secession and self

determination. In particular, we see that states must fashion policy that respects its citizens' 

genuine positions of moral dominion rather than merely construct policy which maximzes 

utility. 

Chapters four and five explore two aspects of rights analysis that must be assessed 

before discussing secession and political self-determination. In chapter four I examine the 

concept of a right in order to see if it is applicable to groups. Eventually I will consider the 
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position of both individuals and groups vis a vis the political state, so I must first discover 

whether it is conceptually sensible to ascribe rights to groups before I can explore the 

particular issue of whether a group can have the specific right to secede. I argue that the 

nature of rights leaves conceptual room for any group that is organized so as to be capable 

of choosing as a group to have rights. I then explain why liberal political theory involves a 

presumptive, but non-decisive, normative case against group rights. 

In chapter five I explore the rights conflicts debate and its implications for secession 

and self-determination. The rights conflict issue is crucial because common understanding 

of rights as both general and absolute quickly leads to confusion. In short, if rights are 

general, they will conflict with one another; and if they are absolute, none of these 

conflicting rights may be overridden. Two approaches have been offered to clear up this 

confusion: the prima facie theorists deny the absoluteness of rights and the specificationists 

deny their generality. I argue that a modified specificationist account of rights conflict is 

best and, therefore, it is incorrect to attribute a right of political self-determination to a party 

that does not in fact occupy a position of moral dominion against its remainder state in this 

potential conflict. I also stress that a party's lack of right to secede does not mean that this 

party has no other rights to political self-determination. For instance, it might nonetheless 

have a moral right to veto or nullify legislation and/or other rights to language, property, or 

other advantages. Finally, I suggest that if we carefully adhere to this specificationist 

model we can produce a more clear, consistent, and definitive analysis than our 

predecessors. 

In chapter six I review the liberal concern with political legitimacy and the 

associative model's solution to this problem. This model is an instance of a more general 

belief in associative responsibilities. These are specific obligations that arise, not from any 

explicit contract or agreement, but through an ongoing relationship like those among 

siblings and friends. As a model of political legitimacy, it explains that a state's presence is 
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grounded by the duties compatriots have to one another merely because of their association 

as fellow citizens of the state. I argue that this approach cannot generate an acceptable 

model of political legitimacy because associative responsibilities cannot obtain among 

compatriots and because, even if they could, such responsibilities would not constitute the 

duties necessary to provide a solution to the problem of political legitimacy. I then review a 

recent attempt by Ronald Dworkin to save the associative approach from objections like 

those I raise. I find Dworkin's account insufficient and thus reject the entire associative 

approach as unable to ground the state's claim to territory. 

In the seventh chapter I assess what I call the consent, teleological, and hybrid 

models' accounts of political legitimacy. The consent account posits that a political state is 

justified just in case it has the consent of its citizens, whereas a teleological approach 

presumes that a state can be justified in virtue of the functions it performs. I find that the 

consent and teleological approaches both provide plausible explanations of how a state 

might ground its claim to territory, but each must be rejected for its unacceptable 

implications. I discard the consent approach for its implication that each existing state will 

remain illegitimate until it allows unlimited secession for any group and/or individual, and I 

abandon the teleological model since it implies that one state may forcibly annex a second 

as long as it could better perform the same functions than the second state had. Ultimately I 

argue that features of both the consent and teleological approaches may be saved and fused 

together in a hybrid model that avoids the awkward implications which undermine the 

consent and teleological models individually. I close this chapter by showing how my 

preferred hybrid model not only accords best with our considered moral convictions in 

cases involving secession and forcible annexation, but provides us with a systematic 

method of evaluating any secessionist party's claim that is grounded in political self

detelmination. My account holds that, while individuals and small groups may not secede, 

a larger group can, provided it is of sufficient size to perform satisfactorily the functions 
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necessary for a state to ground its claim to territory. Thus I conclude that a political state 

should limit political liberty in a manner analogous to the way it legitimately limits the 

liberty to drive a car. Specifially, since many people would be harmed if there were no 

legal restrictions on who could drive, states institute age and health requirements for 

drivers. Citizens not eliminated by these preliminary standards must demonstrate a 

minimum threshold of competence by passing tests. In similar fashion a state could 

initially restrict the right to secede to groups of a specific size, and then further require that 

interested parties demonstrate their ability and willingness to govern in a stable, efficient, 

and liberal manner. 

In chapter eight I demonstrate that the hybrid model of political legitimacy relies 

upon the twin suppositions that (1) the rigorous libertarian position is mistaken, and (2) 

that a political state can be justified without the consent of all its citizens because it alone 

can secure peace and protect rights. My aim in this chapter is to further explain and defend 

each of these premises. I show that a liberal can be a strict libertarian only if she rejects the 

legitimacy of all states which lack consent. I also show that any liberal who accepts 

existing states as· justified cannot rely solely upon the "harm to others" principle (the 

principle that one must not harm others) but must accept the "benefit to others" principle 

(the principle that one must sometimes benefit others) as well. Additionally I argue that 

the state performs crucial services that could not adequately be provided privately in a state 

of nature. Thus I defend the hybrid view's two essential premises by arguing that a liberal 

account which allows positive rights (rights of assistance) is more plausible than a strict 

libertarianism with only negative rights (rights of noninterference), and that private 

institutions could not provide the peace and security that a state does. 

In chapter nine I complete my explanation and defense of the hybrid model by 

analyzing in greater detail its answers to questions of political legitimacy and self

determination. This chapter constitutes a significant portion of the defense for my model 
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since the consent and teleological approaches each provided a plausible account of political 

legitimacy but was ultimately rejected because of its unacceptable implications regarding 

political self-determination. After considering the possible objections, we see not only that 

none of its implications are unacceptable to the liberal, but that the hybrid model's 

responses to these attacks actually further illuminate the strengths of this model. For 

instance, while the hybrid model of political legitimacy does not accord the same weight to 

cultural groups as the nationalist principle, the former captures the kernel of truth within the 

nationalist principle while still correctly denying the perfect correlation between being a 

nation and having a right to secede. 

In the tenth and final chapter I return to liberalism to show how our discussion of 

political legitimacy and self-determination improves our understanding of this political 

theory. I began by saying little more than that liberalism involves an emphasis upon 

individual liberty, but now we are able to be much more specific. The most striking things 

to have emerged from our analysis is that liberalism can in principle neither exclude 

samaritan criminal statutes, redistributive programs, and group rights, nor require states to 

be democratic. In addition, designing a liberal state involves a great deal more empirical 

analysis than standard liberal works suggest. I conclude the essay by reviewing and 

emphasizing the importance of our conclusions regarding secession and political self

determination. 

A Plea For Patience 

A reader might find this essay too much like a novel whose plot does not begin until 

half-way through the book insofar as the discussion of secession appears interrrupted by 

three chapters on liberalism, group rights, and rights conflicts. One should not to dismiss 

these chapters as mere "distracting preliminaries", though, since they playa prominent role 

in determining the subsequent conclusions regarding secession. I believe other discourses 
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on political legitimacy and self-determination have been unclear and misguided largely 

because they lacked clarity and precision on these matters. 

Another reason the reader ought not to dismiss these early chapters as only 

tangentially related to the topic is because this dissertation is concerned with more than 

secession. I initially undertook this project because of a specific interest in this issue, but 

the research became even more engaging when I recognized that my analysis of political 

legitimacy and self-determination has important implications for liberalism and many of its 

central institutions. There is nothing wrong with restricting one's focus to the morality of 

secession--secessionist conflicts present enormous and compelling problems that demand 

the attention of ethicists--but I deliberately entitled this essay "Liberalism, Self

Determination, and Secession" rather than "Liberalism's Right to Secede" to reflect the 

broader scope of my inquiry. These early chapters are doubly important, then, since they 

provide the clarity necessary to address fruitfully the secession question and offer an initial 

account of liberalism that I later expand and revise. 

Notes 

1. For instance, see Harry Beran's book The Conse1lt Theory of Political Obligation, Lee 

C. Buchheit's book Secession, The Legitimacy of Self-Determination, Lea Brilmayer's 

article "Consent, Contract, and Territory", and especially Allen Buchanan's text Secession, 

The Morality of Political Divorce from Fort Sumter to Lithuania a1ld Quebec. 

2. I should make clear from the outset that I use the term "right to political self

determination" differently than other liberal authors. I consider it in a manner analogous to 

the "right to religious self-determination," so that, just as the latter includes the right to stay 

in one's current religion, change to another religion, or even to practice no conventional 

religion at all, the former allows one to remain within one's existing political state, secede 
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to join or form another state, or even secede to exist in a stateless environment. Other 

liberals speak of "rights to political self-detennination" or "rights to political liberty" as very 

different matters including the right to vote, speak in favor of one's political beliefs, or run 

for public office. I suspect that part of the reason others have not used this term in the 

fashion I do is because so few have considered the morality of secession: especially the 

right to secede from a state that has committed no injustices. The reader should be aware of 

this difference throughout the essay. 

3. Some have objected that liberalism cannot be based upon liberty because of our inability 

to understand this concept. I follow Rawls (see section 32 of A Theory of Justice) in 

believing these concerns are not insurmountable. I will not attempt an account of liberty 

here, but let me briefly explain why I am not as impressed with this problem as others are. 

Ronald Dworkin is among those who believe that liberalism cannot be based upon liberty 

because it is not sufficiently measurable. In "Liberalism" (chapter eight of A Matter of 

Principle) he argues that a theorist who is interested in liberty cannot explain why the 

liberty to drive as one wishes may be limited merely for marginal gains in convenience or 

orderly traffic patterns. I believe this example shows only that liberty is more complex than 

we might initially suspect (or perhaps that liberalism cannot be based upon liberty alone), 

not that liberalism cannot be partially based upon liberty. Indeed, we may not know 

precisely what liberty is, but neither do we understand exactly what welfare is or what 

egalitarianism requires. I do not mean to appear flippant about our limited understanding of 

key moral concepts. I want to stress only that we do have some understanding of what 

liberty is and, though we may regret the current limits of our understanding, we must not 

let these regrets completely discourage us from examining important matters like political 

self-determination. 

4. Buchanan, Secession, p. 11. As Buchanan notes, this point was stressed by Lea 

Brilmayer in "Secession: A Territorialist Reinterpretation". Professors Brilmayer and 
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Buchanan are correct to emphasize that secessionist movements are necessarily territorial. 

It remains to be explained, however, both (1) why states are territorial and (2) what 

justifies any given state's claim to jurisdiction over its territory. The latter question will 

recieve ample attention in the chapters to follow, but the former concern must be addressed 

as well. Very briefly, I think there are good reasons why states are, and must be, 

territorial. Political authority, like other forms of authority, is over persons. Political states 

are nonetheless identified and differentiated territorially since this is the only practical 

method of organizing persons as subjects of political authority. It is theoretically possible 

to separate these same people into different states according to some other characteristic 

(such as religious beliefs or eye color, for instance), but this would involve obvious 

practical difficulties. In short, political states exist to perform certain functions and I 

suggest that they can effectively serve these purposes only if they are defined territorially. 

As a result I believe it is no mere historical accident that political states are currently 

territorial; I maintain that the essence of a political state's function suggests, if not requires, 

it. 

5. These considerations are appreciated by both Buchanan, op. cit., and Buchheit, op. cit. 

6. It is difficult to cite many theorists who explicitly hold what I call the "traditional" view 

because so few authors address secessionist conflicts. Of those who do, however, Lea 

Brilmayer, op. cit., seems to believe that a state need only avoid injustice to maintain its 

claim to territory while Harry Beran, op. cit., (at least partially) contests this position. 

7. For a thorough explanation of the principle of national self-determination and how it has 

been (mis)interpreted and (dis)respected by the international community, see Buchheit's 

Secession, The Legitimacy of Self-Determination. 

8. Beran, The Conse1ll Theory of Political Obligation, p. 12. Ronald Dworkin (in Law's 

Empire) and A. John Simmons (in Moral Principles and Political Obligations) also regard 

these two as correlative. 
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9. See Joel Feinberg's article "Civil Disobedience in the Modem World", in which 

Professor Feinberg not only questions whether there is a primajacie obligation to obey just 

law, but answers this question negatively. 
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II 

THE PRINCIPLE OF NATIONAL SELF-DETERMINATION 

Before beginning the project in earnest, it is worth considering the possible solution 

that "Every Ilatioll or people has the right to political self-determination."! This view, 

known as the "principle of national self-determination," is by far the most popular answer 

to the question of who has a right to secede. It is expressed in many national constitutions, 

it is repeatedly stressed in the documents of the United Nations, and it is often invoked by 

political theorists and intemationallawyers. Despite is prominence, it is attacked by some 

as an untenable position. I will try to argue conclusively neither for nor against the 

principle of national self-determination in this chapter. Instead, I shall merely point out 

that, while the charges levied against it are not fatal, we must not accept it without an 

adequate justification. The nationalist principle provides a plausible solution, but we 

should not endorse it unless an examination of the relevant moral considerations shows that 

all and only those parties designated by the principle can legitimately claim a right to 

political self-determination. 

The Nationalist Principle And Its Critics 

Proponents of the principle of national self-determination often hail it as natural and 

applicable to all of humanity. They point to the diversity of living conditions in which 

nationalist sentiments have emerged and conclude that suppressing them is unnatural and 

immoral. Theorists reason that the prevalence and passion of nationalism is evidence that 

political states and cultural peoples should be ordered so that each nation controls its own 

state and no state houses more than one nation. In contrast, Ernest Gellner argues 
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persuasively that, far from being latent within all of humanity, nationalist sentiment is a 

localized phenomenon possible only in the relatively limited conditions of modern 

humans. 2 Gellner argues that, of the three types of society (hunting and gathering, 

agrarian, and industrial), only industrial society provides the conditions necessary for 

nationalism to flourish. Gellner writes, "Nationalism tends to treat itself as a manifest and 

self-evident principle, accessible as such to all men, and violated only through some 

perverse blindness, when in fact it owes its plausibility and compelling nature only to a 

very special set of circumstances, which do indeed obtain now, but which were alien to 

most of humanity and history."3 

Even if nationalism is not a basic human urge, it has achieved a position of 

prominence both in the breasts of the masses and in the models of the political theorists of 

our modern era. As Lee Bucheit has documented, the principle of nationalism was 

emerging as early as the Congress of Vienna in 1815.4 This principle did not become a 

major factor in international politics, however, until the First World War. It was at this 

point that Woodrow Wilson explicitly urged that each people or nation should be politically 

self-determining.5 Much of Wilson's nationalist sentiments were later echoed by the 

United Nations in its charter and subsequent documents, such as The Universal Declaration 

of Human Rights (1948) and its Declaration 011 Friendly Relations (1970).6 

Despite officially endorsing the principle of nat~onal self-determination, the United 

Nations' practice has been less nationalistic than its rhetoric would suggest. As Bucheit 

notes, "The history of United Nations practice lends substantial support to the thesis that 

the principle of self-determination, as interpreted by that body, is primarily a vehicle for 

decolonization, not an authorization of secession."7 Individual political states have 

predictably taken a variety of positions on this principle, but even those, like the Soviet 

Union, which provided for secession in its constitution were reluctant to actually live up to 

its official endorsement. As Bucheit concludes: "Perhaps the only certain lesson to be 
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derived from a study of State practice with reference to secessionist self-determination is 

that, given the present absence of any indisputable rule of international law, a State's 

response to a particular situation will most often be determined solely by its own political 

interests. "8 We might summarize the current international status of the principle as well 

received in theory but scarcely respected in practice. Some theorists have suggested that 

even this mixed reception is undeserved, though, since the principle is untenable even in 

theory. 

In "The Principle of National Self-Determination" Stanley French and Andres 

Gutman object that this principle is unclear and implausible. 9 They assert that the 

nationalist principle could justify the claim that every nation has a right to constitute an 

independent state and determine its own government only if we can understand (1) the 

notion of a nation, (2) the notion of a nation having a right, and (3) the notion of a nation 

determining itself. The authors then argue that each of these notions are not, and cannot 

be, adequately understood. 

French and Gutman object that the tern) "nation" is nebulous and therefore invites 

controversy. They complain that nations are "bound together by a common language, 

history, soul, spirit, destiny, race, culture, character, or some combination thereof," but 

since there is no one feature (or set of features) that is either necessary or sufficient to 

qualify a group as a people, there will necessarily be borderline cases we are unable to 

categorize. 1O Moreover, the authors note that the most promising criterion for whether a 

group constitutes a nation is whether they and others actually regard them(selves) as such. 

French and Gutman reject this solution as well, though, since this criterion is insufficient to 

perform the prominent function desired of such a notion: namely, settling issues of 

nationality when controversy occurs. Therefore, the authors conclude that, "There is no 

definitive method for ascertaining precisely which populations constitute nations and which 

do not." 11 
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Though French and Gutman have identified an important difficulty in applyillg 

some instances of the principle of national self-determination, this does nothing to 

undermine the principle itself or the normative force of its dictates in clear cases. To see 

this, consider an analogous concern in abortion debates. 12 If one believes a fetus acquires 

the right to life at some indeterminate point during its second trimester of gestation, one 

may have considerable difficulty determining whether many particular fetuses in their 

second trimester have a right to life. Still, these difficult cases do nothing to undermine the 

moral imperatives for those easy cases in either the first and third trimesters. Similarly, the 

fact that there are many groups whose status as nations is controversial (or even 

indeterminate) does nothing to undermine the right to political self-determination for any 

group that clearly qualifies as a nation. 

This analogy can be extended to suggest how secessionist policy might be crafted in 

the face of these indeterminate cases. In the case of abortion, when the fetus's right to life 

potentially conflicts with the mother's autonomy and theorists feel strongly that the right to 

life ought never to be subordinated to the mother's autonomy, policy can be designed so 

that only fetuses in their first trimester may be aborted. This ensures that all indeterminate 

fetuses are treated as if they were persons, and only the uncontroversially non-person 

fetuses might be aborted. Policy could be crafted with similar caution in the case of nations 

and political self-determination. If one believes that the right of a nation to order itself 

politically ought never to be outweighed by the existing state's claim, then one could 

construct policy so that all groups which even marginally approximate nationhood are 

granted the option of political self-determination while only those groups that clearly fail to 

qualify are denied independent status. Contrariwise, it theorists believed that the existing 

state should maintain dominion in borderline cases, then one can develop policy that 

ensures controversial cases of nationhood are denied independence and only clear instances 

of nations are allowed to politically order themselves. 
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Another concern French and Gutman have regarding the nationalist principle is the 

groll1lds for each nation's right to political self-determination. In particular, the authors 

examine and reject J. S. Mill, Bertrand Russell, and Woodrow Wilson's argument in favor 

of this principle. In addition, while French and Gutman conclude only that there is 

insufficient support for this principle, other authors suggest there will be bad consequences 

of recognizing a nationalistic right to political self-determination. 

Mill argues for the principle of national self-determination on four different 

grounds. First Mill c1aims~ "Free institutions are next to impossible in a country made up 

of different nationalities." 13 French and Gutman object that Mill offers no reason why 

multi nationalism precludes free institutions, especially if the different groups are isolated 

from, and ignorant of, one another. Second, Mill urges that relations between nationalities 

will be marked by antipathy and jealousy. The authors respond that this is not necessarily 

so (unfortunately, they support their objections by citing the good will between the Serbs 

and Croats in Yugoslavia). Third, Mill suggests that an army will have the requisite natural 

sympathy for the people only in a nation-state, but French and Gutman maintain that an 

army comprised of the same nationality as the citizens is neither necessary nor sufficient to 

protect the people from a despot and her army. And finally, Mill claims that national self

determination is ipso facto good, but the authors assert that Mill (being a utilitHrian) is in no 

position to make this claim. 

Bertrand Russell argues from a practical standpoint that international territories 

cannot be secure as long as people see themselves as governed by aliens. French and 

Gutman concede that this is perhaps true, but note that citizens in multinational states need 

not regard themselves as subject to alien rule. They suggest that if members of an 

independent multinational state are extended suffrage in a democracy, they would not view 

themselves as governed by aliens like a colony might. And finally, Woodrow Wilson 

argued that there could be no world peace unless every nation governed itself, but French 

--_._--_ .... -
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and Gutman suggest that there is no reason to believe this claim, that the burden of proof 

lies upon the shoulders of those who advance this argument, and that all such attempts thus 

far have failed. 

The problem with French and Gutman's analysis is that (even if they are correct 

in their refutations of Mill, Russell, and Wilson) it is 'incomplete. While the arguments 

surveyed may all be lacking, the principle of national self-determination has other bases of 

support. An obvious possible ground would be an appeal to liberty. Many theorists 

emphasize the value of autonomy (or, like Mill, argue for a presumption towards liberty), 

and the realm of political autonomy or liberty need be no exception. Furthermore, since 

individual persons seem inappropriate as subjects of political self-determination (as 

opposed to religiolls self-determination, for instance) groups of persons seem better, in 

particular, nations or peoples. 

Nations appear the obvious choice as subjects of the right to political self

determination for two reasons. First, the functioning of a political state requires a large 

group of people, and humanity seems to have come naturally sorted into the large cultural 

groups of nations or peoples (though Gellner warns against mistaking these groups as 

being "natural" in any fundamental sense). Second, authors like Will Kymlicka and Allen 

Buchanan have offered a presumptive case in favor of extending nations political 

autonomy. They explain that because the well-being of individuals is tied to the health of 

their cultures, and because increased group autonomy can enhance a culture's well-being, 

there are moral reasons to extend political and other group rights to nations or peoples.14 

Another defense of the nationalist principle might be derived from an associative 

responsibilities approach. I examine this model of political legitimacy in Chapter Six, but it 

is worth explaining here how it might support the principle of national self-determination. 

Associative responsibilities are specific obligations that arise, not from any explicit contract 

or agreement, but through an ongoing relationship like those among siblings or friends. 
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Theorists might utilize this type of obligation to explain a state's legitimacy. The idea 

motivating this model is that there is a special association among compatriots that binds 

them to one another, obligates them to the state, and thereby legitimates the state. This 

approach could support the nationalist principle because the bond between co-nationals is 

typically far stronger than that between mere compatriots in a multinational state. An 

advocate of the principle of national self-determination could appeal to the associative 

obligation model and assert that, since only the bond between co-nationals is strong enough 

to justify a political state, nation-states are the only legitmate forms of political union. I do 

not intend to explain or defend this argument fully here. I mention it merely as possible 

support for the nationalist principle. This approach, combined with the two considerations 

mentioned above, show that it is not difficult to create a presumptive case for the principle 

of national self-determination. This primajacie case may not tum out to be decisive, but it 

places the burden of proof upon French and Gutman to offer countervailing reasons why 

the principle of national self-determination need not be respected. 

Ernest Gellner offers such an argument when he cites the bad consequences of 

recognizing a nationalistic right to political self-determination. 15 He warns of the profound 

instability and economic inefficiency that would result as a consequence of allowing every 

nation to secede from its existing multi-national state. I have two concerns with this 

response. First, if each nation has a right to political self-determination, then it requires 

further argument to show why these potential harmful consequences justify overriding the 

right. Indeed, given the popular understanding of rights, having a right is considered such 

an advantage precisely because it allows one's will to "trump" these types of concerns. 

Consider, for instance, whether slavery must be terminated. Part of what it means to say 

that human beings have a basic human rights is that they must be freed from slavery even if 

this emancipation involves costs for owners and third parties. Similarly, if each nation has 
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a genuine right to political self-determination, then others may not permissibly restrict this 

liberty merely because its exercise will not be pareto optimal. 16 

My second concern involves the empirical claim that harms will inevitably result 

from respecting the principle of national self-determination. Presumably recognition of the 

principle of national self-determination cannot itself cause harm, rather, how groups 

respond to this recognition might be harmful. Moreover, the negative results predicted 

would provide nations with incentives to avoid these bad consequences. Nations may have 

good reasons to exercise their rights to political self-determination (indeed, it is these very 

reasons that make the principle so important), but presumably they would no sooner 

exercise these rights to the point of complete lawlessness and chaos than an individual 

would exercise her right of way in crossing the street when it would likely get her hit by a 

car. What is more, one can argue that respecting the principle of national self-determination 

would actually achieve beneficial, rather than harmful, effects. Specifically, good 

consequences might result from changing the state from an unchecked monopoly to a 

supplier in a competitive market. Rather than put up with oppressive conditions as a 

minority in a multinational state, a nation could secede and either merge with another state 

or form a state among themselves. Furthermore, the constant threat that a nation might 

secede would exert market pressures on existing multinational states so that they would 

treat the minority groups with the decency they deserve. Thus, rather than necessarily 

causing lawlessness and chaos, respecting the nationalist principle might spur states to treat 

its citizens in a manner that more closely achieves the mutual beneficiality that the social 

contract tradition advertises.l7 

Finally, French and Gutman object that a nation cannot be self-determining. The 

authors consider three possible solutions to this problem; one by Frederick Hertz, a second 

by Karl Deutsch, and a third that French and Gutman propose themselves. Hertz and 

Deutsch both suggest (in ways distinct from one another) that a nation exercises self-

--- - --------------
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determination when an elite portion of the population controls things. French and Gutman 

object that this type of analysis reduces national self-determination to a mere "chimera since 

it cannot be said that under such circumstances it is the nation that expresses its will or 

determines its own government." 18 In light of this, the authors suggest that perhaps a 

nation could be said to determine itself via a collective will determined by compiled 

individual preferences. They go on to reject this proposal too, though, since they think 

there is no non-arbitrary indication of the group's collective will other than either unanimity 

or a strict majority. French and Gutman find these inadequate since the former is 

improbable and the latter allows that "almost one-half of the nation may be forced into a 

political arrangement which it does not desire. II 19 These are not compelling objections, 

though, since (even if one grants this presumed dichotomy of options) the mere 

improbability of unanimity docs nothing to undermine its constituting a collective will in 

those cases where it does occur, and while a strict majority vote can leave almost half a 

nation in a dispreferred political arrangement, disrespecting the principle of national self

determination can leave more than halJof the nation in such a state! 

It appears that none of French and Gutman's objections is fatal to the principle of 

national self-determination. I am nonetheless reluctant to endorse this principle since, as 

yet, there is insufficient argument for it. While it provides a plausible initial response to 

our inquiry, it is unclear why it is the correct answer. Specifically, it remains unexplained 

what it is about nations or peoples that makes them the lone possessors of this right. I have 

briefly recounted some reasons that support the special status of nations, but these are 

insufficient to establish conclusively that all and only peoples have rights to political self

determination. For instance, what if a group clearly consti tutes a nation, but just as clearly 

could not perform the governing functions of a state, does it still have a right to secede and 

attempt to form its own state? Or conversely, what if a group clearly does not constitute a 

nation but could adequately govern itself, does it still have no right to secede? Perhaps the 
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answers to both questions is "Yes," but there is nothing in the principle that justifies why 

this is so. And without adequate justification, we ought not to accept prematurely a 

principle which asserts that all and only nations have a primary right to secede. We must 

examine the constellation of moral reasons surrounding political self-determination to 

explain if and when individuals and/or groups have a right to secede. It may turn out that 

our examination vindicates the principle of national self-determination, but until then we 

ought not to accept it. In fact, however, my analysis will support the rejection of this 

principle because the latter generates answers contrary to the balance of moral reasons. I 

do not expect the reader to reject the principle yet, though. At this point I suggest only that, 

while the nationalist principle is uncritically hailed by some and prematurely rejected by 

others, a careful theorist must suspend judgment until after an analysis like the one to 

follow. 

A Note On Idealism 

Before beginning this analysis, I would like to comment briefly upon the principle 

of national self-determination and the idealism I hope to avoid in this essay. Theorists 

should always be concerned to avoid excessive idealism, but this is of special concern in 

light of John Gray's recent scathing report on contemporary political philosophy. 

Professor Gray chastised political theorists for choosing topics, making assumptions, and 

writing in a fashion utterly divorced from the political problems and controversies of our 

time.20 Although this is not the place for an extended analysis of Gray's positions, I am, at 

least in part, sympathetic to his worries and will try to avoid pernicious idealism in what 

follows. I intend to discover a practical solution to the question of how states must 

respond to secessionist claims. The extent to which my analysis proves inapplicable to 

existing states is an admitted fault of my argument--not a separate issue with which I need 

not concern myself insofar as my project is ideal. 
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Our examination of the principle of national self-determination suggests that it 

suffers from this idealism since, as noted above, it is not respected in practice to the extent 

it is endorsed in theory. Abraham Lincoln's convictions and practices present one of the 

most striking instances of this. A dozen years before becoming President, he wrote that 

"Any people anywhere, being inclined and having the power, have the right to rise up, and 

shake off the existing government, and form a new one that suits them better. This is a 

most valuable, - a most sacred right - a right, which we hope and believe, is to liberate the 

world."21 As a President faced with a viable secessionist movement, however, Lincoln 

argued that secession from the United States was illegitimate because secession could be 

justified only by oppression and there was no oppression in the United States. The general 

reluctance to apply the principle of national self-determination does not entail that it is 

excessively ideal as a moral prescription, however, since people may be simply unwilling 

to act as morality demands. For instance, we should infer neither that slavery was morally 

permissible nor that a statement to the contrary would be idealistic merely because those in 

the Ante-bellum South would not respect this judgment. 

A moral judgment is idealistic, however, if it cannot, or ought not, be respected 

because of the actual circumstances. What is more, there is reason to believe the principle 

of national self-determination suffers from idealism of this sort. In fact, Robert Lansing, 

Woodrow Wilson's Secretary of State, cautioned Wilson against endorsing the principle 

for precisely these reasons. He believed self-determination "is one of those declarations of 

principle which sounds true, which in the abstract may be true, and which appeals strongly 

to man's innate sense of moral right and to his conception of natural justice, but which, 

when the attempt is made to apply it in every case, becomes a source of political instability 

and domestic disorder and not infrequently a cause of rebellion. "22 Apparently Wilson 

belatedly came to appreciate the wisdom of Lansing's advice. He later admitted that "When 

I gave utterance to those words ["that all nations had a right to self-determination"], I said 
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them without the knowledge that nationalities existed, which are coming to us day after 

day .... You do not know and cannot appreciate the anxieties that I have experienced as the 

result of many millions of people having their hopes raised by what I have said."23 Thus, 

as Lansing warned, Wilson came to understand the pnictical difficul ties of implementing 

the principle of national self-determination (indeed, Ernest Gellner has argued that fully 

satisfying the principle is not only practically difficult but impossible given our planet's 

inability to accommodate every potential nation with a viable political state).24 

Without determining whether the principle actually suffers from these problems, I 

stress that these are precisely the types of difficulties that political theorists should avoid. If 

there are moral or practical concerns that preclude implementing a principle, then these 

concerns indicate not merely that the principle is ideal, but that it is the wrong principle. 

These difficulties must be taken into consideration in the very formation of the principle so 

that they shape the moral conclusion itself rather than the possibility of its implementation. 

Political theory is a discipline designed to answer moral questions about humans and their 

political institutions, so any theory that generates "abstract" or "ideal" conclusions that 

(because of their idealism or abstraction) cannot be applied to humans and their political 

institutions is misguided. Emerson wrote "That government should rest on the consent of 

the governed is a fundamental principle to which we all subscribe. To translate it into a 

popular right of self-determination is a singularly difficult and hazardous task. "25 I agree 

there would be extraordinary difficulties implementing the principle of consent, but I 

submit that these very problems signal the unacceptability of this principle. Likewise, if 

there are insurmountable difficulties implementing the principle of national self

determination, then these problems indicate, not merely that this moral ideal is abstract and 

difficult to implement, but that it is the wrong moral principle. 

This point can be clarified with an analogy. Dean Smith is considered one of 

basketball's best coaches because of his successful record at the University of North 
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Carolina. Suppose that Coach Smith grew tired of the pressures of collegiate sports and 

resigned from the University to take ajob coaching aju~ior high school team. Suppose 

also that Smith did not even slightly alter his coaching techniques despite the obvious 

change in talent. As a result of their mental and athletic immaturity, therefore, Smith's 

players could not understand, let alone execute, his unreasonably sophisticated and 

challenging instructions. If his team went on to lose all of its games, some might describe 

Smith's coaching as brilliant ideal instruction that (through no fault of the coach) was sadly 

inapplicable to his players. A better description of the Smith's performance, in my 

opinion, is that Smith coached poorly because of his failure to compensate sufficiently for 

the relative inability of his players. The point of this analogy is that, just as Smith's 

coaching can be rightly criticized as excessively ideal '?ecause of his failure to adequately 

adjust to the actual level of his players, a political theorist can be faulted for her idealized 

theory's inapplicability to the needs of actual humans and their institutions. 

I hope to construct a theory of secession that avoids this idealism. There may be 

costs to some parties (sometimes aligning oneself within the confines of justice requires 

sacrifice), but these costs must not be so substantial that they make the solution morally 

and/or practically inapplicable. Political philosophy is an important and fascinating 

discipline because of human nature, the problems this nature can cause, and the way 

political institutions can solve these problems. Perhaps there is room for abstraction and 

idealism in political theory, but the extent to which a theorist abstracts from humans and 

their nature or idealizes politics and its problems, she is likely to arrive at useless solutions 

that, given the nature of the discipline, are not solutions at all. 

Notes 

1. Throughout this essay I mean to distinguish between a "nation" and the population of a 

political state. By "nation" I mean the members of a cultural 'group that identifies with one 
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another because of shared language, religion, customs, moral values, or some combination 

thereof. For the purposes of this dissertation I use the terms "nation", "people", and even 

"culture" interchangeably. 

2. Gellner, Ernest. Natiolls alld Natiollalism . 

3. Gellner,op. cit., p.125. 

4. Buchheit, op. cit., p. 61. 

5. For an explanation of Wilson's "Fourteen Points~' and how they correspond to the 

principle of national self-determination, see A History ojtlze Peace COlljerellce oj Paris. 

6. The Nationalist Principle appears in the U.N. Chartf1r in Article 1, paragraph 2, and 

Article 55. 

7. Buchheit, op. cit., p. 87. 

8. Buchheit,op. cit., p. 105. 

9. See Stanley French and Andres Gutman's article "The Principle of National Self

Determination". 

10. French and Gutman, op. cit., p. 139. 

11. French and Gutman, op. cit., pp. 139-140. 

12. Joel Feinberg uses this type of argument when analyzing the difficulty of the "line

drawing problem" involved in easy rescue cases of bacf samaritan criminal law statutes in 

his Harm to Others, pp. 150-159. 

13. J. S. Mill, Utilitarianism, Liberty, Represelltative Governmellt , p. 360f. 

14. See Will Kymlicka's book Liberalism, Community, alld Culture and Buchanan's 

discussion in Secessioll, pp. 52-64. 

15. Ernest Gellner, Natiolls alld Nationalism, p. 2. Actually, Gellner's argument is even 

more extreme. Rather than suggest that implementing the nationalist principle will cause 

profound problems, Gellner suggests that it could never be sucr-cssfully implemented. 
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16. I will examine the possibility of rights being overridden in greater detail in Chapter 

Five. For now I will note merely that nations have rights to political self-determination 

implies a nation's domion even in the face of costs for others. 

17. This point might seem speculative insofar as I have no actual cases to cite as evidence. 

This view is necessarily without examples, however, since states have never respected 

rights to political self-determination. 

18. French and Gutman, op. cit., p. 150. 

19. French and Gutman, op. cit., p. 152. 

20. John Gray's article "Against the New Liberalism". 

21. Speech in the U.S. House of Representatives: The War with Mexico, Jan. 12, 1848, 

The Collected Works' of Abraham Lincoln. 

22. R. Lansing, The Peace Negotiations: A Personal Narrative. 

23. Buchheit, op. cit., p. 115. 

24. Gellner, op. cit., p. 2. 

25. Buchheit, op. cit., p. 108. 
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III 

CONCEPTIONS OF LIBERALISM 

I will explore secession and political self-determination from a liberal standpoint. 

Philosophers defend liberalism in many forms and for a variety of reasons, but the central 

value unifying all liberal theories is the premium placed upon individual liberty. 1 I endorse 

liberalism because I believe individuals have moral rights that require the state to respect 

each citizen's domain of liberty in which to order her affairs. Among liberal theorists, 

probably the strongest and most popular competitor to my position is the utilitarian view. 

Utilitarian liberals deny non-derivative moral rights and argue for individual liberty based 

upon the beneficial results that such an emphasis creates. In this chapter I will examine, 

and defend rights theory against the utilitarian attack on rights. I will not conclusively 

show moral rights exist, but I will defend the assumption that they do by showing (1) that 

moral rights are not vulnerable to the criticisms that utilitarians assume, and (2) that 

utilitarians face conceptual difficulties at least as significant as those of rights theory. 

This debate is pivotal because my stance on rights shapes the course of my 

analysis. If the utilitarian conception of liberalism is correct, then the question of secession 

and political self-determination must be answered by exploring what policy will maximize 

utility. If I can adequately defend rights theory, on the other hand, I may proceed with a 

presumptive case in favor of each person's right to pOlitical self-determination and then 

survey the competing concerns to see how, when, and why this presumptive case either 

prevails or is outweighed. 

Those who do /lot derive their rights theories solely from the principle of utility 

(hereafter called "rights theorists") assert that the range of permissible actions of individuals 

and political states is constrained by the rights of individual persons. These theorists need 
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not assert that morality consists only of rights and the corresponding moral relations, but 

they must give some weight to rights. Thus a rights theorist might claim that an agent 

should generally maximize utility and/or perfect herself, but both of these aims must be 

constrained by the rights of others. The idea is that since each individual occupies a 

position of sovereignty over certain realms there are limits on the aims others may pursue. 

It is not difficult to see how liberalism and its premium upon liberty can be accommodated 

by this account. Specifically, the government must not interfere with the self-determination 

of its citizens, even though these intrusions might maximize desirable ends, because each 

citizen stands in a position of dominion with respect to her own life. 

A utilitarian denies that moral relations are characterized by rights and the positions 

they entail. Instead utilitarians insist that the rightness of an action is determined by the 

extent to which it maximizes utility (variously defined). They are quick to point out, 

however, that rights, liberty, and liberalism are easily derived from the imperative to 

maximize utility. Utilitarians since Mill have argued that utility is actually maximized if we 

act as if individuals have rights that a government must respect. Thus while a utilitarian 

wiII deny that anybody actually stands in a position of dominion against a second party, she 

will hasten to add that utilitarianism demands that individuals and the state treat others as if 

they occupy these privileged positions. 

Given this (admittedly hasty) characterization of each account, it seems curious why 

anyone would opt for the utilitarian over the rights theorist account of moral relations. Put 

simply, it seems intuitively more plausible that we actually do occupy positions of moral 

dominion, and the utilitarian alternative seems unsatisfying and contrived. The utilitarian 

responds to this presumptive case against her with two principal arguments. She claims 

that (1) non-derivative rights theory necessarily involves conceptual confusion that cannot 

be accepted and that, (2) upon closer examination, the utilitarian account of rights is 

actually more aligned with our intuitions than we might initially expect. In short, she 

------_._---_.---_.. . .. -- -.-- ... 
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rejects rights theory and then reconstructs a utilitarian substitute. I will defend rights theory 

by arguing against both (1) and (2). That is, I argue both defensively and then 

"offensively" against the utilitarian view. Once we recognize the flaws in the utilitarian 

response, we see that utilitarianism has no conceptual advantage over rights theory and thus 

arc free to follow our initial inclination to prefer rights theory. 

The Utilitarian Rejection Of Rights 

The utilitarian rejection of rights dates back to the work of Jeremy Bentham who 

argued that the notion of natural rights was no more than "nonsense upon stilts. "2 In fact, 

Bentham argued forcefully for the two-pronged thesis that talk of rights is not only absurd 

but pernicious. While I concede that Bentham had reason to question the existence of 

putative natural rights like those described by John LOcke, rights theory has advanced so 

appreciably since these early natural rights theories that the rights critique must be 

reassessed.3 I will argue that a retreat from the classical natural rights models may be 

necessary, but there is certainly conceptual room for a robust theory of moral rights that is 

less vulnerable to the standard utilitarian assault. Clearly more work must be done before 

the existence of moral rights will stand uncontested, but the challenges facing contemporary 

rights theorists are less daunting than those of their predecessors and certainly no greater 

than the hurdles facing contemporary utilitarians. 

Are Rights Or Talk Of Rights Pernicious? 

Bentham's attack upon rights consisted of, not only a thorough-going skepticism 

regarding their conceptual plausibility, but suspicions that talk of rights is pernicious. 

Bentham declared, "I know of no natural rights except what are created by general utility: 

and even in that sense it were much better the word were never heard of. All such language 

is at any rate false: all such language is either pernicious, or at the best an improper and 



46 

fallacious way of indicating what is true. "4 I will concentrate on the conceptual plausibility 

of moral rights, but it is worth first examining and rebutting the second prong of 

Bentham's attack since it (and its more recent renditions) continue to sway theorists away 

from moral rights. Bentham himself suggested that belief in and insistence upon "the 

natural rights of man" would be dangerous because it would lead people to stand up for 

what they falsely considered their "due". This was problematic, according to Bentham, 

insofar as it would create civil unrest and distract people from ordering their public laws 

and private relations with sole regard for maximizing overall utility. Bentham declared that 

"Society is held together only by the sacrifices that men can be induced to make of the 

gratifications they demand: to obtain these sacrifices is the great difficulty, the great task of 

government. What has been the object, the perpetual and palpable object, of this 

declaration of rights? To add as much force as possible to these passions, already but too 

strong ... "5 This aspect of Bentham's attack upon rights has influenced contemporary 

utilitarians and non-utilitarians alike. Consequently the contemporary resurgence of rights 

theory has been dampened by those who caution that rights are excessively individualistic 

and egoistic. 

Jeremy Waldron, for instance, criticizes Joel Feinberg's assessment of the nature 

and value of rights. According to Feinberg, at least part of what is essential to, and special 

about, moral rights is that they entail that one is uniquely in a position to claim one's due.6 

To this Waldron retorts, "This image of a society of claimers, each preoccupied with his 

own grievances, with the wrong that mayor may not be done to him, is not an attractive 

conception of the Kantian kingdom of ends. Fortunately things are not so bad in relation to 

all theories of rights. If we look at the way in which moral claims of right are put forward 

in the real world (as opposed to what philosophers say about them), in cases where rights 

really matter, what is striking is that, on the whole, claims are put forward by people 011 

other individuals' behalJ."7 
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Waldron's attempt to distance other rights theories from the putative stain of 

Feinberg's analysis is misguided for two reasons. First, to suggest that rights often are 

claimed by people other than the rightholder indicates a fundamental lack of appreciation for 

what Feinberg (and others following him) has sugg'ested is essential to rights. As I 

interpret Feinberg, the significant aspect of rights is not that somebody - anybody - can 

pressure a moral agent to fulfill her duty regarding you, but that you as a rightholder are 

uniquely in a position to claim the performance of this duty. The reason that the rightholder 

is uniquely in this position to claim her due, is because only she, qua right/wider, is in a 

position to waive her due, and the morally significant act of claiming something can be 

performed only by one in a position to waive that same thing.8 Thus Waldron's attempt to 

salvage rights theories from what he takes to be the pernicious egoism of Feinberg's 

account is misguided because it involves denying just what Feinberg (and many following 

him) take to be essential to rights. Second and more important to our inquiry here, though, 

there is nothing in Feinberg's account which suggests rights require, lead, or even allow 

one to be more self-interested or egoistic. It is not that rights cause you to care o~ly for 

yourself; it is merely that rights allow a rightholder to claim rather than beg, steal, or plead 

for what others have a duty to give her. Thus one of Feinberg's central points is that rights 

add something which mere duties cannot: they allow people to claim rather than plead, 

beg, and steal. Another key point of Feinberg's piece is that this element (which rights add 

over and above mere duties) is an extremely valuable thing to human societies because it 

provides the opportunity for self-respect, dignity, and especially respect/or others which 

would be more difficult, if not impossible, without rights. This, I take it, is the kernel of 

Feinberg's article, not that rights are valuable because they make everyday a self-interested 

day in which we should concern ourselves with only self-interested desires. 

Waldron is not the only contemporary author to suggest that rights theory is 

pernicious. For instance, Michael Sandel and Charles Talylor are representative of 
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communitarians who follow Bentham in suggesting that rights are excessively 

individualistic and egoistic.9 Before assessing this type of attack, though, we should pause 

to see precisely what it involves. Certainly Bentham and his followers do not literally mean 

that rights themselves are pernicious since only people (not rights) can actually be 

pernicious or virtuous. Thus Bentham surely meant that reliance upon, and talk of moral 

rights leads people to be pernicious. Understood as such, Bentham's and related appeals to 

the perniciousness of rights must involve both of the following claims. (1) Belief in rights 

leads people to be pernicious (as non-utility maximizers or as excessively egoistic and 

individualistic agents). (2) Assuming (1) to be true, we ought not to believe in rights. 

To begin, I see no reason to believe (1). It seem implausible that improved 

conceptual understanding can destroy our moral char~cter. Perhaps we can imagine an 

eccentric theorist who becomes more self-centered and less charitable as she discovers that 

moral liberties, powers, immunities, and claims exist, but such a characterization could 

hardly be asserted as typical. Even if (1) were true, though, this should not lead us to 

accept (2). Assuming an understanding of rights did cause us to be pernicious, this still 

would not provide sufficient reasons to doubt their existence. The reason why the truth of 

(1) cannot provide sufficient reasons for believing (2) is because it provides the wrong 

types of reasons. (1) provides us with practical reasons, but we need strictly theoretical 

reasons to accept (2). Reasoning from (1) to (2) is analogous to the situation in which A 

offers to rescue B from drowning on the condition that B believe in proposition X. 

Certainly A's offer provides B with reasons to believe X, but they are the wrong type of 

reasons since the offer furnishes practical reasons while B's belief can be grounded with 

only non-practical theoretical ones. 

At this point a utilitarian might agree but respond that even though rights ought to 

be believed for conceptual reasons, we have practical and moral reasons to hinder others 

from discovering these conceptual reasons and thus from discovering rights. This 
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argument is self-defeating, however, since once we accept that there are sufficient 

conceptual reasons for believing in rights we have ipso facto accepted that there are these 

rights. And once we agree these moral rights exist, we thereby accept that the people may 

justifiably stand upon their rights despite the fact that we believe (even correctly believe) 

that such a stance is egoistic, individualistic, or inefficient. This is just to say that the 

practical nature of rights theory implies that accepting that people have moral rights 

involves accepting that people should be treated in acco~dance with these rights. 

Ironically, we might here turn one of Bentham's infamous phrases back upon him. 

After concluding that moral rights are nonsensical except as claims about what legal rights 

should be instituted, Bentham proclaimed, "Reasons for wishing there were such things as 

rights are not rights; a reason for wishing that a certain right were established, is not that 

right - want is not supply - hunger is not bread."l0 In reply to Bentham, we might retort 

that "wishing that people did not believe in rights docs not entail that there are no rights; a 

reason for wishing the absence of belief in rights docs not entail an absence of rights - want 

of a strictly held diet is not the absence of bread." 

In fairness to Bentham, though, he never relied exclusively upon these practical 

reasons to ground his conceptual conclusions regarding rights. Instead he offered 

conceptual reasons for rejecting the existence of rights, and then fortified these arguments 

with practical (moral) reasons as to why we should not even act as if there are rights. My 

claim is not that Bentham's account regarding the perniciousness of acting as if there were 

rights served him no purpose. If correct (which I have suggested is doubtful) it would 

certainly provide a utilitarian with good reasons to refrain from acting as if there were moral 

rights. My point is only that Bentham's claim regarding the perniciousness of rights-talk, 

in and of itself, can provide no reasons to accept the conclusion that moral rights do not in 

fact exist. If the theoretical reasons provided by the conceptual attacks upon rights fail, 

then the practical or moral considerations cannot answer the theoretical questions. With 
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this understood, let us turn our attention to the utilitarian attack upon the plausibility of 

rights. 

Are Rights Absurd? 

The rights theorists against whom Bentham reacted maintained that persons possess 
, 

a configuration of rights simply in virtue of their position within a natural order. In the 

work of John Locke, for instance, the natural rights to life, liberty, and property were 

entailed by natural laws that issue from the will of God. 11 Other theorists posited different 

rights which were grounded in sources other than God's will. But while the particular 

configuration of rights and the explanation for their existence varied depending upon the 

writer, all supposed that these moral rights issued from natural laws. It was with this last 

notion that Bentham took such profound exception. Bentham recognized that legal rights 

exist but insisted that moral rights could not since they required moral laws analogous to 

their legal counterpart, and this, he thought, was absurd. Bentham ridiculed natural rights 

theorists because he believed that they required a "ghostly realm" of legislators and judges 

to create and adjudicate the moral laws necessary to establish moral rights. Thus he took 

the absurdity of natural rights as evident since they required natural laws, which in turn 

required moral legislators and judges, whose existence were preposterous. 

This line of reasoning is remarkably simple and still influences authors today. It is 

well known that these considerations played a considerable role in shaping John Stuart 

Mill's political philosophy, but I suspect it also influences the contemporary work of 

authors like Russell Hardin and L. Wayne Sumner.12 Sumner writes, "But in the end the 

notion of a system of natural rules capable of conferring rights turns out to be every bit as 

mysterious as the notion of a moral right with which we began .... Unless natural rights 

theorists are able to supply existence conditions for natural moral laws their belief in such 

things, like belief in a deity, will continue to seem 'mere wishful thinking." 13 After 



51 

dismissing the possibility of deriving moral rights from a contractarian framework, Sumner 

ultimately concludes that a viable and plausible theory 'of rights can arise only from a 

utilitarian theory. 

I will take time to carefully spell out Bentham's argument and my specific 

objections to it. Bentham argues as follows: 

(1) Legal rights exist, but only because of legal rules. 

(2) Legal rules exist, but only because of legal legislators, advocates, and 

adjudicators. 

(3) If moral rights exist, they similarly require moral rules. 

(4) If moral rules exist, they similarly require moral legislators, advocates, and 

adjudicators. 

(5) There are no "ghostly" legislators, advocates, and adjudicators in the moral 

realm. 

(6) There are no moral rules. (from 4 & 5) 

(7) There are no moral rights. (from 3 & 6) 

Traditionally rights theorists have attempted to answer Bentham by contesting (4). Many 

have been sympathetic to Locke's conclusions (or something like it), but shied away from 

his use of God in deriving these results. The project for many authors, then, has been to 

discover a secular derivation of moral rules to ground moral rights. I shall take a different 

strategy, though, and argue instead that (3) is incorrect. My response involves arguing for 

two claims: 

(A) Even if legal rights require legal rules, moral rights need not similarly require 

moral rules. 

(B) Legal rights do not actually depend for their existence upon legal rules. 

Thus I shall ignore (4) and argue against (1) and (3). I will ultimately argue that legal 

rights are constituted of legal reasons, and moral rights (if they exist) are similarly 
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composed of moral reasons. This argument does not demonstrate that moral rights exist, 

but it does show that their existence does not require the conceptual absurdity that 

utilitarians standardly suppose. 

Let us first examine the two-fold thesis that moral rights require moral rules and 

such rules cannot exist. I too am skeptical of rights theories which require "natural laws" 

because I share the suspicion that moral rules do not exist. This admission is not new to 

rights theory. Carl Wellman has argued that moral conclusions must ultimately be derived 

from moral reasons rather than rules.14 Professor Wellman suggests that moral rules are 

insufficient to deduce all moral conclusions since some judgments constitute exceptional 

cases in which countervailing moral reasons override the basic rule. For instance, the rule 

"do not steal" might have an exception for those stealing from the rich to save the starving. 

A proponent of moral rules might respond that such a case shows, not that rules are 

insufficient, but that the correct moral rules have exceptions which must be enumerated 

before all moral conclusions can automatically be deduced from them. Wellman's response 

to this is two-fold. First, because of the infinite variety of morally relevant circumstances, 

such rules would have to be infinite in order to be complete. He concedes that perhaps an 

omniscient being would be able to conceive of these unexceptionable rules, but for human 

beings, "it is an empty gesture to insist that it is moral rules that make any act morally right 

or wrong." 15 Second and more importantly, though, how and when would an omniscient 

being know when to add an exception to a rule? Presumably an exception must be added 

just in case the balance of moral reasons indicated that such an exception was necessary, 

but this demonstrates that moral reasoning is ultimately about reasons rather than rules. 

Finally, Wellman suggests that the characterization of morals as a model of rules is 

inaccurate for its inability to capture the feature of weighing conflicting considerations 

essential to moral reasoning. He maintains that when we grapple with difficult moral 

dilemmas, such as whether to return a weapon to an enraged friend or whether to tell the 
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truth to a disturbed person who might subsequently harm herself, we find ourselves 

weighing the competing factors to decide how to act. Our decision as to what morality 

balancing moral concerns. But the nature of rules is such that they cannot conflict since 

their very function is to rule out or require certain options. Since rules apply in this all or 

nothing fashion while moral conclusions often entail assessing the relative weight of 

competing concerns, these conclusions ultimately cannot be derived from a mere appeal to 

rules. 

I suggest that moral rules make sense, not as the foundational building blocks of 

moral reasoning, but as handy placemarkers for conclusions therein. We notice, speak of, 

and rely upon moral rules, not because all moral conclusions can be deIived from an 

exhaustive set of these rules, but because such 'rules' are our way of recognizing and 

communicating that certain acts generally involve enough moral reasons to outweigh 

competing moral concerns. Thus moral rules like "One ought not to lie, cheat, or steal" 

should be understood as claims that there are generally sufficient moral reasons against 

lying, stealing, and cheating, to outweigh those moral reasons in favor of doing so. 

Consequently, I agree with Carl Wellman that moral reasoning must ultimately be reduced 

to moral reasons, but it seems to me that such a conclusion need not entail the meaningless 

of all talk of moral rules. Since I'm inclined to conceive of moral rules as mere practical 

tools (i.e., convenient placemarkers for estimates of the balance of moral reasons) rather 

than as theoretically illuminating building blocks, though, it seems that I must concede to 

the utilitarian that theoIies of moral rights ontologically dependent upon moral rules are iIl

conceived. 

I remain unconvinced that moral rights are nonsensical, however, since I do not 

accept the Benthamite assumption that all species of rights require rules. I am hopeful that 

a robust notion of moral rights can be explained entirely in terms of moral reasons. If I am 

to defend rights from utilitarianism, then, I must explain all the elements which make rights 
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a distinctive and valuable part of the moral landscape. Following Wesley Hohfeld, it seems 

that we must make sense of moral claims, liberties, powers, and immunities (and the 

correlative duties, no-claims, liabilities, and inabilities).16 Or as H.L.A. Hart, Carl 

Wellman, and others influenced by the work of Hohfeld suggest, we must explain how 

moral reasons can put us in advantageous positions involving a collection of these 

Hohfeldian elements. 17 While I cannot even approximate such an analysis here, I shall 

briefly sketch how moral reasons might constitute some of the elements of a claim-right. 

As theorists like Carl Wellman have demonstrated, if A has a claim-right against B, 

then A and B stand in a complex moral relationship involving a number of Hohfeldian 

elements. I8 At the core of this relationship, however, is B's duty to A. Very roughly, I 

would suggest that B has a duty to do (or refrain from doing) X just in case the moral 

reasons B has for doing (or refraining from doing) X outweigh those moral reasons B has 

to be at liberty to choose whether or not to do X. A's right against B consists of more than 

merely B's duty to A, however, since A has the moral power to either claim or waive B's 

performance of her duty. To say that A has this moral power is to say that she is in a 

position to either reinforce or extinguish the moral reasons that comprise B's duty. So if A 

were to waive her claim-right against B, for instance, this would extinguish the moral 

reasons that B has for performing X. And since these moral reasons constituted B's duty 

to A, B (after A's act of waiving) no longer has a duty to A. Part of A having this moral 

power over B's duty to A, is that A have the moral liberty to either waive or claim her right. 

A has such a liberty just in case the moral reasons that A has either for claiming or for 

waiving her right are not so great as to outweigh those reasons which place her in a 

position of dominion to do either as she chooses. Moreover, A's liberty is morally immune 

from the will of B, because B does not have the power to change the balance of moral 

reasons in a manner so that A's liberty is outweighed. Thus, A has a moral immunity 

against B exercising her will to extinguish A's liberty. 
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It does not take long to see how complicated all the moral positions involved in a 

claim-right are. At the core of A's right against B is B's duty to A. In addition, A has a 

moral power to claim or waive this duty, and this moral power entails a moral liberty which 

in tum is protected by a moral immunity. What I have tried to do above is explain how this 

claim-right might be constituted of moral reasons (as opposed to moral rules) by crudely 

specifying how its elements (the duty, power, liberty, and immunity) can be characterized 

in terms of reasons. This is far from a full account of moral reasons and their potential as 

the building blocks of rights, but I hope that it is sufficient to undermine the assumption 

that rights depend for their existence upon moral rules. It may also suggest a promising 

strategy for rights theorists to explore in the future, but at the very least it shifts the burden 

of proof onto utilitarians to generate arguments, rather than merely assume, that rights 

cannot be constituted of moral reasons. 

Before concluding, I would like to mention a final chore facing rights theorists. 

While one feature of our conception of rights is that they place a right-holder in a unique 

position of dominion in a moral relationship, certainly another is that this advantageous 

position is not (or at least not always) precarious or fleeting but is durable and stable. We 

commonly understand rights as moral pillars or furniture that we can lean on or build a life 

around. While I think we should stop short of considering rights perfectly general and 

always absolute (indeed, even such theorists as Robert Nozick and Ronald Dworkin, who 

conceive of rights as side-constraints and trumps, ultimately shy away from this view), we 

certainly do not think of them as fleeting advantages entirely contingent upon mercurial 

tastes and preferences. 19 This constancy is a concern for any theorist who understands that 

rights consist of moral reasons rather than rules. Specifically, while rules are conceived as 

barriers which "rule out" permissible infringements of rights, moral reasons can be 

outweighed. This flexibility is the very feature which led us to accept moral reasons as the 

building blocks of rights (since it alone can satisfactorily explain our moral reasoning in 

---_._-_ ... - .--.--.... . .. _.-_ .... _-. 
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exceptional and hard cases), but it suggests that rights must be vulnerable to the ever 

changing balance of reasons. Consider the following case of a cabin owner. 

While we might agree that A would cease to have a claim-right to her cabin against 

B when B must enter the cabin to save B's life, we would balk at the suggestion that A's 

right to her cabin against C could be extinguished merely because C loved the wilderness 

and absolutely craved A's delightful cabin. We ordinarily maintain that the moral reasons 

which issue from A's relation to her cabin (e.g. that she purchased it) would continue to 

outweigh those moral reasons which issue from C's interest in the cabin no matter how 

great her love for the wilderness and/or the cabin. Since we have analyzed rules in terms of 

reasons, the explanation for this account ultimately revolves around the nature of moral 

reasons. One guess, and it is little more than that, is that what is crucial here is the 

balancing of personal and impersonal value. If the rejection of impersonal value entails an 

absence of moral reasons, and the utilitarian position involves a rejection of strictly 

personal value, then it seems that the moral rights theorists must choose a point in-between. 

This tough question is one facing all ethicists, but the rights theorist must pursue a 

plausible answer, all the time bearing in mind that maximizing the role of personal value is 

likely to result in stable rights to autonomy and freedom from interference whereas 

maximizing the role of impersonal value will involve a preponderance of claim rights to aid 

and assistance. Most of all, we should remember that the rights theorist need not fear an 

assault from the utilitarian on this front since (as we shall see below) utilitarianism seems to 

require an answer radically contrary to our deeply held convictions regarding the weighting 

of values and reasons. 

In sum, it is clear that there are considerable projects for the rights theorist. 

Ultimately she must produce an account of moral reasons and an explanation of how these 

reasons can place individuals in the moral positions constitutive of rights. Each of these is 

quite a challenge, but lest the reader despair, I would recall two points. Not only are both 

-----_ .... _--_ .. __ .. 
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difficulties more manageable than trying to explain the existence of natural laws (which 

many have supposed necessary for rights to exist), but, as we shall now see below, the 

utilitarian is facing conceptual hurdles at least as great. Before moving on to exposition and 

analysis of the utilitarian reconstruction of rights, I will take time to examine Bentham's 

first premise, that legal rights rely upon legal rules. 

Legal Rig/zts A1ld Rules 

Given that I have argued that moral rights consist of moral reasons, I might 

distinguish myself from Bentham in either of two ways. I could agree that legal (and other 

conventional) rights rely upon rules but argue that moral reasoning is distinct from its 

conventional counterparts in such a way that allows moral rights to be derived without 

rules, or I might argue that Bentham was confused in believing that legal rights are 

contingent upon the rules of their system. Although the non-conventionality of morals 

might sufficiently distinguish moral rights from their legal counterparts, I shall pursue this 

second route. That is, I will argue not only that moral rights are ontologically dependent 

upon no more than moral reasons but legal rights ultimately are constituted of legal reasons. 

Bentham recognized legal rights but insisted that their existence was possible only 

because of legal institutions that generate legal rules. To assess this claim, we must 

consider what it means to have a legal right. Presumably one has a legal right regarding X 

just in case one occupies a privileged position of dominion with respect to X under a given 

legal system. But whatever does this mean? According to Bentham, it means that 

legislators, judges, and executors of this legal system have instituted, assessed, and 

imposed rules that establish and protect positions of sovereignty for persons under the 

jurisdiction of these rules. Thus, for Bentham, the creation and identification of legal rights 

consists in the existence and exploration into the legal rules otherwise known as laws. 



58 

I have two concerns with Bentham's argument. First, as recent jurisprudes have 

suggested, an examination of judicial adjudication of hard cases indicates that not all legal 

systems are comprised merely of rules.20 Second, even if judges and executors of the law 

reason solely from, the decisions of these legal authorities are not ultimately what is 

essential to and valuable about legal rights. Instead, I think we are so concerned with these 

decisions because of how the community at large reacts to these decisions. What is more, I 

suspect that citizens respond to legal authorities because of the practical reasons they have 

for reacting in this fashion. If I am right in this second claim, then legal rights ultimately 

consist of legal reasons people in the community have, regardless of how judges and 

executors of the law reason. 

Bentham was a legal positivist who believed questions concerning the law could be 

answered by scrutinizing the rules posited by the legal authorities. H.L.A. Hart has 

developed this core thesis to an impressive extent with his theory that law is comprised of a 

collection of primary and secondary ndes. 21 This claim has been strenuously attacked by 

so called "legal realists" who asserted that such a model of law is grossly unrealistic. 

Ronald Dworkin is also motivated by this critique of positivism and has developed his own 

theory of law as a body of rules conjoined with principles.22 While I see no evidence in 

Professor Dworkin's writing that a legal system cannot be comprised of rules only, he does 

offer compelling evidence that some highly developed legal systems like that in the United 

States are a combination of rules and principles. In fact, Dworkin argues that a thorough 

examination of judicial decision-making reveals that judges consider moral concerns in 

addition to what has been posited by legal authorities via legislation and judicial precedent. 

Thus Dworkin concludes that judges ultimately render decisions which best fit and justify a 

given body of law. While many accept that Dworkin has shown some legal systems are 

comprised of principles as well as rules, several theorists have argued that this practice is 

insufficient to disprove positivism. Writers like Joseph Raz and Rolf Sartorius have 
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produced various explanations of how judges might appeal to legal principles in a manner 

consistent with legal positivism. 23 This is a fascinating debate in jurisprudence, but we 

need not examine it here. What is important for our purposes is that if all these theorists are 

correct that at least some legal systems require judges to appeal to principles as well as 

rules, then not all legal rights are merely deduced from a relevant set of rules. Such a 

straightforward deductive model is inaccurate because, as Dworkin explains, principles 

differ from rules insofar as the latter apply in all or nothing fashion whereas the former 

have a dimension of weight which endures despite being over-ridden in certain cases. 

I favor a different model of judicial reasoning in which neither rules nor principles, 

but reasons are fundamental. I think it is important to emphasize that laws are purposive 

insofar as they are passed to perform functions. This function is often made plain in the 

explicit enunciation of the law. At times, the purpose of the law actually would be best 

served by judgments in direct conflict with the explicit enunciation of the law. Other times 

a judicial decision which would clearly follow from the enunciated rule would also best 

serve the laws imputed purpose, but would be rendered in tension with another law or 

whole body of laws. In each of these instances, a judge's decision is difficult or "hard" 

because there are reasons, indeed legal reasons, supporting. each of the competing 

judgments that might be rendered. One judgment might provide ajudge with a balance of 

legal reasons in virtue of it's accordance with the relevant explicit rule and the apparent 

purpose of that rule, and yet the opposite judgment could be supported by another group of 

legal reasons that issue from the fact that such a decision would be more consistent with the 

overall body of legislated law, judicial precedent, and the purposes thereof. Thus while 

Dworkin and others following him are inclined to speak of rules and principles, I suggest a 

metric of reasons which are generated from a variety of sources including individual 

enacted rules, their purposes, entire areas of law, and their purposes. I suspect that the 

explicit wording of a legal rule continues to provide reasons in favor of a judgment even 
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when that law's purpose provides reasons for a competing judgment since a legal system is 

largely a system of rules and thus can perform its overall function. Even if I am mistaken 

about rules and principles ultimately providing ajudge with legal reasolls to be balanced en 

route to a decision, however, it appears at least that a legal system can consist of principles 

as well as rules. And if this is so, then the rights that such a legal system establishes and 

protects cannot merely be deduced from legal rules. 

Another reason I doubt that legal rights depend ultimately upon legal rules is 

because I am less impressed with the importance of judicial reasoning than are many 

jurisprudes. It strikes me that jurisprudence is a topic worthy of such attention, not merely 

because of the intricacy with which judges must reason, but because of the impact a legal 

system has upon the society over which it has jurisdiction. Though we often speculate as if 

legislators and judges entertain legal considerations in an intellectual vacuum, the truth is 

that the specific laws and the judicial and executive int~rpretation of these laws have a 

profound influence upon how citizens choose to act. If legislators enact a law requiring 

blond-haired people to give up their bus seats to red-haired people or suffer severe penalty, 

then such an enactment (coupled with judicial and executive enforcement) will likely change 

the way blond-haired folks react to red-haired folks on the bus. This is because the legal 

system has provided both groups with legal reasons to interact in certain ways. With this 

in mind, we should now revise our explanation of a legal right. 

Recall that we initially claimed one has a legal right against another when she 

occupies a privileged legal position against another. What this ultimately means, in terms 

of this example, is that Red, a red-haired person, has a,legal right against Sandy, a blond

haired person, with respect to a seat on a bus because Sandy has sufficient legal reasons to 

relinquish this seat at Red's request. Sandy has these reasons because she would be 

punished for refusing to do so, and these reasons are distinctively legal since they are 

generated by the specific legal institutions with jurisdiction over her. Thus a judge's 
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adjudication of bus seat conflicts is important, not because it in itself constitutes legal 

rights, but it indicates how the legal apparatus will respond to seat conflicts, which in turn 

reveals the constellation of legal reasons that both parties have for respecting each other's 

interest in a bus seat. I submit that Red's right against Sandy ultimately consists in at least 

the reasons Sandy has for respecting Red's interest in a seat. Furthermore, since the legal 

reasons that Sandy has are generated regardless of how judges generally reason in hard 

cases (i.e. either from rules, rules and principles, or even a complicated configuration of 

reasons) a legal right ultimately consists of legal reasons even in a straightforward rule

based system. Thus I conclude, contra Bentham, that legal rights do not exist only in 

virtue of rules. Instead, they are composed wholly of legal reasons. These reasons exist 

because a legal institution is able to generate configurations of practical reasons which place 

people in the relevant positions constitutive of rights. 

At this point a Benthamite might object that nothing about my argument entails the 

non-existence of legal rules. In fact, one might contend that these rules are essential to 

make sense of my notion of a legal right since persons under a legal system could not have 

the necessary legal reasons unless judges and executors of the law did follow certain rules. 

Sandy would have no duty to Red regarding a bus seat, for instance, unless judges and 

policepeople did in fact act in accordance with the rule that blond-haired people must 

relinquish their seats at a red-haired person's request. While I certainly agree that 

individuals under the jurisdiction of a legal system have reasons to act in certain ways only 

when legal officials 'as a rule' act in certain manners (Le. police people 'as a rule' arrest 

blond people for refusing to relinquish their seats to red-haired people, or policepeople 'as 

a rule' arrest people for driving more than nine miles over the speed limit), I take it that this 

conception of legal rules is not what Bentham had in mind, nor would an assertion 

regarding this type of legal rule be sufficient to explain why moral rights cannot be 

comprised of moral reasons. Accordingly, we may conclude that legal rights are 
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constituted of legal reasons rather than rules, and consequently, there is not even a 

presumptive case that moral rights depend for their existence upon moral rules. Before 

moving on to the utilitarian reconstruction of rights, it is worth reviewing our analysis of 

the utilitarian rejection of rights. 

First we saw that Bentham's argument concerning the pernicious nature of rights 

fails for two reasons. Not only does Bentham fail satisfactorily to show that talk of moral 

rights will lead people to act less morally, but even successful arguments of this type can 

provide only practical rather than the theoretical reasons required to doubt the existence of 

rights. Next we saw that Bentham's arguments for the absurdity of rights is also doubly 

flawed. First, even if legal rights required legal rules, it is not clear that moral rights would 

similarly require moral rules. And secondly, it appears that legal rights actually consist of 

legal reasons, and so there is not even a presumptive case that moral rights require moral 

rules and their conceptual confusion. None of this establishes that moral rights exist, but it 

all combines to show that their existence need not involve the absurdity that utilitarians too 

often assume. Tasks remain for rights theorists, but a~ I shall argue below, these are no 

more daunting than those facing contemporary utilitarians. 

The Utilitarian Reconstruction Of Rights 

Utilitarianism generates a picture of moral relations radically different from that of 

rights theory. According to utilitarianism, an action, policy, or institution is morally right 

just in case it maximizes utility. Any given action is either morally required (if it maximizes 

utility) or impermissible (if it does not maximize utility). This account of the deontic status 

of actions diverges from rights theory in three important respects. First, it appears that 

(unless there happen to be two or more actions which would equally maximize utility) an 

agent is never at liberty to choose among a variety of actions, but instead has a duty to 

perform that single action which maximizes utility .. Second, the agent's duty has no 
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directional or relational element that makes it owed, due, or directed to a second party. In 

other words, if George has a duty not to kill me, the utilitarian account of moral reasons 

maintains that this duty is "freestanding" rather than "to" me. The result is that I stand in 

no more of a position of dominion with respect to George's duty not to kill me than any 

third party. Third and finally, because there is nothing about the nature of utility that 

precludes it from being maximized by sacrificing innocent persons, utilitarianism may 

allow, indeed require, us to torture innocent people. In short, it appears that utilitarianism 

does not accord with what we think justice requires. 

In sum, utilitarianism differs from rights theory by denying (1) that agents ever 

have liberty or discretion in how they act, (2) that second parties can stand in a position of 

dominion over a duty concerning them, and (3) that there is a sphere of justice that morally 

prohibits innocent persons from being treated in a certain fashion, regardless of the 

circumstances. What is more, each of these three divergences is problematic for 

utilitarianism because most of us have firmly held considered judgments that rights theory 

is correct in affirming the liberty, rights, and justice that utilitarianism seems to deny. As a 

result, many reject utilitarianism as both "too demanding" and "incompatible with justice." 

Utilitarians since J.S. Mill have objected that this characterization of utilitarianism is 

inaccurate, though, as they claim that it actually can accommodate each of these elements I 

claim it denies. Thus, after rejecting non-derivative rights, most utilitarians reconstruct 

rights within a utilitarian framework. Let us look at this reconstruction now. 

Mill argued that utilitarianism is compatible with liberty and the dictates of justice in 

011 Liberty and chapter five of Utilitarianism. In eac~ case he argues that utility will be 

maximized over the long run if we act individually and design social institutions in accord 

with rules like those which generate rights. The basic idea is that each individual has the 

greatest concern for, and knowledge of, her own welfare, so overall utility is maximized 

when each agent is allotted a sphere of sovereignty in which to order her own affairs. 
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Critics have objected that this analysis demonstrates only a general correspondence (rather 

than a perfect fit) between utilitarianism and liberty, rights, and justice, and thus fails to 

capture what is distinctive and valuable about rights. More specifically, rights theorists 

have constructed elaborate thought experiments to demonstrate that utili tarianism 

recommends acting in a manner that conflicts with rights and justice. People generally 

believe that rights and justice are so important precisely because they protect people in the 

face of competing concerns and thus are inclined to reject utilitarianism for its inability to 

more satisfactorily accommodate rights and justice. The problem for utilitarianism, critics 

suggest, is that the rules it constructs must have exceptions in each case that utility would 

be maximized by disobeying the rule, and furthermore, these exception-riddled rules would 

not protect individuals in the manner that we understand rights to. 

In response to these objections, one of the primary research projects among 

contemporary utilitarians has been to demonstrate how and why utilitarianism is more 

closely aligned with our everyday understanding of rights and justice. Three of these 

attempts (by David Heyd, Thomas Nagel, and Samuel Scheffler) have been reviewed and 

rejected by Shelly Kagan.24 The focus and scope of this project does not permit me to 

thoroughly examine these and all other attempts here, but I would like to take time to 

review Russell Hardin's approach as presented in Morality Withill the Limits of ReaSOll. 

Professor Hardin's work is appropriate for discussion since it is perhaps the most 

imaginative and promising of the utilitarian defenses, and thus a justified rejection of it 

would constitute a good indication of the current inadequacy of utilitarian theory. 

Professor Hardin is sympathetic to Mill's arguments and is dismissi ve of 

hypothetical counterexamples which purport to show the divergence between utilitarianism 

and our considered judgments on rights. He suggests that the limits of human reason are 

so great that we should break the rules which constrain us only in radically counter-factual 

circumstances, and furthermore, these extreme cases offer no challenge to utilitarianism. 
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First of all, Hardin claims that we should not trust our intuitions regarding these outlandish 

circumstances since our moral vision can be distor~ed by these fantastic situations. 

Secondly, he maintains that utilitarianism is a tool of limited application which is not 

designed (nor should it be) to identify moral requirements in scenarios which are so 

profoundly different from our own ordinary affairs. I have concerns regarding both of 

these points. 

I would concede to Hardin that we should be wary of what our putative intuitions 

regarding agreements with omnipotent beings or constructing celestial gardens for Eve and 

Adam, but it strikes me that we can think of much less far-fetched examples which 

nonetheless require a utilitarian to abandon those rules which normally constrain her (e.g. 

publicly punishing an innocent person to curb a crime wave). More importantly, though, I 

have concerns regarding Hardin's second point that utilitarianism need not render 

acceptable answers to unearthly dilemmas. In making this point Hardin alludes to David 

Hume and suggests that just as the latter was correct that rules of justice are applicable to 

only a narrow range of circumstances, utilitarianism too has a limited range of applicability. 

I contend that Hume's justice and utilitarianism are not alike in the manner necessary for 

Hardin's point to hold. 

Hume's justice (which involved only those rules that secure external property 

rights) was a solution to a distinctive problem which humans encountered when in the 

"circumstances of justice" (roughly, when humans have only limited generosity and there is 

a moderate scarcity of portable goods that are coveted by others). Hume may be right that 

we would have no need for property rights if all valuable objects were as plentiful as water 

and air, or if people valued other people's happiness as much as their own because there 

would no longer be potential for conflict of wills (at least with respect to external goods).25 

While utilitarianism is like Hume's justice in being an answer to a specific human question 

(namely, how morality requires humans to act in this world) it differs from Hume's justice 
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insofar as it is not an answer to this question only. If we believe that utilitarianism gives us 

correct answers to moral questions in this world it must be because we believe that the 

nature of moral reasoning is such that utilitarianism would render correct answers in other 

worlds as well. It may be true that utilitarianism would have nothing to say about a world 

with no humans (or no sentient beings), but presumably this is only because there are no 

moral questions in such a world. If utilitarianism gives us the correct answers to moral 

questions in this world it is at least because it involves the correct metric of moral value 

which is to be maximized. But if this is so, then any world with humans (or sentient 

beings)--no matter how radically counter-factual in other respects--will be one in which we 

can affect the level of utilitarian value and thus must be one to which utilitarianism applies. 

If we cannot accept utilitarianism's recommendations for these other worlds, then this gives 

us reason to reject utilitarianism as the correct indicator of moral evaluation in this world. 

The point Hume is making about justice is not one concerning value but about the 

distinctiveness of the problem that the rules of property solves. If one changed the 

circumstances of justice in the relevant ways, there would no longer be any need for justice 

because there would be no problem to be solved. If one changed the world in the ways that 

the critics of utilitarianism suggest, however, it would continue to require a response from 

utilitarianism since it would still involve choices which affect the levels of value with which 

utilitarianism is concerned. In terms of our more specific rights debate, the fact that 

utilitarianism would require us always to act as if there were rights in this world (a 

proposition we have reason to doubt), does not entail that it is the correct theory if it cannot 

provide for rights in other worlds. Given this, it seems that utilitarianism is not perfectly 

analogous to Hume's justice in being theoretically impervious to counter-examples 

involving different circumstances. 

Thus I submit that Hardin has not conclusively defended utilitarianism from those 

of us who take rights seriously because he has demonstrated fully neither that a utilitarian 
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should abandon those rules which constrain her only in radically counter-factual 

circumstances, nor that such extreme thought experiments pose no challenge to the 

utilitarian theorist. And finally, even if utilitarians like Mill and Hardin could show that 

utilitarianism recommends moral rules to treat people just as if they had rights, this would 

still miss an important element of our considered juqgments. Specifically, we do not 

believe only that we should act as ijpeople occupy all the moral positions involved in 

rights, we believe that people actually occupy these positions. When George promises me 

he will perform some action, for instance, we believe that George's duty is somehow due, 

or owed to me, not merely that the balance of utilitarian reasons requires that he treat me as 

if I have moral control over this duty. Thus, since utilitarianism has "freestanding" duties 

with no directional or relational element, it cannot capture the personal nature of moral 

relations that we think exist. 

More generally, Hardin's work seems paradigmatic of the recent trends in utilitarian 

theory to (1) divorce the theory from the individual level and apply it only as a macro

political theory, and (2) to give utilitarian reasons for why we ought not to have a utilitarian 

decision procedure when deciding moral issues. In each case the reader is supposed to be 

impressed with how closely utilitarianism can be aligned with our considered moral 

convictions. Both strategies seem to fail. In the first case, if utilitarianism does not give 

us the correct value judgments on the micro-level, why should we trust its recommended 

policies and institutions on the macro-level? And secondly, even if we could manipulate 

utilitarianism so that it recommended a decision procedure just like that of rights theory 

(which is doubtful), why should we prefer the utilitarian support for this decision 

procedure? 

I think the answer from utilitarians to this second question is two-fold. The first 

concern is the conceptual confusion of rights, and the second is the simplicity or elegance 

of the utilitarian model. We have shown above that rights do not lead to conceptual 
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confusion, though, and I would question the appeal to simplicity as well. To begin, any 

initial appeal to the simplicity or elegance of utilitarianism is frustrated by all the 

manipulation and convolutions required to make the theory accord with our convictions. 

What is more, anything more than a cursory look at moral relations and the conundrums 

they involve is ample evidence that ethics is not a simple science easily captured by a basic 

model. The truth is that moral relations are extremely complex, and while rights theorists 

have yet to perfectly explain all of them, they ought not to be chastised for their reluctance 

to embrace the simplest model of moral value offered. 

Perhaps the biggest problem for utilitarians, however, is that, even if all of the 

above arguments are sound, they are not enough. Hardin argues that utilitarianism (1) is 

not vulnerable to fantastic counter-examples and (2) recommends a decision-procedure 

constrained by rules that satisfactorily accommodate liberty, rights, and justice. If we grant 

both of these claims, the recommendations of utilitarianism are consistent with all of our 

liberal intuitions. Hardin is not out of the woods yet, however, because he still adopts 

liberal institutions for the wrong reasons. That is, he argues that humans can maximize 

utility only if they are constrained by liberal institutions and liberal decision-making 

procedures. If this is so, then the utilitarian gets rights by combining utilitarianism value 

with humanity's limited reason (hence the title of Hardin's book; Morality Withill the 

Limits of Reason). This is objectionable, however, since we should not need to appeal to 

our limited reasoning capacities to explain rights. 26 Without the human limits of reason, 

the utilitarian values cannot explain the importance of rights. Most of us believe that moral 

rights are generated by the moral value of humans and therefore do not depend upon the 

limits of human reason for their existence. If this is true, then the utilitarians' ingenious 

arguments about utilitarian responses to the limits of our reason are all for naught. In the 

end, utilitarianism must be rejected, as we suspected all along, because it does not, and 

cannot, adequately capture the value of individual moral lives. 
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What Does This Chapter Accomplish? 

Before concluding, it is worth putting the analysis above in perspective and 

responding to the possible objection that my argumentation is merely rhetorical. 

Utilitarians can be divided into two groups depending upon whether or not they give 

special attention to the concerns of liberty, rights, and the separateness of persons that are 

central to liberalism. Utilitarians who dismiss these concerns may rightfully object that I 

have not engaged with them since my arguments do nothing to establish the importance of 

these liberal emphases. These theorists would be quite ·right that I have not explained why 

they must share in (what I have called) ollr considered moral judgments. In short, this 

chapter does not speak to them. 

More typically, though, utilitarians are concerned with liberal values and work to 

demonstrate how "our intuitions" are best understood as supported by utilitarianism. Some 

of these theorists might object that my argumentation is rhetorical because our convictions 

about non-derivative rights and utilitarianism's recommendations do not in fact diverge. At 

the end of the day, they protest, it makes no difference whether we respect rights or merely 

follow utility in treating parties as if they were rightholders. Other utilitarians might retreat 

from this position because they believe utilitarian conclusions do differ from our initial 

considered convictions (though not so much as to cause us to reject utilitarianism), but this 

merely shows that our utilitarian calculus should lead us to revise our pretheoretic 

judgments. With the arguments above, I can respond to each of these claims. 

To the critic who believes my arguments are rhet~rical (since utilitarianism can be 

shown to coincide perfectly with our considered convictions) my response is twofold. 

First, I have argued that utilitarianism cannot ultimately be stretched and twisted sufficiently 

to accord with our considered judgments, so I contest the premise that there is no tension 

between utilitarianism and the intuitions pivotal to liberalism. Second, if it is true that our 

judgments about non-derivative rights never diverge from what utilitarianism recommends, 
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then my analysis and conclusions to follow cannot be faulted on utilitarian grounds (at least 

not because I miscalculate the importance of the liberal concerns of liberty, rights, and 

separateness of persons). And to those who admit that the dictates of utilitarianism diverge 

from the our considered convictions regarding liberty, rights, and the separateness of 

persons, I have argued that holding firmly to our initial judgments does not require the 

conceptual confusion that is often assumed and that rejecting our initial conclusions in favor 

of utilitarianism brings substantial conceptual difficulties of its own. In short, we should 

view the divergences between our considered judgments and utilitarianism as invitations to 

reject utilitarianism rather than mandates to revise our understanding of liberalism. 

Conclusion 

In sum, I have not even come close to solving all the problems necessary to be sure 

that moral rights exist. I have defended moral rights from the utilitarian attack, though, by 

showing both that rights theory does not suffer from the conceptual confusion that 

utilitarians assume, and that utilitarians have difficulties at least as great as those actually 

facing rights theorists. In the absence of a more attractive alternative, then, we are justified 

in assuming that persons are rightholders. This presumption entails that each person stands 

in a position of moral dominion with respect to her own affairs. That persons have this 

sovereignty is insufficient to determine precisely what claims, liberties, powers, and 

immunities each person has, but it does establish a prima facie case in favor of individual 

liberty. Consequently, to approach the question of secession and political self

determination (or any question) from a liberal standpoint ultimately means to begin with an 

appreciation of each individual as standing in a position of dominion with respect to her 

own affairs and thereby has a presumptive case for political (as well as other) liberty. This 

prima facie case for liberty may not always prevail, but it requires a substantial competing 

concern to outweigh it. Consider, for instance, the, analogous case of religious self-
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determination. Because of the presumptive case for liberty, there is a prima facie case for 

each person's right to determine her own religious beliefs and practices. This presumptive 

case for religious liberty is generally decisive except in those cases in which the exercise of 

this liberty would be harmful to others (as it would be, for instance, if it required non

voluntary human sacrifice). We will not know the full extent to which political liberty is 

permissible, though, until we assess how this case for liberty fares against competing 

moral concerns. We can conclude from this chapter that we may begin our examination 

with a presumptive case for liberty as rights theorists suggest, rather than merely deciding 

the issue of secession and political self-determination based upon utility calculus. 

Notes 

1. Liberalism is characteristically defined as emphasizing both individual liberty and 

equality. I single out liberty, though, since I believe any plausible political theory must 

purport to be egalitarian in some sense, and thus the premium placed upon liberty is 

ultimate.ly what distinguishes liberalism. Liberalism is also sometimes (though less often) 

understood as centrally concerned with "fraternity" or "community" as well. This third 

value will be explained a bit more in the chapters to follow as well (especially in discussing 

group rights, associative obligations, and a culture's right to secede). 

2. Bentham argues that moral rights are "nonsense upon stilts" in his "Anarchical 

Fallacies." All of the quotes from Bentham which follow are from this piece as it is 

presented in Jeremy Waldron's collection Nonsense Upon Stilts. 

3. See John Locke's Second Treatise of Governme1lt. I distinguish between natural and 

moral rights. All natural rights are moral rights, but not all moral rights are natural rights. 

I characterize natural rights as eternal and universal rights that are deduced from natural 

rules or laws. A moral right, on the other hand, is merely a position of moral dominion 
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enjoyed by one party over another. I will explain why I accept moral rights but reject 

natural rights below. 

4. Waldron,op. cit., p. 72. 

5. Waldron,op. cit., p. 48. 

6. See Joel Feinberg's "The Nature and Value of Rights". 

7. Waldron,op. cit., p. 196. 

8. This position is not explicitly endorsed by Feinberg, but I believe it is entailed by his 

views. Feinberg actually develops the notion of "rights in trust" where others can claim on 

behalf of animals and infants, for instance, but this is problematic for Feinberg since it 

seems to conflict with his more fundamental conception of the nature and value of rights. 

9. See Michael Sandel's Liberalism alld the Limits of Justice and Charles Taylor's 

"Atomism" in A Kontos (ed.) Powers, Possessions, and Freedom: Essays ill HOllour of 

C.B. MacPhersoll . 

to. Waldron, op. cit., p. 53. 

11. Locke, op. cit. 

12. See Russell Hardin's Morality Withill The Limits of Reason and L. Wayne Sumner's 

The Moral FoulldatiollS of Rig/zts . 

13. Waldron, op. cit., p. 119. 

14. See Chapter One of Carl Wellman's Challenge and Response: Justificatioll ill Ethics. 

15. Wellman, op. cit., p. 128. 

16. See Wesley Hofeld's FUlldamelltal Legal COllceptions . 

17. See H.L.A. Hart's "Are There Any Natural Rights?" and Carl Wellman's A Theory of 

Rights. 

18. Wellman, op. cit. 

19. See Robert Nozick's Anarchy, State, and Utopia and Ronald Dworkin's Taking 

Rights Seriously. 

-----~ ----.--~ -.-~-. -
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20. See Ronald Dworkin, op. cit. 

21. See H.L.A. Hart's Tile Concept of Law (Oxford: The Clarendon Press, 1961). 

22. See Ronald Dworkin's Law's Empire. 

23. See Joseph Raz's "Legal Principles and the Limits Of Law" and Rolf Sartorius' "Social 

Policy and Judicial Legislation". 

24. See Shelly Kagan's "Does Consequentialism Demand Too Much? Recent Work on 

the Limits of Obligation." 

25. On the other hand, Allen Buchanan has argued that we will have conflicts even if 

everyone valued the happiness of others as highly as their own because there would be 

disagreements about how the limited resources should be used to maximize the happiness 

of others. See Buchanan's Marx and Justice. 

26. This, I take it, is what fantastic thought experiments are designed to show. If we 

consider an admittedly counter-factual scenario in which we do not have the normal limits 

to our moral reasoning, then utilitarianism's recommendations do not adequately respect the 

separateness of persons. And this is how counter-factual thought experiments are 

supposed to reveal clearly the inadequacy of utilitarianism. 
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IV 

ON THE POSSIBILITY OF GROUP RIGHTS 

In this dissertation I aim to provide a systematic analysis of when an individual or 

group has a right to secede that is grounded in self-determination. I defended the 

possibility of moral rights in the last chapter, but questions remain as to whether these 

rights can be enjoyed by groups. There are two concerns we must address. First, it is 

unclear whether the nature of rights precludes groups from being rightholders. And 

second, even if rights analysis leaves conceptual room for group rights, it is unclear 

whether liberalism's commitment to individual liberty leaves nonnative space. If either of 

these concerns proves insurnlOuntable, then only individual persons could have a right to 

secede, and any group claiming this right would either be uttering conceptual nonsense or 

claiming what liberals insist is not their due. In this chapter I will examine the nature of 

moral rights and argue that there is conceptual room for some, but not all, groups to be 

rightholders. In particular, I suggest that any group organized so as to make choices can 

have rights. Finally, I explain why liberal political theory involves a presumptive, but non

decisive, case against group rights. 

Before considering the plausibility of ascribing rights to groups, I must clarify what 

I mean by group rights. There is a myriad of appeals to group rights in the literature, but I 

think that just about all can be classified into one of two types. On the one hand there are 

rights that place an individual person in a position of dominion because of her membership 

in a certain group. An individual African American's right to compensation for past 

injustices done to African Americans is an example of this type of group right. On the 

other hand there are rights that place a group as a whole, rather than an individual, in a 

position of dominion. A state's right to compensation from an unjust aggressor (if the 
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compensation is to be paid ell bloc to the state rather than individually to each particular 

citizen of the state) is an example of this second kind of right. There are many interesting 

questions regarding the first type of rights, but I believe they are best understood in terms 

of individual rights. Here I shall concentrate on the conceptual plausibility and the moral 

acceptability of a group as a whole occupying a position of dominion. 

Are Group Rights Conceptual Nonsense? 

The obvious manner in which to proceed, is to asses the concept of a right to see if 

it can be applied to groups. Unfortunately it is not so easy as this since there are competing 

theories of rights, and each would furnish a different response to the group rights debate. 

Indeed, difficulties are compounded because I believe the two most prominent conceptions 

of rights (interest and choice theories) are both misguided. 1 As a result, I shall review each 

traditional theory, the room each leaves for group rights, and the reasons for rejecting each 

account. After dismissing both the interest and choice models, I will explain the preferred 

will theory of rights and the conceptual space it leaves for group rights. 

Interest Theories Of Rights 

Interest theorists maintain that rights recognize and protect the interests of the right

holder. Sir John Salmond is representative of such a theory with his claim that a right is 

"an interest recognized and protected by a rule of right."2 This model seems to preclude the 

possibility of group rights. Specifically, since (1) an entity must have interests to have a 

right, and (2) a group has no interests, then (3) a group cannot have rights. 

A theorist might object to the incoherence of group rights by rejecting (2). That is, 

one might assert that groups can and do have interests. As Michael Hartney admits, "It is 

true that it makes sense to say that something is for the good of a group even if it is not for 

the good of its individual members. That the group continues to exist, or that it increases in 
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size appears to be good for the group (whether or not its members benefit)."3 Expanding 

upon Hartney we might say that some groups can have interests and, ceteris paribus, an 

event is in the interests of a group if it makes it bigger or stronger and against its interests if 

it makes it smaller or weaker. But while we can speak of a group having interests, this is 

insufficient for a group to have moral rights on the interest account of rights unless these 

interests are morally relevant. Furthermore, most would agree that the interests of groups 

are not morally significant. As Hartney goes on to note, "though fostering the growth of a 

group may be good for the group, it is morally irrelevant unless it is also good for the 

members of the group."4 The extent to which a group's good might be important to 

individual interests (which in tum are morally relevant) is a consideration I shall explore 

below, but for now I want to emphasize that even if we can sensibly speak of a group's 

good or interest, this good or interest, qua group good or interest, is not morally 

significant. As Michael Hartney explains~ 

... people generally believe that communities are important because of their 
contribution to the well-being of individuals. Such a view is part of what might be 
called value-individualism: only the lives of indiVidual human beings have ultimate 
value, and collective entities derive their value from their contribution to the lives of 
individual human beings. The opposite theory we might call 'value-collectivism': the 
view that a collective entity can have value independently of its contribution to the 
well-being of individual human beings. Such a position is counter-intuitive, and the 
burden of proof rests on anyone who wishes to defend it.S 

Not everyone adopts Hartney's view. Michael McDonald, for instance, objects that 

"Individuals are regarded as valuable because they are choosers and have interests. But so 

also do communities make choices and have values. Why not then treat communities as 

fundamental units of value as well?''6 The reason we ought not to treat communities as 

fundamental units of value, to answer McDonald's question, is because groups have no 

conative life of their own. 

As Joel Feinberg explains, "A mere thing, however valuable to others, has no good 

of its own. The explanation of that fact, I suspect, consists in the fact that mere things have 

---------- ------
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no conative life: no conscious wishes, desires, and hopes; or urges and impulses; or 

unconscious drives, aims, and goals; or latent tendencies,'direction of growth, and natural 

fulfillments. "7 Feinberg uses this distinction to establish why trees, rocks, lawns, and 

other "mere things" cannot have interests and thus cannot have rights. I differ from 

Feinberg by admitting that there is a sense in which some "mere things" (though it is a 

contentious ontological claim to even call a group a thing) can be said to have interests (as it 

may be said to be in a lawn's interest to be fertilized and watered), but I rely on Feinberg's 

distinction to explain why interests in this sense are not morally relevant and, therefore, not 

the type of interests sufficient to ground a right on the interest theory of moral rights. Thus 

we might conclude that groups cannot have rights if the interest theory of moral rights is 

correct. I stop short of this negative conclusion regarding group rights, however, since I 

reject the interest model of rights. 

Interest theorists claim that rights necessarily protect interests of the rightholder. 

This theory can be shown incorrect, therefore, merely by identifying rights that do not in 

fact protect the interests of the rightholder, and there seem to be many of these. Many of a 

parent's rights over her child or an elected official's rights over her constituents and their 

resources, for instance, seem to be rights that protect the interests of the children and the 

constituents rather than the parent or the official. An interest theorist might respond by 

amending her theory so that a right need only necessarily protect SomeOlle's interest

though not necessarily the rightholders. This move is problematic, however, because it 

destroys the interest theorist's explanation of the relational nature of rights. As George 

Rainbolt notes, "On the interest theory, an obligation is relative to PI when the obligation 

protects one of PI's interests. But if the interest theory holds merely that a right protects 

somebody's interest, but not necessarily an interest of the rightholder, then it is no longer 

clear why the obligations implied by the right are relative to the rightholder. "8 The point 

here is that rights theorists agree that rights are not merely reducible to other people's duties 
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because rights involve a relational element that mere duties lack. There is a difference 

between A having a duty regarding B and A having a duty to B. Rights theorists agree that 

B has a right against A only when A's duty is to B, so the task of rights analysis is to 

explain the relational element that makes A's duty to, rather than merely regardi1lg, B. The 

interest theorist's account is that a duty is to B just in case it protects B's interest. The 

problem with changing the interest account so that B has a right just in case A's duty 

protects somebody's (though not necessarily B's) interest, then, is that it destroys the 

relational element between A and B, and thus no longer explains why A's duty is to Band 

why B has a right.9 

While I think theorists are correct to note that a right call protect interests, and even 

that most rights do in fact protect the interests of the rightholder, interest theorists are 

incorrect that there is any necessary connection here. Even if all moral rights and existing 

legal rights do in fact protect the interests of the rightholder (which I have suggested is 

incorrect), there is no conceptual barrier to designing laws creating legal rights that protect 

no interests at all, let alone the interests of the rightholder. To deny this one must adopt the 

natural law conception of jurisprudence that a law is invalid if it would create legal rights 

that protected no interests. The natural law theory might, of course, be correct, but for the 

narrower purpose of the argument here, I am assuming that it is not. Consequently, since 

there is nothing about the concept of a legal right which entails that they necessarily protect 

interests, the interest theory of rights must be rejected. 

Choice Theories Of Rights 

Choice theorists assert that having a right involves one's choice being recognized 

and protected. H.L.A. Hart's "respected choice" model of legal rights was designed as an 

alternative to the interest theories and is representative of choice theories,lO Because the 

choice theory does not posit any necessary connection between an entity's interests and its 
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right, it does not preclude groups from the class of moral rightholders as interest theories 

do. It will still restrict the types of groups that can be rightholders, though, since it asserts 

that rights consist in having choices protected and, as.a consequence, only those groups 

which can make choices are eligible for rights on the choice model. I shall say more about 

the possibility of groups making choices when I explain my preferred will model of rights, 

but for now we can simply assume that groups can be divided into two categories 

depending upon whether they are capable of making choices as a group or not. A group is 

capable of choice, qua group, when it is organized (either hierarchically or through some 

other decision procedure) so that it can make decisions for the collective. Thus the United 

States and the American Philosophic Association are both groups organized in the relevant 

manner whereas the set of red-haired people in the United States and the group of people 

who have seen the Rolling Stones in concert are not. If this distinction is correct, then the 

choice model of rights would entail that the former two groups are candidates for rights 

while the latter are not. I shall say more about this di~tinction and its importance to our 

project when I explore the analogous issues concerning will theories, but first I shall 

explain why I reject choice theories of rights. 

The choice theorist insists that having a right consists in having a protected choice. 

Since choice theorists assert a necessary relationship between rights and choices, their view 

(like its interest counterpart which asserted a necessary relationship between rights and 

interests) can be defeated with counterexamples. The problem with the choice theory, then, 

is that many rights do not involve choices. Take, for instance, "mandatory rights", as Joel 

Feinberg has called them, like the mandatory right to vote or serve on a jury. I I In 

countries like the United States the right to vote is a bilateral liberty insofar as one is at 

liberty to vote or not as one prefers. Under these circumstances the right to vote constitutes 

a paradigm for the choice theorist since one's choice of whether or not to vote is respected 

and protected by the law. In other political orders like Australia, however, voting is 
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required by law just as jury service is in the United States. In these instances one has no 

choice recognized by the law, but is legally required to vote. Theorists still refer to this 

legal position as having a right to vote (or serve on a jury), though, but label it as a 

UllilateraI liberty (or mandatory) right rather than a hilateralliberty right. Authors 

recognize unilateral liberties as rights because they are positions that can be claimed and 

protected against anyone who would deny a person her (legally required) opportunity to 

vote or serve on a jury. Indeed, anyone skeptical of labeling these positions rights (as 

opposed to mere duties) should recall, and be more sympathetic to, the enormous political 

struggles of disenfranchised women and minorities. Rights such as these are problematic 

for the choice theorist, then, since they are instances in which a right exists, but no choice 

does. If this is so, however, then choice cannot be necessary to rights and the choice 

theory of rights must be mistaken. 

Consequently, I reject the choice theory of rights simply because not all rights are 

protected choices. What is more, unilateral liberty rights are not the only instances of rights 

which are not protected choices. Hohfeld identified legal claims, liberties, immunities, and 

powers. Once one recognizes that each of these advantageous positions can constitute the 

core of a legal, moral, or institutional advantage, one thereby sees that not all rights are 

centrally liberty-rights as Hart and other choice theorists maintain. In my opinion, Hart 

was correct to appreciate that any given right is comprised of a number of Hohfeldian 

elements but incorrect to assume that a bilateral liberty is necessarily at the center of each 

cluster of these elements. 

Will Theories Of Rights 

Having rejected both the interest and the choice theories of rights, we must offer a 

new account. Fully explicating a theory and defending it as the only viable alternative to 

the two prominent theories in the literature is beyond the scope of this project. I WOUld, 
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however, like to briefly sketch such a model, suggest why it avoids the pitfalls of the 

previous two theories, then explain the conceptual room it leaves for group rights. Here I 

follow Carl Wellman's revision of Hart in suggesting that rights must consist of 

Hohfeldian elements arranged with either a claim, liberty, immunity, or power at its core.l2 

Since it is clear that not all rights are respected choices, it remains to be determined what 

constitutes the essential feature of rights. 

Carl Wellman writes that "What is essential to the language of rights is not some 

respected choice but some adversarial context."13 As I understand Wellman, a rights might 

have one of a variety of Hohfeldian elements at its core, so different lights provide different 

types of advantages for the rightholders. Common to all lights, however, is that each puts 

the rightholder in what Carl Wellman calls a "privileged position of dominion" with respect 

to a second party. That is, X having a right against Y necessarily involves X having 

freedom and control with regard to X's relation with Y. WeIlman calls his a "will" theory 

since it is the rightholder's will that occupies a privileged position against the second 

party's will. This means that, in a potential conflict of wills, the rightholder's wiII is to 

prevail over the second party against whom the right holds. So one has a legal, moral, or 

institutional right against another just in case one's will would prevail in the given legal, 

moral, or institutional arena. Precisely how the rightholder's wiII is advantaged over the 

second party depends upon which Hohfeldian element (claim, liberty, immunity, or power) 

is at the core of the right in question. 

It is worth taking a moment to see how the will theory compares with the interest 

and choice models. First, all choice models are wiII theories, but not all will models are 

choice theories. This is because if one has a protected choice, then one's will occupies a 

privileged position over whomever that choice is protected against, but just because one's 

will occupies a privileged position, it does not follow that the core element of this position 

is a bilateral liberty. Thus those non-bilateral liberty-rights which constitute 



82 

counterexamples to the choice theory do not similarly defeat the will model. Secondly, will 

theories differ from interest models since they do not require that every right protect the 

interest of the rightholder. This too benefits the wilf theorist since it means that rights 

which do not protect the interests of the rightholder are not fatal to the will theory as they 

are to the interest model. And finally, we should note h'ow the will theory captures the 

truth which motivated the interest and choice models. Specifically, it is clear that 

occupying a position of dominion against a second party often does protect the 

rightholder's interests and/or choices. So while each of the two prominent theories was 

correct to notice one of the principal advantages often accompanying the status of a 

rightholder, both were incorrect to single out one of these often attendant advantages as the 

essential feature of rights. What is essential, I maintain, is the position of dominion that a 

rightholder occupies and the freedom and control that this dominion entails. 

Now that we have settled upon the will model of rights, we must examine the 

possibility of group rights on this model. Recall that the interest model seemed to preclude 

group rights since it required that an entity have morally relevant interests in order to be a 

moral rightholder, and groups (though they can perhaps be said to have "goods" and 

"interests") do not have morally relevant interests. This feature of groups does not 

similarly rule out the possibility of group rights on the will theory, however, since the latter 

demands no necessary connection between interests and rights. As indicated above, the 

will theorist maintains that the essential feature of all rights is "some adversarial context." 14 

Carl Wellman says, "The very concept of a right presupposes some possible confrontation 

between the possessor of a right and one or more second parties."15 So to determine 

whether groups can have moral rights on the will theory, we must know (1) if a group, qua 

group, can be a party in a potential conflict, and (2) if a group, qua group, can occupy a 

position of moral dominion constituted of Hohfeldian·elements in this potential conflict. 

The answer to each of these questions appears to be "Yes." Regarding the second 



83 

question, however, it seems that only certain types of groups can occupy positions 

characterized by the Hohfeldian elements, so only those groups are candidates for rights. 

Concerning the first question, it seems obvious that groups are in conflict all the 

time, not only against other groups, but against individual persons as well. For instance, 

in the legal context, one group might assert a claim-right against another as when one 

corporation sues a second corporation. In the moral context, one group could claim a right 

against another as when the Thirteen Colonies claimed a moral right to secede from 

England. And groups can make similar claims in the institutional context as when one 

soccer squad claims the right to a "throw-in" in virtue of the ball last touching one of the 

members of the other team before going out of bounds.' In each case it seems clear that the 

conflict is between two groups, and one of the groups occupies a position of dominion. 

Although individual persons actually voice the claims, they stand in the positions of 

dominion they do only because of their role or position within the group. In the case of 

those persons filing the legal suit against the second corporation, for instance, if the 

plaintiffs are entitled to the settlement, it is not as individual persons, but as representatives 

of the corporation which itself stands in the legal position of dominion. If those delegates 

of the Colonies are correct in their assertion about the right to political self-determination, it 

is not as individual persons, but as delegates of the colonies which occupy the position of 

moral dominion. 16 And finally, if one of the soccer players is correct about the throw-in, 

then she is in a position of institutional dominion with respect to this "call" as a member of 

the soccer team rather than merely as an individual. So it seems clear that groups, qua 

groups, can be parties to conflicts, but it remains to be seen precisely how, when, and what 

types of groups can be in the positions of dominion characterized by the Hohfeldian 

elements. 

As I mentioned above, occupying a position of dominion gives the rightholder 

freedom and control over the relationship against whom the right holds. This freedom and 
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control exists because every right includes Hohfeldian liberties and powers. Asserting this 

does not commit one to a choice or power theory of rights because these liberties and 

powers need not be the core of the right but can be elements associated with this core. Carl 

Wellman, for example, insists that even claim-rights and immunity-rights have liberties and 

powers, it is just that these latter two elements are associated with, and fortify the core 

claim or immunity. What is crucial to note for our discussion is that if it is the liberties and 

powers which provide the freedom and control involved with dominion, and if this 

dominion in a potential conflict is the essence of rights, then any potential rightholder must 

be able to exercise the liberties and powers of rights. We can answer our question about 

the possibility of group rights, then, by concluding that only those groups which can 

exercise Hohfeldian liberties and powers can have rights. 

As we saw in our discussion of the groups that are eligible for rights on the choice 

theory, only those groups organized (either hierarchically or with an alternate decision 

procedure) so as to make choices as a group can exercise liberties and powers. Exercising 

an Hohfeldian liberty or power requires making a choice, and so any group that is not 

organized so as to make a group choice cannot have be a rightholder on the will theory of 

rights. Because some groups are organized in a manner that enables them to make choices 

as a group, though, the will theory of rights does leave conceptual room for group rights. 

To see this, recall the three examples of groups from above. Suppose the corporation 

being sued offered an out-of-court settlement. The first corporation could accept or reject 

this settlement, and either choice would involve exercising an Hohfeldian liberty and 

power. It appears that the colonists and soccer team could likewise exercise these 

Hohfeldian elements (by either accepting an offer from or declaring war against the 

English, in the case of the Colonists, and by either accepting a call or protesting the game in 

the case of the soccer team). In each case, exercising the liberties and powers as a group is 

possible because the group is organized in a certain fashion (with lawyers with power of 
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attorney, with elected representatives, and with a captain and/or coach) so that individuals 

are able to choose for the whole. Since groups like the red-haired people in the United 

States or all those people who have attended a Rolling Stones concert, are not organized in 

a fashion that makes anyone of them representative of the' whole, no one is in a position to 

choose for the group as a whole and, consequently, the group as a whole cannot choose, is 

unable to exercise Hohfeldian liberties and powers, and thus is precluded from being a 

rightholder on the will model of rights. We may conclude that the will model of rights is 

the most promising and that this theory allows for some groups to have rights. But while 

there is conceptual room for rights, it remains to be seen whether liberalism, with its 

emphasis upon illdividualliberty, provides room for group moral rights. 

Liberalism And Group Rights 

As we saw in chapter three, liberalism is characterized by the premium it places 

upon individual liberty. I defended a rights-based liberalism in which a state must respect 

and protect the moral sovereignty each person enjoys over her own affairs. Each citizen's 

moral freedom and control that each individual enjoys is problematic for group rights since 

any group right necessarily takes some dominion away from the individual and gives it to 

the group.!7 A group right to property or language, for instance, gives the group as a 

whole the freedom and control over its property and language, and thus precludes the 

person from individually making the relevant language or property choices on her own. In 

this section I will explore the possibility of liberalism admitting that there are some group 

rights. I conclude that rights-based liberalism involves a presumptive but non-decisive case 

against group rights. 
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Kymlicka's Argumelll 

Will Kymlicka, in Liberalism, Community, and Culture, suggests that liberalism is 

not as hostile to group rights as liberals (and the communitarians who attack them) too 

often assume. 18 In fact, Kymlicka argues that some group rights to cultural protection are 

required by liberalism and the equality it demands. While liberalism places a premium 

upon individual liberty, it is also egalitarian. Thus every theory must balance the 

competing concerns of "Equality of what?" verses "How much liberty?" and liberal views 

vary depending upon how each judges this tradeoff. Accordingly, there is a spectrum of 

liberal views that ranges from views on the right, which assert that the correct emphasis 

upon liberty precludes all (or all but the very minimal) transfers in the interest of equality, 

to those on the left, which are willing to restrict individual liberty with the enormous 

transfers necessary for effective equality. Kymlicka is not explicit about the location of his 

views on this spectrum, but we can safely place him towards the left because his claims and 

arguments repeatedly emphasize equality rather than liberty as the cornerstone of liberalism. 

As I understand him, Kymlicka argues for group rights by emphasizing the good of 

cultural membership and its relation to meaningful choice and self-respect and then arguing 

that this good is best protected by cultural groups having rights themselves. Kymlicka 

begins by noting that arch liberals like John Rawls and Ronald Dworkin are correct to insist 

that liberalism requires transfers to ensure equality of opportunity for resources, well

being, and self-respect. What liberals fail to recognize, Kymlicka suggests, is that the 

good of cultural membership often is an important ingredient of one's well-being and self

respect. He explains that humans are not isolated "atoms" who find and assess value 

independently of others, but instead are responsive to cultural and other groups which help 

limit and define the valuable life. The choice as to what type of life is most meaningful is 

ultimately made by the individual, but the range of options the person finds feasible is 

defined and shaped by the culture with which she identifies. Deciding upon and living a 
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life one finds meaningful is a challenge for each of us, but doing so without identifying 

with ~ particular culture or by identifying with an imperiled culture is a much more daunting 

task. What Kymlicka emphasizes, then, is that one's culture is actually a vital resource and 

so (because of the egalitarian nature of liberalism) the state must ensure each person is 

provided with a healthy culture capable of fostering meaningful lives. 

The second step of Kymlicka's argument is to show that often cultures can only be 

fortified if the culture as a group is given rights. The idea here is that persons often act 

individually in a manner that weakens the culture, so the group itself must be extended 

control over certain areas to help the culture flourish and become a more fertile environment 

in which to develop meaningful lives. For instance, it might be that a given culture is being 

weakened by the influx of "outsiders" moving into the community. To combat this, the 

imperiled culture could be strengthened with either property or language laws. Property 

laws might specify that people are not permitted to sell their property to persons of whom 

the group as a whole does not approve, and language laws might prohibit people from 

publicly speaking or displaying written signs in a language other than that used by the 

dominant culture. Clearly these group rights would fortify a splintering culture, but they 

also restrict the dominion of the individuals within the area over which the group has 

control. The two group rights mentioned above, for instance, would restrict the individual 

rights to sell property to whomever one chooses, or publicly to speak or display signs in 

whatever language one chooses. 

I think Kymlicka is correct about the link between the health of cultures and 

individual well-being, and he is right about the extent to which group rights can strengthen 

a culture. I have two concerns about this being an argument from equality, however, 

because it makes his conclusion both too demanding and about legal rather than moral 

rights. As a liberal egalitarian view, Kymlicka's position is that each individual's culture 

demands the attention of the state. But while it might be acceptable that some cultures 
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ought to be strengthened, it seems palpably false that every individual has a right against 

the state that measures be taken to fortify her culture so that it is as healthy as all others. 

This last conclusion comes from making explicit the implications of Kymlicka's argument 

being about individual equality, and it is this feature that makes it too demanding. The 

second concern is that Kymlicka's argument is not for a group's moral rights, but is for an 

individual's moral right to group legal rights. Since each individual has a claim to equality 

which encompasses her culture, the moral right that groups be extended legal rights 

belongs to the individual. There is nothing wrong with this conclusion (indeed, it may be 

the conclusion for which Kymlicka took himself to be arguing), but it is simply not the 

position we are concerned with here. We are considering whether liberalism allows that 

groups can have moral rights, so that we can see if grou"ps (as well as individuals) might be 

able to claim a moral right to secede grounded in a moral right to political self

determination. Kymlicka's argument might be promising as an explanation as to why a 

liberalism should grant certain groups the legal right to secede, but it cannot provide an 

explanation for a moral right for these groups. 

A Less Demanding Proposal 

Liberals worried about the implications of Kymlicka's approach might seek a less 

demanding proposal. One such position is that only those groups which have been treated 

unjustly in the past can have group rights.l9 This solution appears doubly appealing since 

it both selects some of those groups which are in fact most in need of group rights and 

offers a principled restriction that prohibits these group "rights from excessive proliferation. 

But while this solution is both convenient and principled, the principle at work is not 

adequate to purchase the convenience it brings. As I shall explain, there is nothing about 

having been treated unjustly that distinguishes a group as uniquely eligible for group rights. 

When one thinks of some of the most imperiled cultures that most desperately need group 

-----------------
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rights, groups which have been treated unjustly like the Native Americans come to mind. I 

'would also speculate that it is no accident that these same groups who have been victims of 

injustice have some of the most imperiled cultures, but it requires more than this for the 

liberal to grant all and only these groups special group rights. 

Notice that if only groups that have been treated unjustly can have moral rights, 

then groups like the Native Americans had only indivipual moral rights before they were 

treated unjustly. But if there were only individual rights when the injustice occurred, only 

individual rights were violated. And if only individual rights were violated, it requires 

explanation as to why compensation must be paid in terms of group rights (as opposed to 

individual rights for those who were members of the groups). Now one might be tempted 

to explain the necessity of group rights because of concerns about the ineffectiveness of 

individual rights, but what is now doing the work in the plea for group moral rights is not 

the past injustices, but the ineffectiveness of individual rights. Furthermore, if the 

ineffectiveness of individual rights is sufficient for group rights in these cases, then it 

should be similarly sufficient for group rights in cases where there has been no injustice. 

The problem with using past injustice as the criterion for group rights is that it is 

unrelated to liberal concerns with group rights and t~us does nothing to extinguish the 

moral reasons we have against group rights. Consider the possibility of giving the Greens 

a group right just in case the Blues have treated the Greens unjustly. The liberal concern 

with extending group rights to the Greens is principally that it restricts the sphere of 

dominion of those individual Greens that may want to act in a manner contrary to that 

which the group dictates. If the Blues have treated the Greens unjustly in the past, this may 

say something about what the Blues owe the Greens, but it does nothing to relieve our 

moral concern for the liberty of the individual Greens. Thus since the history of injustice 

from the Blues to the Greens does nothing to diminish our moral reasons for rejecting 

group rights, it cannot stand as a principled justification for extending the Greens group 
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rights. Because there is no principled connection between past injustices and the need for 

group rights, either we must not recognize group rights at all or we must admit that the 

explanation which grounds group rights in the cases of past injustices is sufficient in other 

cases as well. We may conclude that, while it might be convenient if liberals could explain 

group moral rights in, and only in, cases of past injustices, there does not appear to be an 

adequate rationale for doing so. 

Conclusion 

In the absence of a principled account of precisely when and in what form group 

rights are permissible, we may conclude only that liberalism involves a presumptive case 

against, but does not preclude, group rights. I shall close this chapter by reviewing both 

why the liberalism involves a presumptive case against group rights, and why these 

concerns do not rule-out their permissibility. 

As noted above, the liberal is disposed against reducing the individual's sphere of 

dominion. Since each individual is in a position to order her own affairs as she sees fit, 

however, it seems the liberal could not object if all the individuals unanimously agreed to 

waive their individual autonomy in favor of the group's dominion. Even this unanimously 

agreed upon move is worrisome to liberals, though, since it precludes the individual from 

revising and rationally choosing in the future in all those areas where the group now has 

legal domain. As Allen Buchanan explained in "Revisability and Rational Choice," this is 

an important reason to protect liberty of choice for the future, even when this liberty strikes 

one as unimportant in the present,20 Secondly, as Terry Price has pointed out, nothing 

near unanimity could be reached among those groups that have the most urgent need for 

group rights. 21 The groups with the most pressing case for group rights are those which 

are imperiled because of dwindling numbers and splintering values, but these are precisely 

the cases characterized by the dissension that would inhibit any general agreement (let alone 
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unanimity) about group rights. And finally, even if all the adults in a group are willing to 

waive their individual rights, a liberal state ought to block such a measure on soft

paternalistic grounds. Liberalism is opposed to hard-paternalism (any state intervention 

which intends to encroach upon the adult individual's dominion in the interest of that 

individual's well-being) but it does not object to soft-paternalism (a similar state 

intervention on behalf of a minor or some other person who does not have full autonomy). 

The state's prohibition of a group legal right would be justified on soft-paternalistic 

grounds, I submit, if the institution of this right wo.uld inhibit children from making 

informed, effective choices about how to live their lives once they reached adulthood.22 

Thus we see that liberalism has plenty of reason to oppose group rights even when most, 

or even all, the adults in the group endorse them. 

Despite all these considerations, however, liberalism and its emphasis upon 

individual liberty cannot rule-out the possibility of group moral rights, and if a group, qua 

group, has a moral right, then the corresponding legal right is not only permissible, but 

required. I argued in chapter three that this liberty must be protected because of the 

individual rights that each person has concerning her own affairs. One of the consequences 

of my model of rights as a constellation of moral reasons rather than as derived frqm moral 

rules (which I also argued for in chapter three) is that a person's right cannot properly be 

said to "rule-out" all infringements. Instead, this right exists as long as the balance of 

moral reasons continues to place the person in the relevant position of sovereignty. This is 

crucial since it indicates that there is room for group rights just in case the constellation of 

moral reasons is such that the group rather than the individual occupies the position of 

dominion. Thus any question regarding individual verses group rights must be decided 

based upon an assessment of the relevant moral reasons and the positions in which they 

place one another in a potential conflict. 
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In addition, Kymlicka and Buchanan's analyses indicate that there are moral 

reasons which the liberal can accept for placing groups in a position of dominion. Even if 

liberalism is committed to value-individualism (which I believe is best, though an emphasis 

upon individual liberty does not preclude value-collectivism), Kymlicka and Buchanan 

show that liberals can recognize moral reasons in favor of group rights since (1) group 

rights can enhance the status of cultural groups, and (2) one's individual well-being is often 

tied to the health of one's cultural community. Furthermore, one cannot object that 

liberalism's value-individualism precludes moral (as opposed to legal) group rights on the 

basis that liberalism treats group's interests as morally irrelevant, since the will theory of 

rights (which I argued for in this chapter) does not require that the right be in the interest of 

the rightholder. On the will model, all that is required for a group to have a moral right is 

that the balance of moral reasons puts the group's will in the position of dominion, and it 

does not matter that the moral reasons which put the group's will in this position are 

ultimately generated from individual interests.23 

As a result, when we combine the analysis of fights as composed of reasons with 

the will theory of rights, the liberal emphasis upon individual liberty, the importance of 

cultural membership to individuals, and the importance of group rights to cultural groups, 

we see some possible moral reasons that liberals can recognize both for and against group 

rights. The nature and extent of those instances in which the reasons in favor of a group 

right will outweigh the presumptive case for individual liberty will have to be decided on a 

case by case basis. 

Notes 

1. Many people call the "interest" theory the "benefit" model and label the "choice" theory 

the "will" model. I do not recognize a distinction between interest and benefit theories, but, 
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as I will explain below, I do think there are important differences between choice and will 

theories. Thus it should be kept in mind when I am criticizing choice theories that I do not 

believe similar problems result for wiII models. 

2. See Sir John Salmond's Jurisprudellce. 6th ed., p. 237. For other interest theories, 

see MacCormick 1977, Raz 1986: 166, Gewirth 1982: 11, and Lyons, 1969. 

3. Michael Hartney "Some Confusions Concerning Collective Rights," p. 297. 

4. Michael Hartney, op. cit., p. 298. 

5. Michael Hartney, op. cit., p. 297. 

6. Michael McDonald, "Should Communities Have Rights? Reflections on Liberal 

Individualism," p. 237. 

7. Joel Feinberg, "The Rights of Animals and Unborn Generations," p. 165. 

8. George Rainbolt, The Concept oj Rights, p. 99 .. 

9. For simplicity's sake, I explained the relational element only in terms of duties, but a 

full theory of rights must explain the relational element associated with all Hohfeldian 

elements. 

10. See H.L.A. Hart's "Bentham on Legal Rights." Other instances of choice theories are 

offered by Montague 1980, 1989, and Sumner 1987. 

11. See Joel Feinberg's "Voluntary Euthanasia and the Inalienable Right to Life." 

12. See Carl Wellman's A Theory oj Rights. 

13. Carl Wellman, op. cit., p. 66. 

14. Carl Wellman, op. cit., p. 66. 

15. Carl Wellman, op. cit., p. 194. 

16. I said above that in each case one of these conflicti~g parties stands in a position of 

dominion with respect to the others, but in the case of the Colonists and the English this 

may not be so since it could be that the Native Americans had a claim to the territory in 

question. 
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17. To be more explicit, liberals need not be particularly concerned with all group rights. 

(They will not worry about the financial rights that result from business transactions among 

corporations, for instance.) Accordingly, my discussion of group rights is actually 

restricted to those rights that place groups in positions of dominion to limit individual 

liberty (as when a group is given the right to control the public use of language or to restrict 

the sale of property). 

18. See WiIl Kymlicka's Liberalism, Commullity, alld Culture. For expansion and 

commentary upon this argument, see Allen Buchanan's Secession, pp. 52-64. 

19. This intermediate position was suggested, but not necessarily endorsed, by Allen 

Buchanan in conversation. 

20. See Allen Buchanan's article "Revisability and Rational Choice". 

21. Price's point is made in an unpublished essay. 

22. For a more extended discussion of how liberalism can interfere with practices that 

inhibit the effective choices of children, see Joel Feinberg's "The Child's Right to an Open 

Future." 

23. For now I shall leave the difficult question of a group's "wiIl" aside. I explain how a 

group's will should be determined in secessionist conflicts in Chapter Nine in my 

discllssion under the title "What About Those In The Seceding Group Who Do Not Want 

To Secede?". 
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v 

ON CONFLICTS BETWEEN RIGHTS! 

Our last concern before considering the possible justifications of political 

jurisdiction is the debate over rights conflicts. This topic warrants our attention because 

existing views on political self-determination seem unilluminating and/or unacceptable for 

their inability to come to grips with this issue. Many theorists assert that individuals and 

groups have a right to political self-determination and yet reject the conclusion that 

secession is permissible in the absence of injustice. As we saw in chapter two, the United 

Nations and many individual states officially endorse the principle of national self

determination yet refuse to honor secessionist movements clearly covered by this principle. 

But what is the advantage of having a right to political ~elf-determination if it does not put 

one in a position of dominion to reorganize one's political arrangement? What does it mean 

to say one has this right if one does not occupy this privileged position? Presumably most 

theorists would respond that certain parties do have the right to political self-determination 

but that they are restricted from this position of dominion in those cases in which their right 

is over-ridden by the rights of the remainder state and/or a third party. Confusion occurs, 

however, because theorists are not clear about what such a right entails, how rights can 

come into conflict with other rights, how we can adjudicate an apparent conflict of rights, 

and whether it makes sense to speak of a party continuing to have such a right when it has 

been ','overridden." Until these questions are addressed, we cannot know which positions 

of sovereignty actually obtain in questions of secession. I will address these questions in 

this chapter. If I can reach explicit and defensible positions on the rights conflict debate 

and conscientiously apply these conclusions to questions of political self-determination, 

then perhaps my analysis will avoid the confusion that obscures other accounts. 
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I will assess the rights conflict debate in terms of the prominent example of the 

conflicting rights of a cabin owner and a stranded hiker. Only after I have argued for 

conclusions regarding this conflict will I relate my findings to the question of political 

legitimacy and self-determination. I begin by surveying the three principal theories of 

rights conflicts in the literature and conclude that, while all three are ultimately inadequate, 

that which I call "the specificationist view" is the best of the existing proposals. Next I 

revise and expand the specificationist view so that it can more fully account for the 

complexities involved in apparent rights conflicts. .Finally, I show how this revised 

specificationist account sheds light on the right to political self-determination and its 

apparent conflicts with other rights. 

The Problem or Conflicting Rights 

To see the problem of apparent rights conflicts, consider the now standard example 

described by Joel Feinberg. He writes; 

Suppose that you are on a backpacking trip in the high mountain country when an 
unanticipated blizzard strikes the area with such ferocity that your life is imperiled. 
Fortunately, you stumble onto an unoccupied cabin, locked and boarded up for the 
winter, clearly somebody else's private property. You smash in a window, enter, 
and huddle in a comer for three days until the storm abates. During this period you 
help yourself to your unknown benefactor's food supply and bum his wooden 
furniture in the fireplace to keep warm. Surely you are justified in doing all these 
things, and yet you have infringed the clear rights of another person.2 

Thus while it initially may be tempting to think of rights as advantages that place perfectly 

general and absolute restrictions upon the actions of others, cases like Feinberg's force us 

to revise this conception. Specifically, we must ask "What does it mea1l to have a right to 

X if others may permissibly illfri1lge that right?" We understand rights as entailing at least 

the existence of duties upon others. Thus Feinberg's example signals a problem because 

the cabin owner's right would seem to entail a duty upon the stranded hiker. Given this 

duty, it would be impermissible for the hiker to enter the cabin, yet we agree with Feinberg 
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that the hiker's entrance is permissible. In short, the logic of rights seems to preclude our 

simultaneously asserting the cabin owner's property right along with the permissibility of 

the hiker's permissible entrance, yet this is exactly what we are drawn to accept. 

Feinberg's cabin case calls our attention to a probl<!m hecause it exposes our initial 

inclination to endorse all three of the following jointly inconsistent propositions: 

(1) P has a right to X. 

(2) If P ha'; a right to X, then S has a correlative duty not to infringe pIS right to X. 

(3) S may permissibly infringe pIS right to X. 

One might try solve the entire rights conflict problem by simply stipulating it away. 

That is, just as Kant insisted that the definition of duty entailed that one could never have 

conflicting duties, one might likewise explain that the conception of rights implies that 

rights can never contlict. The simplest way to achieve this resolution is to recognize that 

the absoluteness and the generality of all negative rights entails that no positive rights can 

exist. A theorist endorsing this view would respond to Feinberg's example with this 

rejoinder: "Although it might seem at first blush that there is a contlict between the right of 

the hiker and that of the cabin owner, further consideration shows that this cannot be so. 

More specifically, since the cabin owner has a property right regarding her cabin, and since 

a right must, by definition, be both general and absolute, it follows that the hiker may not 

permissibly enter the cabin and thus has no right to do so." 

Although this solution is consistent and has the virtue of simplicity (indeed, I think 

it may be consideration of these types of cases and the simplicity of this response which 

has led many to the rigorous libertarian position), it fails on two counts. The first problem 

is that most of us firmly believe that it is permissible for the hiker to enter the cabin, and we 

ought not to accept the opposite conclusioll merely to provide for the most convenient 

account of rights. Certainly a significant part of moral reflection involves the refinement 

and adjustment of our initial substantive judgments when they corne into contlict with other 
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moral assessments and beliefs, but to accept a counter-intuitive substantive conclusion for 

the sake of explanatory simplicity is to put the cart before the horse in making moral 

judgments. The second problem with this possible solution is that abandoning the 

possibility of positive rights is insufficient to solve the rights contlict problem. One can see 

this by considering the right to life in light of the moral pennissibility of self-defense. As 

Judy Jarvis Thomson has shown, cases in which one innocent person pennissibly defends 

her life by killing a second innocent person show that the right to life of one person can 

apparently conflict with another's same negative right.3 For instance, (because of my light 

to self-defense) I may pennissibly kill an innocent baby used as a shield by my aggressor 

(even though the baby has a right not to be killed). .Thus the solution of rejecting the 

existence of positive rights is unsatisfactory both for the extremity of its demands and for 

its insufficiency to eradicate rights contlicts. 

Thus it appears that adjusting our substantive conclusions is not enough to resolve 

the contradiction, and we must instead tum our attention to further refining the concept of a 

right. The inconsistency of the three propositions generated from cases like the stranded 

hiker remains, and the manner in which one explains away this apparent contradiction 

constitutes one's account of rights conflict. The literature on rights includes three prominent 

views: the specification view, the prima-facie view, and one suggested by Joel Feinberg in 

his discussion in Social P/zi/osop/zy.4 The specification view avoids the contradiction by 

denying (1). A specificationist maintains that rights are absolute, denies they are 

universally general, and therefore resolves the confli'?t by denying the existence of this 

property right. She is labeled a "specificationist", then, since she resolves the rights 

conflict by specifyillg the limited range of the right. Often a specificationist conceives of a 
, 

right as being a single advantage that holds absolutely over all second parties except in 

cases enumerated in the right's disjunctive list of exceptive clauses. The prima-facie view, 

on the other hand, avoids the contradiction by denying (2). A prima-facie theorist claims 
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that rights are universal in generality but lack absoluteness. She is labeled a prima-facie 

theorists because she insists that a right constitutes only a prima-facie advantage (or is only 

necessarily an advantage at first blush). This approach suggests that a right has universal 

applicability but is liable to being overriddell in certain circumstances. Finally, Feinberg 

seems to be specificationist in his rejection of the prima-facie view, but also suggests that 

(1) plus (2) need not conflict with (3). I shall begin by recapitulating Feinberg's view and 

giving reasons for rejecting it. Then I compare the first two proposals and argue that the 

specification view provides a better account than the prima-facie view. 

Feinberg's Account 

Initially, Feinberg appears to be endorsing a straightforward specificationist view. 

Not only does he explicitly argue against the prima-facie view, he suggests that proposition 

(1) is sometimes false by distinguishing between claims in general versus valid claims. 

This move is specificationist since he reserves the term "right" for the latter. For instance, 

Feinberg would apparently analyze the cabin example in the following manner. The fact 

that the cabin owner bought, traded for, or was given the cabin provides reasons for her 

moral claim against others to stay out of it. We cannot know if this claim entails a light, 

however, until this claim is weighed against the conflicting claims of others. Only in those 

cases in which the reasons supporting the cabin owner's claim outweigh the reasons 

supporting conflicting claims can the cabin owner's claim be considered a valid claim and 

her position considered a right against the conflicting claimants. In the circumstances 

involving the stranded hiker, Feinberg would presumably resolve the conflict as follows: 

although the cabin owner's ownership grounds a claim against the hiker entering the cabin, 

the reasons supporting this claim are outweighed by those grounding the hiker's claim to 

enter the cabin. In this conflict the hiker's claim is better supported by reasons and among 
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the conflicting claims, it alone is valid. We conclude that the hiker has a right to enter the 

cabin, and the cabin owner has no right against him that he not do so. 

In sum, it appears that Feinberg is a specificationist since he avoids the conflict by 

denying proposition (1) (which in this case involves denying the cabin owner's right 

against the hiker). I shall discuss the features of the specificationist view in greater detail 

below, but first I will call attention to, and argue against, a curious feature of Feinberg's 

view. In response to the challenge from the competing prima-facie view, Feinberg 

suggests, "A less paradoxical alternative to the theory of prima-facie rights is the view that 

a person can maintain a right to X even when he is not morally justified in its exercise, or 

others are justified in not according it to him. Lack of justification for exercising a right 

does not entail (even temporarily) nonpossession. "5 This statement is problematic for 

Feinberg given its apparent incompatibility with the rest of his account of rights conflict. 

Specifically, given that Feinberg has distinguished between having a claim and having a 

valid claim (where only the latter constitutes a right), it is unclear how someone can have a 

right to X (which thereby entails that her claim to X is valid in virtue of outweighing all 

competing claims regarding X) and yet not be justified in exercising her claim to X. It 

seems more appropriate, on Feinberg's analysis, to suggest that because the apparent 

rightholder is not in fact justified in exercising her claim to X, her claim is not (all things 

considered) a valid one. Therefore, she does not in fact have a right to X. 

Although I do not agree with Feinberg's analysis (which seems tantamount to a 

modified specificationist view), I have an idea as to why he might have included this 

curious amendment. I suspect that Feinberg recognized that the realm of rights is not 

exhaustive of morality. That is to say, it is possible to be well within one's rights and yet 

still act in a morally reprehensible manner. One who honestly criticizes a terrible meal 

cooked by a culinarily disinclined and emotionally sensitive friend would be correctly 

judged morally lacking, despite this critic's acting within her rights. Likewise, I would be 

----_._ ..•. _ .. __ ._ ... 
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a morally repugnant character if I insisted on my right to go through the check-out line at 

the supermarket before the woman behind me when I had a shopping cart full of groceries 

while she had only one item she was buying with cash for the infant triplets who where 

crying and weighing upon her obviously weary arms. 

The upshot of these examples is that oftentimes one ought not act in a manner 

squar(,!ly within one's rights. Many portions of the moral arena (like charity, civility, and 

even minimal human decency) often seem distinct from matters of justice and rights. 

Certainly we look negatively upon people who fail to observe those duties correlative to the 

rights of others, but we also condemn some for the insensitive, uncaring, and indecent 

fashion in which they assert and insist upon their rights. Thus I wholeheartedly agree with 

Feinberg that we frequently ought not do that to which we have a right, but I am unwilling 

to admit that one can be U1ljustified in exercising one's rights. Presumably reference to 

one's right is precisely the type of explanation required to establish the permissibility of 

one's conduct. 

It seems as though Feinberg wants to exploit a distinction between permissible and 

justified where, I think, none can profitably be drawn. Thus it strikes me that Feinberg 

recog~izes the distinction between "I have a right to X" and "There is no reason that I ought 

not do X," but incorrectly interposes it in between "I have a right to do X" and "I am 

justified in doing x." To see this point more clearly, consider a scenario concerning Chip 

and Dale. Chip wagers Dale one hundred dollars that a threatening tornado wiII not touch 

down in Tucson. Imagine further that this tornado does in fact come through Tucson and 
, 

demolishes Chip's house in the process. While Feinberg would recognize that Dale has a 

right to claim his one hundred dollars, he might simultaneously assert that Dale would not 

be justified in so claiming, or that Chip would be justified in not honoring this claim. I, 

however, would say that while Dale certainly ought 1Iot to exercise his claim, Dale's right 

to do so (on Feinberg's non-prima-facie model of rights as valid claims) entails Dale's 
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justification and Chip's lack thereof for failure to comply. In short, I wonder if Feinberg's 

recognition of the limited scope of rights theory in the overall realm of morality did not 

cause him to add a prima-facie-Iike amendment that ill fit his otherwise specificationist 

model. 

The Specificationist View 

Although I am skeptical of Feinberg's amendment, I am generally sympathetic with 

his approach. It simply strikes me that specification is the best strategy for resolving the 

apparent contradiction of rights conflicts. According to specificationist views, there 

ultimately is no conflict of rights. What initially appear to be conflicting rights of Ben and 

Jerry, say, are actually cases in which at most one has the relevant right and the other does 

not. The reason there is no genuine conflict where general or broad rights seem to overlap 

in scope is because these rights actually involve implicit "unless" clauses that specify 

exceptions to their general claims. Thus reference to "the right to life," for instance, refers 

neither to an exceptionless and absolute right nor to an exceptionless non-absolute right, 

but to a right which holds absolutely just in case none of its exceptive clauses is operative 

(where an absolute right, as opposed to a prima-facie one, cannot justifiably be 

overridden). For example, the specification model can be understood to stipulate that my 

right to life involves an absolute right not to be killed unless I am threatening someone 

else's life, or unless I commit a capital offense, or unless ... etc. 

According to this particular brand of specification, a right genuinely exists only in 

those instances that are not disallowed by one of the disjunctive exceptive clauses. This is 

often understood as suggesting that our expression "the right to life" picks out one right 

that holds in all instances not identified by the exceptive clauses. A better way of 

interpreting the specificationist model, I think, is as requiring that broad terms like "the 

right to life" are not technically rights at all but are merely short-hand markers that indicate 
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where an actual right may exist if not outweighed by conflicting reasons. This type of 

specificationist view entails that rights are not as most people think of them, but this should 

not be thought of as a fatal flaw. In fact, I would suggest that specification (properly 

understood) is latent within the work of Wesley Hohfeld, who undertook the task of 

defining rights precisely because common parlance was so muddled and confused on this 

sUbject.6 Hohfeld's distinctions and explanations did much to illuminate the concept of a 

right, but no observation was more helpful for our efforts to make sense of apparent rights 

conflicts than his understanding that rights must be thought of in terms of specific 

relationships. Hohfeld makes plain that having a legal right entails being in a certain legally 

advantageous position with respect to a second party. Subsequent theorists have pointed 

out that Hohfeld was incorrect to presume that this relationship must always involve only 

two parties (as in cases of third party beneficiaries), but the basic understanding that each 

right must boil down to a specific relationship remains the salient observation which, in my 

estimation, motivates the construction of, and signals the correctness of, the 

specificationist's model. 7 

Hohfeld's analysis makes clear that what most of us speak of as "the right to life" is 

best understood as a short-hand term for our collection of rights to life which are at least as 

numerous as the second parties against whom they hold. That is, the phrase "my right to 

life," as we typically use it, is an imprecise but frequently convenient expression which 

identifies my collection of rights to life which includes my right to life that holds against 

Eric, plus my right to life that holds against James, plus ... etc. As Carl Wellman explains, 

Clearly any so-called right ill rem imposes, not a single legal duty upon other 
persons generally, but a number of distinct and separate legal duties upon each of a 
number of second parties. But since legal claims and relative duties are logically 
correlative, a legal right ill rem must really consist, not in a single legal claim 
holding "against the world," but in a large number of separate legal claims.8 
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When Hohfeld's observation that a right involves an individual relationship is applied to the 

confusion from conceiving of rights as both general and absolute, the specificationist 

solution seems the natural one. That is, cases where the putative "right to life" does not 

outweigh competing claims (as against an innocent threatened person who uses self

defense or against a state which justly punishes a capital offense) are simply instances in 

which 110 right actually exists. The point is that once a right is understood as an advantage 

against another party, the relative position of the two parties is what is crucial. Consider 

.!' the idea of tallness and height advantage. At seven feet and four inches tall, Ralph 

Sampson is an extremely tall person with a height advantage over almost all other 

basketball players. However, we cannot say, absolutely and generally, that Sampson has 

an height advantage over all others without first assessing everyone else's height. Manute 

Bol, for instance, is a seven foot six player over whom Ralph Sampson has no height 

advantage. Rather than claim that Sampson ha<; a prima-facie height advantage over all 

others (and then stipulate that this prima-facie advantage is overridden -- yet continues to 

exist -- by Bol's height), we specify that Sampson has an height advantage against some 

but not others. The relative nature of advantages dictates that we must exercise the same 

reasoning in moral and legal realms. If being a ri'ghtholder involves occupying an 

advantageous position relative to a second party, then it must be because the balance of 

reasons favors the rightholder in the potential conflict with another person. If there are 

certain circumstances in which a second party is in fact favored, then the first person cannot 

be said to be advantaged and thus is not a rightholder. 

Thus I favor a specificationist model because it best accords with (indeed, is 

required by) the most promising conception of rights. As I explained in chapter four, I am 

sympathetic to the will model of rights in which rightholders are advantaged in virtue of the 

freedom and control they can exercise in relation to the parties against whom their right 

holds. Correctly understood, this dominion is mutually exclusive between (or among) the 

------_ ... _--_. __ . 
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parties of any moral, legal, or institutional relationship (since surely both people cannot 

simuitaneously have the relevant colllro/ of the relationship). Once the nature of rights is 

appreciated, it is apparent we cannot speak sensibly of conflicting rights. The only way to 

make sense of apparent cases of conflicting rights is to assert that, despite initial 

appearances, (at most) only one party in fact has a right in this relationship. That is to say, 

only one party has dominion over the other in the area specified by the right. Given an 

adequate conceptual understanding of rights, then, it seems we must eschew all talk of 

prima-facie rights and endorse a specificationist view. Reliance upon this argument to 

dispose of prima-facie models openly depends upon accepting a model of rights which 

follows Hohfeld in conceiving of a rightholder as occupying an advantaged position over a 

second party. I will return to this point below, but for now let me merely suggest that any 

theory which docs not conceive of a right as absolute 'Yill have difficulties explaining the 

advantage of having a right, and consequently, providing a full analysis of rights. 

The Prima-Facie Response 

Of course many theorists have rejected the specificationist approach in favor of the 

prima-facie view. As the theory's name indicates, the prima-facie theorist suggests that a 

right is an advantage that exists on the face of things, but may be outweighed by competing 

concerns. The striking feature of this view is its assertion that a right continues to exist 

despite being permissibly infringed. In Feinberg's cabin scenario, for instance, the prima

facie ~heorist would maintain that the cabin owner does in fact have a right that the hiker not 

enter the cabin despite the permissibility of the hiker doing so - the permissibility in this 

case simply signals that the right has been outweighed or overridden in this particular 

situation. Since I ultimately defend an expanded version of the specificationist's view, it is 

worth recounting and evaluating the arguments prima-facie theorists use to reject the 

specificationist model. 
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The first thing one may notice about the specificationist view is that its portrayal of 

rights does not accord with how most people understand rights. This complaint cannot be 

used against the specificationist view any more than its prima-facie counterpart (and it 

ought to be used against neither) because it is precisely this common conception that has 

spawned the confusion motivating both accounts. As outlined above, our common 

understanding of rights is that they are general and absolute, but this conception leads 

directly to the paradox of rights conflict: if they are general then they must conflict, and if 

they conflict, they cannot be absolute. Explained in these terms, it is easy to see why there 

are two primary views: one denying the absoluteness of rights (the prima-facie view) and 

another denying their generality (the specificationist view). Thus it is clear that common 

conceptions cannot provide sturdy ground on which to stand in this debate, and we must 

look elsewhere to justify our commitment to one view over another. 

The more often cited reason for preferring prima-facie over specificationist views is 

that the latter is explanatorily inert in two important respects. Judith Jarvis Thomson, for 

instance, has complained that the specificationist approach is deficient since its model of 

rights explains neither the deontic status of actions (that is, whether an action is required, 

forbidden, or merely permissible) nor explains why compensation is required when rights 

are putatively infringed but not violated.9 I am more sympathetic to Professor Thomson's 

concerns regarding compensation than her belief that rights should explain our moral 

conclusions. I will review the competing theories with respect to compensation below, but 

first I argue that the presence of a right is understood to establish rather than explain our 

deontic conclusions, and second, that the specificationist model actually does a better job of 

this than the prima-facie account. 

Thomson insists that: 

... it is worth noticing that a kind of circle is going to tum up here too. What the 
friend of factual specification has to do is to figure out when it is permissible to 
kill, and then tailor, accordingly, his account of what right it is which is the 

-----_._-------- ---



most we have in respect to life. But if that is the only way anyone can have of 
finding out what right it is we have in respect of life, how can anyone then 
explain its being permissible to kill in such and such circumstances by appeal to 
the fact that killing in those circumstances does not violate the right which is the 
most the victim has in respect of life?lO 
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Here I think Thomson is simply wrong to look for rights to explaill the permissibility of 

what one has a right to do and the impermissibility of what another has a right that one not 

do. Instead of being the essential moral building blocks from which theorists argue to 

conclusions, rights are actually moral edifices that we argue towards. II As I argued in 

chapter three, rights are constituted of reasons, and one's reference to a moral right is a 

way of making clear the moral relationship that exists between and among parties in virtue 

of the constellation of moral reasons that each has. Thus citing a right is explanatory in one 

limited sense, insofar as the presence of a right entails a certain configuration of moral 

reasons which explain the (im)permissibility of a given action. This rights citation is not 

explanatory in the more robust sense that Thomson desires, however, since the right only 

marks, rather than explaills, the relevant moral reasons. 

Thomson might object to my characterization of rights as conclusions established 

by a configuration of reasons, though, since this appears to diminish the importance of 

rights. If a moral right is constituted of moral reasons, the objection runs, then it is these 

reasons that are significant, and the right becomes less important. This objection is 

confused, though, since it incorrectly presumes that something is less important if it is 

comprised of constitutive parts rather than being ontologically fundamental. That this is 

false can be witnessed by considering a commodity like water is no less valuable merely 

because it is comprised of the more basic elements of hydrogen and oxygen. Just as we do 

not value water any less once we recognize it is not ontologically fundamental, we ought 

not to think rights any less important since they are constituted of reasons. Learning that 

the assertion "A has a moral right against B" is tantamount to the claim that "the balance of 
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moral reasons is such that A occupies a morally advantageous position relative to B" gives 

us no reason to consider this position is any less advantageous. I conclude that rights are 

important because they are conclusions that indicate or establish relative positions rather 

than explaill them. I think Thomson is incorrect to demand that an account of rights 

conflicts be equipped to explain moral conclusions, and it is incumbent upon her to show 

how rights could perform this function before she uses this criterion to reject another 

account. What is more, there is evidence that she recognizes the difficulty of furnishing 

this explanation when she writes; 

It might be that to attribute a right is only to talk about permissibilities and 
impermissibilities, but in a way that groups or collects them, and brings whole 
clusters of cases to bear on each other. I do not for a moment think it a novel 
idea that we stand in need of an account of just how an appeal to a right may be 
thought to function in ethical discussion. What strikes me of interest, however, 
is that the need for such an account shows itself even in a case which might 
have been thought to be transparent. 12 

In light of the above, one might object that the specification view fails to assume the 

explanatory burden that a rights model should since reference to a right of this sort is 

insufficient to establish whether the relevant action is permissible or not. This is so 

because the right may have an exceptive clause which negates the apparent deontic status of 

an action. For instance, reference to A's property right to a cabin is insufficient to establish 

conclusively the impermissibility of B entering the cabin since, as in the stranded hiker's 

situation, there may be an implicit exceptive clause that justifies B's entrance. Before 

answering this challenge, it is worth noting that the prima-facie view itself is insufficient to 

establish the deontic status of a particular action. This is because a prima-facie right does 

not conclusively show that an action is morally impeImissible, since the non-absoluteness 

of this right entails that it can be overridden by other moral reasons. Again in terms of the 

cabin example, A's prima-facie property right do.es not establish the overall 

impermissibility of B entering the cabin since that prima-facie right may be overridden. 



109 

The similar descriptions of the two analyses of the cabin example call attention to the fact 

that both theories require additional consideration before overall deontic status is 

determined. The specificationist theory moves from a general to a specific right and the 

prima-facie model moves from a merely prima-facie to a full-fledged, "all-things

considered" right. Thus it is clear that the prima-facie model cannot pass the very test it 

criticizes the specificationist for failing. 

More importantly, though, when the specificationist view is outlined as I suggest 

above, it is able to pass this test. (Indeed, my suggestion that the specificationist's model 

be understood differently issued from just these types of considerations.) Recall that I 

claimed that the specification model involves, not a move from one general putative right to 

one actual right with its exceptive clauses specified, but a move from one general putative 

right to many actual specific rights. Under the specification view understood in this latter 

fashion, a right can carry the limited explanatory burden we desire since the putative 

general right is actually no right at all, and a specified particular right does entail a 

determinate deontic conclusion. (For instance, a specific property right of the cabin owner 

against a hiker would entail the impermissibility of the hiker's entrance.) Since the prima

facie view recognizes two types of rights as genuine (prima-facie and full-fledged), where 

only the latter entails determinate deontic conclusions,.the mere presence of a right is not 

sufficient explanation to determine whether any given action is permissible or 

impermissible. Thus it seems not only that the prima-facie view itself fails a test it 

condemns the specificationists for failing, but the specificationist (properly understood) 

actually passes this test! 

A second reason prima-facie theorists have criticized the specification view stems 

from its putative inability to explain the need for compensation. Authors like Thomson 

have suggested that the specificationist view cannot account for instances in which an agent 

acts permissibly and yet still must compensate her victim. She writes, "The fact that 
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compensation is owing shows (and it seems to me, shows conclusively) that I did 

something you had a right that I not do." 13 Although Thomson is correct to note that the 

rights of the specificationist view as stated above can hot adequately explain all cases in 

which compensation is required, I think Thomson mistakes the relationship between rights 

and compensation. Recall that the specificationist view entails the denial of the first of our 

three propositions listed on page two. That is, apparent cases of rights conflict are actually 

cases in which at most one party has a right against the other. Perhaps Thomson's most 

important reason for rejecting this approach is that permissible actions often require 

compensation, and she presumes this requirement of compensation can be explained only 

by the persistence of the right mentioned in proposition (1). The problem for Thomson is 

that the very assumption that motivates her project is question-begging. In point of fact, it 

seems likely that there are some cases in which one has the secondary duty to compensate 

another for something one had no primary duty not to do. Just such an example is the oft 

cited case of Villcelll et al v. Lake Erie Trallsportatio1l Compally.14 In this case 

compensation was deemed necessary despite the acknowledged absence of a violated right 

when a ship owner was ordered to compensate a dock owner for damage done to the dock 

despite the dock owner's lack of a primary right that the ship owner act in a manner that 

would not damage the dock. Thus there does not appear to be the type of relationship 

between rights and duties as Thomson assumes. In sum, neither of the two explanatory 

tests gives us reason to favor the prima-facie model, and the former test actually leads us to 

prefer the specification theory. 

The Specificationist Account Expanded 

Although I think Thomson was too quick to accept the prima-facie model, she was 

right to note the limits of the specification view regarding compensation. Therefore, I will 

expand the specificationist model so that it can better account for matters of compensation 
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in cases where there is no primary duty for the party against whom the right holds. I will 

suggest a solution that is akin to the first move made by specificationists in which 

commonly accepted general rights are narrowed to collections of more specific actual 

rights. Thus I follow Hohfeld in attempting to make rights analysis more clear by gaining a 

more precise understanding of the possible advantageous positions. In short, I suggest the 

specification model must be made even more specific. 

Imagine that I am the owner of the aforementioned cabin. In virtue of my 

ownership, presumably I have certain property rights regarding this cabin. The common 

understanding has often been that I have a general right to this cabin. As we have seen 

above, the problem of apparent rights conflicts has led some to suggest that this right 

actually involves implicit exceptive clauses limiting its content and thus the parties against 

whom it holds. I have argued that we should think of my ownership as entailing, not one 

highly specified right, but a collection of specific rights as numerous as those second 

parties against whom they hold. I shall now try to explain further why my ownership is 

best understood as entailing a collection of different types of rights each of which holds 

against a specific second party in virtue of that party's position in relation to me and the 

cabin. To see this, consider the cases of Philip, Matthew, Ruth, and Lesley. Each of these 

people, let us suppose, comes across my cabin with an interest in entering it. The nature of 

their interests, however, vary in the following morally relevant ways. Philip is a wealthy 

neighbor who owns a nearby cabin. He wants to enter my cabin and bum my furniture 

merely because he thinks it is gaudy and I should redecorate. Matthew is a wealthy hiker 

who accidentally gets caught in a blizzard and is interested in entering my cabin and 

burning my furniture in order to survive the treacherous storm. Ruth is an impoverished 

and pregnant woman who, like Matthew, has accidentally gotten caught in the storm 

through no fault of her own. She is interested in entering my cabin and burning my 

furni ture so that she and her soon-to-be-born fetus might survive. Unlike Matthew, 



112 

though, Ruth is not in a position to pay me for any damages to my cabin and furniture. 

And finally, suppose Lesley is my wife with whom I purchased the cabin, and she is 

interested in entering and burning the furniture in an effort to weather the storm. 

To see why I take myself to have a different type of right against each of these 

hypothetical characters, we must recall the nature of a right. One has a mornl right against 

another just in case one enjoys a moral advantage over this party. This is because rights 

talk is the language of conflict resolution. If there were only one sentient being, there could 

be no potential conflicts, we would not need a language to adjudicate conflicts, and we 

would have no use for rights talk. We do have conflicts, however, and the value of rights 

talk is great (and the need for clarity is immense) because we need a clear way of specifying 

who ought (either legally, morally, or institutionally) to prevail in each conflict. (Indeed, 

the reason for going to such lengths to clarify rights talk in this dissertation is because the 

language surrounding secessionist conflicts is so confused that it inhibits fruitful analysis 

of which parties should prevail under what circumstances.) According to the will model 

for which I argued in chapter four, one has a right against another when one's will would 

occupy a privileged position over the other's in a potential conflict of these wills. The 

reason why it makes sense to speak of me as having different types of rights against Philip, 

Matthew, Ruth, and Lesley is that I have different forms of advantage over them. Or on 

the will model ali expanded here, my will would occupy a privileged position in different 

ways against their different wills. I will explain why it makes sense to say that I have a 

Full Right against Philip, a Compensation Right against Matthew, a Latent 

Compensation Right against Ruth, and no right against Lesley. Furthermore, I shall 

analyze each of these types of rights in terms of their constitutive moral reasons. 

I take myself to have a full right against Philip, the neighbor interested in entering 

the cabin to burn my "tacky" furniture. I suggest that A has a Full Right against B just in 

case B has moral reasons against encroaching A's right that outweigh any and all moral 
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reasons B has for encroaching A's right. If B fails to respect this balance of moral reasons, 

then B's encroachment constitutes a violation of A's primary right and A is consequently in 

a position to claim (or waive) compensation from B,15 In terms of duties, B has a primary 

duty to A. If B fails to respect that duty, then B would have a secondary duty to 

compensate A for violating A's primary right. On the will model, we would say that A's 

will is in a privileged moral position relative to B's in determining how B ought to act in the 

primary instance and in the secondary relation if B acted impermissibly in that primary 

instance. I take myself to have a full right against Philip, then, because given the 

description of his circumstances, this account of moral reasons, moral duties, and position 

of wills seems to apply to our moral relationship. Philip ought not enter my cabin and bum 

my furniture, and if he were to do so, I would be in a position to claim (or waive) 

compensation from him. 

I take myself to have a compensation right against Matthew, the wealthy stranded 

hiker interested in entering my cabin and burning the furniture in order to survive the 

violent storm. I submit that A has a Compensation Right against B just in case those 

moral reasons that B has agaillst acting in a manner which would be contrary to A's 

primary right (were it to exist) are outweighed by those moral reasons B has ill favor of 

encroaching what would be A's primary right, yet B's moral reasons for compensating A 

for B's actions outweigh those moral reasons that B has agaillst compensating A for these 

actions. In short, A's compensation right against B entails Ilot that A has a primary right 

against B regarding B's initial act, but only that A has a secondary right to claim (or waive) 

compensation in those cases in which B acts in the specified manner. In terms of duties, B 

has no primary duty to A that B act in a certain manner, but B does have the secondary duty 

to A to compensate A in the event that B should act in that manner. On the will model, we 

would say that A's will is not in the relevant privileged position relative to B in determining 

how B ought to act in the primary situation, yet A's will would be in a privileged position 
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relative to B's with respect to determining whether B must pay compensation. Once again, 

I take myself to have a compensation right against Matthew because our moral relationship 

strikes me as one which fits this account of moral reasons, moral duties, and positions of 

wills. That is, it seems correct that Matthew may permissibly enter the cabin and burn the 

furniture, yet should he do so, I would be in a position to claim (or waive) co~pensation 

from him. 

It is worth pausing to explain this right more fully because it is precisely this type of 

right that prima-facie theorists are wont to reject. One might object "Why must B 

compellsate A if A has 110 right against her that she /lot enter and burn?" In other words, 

"How call A have a secondary right against B in situations where A has 110 primary right 

agaillst B?" My answer must be in two parts; I must explain both the secondary right (to 

compensation) and the absence of the primary right (to non-entry). My answer in each case 

is simple. A secondary right exists in situations like that involving my cabin and 

Matthew's plight because my relationship to the cabin and Matthew's abundance of money 

(among other things) generate a balance of moral reasons that puts me in a privileged 

position against Matthew and establishes the necessity of Matthew compensating me in the 

event that he enters my cabin and burns my furniture. As a rightholder against Matthew I 

am in a moral position either to claim or waive compensation from him, and my claim or 

waiver is powerful enough to affirm or extinguish Matthew's duty to compensate me. This 

much is relatively clear. What remains to be explained is why this constellation of moral 

reasons generated by the relationship among myself, Matthew, and the cabin does not entail 

that I have a primary right against Matthew. The explanation is that given the moral 

reasons that Matthew has for entering the cabin (which are generated by his relationship 

with the cabin) outweigh the moral reasons that Matthew has agaillst entering the cabin 

(which are generated by my relationship with the cabin), the latter are insufficient to place 

my will in a privileged position with respect to Matthew's will regarding his entering the 

--- ------- ------- -----
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cabin. In short, the collection of moral reasons is such that my will does not determine the 

permissibility of Matthew entering the cabin. Since my will does not occupy such a 

privileged position over Matthew's regarding this primary action, it is incorrect and 

misleading to speak of me as having a primary right against Matthew. I conclude that I 

have a compensation right, but not a full right, against Matthew because I have only a 

secondary right to compensation, but not a primary right against Matthew entering my 

cabin. 

I suggest that I have a Latent Compensation Right against Ruth, the impoverished 

and pregnant woman who is interested in entering my cabin and burning my furniture so 

that she and her fetus might survive the storm. I stipulate that A has a Latent 

Compensation Right against B just in case any moral reasons that B has against acting 

in a manner that would encroach upon A's primary right (were it to exist) are outweighed 

by the moral reasons in favor of B acting in this manner. What is more, the moral reasons 

in favor of B paying compensation to A for acting in such a manner are outweighed by the 

moral reasons B has against paying A compensation. Thus A has neither a primary right 

against B that B act in a certain manner, nor a secondary right against B that B compensate 

A for B's actions, but merely a latent right to such compensation that can be realized only if 

B's circumstances were to change in a morally significant manner. In terms of duties, B 

has neither a primary duty to A that B act in a certairy manner, nor a secondary duty to 

compensate A. A remains in a potentially privileged position with respect to B, however, 

because the moral reasons B has against acting in a certain manner entail that B has a 

conditional duty to compensate A. That is, if circumstances were to change in a morally 

relevant way subsequent to the primary act, the balance of moral reasons would entail that 

A has the right to compensation from B for B's primary action. 

The will model suggests that in this case A's will has no actual privileged position 

over B's, but A's will does have a latent privileged position. I believe I have such a latent 
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com~nsation right against Ruth because I take our moral relationship to fit this description. 

In particular, she might permissibly enter the cabin and burn my furniture without my 

consent because the moral reasons against her doing so (which exist in virtue of my 

relationship to the cabin) are outweighed by those reasons in favor of her so acting (which 

exist in virtue of the perilous condition of Ruth and her fetus). What is more, I believe that 

whatever moral reasons for her compensating me (which exist in virtue of my relationship 

to the cabin) are also outweighed by the moral reasons against compensating me (which 

presumably exist in virtue of the necessity of her using what little money she has to feed 

and clothe her child and herself). It still makes sense to speak of my having a latent right to 

compensation, though, because I might have a right to compensation for Ruth's entering 

and burning if circumstances changed in the future. If Ruth either won a huge lottery or 

came into a sizable inheritance, for instance, then she might have a duty to compensate me 

for her primary act. Thus the advantage that I have with respect to Ruth, on Carl 

Wellman's account, is that my will would occupy a privileged position with respect to 

Ruth's concerning Ruth's duty to compensate me if she had entered my cabin, burned my 

furniture, and then come into a sufficient amount of money. As J. O'Brien wrote in his 

decision of Villce1l1, "Theologians hold that a starving man may, without moral gUilt take 

what is necessary to sustain life; but it could hardly be said that the obligation would not be 

upon such person to pay the value of the property so taken when he became able to do 

so."16 

Finally, I contrast each of the advantageous positions of full right-holder, 

compensation right-holder, and latent compensation right-holder, to the no right relation 

that I might have against my wife, Betty. A has no right against B when B has no moral 

reasons against acting in a manner which would otherwise (if reasons were present) 

encroach A's right. If A has no right against B, then B has no duty to A, nor any actual or 

conditional duty to compensate A. What's more, there is no circumstance in which A's 
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will would enjoy a privileged position over B's. Since Betty and I had jointly purchased 

the cabin (and suppose that she alone had purchased the furniture), I would have no right 

against Betty that she not enter the cabin and burn the furniture. 

It is important to notice how my account of these rights is a response to, but 

departure from, the prima-facie theorist's objection to the specificationist model of rights. 

The prima-facie theorist argues that where compensation is due, there must be a violated 

primary right which explains this secondary duty to compensate. I suggest, however, that 

while this secondary duty correlates with a right, there need not be any primary right since 

the existence of moral reasons is sufficient to explain the secondary right. What is more, I 

maintain that it is inappropriate and misleading to posit an (overridden) primary right to 

explain the existence of the secondary right, since the very central feature of a right 

precludes it being outweighed. If a right is understood to be an advantage (as I believe it 

should) then a right cannot be overridden and still be a right since, in being overridden, it is 

no advantage! It is true that a secondary advantage remains, but this constitutes the 

secondary right, not the primary right. My option of explaining the secondary right with 

the moral reasons is preferable, then, because there is nothing central to the concept of 

reasons to preclude them from being outweighed in a primary context and yet retaining their 

force and being decisive in a secondary context. We may conclude that it makes sense to 

speak of the family of rights as containing the species of full rights, compensation rights, 

and latent compensation rights. 

Conclusions Regarding Rights Conflicts 

Wesley Hohfeld reacted against the confusion of common rights parlance by 

distinguishing among four types of advantages, each of which had been generally referred 

to as a right. Hohfeld's insight was important because it furnished theorists with more 

precise instruments with which to explain legal, moral, and institutional relations. Writers 
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since Hohfeld have been able to refer to A's claim-right, power-right, immunity-right, or 

liberty-right against B, so that others can have a better understanding of the nature and 

value of A's advantage over B than if the theorist had merely explained that A had a right, 

or even that A had a right against B. Certainly my analysis in this chapter cannot compare 

to Hohfeld's, but I hope it similarly leads to increased clarity of rights talk. Rather than 

merely assert that a cabin-owner has a claim-right, or eVen a claim-right against a specific 

hiker, we may now explain that the cabin-owner has a Full Right, a Compensation Right, 

or a Latent Compensation Right against the hiker. Any of the latter three statements sheds 

more light on the precise nature and value of the cabin-owner's advantage over the hiker. 

Thus I hope to have learned from Hohfeld's central insight and to have clarified the rights

conflict debate by applying it in a manner which demonstrates both the correctness of the 

specificationist approach as well as the need for a more detailed model. The pivotal idea is 

that possessing a right against another entails a type of advantage over this party, and the 

more one can specify the nature of this advantage, the better one understands the nature and 

value of the right.!7 

Implications For Political Self-Determination And The Right To Secede 

Our analysis of rights conflicts indicates that we must revise our understanding of 

the right to secede and its relationship with the right to political self-determination and the 

right to general self-determination. Thus far I have spoken of the right to secede "grounded 

in" the right to political self-determination which in turn is "grounded in" the more general 

right to self-determination. If my conclusions about the specificationist view are correct, 

however, a right is a particular advantage enjoyed against a specific second party, and talk 

of a general right to political self-determination is merely a loose verbal marker for that 

collection of actual rights a given party has regarding political self-determination. The 

correct way to understand the relationship among the right to secede, the right to political 
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self-determination, and the general right to self-determination is that a party's right to 

secede is a member of the species of rights to political self-determination which are in tum 

members of the genus of rights to general self-determination. Let us take time to 

understand this new model better. 

Since attributing a right to a given party is correctly understood as marking a 

collection of moral reasons and the relative positions in which these reasons place the 

relevant parties, talk of the right to secede, the right to political self-determination, and the 

right to general self-determination is actually about a specific constellation of moral 

reasons. Since it is this one set of moral reasons that constitutes both the right to secede 

and all other rights in its species and genus, it cannot be that the general right to self

determination grounds the more specific right to political self-determination, nor that this 

latter right grounds a particular right to secede. Instead it is that the most general "right" is 

actually a shorthand marker for the collection of more specific "rights" which is in tum a 

marker for a collection of particular rights. The reason that the first two "rights" do not 

ground the last is because the former are not genuine rights since a right (as I have argued 

above) is actually one particular advantage a specific person enjoys against another. As a 

consequence, talking of these general "rights" is merely referring to a balance of reasons 

which will generally suffice to place parties in the specific positions of dominion. These 

more general "rights" do not ground the more specific ones, then, since they are merely a 

less specific description of the positions entailed by the same collection of reasons. 

Assuming that the right to secede is not grounded in the right to political self

determination, how must we understand the support for our presumptive case to the right to 

secede? Earlier I explained that liberalism involves an emphasis upon individual liberty. I 

argued in chapter two that this emphasis is justified and should be thought of as an 

understanding of each person as occupying a special position of dominion with respect to 

her own affairs. That is, in addition to whatever other concerns they may have with 
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maximizing utility, aesthetic beauty, or perfectionist qualities, liberals appreciate the 

separateness of persons and the corresponding positions of dominion that constrain these 

other aims and pursuits. To be a liberal, then, is to recognize a balance of moral reasons 

that exists in favor of individual liberty. This balance of moral reasons is generally 

sufficient to place a person in a position of moral dominion with respect to ordering her 

own affairs, and this is what we (should) mean when we speak of the general right to self

determination. When we talk of the right to political self-determination, we are referring to 

this same balance of moral reasons in favor of liberty, but are singling-out the advantages 

these reasons give parties in ordering their political affairs. And finally, when we talk of a 

specific right to secede, we are speaking of how this initial balance of moral reasons 

actually places a specific party in a position of moral dominion against its remainder state. 

While our analysis may show that there are cases in which a party has a right to 

secede, presumably there will also be some cases in which parties do not have a right to 

secede. As our analysis above indicates, these circumstances are best understood as cases 

in which a given party's balance of moral reasons in favor of its political dominion are 

outweighed by the moral reasons favoring a second party's dominion in this area. It would 

be incorrect to describe the initial group as having a right to secede that is overridden, 

though, since the best understanding of a right entails that this group actually has the 

freedom and control over their choice to secede or not. As we saw in the case of property 

rights, however, rights are not entirely an all-Dr-nothing situation. Just as a cabin owner 

might have either a full right, a compensation right, or even a latent compensation right 

against a second party, an individual or group may have a right to political self

determination which is less extensive than a full right to secede. For instance, a party that 

has no right to secede may nonetheless have a right to veto legislation, nullify legislation, 

or exercise special control over the public use of language, property transactions, or 
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jurisdictional borders. To fully appreciate this point and the manner in which it is 

analogous to the discussion concerning property rights, consider the following scenario. 

Suppose that the Greens are a localized, minority cultural group of citizens in 

Blueland, a country with an overwhelming majority of Blues. To see if the Greens have a 

right to secede from Blueland we must examine the moral reasons in favor of the Green's 

dominion regarding this conflict and balance them against those moral reasons that exist in 

favor of the Blue's dominion. If it turns out that the Blues as a whole occupy the 

privileged position of moral dominion we may conclude that the Green's do not have a 

right to secede, but it does not follow from this that the Green's have no right to political 

self-determination. Those reasons in favor of the Green's political self-determination 

continue to exist and may suffice to outweigh the competing moral reasons on other issues. 

For example, it might be that the Greens have a right to nullify legislation (a right to restrict 

the jurisdiction of any legislative enactment so that it is not valid within the territory the 

Greens occupy) despite their lack of a right to secede. The reason why they have the 

former and not the latter right is because there are different (and presumably fewer) moral 

reasons against the Green's position of dominion on the first issue, so that the moral 

reasons in favor of the Green's political self-determination are able to outweigh those 

reasons against the Green's position of dominion regarding legislative nullification but are 

not able outweigh the moral reasons against the Green's dominion concerning secession. 

The reader might be disappointed that I have so little to say about non-secession 

rights like special language and property rights or the right to veto or nullify legislation. I 

comment so briefly upon these other rights to political self-determination, not because they 

are unimportant, but because they require analyses different from the one I will attempt 

here .. To answer the secession question I must consider the moral reasons that compete 

against the liberal's general presumption in favor liberty that translates into each 

individual's right to secede. Even if I am successful in my research, though, I will still not 
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be in a position to explain the scope of these other rights to political self-determination 

because there are different moral reasons against extending parties these other rights. My 

research might suggest how these other analyses must proceed, but it will not itself 

adequately answer these interesting questions. This is the reason I neither attend to these 

issues in greater detail here nor promise to return to them with answers later. 

Conclusion 

At last we arrive at some conclusions about how we must understand the analysis to 

follow. We can now see that it is incorrect to attribute the right to secede to a party that we 

do not in fact believe occupies a position of dominion against the remainder state in this 

potential conflict. We also recognize that any conclusio~s we reach regarding a party's lack 

of right to secede does not mean that this party does not have other rights to political self

determination that it may claim. Under what conditions parties have moral rights to veto or 

nullify legislation, control the public use of language or private property transactions, for 

instance, are interesting and important questions that I am not principally concerned to 

discuss here. And finally, whereas before I might have spoken of a party's right to secede 

being grounded in the more general right to political self-determination, we now see that the 

latter "right" is no right at all but just a placemarker for a balance of moral reasons in favor 

of self-determination. If we keep all this in mind, perhaps the analysis to follow will be 

more ~Iear and promising than its predecessors. 

Notes 

1. Much thanks are due to Russ Shafer-Landau, Carl Wellman, and Joel Feinberg for their 

extensive and very helpful comments on an earlier draft of what was to become this 

chapter. 



123 

2. Joel Feinberg, "Voluntary Euthanasia and the Inalienable Right to Life", p. 102. 

3. See Judith Jarvis Thomson's paper "Self-Defense and Rights .. 

4. See particularly pp. 68-83 of Feinberg's Social Philosophy. 

5. Feinberg, op. cit., p. 75. 

6. See Wesley Hohfeld's FUlldamelltal Legal COIlCepliollS. 

7. For a discussion of how rights relations can involve more than only two persons, see 

Carl Wellman's A Theory of Rights, pp. 21-25. 

8. Wellman, op. cit., p. 59. 

9. Thomson, op. cit. 

10. Thomson, op. cit., p. 39. 

11. The importance of this point was impressed upon me by Russ Shafer-Landau. 

12. Thomson,op. cit., pp. 47-8. 

13. Thomson, op. cit., p. 41. 

14. Supreme Court of Minnesota. Jan. 14, 1910. 

15. Recall that, since the specificationist view stipulates that any genuine right is an 

absol~te right, every rights encroachment constitutes a violation and there is no room for 

permissible encroachments -- often labeled infringements -- as on a prima-facie model. 

16. Villcelll et al v. Lake Erie Trallsportation Company. 

17. It is worth noting a significant limitation of the scope of this project. Throughout this 

essay I have repeatedly referred to my topic as that of rights-conflict. As the above 

reference to Hohfeld's work would indicate, my discussion has actually concerned only 

conflicts between claim-rights. If one finds my solution to this limited problem promising, 

one might explore analogous approaches to apparent conflicts between and among power, 

immunity, and liberty rights, but I have not done so here. Limiting this discussion to 

claim-rights is not a concern for our overall project since the right to secede is a claim-right. 



124 

VI 

THE ASSOCIATIVE MODEL OF POLITICAL LEGITIMACYl 

In this chapter I assess the associative model of political justification and its 

implications for our central concern: political self-determination. First I review the 

liberal concern with political legitimacy and the associative model's solution to this 

problem. Next I consider the plausibility of this account and the room it leaves for 

secession grounded in self-determination. I argue that the associative model generates 

generally permissive and indeterminate conclusions for political self-determination, but 

this permissiveness and imprecision need not concern us since the entire account must be 

rejected. And finally, I examine and dismiss a proposal by Ronald Dworkin designed to 

counter an objection like the one I raise against the associative model. In the end I 

conclude that compatriots do not have associative responsibilities: and even if they did, 

these responsibilities would be insufficient to solve the problem of political legitimacy. 

Finally, I explain why theorists might have mistakenly believed that associative 

responsibilities exist among compatriots. 

Associative Responsibilities And Political Legitimacy 

As I explained in the first chapter, a secessionist movement necessarily involves a 

claim to a portion of an existing state's territory. A pivotal aspect of assessing a 

secessionist conflict, therefore, is examining the competing claims to territory, and any 

theory of secession must identify and explain the conditions under which a seceding 

party's claim outweighs the existing state's claim to authority over the contested territory. 

In order to construct such a theory, then, we must discover what, if anything, grounds an 
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existing state's claim to its territory. This question, known as the problem of political 

legitimacy, is a pressing concern for liberal theorists. 

Liberals consider political legitimacy a "problem" because liberalism places a 

premium upon individual liberty, and a state, by definition, employs coercive measures 

that limit this liberty. An important project for liberals, then, is to explain how and why 

the state is justified in infringing upon this liberty. Examining the possible solutions to 

political legitimacy is crucial for our project because the different justifications of a 

state's claim to territory generate divergent accounts of when a state's claim can be 

defeated, and the latter entail different theories of secession grounded in political self

determination. Consequently, we must assess the 'competing accounts of political 

legitimacy both for their initial plausibility and for their implications regarding secession 

and self-determination. 

I follow David Schmidtz in separating the justifications for the state as either 

teleological or emergelll.2 An explanation for the legitimacy of a state's coercion is 

teleological if it maintains that a state is justified because of the functions it performs, 

whereas an explanation is emerge1lt if it suggests that a state is justified in virtue of the 

manner in which it emerged (e.g. if it emerged without violating anyone's rights). There 

is room for a variety of theories in each subdivision because a state can be justified in 

virtue of performing a diversity of functions (teleologically) or by emerging through 

various routes (emergently). The most prominent solution to political legitimacy offered 

by liberals has been the emergent explanation that a pOlitical state is justified because its 

citizens have consented to its presence. I will examine the consent and teleological 

accounts next chapter, but here I explain the emergent justification derived from 

associative responsibilities. 

To understand the associative solution to political legitimacy, we must appreciate 

the general nature of associative obligations or responsibilities. Theorists posit that, in 
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addition to general duties owed to all of humankind and specific obligations created via 

discrete actions (such as contracts and promises), there is a third category of obligations, 

called associative, which are thought to arise merely because one is a member of a 

particular community or group. Instances of this third type of obligation are distinct from 

the first two since they (1) obtain only among special groups (as opposed to general 

duties which are owed to all of humanity) and (2) are never explicitly agreed upon or 

consented to (contrary to specific obligations generated through discrete actions or 

agreements). Paradigmatic examples of such responsibilities are those special relations 

that exist among siblings or friends. One does not become a sibling to another via an act 

of agreement, and neither does one ever explicitly enter into a special relation with one's 

sibling. A special bond or relationship nonetheless customarily emerges among siblings 

which places each sibling in a special position of being more vulnerable towards, and 

more capable of assisting, the other. It is this inexplicit but special bond which is thought 

to generate additional responsibilities among siblings, friends, and other associations. 

Associative obligations might be utilized to solve the problem of political 

legitimacy. The idea here is that if special non-voluntary responsibilities can obtain 

among members of a group, perhaps they can exist among compatriots (fellow citizens of 

a single political state). And if there is a special bond among all citizens in a political 

state, perhaps this bond explains why the people as a whole occupy a position of 

dominion concerning the territory they occupy. For instance, it might be suggested that 

because of the associative bond amongst all citizens, the political state resembles a family 

insofar as some matters of justice do not obtain within the family (state) but only in 

external relations in which the family (state) potentially conflicts with parties outside it.3 

On this model, there could be no legitimate claims to territorial sovereignty amongst 

citizens of a single state, only the state's (or the people as a whole's) claim to its territory 

whicH exists against foreign states and other second parties. There might be other 
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plausible instantiations of this general approach, but for now we need note only that 

associative theorists would all converge on the three basic points that (1) associative 

responsibilities exist, (2) compatriots can have associative responsibilities to one another, 

and (3) the responsibilities in (2) can justify a state's claim to the territory over which it 

exercises jurisdiction. 

An obvious concern for this model is its apparent difficulty explaining (3). That 

is, how can each citizen's obligations to the others generate an account of the state' s 

claim to territory. Unfortunately, I know of no political philosopher who explains this 

connection. This lacuna should not necessarily be taken as an indication of the theory's 

inability to answer this challenge, though, since so few writers have attended to these 

specific questions of political self-determination. I will grant ill arguelldo that an 

associative theorist can satisfactorily explain this connection because I believe the entire 

approach can be shown inadequate on other grounds. Before turning to the troubles with 

this model, though, I will take time to explain why many are rightly attracted to this 

proposal, and thus why it is worthy of our consideration here. 

Before lodging my complaints with this approach, let me briefly explain why 

many would find it attractive. The associative model of political legitimacy presents a 

promising alternative to anyone sympathetic to the state's authority but uninspired by 

traditional liberal accounts of this authority, but it seems especially suited to 

communitarians. A standard communitarian criticism of liberalism is that it portrays 

persons as morally impoverished, isolated beings. The communitarian is not surprised by 

the traditional liberal's inability to explain a citizen's normative bond to her state, and 

would likely attribute this difficulty to the liberal's understanding of each human as an 

atomistic being who is free from duty until she contracts into a new moral relationship. A 

less impoverished and more accurate picture of human moral experience, the 

communitarian continues, involves seeing each person as ,"imbedded" within certain roles 
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in her culture and having responsibilities within her society that emerge from her 

occupying these positions. The communitarian is quick to emphasize that this story is 

foreign to liberal theory because these roles are not chosen and that these obligations are 

not explicitly accepted. These roles simply emerge and they involuntarily bring 

obligations with them. 

Given how the communitarianjuxtaposes herself with the liberal, it is not difficult 

to see why she might be attracted to the associative model of political legitimacy. The 

key to the associative account is that one is obligated to her compatriots simply in virtue 

of her role as a citizen. Unrealistic talk of social contracts and acts of consent are 

unnecessary because the political responsibilities just emerge from a citizen being 

inextricably imbedded within the particular political state'she finds herself. Now that we 

have an understanding of the this account and why many might find it attractive, let us 

consider the room it leaves for political self-determination. 

The Permissiveness And Imprecision Of The Associative Model 

The Permissivelless OJ The Associative Model 

At first glance it appears the associative approach must leave ample room for 

political self-determination since any group interested in seceding would (in virtue of its 

separatist sentiment) indicate an absence of the associative sentiment that putatively binds 

the compatriots. That is, if secession is impermissible only because of a special 

relationship that binds all of the compatriots, and if a party's interest in secession ipso 

Jacto demonstrates the absence of this special bond, then it appears that the associative 

model of political legitimacy has no explanation for why a party interested in seceding 

may not do so. Ironically, it can at best explain only why those parties u1li1lterested in 

seceding have no right to do so. 
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Perhaps this point can be clarified with an analogy. Consider a wife who wants a 

divor<?e and her husband who complains that she has an obligation to remain in wedlock 

because of the moral bond created by their association. Given the wife's interest in 

divorce, any appeal to the association as a source of obligation seems misguided. The 

husband might object that his interest in the association is sufficient to ground the wife's 

obligation, but we should be reluctant to concede that an associative appeal can bind in 

this unilateral fashion (or in "unrequited associations") because then it could obligate 

movie stars to marry their obsessed fans. Given this, we are left to ask what legitimizes 

the husband's interest and thus gives him a claim-right. The husband's answer would 

likely take one of two forms. (1) Not only did the wife explicitly consent to marry the 

husband until death did them part, but she continually tacitly consented to the bond by 

staying in the relationship when she knew that her husband was basing his life around the 

assumption that the two would remain together. (2) Even if the wife has not morally 

bound herself by any act of consent, she still has an obligation to remain in the marriage 

because of her husband's emotional dependence upon the relationship. In short, the 

husband's extreme psychological peril grounds the wife's duty to remain in the marriage. 

I suspect that neither (1) nor (2) could suffice to make divorce impermissible, but 

the more important point for our purposes is that neither appeals merely to an associative 

obligation. If either approach provides a more promising argument for the wife's duty to 

remain in the marriage, it is because it smuggles in a consent or vulnerability element that 

performs the work of grounding an obligation in a way the associative approach alone 

cannot. 

In short, the associative model of political legitimacy has a difficult time 

justifying the rejection of any secessionist movement since an appeal to political self

determination seems to undermine the associativist's claim about the existence of a 

special relation sufficient to bind all the compatriots. This intrinsic permissiveness does 
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not in itself show that the associative model is misguided, though, because it could be that 

the associative model is correct and our pretheoretic beliefs regarding political self

determination are confused. I will not explore this possibility here, however, since I think 

the associative model can be rejected on other grounds. 

The Imprecisio1l O/The Associative Model 

There are two features of associative accounts that limit the precision with which 

they can answer questions regarding the permissibility of secession grounded in self

determination. The first feature is the inexplicit nature in which these obligations are 

grounded. Since associative responsibilities emerge from ongoing relations rather than 

discrete, explicit agreement, the content of the responsibility is subject to a vagueness that 

other special obligations are not. This means that for any given friendship, for instance, it 

is an intrinsically indeterminate matter as to what type and level of responsibility is 

appropriate. The second source of indeterminacy on the associative model is that 

different relations will generate responsibilities of different degrees, and even these will 

vary over time. All other things being equal, presumably a friendship of one year will 

ground responsibilities less demanding than a friendship that has spanned twenty-five 

years (though the first source of imprecision mentioned above will preclude us from 

specifying precisely how milch more responsibility is generated by the second 

association). 

When we apply both of these sources of imprecision to our analysis of secession 

and self-determination, we see that an exact answer to the question of who may secede is 

obscured not only by the intrinsically vague associative explanation of a state's claim to 

its territory, but different states (since they will be relevantly different associations) may 

have (indeterminately) more or less weighty claims to their territory. And finally, the 

weight of the state's claim to territory will vary depending upon the specific type of 
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associative account endorsed (that is, depending upon how one explains what it is about 

the association among compatriots that grounds the state's claim to its territory). While 

some of this indeterminacy can be eliminated (by settling upon a specific associative 

account and then focusing upon a particular state's claim to its territory), some vagueness 

must remain (because of the imprecision intrinsic to the approach mentioned in the first 

source). We need take time neither to eliminate avoidable indeterminacy nor to worry 

about the unavoidable portion that remains, however, because, as I shall demonstrate 

below, there are a number of difficulties that require us to reject the entire associative 

approach. 

The Implausibility Of The Associative Account 

No Associative Responsibilities Amo1lg Compatriots 

The first problem for the associative account of political legitimacy is that the 

relationship among citizens is crucially different from the bond between, say, two 

brothers or two friends. In particular, the former lacks the intimacy and emotional 

intensity that generates the associative responsibilities of the latter. Consider, for 

instance, if I chose not to attend my brother's wedding because I do not feel like spending 

the necessary time and money (and suppose I am short of neither). Others would judge 

me negatively because of my unfeeling and insensitive reaction to the momentous 

occasion of such a close relation. Since this intimacy and emotional closeness is lacking 

in bonds among compatriots of modern states, however, similar associative 

responsibilities cannot emerge among subjects of a common political power. Thus, even 

if we grant that associative responsibilities exist, we have good reason to reject that they 

can obtain in populous and impersonal associations like the modem political states. It 

remains open for an associative theorist to explain how and why associative 

responsibilities can be generated in cases without the intimacy and emotional closeness 
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(we shall explore and reject one such attempt by Dworkin below), but until a more 

plausible account is furnished, it seems that modern political states are not the type of 

associations capable of generating associative responsibilities. 

Associative Responsibilities Are Not Obligations 

Assuming for the sake of argument that associative responsibilities call arise 

among the citizens of political units just as they do among family and friends, these 

associative responsibilities can constitute neither a duty to obey the law nor a duty not to 

secede. The reason for this is that associative responsibilities are not tantamount to moral 

duties or obligations but represent a completely different dimension of moral evaluation. 

To see this, recall the case of me foregoing my brother's wedding. I admit that while 

others are correct to judge me negatively - even to judge me negatively in a moral way -

their judgment is not that I have failed to do my duty. Reflect upon the moral evaluation 

regarding my disinclination to attend my brother's wedding. We are astonished and 

perhaps disgusted by my behavior, not because I have failed to do something that my 

brother has a right against me that I do, but because my actions indicate that I have no 

i1l1erest in going. The negative moral reaction is directed towards my lack of emotional 

interest in, or concern for, my brother's life, not for my failure to repay a debt to others. 

Thus we respond by exclaiming "Doll't you feel anything for your brother?" rather than 

"You must do your duty and go to the weddillg whether YOIl want to or not!" 

The appropriate role of third parties in these cases confirms my contention that the 

moral evaluations concerning associative responsibilities are something other than 

identification of the rights and duties of justice. It is often supposed that third parties may 

justifiably interfere with you when you fail to do your duty but may not when you are 

acting within your rights. With this in mind, reflect upon the permissibility of a third 

party trying to force me to attend my brother's wedding. Presumably one would maintain 

-------- ------------
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that such coercion is unjustifiable.4 If so, this is further evidence that the negative 

evaluation relates to my callous and unfeeling disposition rather than my failure to 

perfonn an act which I might legitimately be compelled to perfonn. What is more, it is 

incorrect to say that justice requires I be less callous and more emotionally responsive. 

(Indeed, as Kant explicitly asserted and we standardly presume, the rights and duties of 

justice concern only external actions and do not apply to internal sentiments, emotions, or 

dispositions.)5 Rather, we regard my emotional response lacking in a way that is quite 

distinct from justice and the rights and duties of its domain. Thus we can conclude that 

even if there are associative obligations among citizens of a state, these affiliations will 

not suffice to ground anything like an obligation to obey the law or a duty not to secede. 

Incidentally, this observation confinns a point I argued in chapter five. There I 

suggested Feinberg was correct in believing that not all of morality is exhausted by the 

realm of rights and justice. If it is true that associative responsibilities do not constitute 

duties, then they may be one important element in the arena of non-justice morality. This 

point also suggests a possible response for liberals against the communitarian charge that 

liberalism's conceptions of persons is excessively "atomistic" insofar as it fails to 

recognize people as "imbedded" in friendships, families, and other associations. If there 

is truth in the claim that the underpinnings of liberalism preclude it from appreciating the 

importance of these relations (which I do not believe is the case), then liberals can 

respond that these relations are beyond the pale of justice. To be a liberal with this view 

is not to deny the moral importance of associative bonds, it is only to deny that moral 

eval uations concerning these bonds are a matter of justice. 

Before moving on, it is worth considering a possible objection to my observation 

that associative responsibilities cannot constitute specific duties of justice. It might be 

suggested that while one cannot have a duty to attend a friend's wedding or perfonn some 

other relatively trivial chore, one could have a duty to perfonn a more urgent task such as 
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saving a friend's life. If a friend were drowning, the objection runs, my responsibility 

would actually constitute a duty correlative to my friend's right that I save her. While I 

agree that I might have a duty to save a friend from peril, I consider this scenario no 

counter-example because I deny that it is our frie1ldship which grounds my duty. Instead, 

I believe that my duty is grounded by my friend's peril combined with my ability to save 

her at no unreasonable cost to myself. Thus it is not the association with my friend which 

generates moral reasons for me to save her, and I would equally have a duty to save a 

stranger. 

Associative theorists might respond to my account of the duty at hand by offering 

a more complex scenario involving two imperiled individuals: one friend and one 

stranger. As Robert Goodin writes, "Suppose your house is on fire. Suppose two people 

are trapped in the fire, and you will clearly have time to rescue only one before the roof 

collapses killing the other. One of those trapped is a great public benefactor who was 

visiting with you. The other is your mother. Which should you rescue?"6 An 

associativist might argue that you have a duty to save your mother, and the reason you are 

bound to save her rather than the benefactor is your relationship to her. This example 

was initially offered by William Godwin, an impartialist who thought, contra the 

associativist, you would have a duty to save Archbishop Fenelon over your mother. I, 

however, would analyze the moral relations in a manner divergent from both Godwin and 

the associativists. 

I think each is wrong to suppose that your duty must be to one or the other. I 

believe you have a duty to save one of the two imperiled persons, but because you cannot 

save both, you have a duty to save only one. Thus I would conclude that both your 

mother and the benefactor has a right that you save one of them, but neither has a right 

that you save her ill particular} As a consequence, although you have a duty which is 

perfect in one sense (since it requires immediate action and second parties can claim it of 
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you) it is imperfect in another sense (since it leaves you with discretion as to whom to 

save). You would be morally permitted to save either your mother or the benefactor. If 

you chose to save your mother rather than the benefactor, you would not be judged 

negatively since people would appreciate that your emotional attachment to your mother 

led you to save her over the benefactor and the net utility of the benefactor's life. If you 

chose to save the benefactor instead; you would be judged negatively. Contrary to the 

associative theorist, however, I suggest that you would not be judged as having failed to 

perform a duty but would be judged negatively for having so little emotional attachment 

to your mother. You would have acted completely within your rights, it is merely that 

you would have acted in a manner that we find difficult to understand and that we judge 

negatively . 

. Finally, even if I am wrong about you being at liberty as to whom you must save, 

a perfect duty to save your mother in this case would not illustrate that associative 

responsibilities can constitute duties. This is because the moral reasons that constitute 

your duty are generated by the perilous circumstances surrounding your mother, and your 

relationship with your mother serves only to direct, rather than grollnd, your duty to save 

her. Relating this to the case of political self-determination, associative responsibilities 

cannot be the ground of one's duty to her country, but can only be the element which 

directs a more general duty. It might be, for instance, that everyone has a general duty to 

support just institutions, and the associative responsibilities we have to our compatriots 

direct this general duty so that we each have a specific duty to support our own political 

state. It is important to recognize, though, that this last option is a possibility only if I am 

wrong about a person being at liberty in cases like those involving more imperiled 

persons than one can save, and that even this last point is not one of the associative 

element grollnding the duty. 
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From the above discussion we can concluge that, even if associative 

responsibilities are an important aspect of moral judgment, they are not within the 

domain of justice. This is fatal to associative theorists trying to legitimate political 

jurisdiction because competing claims to territory are clearly within the realm of justice. 

Adjudicating a secessionist conflict is a matter of justice since it is the evaluation of 

conflicting claims to political jurisdiction over a single territory. If the secessionist party 

has no right to secede but attempts to anyway, the remainder state and third parties are 

justified in using force to put down the movement: and if the secessionist part does have 

such a right but is forcibly put down by the remainder state anyway, a third party 

(presumably another state or an international group Iik~ the United Nations) is justified in 

coercively forcing the remainder state to respect the seceding party's right to political 

self-determination. Since associative responsibilities ~re not duties that correlate to 

rights, and are not matters of justice in which third parties may justifiably interfere, the 

former cannot possibly be used to solve the secessionist conflicts which are so clearly 

matters of justice. 

The Problem Of Foreig1lers 

A third difficulty with the associative approach is that it cannot explain why 

foreigners have a moral obligation to obey the laws of a country they are visiting. Some 

theorists find the associative model appealing for its ability to explain why citizens have 

special ties to their particular political state, but this ca~mot be the whole story of political 

legitimacy. If it is true that Britons have a special obligation to obey the laws of Britain, 

it is also the case that they have moral reasons to obey the laws in the countries they visit. 

But since a foreigner is not a member of the community constituted by the political state, 

the associative model cannot explain the foreigner's obligation to obey the laws. 

Furthermore, the associativist cannot respond by insisting that the laws of a true 
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community are enacted and adjudicated with equal concern for foreigners as well as 

citizens, since this would conflict with the central understanding that the associative 

obligations are special insofar as they exist only with ill, and not outside of, the 

association. 

The Illegitimacy Of [llstitlltillQ A State 

An even more curious implication of the associative approach is that it can 

legitimize existing political institutions but provides no explanation as to why we would 

be justified in forming such an institution while in a state of nature. This is because it is 

the associatioll that legitimates the political state on the associative model, and since 

there is no such association in the state of nature, the imposition of a political state in 

these circumstances cannot be justified. If the institution of government is legitimate, 

then presumably whatever justifies this equally suffices for its continuation; and if its 

initiation is impermissible, then it is hard to see how and why its presence can become 

legiti~ate. The implications of the associative account run counter to these intuitions, 

however, since it legitimates existing political unions but cannot justify the creation of 

new state. 

In sum, even if an associativist could successfully argue that political states can 

generate associative responsibilities, and that these responsibilities constitute obligations, 

we have cause to reject the associative model. 

Dworkin's Proposal 

Dworkin's primary aim in Law's Empire is to explain and defend his conception of 

law. This leads him to questions of political obligation since he believes a conception of 

law must explain how the coercion of the law is justified and that this issue is equivalent 

to the problem of the citizens' moral obligation to act in accordance with the statutes 
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enacted by (and principles embedded in) the legal regime. Dworkin reviews the "Tacit 

Consent," "Duty to Be Just," and "Fair Play" mod~ls of political obligation before 

endorsing an alternative involving the associative obligations that fellow citizens have 

toward one another. He dismisses the consent model as a "fantasy," the duty to support 

just institutions for its inability to explain special ties that citizens have to the laws of 

their country as opposed to those of another state, and the fair play approach for the 

twofold concern about its assumption that one can be bound by benefits involuntarily 

received and that, depending upon how the benefits are construed, the account seems 

necessarily to justify either too much or too little. In lieu of traditional models, Dworkin 

proposes an associative account which is of special interest since it is an explicit attempt 

to counter the force of an objection like my first concern.8 Specifically, Dworkin 

recognizes the vulnerability of any proposal that relies on the psychological connection 

among compatriots and tries to fashion his model accordingly. I will examine his attempt 

to create an adequate model and still avoid reliance upon the psychological states of those 

in the association, but first I shall take time to recount the specifics of his position. 

Dworkin argues for his proposal by first listing four conditions that must obtain 

for a community to generate associative obligations and then suggesting that a legal 

regime which displays "law as integrity" satisfies these conditions. Dworkin explicates 

these conditions as follows: 

"First, they must regard the group's obligations as special, holding distinctly 
within the group, rather than as general duties its members owe equally to persons outside 
it. Second, they must accept that these responsibilities are persollal: that they run 
directly from each member to each other member, not just to the group as a whole in 
some collective sense .... Third, members must see these responsibilities as flowing from a 
more general responsibility each has of cOllcem for the well-being of others in the group; 
they must treat discrete obligations that arise only under special circumstances, like the 
obligation to help a friend who is in great financial need, as derivative from and 
expressing a more general rcsponsibility active throughout the association in different 
ways .... Fourth, members must suppose that the group's practices show not only concern 
but an equal concern for all members.9 
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Dworkin then distinguishes "bare" from "true" communities by stipulating that a 

community can be bare merely in virtue of generic historical and geographic 

circumstances but can be true only if each of his four conditions obtains. He then 

concludes that "If these conditions are met, people in the bare community have the 

obligations of a true community whether or not they want them ... II 10 

On the face of it, it appears that Dworkin's is a standard associative model which 

claims that all associations that meet his qualifications are capable of generating 

associative obligations. If so, then his position would be liable to the criticism that 

modern political states simply are not characterize? by citizens with the necessary 

psychological disposition towards one another. Dworkin could respond to this objection 

in two ways: (1) He might assert that associative loyalties need not involve the 

psychological element that I assume is necessary; (2) he could claim that, while existi1lg 

states do not satisfy these conditions, a state exhibiting "Iaw as integrity" would satisfy 

these four conditions and thus generate the necessary psychological element. There is 

some evidence for each of these responses in Dworkin's text, but I believe neither is 

adequate. 

I think Dworkin clearly wants to construct an associative model that does not rely 

upon ,a psychological connection among the compatriots. In fact, Dworkin explicitly 

insists that the C01lcern of the third and fourth conditions is not a psychological property 

but "an interpretive property of the group's practices of asserting and acknowledging 

responsibilities--these must be practices that people with the right level of concern would 

adopt."!! Another reason Dworkin is interested in separating his associativist account 
. 

from psychological attachments (in addition to his interest in avoiding objections like the 

one I raise) is because of his overall aim to construct a theory of legitimate laws. Since 

Dworkin seeks to explain the form that legal institutions must take in order to be 

legitimate, and because these legal institutions can be legitimate only if they exhibit this 
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concern, it follows that the concern for which Dworkin strives must exist within the 

formation of the laws rather than in the breast of the citizens. Once Dworkin has 

specified the form to which legitimate legal institutions must adhere, he wants to be able 

to claim that any state that follows his instructions will be legitimate, regardless of how 

friendly the citizens might feel towards one another. And contrariwise, Dworkin would 

submit that good will among compatriots can in no way serve as a substitute source of 

legitimacy for a state whose laws radically deviate from his specifications. 

Dworkin's response is troubling, though, because if his account of political 

obligations can truly be fully explained without reference to actual psychological states 

(as Dworkin's view of concern as an interpretive property suggests), then it is difficult to 

see why it is an associative responsibility like those arising among friends and family to 

which he repeatedly appeals in motivating his account. What is more, even if one grants 

that there could be an interpretive element in determining the "right level of concern," it 

is hard to see how this right level can be fixed if not by the psychological bond that exists 

among members of the community. 

Dworkin might want to say that relations among citizens in a "society of 

principle" are sufficiently similar to those among friends and family because the integrity 

of the law is best interpreted as issuing from a concern that citizens have for each other. 

But here Dworkin must specify whether the law's integrity is motivated by actual concern 

or is merely maximally consistent with this (hypothetical) concern. Neither option is 

satisfactory, though, since the former leads back to concern as a psychological feature, 

and the latter does not seem to generate any associative responsibilities. Dworkin must 

be more precise about the connection between the interpretation of concern and any 

actual concern. If he should suggest that the interpretation of concern is sufficient 

evidence that there actually is concern, then his assumption is simply unrealistic. But if 

there is no connection between an interpretation of a system of laws as consistent with 
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equal and special, personal concern (which is morally irrelevant) and there actually being 

this equal and special, personal concern (which would be morally relevant) it is difficult 

to see how this interpretation could ground any obligations, associative or otherwise. Just 

as Dworkin has notoriously objected to the hypothetical contract that it "is not simply a 

pale form of an actual contract, it is no contract at all" we might object to the interpretive 

feature of concern that "it is not simply a less robust kind of concern, it is no concern at 

all."12 

And finally, despite his clear protestations to the contrary, there are places where 

Dworkin seems to admit that no associative obligations can emerge without the necessary 

psychological elements. He writes; "If the conditions are met, people in the bare 

community have the obligations of a true community whether or not they want them, 

though of course the conditions will not be met unless most members recognize and 

honor these obligations. "13 But if no associative res~nsibilities can emerge unless most 

compatriots recognize alld /lonor the obligations, then the responsibilities do require 

certain psychological dispositions of those in the association and cannot be derived 

merely from a detached interpretation of the law. 

Given the unacceptability of Dworkin's attempt to divorce psychological elements 

from associative responsibilities, we should consider the plausibility of his second 

possible response that not all political states, but only those with law as integrity, will 

actually have the psychological elements necessary to ground associative responsibilities. 

There is textual support for this second defense as Dworkin writes: "(T)he model of 

principle satisfies the conditions of true community better than any other model of 

community that it is possible for people who disagree about justice and fairness to adopt. 

Here, then, is our case for integrity, our reason for stri"ving to see, so far as we can, both 

its legislative and adjudicative principles vivid in our politicallife."14 
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Dworkin could be asserting either that all and only states organized in accordance 

with law as integrity would constitute true communities, or merely that this is a first of 

many steps necessary to make a bare community a true one. The first route can be 

rejected as an outlandish empirical claim, however, because it seems unrealistic to 

suggest that the subtle changes in legislative and adjudicative practice are sufficient to 

radically transform a bare community into a true one. Indeed, if leamedjurisprudes can 

disagree about how Dworkin's hypothetical judge "Hercules" would decide cases and the 

extent to which this fits or diverges from current practice, it seems farfetched to suggest 

that the general public would even be aware of such a shift, let alone react in such 

dramatic fashion so as to make a bare community true.l5 Thus it appears that Dworkin 

cannot maintain that all and only states with law as integrity will constitute true 

communities. This leads us to interpret Dworkin as suggesting the second claim that such 

a change is only the first among many necessary. But if this is so, then his approach is 

not even intended to justify current states and, therefore, is just as counterfactual as the 

consent model that he initially rejected as "fantasy." My ascriptions of these various 

responses to Dworkin, however, are merely speculative and the only thing that seems 

clear is that Dworkin owes the reader a more detailed and compelling account of the 

analogy between relations among fellow citizens and those with a more obvious 

associative element. The insufficiency of Dworkin's model combined with the other 

general objections I list above indicate that the associative model cannot serve as a 

ground to legitimate a state's political jurisdiction. Although Dworkin's very original 

and creative attempt does not succeed in the end, it is worth briefly considering two other 

possible defenses of the associative model. 



143 

The Associative Model And The Principle Of National Self-Determination 

One possibility for reviving the associative model is by combining it with the 

nationalist principle. Recall that the nationalist principle asserts that nations or peoples 

and political states should be perfectly correlated so that each nation has its own political 

state and no political state houses more than one people. As I mentioned in Chapter Two, 

the associative model and the nationalist principle have an affinity for one another. 

Specifically, the two mutually support each other insofar as the associative model 

provides moral reasons in favor of arranging political states according to the nationalist 

principle, and the nationalist principle suggests a way for associativists to overcome one 

of its chief obstacles. 

More to the point, one of the chief problems of appealing to associative 

obligations to explain the legitimacy of political states is that the bond among compatriots 

seems nothing like that between siblings, close friends, or other relations that typically 

are thought to generate associative responsibilities. Put crudely, we generally ignore the 

welfare of our compatriots when debating whether or not to obey the law. And when we 

do decide to follow the law, it is more often for fear of being legally punished than out of 

a genuine concern for our fellow citizens. Because the relations between co-nationalists 

(two persons of the same nation or culture) typically have greater depth and motivational 

efficacy than those between mere compatriots, perhaps the associative model could 

explain the legitimacy of nation-states (a political state with only one nation or people). 

In fact, the associative theorist might even suggest that this shows that the nationalist 

principle is correct and that only nation-states can be legitimate. (Of course, this view 

would also have the advantage of cohering nicely with the prevailing sentiments among 

international law theorists.) 

. Assuming that the nationalist principle could help the associative model avoid the 

difficulty of vacuous relations among compatriots, it still remains unclear how the former 
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could help the latter avoid the other objections I raise above. I doubt whether this can be 

accomplished, but I will not take the time to explain so 'here because I think the liberal 

must reject the nationalist principle no matter what its potential for saving the associative 

model. Satisfying the nationalist principle demands territorially sorting individuals 

according to their nation or culture. Even if this could magically be accomplished in a 

liberal fashion (which seems implausible), political states would then have to construct 

illiberal immigration laws to keep individuals from one culture (state) from moving to 

another culture (state). What is more, if we assumed (implausibly) either that people 

would never want to change states or that laws effectively regulating immigration could 

be designed without violating the liberal dictates of justice, any state allowing freedom of 

conscience, freedom of religion, and freedom of expression (which a liberal state must) 

would experience cultural pluralism after a period of time. In fact, it is one of Rawls's 

central premises (or "facts of pluralism") that any political arrangement which protects 

the standard liberal freedoms will experience considerable ideological pluralism. 16 

Indeed, Dworkin himself sees the liberal project as constructing a legitimate set of legal 

institutions in the face of this pluralism. In sum, while using the nationalist principle 

might seem a promising approach to solve some of the associative model's problems, this 

move is not open to liberals. 

Why Theorists Mistakenly Believe Compatriots Have Associative Responsibilities 

Before moving on to assess other accounts of political legitimacy, we must pause 

to consider a possible objection. One might object to my rejection of associative 

obligations among compatriots because of the awkward conclusions my position seems to 

imply. Such an objection might run as follows. (1) If there are no associative . 
responsibilities among compatriots, then the wealthier citizens in the wealthier countries 

would owe just as much to the poorer citizens in the poorer countries as they do to their 
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poorer compatriots. (2) But surely justice does not require the wealthy in a wealthy 

country to support the poor in other countries to the extent that it requires them to 

contribute to the poorer in their own political state. (3) Therefore, there must be 

associative obligations among compatriots to explain the additional welfare transfers 

owed to fellow citizens over that which is owed to citizens of foreign states. 

One can respond to this objection by contesting either (1) or (2). While are think 

there might be reasons to doubt the second premise (in particular, I think that the 

wealthier states ought to contribute more to the poorer states than is generally 

recognized), I will emphasize the reasons we have for rejecting the first premise. 

Specifically, I think that associative obligations are not the only plausible explanation for 

why justice requires the wealthier people in the wealthier states to transfer more to poorer 

compatriots than to equally poor foreigners. I submit that the disparity of duties to 

redistribute between foreigners and compatriots can also be explained by the social nature 

of consumption. 

Jean-Jacques Rousseau maintained that natural humans see themselves through 

their own eyes while social humans see themselves through the eyes of others. 17 This 

expression captures a number of elements of Rousseau's philosophy, but the most 

important point for our discussion is that humans in sOCiety derive satisfaction from their 

assets (whether external objects or internal talents) in relative, rather than objective, 

terms. That is, since social humans evaluate themselves -in light of their neighbors, each 

is happy only if she compares favorably to others. Thus a social person derives 

satisfaction from her foot speed, not in terms of an objective running speed achieved, but 

to the extent she is able to run faster than others. The obvious corollary in terms of 

wealth is that social humans (or just humans, since we are all now socialized), is that each 

person does not derive satisfaction from her wealth in terms of the objective acquisitions 

she can make, but instead values her wealth in terms her acquisitive abilities relative to 
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others. Fred Hirsch recognizes and develops this point in his Social Limits to Growth 

when he writes; 

(T)he satisfaction that individuals derive from goods and services depends in 
increasing measure not only on their own consumption but on consumption by others as 
well .... What is generally referred to as private or personal consumption is nonetheless 
affected in its essence - that is, in the satisfaction or utility it yields - by consumption of 
the same goods or services by others; and in that specific sense it can be said to contain a 
social element.. .. Advance in society is possible only by moving to a higher place among 
one's fellows, that is, by improving one's performance in relation to other people's 
performances. If everyone stands on tiptoe, no one sees better. I8 

This point is important to issues of redistribution within and between states 

because different states have different levels of wealth, and since citizens generally derive 

satisfaction from their bundle of resources in terms of how this bundle compares to their 

neighbors' (i.e., compatriots') bundles, a person in a less wealthy state will typically 

derive more satisfaction than a person in a wealthier state, even though they have the 

same bundle of resources. If this is true, then a poorer citizen in a less wealthy state 

needs less resources to achieve the same level of satisfaction or utility than a poorer 

citizen in a wealthier state. Extending Hirsch's visual analogy, just because everyone is 

on tiptoes in State A, it does not follow that we must bring everyone up to this tiptoe level 

in State B. If no one in State B is on tiptoes, then the visual field of those in State B is 

comparable to the visual field of those already on tiptoe in State A. No additional work 

must be done to make the visual field of the B's as good as the visual field of the A's, 

even though those ill A are objectively higher. 

Thus we see that there are moral reasons other than associative responsibilities to 

explain why the wealthy citizens in a wealthy state might owe more to compatriots than 

to foreigners. Given this, rejecting the possibility of associative responsibilities among 

compatriots does not entail the awkward implication that wealth transfers must be the 

same within and between political states. As a consequence, this potential objection 

gives us no cause to doubt our rejection of the associative model of political legitimacy. 
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Conclusion 

I have suggested that, while it is understandable that theorists might be misled to 

believe in associative obligations among compatriots, none exist. If my analysis is 

correct, we may conclude that, even if associative responsibilities exist, they cannot 

justify political jurisdiction. In addition to some awkward implications of the associative 

model, it seems that compatriots of modern political states cannot have associative 

responsibilities to one another and that, even if they did, these responsibilities could not 

constitute the duties of justice required for political legitimacy. Given the inadequacy of 

the associative model, we need not concern ourselves with the imprecision of its 

implications for political self-determination but should instead turn our attention to the 

consent and teleological accounts. 

Notes 

1. I am very grateful to Tom Christiano and Bill Kralovec for their helpful comments on 

an earlier draft of this chapter. 

2. For a full account of this distinction and its explanatory value, see Schmidtz's article, 

"Justifying the State." 

3. While the family has traditionally been considered beyond the scope of justice, Susan 

Moller Okin argues persuasively that this is misguided. In Justice, Gender, and the 

Family she illustrates the profound injustices of the traditional familial roles. 

4. As Allen Buchanan has suggested to me, because of respect for primacy of the family, 

fear of oppressive social interference, etc., this is not strictly true. That is, even where 

one family member makes a promise to a second family member (and thus gives the 

second family member a right), third parties do not typically interfere if the promise is 

broken and the right is violated. I admit that, as a psychological statement about the 



148 

inclinations of third parties, it is true that third parties are reluctant to get involved in 

disputes among intimate associates. As a moral statement about the permissibility of 

third party interference, however, I submit that third parties may permissibly interfere 

with such relations when injustice occurs. Indeed, while I am wary about expanding the 

political state to dangerous proportions, I think that the psychological reluctance to 

interfere with intimate associates has allowed viscious injustices against women and 

children within the confines of the family to continue. 

All of this might be rejected, however, without jeopardizing my point about 

associative responsibilities being outside the domain of justice. This is because, while a 

detached third party may have no right to interfere in the injustices that occur within a 

family, certainly a third party within this family could permissibly interfere. And if this is 

true, then the fact that a sibling or parent could not justifiably interfere to force me to 

attend my brother's wedding shows that my associative responsibility does not constitute 

a duty. 

5. See Immanuel Kant's The Metaphysical Elemell1s of Justice. 

6. Robert E. Goodin. "What Is So Special about o.ur Fellow Countrymen?", p. 665. 

This example was initially constructed by William Godwin in Enquiry Concerning 

Political Justice , bk. 2, chap. 2. 

7. Joel Feinberg also endorses this view. See Harm to Others, pp. 144-150. 

8. See especially pp. 190-216 of Law's Empire. 

9. Dworkin, op. cit., pp. 199-200. 

10. Dworkin, op. cit., p. 201. 

11. Dworkin, op. cit., p. 201. 

12. Ronald Dworkin, "The Original Position", p. 18. 

13. Dworkin, Law's Empire, p. 201. 

14. Dworkin, op. cit., p. 214. 
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15. "Hercules" is the name Dworkin gives to his imaginary judge that Dworkin 

hypothesizes would decide all cases in an ideal fashion. 

16. For a full discussion of what John Rawls considers the "facts of pluralism", see his 

book Political liberalism . 

17. See especially Jean-Jacques Rousseau's A Discourse 011 The Origill of Inequality. 

18. Hirsch, Fred. Social Limits to Growth, pp. 3, 4, &5. 
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VII 

THE CONSENT, TELEOLOGICAL, AND HYBRID MODELS 

As I explained in the last chapter, any conclusions regarding secession and self

determination hinge upon the analysis of the state's claim to its territory. Determining the 

ground of the state's claim to territory will establish the circumstances in which a seceding 

party's competing claim prevails. We saw that the associative duty approach is unable to 

legitimate the state, and in this chapter we examine the consent, teleological, and hybrid 

models of political legitimacy. I will argue that the consent model is similar to the 

associative approach insofar as it (1) renders inconclusive answers to questions of political 

self-determination and, for other reasons, (2) is implausible. Our reasons for rejecting the 

consent model suggest that a teleological account is more promising. This teleological 

model will not suffer from the indeterminacy of the two previous accounts, but it has 

implications that liberals will find unacceptable. And finally, I recommend that attractive 

features of the consent and teleological approaches may be saved and fused together in an 

hybrid model which avoids the awkward implications that undermined each of the consent 

and teleological models individually. In brief, I will show that the correct model of political 

legitimacy involves combining elements of the consent and teleological models. I will close 

by explaining how my preferred hybrid model adequately answers questions of secession 

grounded in political self-determination. 

The Consent Model 

The consent model of political legitimacy asserts that a state is justified just in case 

the citizens have consented to it. This account has enjoyed such popular support because it 
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reconciles the liberal conceptions of the person and the state. Most liberals presume that at 

least some political states are justified but grapple with the problem of political legitimacy 

because all states necessarily encroach upon their citizens' spheres of dominion. 

Liberalism understands each person to occupy a position of self-government over her own 

affairs which limits the permissible actions of others. The problem for liberals, then, is to 

explain why the state can coercively organize its citizens' activity (by requiring that people 

pay taxes, serve on juries, and drive at certain speeds and on a specific side of the street, 

for instance), when each of these intrusions would be impermissible if forcibly performed 

by a stranger or neighbor. (This is often understood as the problem of specifying how and 

why the state is different from, and more justified than, a mere "gunperson writ large.") 

An obvious solution to this dilemma would be for citizens to consent to the impositions of 

the state. Just as a neighbor may permissibly encroach upon one's normal sphere of moral 

dominion when one consents, the state would be justified in its intrusions if its citizens had 

consented. Thus the consent model promises the perfect solution to the problem of political 

legitimacy since it squares the liberal conception of a person as occupying a position of 

dominion regarding her own affairs with the liberal presumption of the permissibility of the 

state. As I shall argue below, however, the consent model purchases this tidy resolution at 

the high cost of implausibility. Before explaining precisely why the consent account must 

be rejected, though, I will show that this model suffers from indeterminacy similar to that 

which afflicts the associative approach. 

The Indeterminacy Of The Consent Model 

The consent model furnishes indeterminate ans"'ers to the question of political self

determination for two reasons. First, the permissibility of secession will vary among 

different states (and even within particular states) depending upon the specific political 

agreements to which the citizens consent. And secondly, there may be room for 
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permissible secession even in those cases when citizens have consented to waive their 

rights. One might argue that even where a citizen has consented to enter a political union, 

she cannot effectively waive her right to secede. The analogous moral features of divorce 

in the marital realm support this view. In cases of marriage, couples typically consent to a 

life together. Yet in those unfortunate cases in which the relationship proves to be an 

unhealthy union, we do not insist that each party honor her agreement. Instead we allow 

either party to initiate a divorce and insist only that each treat the other's interests with 

special care in virtue of the consent and the legitimate expectations it produced. Just as 

divorce is permissible even when neither party has wronged the other, one might claim 

that, although the act of consent binds a citizen to treat her fellow citizens' interests with 

special regard, it cannot make secession permanently impermissible. The idea is that the 

very same reasons that preclude even explicit consent from being irrevocable in the marital 

realm (presumably that one cannot permanently bind oneself to an agreement of such 

magnitude when there is so much uncertainty as to how future events will effect the 

circumstances in which one is bound) will also obtain in matters of political legitimacy. 

Now clearly there are points of disanalogy between the marital and the political 

bonds, but it remains for the anti-secessionist to provide arguments as to why these 

features preclude the permissibility of secession based upon the right to political self

determination. And even if there is a specific feature of consent in the political realm which 

makes it possible to permanently waive one's self-determination, the extent to which one 

had waived this dominion would depend upon the particular social contract to which one 

consented. Thus we may conclude that the consent account does not provide universally 

determinate answers to the question of secession and political self-determination. As I shall 

argue below, however, we need not concern ourselves with this indeterminacy since the 

entire consent theory must be rejected. 

------_ ...... __ .. -..... --- .. -_. _._-



153 

The Implausibility Of The Consent Model 

My argument for the implausibility of the consent account consists of four steps. 

First I show why many putative "consent" models do not actually require that political 

states have the citizens' consent in order to be legitimate. Second, I demonstrate that the 

consent model entails a virtually unlimited right to sec'ede from states not themselves 

grounded in an act of consent. Third, I briefly explain why existing states do not satisfy 

the consent requirement. And finally, I suggest why the implications of these first three 

points force us to dismiss the consent model. 

MallY "Collselll" Models Are Mislabeled 

The first thing to note is that many variations of the consent approach do not 

actually involve the requirement of consent for political legitimacy. Perhaps the most 

obvious instance of this is hypothetical consent. As David Schmidtz has explained, this 

method is actually teleological rather than emergent because what finally justifies the state 

on this model is the functions it performs rather than that it was consented to.1 The 

reasoning here is that since the consent is merely hypothetical, it is not any act of consent 

that legitimates the state, but the supposed fact that the citizens would (or should) consent 

to the state. But we posit that citizens would (or should) consent to the state because of the 

functions that it performs, so that what ultimately justifies the state is its function rather 

than any act of consent. Thus while a particular hypothetical consent model might be 

instructive if it helps illuminate how and when a state is legitimate, none is properly a 

consent model since none requires any act of consent to justify a state. 

Probably the greatest variety of different putative consent models has been 

advanced under the title of "tacit consent." Many of these theories are quite complicated 

and it is often difficult to determine whether by "tacit" a given author means unspoken 

explicit consent or merely that (while no actual consent transpires) a second party is 
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justified in proceeding as if the first p~rty has consented because the first party would or 

should have. While we might have considerable difficulty determining the status of 

particular theories, each must fall into one category or the other. If it is the first type (a 

theory that involves explicit consent given in an unspoken fashion, perhaps by means of 

some convention) then it can be grouped in the discussion of explicit consent below, and if 

it is the second type (a theory which does not require an actual consent because specified 

cons~uences allow one to act as if consent was given even where it is known to be absent) 

then, like hypothetical consent, it is actually a teleological model that does not require 

consent for legitimacy. I will reserve the label "consent model" for only those accounts that 

require an act of consent for legitimacy, and will now examine the implications of such a 

requirement. 

Implications Of The Consent Requirement 

Harry Beran has argued that the consent model leaves ample room for a right to 

secede from those states to which no consent was given. 2 The idea here is that if each 

individual enjoys complete dominion regarding herself, then only her consent is sufficient 

to determine her membership in a political union. Bernn writes, "Liberal democratic theory 

is committed to the permissibility of secession quite independently of its desirability in 

order to increase the possibility of consent-based political authority. The claim is this: if 

persons have a right to personal and political self-determination, then secession must be 

permitted if it is effectively desired by a territorially concentrnted group and if it is morally 

and practically possible. "3 Thus Beran concludes that the consent theory of political 

legitimacy entails that individuals have a moral right to emigrnte and change their nationality 

and that "any territorially concentrated group within a state should be permitted to secede if 

it wants to and it is morally and prnctically possible."4 
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Allen Buchanan contests that such a robust right to political self-determination 

follows from the consent model of political justification. He writes, liThe consent and fair 

play arguments can at most demonstrate the conditions under which the state no longer has 

authority over people; they cannot show when the state no longer has control over territory. 

So arguments from consent and fair play, contrary to initial impressions, cannot even in 

principle justify secession. liS Buchanan is assuming that the state already has a justified 

claim to the territory and that the consent arguments are designed to show only that citizens 

have moral obligations to follow the laws of that state. In fact, Buchanan endorses the 

position that the. current state occupies a trustee position such that it should decide 

secessionist conflicts by considering the long term interests, not only of all current citizens, 

but of future generations as well. 6 This view presumes that all current citizens and future 

generations already have a legitimate claim to the territory, but we cannot use this 

presumption to explain the (im)permissibility of secession since it is precisely the state's 

claim 'to territorial sovereignty that we are assessing. We are putting aside questions of the 

citizens'moral obligations and examining the state's claim to its territory if it is grounded in 

the citizens' consent. Clearly we must dismiss any appeals to consent that presuppose the 

state's claim to the territory as an indication of the validity of the state's claim to territory. 

Thus while Buchanan may be correct to criticize others who infer a right to secede from a 

consent model of political obligation, one cannot similarly criticize those who ground a 

state's claim to its territory in the citizens' consent. So Beran seems correct in his assertion 

that if a state's claim to its territory can be justified only by consent, then a state which 

lacks this consent cannot justifiably deny secessionist movements. 

Thus it appears that, if a state's claim to its territory is justified only by the consent 

of its citizens, any party has a right to secede if it is a member of a state to which it has not 

consented. This is not a controversial conclusion, but merely an easily seen implication of 

the consent model. To spell it out, all we are asserting is that (1) if the citizens' consent is 
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required to legitimate a state, and (2) consent is not given, then (3) the state is not 

legitimate. What it means to say that the state is illegitimate is that it occupies no position of 

moral dominion with respect to the territory over which it exercises legal jurisdiction. And 

if the state has no moral claim to its territory, then the citizens' claims cannot be morally 

outweighed by those of the state. Thus it appears that Beran is right to notice the robust 

right to secede implied by the consent requirement. Indeed, the problem for Beran is not 

his overestimation, but his u1lderestimation of the room for secession with the consent 

requirement. Indeed, the implications of premise (1) above would actually be much more 

radical than even Beran acknowledges. Rather than give every individual a full right to 

political self-determination (which would entail that each individual could decide whether to 

remain in her existing political union, secede with others, or secede by herself), Beran 

concludes only that individuals be allowed to emigrate and that certain groups be allowed to 

secede. He does not fully spell out what would qualify a group for the right to secede, but 

he lists a number of circumstances which would preclude this right. Among other things, 

these include the conditions if a group "is not sufficiently large to assume the basic 

responsibili ties of an independent state," "occupies an area not on the borders of the 

existing state so that secession would create an enclave," or "occupies an area which is 

culturally, economically, or militarily essential to the existing state."7 

The problem for Beran is that none of these restrictions is explicable on a pure 

consent model. This model asserts that a state IS intrusive presence is not justified without 

the consent of its citizens and yet these restrictions are instances in which the state may 

deny the political liberty of its citizens even without their consent. It seems clear that Beran 

lists these restrictions because each involves an instance in which secession would be 

costly to either the remainder state or the seceding group. But these costs cannot justify the 

restriction of liberty without the model changing from a consent to a teleological account. 

If the consent of each individual is truly essential (as the consent model indicates and Beran 

-------------- --------
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acknowledges elsewhere), then each individual has a full right to political self

determination that includes the right to secede from any political union to which she has not 

consented. A model of political legitimacy is not a (pure) consent account if bad 

consequences can restrict political liberty even in the absence of consent. Before we decide 

the plausibility of the consent requirement and its implications, however, we should note 

that existing states lack the consent of their citizens. 

Existillg States Lack COllselll 

John Locke suggested that citizens can be unde~stood to have consented to the 

imposition of government in virtue of their residence (or even brief visits) within the 

political territory. Since Locke, there has been a wide variety of explanations as to how 

and why citizens can be said to have consented to their government. Certainly I cannot 

address each of these models here, but rather than merely stipulate that citizens of the 

current states have not in fact consented, I will briefly iIlustrate why even the most 

promising attempt to show the citizens' consent fails. I will look at voting in democracies 

and explain why even those who voted for the winning side are not morally bound to their 

state as if they had consented to it. 

Many suggest that, perhaps voting in the ele~tion, and certainly voting for the 

winning side, binds oneself to the outcome of the election since placing a vote is 

tantamount to consenting to the political process and the laws it generates.8 The problem 

with this approach is that voting on political options in existing democracies is significantly 

disanalogous to acts of tacit consent in other arenas since the voter is never given the option 

of whether there will be a government or not. Only if one has the opportunity to opt out of 

the election and its results can one's participation be morally comparable to consenting to 

the outcome. Instead, citizens in democracies are given only a voice (and a negligible one 

at that) as to what particular form this government will take. Thus, even if a citizen had 

------------- -----
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complete colllrol over the outcome of a given election, she would not be morally bound by 

its outcome since she never consented to the restricted options of the election. So, unless a 

voter is given an option of being exempt from the political imposition (i.e. of being allowed 

to secede), she cannot be bound to the outcome of an election in which she voted. To say 

that a citizen is bound to a law since she voted for it (given the practice of current 

democracies), is like saying that a person has consented to being shot since she expressed a 

preference that her abductor shoot rather than stab her! 

I believe that other consent models suffer from the same problem as the voting 

account, and thus that all attempts to demonstrate the consent of citizens in existing states 

fail. Since existing governments, even democratic ones, have not been consented to, it 

follows that the consent requirement has not been satisfied by existing governments and, 

therefore, the consent model takes all contemporary states to be illegitimate. This leaves us 

at a crossroads in the discussion. If one is absolutely insistent that each human stands in a 

position of complete moral dominion with respect to Iierself such that no second party is 

justified in coercing her as long as her actions are not harmful to others, then one seemingly 

must accept that the state's presence constitutes a morally unjustified intervention upon the 

life of anyone who does not consent to it. A second option, however, is to maintain that a 

political state can legitimately claim jurisdiction over a territory without necessarily 

receiving the consent of all those within this territory. This latter option involves 

jettisoning the assumption that all humans occupy a position of absolute dominion, free 

from all coercion as long as their behavior remains harmless to others. This choice 

constitutes such a crossroads, then, because it involves either accepting or rejecting the 

rigorous libertarian position. Most liberal theorists reject the libertarian position and insist 

that the existence of the state is justified even without consent. While I know of no 

incontrovertible argument for this (or the opposite) conclusion, I can offer a thought 

experiment that shows why many are led to this conclusion.9 
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Consider the following scenario. Suppose that you were just sworn in as president 

of the United States, or even better, became the executive in a state with no effective checks 

on executive power. Suppose further that you reviewed all of the arguments regarding 

consent and arrived at the conclusion that there was no genuine sense in which any of your 

millions of citizens had consented to the presence of your government. Would you 

consider it your moral duty to request the consent of all your citizens before you acted as 

chief ~xecutive for the entire political state?IO In other words, is it your duty to make a 

public declaration that any group or individual may secede with their private (and perhaps 

some public) property, and that any individuals who express no interest in seceding would 

thereby be issuing their tacit consent to the imposition of the political state? Most believe 

that such an offer is not morally required. This conclusion is extremely important, though, 

since it represents a presumption that the state need not have the consent of its citizens in 

order to justify its jurisdiction over its territory. What is more, one's explanation as to why 

such an offer is not morally required constitutes what one takes to be the non-consensual 

justification for the state. This non-consensual justification is a teleological one and we 

shall examine it below. For now we may close by reviewing our reasons for rejecting the 

consent model of political legitimacy. 

The consent justification for the state must be rejected for its unacceptable 

implications regarding the right to secede for individuals in existing states. As I argued 

above, many of the approaches which are labeled "consent" models are actually teleological 

since they allow the state to be justified by its beneficial consequences rather than require 

the consent of its citizens. A genuine consent model would require that the citizens actually 

consent to the imposition of the state and would label illegitimate any state that lacked this 

consent. Harry Beran has noted that the consent requirement implies that groups have a 

moral right to secede from a state to which they did not consent, but in fact there is nothing 

in the consent model to restrict individual persons from also having this right. The 
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unacceptability of the consent model's implications for secession becomes clear once we 

recognize that existing political states like the United States, and even states that are much 

more clearly just (i.e. do a better job of respecting individual rights), have not been 

consented to. In brief, the unacceptability of the consent model's requirement that every 

individual in the United States has a right to secede with their private (and perhaps some 

public) land gives us sufficient cause to reject the entire account of what is necessary to 

justify a political state. 

The Teleological Model 

I closed my discussion of the consent model by noting, but not explaining, that we 

find the permissibility of unlimited secession counter-intuitive. Most of us would balk at 

the suggestion to permit unlimited secession from existing states because of the harmful 

consequences that would result. It does not require a full Hobbesian account of human 

nature to expect profound insecurity and lack of efficiency to occur if the United States 

were divided into a small, porous, discontiguous state interrupted by thousands of 

independent political units. In the absence of a common power over all current United 

States citizens, individuals under the new political arrangement would not necessarily be 

provided with sufficient legal reasons against interfering with the moral rights of others. I I 

Where before a person might have refrained from stealing a neighbor's television because 

of the threat from the common police and judicial system, she would now recognize the 

practical opportunities of stealing a neighbor's possessions when that neighbor is a citizen 

of (or even in herself constitutes) another country. These problems would arise not only 

for individuals and groups that seceded from the existing union, but for those in the 

remainder state as well. This is because the number and geographic concentration of 

remaining citizens could be so diminished that the effective protection of their rights would 
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prove extremely difficult, if not impossible (especially in those areas where a small number 

of remaining United States citizens were completely surrounded by new foreign nations). 

The important thing to notice is that if a state's presence is justified on these 

grounds then it has a teleological rather than an emergent or consent justification. That is, 

its claim to territory is grounded in the function it serves rather than that it emerged through 

a consensual process. I argued that if a state's claim to territory is valid only when its 

sovereignty has the consent of each of its citizens, then this would allow for a robust right 

to secede for those states which lack consent. If the state has a valid claim to its territory in 

virtue, of the security and efficiency it provides, however, then the citizens' consent appears 

irrelevant and citizens cannot appeal to political self-determination as grounds for a right to 

secede. Given this teleological justification of the state, then, it seems as though cases of 

discriminatory redistribution, rectificatory justice, and other circumstances that involve 

rights violations by the state may be the only instances in which a party has a right to 

secede. That is, a political state is justified in exercising its coercive jurisdiction over its 

land as long as it performs the function of securing peace without committing injustices, 

and the citizens have only a right not to be treated unjustly, not a right to political self

determination that permits secession in the absence of injustice. 12 

Now we must entertain a new consideration because the teleological model suggests 

another alternative that the consent approach does not. Specifically, perhaps the 

teleological approach entails that secessionist parties can claim a right to secede grounded in 

claims to efficiency. Given that a state IS claim to its territory is grounded in the function it 

performs in that territory, suppose a secessionist party claimed a right to secede in virtue of 

its ability to perform this same function more efficiently (either by performing the same 

function at a lower cost or by performing the function better at the same cost). Would this 

party be justified in seceding? To control for questions of justice which might cloud the 

issue, assume that this is not merely a case in which the secessionist party is the wealthiest 
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group and thus that the remaining group would be significantly unable to perform this same 

function in the remainder state. To the contmry, suppose that the existing inefficiencies can 

be attributed to either diseconomies of scale or difficulties of territorial discontiguity. 

Consequently, not only would the seceding state be able to perform more efficiently the 

functi'on of government separate from the remainder state, but the latter would also 

experience greater efficiency (or at least no appreciable decrease in efficiency). Consider, 

for instance, that Alaska might be able to more efficiently provide for itself than the United 

States as a whole currently does, and that the United States without Alaska would be a 

more efficient political unit because of its more manageaqle size and increased contiguity. 

If this were empirically true (which I do not necessarily believe), would Alaska have a valid 

claim to its tenitory according to the teleological model? 

An initial response might be to reject Alaska's claim to territory as long as the 

United States satisfactorily performed the function that a government must. This would be 

to assert that the state's claim to tenitory is valid as long as it performs its function at or 

above some minimal threshold level of adequacy. While this response is tempting, it is 

incompatible with a straightforward teleological justification for the state. If the sole feature 

grounding a state's claim to its territory is that the state's presence in this region serves a 

vital function, it seems a morally arbitrary addendum to assert that the state maintains this 

claim so long as it performs this function merely adequately. Given that the state is 

justified through what it does rather than that it is consented to, it seems natural that any 

competitor which could better pelform the very same function would thereby extinguish or 

outweigh the existing state's claim. 

At this point one might object that the threshold level of adequacy is not morally 

arbitmry because it renders governments more stable and secure which is in itself a desired 

end. More precisely, one could suggest that the transition costs of changing national 

governments are massive and, therefore, there is a presumption in favor of the existing 
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political boundaries which is represented with the threshold level required for territorial 

sovereignty. While I agree that the costs of changing existing national boundaries can be 

astronomical, this provides no argument for a threshold requirement. That there would be 

a difficult transition period if Alaska were to secede from the United States must be taken 

into consideration, but it does not preclude the permissibility of secession. If a political 

state has a claim to its territory in virtue of the function it does (or could) perform, then the 

difficulties of Alaska's independence movement indicate only that this change must provide 

for sufficient improvement in order to justify these short term difficulties, not that Alaska 

has no claim to its territory under any circumstances. Thus we can conclude that 

transitional costs serve to limit the number, rather than completely preclude the possibility, 

of permissible secessions. 

An exception to this would be a secessionist movement requiring a transition period 

in which the rights of citizens are violated. Any secessionist movement that violated rights 

would obviously not be justified, but one must recall that if the secession would provide 

sufficient improvement in the state's ability to perform its function, then the seceding party 

has a claim to the territory and, therefore, the secession cannot be blocked by an appeal to 

territorial rights. Thus it appears that existing national boundaries are not unchangeable 

under a straightforward teleological justification of the state since any party that could more 

efficiently perform the functions of the state would be justified in seceding as long as the 

transition cost were not (expected to be) to high. Therefore the teleological approach 

implies that there is a right to political self-determination which is limited to only those 

groups that can perform the political function better than their existing state without 

excessively harming the remainder state's ability to govern itself. 

Although this account of secession is plausible, the model of political legitimacy 

upon which it rests has further implications which are unacceptable. In particular, if a 

straightforward teleological justification for the state entails that secession is justified in 
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those cases in which the new political arrangements are more efficient, then it will also 

justify forcible annexations under these circumstances. For instance, if Alaska's claim to 

its territory outweighs the United States' claim when the former could better perform the 

state's function, then it follows that the United States could likewise forcibly annex Canada 

if the new union could better perform its governmental function in Canada than Canada 

currently does. But this just seems wrong. It seems more plausible to say that Canada 

retains its political sovereignty regardless of how much better a union with the United 

States would be. If Canadians preferred to stay independent of the United States then the 

latter would not be justified in forcibly annexing the former despite any possible increases 

in efficiency. But since the straightforward teleological model cannot account for a state's 

claim to territory in the face of competing claims grounded in increased efficiency (as we 

saw in the secessionist case), we must either scrap the straightforward teleological model or 

accept the idea that forcibly annexing independent states like Canada is sometimes 

permitted. Because I am reluctant to accept the latter conclusion, I am forced to jettison the 

strictly teleological model. 

Theorists attracted to the teleological model might defend it against my argument. 

One might assert that, as long as the new government would in fact perform the functions 

of the state better than the Canadian one currently does, the teleological model is correct that 

the Canadians have no right to political self-detennination. In short, "Who cares whether 

the Canadians want to be autonomous or not?" The answer, of course, is that liberals care: 

especially rights-based liberals. While a utilitarian-based liberal might not object to forcible 

annexations that make political arrangements more efficient (although even this is not 

clear), certainly a rights-based liberal would. Liberalism (as I defended it in chapter three) 

does not conceive of persons as mere vessels which contain a commodity (utility) to be 

maximized; it understands each person as occupying a position of moral sovereignty with 

respect to her own affairs. This dominion entails that a person may govern herself even in 
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cases in which this self-legislation does not maximize her happiness. If the territory in 

Canada would genuinely be better governed if the United States and Canada merged, then 

the United States may try to persuade Canada to merge. But if the Canadians prefer to 

maintain their independence, the United States must respect their right to preserve their 

political autonomy. It is analogous to two parties in a potential slavery contract. If a 

potential slave-owner believes a second person would be better off if she became a slave, 

the potential slave-owner can try and convince the potential slave to enter into slavery. 

Liberalism insists, however, that even if this person would in fact be better-off as a slave, 

she may permissibly reject slavery and the potential slave-owner must respect her wishes. 

We may conclude, then, that liberalism's appreciation of the balance of moral reasons in 

favor of self-determination precludes it from endorsing the strict teleological model and the 

forcible annexations it allows. Like the consent account, the teleological model has 

attractive features but must ultimately be rejected for its unacceptable implications. I will 

now suggest that we can save the appealing features of both the consent and teleological 

models in a hybrid account which avoids the awkward implications of each of the two 

previous models. 

The Hybrid View 

Recall that we rejected the consent model for its implication that secession is 

permissible for virtually every individual or group in existing states, and now we have 

dismissed the teleological model for its conclusion that forcible annexation can be 

permissible. Given our rejection of these two views for opposite reasons (the consent 

model allows too much political liberty while the teleological account provides too little), it 

seems sensible to explore the possibility of a hybrid view that avoids each of these extreme 

conclusions regarding the right to political self-determination. Thus we should reflect on 

both what is attractive and what is unacceptable about each approach. 
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With this in mind, recall that we were attraGted to the consent model for its 

concordance with the idea that individuals occupy a position of moral dominion regarding 

their own affairs, but we ultimately rejected it for permitting unlimited secession despite the 

harmful consequences involved. One might defend the consent model since there are 

currently national boundaries and we do not see the type of harmful behavior I claim would 

result from secession. Thus, the objection continues, it is incumbent upon me to explain 

what it is about secession that will generate the conflict, insecurity, and inefficiency I 

predict. My response is that it is not secession per se but the proliferation and size of the 

political units that would result from unlimited secession that is harmful. Very briefly, 

smaller countries wiII be unable to effectively police their borders and prosecute foreigners 

who have broken their laws and fled. How could I dissuade foreigners from stealing from 

me if I formed a country on my own? With the existin~ border arrangement, by contrast, it 

is not as feasible for individuals or small groups to loot other countries, and larger groups 

are dissuaded from doing so because of collective decision and collective action problems. 

(Imagine the United States citizens trying to form a group big enough to loot Canada 

without United States' or Canadian authorities becoming aware of such a movement.) 

The important thing to notice about my response is that it suggests a possible hybrid 

solution to the problem of political justification. That is, since it is unlimited secession into 

many minuscule states, rather than mere secession itself, which is harmful, then perhaps 

we have no teleological grounds for denying secession. Instead we have consequentialist 

grounds that justify forcibly resisting only those secessionist movements that will lead to 

harmful conditions. With this in mind, let us review the dialogue up to this point. We 

began with liberalism's emphasis upon individual liberty that provides a presumptive case 

against the government's coercion and for the permissibility of secession. Although this 

presumption in favor of political liberty is not waived by consent, it is outweighed by the 

negative consequences of the exercise of such liberty. But if this is so, then the case for 
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liberty is defeated only in those circumstances in which its exercise would lead to harmful 

conditions. And because the harmful conditions would occur in only those cases in which 

either the seceding region or the remainder state would be unable to perform its political 

function of protecting rights, secession is permissible in any case in which this possibility 

could be avoided. Therefore we can conclude that allY group may secede as long as it 

forms a liberal union and it and its remainder state would both be large, wealthy, cohesive, 

and geographically contiguous enough to form a government that could perform the 

functions necessary to create a secure political environment. 

With this mixed political justification, in which states may permissibly interfere 

with their citizens' political liberty when the exercise of this liberty would lead to harmful 

conditions, there exists a robust but limited right to political self-determination. To test this 

proposal, consider how this understanding of the political state's justification and its 

implied right to political self-determination fit with our considered judgments regarding 

these matters. Consider the claims to political self-determination of individuals, groups, 

and existing states. This hybrid justification for a state's presence entails that individual 

citizens have no right to secede based merely upon political self-determination.l3 Groups 

mayor may not have a primary right to secede depending upon the nature of the group that 

seeks secession and the nature of the group that would constitute the remainder state after 

secession. If both the seceding group and the remaining group are able to perform the 

functions a state must, then the secessionist party has a right to the territory and the 

remainder state has a duty not to interfere with the political divorce. Precisely what the size 

and nature of a group mllst be is a difficult empirical matter that could only be decided on a 

case by case basis. Very roughly, however, we can speculate that a group of a hundred 

citizens would be too small while a group like all the citizens in Alaska would qualify. 

Finally, consider the self-determination of existing states. If a country has been able to 

perform its function of securing peace and protecting rights to a satisfactory degree, then it 
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has a right to its political autonomy and may not be permissibly annexed against its 

collective will. According to the hybrid view, if the state is unable to keep the peace and 

protect rights, however, then it does not have a valid claim to its territory against another 

party that is able and willing to perform this function. This account is a hybrid view since 

it combines elements of both the teleological and consent models. It embraces the 

conviction that motivates consent theorists to the extent that it requires consent for political 

legitimacy in cases where exercising this liberty would not be sufficiently harmful. 14 This 

approach is at the same time teleological, though, because it insists that states are 

teleologically justified denying political liberty where exercising this liberty would be 

harmful. Thus it is consensual because of the liberty it allows and teleological because of 

the liberty it denies. 

In sum, it appears, not only that this hybrid view provides the best explanation of a 

right to political self-determination, but it coheres well with our considered judgments 

regarding the rights of secession and annexation for individuals or groups within existing 

states and for existing states themselves. Consequently, we should conclude that, other 

things being equal, any group able and willing to perform the functions required of a 

political state has a valid claim to the territory it occupies ti.e., a right to secede) as long as 

the exercise of the group's right to self-determination will not leave the remainder state in a 

condition it has a right not to be in. Thus, in the end, a state should limit political liberty in 

a manner analogous to the way it limits the liberty to drive a car. Because many people 

would be harmed if there were no legal restrictions on who could drive, states generally 

institute age and health requirements limiting who may drive, and even those citizens not 

eliminated by these standards must demonstrate a minimum threshold of competence by 

passing tests. In similar fashion the state could initially restrict the right to secede to groups 

of a specific size, and then further require that interested parties demonstrate their ability 

and willingness to govern in a stable, efficient, and liberal manner. 
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Finally, it is important to note that I restricted my discussion to those cases in which 

a group wishes to secede and form its own political unit. But given what justifies the 

restriction of political liberty, it seems that many more groups (and perhaps individuals) 

would be justified in seceding in order to annex themselves and their territory to another 

state. For instance, the United States could legitimately restrict the political liberty of a 

group in North Dakota that wanted to secede and form its own union if this group was too 

small to effectively govern itself. But the United States would not be similarly justified if 

the group was territorially contiguous to Canada and wanted to secede to join Canada (and 

Canada accepted it). 

One might object that respecting the rights of political self-determination in these 

cases would be too harmful. My response to this objection is threefold. First, if there 

would be harmful consequences from respecting this political liberty, then certainly these 

harms provide sufficient grounds for denying the right to self-determination, but it is hard 

to see what these bad consequences would be. Second, the very negative results predicted 

would provide both parties (the seceding group and the existing state they are joining) with 

incentives to act so as to avoid these bad consequences. Groups and existing states may 

have good reasons to exercise their rights to political self-determination (indeed, it is these 

very reasons which make the rights so important), but presumably they would not exercise 

their rights when they would result in negative consequences any more than an individual 

would exercise her right of way in crossing the street if it would get her hit by a car. 

Finally, an argument can be made that respecting these rights to political self-determination 

would actually achieve beneficial, rather than harmful, effects. In particular, good 

consequences might result from changing the state from an unchecked monopoly to a 

supplier in a competitive market. That is, rather than put up with poor conditions in an 

unresponsive state, a group could secede and merge with another state that provided better 

conditions. Furthermore, the constant threat that a group might secede would exert market 
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pressures on existing states so that they would treat minority groups with the decency they 

deserve. Thus, rather than necessarily causing harmful consequences, respecting rights of 

political self-determination might spur states to treat citizens in a manner that would more 

closely achieve the mutual beneficiality the social contract tradition advertises. 

All of this is admittedly speculative, but given that the international community has 

never respected rights to political self-determination, we have no choice but to construct 

counterfactual theories as to how the parties might respond. This, of course, is analogous 

to abolitionists in the Ante-bellum South or feminist critics who could (can) only speculate 

as to how freed slaves and women would flourish when lifted from under the heavy weight 

of oppression and injustice. In these cases, proponents of the status quo argued that blacks 

and women must not be emancipated because of the harm that would result from their 

inability to handle this freedom. In these instances too, enemies of injustice could only 

speculate as to how the victims would rise to the meet the challenges of their freedom (and 

why it is only their behavior under the miserable conditions of injustice, rather than their 

natures, that might give us any reason to believe otherwise). I mention all this not to 

suggest that one ought never to cite the dangers of political self-governance, but only to 

stress that these arguments must be advanced carefully and that their opposition (like those 

I furnish above) must not be dismissed outright because of their speculative element. 

Conclusion 

In sum, we may conclude that liberalism involves a robust right to secede grounded 

in political self-determination, and the principal characteristic required for a right to secede 

is a party's ability and willingness to perform the functions that a government must. Which 

particular functions are necessary will depend upon the political arrangement to which the 

seceding party aspires. If a group wants to secede and form its own state, it must have the 

geographic, economic, military, and human capital resources to do so. If a party wants to 

-------------- -------- - -----
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secede and merge with another state, on the other hand, it need not have all these capacities 

on its own, but merely must have them when combined with the other group willing to join 

it. These are the conclusions dictated by the hybrid model of political legitimacy. 

And finally, it should be recognized that my defense of this hybrid view is not yet 

complete. I explained the view, our motivation for accepting it, and its implications 

regarding matters of political self-determination, but it still requires further defense. The 

hybrid view openly presumes the two premises that (1) the rigorous libertarian position is 

mistaken, and (2) the state is necessary because it alone can secure peace and protect rights. 

It also may be criticized for some of the answers it gives to questions of political self

determination. To fortify my case for the hybrid view, then, I will defend these two 

premises in chapter eight and respond to possible objections in chapter nine. 

Notes 

1. Schmidtz, op. cit. 

2. Harry Beran, The Conselll Theory of Political Obligation, p. 37. 

3. Beran, op. cit., p. 36. 

4. Beran, op. cit., p. 41. 

5. Buchanan, op. cit., p. 73. 

6. Buchanan, op. cit., p. 109. 

7. Beran, op. cit., p. 42. 

8. For instance, both Carole Pateman (in The Problem of Political Obligation) and Peter 

Singer (in Democracy and Disobedience) have explored the connection between voting and 

political obligation. 

9. This thought experiment creates a presumptive case against the consent requirement by 

isolating an intuition we have that consent is unnecessary for political legitimacy. I will 
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explain this intuition in greater detail in the next section on the teleological model and will 

further defend it in chapter eight. 

10. One might be inclined to ask whether the state is being run justly or if the government 

is beneficial to all, but these questions are irrelevant to the consent model. This is because 

the consent account asserts that the government is just only if it is consented to (and thus 

could not be governed "justly" without consent) and its mutual beneficiality is insufficient 

to jus~ify it without consent. 

11. Theorists like Bruce Benson and Randy Barnett have objected to this teleological 

justification of the state. One could question both the necessity of a common power and the 

supposition that this common power must be public rather than a private protective agency. 

I shall simply assume for now that a common public power is necessary to secure peace 
, 

and protect individual moral rights. I will defend this assumption in the next chapter. 

12. This is the distinction that I made in the introduction between a right to secede 

grounded in past injustices and a right to secede grounded in political self-determination. 

13. It might be argued that each citizen has some type of right to political self

determination which requires that she somehow be included in the decisions for the political 

collective to which she belongs, but this is nothing like the claim-right to a piece of territory 

on which she might form her own political unit. 

14. The expression "sufficiently harmful circumstances" is vague, but deliberately so. 

This vagueness is necessary since a commitment to liberalism underdetermines the amount 

of harm necessary to deny the liberty. Liberalism, as I understand it, involves placing a 

premium upon individual liberty, but theorists can place varying degrees of emphasis on 

this liberty and still qualify ac; liberal. Thus the amount of harm that is necessary to justify 

denying the political liberty may vary depending upon the particular model of liberalism one 

adopts. If one claims that "any inconvenience" is sufficient to overrule an appeal to liberty, 

then there may be no room for secession grounded in a right to political self-determination, 
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but this position accords so little weight to liberty that it would be inappropriate to label it 

liberal. 

---- ------------------ ------
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VIII 

POLITICAL LEGITIMACY AND THE BENEFIT PRINCIPLE 

As I mentioned last chapter, the hybrid model of political legitimacy relies upon the 

twin suppositions that (1) the rigorous libertarian position is mistaken and (2) that a 

political state is justified without consent because it alone can secure peace and protect 

rights. In this chapter I further explain and defend each of these premises. I will 

demonstrate that a liberal can be a strict libertarian only if she rejects the legitimacy of all 

states which lack consent, and any liberal who accepts existing states as justified cannot 

rely solely upon the "harm to others" principle but must accept the "benefit to others" 

principle as well. 

The Harm Principle And The State 

Liberalism, as I understand it, places a premium upon individual liberty, but liberal 

theories can vary depending upon (among other things) the extent to which this liberty is 

emphasized. The rigorous libertarian position places an almost absolute weight upon 

liberty so that an agent's actions can legitimately be limited in only those instances that 

threaten to harm people other than the agent. In other words, the strict libertarian maintains 

that the "harm to others" principle is the only legitimate liberty limiting principle. Given 

this, the libertarian must insist that no state which l.acks the consent of its citizens is 

justified. This is because a state must limit the liberty of its citizens in ways not sanctioned 

by the harm principle, and the libertarian maintains that this encroachment upon individual . 
liberty is impermissible for those who do not consent to it. Because (as I argued last 

chapter) existing states have not been consented to, the libertarian must insist that no 

existing states are justified. The implication of this, of course, is that any group or 
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individual has a right to secede. Most liberals reject this last implication, abandon the strict 

libertarian position, and maintain that a political state can be legitimate even when it lacks 

the consent of its citizens. 

Liberal theorists most often abandon emergent justifications for the state in favor of 

a teleological account. More specifically, they speculate that life without a political state 

would be a harmful condition in which moral rights are insecure and meaningful lives are 

more difficult to pursue. In short, the state is justified in restricting individual liberty 

because it saves its constituents from a harmful condition. But if the state is justified 

because of the harmful conditions it helps us avoid, then perhaps it is consistent with the 

harm principle after all. This is because the state may restrict political liberty since 

unlimited political liberty would lead to others being harmed. In this way, limiting political 

liberty seems justified for the same reasons the state may limit other liberties like the right to 

free speech. Even if it is an individual's right to express any of her beliefs, we may still 

legitimately restrict the right of free speech to prevent one from screaming "Fire!" in a 

crowded movie theater, for instance. The rationale for this restriction is simply that, in this 

and similar cases, the exercise of one's liberty is harmful to others and, therefore, can be 

permissibly curtailed by the state. 

The problem with this interpretation, however, is that it ignores an important point 

of disanalogy between restricting political liberty and the standard appeals to the harm 

principle. Specifically, cases in which people punch, stab, or shoot one another are 

instances in which the agent's actions cause others to be worse off in a more direct manner 

than exercising one's political liberty would cause harm to others. If one stabs another 

person or even yells "Fire!" in a crowded movie theater, one is the proximate cause of the 

second party's harm. If everyone were to individually secede from their existing political 

union it would lead to a harmful state of affairs, but the secessions themselves would not 

be the proximate causes of the harm. The post-political environment is harmful because of 
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its many attendant rights violations, but in each case it is the particular rights violation, 

rather than the antecedent secession, which is the proximate cause of the harm. To see this 

point more clearly, imagine a political state with only three citizens: A, B, and C. We 

might disallow A from seceding, not because the secession in itself would harm either B or 

C, but because B and C would be vulnerable to harm after A has seceded (perhaps because 

B would violate C's rights once A is no longer there to mutually support C). In this case, it 

is B's action rather than A's secession that is the proximate cause of C's harm. Thus 

justifying political states for the harmful consequences they help us avoid is not tantamount 

to limiting political liberty with the harm principle because it is not the case that the mere 

exercise of political liberty causes harra in the manner required by the harm princi pie.! 

It might be suggested, however, that this case merely shows that the harm principle 

must be expanded to include cases in which one can reasonably foresee the consequences 

of one's action leading to, but not causing, harms. For instance, if I can reasonably expect 

others will be killed as a result of my politically charged rhetoric, then perhaps the harm 

principle should have an exception to its proximate clause requirement that enables it to 

forbid my political speech. This proposal is unacceptable, however, for the inaccuracy 

with which it assigns blame. To see this, consider the case of a state that allows slavery. 

Suppose that all blue-eyed people are the slaves of the brown-eyed people, and suppose 

further that if the state requires the slave-owners to free their slaves a violent altercation 

would erupt in which brown-eyed people violate the rights of blue-eyed people and the 

blue-eyed people return in kind. Certainly the possibility of this type of reaction provides 

practical (and perhaps even moral) reasons for the state to refrain from freeing the slaves, 

but it does not make the abolition of slavery impermissible, and it certainly does not do so 

by appeal to the harm principle. Thus we ought not drop the harm principle's proximate 

cause requirement and, therefore, cannot restrict political liberty in the name of the harm 

principle. This is not to say that political liberty can never be justifiably limited; it merely 

---------------- -
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indicates that it cannot be done by an appeal to the harm principle. With this in mind, let us 

examine the type of principle necessary to limit political liberty. 

The Benefit To Others Principle 

I believe a be1lefit principle is required to explain the state's justification for limiting 

its citizens' political liberty. Just as the harm principle asserts that individual liberty may be 

legitimately limited when the exercise of this liberty would cause harm to others, the benefit 

to others principle maintains that it is permissible to limit an agent's liberty so that others 

may be benefited. To see this, consider the following analogy. Imagine that you are 

driving along a highway when you stop to pick up a hitchhiker. The hitchhiker asks for a 

ride to Pleasantville, a town about twenty miles ahead. Your route will take you through 

Pleasantville, so you agree to take her, but you are very explicit that you prefer driving 

alone, that you are taking her only as a favor, and that under no conditions would you be 

willing to take her any further. She says that she understands and thanks you profusely for 

the favor. After a twenty mile drive in which no words are passed, you arrive and are both 

shocked to find Plea.santville anything but pleasant. In fact, it is a lawless town that 

resembles a contemporary Hobbesian state of nature. The only people visible are roving 

gangs that are apparently responsible for the burning buildings, broken glass, and other 

signs of chaos which litter the scene. Are you now at liberty to drop off this unarmed 

woman in Pleasantville (where your car has already attracted the attention of the gangs), or 

do you have a moral duty to take her far enough away from Pleasantville that she will no 

longer be in jeopardy? 

Notice that this matter is similar to the question regarding political liberty not only 

because it involves a lawless state of nature, but because if you have a duty it can be 

attributed to neither your consent (promise) nor the harm principle. The duty is certainly 

not grounded in consent since you explicitly refused to take her any farther than 
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Pleasantville, and it is not grounded in the harm principle since any harm done to her in 

Pleasantville would corne at the hands of a gang member rather than you. What is more, 

you have not 'harmed' her in the morally wrong sense of harm by taking her to 

Pleasantville because she consented (even asked) to be taken there. Most of us would 

agree, however, that you nonetheless have a moral duty to drive the hitchhiker sufficiently 

away from Pleasantville to be free from danger. Perhaps you would be at liberty to leave 

her in Pleasantville if your car had such poor acceleration that you reasonably feared her 

extra weight would thwart your escape from this Hobbesian state of nature. But given that 

your interest in leaving her behind is only a preference for solitude (rather than the 

preservation of your imperiled life), the moral reasons generated by her peril are sufficient 

to create a duty for you to take her with you. I will speak to the plausibility of this type of 

duty later, but for now I assume that it is a duty and will explain the type of principle 

necessary to generate it. 

Because consent and harm to others have been ruled out, this case must fall under a 

benefit to others principle. It constitutes a benefit because it is a duty to make this woman 

better off (outside of Pleasantville) than she wou"Id have been otherwise (left in 

Pleasantville). It might be objected that the benefit principle is implausible since it requires 

one to ceaselessly benefit others, and it is ridiculous to assume that one is always 

dutybound and never at liberty to tend to one's own concerns, but the benefit principle need 

not require that one constantly benefit others. A principle that requires some benefits need 

not require all benefits. Instead, a plausible benefit to others principle might assert only 

that one must benefit others when they are in dire need and one can help them at no 

unreasonable cost to oneself. Certainly such a principle is plausible, but the important 

thing to emphasize here is that this seems just the type of principle necessary to justify the 

limitation of poIiticalliberty. And if it is, then the liberty limiting principle that legitimates 

the state's restriction of political self-determination is the benefit principle. This is because, 
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just as one's liberty to drive out of Pleasantville alone is limited by the duty to remove the 

hitchhiker from the state of nature, one's liberty to secede and fonn one's own state is 

limited by the duty to keep others out of a state of nature. Thus, if a state is justified in 

limiting our political self-detennination, it must be because we have duties to benefit others. 

We can now see more clearly the choice the liberal must face. She can consistently 

restrict herself to the hann principle if she insists that a political state can be justified only 

via the consent of its citizens, or she can explain the justification of the state by admitting 

the benefit to others principle. This choice is an important one since it involves either 

adopting or rejecting the rigorous libertarian position. Before examining the arguments in 

favor' of each option, though, we must explain why this choice is unavoidable. In 

particular, we must dismiss arguments that might reconcile the restriction of political liberty 

with the hann principle. Joel Feinberg's analysis of the hann principle would perhaps 

allow it to ground a state's political legitimacy. This is because Professor Feinberg 

acknowledges that we can have duties to aid others but insists that these can be subsumed 

under the hann principle. If his analysis proves correct, then perhaps limitations of our 

rights to political self-determination can qualify as instances of aid required by the hann 

principle. I shall not take time to examine whether restrictions of political liberty would 

qualify as such a case, however, since I am skeptical of Feinberg's proposal that failures to 

prevent harm can be captured by the harm princi pie. 

Feinberg On Failures To Prevent Harm 

In Harm to Others, Feinberg argues that we have duties to perfonn easy rescues.2 

He does not insist that we must incessantly work to aid others but asserts only that we have 

a perfect duty to assist a stranger when she is sufficiently imperiled and the rescue attempt 

is not unreasonably costly. Even this limited conclusion is controversial, though, because 

many theorists assume that tllere is no right to an easy rescue and thus no duty to be a good 

----- _.- ----_ .. -_._._ .. 
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Samaritan. I agree with Feinberg that there can be perfect duties to assist strangers, but I 

take exception with his claim that these duties arise from the harm principle. Feinberg 

provides arguments as to why bad Samaritan laws can be justified by appeal to the harm 

principle, but I find these lacking and thus conclude that they must be grounded in a benefit 

principle. 

Feinberg offers arguments to counter a number of possible objections, but probably 

the biggest difficulty for his position is to show that a failure to act can satisfy the causal 

component of the harm principle.3 As Feinberg explains, conduct can be limited by the 

harm principle only if harm is caused by this conduct. If one fails to act, however, it is 

difficult to see how her non-action can be a causal factor at all, let alone the proximate 

cause. In the case of the hitchhiker, it seems curious to allege that the driver is the 

proximate cause of the hitchhiker's harm when the driver takes no action to harm her. 

Feinberg concedes that most inactions do not cause, but argues that some can. Consider, 

for instance, a causal explanation for Itchy's broken arm. Suppose Itchy broke his arm 

falling down a flight of stairs. Itchy's fall was his first after thousands of trips up and 

down these stairs, and he slipped on a patch of ice that had never collected there before. 

Assume further that ice had never formed because Itchy's landlord, Scratchy, had always 

put salt on the stairs before winter storms as a preventive measure. If we discovered that 

Scratchy had not salted Itchy's stairs before this particular storm, Itchy fell, and Itchy 

broke his arm, then we are likely to cite Scratchy's omission as the cause of Itchy's broken 

arm. Similarly, if Itchy had watered Scratchy's flowers faithfully for months as they 

flourished, and then these flowers immediately died after Itchy suddenly stopped watering 

them for a week, we would cite Itchy's failure to water the flowers as the cause of their 

death. Thus Feinberg concludes that failures to act can sometimes cause results. 
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Rather than simply note that any inaction could be causally cited, Feinberg specifies 

that o;nissiolls can cause. Thus not everyone who failed to prevent another's harm could 

be causally responsible: only those who omitted to prevent the harm. According to 

Feinberg, a failure to act constitutes an omission only when the following criteria are met 

A omitted to do X when 

1. A did not in fact do X. 

2. A had a reasonable opportunity to do X. 

3. A had the ability to do X. 

4. A believed that there is at least good chance that there is a person in peril and that 
he has sufficient ability and a reasonable opportunity to rescue that person. 

S. It was in some way reasonable to expect A to do X in the circumstances, either 
because 

a. A or people in A's position ordinarily do X, or because 

b. A had a special duty to do X in virtue of his job, his socially assigned 
role, or his special relationship to B, or because 

c. A had a moral obligation to B to do X in virtue of a prior agreement 
between them, or a promissory commitment, or because 

d. for some other reason there is a moral requirement that people in the 
position A found himself in, do X.4 

Feinberg's argument for the plausibility of construing a Samaritan's failure to prevent harm 

as causing this harm can be reduced to only two premises and a conclusion. (1) Because of 

her moral duty to act, a bad Samaritan omits rather than merely fails to act. (2) Omissions 

(as opposed to mere non-actions) can be causes. Therefore, (3) The bad Samaritan's non

action can be the cause of the harm and thus is covered under the harm principle. 

The problem with this argument is that it does nothing to show that bad Samaritan's 

inactions cause harm. It demonstrates only that a bad Samaritan's inaction cannot be ruled 

out as a possible cause merely because it is an inaction. Feinberg attempts to show that 

Samaritan inactions can cause by classifying them as omissions. This move is insufficient, 
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however, because, even if the inactions of Samaritans do constitute omissions (which 

appears to be a purely stipulative move on Feinberg's part), we must further know that all 

omissions are causes. If not all omissions are causes, then the fact that bad Samaritan 

inactions are omissions does not entail that the former are causes. Thus Feinberg's 

argument seems to require a fallacious move involving sets and the properties generally 

exhibited by members of these sets. It is analogous to classifying a duck-billed platypus as 

a mammal, taking time to indicate that many mammals give birth to their young live, and 

then concluding that duck-billed platypuses give birth to their young live.5 

. To fortify his argument, Feinberg needs to show not just that some omissions can 

be causes, but that all can be. But to do this he would need an independent argument 

(rather than a stipulation) as to why bad Samaritan inactions are omissions, and this would 

constitute a radically different argument since his current argument for the causality of these 

inactions assumes they are omissions, and the new one would have to prove they are 

omissions. 

While Feinberg has not shown that bad Samaritan inactions necessarily are causes, 

neither have I demonstrated that they are not. In fact, if Feinberg could demonstrate why 

bad Samaritan inactions should be considered omissions and then could show that all other 

omissions can be causes, there would be a presumptive case in favor of considering bad 

Samaritan inactions as potential causes. To combat this prima/ocie case, I shall suggest 

that, even if bad Samaritan inactions were deemed omissions, they are distinct from other 

omissions in a way that suggests their lack of causality. 

If one surveys Feinberg's list of circumstances in which it is reasonable to expect A 

to act (a-d of condition 5), the bad Samaritan condition (d) is the only one in which no 

special relationship exists between A and B. (Indeed, th~ Samaritan case is a theoretical 

tool designed specifically to designate that no special bond or relationship exists.) 

Furthermore, I submit that it is precisely these special relationships and not the moral duties 

----------------._---------
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that prompt our causal citations. To see this, imagine two possible scenarios involving 

Samaritans. In the first, A encounters B who requires assistance in manner Y. A has no 

duty to assist B in manner Y, but as a matter of fact, almost everyone in A's position does 

offer this assistance. In the second scenario, C encounters D who requires assistance in 

manner X. C has a moral duty to assist D in manner X, but as a matter of fact, almost 

everyone in C's position does not offer this aid. I suggest that we would causally cite A's 

omission rather than C's because it is the deviations from the normal circumstances 

(including aberrations in people's behavior) rather than moral relationships that shape our 

causal evaluations. Indeed, Feinberg himself acknowledges the importance of the former 

when he writes, "We ask what caused the surprising event and expect an explanation that 

will cite a factor normally present but absent this time, or nonnally absent but present this 

time, that made the difference. The occasion for explanation is a breach of routine; the 

explanatory judgment cites another deviation from routine to correlate with it. "6 

Given Feinberg's recognition that causal citations involve deviations from 

normality, it is curious that condition d (which refers to moral relations rather than normal 

states of affairs) is included. Perhaps the inclusion of conditions band c (in which 

inactions are considered omissions in virtue of the special obligations) would give rise to 

the belief that mere duties make inactions omissions, but even in these cases I think it is the 

manner in which the obligation emerged rather than the duty itself which prompts our 

causal citation. For instance, we speak of a lifeguard's failure to prevent a drowning as an 

omission because lifeguards have ajob to, and normally do, act to prevent drowning rather 

than simply because they have a duty to do so. What is more, morality might well have a 

derivative effect on our causal citations because if people are generally moved by their 

duties, then we come to expect one doing one's duty as normal. But even in these cases 

any failure to perform a duty invokes causal citations for its abnormality rather than its 

immorality. 
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Finally, Feinberg may think that the inaction of the Samaritan can be considered a 

cause from a non-explanatory standpoint. According to Feinberg, this non-explanatory 

cause need not be an abnormal interference because the Causal citation is not used to explain 

how the harmful state of affairs occurred but is to fix the blame upon a certain agent.? This 

understanding of causation may make sense in some contexts, but it cannot be useful in 

Samaritan cases for two reasons. First of all, this non-explanatory cause seems 

incompatible with the causal component of the harm principle which requires that the 

conduct cause or produce the harmful state of affairs. Perhaps Feinberg could relax the 

causal requirement in Samaritan cases, but this would constitute a Procrustean solution of 

making the two compatible by stretching the harm principle from its earlier explication 

rather than showing Samaritan cases to fit our previous concepts. 

Second and more importantly, we cannot use the causal citations to fix the blame in 

Samaritan cases because we must have already known the agent to be blameworthy in order 

to know that her inaction constitutes a cause. To see· this recall that, of inactions, only 

omissions are causes. And since we know that a Samaritan's inaction is an omission only 

once we posit that she has a duty to act, we already know that she is blameworthy before 

we can make any causal claims, so the causal citation can do no work in fixing the blame. 

Thus it appears that appeal to non-explanatory causes is no help and, as a result, the appeal 

to non-explanatory causation will not reconcile bad Samaritan statutes with the harm 

principle. 

In sum, even if Feinberg could generate an argument as to why bad Samaritan 

inactions should be considered omissions (that is, why clause d should be included in 

condition 5), he would still need to show that all omissions could cause before he has 

proven that Samaritan inactions can cause harm. Not only has he not done so, but also I 

have given an argument to counter even a presumptive case for this conclusion. What is 

more, I have argued that expanding the causal condition to include non-explanatory causes 
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would not be helpful. We may safely conclude that Feinberg has not shown that duties to 

prevent harm can be covered under the harm principle. So while some might reject 

Feinberg's analysis because of skepticism regarding the possibility of moml duties without 

special relations, I accept these duties but contest that they are subsumed under the harm 

principle. If bad Samaritan laws are justified, it is because of the legitimacy of the benefit 

to others principle. 

Because my difference from Feinberg on this point is of such importance, it is 

worth using an analogy to make it as clear as possible. Feinberg and I agree that, in 

general, A harms B when A's action makes B worse off than B would othelwise have 

been, and A benefits B when A's action makes B better off than B would otherwise have 

been. We differ, however, because there are certain circumstances that Feinberg thinks A 

is merely not harming B whereas I believe A is actually benefiting B. Feinberg and I agree 

that A benefits B if A helps B out of the swimming pool so as to allow B to exit without 

putting down her drink. We disagree, however, on the accurate description of A helping B 

out of the pool when B is a drowning baby. I insist that A is benefiting B since A's action 

is making B better off than she would be otherwise. Feinberg, on the other hand, argues 

that there is something about B's peril that makes A's assistance a failure to harm rather 

than a benefit. Because I am unconvinced by Feinberg's arguments, I contend that A 

benefits B in both cases. I agree that A has a duty to benefit the drowning baby and not the 

drinking swimmer, but I disagree that this duty shows why the harm principle must be 

invoked. 

Conclusions Concerning The Benefit Principle. And Political Legitimacy 

If Feinberg's analysis fails to show that Samaritan laws are captured by the harm 

principle, it cannot save the liberal theorist from choosing between abandoning the political 

legitimacy of existing states or endorsing a benefit principle. Before comparing the 
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arguments for each of these choices, it is important to recognize that my model of the state 

as justified by the benefit principle is reminiscent of Kant's account of political legitimacy 

but differs from many other traditional social contract approaches.8 Most social contract 

theorists have noted the benefits of the state and then argued for the state's permissibility in 

one of two ways. The first way is to take these benefits as an indication that each person 

has consented to the state, and the second is to take these benefits as a justification for the 

state's imposition even in the absence of consent. Both emphasize what they standardly 

call the "mutual beneficiality" of political arrangements, but each model falters for different 

reasons. The first approach fails since it incorrectly ascribes consent where it does not 

exist, and the second is problematic since it relies upon a paternalism objectionable to 

liberals. 

In the first case, theorists note that the state confers advantages upon all its citizens 

and concludes from this that all its citizens either have consented or would consent if given 

an opportunity. But this assumption is simply false. Most citizens have never even 

thought of the state as something to which they might consent, and many would not 

consent if given an explicit opportunity to secede. Given the problems with the first 

approach, many liberals endorse an alternative account in which the benefits of a state 

legitimate this state's imposition even when consent is absent. On this latter type of model, 

theorists construct "gratitude," "fair play," or other accounts in which citizens become 

indebted to the state because of the advantages it has conferred upon them. This model, 

however, has the celebrated difficulty of specifying precisely when a citizen can be said to 

have been benefited by her state. As Dworkin puts it, 

In what sense does it suppose that people benefit from political organization? The 
most natural answer is this: someone benefits from a political organization if his 
overall situation - his "welfare" in the way economists use that phrase - is superior 
under that organization to what it would otherwise be. But everything then turns on 
the benchmark to be used, on what "otherwise" means, and when we try to specify 
the benchmark we reach a dead end. The principle is plainly too strong - it justifies 
nothing - if it requires showing that each citizen is better off under the standing 



political system than he would be under any other system that might have developed 
in its place. For that can never be shown for all the 9itizens the principle is meant to 
embrace. And it is plainly too weak - it is too easy to satisfy and therefore justifies 
too much - if it requires showing only that each citizen is better off under the 
standing organization than he would be with no social or political organization at 
all, that is, under a Hobbesian state of nature.9 
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Thus this particular benefits approach is flawed for its inability to specify the state's mutual 

beneficiality in a way which justifies all and only those states we believe are legitimate. It 

is important to notice, however, that even if an adequate account of the benefits of a state 

could be provided, this model would still be objectionable to the liberal. The liberal 

recognition of each individual's position of moral dominion regarding her own affairs 

entails that it is impermissible to impose a political arrangement upon someone against her 

will just because this imposition will benefit her. Recall our previous example of the 

potential slave-owner who would provide for her potential slaves so as to make them better 

off than they would be otherwise. Liberalism mandates, that this potential slave-owner may 

not force these potential slaves into slavery on paternalistic grounds. Similarly, a state also 

may not deny its citizens their political liberty on paternalistic grounds. If this is correct, 

then the state cannot justify its imposition upon its citizens by merely recounting the 

benefits the citizens receive from its presence. Each citizen's moral dominion entails that 

she is in a position to forego the benefits of a political arrangement if she feels so inclined. 

The reason my model is able to avoid the pitfalls of each of these standard social 

contract approaches is because it takes the benefits of the state to be morally relevant 

because of the security they provide others. I suggest that the state is legitimate even in the 

absen9C of consent because it secures peace and protects lights. It is crucial that I rely upon 

the benefit to others principle, though, since this allows me to justify the state on non

paternalistic grounds. I maintain that a state is justified in limiting the political liberty of 

each citizen so that she and others may have the crucial benefits which would not obtain if 

everyone had unlimited political liberty. Recall that my hybrid model forbids A from 
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seceding, so that Band C can continue to enjoy the benefits of political stability. Or in 

terms of the United States, the other forty-nine states may not secede from Rhode Island if 

this secession would the citizens of Rhode Island unable to secure political stability on their 

own. 

The point is that political stability is a good since it is essential for peace and 

security, and it is a good that can be realized only if political liberty is limited. Thus the 

state is justified in limiting political liberty because of the benefits which result. Each 

individual is not in a position to forego the benefits of political stability, though, because 

exercising his or her political liberty denies others of peace and security as well. If 

exercising political liberty did not effect others, each person could deny the benefits of 

political stability, and a state that forced these benefits upon an individual would be 

operating in an objectionable paternalistic fashion. Since each person has a duty to others 

to preserve political stability, though, her lack of political Iibelty is analogous to her lack of 

liberty to pollute the air and waters. 10 It is not true that each individual can choose to 

forego the benefits of clean air and water by exercising a liberty to pollute. This is because 

others will be affected by the pollution. And just as a state need not be acting 

paternalistically in restricting the liberty to pollute, the hybrid view need not be paternalistic 

for its restriction of political liberty. Thus my approach follows Kant in suggesting that 

each person has a duty which limits political liberty, and that this duty is a perfect one owed 

to others. Kant's account suffers, in my opinion, because he believed that this duty is 

owed to all people, so that they might achieve the positive freedom possible only within the 

stability of political states. 11 My model does not hinge upon these problematic Kantian 

notions of freedom, but it does similarly require that we can have duties to benefit others. 

With this in mind, let us compare the arguments for strict libertarianism versus those in 

favor of liberalism with a benefit principle. 
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An Appeal For The Benefit Principle 

We can now see that the question of poIiticallegitimacy forces the liberal to make a 

watershed choice. On the one hand is the rigorous libertarian position that allows a person 

absolute and unlimited personal autonomy as long as her conduct does not harm others, 

and on the other is a characterization of humans as liable to becoming dutybound to help 

others simply because of the urgency of these others' situations. In this section I argue in 

support of the benefit principle. Unfortunately I cannot offer a conclusive deductive proof 

for my preferred position. Instead I note the primajacie case for the benefit principle and 

then defend this stance against the arguments of the libertarians. 

Liberalism with a benefit principle enjoys an advantage over strict libertarianism 

because it accords better with our considered judgments. I say this not only because it 

seems counter-intuitive that every person in existing states has a right to secede, but 

because there are countless other circumstances in which our considered moral judgments 

indicate that we have moral duties to help others. One's perfect duty to rescue a drowning 

baby from a swimming pool when such a rescue requires only reaching down and grabbing 

the child is just one example. We should abandon these moral convictions in favor of 

libertarianism, then, only if we discover weighty conceptual arguments for this move. I 

will recount and dismiss the potential arguments for libertarianism now. 

Some theorists suggest that we must revise our current considered moral judgments 

in order to make them coherent. In particular, many libertarians assert that any liberal 

theory that includes the positive rights entailed by a benefit principle is conceptually 

incoherent. They argue that negative rights place individuals in positions of moral 

dominion that are inconsistent with positive rights. For instance, one's rights to life and 

liberty preclude one from being in a dutiful position without one's consent, and one's right 

to property implies that others can have no claim to what one owns. This argument 

constitutes more than a mere assertion that there are no positive rights; it is a deduction that 
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they cannot exist given the presence of negative rights to the contrary. This argument is 

still question begging, though, because it assumes, not only that these negative rights exist, 
I 

but that they take a form that logically excludes positive rights,12 Strict libertarians 

understand the moral rights to life, liberty, and (often) property to be general and absolute 

positions of dominion that can never be transgressed without injustice. From this some of 

them infer that the existence of a few negative rights would rule out positive rights. While 

arguments supporting such a conception can be given, the balance of reasons clearly 

indicates that rights should not be understood as both absolute and general. 

In chapter three I argued that ethics must ultimately be a system of reasons rather 

than rules and, therefore, moral rights must be understood to be placemarkers for 

collections of moral reasons rather than ontologically basic positions deduced from moral . 
rules. If this is correct, the existence of negative rights cannot "rule out" positive rights. 

Furthermore, as I later explained in chapter five, specificationists and prima-facie theorists 

have both developed models of rights which can account for the compatibility of negative 

and positive rights because each denies that rights must be general and absolute. I argued 

for a version of the specificationist approach, but accepting this particular position is not 

essential to rejecting libertarianism since both models reject the libertarian assumption of the 

incompatibility of negative and positive rights. The specificationist contends that negative 

rights do not rule out positive rights since the two ultimately do not conflict, and the prima

facie theorist maintains that they do conflict but that these conflicts can be adjudicated in a 

manner so that the victory of one does not preclude the existence of the other. 

The specificationist insists that there are no actual conflicts between positive and 

negative rights because, once the two apparently conflicting rights are fully specified (or at 

least sufficiently specified for a particular conflict), there will be an exceptive clause in one 

of the rights that ensures both parties are not rightholder~ against one another. Consider 

the potential conflict between Chip's light to defend himself and Dale's right to life. If 
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Chip's act of killing Dale is genuinely an instance of Chip defending himself, then Chip is 

justified in doing so and has no duty to the contrary. The specificationist claims that since 

Chip has no duty not to kill Dale in this instance, Dale has no right to life against Chip in 

this case. According to the specificationist, then, Dale's right to life does not conflict with 

Chip's right to self-defense because in this potential contlict there is an exceptive clause in 

Dale's right which gives him no right ill these particular circumstallces. So despite initial 

appearances, there is only one right and, consequently, is no rights conflict. The prima

facie theorist describes the relationship between Chip and Dale differently. She allows for 

rights conflict, but suggests that such contlict can be resolved. The prima-facie theorist is 

likely to say that Dale has a right to life which conflicts with Chip's right to defend himself, 

and that the former right persists despite being overridden by the latter. Regardless of 

which account is preferable, the important point for our purposes is that, since both models 

of rights can provide solutions to apparent rights conflicts, the mere fact that positive rights 

would initially seem to come into contlict with negative lights is insufficient to show that 

the fomler cannot exist. 

While this example shows that the specificationist and prima-facie theorists can 

account for the logical possibility of positive rights, it is open to the libertarian to argue 

against these models of rights conflict. The libertarian might respond that, while the 

simultaneous existence of both negative and positive rights is not incoherent, a theorist still 

has sufficient reasons to conceive of rights as general an~ absolute. Perhaps the greatest 

advantage of understanding rights in this way is that it brings clarity and simplicity to rights 

matters in a way which allows rights claims the greatest explanatory power. This model is 

more powerful because it allows reference to rights to determine the deontic status of 

actions without any further deliberation. In other words, according to the libertarian 

model, if one has a right to life, liberty, or property, then we may safely infer that all 

actions that encroach upon these rights are impermissible. That this is not also true for the 
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alternative models can be seen by recalling how each dealt with Chip and Dale. For the 

specificationist, the existence of Dale's right to li(e is insufficient to establish the 

impermissibility of Chip's action because additional deliberation of the right's exceptive 

clauses is necessary before we could know whether Chip could permissibly kill Dale. I3 . 
Additional deliberation is also required on the prima-facie model, because even after Dale's 

right to life is recognized, it remains to be determined whether this right is overridden by 

more pressing moral concerns. With a model of rights as general and absolute, however, 

reference to Dale's right to life is sufficient to establish the impermissibility of Chip's 

conduct. This is because, if Dale's right is general, then it holds against all others 

including Chip; and if it is absolute, it trumps all competing moral concerns. Thus only a 

conception of rights as general and absolute is able to fully determine the deontic status of 

second party actions with mere reference to rights. 

Ironically, while some may trumpet the virtues of clarity and simplicity, it is 

precisely these qualities that lead most theorists to reject a model of rights as general and 

absolute. Quite plainly, it seems that moral matters in general, and rights questions in 

particular, are not always clear problems that admit of simple solutions. Quite the contrary, 

moral dilemma's are often very convoluted matters involving complex responses that 

cannot be deduced from rules or explained with a model of rights as general and absolute. 

What is more, it strikes me that to accept counter-intuitive substantive conclusions for the 

sake of preserving explanatory simplicity is to put the cart before the horse in making moral 

judgments. The problem for the libertarian model is that we hold firm to our considered 

moral, convictions even when we recognize they conflict with the most simple model of 

rights. To see this, recall how our considered moral convictions have difficulty with a 

model of rights as general and absolute in the cabin example recounted by Joel Feinberg: 

Suppose that you are on a backpacking trip in the high mountains when an 
unanticipated blizzard strikes the area with such ferocity that your life is 

------------- -----------



imperiled. Fortunately, you stumble onto an unoccupied cabin, locked and 
boarded up for the winter, clearly somebody else's property. You smash in a 
window, enter, and huddle in a corner for three days until the storm abates. 
During this period you help yourself to your unknown benefactor's food supply 
and burn his wooden furniture in the fireplace to keep warm. Surely you are 
justified in doing all these things, and yet you have infringed the clear rights of 
another person.14 
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Feinberg is correct in his judgment that "Surely you are justified in doing all these 

things ... ", and yet this conclusion is inconsistent with the model of rights as general and 

absolute. If the cabin owner's property right to the cabin is perfectly general, then it holds 

against everyone, including the hiker. If this same right is absolute, then it signals the 

presence of a duty for aIJ the second parties against whom it holds. The right's generality 

and absoluteness combine to entail the impermissibility of the hiker entering the cabin. But 

this is directly counter to our considered judgment that ,her entrance is permissible. In 

short, since we believe that the hiker is at liberty to enter the cabin we conclude that the 

cabin owner's right cannot be both general and absolute. Either its generality is suspended 

so that it does not apply to the hiker or its absoluteness is limited so that the hiker's peril 

overrides the property right. Thus we see that, while it would be nice if aIJ rights questions 

could be easily answered by quick reference to the simple rules regarding rights, such 

simple rules do not provide answers we can accept. It is a lamentable fact that we must 

develop very elaborate models of rights to fully capture the dynamics of our moral 

relations, but the regret is not so great that we should amend our substantive conclusions in 

the interest of conceptual simplicity. In sum, the liber4trian thinker cannot insist upon the 

impossibility of positive rights by merely appealing to what her traditional account of rights 

allows because there are alternatives to this conception of rights. If the libertarian still 

wants to argue jar this traditional conception she may do so, but the arguments seem not to 

be in her favor. 
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Libertarians begin with the appealing presumption in favor of individual liberty. 

They proceed from this intuitively acceptable assumption to other conclusions most of us 

would reject. They move from an intuitively appealing departure point to less tenable 

positions by making the unwarranted assumption that rights must be general and absolute. 

But given that rights need not be construed as general and absolute, the libertarian argument 

falters. One can place a premium upon individual liberty without concluding that this 

liberty can never be permissibly limited. Just as one may not justly hann another, it may be 
I 

that one sometimes may not act (or fail to act) in a manner that fails to prevelll harm to 

others. When one can prevent substantial harm to others at minimal cost to oneself, then 

one is not at liberty to do otherwise. The imperiled person has a right against you that 

limits your liberty. It is this benefit principle that makes it impermissible for the Samaritan 

to drive off and leave the hitchhiker in Pleasantville, and it is this same principle that limits 

one's political liberty to secede from one's political union when secession will leave others 

in a harmful state of affairs. 

Is The State Necessary To Secure Peace? 

Now that we have shown that liberalism's commhnent to the benefit principle is 

defensible, we may turn to the other essential premise of my hybrid view. The second 

crucial assumption is that the state is necessary to secure peace and protect rights. In order 

to explain this assumption and the role it plays in my hybrid model, I must first define 

anarchism amI statism. Because there are different ways in which one can be either an 

anarchist or statist, let me distinguish between descriptive and normative anarchism and 

descriptive and normative statism. I stipulate that one is a descriptive anarchist if one 

believes the state performs no vital function that could not be perfonned without it, and one 

is a nqrmative anarchist just in case one believes the state is not morally justified. One is a 

descriptive statist, on the other hand, if one believes the state performs a crucial function 
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which could not be performed without it, and one is a 1lormative statist just in case one 

believes the state is morally justified. 

The most rigorous form of libertarianism asserts .that, even if descriptive statism 

were true, normative anarchism would still be true. This position insists that, even if there 

are vital functions which the state alone can perform, the state still would not be justified in 

limiting the political liberty of its citizens without their consent. I know of no libertarian 

thinker who explicitly espouses this view, and for most views, there is a correlation 

between descriptive and normative statism or anarchism.15 A more popular libertarian 

approach, for instance, is to assert that normative statism would be true if descriptive 

statism were true, but since descriptive anarchism is true, normative anarchism is true.l 6 

Some believe the state provides no vital function that could not be provided by private 

enterprises in the state's absence and, as a consequence, states lacking consent are not 

justified l7 They reason further that because existing states lack consent, all existing states 

are illegitimate. What is more, they argue that rational and informed people would never 

consent to any state once they recognize that private groups could perform all of the state's 

functions more efficiently than any state does. This is how some libertarians argue for 

normative anarchism. I am a normative statist, however, because I am a descriptive statist. 

In other words, I believe that even a state which lacks consent can be justified because of 

the vital functions it provides. It is important to recognize that my hybrid view diverges 

from some on the far right only because we disagree on a descriptive claim. These 

anarcho-Iibertarians and I both agree that a state is justified only if it performs a function 

that cannot be served by private industry. We differ, then, only because I am a descriptive 

statist while they are descriptive anarchists. With this in mind, let me briefly explain my 

claim that the state is necessary to perform certain vital functions. 

I argued in chapter seven that if unlimited secession were allowed, peace and 

security would be threatened. I imagined that if states were small enough, their legal 

---_._-----_._-_.-- ---_.-- ---
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enforcement regimes would be ineffective. This counter-factual hypothesis relies upon the 

assumption about human nature that many of us would not respect moral reasons without 

an effective legal system providing self-interested practical reasons for doing so. The 

recent riots in Los Angeles following the Rodney King verdict support this view. Once the 

chaos was so extreme as to render the police ineffective, masses of people took advantage 

of the)noperative legal system by selfishly violating the rights of others. I believe people 

simply ignored the moral rights of others since there were no longer sufficient self

interested practical reasons to guide people to respect these rights. Thus I adopt a hybrid 

view which claims that the state is justified in limiting all political liberty which would 

jeopardize peace and moral rights. Because some secessionist movements would not 

threaten peace and security (namely, those which involved groups big enough to provide 

their own effective legal systems), the hybrid view admits some rights to secede grounded 

in self-determination. 

The normative anarchist might attack the hybrid view in one of two ways. She can 

either insist upon the strict libertarian view that restriction of political liberty without 

consent in unjust, or she may contest my descriptive statism. I argued above that the first 

approach is not promising because the rigorous libertarian position is less plausible than a 

liberal position which admits the benefit principle, and here I will briefly consider the 

second possible objection. A descriptive anarchist need not assert that everyone will 

respect moral reasons in the absence of effective legal regimes; she can make the more 

plausible claim that effective enforcement of moral rights can be provided by private 

companies. I am skeptical of even this latter possibility, however, because I suspect that 

not all people would gravitate to one single protective company, and that stability would be 

threatened by clashes between competing enforcement agencies. More specifically, since 

private companies are principally concerned with profits, they will operate so as to 

maximally attract and retain clients. Since people will select agencies for self-interested 
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reasons, they will seek agencies that maximally protect their clients. A problem arises, 

then, since maximally protecting clients often requires a company to disrespect the moral 

rights of non-clients. But because these non-clients of one agency will likely be clients of 

another agency which similarly strives to maximally protect its clients, there is apt to be 

constant strife and struggle between competing protective agencies, and this will threaten 

peace and security while leaving individual moral rights vulnerable. l8 

This is a very quick rejection of the feasibility of private enforcement agencies. 

There are many additional problems for the private system which I do not address simply 

because I want to emphasize the main difficulty with removing the state.l9 In short, I 

believe that the state is the only effective vehicle to secure peace and protect rights because 

such peace and security requires a monopoly of power which cannot be achieved if 

everyone's consent is required. In a market situation, no private agency will be selected by 

all, so competing agencies will clash in a manner that undermines peace. I should note that 

if someone could generate conclusive evidence that peace and security would not be 

jeopardized by removing the state, then I would gladly reject descriptive statism and would 

endorse both descriptive and normative anarchism. Were this the case, then my hybrid 

view would be mistaken and no political liberty could permissibly be limited by the state. 

Since I am a descriptive statist, however, I believe that any political liberty which would 

lead to sufficiently harmful circumstances can legitimately be limited. I have tried to give 

an account of roughly when exercising political liberty would be harmful. 

It should also be recognized that my particular hybrid view is just one of many 

possible liberal positions on political self-determination, and other liberal models can vary 

depending upon the functions they allow to justify the state's restriction of political liberty. 

For instance, a theorist might suggest that the state is justified even without consent 

because it is able to provide public goods, provide redistribution programs, or a centralized 

military defense. In each case the theorist would stress that the state is justified in 
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restricting the political liberty of its citizens because it serves some "vital" function X. 

Thus a political state might be teleologically justified, even if peace and security are 

possible without a government, as long the government'does in fact provide a valuable 

service which would necessarily be lacking in a state of nature. It must be remembered, 

though, that a political theory qualifies as liberal only if it places a sufficient emphasis upon 

individual liberty, so a liberal theory could not consider a state teleologically justified unless 

it performed a significant enough function. If one took a government to be teleologically 

justified merely because it provided a very minor convenience like marginally cheaper or 

more efficient mail service, for instance, this view would not ascribe sufficient weight to 

self-determination to qualify as liberal. This still leaves plenty of room for varieties of 

liberalism, though. I have chosen the state's function of securing peace and protecting 

moral rights as the teleological justification of a state because this service strikes me as the 

most important function provided by the state.20 If it could be shown that peace and 

security could be provided without a state, my particular hybrid view would be mistaken, 

and I would consider whether the state is uniquely able to perform any other function 

valuable enough to teleologically justify the state, or whether liberalism requires unlimited 

political liberty. 

Conclusion 

I have tried to better explain and more fully defend my hybrid model of political 

legitimacy and the benefit principle upon which it relies. This account maintains that those 

parties unable to perform the necessary governmental functions may permissibly have their 

political liberty limited. The striking feature of my model is that it allows political liberty to 

be limited by the benefit to others principle. Whereas others have asserted that a state is 

paternalistically justified in restricting your liberty in virtue of the benefits this state 

provides you, I claim that a state is justified in restricting your political liberty so that it can 
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provide benefits for you and others. This view transparently relies upon the twin premises 

that the state does in fact perform services that could not be provided privately in a state of 

nature, and that each person can have a duty to benefit others. I defended each premise in 

this chapter by arguing that a liberalism which allows positive duties is more plausible than 

a strict libertarianism with only negative rights, and that private institutions could not 

provide the peace and security that a state does. Now that I have more fully explained my 

hybrid model and defended the assumptions it requires, we should consider some possible 

objections to my view and the answers it generates to questions of political self

determination. 

Notes 

1. For an explanation of the causal component of the harm principle, see Joel Feinberg's 

Harm to Others, pp. 165 - 171. 

2. See Feinberg's Harm to Others, pp. 126 - 186. 

3. In Chapter 3, Feinberg provides a full account of the harm principle which limits only 

that conduct which produces or causes harm. 

4. Feinberg states and explains these conditions on pages 159 - 163, op. cit. 

5. The duck-billed platypus is an animal categorized as a mammal despite the fact that its 

young are hatched from eggs rather than being born live. 

6. Feinberg, op. cit., p. 176. 

7. Feinberg's discussion of explanatory and non-explanatory causal citations is on pages 

176 and 177, op. cit. 

8. See Immanuel Kant's The Metaphysical Elements of Justice. 

9. Dworkin, lAw's Empire, p. 194. 
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10. The state's justification for limiting political liberty resembles, but is 1I0t idelllical to, 

its justification for limiting the liberty to pollute. It is importantly similar because it 

depends upon the status of persons other than those whose liberty is being limited, but it is 

different because the former requires the benefit principle while the latter needs only the 

harm principle. 

11. I understand Kant's argument that one has a moral obligation to enter into a political 

union, and once in such a union, to never rebel against the ruler's authority, to run as 

follows. (1) The state of nature is going to be a state without justice, not because each 

person is necessarily evil or treats each other only according to the amount of power she 

has, but because there will be great uncertainty about the rules of justice. (2) Since there is 

this chaos in the state of nature, no one will have negative freedom in this state (here I 

follow John Ladd in defining negative freedom as freedom from external causes or 

impediments). (3) Negative freedom is a necessary condition for positive freedom (where 

positive freedom is defined as a rational being living according to universal law which 

issues from one's own will). (4) Each person hali an innate right to positive freedom. 

Therefore, (5) each person has a right to be out of the state of nature. 

The problem with this argument (among other things) is that if you understand 

negative freedom in a way that makes it necessary for positive freedom, then negative 

freedom seems present in the state of nature, and if you understand negative freedom in a 

way that will make it lacking in the state of nature, then it is hard to see how it is essential 

for positive freedom. More specifically, if Kant were to follow Aristotle in saying that 

being moral requires a certain amount of matelial safety and wealth, then he could rightly 

insist that one could not be such a moral being in the state of nature. But everything that 

Kant writes about ethics elsewhere indicates that one can follow the universal law 

regardless of one's situation. And if this is so, there seems nothing about the state of 
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nature that precludes one from being an exemplary moral agent (having positive freedom) 

in the state of nature. 

12. Allen Buchanan gives a similar argument in favor of positive rights in his Ethics, 

Efficie1lcy, a1ld the Market. 

13. While this is true of some specificationist models, it is not true of the revised model for 

which I argue in chapter five. 

14. "Voluntary Euthanasia and the Inalienable Right to Life", p.102. 

15. Robert Paul Wolff espouses a view which resembles this in A Defense of Anarchy. 

Professor Wolff's view is like the strict libertarian position since he maintains that we are 

not in fact bound to the state. Wolff's view is radically different from the libertarian 

position, however, since he believes that one can never be bound to the state (even if one 

consented to it) because such a bind would limit one's freedom in the future. I think 

Wolff's position is untenable because it does not allow for people to make morally binding 

promises of any type. Wolff's view is also importantly distinct from the libertarian 

position I discuss because it concerns a citizen's political obligations rather than a state's 

political legitimacy. While many like Ronald Dworkin, A. John Simmons, and Wolff do 

not draw a distinction between these two, I have argued for one above. 

16. It should be noted that this is not a completely strict or rigorous libertarianism because 

it permits the state's coercion even without consent. 

17. Authors like David Friedman, Bruce Benson, and Randy Barnett argue in this manner. 

The most impressive attempts to show that the state cannot be teleologically justified that I 

know of are Benson's The Elllerprise of Law, and a lengthy unpublished manuscript by 

Barnett. 

18. This conflict I predict between private protective agencies is reminiscent of that 

between current political states (insofar as there is no common power presiding over 

conflicts in either case) except the former is much more problematic since the individuals 
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from different protective agencies are much more liable to come into conflict (since they live 

amongst each other). This reveals the insight behind Kant's recognition that, not only do 

citizens have a duty to obey the state to which they currently belong, but they also have a 

duty to construct a state over themselves and those with whom they regularly come into 

contact when none exists. See Immanuel Kant's The Metaphysical Eleme1lts of Justice. 

19. For instance, what about all those people who choose not to hire a protective agency 

but attempt to defend themselves? Or what about all those people who cannot afford to hire 

a protective service (and there are likely to be many if there is no government to provide 

welfare transfers)? 

20. I provide a more extended defense of focusing excl~sively upon this function of the 

state in the next chapter. 
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IX 

POSSIBLE OBJECTIONS TO THE HYBRID MODEL AND ITS 

IMPLICATIONS FOR SECESSION AND SELF

DETERMINATION 

I have now completed my explanation and preliminary defense of the room 

liberalism leaves for secession grounded in self-determination. I began by noting that 

libemlism places a premium upon individual liberty and concluded that this emphasis is best 

captured by the hybrid view of political legitimacy in which existing states are justified in 

restricting the political liberty of all and only those parties that are unable to satisfactorily 

perfonn the functions that a government must. Along the way I set the stage for this 

conclusion by explaining that rights must be understood as placemarkers for constellations 

of moral reasons, that liberalism can admit group rights, and by establishing that a party 

can be said to have a right only if it occupies the relevant position of dominion against a 

second party in a potential conflict. I then dismissed the associative model of political 

legitimacy for its inability to ground the state's claim to its territory and rejected both the 

consent and teleological accounts for their unacceptable implications concerning matters of 

political self-determination. Ultimately I offered the hybrid model as an alternative that 

could retain the attractive elements of, and still avoid the awkward implications which 

undermine, the consent and teleological accounts. And most recently, I defended the 

benefit principle and the functions of the state that my hybrid view requires. 

I have by no means arrived at each important conclusion via an incontrovertible 

deductive proof, but I have attempted to explain why each element in my characterization of 

liberalism in general and the hybrid view in particular is more plausible than its 
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competitors. My defense of the hybrid view will remain incomplete, however, until I 

consider and dismiss possible objections to the implicatiqns of my proposal. It should be 

recalled that both the consent and teleologic.al models provide plausible justifications of the 

state's claim to its territory, and each was finally rejected only after we discovered the 

unacceptable answers it generates to questions of secession and political self-determination. 

With this in mind, I will consider what I take to be the most compelling potential objections 

to my view. I hope that this chapter will not only show that the hybrid view is without 

awkward implications, but will actually further illuminate the nature and strengths of this 

model. 

The Principle Of National Self-Determination 

First of all, we must consider the implications of my hybrid view in light of the 

principle of national self-detennination featured in chapter two. The latter maintains that all 

and only distinct peoples or 1lations have a moral right to political self-detennination. This 

proposal is by far the most popular solution to the question of political self-determination 

among political theorists and international lawyers, and thus it is incumbent upon me to 

explain both how my view relates, and is preferable, to this principle. This hybrid model 

does not perfectly coincide with the dictates of the nationalist principle, but I believe it 

accords with the element of truth behind the latter and is correct to deviate from it in the 

cases it does. 

I suspect the principle of national self-determination continues to enjoy such 

support despite noted difficulties with its application and defense simply because it is the 

most salient of pretheoretic options.! That is, theorists are attracted to the notion of self

determination, and since individual persons seem inappropriate as subjects of political self

determination, they decide that the proper subjects must be groups, and of these, the most 

obvious choice is a 1latio1l or people. Thus theorists ultimately conclude that all and only 

--------_ .. __ . 
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nations have rights to political self-determination. Even if we disregard the difficulties 

involved in determining which groups qualify as nations, we must still reject this principle 

for its unacceptable conclusions. Contrary to the principle, I submit that if a group clearly 

constituted a nation but could not sufficiently perform the functions of a state, then this 

group' would not have a legitimate claim to form its own state. Contrariwise, if a second 

group clearly did not qualify as a nation and yet was fully capable of performing the 

functions that a state must, I maintain that its existing state would not have sufficient 

grounds for denying its political liberty. 

Even though there is not the perfect correlation ,between a group constituting a 

nation and it having the political discretion that theorists too often assume, there is some 

truth underlying the principle of national self-determination, and this is captured in my 

account. The truth is that (1) nations tend to be more cohesive than other groups of their 

size, (2) the welfare of a nation is crucially important to the members of this nation, and (3) 

this welfare can be enhanced by increased political autonomy for the nation. These 

concerns can be accommodated by my hybrid model in the following two ways. First, 

although the fact that a group constitutes a nation is not directly important on my model 

(since what is essential is that the group have the ability to govern itself), it is indirectly 

significant since a nation's increased cohesion makes it better able to perform the functions 

that a government must and, consequently, makes it a better candidate for the right to 

secede. And second, since nationalists value political self-determination more highly than 

non-nationalists, this gives their claims to political self-determination an urgency which the 

claims of other groups lack. This is significant since it may be that political stability would 

be jeopardized if all groups of a certain size and specification were allowed to secede, but 

that the political climate could easily withstand a limited number of these groups forming 

their own states. Under these circumstances we would look for some criterion to 
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distinguish among the eligible groups that want to secede, and the nation/non-nation 

distinction could well be the deciding factor. 

Here a critic might object that I have failed to adequately appreciate the importance 

of cultural identity. More specifically, it might be claimed that my conception of persons, 

as in all liberal theories, is excessively atomistic insofar as it fails to fully appreciate the 

extent to which a person's identity and welfare are inextricably linked to her culture. What 

is more, the objections runs, any theory that did adequately recognize this social feature of 

persons would provide much more room for secession grounded in national self

determination than I do. While I concede that some liberal theories have undervalued the 

social nature of humans, I believe there is nothing in liberalism, properly understood, that 

precludes recognizing the importance of the welfare of one's culture to the members of that 

culture. Nonetheless, I deny that this recognition necessarily requires more expansive 

secessionist rights for distinct cultures. 

Before explaining the grounds for my belief, it is important to distinguish between 

two sets of circumstances in which people with a distinct culture might wish to secede. A 

group might claim a right to secede because their culture is floundering as a result of unjust 

treatment on the part of the remainder state. On the other hand, a distinct people might seek 

secession, not because they have been treated unjustly, but merely because they believe that 

their culture will not survive in any meaningful fashion so long as they remain in the 

existing political union. The difference between these two cases is that the first culture was 

internally secure and became vulnerable only after being treated unjustly, whereas the 

second culture is a weaker one that is not strong enough to survive in a pluralistic society 

even when its people are individually and collectively treated justly. I will consider only 

the latter type of case here. Examples of the former may constitute clear instances of 

justified secession, but they are not cases of secession grounded in political self-
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determination since much of the claim to territory would be grounded in the remainder 

state's forfeiture of that territory because of its other injustices.2 

Accordingly, I will concentrate on what might be dubbed "intrinsically precarious 

cultures" so that we can identify instances of permissible secession in which no injustice 

has been performed. If we determine that a group may permissibly secede when its culture 

is imperiled and secession would secure it, then we have identified a case in which a party 

wishi~g to secede initially stands in a position of dominion regarding political territory; it 

has a primary right to secede. This would be in tension with the traditional model which 

maintains that a party occupies this privileged position only once the existing state has 

treated it unjustly and refused to cease and make amends.3 

The strongest argument for a culture's claim to territory has been initiated by Will 

Kymlicka and expanded by Allen Buchanan.4 This argu~ent appears to require only two 

steps. The first is the assertion that an individual's identity is partly constituted by her 

culture and thus her personal well-being is tied to the health of her culture, so that the 

flourishing of a culture is a morally important end for its derivative effects upon 

individuals' well-being. This strikes me as an extremely plausible claim. The task of 

fashioning a life one finds meaningful is made much less difficult for one who identifies 

with a particular culture. Cultures might be differentiated and identified by a number of 

features, but perhaps their most valuable characteristic is that they involve values regarding 

humans and their conduct. If a person identifies with her culture, she is able to create a life 

she finds meaningful by embracing the values her culture appreciates. Without 

identification with a particular culture and its values, or with identification with a culture 

that is splintering and therefore extending mixed value messages, the task of finding (let 

alone living) a life that has meaning to oneself is a daunting, if not hopeless, challenge. 

This explains (and is confirmed by) the difficulty of being a feminist woman in the United 

States today. On the one hand, our culture celebrates equality and encourages each 
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individual to strive for independence. On the other hand, our society is a honibly sexist 

one that punishes women reluctant to accept the second-class status it reserves for them. 

With these mixed messages, no station is immune from deep-rooted feelings of failure and 

inadequacy. 

The second premise is that many struggling cultures could be strengthened if 

allowed to secede and form their own political unit. This also seems true. Again, a 

culture's strength, qua culture, can be measured in a number of ways, but certainly among 

its most important features is the strength and coherence of its values. Thus a culture's 

strength is largely tantamount to the degree to which its members believe in and adhere to a 

consistent set of values. Since an individuals' values can be significantly influenced by her 

state's political process (in terms of what conduct is legal, the state's method of collective 

decision making and collective action, as well as the general relationship between private 

affairs and the state's offices), it is easy to believe that any given culture could be hurt or 

helped a great deal by its political state. It fO,lIows that a culture might very easily be able to 

strengthen itself with increased political self-determination. 

While I contest neither of these premises, I remain unconvinced they are jointly 

sufficient to justify secession for all vulnerable cultures. This argument shows that there 

are moral reasons in favor of a cultural group's claim, but these moral reasons must be 

balanced against the existing state's claim to the territory and the rights of all third parties 

effected before we could come to a conclusion regarding secession. Reasons like those 

outlined just above speak to the importance of community and culture to persons. 

Once this social aspect of humans is appreciated, it is incumbent upon liberal theory 

to recognize that groups as well as individuals can be the locus of political rights. It makes 

sense to concede all this, however, and still deny that groups have a right to secede in the 

interest of cultural preservation. The reason for this, in short, is that liberalism may require 

an existing union to extend a variety of group rights to a culture while it is still a portion of 
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the existing union, and hopefully these advantages will enable the culture to flourish. If 

they do not, however, the state must not let the group take extreme measures that violate the 

rights of individuals within the culture. Thus any group that wants to secede to preserve its 

culture would do so under one of two conditions. First, if the state has not extended to the 

group all the rights that liberalism requires, then they may well have a claim to the territory. 

However, this claim is grounded in an assertion that the state acted unjustly in violating the 

group's rights. Second, if the group has been extended all the privileges consistent with 

the rights of the individuals constituting that group, however, then the group's interest in 

seceding to form a society that better fosters its cultural values would be one that would 

violate individuals' rights and therefore may be permissibly denied because of its 

illiberality. In brief, I suggest that conceptions of liberalism should be amended to include 

more expansive notions of group rights, but that a group should be allowed neither to 

engage in illiberal practices within the state nor to secede to form an illiberal state of their 

own. When the state legitimately denies a group the right to secede, it may do so either to 
I 

protect the rights of individual adults or because of soft paternalistic concerns. 

A contemporary example of just this type of problem is the Canadian province of 

Quebec.. The Quebecois claim that they have a right to secede in virtue of a number of 

considerations, including rectificatory justice (a portion of what is now the Quebec 

province was a French settlement that was forcibly annexed by the British), but their most 

celebrated and compelling claims have focused upon the necessity of independence for 

cultural preservation and security. The Quebecois are a francophone group with a culture 

very distinct from the rest of Canada. They claim that their culture has been diluted, is 

waning because of its affiliation with the rest of Canada, and can be strengthened only by 

increased political control. 

Canada exercises a very loose federalism that extends Quebec (along with the other 

provinces) a great deal of political autonomy. If the QueDecois have a legitimate claim to 
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even greater control over language, political, and other group rights, then the Canadian 

government is obligated to extend this to them. If extending these additional group 

advantages would violate the individual rights of those living within the province, 

however, then the Canadian government is justified in (indeed, it is required to) withhold 

these group rights.S 

, It is crucial to notice, though, that neither case is one of secession being justified by 

appeal to cultural self-preservation. It is true that secession might ultimately be justified if 

the state refused to grant those group rights to which the Quebecois are entitled, but even 

then the right to secede would be a derivative, remedial right that is grounded in past 

injustices rather than directly in cultural preservation. Thus we see that liberal governments 
, 

ought to grant all those group rights necessary to preserve cultures, with the proviso that 

these group powers are consistent with individual rights. And when the group's preferred 

political arrangement would transgress individual moral rights, secession is not a 

permissible solution since the seceding state would then violate these same individual rights 

which required that the group privileges not be extended in the initial state. 

One might object that these individual rights would not be violated in cases in which 

all persons of a group unanimously accepted the group rights. This response is insufficient 

for two reasons. First, as Terry Price has pointed out, additional group rights will not be 

necessary in cases where anything near unanimity can be achieved because imperiled 

cultures are specifically characterized by the deep divisions of values that preclude 

consensus on group rights.6 And secondly, groups rights like secession can be denied 

even where unanimity obtains among adults for reasons of soft paternalism.7 Soft 

paternalism, as opposed to hard paternalism, occurs when a state justifiably interferes with 

a group's activities (even though the adults in this group have every right to organize 

themselves in any manner they choose) because of the effect that this activity has upon third 

parties (most often young children) who have not reached majority and thus are not in a 
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position of moral dominion with respect to their conduct. Soft paternalism is paternalistic 

but in an acceptable manner since it involves interfering on the behalf of ones that do not 

yet have complete rights of autonomy. 

To see the relation between soft paternalism and secession, consider the relationship 

between the United States and the Amish. Liberalism requires that the United States let the 

adult Amish, or any other group of adults, organize thems~lves in any manner they choose. 

A point of concern, however, is that the Amish not order themselves in a manner that 

denies their children an effective choice to live a different type of life.8 The principal debate 

in this historical case has revolved around schooling. The Amish would like to keep their 

children away from the public schools because they are worried about their corrupting 

influence. The state is concerned about the Amish educating their children on their own, 

however, because of worries that the children may be shaped in a manner that precludes 

effective choice concerning how to live as adults. The compromise arrived at by the United 

States Supreme Court has been to allow the Amish to have their own schools as long as 

they structured them in a manner the state finds acceptable.9 

Another possible solution that has been suggested for this type of problem is 

secession. As Buchanan writes, "Allowing secession for groups whose values threaten the 

liberal framework, but wish only to separate from and not overthrow it, appears to be an 

attractive way for liberals to avoid the allegation that they had to destroy liberalism in order 

to save it." 10 Or in the case of the Amish, the United States could let the Amish secede so 

that the state need not be intolerant. This option provides no solution, however, since it 

allows the Amish children's rights to be violated. ll If the United States is genuinely 

justified in interfering with the Amish practices (which it is if the Amish are violating their 

children's rights), then they are equally justified in denying secession so that these same 

children are protected. Secession appears the best solution only if liberalism requires 

complete tolerance, but it need not. Liberalism requires that a state not interfere with its 
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citizens' self-regarding behavior, but it also demands that the state intervene when its 

citizens are violating the rights of others. If a group of People, qua group, has a right to 

certain advantages in virtue of the value of their culture, then the state must grant and 

protect these group rights. But if there are additional advantages which, despite their 

effectiveness, the group has no right to, then the deprivation of these advantages cannot 

ground a valid claim to the state's territory. 

We may conclude that, in the absence of injustices that have damaged a group's 

culture, the appeal to cultural preservation does not in itself justify secession. As my 

hybrid view indicates, a group's cultural status can strengthen its claim to group rights, but 

the fact that a group constitutes a nation (indeed, even if it constitutes a nation with a 

vulnerable culture) does not entail its right to secede. Thus the hybrid model accords with 

the element of truth in the nationalist principle but is correct to deny that there is a perfect 

correlation between being a nation and having a right to seCede. 

Dependence Upon International Landscape 

One might object that the hybrid view makes a group's right to secede excessively 

contingent upon the wishes of the existing political states.l 2 This is because my model 

asserts that a party may secede only if it can perform the functions of a state, and a group's 

ability to perform these functions depends upon how other states would treat it. If Arizona 

wanted to secede from the United States, for instance, its viability as an independent state 

would depend upon how Mexico and the remaining United States would interact with it 

once it gained its independence. If both Mexico and the Unites States ignored it, then 

Arizona would be a viable state if it could self-sufficiently manage all of its internal affairs. 

If the foreign powers either offered assistance or at least engaged in economic trade with 

Arizona, then the latter would require less independent capabilities in order to be a viable 

state. If one of the states adopted an aggressive military policy towards Arizona (without 
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the other providing military assistance), on the other hand, then Arizona would need to 

have sufficient military capacities in order to constitute a viable state. Thus we see that a 

single secessionist party with the same geographic, economic, cultural, and military 

resou~ces mayor may not be a viable state depending upon how neighboring states would 

treat it. And because a party has a moral right to secede to form its own state only if it is 

able to perform the functions that a government must, this leads to the ironic conclusion 

that a party which has less geographic, economic, cultural, and military resources than a 

second might still have a right to secede when the second does not (either because the first 

has neighboring states that are willing to assist it or because the second has neighboring 

states that will aggress against it). Even more curiously, however, it seems that in some 

cases the potentially neighboring states can ensure that a party does not have the right to 

secede by making plain their disinclination to assist or cooperate with the potential new 

state or by expressing their intention to actively aggress against this group should they 

achieve independence. In sum, one might object that the hybrid view is mistaken since it 

implies that the disposition of existing states can sometimes determine whether a party has 

the right to secede or not. 

Before I explain why I am not embarrassed by the hybrid model's recognition that 

neighboring states can playa role deciding which parties have a right to secede, I will offer 

two reasons why this role of the international community is not as significant as one might 

expect. First, it should be obvious that a potential remainder state cannot justifiably deny a 

secessionist movement's appeal on the grounds that the remainder state will attack it after 

the secession. This would be analogous to A insisting that B has no right to sell B's gun to 

A because A would shoot B with it after the purchase. Just as we recognize that B has a 

right to offer B's gun for sale to A and that B would subsequently have a right not to be 

shot by A; we know that a legitimate secessionist movement has a right not to be attacked 

by the remainder state from which is seceding, and a potential remainder state cannot 
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threaten an attack in order to establish that the secessionist party has no primary right to 

secede. Second, there may be many cases in which a secessionist party has a right to 

secede with a military alliance from the remainder state. Recall from chapter one that I 

emphasized the distinction between political self-determination and other rights and duties 

of justice. At that point I noted that a secessionist movement might be justified in seceding 

only under the condition that it continue to transfer funds or militarily defend the remainder 

state. If a seceding party can owe a debt of military defense to its remainder state, though, 

then it is also conceptually possible that the remainder state could owe this same debt to a 

country that had seceded from it. And if this is so, there may be many fewer cases in 

which the aggressive intentions of neighboring states would be threatening enough to 

jeopardize a secessionist party's ability to perform the functions of a state. 

It is also worth noting that one cannot object that each secessionist party must be 

able to defend itself from its neighbors in order to have a right to secede, unless she is 

similarly willing to insist that existing states must satisfy this condition in order to maintain 

their sovereignty. We should be reluctant to accept t~is latter requirement, however, 

because there are many current states whose sovereignty we would not question even 

though they clearly could not effectively defend themselves from an neighbors attack. It is 

doubtful whether Canada would be able to effectively resist an all-out attack from the 

United States, for instance, and yet certainly we would not insist that Canada has no 

sovereignty. This would be tantamount to claiming that A has no liberty rights against B 

merely because B has the physical strength force A to act as B wishes. Since we 

distinguish between physical might and moral right, however, we understand that Canada 

has rights of political self-determination against the United States, A has rights against B, 

and a party may have a right to secede even when it could not defend itself from all its 

neighbors without help from another state. 

---------- ------------.--
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Given these considerations, it is clear the military dispositions of neighboring states 

are not as significant as we might initially expect. Still, I concede that there are some cases 

in which the international climate can playa role in deciding which parties have a right to 

secede. I would even concede that this claim initially strikes us as curious or awkward. 

But I maintain that after reflecting upon the grounds of political legitimacy in general, we 

see that this conclusion is actually a virtue, rather than a liability, of the hybrid view. To 

see this, recall why we deny that each individual has an unlimited right to political self

determination and its implication that any individual could permissibly secede from her 

existing state. The hybrid view recognizes a presumption in favor of this liberty; it merely 

stops short of insisting upon the absolute weight of this liberty in the face of Hell or high 

water. My hybrid model suggests that political liberty ca~ be limited in all and only those 

cases in which the exercise of this liberty would lead to harmful circumstances. 

In the last chapter I suggested that the restriction of a party's political liberty is 

analogous to the limitation of the car driver's liberty to drive in solitude from Pleasantville. 

What is important to recognize for our purposes here is that in each case the party's liberty 

is legitimately limited because of how others will respond to the situation after the act in 

question. In the case of the car driver, she is required to take the hitchhiker out of 

Pleasantville because of the harms that others might inflict upon this hitchhiker if she were 

left there. In the case of the secessionist party, she or they are required to stay within the 

existing political union for reasonable fear of how others will harm those citizens of the 

fractured remainder state with its ineffective legal regime. As I argued above, each 

limitation of liberty is legitimized by the benefit to others principle because it is others who 

would be the proximate cause of the harm. One is required to benefit these people by 

helping them avoid the harm. In both cases the moral reasons generated by the impending 

harm to the second party outweigh those reasons involved in the first party's dominion 

concerning their own affairs. 
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As each of these instances demonstrates, then, there is nothing nonsensical about 

the potential behavior of others playing a role in establishing the boundaries of one's own 

moral liberty. As a result, we should applaud rather than criticize the hybrid view for its 

ability to recognize that the scope of a party's political liberty can be affected by the 

predicted behavior of neighboring states. If the fact that existing states can playa role in 

determining whether a particular party has a right to secede seemed curious to us initially, 

that is probably only because we did not fully appreciate all the dynamics of political 

legitimacy and the elements which justify a state in restricting the political liberty of its 

citizens. 

The Hybrid View Does Not "Take Rights Seriously" 

This objection might arise in response to my treatment of the previous concern. 

One might object that if the hybrid view implies that a party's right to secede must be 

adjudicated on a case by case basis, then it does not "take rights seriously." Moral rights, 

the objection continues, are like moral furniture or pillars that we can rely upon. We think 

of a rightholder as advantaged because she occupies a privileged moral position even in the 

face of other people's mercurial whims and fancies and the competing moral reasons they 

generate. If my view is that the right to secede must tre reassessed in every potential 

conflict and is at no time immune to being outweighed by more pressing moral concerns, 

however, then it seems that any putative right to secede that I claim to have discovered is 

not a robust one that a party can rely upon. My response to this objection is two-fold. 

First, it is perhaps a lamentable fact that there is no right to secede which can rule out all 

competing concerns to the contrary, but it is nonetheless an unavoidable fact derived from 

the nature of moral reasoning. And second, conceiving of rights as constituted of reasons 

rather than derived from rules must not be mistaken for retreating to a mere utilitarian 
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calculus of harms and benefits. The former understanding of rights still leaves ample room 

for us to "take rights seriously." 

It follows from my analysis in chapters three, five, and eight that any party's right 

to secede must ultimately be assessed on a case by case basis. I admit that it would be 

convenient and reassUling if moral rights were fundamental positions which followed from 

exception less rules, but this model of moral reasoning is precisely what led early utilitarians 

to correctly reject natural rights theorists, specificationists and prima-facie rights theorists to 

reject the understanding of rights as general and absolute, and allowed us to dismiss the 

rigorous libertarian position. While the embellished language of natural rights theorists and 

the charged rhetoric of manifestos on human rights often encourage us to think of moral 

rights as perfectly general and absolute positions that give agents dominion over all second 

parties even in the face of hell or high water, there simply is no plausible account of moral 

reasoning to support this understanding. We may regret that we are unable to take rights , 

this seriously, but we must not let this regret prompt us to accept an implausible and 

indefensible position on the right to secede grounded in self-determination. 

Conceiving of moral rights as placemarkers for moral reasons still allows us to take 

rights seriously, though, since it neither entirely diminishes the advantages of actually 

being a rightholder nor requires that we adopt a strictly utilitarian account of moral 

reasoning. First of all, even if one adopts a specificationist model in which having a right 

does not entail dominion over all second parties, it does nothing to diminish the advantage 

in each case a right actually exists. The freedom and control involved in the dominion of 

rights extends to those parties with a right to secede, so that they may either secede and 

form an independent state, secede and merge with another state, or even not secede if they 

so choose. This position of dominion protects them from paternalism since it allows them 

to choose an option even when it will not maximize their economic or other interests, and it 

allows them to choose among a variety of options not all of which necessarily maximize 



218 

utility. In short, actual rightholders still have a freedom and control which is valuable 

enough to be taken seriously. What is more, it is important to recognize that just because a 

right must be understood as a placemarker for moral reasons, it does not follow that these 

moral reasons are exclusively utilitarian. As I explained at the end of chapter five, the 

liberal emphasis upon individual liberty is tantamount to an appreciation of the moral 

reasons in favor of liberty. These moral reasons cannot be accurately captured on a strict 

utilitarian model and are often sufficient to give parties the liberty to act in ways that thwart 

utility maximization. Thus the mere fact that the moral reasons in favor of individual 

political liberty can be outweighed (when the exercise of this liberty will lead to sufficiently 

harmful circumstances) indicates neither that the hybrid view relies upon a strictly utilitarian 

calculus nor that it cannot accommodate a weighty presumption in favor of individual 

liberty. 

Finally, it is unclear why anyone would insist that my conclusions about case by 

case analysis imply any nonchalance about rights in the first place. Recall that I suggested 

states should evaluate secessionist appeals in a manner analogous to the fashion in which it 

reviews requests for drivers' licenses. Would anyone object that this latter procedure fails 

to take seriously the right to drive? I sincerely doubt it. Our case by case evaluation of 

potential drivers in no way suggests a lack of concern about driving rights. It indicates 

only that we are also concerned about people being injured by unsafe drivers. Similarly, 

my insistence that each secessionist appeal be evaluated individually stems not from any 

nonchalance about rights of political self-determination, but from a concern about people 

being harmed by an unstable or unjust political arrangement. 

In sum, while it is true that the hybrid view rejects the implausible conception of all 

liberty rights as general and absolute, it nonetheless places a premium upon individual 

liberty that precludes utilitarianism and leaves ample room for extensive and valuable 
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positions of dominion. Such a view cannot reasonably be accused of failing to "take rights 

seriously. " 

Hybrid View Focuses Upon The Wrong Function Of Government 

This objection accuses my particular hybrid view of incorrectly isolating the state's 

ability to field an effective legal regime as the only morally decisive factor. People might 

object that I have neglected the state's ability to perform a sufficiently diverse set of 

economic or military functions, for instance. This complaint is not directed at the hybrid 

account of political legitimacy in general, but is aimed at my particular brand of hybrid 

model. This objection accepts that a state can be teleologically justified in virtue of the 

functions it performs, but rejects my specific account of what these functions are. More 

specifically, one might object that it is not enough that both a secessionist party and its 

potential remainder state could adequately secure peace and protect rights, each must also 

individually be able to continue the level of economic comfort and military security that the 

initial state enjoyed. I must admit that I am much more ~nsistent upon, and confident of, 

the general hybrid model of political legitimacy than the specifics of the particular version I 

adopt here, but I nonetheless think there are good reasons for the latter as well. 

The hybrid view explains that political liberty may justifiably be limited in all and 

only those cases that its exercise would lead to sufficiently harmful circumstances. As I 

noted in chapter eight, my particular hybrid view relies upon a number of empirical 

premises about what is required to secure peace and protect rights. This thesis is almost all 

theoretical, and while I have furnished arguments to support these premises, I have not 

offered extensive empirical analysis. What is more, I have conceded that if others could 

provide compelling arguments for a competing position, I would gladly revise my 

particular hybrid account in the appropriate manner. With all this said, I nonetheless 

---------- ------------
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believe that there are good reasons for focusing solely upon a state's ability to secure peace 

and excluding other concerns like economic efficiency and military might. 

First of all, since Thomas Hobbes theorists have identified the state as the unrivaled 

power in a given territory.13 Any particular state may perform countless other functions 

for the community within its territory, but only its ability to effectively control and organize 

its citizens' behavior is essential to it qualifying as a state. Second and more importantly, 

the newly independent state and remainder state might cooperate economically, militarily, 

or in other manners without losing their political autonomy, but a party that is unable to 

independently secure peace thereby fails to constitute a state. The seceding party might 

form a military alliance with the remainder state, for instance, in which both states agree to 

defend the other against third party military attacks. As I' explained in chapter one, this is 

why concerns like economic and military matters can provide only limiting conditions upon 

secessionist movements; they cannot make them altogether impermissible. If the loss of the 

seceding party and its territory would be economically or militarily costly to the remainder 

state, this may justify limiting the party's right to secede with the condition that it continue 

to offer economic or military aid after achieving independence; but it cannot justify denying 

the seceding party's right simpliciter. Thus I single out a state's ability to field an effective 

legal regime as the sole criterion of a seceding party's right to secede since other concerns 

can generate limiting conditions upon, but cannot entirely limit permissible secession. 

A critic might claim that I misunderstand the relationship between compatriots and 

their duties. It might be asserted that these economic and military duties would not 

continue across political borders because they are owed only to fellow citizens. Once the 

state is divided, the complaint runs, the duties to assist are extinguished. I maintain that 

this view of special duties as owed only to fellow citizens is confused, and I cite my 

arguments against the associative duties among compatriots in chapter six and my 

arguments in favor of positive duties to strangers in chapter eight as defense of my 
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assertion that these duties are owed generally to persons as such and not merely to citizens. 

A theorist might respond to this last statement, however, by asserting that the duty is in fact 

general in derivation (that is to say, it is the second party's huma1lity rather than her 

citizellship which grounds the duty) but specific in direction (which is to say that the 

citizenship merely "picks-out" who is to be the recipient of the general duty). 14 

While this latter move is from a more plausible account of specific duties, it is 

insufficient to make secession impermissible. This is because there is no general duty 

against secession in cases in which it will not produce harmful consequences, so there can 

be no specific duty to one's compatriots against this secession (since this model requires 

that the specific duties are merely specially directed general duties). So even if there is a 

specific duty which is either generated or specially directed by the bond of citizenship, the 

content of these duties cannot make secession itself impermissible. The most they can do is 

require that the former citizens of the newly independent state continue to honor those 

economic and military duties (which initially arose only because of fellow citizenship) even 

after the secession. 

In addition, a secessionist party need not demonstrate its economic or military 

strength as an essential characteristic for the right to secede because some groups might be 

willing to secede despite, or even in the interest of, a less ~fficient economic system. Since 

rights-based liberalism leaves room for agents to occupy positions of genuine dominion, a 

party with a right to secede may exercise this right in a manner that does not necessarily 

maximize its economic, military, or other type of well being. A particular cultural group, 

for instance, might judge its political independence to be worth a significant decrease in 

economic standard of living. Indeed, a group might even covet a less efficient economic 

system because they believe that the spiritually numbing jobs and consumer lifestyles 

involved in modem capitalism with its specialization oflabor hinder their efforts to live the 

good life. 
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In sum, I defend my focus upon a state's single function of securing peace and 

protecting rights because this alone cannot be transferred from one independent state to 

another. (Since if one independent state provided the peace and security in another territory, 

it would be the effective power in that territory and thus would preclude a second party 

(which necessarily lacks the relevant power) from being an independent state.) This is 

crucial because it suggests that this factor alone can decide the permissibility of a 

secessionist movement since it alone would result in sufficiently harmful circumstances. 

Other factors like the economic and military strength of the seceding and remainder groups 

are important concerns which might well shape the conditions under which secession is 

permissible, but they cannot preclude permissible secession altogether,15 

Liberalism Is Indeterminate With Respect· To The Right To Secede 

This objection notes that liberalism is indeterminate with respect to the right to 

secede because various liberal models will generate different answers to questions of 

political self-determination. According to my analysis above, liberal theories might diverge 

on this point because different liberal theories can take the state to be teleologically justified 

in virtue of performing different vital functions. A particular hybrid view that requires a 

state only to provide an effective legal regime, for instance, will leave more room for rights 

to political self-determination than a second view in which the state must also enjoy a 

certain degree of economic self-sufficiency. I concede both that competing liberal models 

generate divergent answers to this question and that there may even be difficult or 

borderline cases on any given particular model. I nonetheless submit that (1) we should 

neither be surprised nor alarmed by this variation among liberal models, that (2) the 

difficult cases within a given model do not spring from any i1ltrinsic indeterminacy, and 

that (3) policy can easily be crafted to deal with these borderline cases. 
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The reason we should reasonably expect and comfortably accept the differences 

between liberal theories on this issue is because there is similar variation amongst 

competing liberal models on other matters as well. This is because a political theory 

qualifies as liberal in virtue of its emphasis upon liberty, but liberal theories can vary 

depenping upon the extent to which this liberty is valued and the role other elements play in 

each given theory. Thus we should expect a great deal of variation between the liberal 

position of libertarianism and a second genuinely liberal view which balances its emphasis 

upon individual liberty against the competing values of communal cohesion, cultural 

diversity, and economic equality. For instance, notice the extent to which different liberal 

views generate divergent conceptions of property rights and the permissibility of 

redistributive programs. In short, once we recognize that liberalism designates a family of 

political theories rather than just one, we appreciate that the different models in this family 

will generate a spectrum of positions on secession just as they do on other issues. 

Some philosophers might object to this response by noting that there will be 

borderline cases even within each particular hybrid view. I would concede that such 

difficult cases can arise but would note that these cases do not derive from an intrinsic 

indeterminacy like that which riddles the associative model or the nationalist principle. 

Furthermore, the type of policy required to adjudicate these borderline instances is clearly 

implied by the model itself. Borderline cases can arise on an hybrid account because any 

such model necessarily involves views about the functions which justify a state, and there 

can be parties whose ability to perform these functions are difficult to assess. Thus the 

problem emerges only because of a difficult counter-factual empirical assessment. It is 

important to recognize that these borderline cases do not arise from any intrinsic 

indeterminacy, though, because the criteria are explicit and, at least in principle, definitively 

answerable. This contrasts with the difficulties which can emerge on either the associative 

model or the nationalist principle. There the indeterminacy is intrinsic because each model 
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is unable, even in principle, to give definitive answers to all questions. In the case of the 

associative model it is because the association is a nebulous bond that neither derives from, 

nor generates, explicit arrangements; and in the case of the nationalist principle there is no 

explicit list of the necessary and sufficient elements of a nation, so there is not even in 

principle a definitive criterion with which to distinguish an:t0ng borderline cases. 16 

And finally, unlike the associative and nationalist approaches, the hybrid view 

informs us as to how any borderline cases must be adjudicated. Recall from the second 

chapter that policy concerning borderline cases can sometimes be crafted in such a way as 

to provide for some benefits without allowing for any harms. With abortion, for instance, 

if the borderline cases are all in the second trimester of the gestation, and if we want above 

all to ensure that the fetus' right to life is not in jeopardy, we can still craft a policy that 

provides some autonomy for the woman by allowing potential mothers to abort in the first 

trimester. Similarly, with secession, if we believe that when parties unable to perform 

certain functions secede it will lead to harmful circumstances, and if we want above all to 

avoid these harmful circumstances, we can still construct a policy that provides for some 

political self-determination by allowing only those parties which could clearly perform the 
, 

necessary functions to secede. Policies for adjudicating borderline cases do not similarly 

suggest themselves on the associative or nationalist models, however, since neither view 

clearly suggests how the competing factors for and against permitting secession must be 

balanced. 

In sum, we may conclude that there is nothing problematic about liberal theories 

containing different implications regarding secession and self-determination, that borderline 

cases within a particular hybrid view arise only from the difficulty of making empirical 

predictions rather than because of any indeterminacy intrinsic to the model, and that even 

these borderline cases can easily be adjudicated with a policy suggested by the hybrid view. 
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What About Those In The Seceding Group Who. Do Not Want To Secede? 

This objection notes that not all people in a viable secessionist party will prefer 

secession and then questions the circumstances under which a group can be said to want to 

secede and the status of those in the group who do not want to secede. 17 I suggest that a 

group can be said to prefer secession, as a group, when at least a simple majority of the 

people actually prefer to secede. I concede that my model requires some among the group 

must move to a dispreferred political arrangement, but I argue that my model is correct to 

honor some people's preferences regarding political self-determination and not others. 

While all prefere1lces concerning political self-determination are not honored, all rights are. 

In order to defend my endorsement of the simple majority as sufficient for a viable 

potential state to secede, I must explain why I will respect the preferences of the majorities 

of some groups but not the majority of others. In other words, I must answer the objection 
I 

that if I allow the B's to secede from A -land when the majority of B's want to secede, why 

not also allow the C's to secede from the newly formed B-land when the majority of C's 

are interested in doing so? And if I do allow the C's to secede from B-land under these 

circumstances, why not similarly allow the D's to secede from C-land when the majority of 

D's desire to secede? Presumably, the objection continues, my hybrid model will allow 

some but not all of these secessions. But how can I justify honoring the right to secede for 

the B's and C's, for instance, if I do not likewise honor D's' rights? It seems my model 

with its simple majority decision procedure must arbitrarily honor some and ignore other 

people's rights to political self-determination. I endorse a simple majority (as opposed to 

unanimity, a two-thirds majority, or some other fraction of the group) as the determinant of 

a group's interest in secession because this percentage maximizes the number of people 

who can have their preferred political arrangement without harmful circumstances resulting. 

Thus while it is true that the hybrid view will respect some people's preferences regarding 

political arrangements and not others, it does not differentiate between the two groups in a 
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morally arbitrary fashion. It selects people in such a manner so as to maximize political 

self-determination within the bounds of legitimately limited political liberty. To see this, 

consider the claims of the A's, B's, C's, and D's. 

First of all, I require only a strict majority of the B's in A-land to prefer secession 

because any other fraction would not maximize political self-determination. This is true 

because the greater the fraction over one-half required to make secession permissible, the 

greater the number of people who are denied the opportunity to secede (since requiring 

seventy-five percent would allow twenty-six percent of the people to deny seventy-four 

percent of the people their preference in seceding and requiring unanimity would allow one 

person to similarly deny ninety-nine percent of the people their preference in seceding while 

requiring only a simple majority to prefer secession entails that at most forty-nine percent of 

the people in B could be denied their preference in seceding). And I similarly do not 

recommend requiring less than the majority to suffice because this would allow a minority 

to force the majority into seceding (since requiring only twenty-five percent of the B's to 

prefer secession would allow twenty-five percent of the people to force seventy-five 

percent of the people into a dispreferred political arrangement whereas requiring a majority 

entails that at most only forty-nine percent of the people can be unwillingly included in a 

secession). 

Given these numbers, it is clear that questions regarding a group's preference 

concerning secession must be decided by a simple majority. The question remains, 

however, as to whether I will let the C's secede from B-Iand after allowing the B's to 

secede from A-land. If not, why not? And if so, then will I similarly allow the D's to 

secede from C-Iand? I respond that the B's, C's, and D's may each have the right to 

secede if each group could adequately perform the functions that a government must. If the 

B's can perform these functions and a majority of them want to secede, then they may do 

so. If there is a group of C's within B-Iand who are unhappy with the new political 
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arrangement, then the C's may also secede just in case they too are able to perform the 

necessary governmental functions. This same criteria would equally apply to subsequent 

groups like the D's and E's who might be displeased with the emerging political 

arrangement. In each case we examine whether the group is able to perform the essential 

functions and respond accordingly. We may legitimately honor the preferences of the 

majority of B's and C's but not the D's and E's, for instance, if the B's and C's could 

function as independent states while neither the D's nor E's could. Thus we are not 

making morally arbitrary distinctions but are standing on firm moral ground by making a 

distinction which provides the maximal political self-determination possible short of 

allowing harmful circumstances to arise. We admittedly must disregard some people's 

preferences, but we honor all rights. The reason that we may disregard some preferences 

is because the moral reasons generated by these people's positions are outweighed by the 

moral reasons generated from the harmful consequences which would result if their 

preferences were honored, and the reason that others have moral rights that we may not 

disregard is because the moral reasons in favor of their positions of dominion outweigh the 

moral reasons generated from the inconvenience of respecting their preferences. 

Before moving on, it is important to recall several features relevant to the hybrid 

view's distinction between those groups that have a right to secede and those that do not. 

First of all, remember that not all secessionist movements must be initiated in order to 

organize an independent political unit since a party might want to secede in order to join 

another existing state or even another seceding party. This is particularly relevant to the 

scenario involving the A's, B's, C's, and D's because it might be that, while the B's are 

interested in seceding from A-land to form their own state, the C's might subsequently be 

interested in seceding from B-Iand to rejoin A-land. This issue suggests the related point 

that, not only must a seceding party be able to perform the necessary functions of a state, 

but it must leave the remainder state similarly able to do so. Thus a group like the D's 
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might legitimately be denied the right to secede from C-Iand to rejoin B-Iand even when the 

new union between the B's and D's would be a viable state, if this secession would leave 

the C's unable to effectively govern as an independent state. 

Again, our rationale for allowing the C's to force the unwilling D's into the 

secession from B-Iand while not allowing the D's to subsequently secede from C-Iand is 

because this arrangement maximizes political self-determination (since the majority of C & 

D's wanted to secede from B-Iand even if the majority of D's alone did not). And finally, 

our distinction between concerns which can make secession impermissible and concerns 

which can merely restrict the c01lditions of permissible secession is relevant here. This is 

because it may be that the C's would be allowed to secede from B-Iand with the unwilling 
I 

D's but only if they agreed to compensate the D's in some fashion. Thus the preference of 

the D's could limit the conditions of C's right to secede even in cases in which they could 

not make the right as a whole impermissible. The amount that the C's must compensate a 

group like the D's could never be too substantial, however, because the hybrid view 

assumes that the C's are not only able to form a state but are able and willing to form a 

liberal state in which the D's individual and group rights are respected. Thus a move from 

B-Iand to C-Iand could not constitute an injustice requiring compensation for the D's, then, 

since the C's would not be allowed to order their state in any fashion conflicting with the 

rights for D's that liberalism requires. 

And finally, to those critics who object that I am far too cavalier about the 

individuals who the hybrid view forces to live under a dispreferred political arrangement, I 

note how many more people are in such circumstances with the traditional model. If a state 

retains its claim to territory unless it acts unjustly, as the traditional account presumes, then 

the citizens' preferences of political arrangement are irrelevant. One hundred percent of the 

people in a region might want to secede, and the state would not have to honor any of them 

(as long as the state had not violated any of their other rights). I was drawn to the question 
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of secession in the first place only because I was convinced that preferences regarding 

political arrangement are morally significant, and I regret that the hybrid model requires 

some to live in a dispreferred political arrangement; but the only way to avoid this 

conclusion is to endorse the consent requirement, unlimited secession, and all the attendant 

harmful circumstances. It is only for fear of these harmful conditions that I ultimately 

endorse the hybrid model and regretfully reject the claim that each individual is in a position 

of unrestricted moral sovereignty over her political affiliation. So given that the hybrid 

model is far more respectful of political preferences than the traditional account of political 

legitimacy and that I accept the reduced political liberty of the former only in order to avoid 

grievous harms, it hardly seems fair to accuse me or the hybrid account of being too 

nonchalant about those individuals who have no right to live under their ideal political 

arrangement. 

In sum, we must concede that any secessionist movement is likely to force some to 

secede against their will. Though it is regrettable that not all may live under the political 

arrangement of their preference, the hybrid model permissibly disregards the preferences 

that it does because it limits these cases to an absolute minimum. With the simple majority 

of preferences as the indicator of the group as a whole, the hybrid view maximizes the 

amount of political self-determination possible without jeopardizing political stability and 

the goods it provides. With an understanding of the goods of political stability and the 

moral reasons they generate, we see that the hybrid view respects all rights to political self

determination if not all preferellces. 

Fear Of Balkanization 

This objection consists of the worry that permitting secession will inspire a 

proliferation of secessionist movements that will ultimately lead to political instability. My 

response to this criticism is somewhat redundant upon my discussion of the previous 
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objection, but it is worth taking considering this particular concern separately since it is 

probably the most popular criticism of theories permitting secession. As Lee Buchheit 

writes; 

By far the most frequent cry raised against the principle of secessionist self
determination is that it will result in a multiplicity of small, squabbling States, 
especially in areas where tribal or clannish divisions are still pervasive. It WOUld, 
so the argument goes, give free rein to the parochial instincts of the countless 
insular groups around the world, resulting in an unhealthy fractionalization of 
previously unified States. Many of the resulting smaller units might then lack a 
viable economic base, strong political structure, and adequate military defense. It is 
assumed that this process, often termed Balkanization, would inevitably result in 
injury to both the internal social harmony of these territories and the general 
international order. 18 

Buchheit is quite right that this worry is "the most frequent cry raised against the principle 

of secessionist self-determination." Indeed, in chapter two we saw this concern with the 

principle of nationalist self-determination. As Ernest Gellner writes; "To put it in the 

simplest possible terms: there is a very large number of potential nations on earth. Our 

planet also contains room for a certain number of independent or autonomous political 
, 

units. On any reasonable calculation, the former number (of potential nations) is probably 

much, much larger than that of possible viable states."19 

Allen Buchanan objects to this criticism, however, at least as grounds for the 

impermissibility of all secession. He contends that it "proceeds by sleight of hand. It 

assumes, quite without warrant, that a right to secede must be an unlimited right - a right of 

virtually anyone to secede for virtually any reason. But one doesn't have to allow 

everything just because one allows something."20 While Buchanan is correct to note that 

not all arguments for the permissibility of secession are vulnerable to this objection, some 

certainly are, and it is incumbent upon me to explain why my hybrid view is not one of 

them. The principle of national self-determination, for instance, involves no element to 

restrict nations from seceding even when they are unable to govern themselves or when 

their political independence would in some other way undermine political stability. 
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(Indeed, as we discussed in chapter two, it is this very feature which has led many to label 

this principle as excessively ideal.) Thus while Buchanan is correct that not every 

argument in favor of permissible secession is vulnerable to the fear of Balkanization, I must 

explain the features of my hybrid view which distinguish it from objectionable principles 

like the nationalist one. 

The hybrid view of political legitimacy would never permit Balkanization because it 

is specifically designed to permit all secessionist movements except those which threaten 

political stability. I label it a hybrid view because it is a cross between the consent and 

teleological models, and its teleological element ensures that Balkanization will not occur 

since it is this feature that justifies restricting the political liberty of any party whose 

political preferences would lead to harmftfI circumstances. Thus, unlike the consent 

account or the principle of national self-determination, the hybrid view is constructed to 

allow a degree of political self-determination without permitting anything like Balkanization 

and the harm it involves. Indeed, there is a sense in which the hybrid view takes the fear of 

Balkanization as seriously as possible because it incorporates the threat of such an outcome 

as the Dilly principle to distinguish between legitimate and illegitimate secessionist claims. 

Cumulative Effects 

An important objection is that secessionist conflicts cannot be decided on an 

individual basis but require a global policy designed by a central agency. This criticism is 

analogous to G. A. Cohen's objection that Nozick's libertarianism is unacceptable for its 

focus upon individual transactions rather than the cumulative effects of an entire system of 

these transactions.21 Thus, just as one must regulate one's acquisition of natural resources 

or rate of pollution with an eye to how others are simultaneously acquiring or polluting, 

one cannot adjudicate a particular secessionist conflict without recognition of other 

secessionist movements and their cumulative effects. I concede that political self-
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determination, like natural asset acquisition and pollution, is best regulated with a central 

policy, but I assert that reasonable approximations can be made concerning individual cases 

even in the absence of a centralized agency. 

This objection is very sophisticated because it recognizes that political stability is a 

threshold good contingent upon the actions of others. Th~ idea here is that there are some 

secessionist movements that would not individually jeopardize political stability if no other 

movements like it arose but which would be disastrous for political stability if many similar 

secessions occurred. If someone like Henry David Thoreau were to secede from the 

United States with a modest piece of property, for instance, it might be that no bad effects 

would result for those remaining in the United States. If millions of people were to 

similarly secede, however, the negative effects that initially led us to reject the consent 

model would likely result. This is analogous to a single company's rate of pollution which 

might not be individually harmful to others, but which would result in a great deal of harm 

if thousands of other companies similarly polluted. We typically deal with the problem of 

pollution and other externalities at the national level by centrally specifying the rates at 

which various companies may permissibly pollute. Be~ause of the similarity between 

pollution and political liberty we might similarly suggest that questions of political self

determination must be decided by a policy dictated from a central agency. The problem 

with this proposal, however, is that issues of political stability would have to be 

adjudicated from an international central power and there is no such power which 

corresponds to a government on the state's level. The United Nations is the closest current 

approximation to such an international agency, but it suffers from its lack of power over 

individual states, it is reluctant to address matters of political self-determination internal to 

individual states, and it has not adopted the hybrid view of political legitimacy. 

While the United Nations does not currently have the hybrid model policy to 

adjudicate secessionist conflicts I would recommend, this does not preclude us from 
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evaluating such movements on a case by case basis. We must assess each particular 

party's claim in light of how a central policy would receive it if such a policy were in effect. 

This approach explains why we might legitimately deny someone like Henry David 

Thoreau the chance to secede when his individual secession would not by itself jeopardize 

political stability. It should be remembered from our discussion of the first potential 

objection in this chapter, though, that such a central policy might allow for some but not all 

secessionist movements that could not be universalized. In these circumstances a central 

agency could allow only the most urgent pleas for political self-determination like those 

made by groups with endangered cultures. I see no reason why considerations like these 

could not also be appreciated on a case by case basis until an adequate international policy 

becomes effective. 

In sum, I think this objection is correct to recogJ;1ize the desirability of a central 

international agency to create a policy to adjudicate all potential secessionist conflicts, but it 

is incorrect to presume it is impossible to discover the (im)permissibility of secessionist 

claims on a case by case basis in the absence of such an agency. It is unfortunate that we 

have no effective international power to perform this function just yet, but its absence does 

not change the (im)permissibility of any current movements or the inapplicability of the 

hybrid model any more than a state's lack of pollution laws makes unrestricted pollution 

morally permissible. 

Secession And Institutional Ethics 

The last objection I will consider is a complicated question regarding the board 

appointed to review secessionist conflicts. Throughout this discourse I have spoken of 

conflicts between a secessionist movement and its remainder state. In Chapter Seven I 

suggested that a liberal state should review secessionist appeals in a manner analogous to 

the fashion in which it monitors applications for drivers' licenses. A striking disanalogy 

---- --------- -- -- ----
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between these two roles of the state, however, is that the state is more prone to partiality as 

ajudge of appeals to political self-determination than it is in its role as a licenser of drivers. 

This is because the state itself is significantly effected by the outcomes of the former 

conflicts. Since the state is likely to suffer considerable losses in wealth, power, and 

prestige with each secession, it is liable to deny legitimate secessionist movements because 

of self-interested motivations. This suggests the need for an impartial judge (perhaps an 

international review board instituted by the United Nations) to adjudicate all secessionist 

conflicts. Uncertainty remains, however, regarding this ~eview board's role in reviewing 

these cases. In particular, will this board merely decide cases that have definitive moral 

answers independent of the board's presence, or is it the case that individual secessionist 

conflicts cannot even in principle be answered without considering the institution of the 

review board and the role it plays in securing political stability. I will address this question 

here. 

Though there may be room for positions between the two, there are a couple of 

salient answers to this question. This first is that instituting a review board will do nothing 

to causally determine the moral rightholder in any particular contlict; this board is required 

merely as an impartial judge of the relevant moral reasons. Proponents of this response 

suggest that the review board's role is analogous to a judge within a state's legal system. 

That is, if a judge is adjudicating a case in which Smi~h sues Jones for damages, the 

judge's presence plays no role in determining who ought to prevail. We have set up a 

judicial system only to ensure that people get what we already recognize is their due, not to 

establish what f<1ch is due. 

An alternative position is that secessionist conflicts are just one example of a whole 

class of moral issues that cannot be answered properly on an individual basis but must be 

approached on an institutional level. Theorists sympathetic to this view suggest that 

considering questions of political self-determination in terms of only the particular 

--------- --- ------.. -
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secessionist movement and its remainder state misleads one to an incorrect conclusion. 

There are numerous moral considerations that cannot be appreciated on this micro level, 

proponents of this second position continue. It is only when we approach the problem 

from the broader, institutional perspective that we understand all the moral factors that must 

be taken into account ell roule to the correct conclusion. Therefore, discovering the moral 

dynamics of secession is more akin to a legislator formulating a social policy on euthanasia 

than a judge deciding a particular civil suit once the relevant legislation has already been 

instituted. To elaborate, while it might appear that a doctor has the moral right to euthanize 

a particular patient living in unavoidable and intolerable pain when this case were 

considered on an individual basis, this doctor's moral responsibilities are seen to be much 

different when this problem is viewed from a social perspective. In particular, because of 

worries about how the social practice permitting physicians to actively euthanize their 

patients might be abused, we may decide that, as a society, we must not allow physicians 

to engage in active euthanasia. Once we see this, we understand that, despite how the 

moral situation might appear in a particular instance, th~ doctor does not have a right to 

actively euthanize a patient who is suffering horribly. Similarly, a proponent of this second 

view would urge that secessionist conflicts cannot be decided adequately on an individual 

basis, but can be adjudicated only in light of an international institution, the form it takes, 

and the policy it recommends. 

The solution that I endorse lies between these two poles. I think there is a single 

correct answer that any review board can and should find in each secessionist conflict. I 

believe that there could be times when the board makes the wrong decision and the parties 

will nonetheless be morally bound to comply. This sounds paradoxical, though, since it 

allows for situations in which a secessionist movement would have a moral right to secede 

if there were no review board but in fact has no moral right to secede after the review board 



236 

incorrectly concluded that they had no such right. I recognize that this view sounds 

curious, but I will explain why it is nonetheless correct. 

The first thing to recognize is that institutional concerns can be factored into the 

moral deliberation quite independently of any international review board. That is, one can 

consider the international climate of political stability and a particular secessionist 

movement's place in this climate without first constructing an actual institution to adjudicate 

conflicts. This is important for my argument because I certainly believe that a secessionist 

party must consider the morality of its movement in light of the cumulative effects of all 

similar movements that exist internationally. Earlier I suggested that restraining political 

liberty is analogous to limiting pollution insofar as one cannot consider only the effects of 

one's own actions but must instead consider what the pumulative effects would be if 

everyone similarly situated acted just as one would like to. It may be that a single act of 

pollution (secessionist movement) of this description makes no difference to the ecological 

(political) environment, but that the sum result of everyone polluting (seceding) in identical 

fashion would create harmful ecological (political) results. This is important because it 

shows that one could benefit from one's own act of pollution (secession) and still avoid the 

harmful consequences only by making a rr.orally illegitimate exception for oneself. The 

crucial point to notice for our purposes here, though, is that all of these concerns can be 

taken into account even in the absence of any actual review board. That is, all the relevant 

moral considerations are present before any board is instituted, so the board's presence will 

not change our moral conclusions about who's will ought to prevail in secessionist 

conflicts. Generally speaking, then, I believe the review board merely considers, rather 

than generates, moral reasons. 

Given my account above, I believe that an international review board is necessary to 

adjudicate conflicts of political sovereignty because of problems with impartiality and 

irresolvable contlict if secessionist movements and remainder states are left to decide these 
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issues on their own. Because this review board must be instituted only for practical 

concerns of adjudication and plays no role in creating the moral reasons either for or against 

any particular secessionist movement, each secessionist conflict has a definitive moral 

solution independent of the board. That is, there is a correct answer, however hard it may 

be to determine, to every case brought before the board. This much is relatively clear. The 

curious feature of my account remains, though, that a party might have no right merely 

because the review board (incorrectly) proclaimed that the balance of moral reasons was not 

in its favor. The board has the moral power to causally determine rights in this manner 

because of the important functions it performs. We want an institution to adjudicate matters 

of political self-determination because having a body internationally respected as an 

impartial judge of these affairs is important to protecting political stability. Because 

political stability is so important, there are moral reasons against (for) anything that 

weakens (strengthens) this institution's standing within the international community. And 

finally, since disrespecting the dictates of this board weakens this institution, there are 

moral reasons against contesting the conclusions of the review board. In short, since the 

moral reasons in favor of respecting the review board must be considered in determining 

who has a right in a secessionist conflict, these reasons can sometimes tip the balance so 

that a party which would have had a right in the board's absence has no such right after the 

board's incorrect judgment. 

It should be noted that this position does not commit me to the view that, once this 

board is instituted, it entirely determines all the rightholders of political sovereignty. A 

party might have a right to secede or to resist a secession even when the board insists that it 

does not. The fact that there are moral reasons to follow the dictates of this board does not 

mean that the board's conclusions will always be morally decisive. There may be cases in 

which the moral reasons in favor of following the board's decision will be outweighed 

(indeed, sometimes dramatically outweighed) by the significance of the board's error in 
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judgment. This is perhaps analogous to Socrates' position after the Athenian court had 

sentenced him to death. Even if Socrates was right that there are moral reasons to obey the 

Athenian laws, it does not follow that these reasons are 'morally decisive. Surely these 

moral reasons are outweighed by Socrates' legitimate interest in life and, therefore, 

Socrates had no moral duty to kill himself. Returning to the secession debate, whether or 

not the board's incorrect judgment is decisive will depend in each case upon the balance of 

a number of factors including the board's level of international prominence, the current 

international level of political stability, the board's performance in the past, the nature of 

this particular error by the board, and the degree of error in this particular decision. 

To conclude, I suggest that proponents of the first view I outlined above are correct 

that the review board's role is analogous to ajudge's function of deciphering the balance of 

moral reasons that exists independent of her. What must not be overlooked, though, is that 

this judge performs a crucial function that provide Smith and Jones with new moral reasons 

to respect her conclusions. Similarly, the role of an international review board is merely to 

assess a constellation of moral reasons that exist independent of that institution. Because 

the board's function is so important, and ber.ause the board's ability to perform its function 

depends upon the respect it receives from the parties of the cases it adjudicates, it can 

sometimes change the party that morally prevails in a secessionist conflict by incorrectly 

appraising the independent moral reasons. 

Finally, while we can see the importance of instituting such an international review 

board (and thus should work to do so), we must not forget that we are currently without 

one. For the time being, secessionist conflicts must be reviewed by individual states for 

the time being, so we must not ignore existing conflicts and their vulnerability to 

irresolvable conflict and partiality. In this respect we are like people on a beach with no 

lifeguard when people are drowning in the ocean. It is important to recognize the necessity 

of having lifeguards and to work to get lifeguards in the future. But we must not spend all 

------------------- -
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our energy theorizing about the ideal lifeguard arrangement when people are currently 

drowning. Rather than merely lament our lack of professional training in lifesaving, we 

must put our limited skills to work to save the drowning people as best we can. 

Cone Ius Don 

After assessing possible objections to the hybrid view, we see that none of the 

answers it generates to questions of political self-determination are unacceptable to the 

liberal. In each case the hybrid model either docs not commit us to the conclusion we fear 

or there is nothing wrong with these positions (despite our pretheoretic aversion to them). 

Regarding the principle of national self-determination we see that the hybrid view is able to 

confirm the importance of cultural ties for individuals without embracing the implausible 

view that all and only nations have the right to secede. We learned that the hybrid view 

docs make a party's right to secede contingent upon the disposition of existing states but 

that this is a virtue rather than a liability of the model. We also showed how the model is 

able to take rights very seriously without committing itself to the implausible understanding 

of them as general and absolute. We realized that the hybrid view is right to focus on a 

state's ability to secure peace and protect rights, and that we need not be alarmed that other 

liberal accounts can vary concerning their position on this issue. We discovered that our 

endorsement of the simple majority as the determinant of a group's preference allows a 

minority of people's preferences to be ignored, but that it maximizes political self

determination and disrespects no rights. We showed that, unlike other proposals, the 

hybrid view is specifically designed to be invulnerable to Balkanization. We saw that, 

while secessionist conflicts would best be adjudicated in terms of a general policy 

constructed by a central coordinating agency, we can for the time being reasonably decide 

each conflict on a case by case basis. And finally, we discovered that an international 



240 

review board generally recogllizes, rather than creates, moral reasons, but sometimes can 

change which party morally prevails with an incorrect decision. 

Notes 

1. For accounts of the difficulties concerning the principle of national self-determination, 

see Buchheit's book, op. cit., and Amy Gutmann and Andres French's article, op. cit. 

2. It might be thought that secession grounded in self-defense is also grounded in self

determination, but it is not. Allen Buchanan has suggested that if the Jews from Germany, 

the Soviet Union, Czechoslovakia, and Poland had all banded together in 1939, they would 

have been justified in claiming a piece of Poland by appeal to self-defense. Since the threat 

to the Jews was from Germany rather than from Poland, it might appear that this too is a 

case in which the Jews have a valid claim to the Polish land without the Polish government 

performing any injustices. I would submit that the Polish government did actually commit 

an injustice to the Jews, however, by refusing to attempt an adequate defense of them in the 

face of Nazi Germany's genocidal program. Thus the cultural case is important because, 

unlike the self-defense argument and other cases in which the existing state performs 

injustices, it represents an instance in which a party claims a right to territory without 

suggesting that the remainder state has done anything to forfeit its previous claim. 

3. By "justly" I mean they have not been denied property, religious, welfare, and other 

lIoll-political rights. If it turned out that such a culture has a right to secede then of course 

justice would require that this be respected as well. 

4. See Will Kymlicka's book Liberalism, Commullity, alld Culture, and Buchanan's 

discussion in Secessioll, pp. 52-64. 

5. Again, specifying precisely what individual rights exist is dependent not only upon the 

circumstances, but one's particular liberal theory as well. Different brands of liberalism 
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will adjudicate conflicts between individuals and groups in different manners, but any 

theory that accorded complete dominion to the groups over individuals would allow 

totalitarianism and would not qualify as liberal. 

6. Price's point is made in an unpublished paper. 

7. Allen Buchanan makes this point in Secessioll. 

S. Joel Feinberg makes this point in his essay "The Child's Right to an Open Future". 

9. Wisconsin v. Yoder, 406 U.S. 205 (1972). 

10. Buchanan, op. cit., p. 34. 

11. Buchanan actually makes this point later in his text when recounting the case against 

permissible secession. 

12. This question was raised by Will Kymlicka. I am grateful to him for a number of 

suggestions he made regarding an earlier paper I wrote on this subject. 

13. See Thomas Hobbes' Leviathall. 

14. This is actually Robert Goodin's position (though he does not use it to deny the 

permissibility of secession in the way I am considering here). Goodin writes, "My 

preferred approach to special duties is to regard them as being merely "distributed general 

duties." That is to say, special duties are i~ my view merely devices whereby the moral 

community's general duties get assigned to particular agents. For this reason, I call mine 

an "assigned responsibility" model", op. cit., p. 679. 

15. There is a possible exception to this view, which is that if the seceding state owes 

assistance to the remainder state, and the latter reasonably doubts that the former would 

provide this assistance after secession. In this case one might object that the remainder 

state would be justified in blocking the secession. Even in these cases, however, I think 

measures could be taken by the seceding party to assure the remainder party of its intention 

to continue assistance. The seceding party's right would be further qualified, but not 

completely limited. Only if the seceding party failed to meet these qualifications would it 
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forfeit its primary right to secede, but this case of an agent forfeiting its right is different 

from an instance with no primary right at all. 

16. For a less hurried discussion of intrinsic indeterminacy, see Derek Parfit's Reasons 

and Persons, pp. 430-432. 

17. I am grateful to Ron Milo for suggesting the importance of this potential objection to 

me. 

18. Lee Buchheit, Secession, The Legitimacy of Self-Determination, p. 28. 

19. Ernest Gellner, Nations and Nationalism, p. 2 

20. Allen Buchanan, Secessioll, p. 102. 

21. See G.A. Cohen's "Robert Nozick and Wilt Chamberlain: How Patterns Preserve 

Liberty". 
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x 

LIBERALISM RECONSIDERED 

We began our examination of the permissibility of secession by explicitly 

embracing a liberal standpoint and saying little more than that adopting such a stance 

involves appreciating the importance of individual liberty. Now that we have completed 

our analysis of secession in particular, we should pause to reflect upon the implications our 

findings have for liberalism in general. Recall that we examined the state's claim to its 

territory because secessionist conflicts necessarily involve competing claims to territory, 

and thus understanding the grounds of the state's claim is essential to discovering the 

conditions under which a secessionist party's claim to territory outweighs that of the state. 

We discovered that a hybrid model composed of elements from both the consent and 

teleological accounts is the most plausible justification for the liberal state. In this chapter I 

demonstrate how endorsing this hybrid view not only allows us to answer important 

questions regarding secession and self-determination, b~t casts light upon several other 

important debates within liberalism as well. 

In particular, I believe that the teleological component of the hybrid model and the 

"benefit to others" principle it assumes combine to shed considerable light on the issues of 

Samaritan criminal statutes and redistributive programs, the question of group rights, and 

even the type of collective decision procedure liberalism requires. More specifically, I 

think that once the liberal fully appreciates the implications of her commitment to the hybrid 

model of political legitimacy, she must recognize that she has neither a principled argument 

against Samaritan criminal statutes, redistributive programs, and group rights, nor a 

principled argument in favor of a democratic collective decision procedure. In short, I will 
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review these particular debates within liberalism to show that our commitment to the hybrid 

view not only furnishes important conclusions regarding secession and self-determination 

but clarifies much else about liberalism as well. 

Bad Samaritan Statutes And Redistributive Programs 

The debates concerning the moral pennissibility of Bad Samaritan criminal statutes 

and income redistribution programs are distinct in many ways, but both are importantly 

united by the common objection that their implementation conflicts with the central tenets of 

liooralism. In particular, many theorists argue that each of these policies is impermissible 

for its excessive encroachment upon individual liberty. That is, while all agree that 

liberalism involves an emphasis upon liberty, these writers presume that the boundaries of 

this liberty are set by the hann principle. In other words, they understand liberalism's 

emphasis upon liberty to entail that one is at liberty to act in any fashion not harmful to 

others. If it is true that each citizen stands in a position of dominion regarding any behavior 

not harmful to others, then laws of the state that infringe upon this sphere of dominion 

constitute rights violations. So, just as liberals standardly obje,ct to laws prohibiting people 

from privately masturbating, or couples using contraception, or adult homosexuals making 

love, for instance, these writers argue that, since Samaritan criminal statutes and 

redistributive programs also cannot be justified by the harm principle, the liberal must reject 

these policies as well. I will argue that accepting the hybrid view strips these theorists of 

any principled argument against these latter laws. Before explaining why the hybrid model 

has these implications, though, I will recount the standard objections to Samaritan laws and 

redistributive programs. 

Bad Samaritan statutes make it a crime not to assist an imperiled second party even 

when one stands in no special relation to this person. Many theorists have objected that, 

since the Samaritan does not harm the imperiled stranger by merely failing to help, the state 
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may not force the Samaritan to help her. In the case of the hitchhiker in Pleasantville, for 

instance, the car driver does not harm the hitchhiker by leaving her behind because the 

driver's failure to transport her makes her no worse-off than she would otherwise be. (If 

she is subsequently harmed, it will be by someone in Pleasantville rather than by the 

driver.) And since the driver does not Jzarm the hitchhiker by driving off without her, she 

is at liberty to do so. What it means to say that the car driver is at liberty in this case is that 

she has a liberty-right which the state must not violate. By punishing (or threatening to 

punish) the car driver for leaving the hitchhiker, then, the state forces the driver to do 

something she has a moral liberty-right to refrain from doing. In short, a law requiring the 

car driver to transport the hitchhiker, like all Bad Samaritan criminal statutes, is an 

unjustified use of coercion in which the state violates the rights of the citizens. 

Some theorists also argue that the liberal commitment to the harm principle similarly 

implies the impermissibility of state enforced welfare transfers. This assertion is that, as 

long as one has acquired her assets in a just fashion (and the liberal may explain just 

acquisitions and transfers in a number of ways), the state violates her property rights if it 

forces her to give a portion of these assets to others. The line of reasoning here is parallel 

to the argument above against Bad Samartian criminal statutes. Specifically, a person 

cannot harm a second party by merely failing to give assets to this second party since such 

a failure in no way makes the second party worse-off than she would be otherwise. And 

because liberalism insists that a person is at liberty to act in any fashion that is not harmful 

to others, it follows that liberalism allows one to refrain from transferring assets to others. 

In other words, each person has a right to keep her own assets. As a consequence, any 

law which requires a citizen to transfer some of her assets to others is an instance of 

impermissible state interference. In short, liberalism's commitment to the liberty of each 

person to act in any fashion not harmful to others implies that liberalism must regard all 

redistributive programs as unjust. 
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These popular arguments for liberalism's rejection of Samaritan criminal statutes 

and redistributive programs can be reduced to two main premises. First, liberalism's 

emphasis upon individual liberty must be understood as a commitment to the "harm to 

others" principle as the only legitimate liberty limiting principle. And second, Samaritan 

statutes and redistributive programs are ruled out by liberalism because each violates rights 

by limiting behavior which is not harmful to others. There has been considerable 

discussion among liberal theorists as to whether the second premise is true. That is, many 

argue that perhaps Samaritan statutes and/or redistributive programs can be subsumed 

under the harm to others principle. l I, on the other hand, am willing to concede the second 

premise ill arguendo and contest the first premise instead. 

Liberal theorists often presume that the harm principle is the only legitimate liberty 

limiting principle and then argue to conclusions about the impermissibility of various 

impositions by the state. If one adopts the hybrid view of political legitimacy, however, 

one cannot insist that the harm principle is the only grounds upon which the state may 

justifiably limit individual liberty. This is because the hybrid model relies upon a benefit to 

others principle which asserts that liberty may sometimes legitimately be limited when such 

limitation will sufficiently benefit others. If the hybrid model of political legitimacy is 

consistent with liberalism, and if this account involves the benefit to others principle, then 

the benefit to others principle must itself be compatible with liberalism. Furthermore, 

because Samaritan laws and redistributive programs can be subsumed under the benefit 

principle (since, if one does not make one worse-off by failing to help them, one must 

make them better-off than they would otherwise be by assisting or transferring funds to the 

strangers), one cannot simultaneously endorse the hybrid model and still reject the former 

programs merely because they are not covered by the harm principle. 

At this point a theorist might cling to her rejection of Bad Samaritan and 

redistributive policies by insisting that the hybrid view is also incompatible with liberalism 
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for its failure to be covered by the harm principle. One is not free to make this last move by 

mere stipulation, however, since I have furnished arguments as to the compatibility 

between liberalism and the hybrid model with its attendant benefit principle. Matters are 

further complicated for this theorist, however, since the hybrid view appears the only 

viable justification for existing states. I too would have preferred a justification for the state 

which is compatible with the harm principle, but since consent is absent and the traditional 

mutual benefit theories of the social contract rely upon a paternalism unacceptable to the 

liberal, it appears there are none. Thus it seems that one who objects to Samaritan laws and 

forced redistribution on principled grounds is at an important crossroads. She may cling to 

her rejection of these programs, but then consistency requires that she also insist that 

existing states are unjustified and will remain so until they allow unlimited secession. On 

the other hand, she can accept existing states as legitimate, but then she cannot object to 

Samaritan laws and redistributive programs merely for their failure to be covered by the 

harm principle. 

I have argued for the superiority of the latter choice in previous chapters, but there 

is nothing logically inconsistent about the first option either. All that I have sought to 

establish here is that a liberal theorist cannot consistently accept existing states as legitimate 

and at the same time rule out any policy not justified by the harm principle. And once we 

understand that the standard objection against Samaritan laws and redistributive programs 

implies that all existing states are nothing more than "gunpersons writ large", it loses its 

plausibility. We may conclude that liberals (or at least non-anarcho-Iibertarians) cannot 

object to Samaritan statutes and redistributive programs on grounds of principle. Before 

closing, however, it is worth noting that I have not shown that the liberal has no good 

grounds for rejecting these policies. I have shown that she may not dismiss them on 

grounds of principle, but there may be other considerations which favor abandoning such 

laws. For instance, it might be that the most plausible specifcatioll of the benefit principle 
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would cover political legitimacy but would not similarly justify Samaritan and/or 

redistributive policies if the latter involve more significant limitations of liberty and/or 

generate less substantial benefits for others. Each Samaritan law and redistributive 

program must be assessed on a case by case basis to see if the resulting benefits are 

sufficient to justify the corresponding restriction of liberty. All I have argued here is that 

these types of programs cannot be incompatible with liberalism merely because they are not 

captured by the harm principle. 

Reconsidering Liberalism And Group Rights 

In chapter four I explained why liberalism contains a presumptive but non-decisive 

case against group rights. Here I will show how consideration of secessionist conflicts 

sheds additional light upon the compatibility of liberalism and group rights. In particular, I 

will demonstrate that liberalism with its hybrid model of political legitimacy actually 

requires some group rights. This is crucial because it shows that any liberal arguing 

against language or property rights for cultural groups, for instance, must generate specific 

arguments against each particular group right and cannot merely rely upon liberalism's 

general presumption against all group rights. 

Recall that liberalism is unavoidably in tension with group rights because any moral 

reasons in favor of these rights must compete with the liberal emphasis upon i1ldividual 

liberty. This is because a group right necessarily precludes any individual from occupying 

the specific position of dominion held by the group (since this dominion entails freedom 

and control which can be enjoyed by at most one of the potentially conflicting parties). 

Since liberalism places a premium upon individual liberty, then, it respects the balance of 

moral reasons in favor of each individual, and thus agai1lst a group, occupying these 

positions of sovereignty. We recognized that liberalism does not rule out the possibility of 

group rights, however, both because moral reasoning does not take the form necessary to 

---- •........ -- .... ~ .. 
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antecedently rule out this (or any) option, and because there are moral reasons the liberal 

must respect ill favor of some group rights. The rationale for group rights agreeable to 

liberalism is that extending advantages to groups can potentially strengthen these groups, 

and there are some groups (e.g. cultures) whose well-being is important to the individuals 

within these groups. Thus the liberal can recognize moral reasons in favor of group rights 

without abandoning value-individualism. 

With all this said, it remains open to a liberal to respond that, while no group right 

can be labeled necessarily incompatible with all versions of liberalism, the correct liberal 

view includes such a weighty emphasis upon individual liberty that all group rights will in 

fact be dismissed. In other words, the correct liberal stance posits so great a balance of 

moral reasons in favor individual liberty that all those moral reasons in favor of group 

rights are constantly outweighed. Thus, while the nature of moral reasoning entails that 

group rights are not precluded by a system of rules, even the case by case evaluation still 

leads to group rights being ill effect ruled out by a practically insurmountable balance of 

reasons. Once one reviews the parties involved in secessionist conflicts, however, one 

sees that this response is unavailable to liberal theorists. 

To see this, consider a small group which is unable to perform independently all the 

functions essential to being a viable state and yet still petitions for the right to secede from 

the United States. Because this group is unable to perform the necessary functions, they 

do not have a valid claim to the territory they covet. As a result, they have no right to 

secede, and the United States has the right to force them to remain withi~ the political 

union. But while the United States has the right to resist the secessionist movement, it is 

not required to. The United States also has the right to allow this party to secede and to 

offer it the assistance it needs to perform the functions that a government must. And 

secondly, consider if this small group could not perform the necessary functions on their 

own but could do so if they merged with Canada. In this case the group would have a right 
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to secede just in case Canada was willing to merge with them. The important thing to 

notice is that in these cases either the remaining portion of the United States or Canada 

stands in the privileged position. This is crucial because the United States and Canada are 

both groups, and so if either has rights then it must be the case that groups can have rights. 

Thus the hybrid model entails that a liberal state presupposes some group rights. 

Indeed, once one reflects upon the nature of political legitimacy, one sees that 

liberalism actually requires the state to stand in positions of sovereignty in a number of 

contexts. In other words, liberalism requires a number of group rights. For instance, in 

addition to questions of political self-determination, criminal punishments are examples of 

group rights. Imagine, for example, that I am stabbed by a neighbor. If I am not interested 

in suing, then I am at liberty to not file a civil suit. If I am similarly uninterested in having 

criminal charges brought against the person who stab1?ed me, however, I occupy no 

analogous position of dominion within the realm of the criminal law. Not only is it the 

choice of the prosecuting attorney whether to press charges or not, I actually have a legal 

duty to report the crime to the police so that they can investigate it and bring it to the 

attention of this attorney. What is more, the choice of whether or not to accuse criminally 

my neighbor is the group right of the United States rather than the individual right of the 

prosecuting attorney because the latter is empowered to make this choice, not as a private 

individual, but only in her capacity as a representative of the state as a whole. Thus we see 

that even routine procedures of the criminal legal system are actually instances of group 

rights. 

It is open for a theorist to insist upon the incompatibility of group rights and 

liberalism, however, by turning my argument on its head. That is, she might respond that , 

the proper understanding of liberalism shows why all existing states are illegitimate. The 

problem with this move, though, is that surely it is more plausible to concede the 

acceptability of some group rights than to endorse normative anarchism. So while this 
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position is internally consistent, (like the rigorous libertarian dismissal of the benefit 

principle) it purchases the dismissal of group rights at the excessive cost of making all 

existing states unjustified. There is, however, another move available to theorists reluctant 

to admit language and property rights for particular groups. This is to draw a distinction 

between group rights that place the entire state in a posi tion of dominion and those which 

give sovereignty to only a portion of the state's citizens. Thus one might allow group 

rights like the state's right to punish while rejecting other rights such as those which give 

control over language or property in a region of the state's territory to a select portion of the 

state's citizens. This last move is problematic, however, because while the distinction 

between all the citizens and only a portion of them is intelligible, it seems of no moral 

significance to the liberal. Specifically, a theorist concerned to draw this distinction 

between the two types of group rights must explain why only the former is consistent with 

liberalism's emphasis upon individual liberty. In fact, however, it appears these two kinds 

of group rights are similar from a moral perspective since each equally restricts individual 

self-determination. Therefore, just as a citizen's individual liberty personally to punish 

criminals is legitimately limited by the police and legal staff representing the state (because 

the moral reasons in favor of the state centrally imposing all punishments outweigh those 

moral reasons in favor of each citizen's individual liberty to punish), an individual's liberty 

to sell her property to whomever she chooses might be legitimately limited by a committee 

representing a particular cultural group located in the area (because the moral reasons in 

favor of the cultural group as a whole having this advantage outweigh those moral reasons 

in favor of each property owner having this dominion). In sum, an opponent might 

consistently claim either that existing states are illegitimate because they require group 

rights or that states as a whole are legitimate while group rights for portions of the citizenry 

are unacceptable, but neither seems plausible. 
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To recapitulate, I have not shown that liberalism must endorse numerous language, 

property, and other group rights for distinctive cultural groups, but I have demonstrated 

that a liberal cannot admit the legitimacy of the state without accepting that the citizens as a 

group have rights which legitimately limit the liberty of each individual citizen. This 

observation is important because it shows the inaccuracy of supposing that the liberal 

emphasis upon individual liberty is always sufficient to outweigh group rights. It may be 

that some group rights are objectionable, but each must be assessed individually with the 

understanding that liberalism has already accepted other group rights. 

Liberalism And Democracy 

It is often assumed that liberalism requires the state's collective decisions to be 

reached democratically. In this section I will explain why our analysis of political 

legitimacy shows that a liberal state can be aristocratic or monarchical without violating any 

rights. I do not argue that liberal states ought to become aristocratic or monarchical. To the 

contrary, I believe that there are many good reasons for democracy.2 It is just that there is 

nothing about liPeralism that in principle requires democracy. In particular, arguments 

from the consent and egalitarian features of liberalism are thought to require that collective 

decisions be decided democratically, but the hybrid view of political legitimacy with its 

benefit to others principle illustrates the error of these arguments. 

Perhaps the most popular reason for supposing that liberalism requires democracy 

is that the latter is required for consent. In particular, many have traditionally assumed that 

the liberal emphasis upon individual liberty implies that no state is justified unless it has 

received the consent of its citizens. From here authors reason that since the act of voting in 

a political election is tantamount to consenting to the state, and further because only 

democracy provides for this voting, liberalism entails that no non-democratic state is 

justified. Our analysis above reveals that this line of reasoning is doubly flawed, however, 
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since we showed both that voting in an election is not morally comparable to consenting to 

the election's outcome and that one's liberty may sometimes be permissibly limited even in 

the absence of one's consent. 

As I argued in chapter seven, even voting for the winning side in a political election 

does not bind one to the outcome of this election because one has insufficient control over 

the options on which one votes. Only if one has the opportunity to opt out of the election 

and its resuhs can one's participation be morally comparable to consenting to the outcome. 

Because political states impose the outcome of its election on its citizens whether or not 

they vote, however, a citizen cannot be morally bound to the outcome of a political election 

merely because she voted in it. In short, voting in political elections is nothing like 

consenting to their outcomes. And secondly, even if voting were morally comparable to 

giving consent, all my arguments for the benefit principle are designed to show that the 

state need not necessarily receive the consent of all its citizens in order to be legitimate. If 

the benefit to others principle is correct, then a state is justified in limiting the liberty of its 

citizens just in case its presence produces sufficient benefits to outweigh the presumption in 

favor of each citizen's political liberty. In sum, the consent argument for the liberal 

requirement of democracy is problematic because it incorrectly assumes consent is 

necessary for a state's legitimacy and falsely supposes that a democratic collective decision 

procedure is sufficient to secure this consent. 

A second reason why many theorists presume that a state cannot be legitimate 

without being democratic relies upon the liberal commitment to individual equality. As I 

explained in chapter three, liberalism is distinct for its emphasis upon individual liberty, 

but, like any minimally plausible political theory, it is fu'ndamentallY egalitarian as well. 

Many theorists have reasoned that liberalism's commitment to equality implies that a liberal 

state must be democratic because only democracies divide political power equally. That is, 

forming a political state involves creating political power, and while a monarchy or 
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aristocracy places this power entirely in the hands of one or a few, only a democracy 

ensures that all people are equally politically powerful. This argument suffers from a 

number of problems, however, because it fails to appreciate the way political power is 

divided and exercised in existing states. 

The first problem with the argument from equality to democracy is that it fails to 

distinguish between two ways in which political power might be divided. To see this, 

consider two manners in which a group of one hundred people might divide one hundred 

dollars. In the first case, each person might be given one dollar to use as she chooses. In 

the second case, each person might be given a vote in an election in which the majority vote 

determines how the entire one hundred dollars will be allocated. Under the first 

arrangement, each person is certainly equally powerful since each person receives exactly 

one dollar. With the second arrangement, however, it is less clear that each is equally 

powerful. In one sense everyone can be said to have equal power since each has exactly 

one vote. In another sense, however, no one has any power unless her vote will actually 

determine how the entire one hundred dollars will be allocated. This is because, if the 

money wiII be allocated in a certain fashion regardless of the manner in which one votes, it 

makes sense to say that one has no power over the allocation at all. (If one does have 

power over the allocation, it is difficult to see what it is.) Thus it is at best suspect to say 

that all are equally powerful merely because each has a vote in an election. This point is 

especially important when one considers the size of viable political states. Since a state will 

typically have many, many more than a hundred citizens, the chances of one's vote actually 

giving one any political power are very remote. I was allowed to vote in the 1992 

Presidential election in the United States, for instance, but there is a very real sense in 

which I had no political control over the outcome. So while some might say that I enjoyed 

the same amount of political power as every other citizen, I submit that I had no power at 

all.3 
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Thus the claim that democracies ensure that citizens are equally powerful politically 

is misleading. It fails to distinguish between two ways in which political power can be 

divided. The first way (in which each citizen has personal control over an equal share of 

the political power), is a division that truly results in each person having equal power. The 

problem with this type of division, however, is that political states are too large and 

complicated to have their political power efficiently divided in this manner. The second 

way (in which each citizen has a vote in how the power will be used), may be adequately 

efficient, but it does not leave citizens equally powerful in any meaningful sense. This is 

especially true when one considers that, even if we assume that the state is a participatory 

rather than a representative democracy, the average citizen will only get the opportunity to 

vote on a limited set of options which were selected and drafted by only a handful of 

people. Not all are equally powerful in such an arrangement because those who limit the 

options and draft the ballots already will have exerted an enormous amount of political 

power before each citizen even gets to vote. We may conclude that concern to achieve an 

equal division of political power cannot generate a compelling argument as to why liberal 

states must be democratic. Like those concerned with consent, the egalitarian arguments 

suffer from unrealistic expectations of what democratic decision procedures will achieve.4 

In sum, it appears that, contrary to common beliefs, a state need not be democratic 

to be legitimate. While we have examined only the standard arguments from consent and 

equality and have not considered every possible link between liberalism and democracy, the 

failure of the above attempts is significant because they are the most popular and promising 

approaches to linking liberalism with democracy. Even if all arguments for the liberal 

requirement of democracy were to fail, however, this should not necessarily lead us to 

advocate monarchy or aristocracy. If the latter two are as compatible with liberalism as the 

former, then all three should be assessed to determine which would allow the state to most 

efficiently and justly perform the functions that it must. I believe that in almost all instances 
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democracies will prove most efficient and just and, therefore, ought to be chosen. Thus we 

may conclude, not that monarchies and aristocracies ought to be embraced, but only that 

neither is incompatible with liberalism. This latter conclusion will be startling enough to 

many, but follows plainly from the hybrid view of political legitimacy combined with the 

failure of the above arguments from consent and equality. Specifically, if a state can be 

justified in virtue of perfonning certain functions without violating its citizens' rights, and 

if arguments from consent and equality are insufficient to establish that each citizen has a 

right to a vote in the decisions of the state, then there is nothing illiberal about one, or a 

minority, of the citizens having the exclusive power to oversee the state in the performance 

of its necessary functions. 

Liberal Political Theory And Empirical Analysis 

Most traditional liberal work suggests that political theory can be done with little, if 

any, empirical analysis. Liberalism is commonly understood as a theory about certain 

universal rights which the state must not violate, and thus the ongoing liberal project is 

often seen as merely specifying how any state must fashion its criminal law, tax system, 

and other policies in order to most effectively perform its functions without violating any 

individual rights. As Allen Buchanan writes; "By 'liberalism' ... I mean first and foremost 

that the state is to uphold the priority of basic individual civil and political rights of the sort 

listed in the U.S. Constitution's Bill of Rights - rights to freedom of expression, religion, 

and association, as well as political participation rights, rights of due process under the 

law, and equality of opportunity."S And because every individual has each of these rights, 

the liberal standardly reasons, we can devise an ideal constitution for every liberal state in 

all times and all places. In this section I will suggest how our analysis illustrates that each 

particular liberal state must do extensive empirical analysis to determine the form it should 
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take, and any attempt to create an "one size fits all" liberal theory misunderstands the nature 

of moral reasoning that a liberal must rely upon. 

Since the third chapter I have repeatedly emphasized that moral reasoning is 

ultimately a matter of reasons rather than rules. The corollary of this is that moral rights 

must be understood as placemarkers for moral reasons rather than simply derivations from 

moral rules. Thus one cannot simply refer to a right to "rule out" the permissibility of 

certain policies but must instead recognize the right to'stand for a collection of moral 

reasons susceptible to being outweighed by competing concerns. With this in mind, it is 

clear that we cannot merely study an exhaustive and abstract set of individual moral rights 

to determine how every liberal state must be ordered because different states will be asked 

to perform their functions in radically different circumstances capable of generating various 

constellations of moral reasons that compete against these putative "rights." 

To see why political states must engage in empirical analysis and how this requires 

divergent policies and programs, recall just three of the issues we have discussed in our 

analysis above. Consider how different states might diverge concerning political self

determination, cultural group rights, and collective decision-making.6 First, because a 

party's right to political self-determination hinges upon jts viability as an independent state, 

and further because a party's capacity to form an independent state depends upon how 

neighboring states would interact with it, states will have to engage in empirical analysis 

and fashion its secessionist policy accordingly. Thus State A might legitimately deny a 

party the right to secede whereas State B could not legitimately deny an otherwise identical 

secessionist movement because the states neighboring A are more aggressive and 

imperialist than those neighboring B. Or consider how different states must respond to the 

particular status of the cultures within their territory. State C may have no precarious 

cultures whereas State D has many, so C may legitimately have no group language or 

property laws whereas D must have numerous such group advantages. Here again the two 
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states differ in the moral and legal rights they protect for their individual citizens, and this 

divergence is discovered by empirical analysis. And finally, different states might order 
, 

their constitutions in different ways depending on the most efficient or otherwise prefelTed 

method of collective decision-making. Since monarchy, aristocracy, and democracy are all 

compatible with liberalism, different liberal states might choose different constitutions 

depending upon which most sui ted their circumstances. In each of these three areas, the 

state cannot order itself merely in light of an abstract list of rights but must refer to 

empirical analysis as well. 

In conclusion, we see that, just as a state must structure its pollution policy in light 

of empirical matters such as which companies are producing what products, how much 

pollution this production creates, and how costly this pollution is to the state's citizens; 

liberal states must fashion many of its other policies and programs in light of empirical 

analysis as well. Thus we cannot create a liberal script in the abstract to be followed by all 

states in reality because reality requires different states to negotiate various empirical 

matters and to fashion policy in a manner that best responds to the moral dynamics of their 

own particular circumstances. 

Overall Conclusion 

In this chapter I have shown how our analysis of secessionist conflicts implies that 

liberalism is best understood much differently from how it is normally portrayed. But 

while it is striking that liberalism can neither rule out redistributive programs, Bad 

Samaritan statutes, and group rights, nor require, among other things, that states be 

democratic, this should not distract us from the significance of our conclusions regarding 

secession and self-determination. Above all, this study is about political legitimacy and 

political self-determination, and the conclusions we reach 'in this area are no less important 

for their lack of tension with the standard understanding of liberalism. In particular, while 
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I have repeatedly emphasized that the teleological element of the hybrid view allows for 

individuals to have their liberty limited without their consent, the consent component of the 

hybrid view also shapes the moral relationship between the state and its citizens in 

important ways. I shall close this chapter, then, by emphasizing the ways the consent 

element of the hybrid view limits political legitimacy and provides room for political liberty. 

Jean Hampton suggests that the central insight of the social contract tradition is that 

political states are not part of the unchangeable landscape but are human artifices which 

have been constructed, and can be revised, in order to perform functions for people. She 

writes; "Social contract theorists ... reject the idea that any government is "naturally" present 

in the world ... and they reject the idea that governments are fashioned by God. Instead, 

governments are explained as (to use Hume's terminology) "artificial" institutions, 

fashioned by those who are subject to them."7 There is an important sense in which my 

work serves as both confirmation and specification of this fundamental idea. While the 

hybrid view's reliance upon the benefit to others principle distinguishes it from most social 

contract theories which justify the state to each individual in terms of the benefits it brings 

/zer, my hybrid view is importantly like many social contract theories in maintaining that the 

state is legitimate only so long as it sufficiently performs certain functions. The most 

important thing the consent component of my hybrid view shows, however, is that there 

will be many cases in which a state is satisfactorily performing its functions and treating no 

one unjustly and yet still may not legitimately limit a gro,up of its citizens from seceding. 

Thus the consent element of my hybrid view shows that a state must have the consent of 

any party that can adequately perform the functions of a government because the existing 

state has no other moral reasons for legitimately limiting the political liberty of such a 

group. 

My insistence upon liberalism's room for political self-determination is an extension 

of Hampton's insight, then, because respecting rights to political self-determination 



260 

requires one to view the state as a mere vehicle to keep its citizens out of the state of nature. 

And just as different drivers prefer different cars for the drive out of Pleasantville, different 

groups of people can create and alter different political ainmgements to keep them out of the 

state of nature. And once states recognize that they have no monopoly on legitimate power, 

but instead must provide the best political arrangement or be replaced as if by a competitor 

on an open market, they will strive to be more responsive to all their citizens. Indeed, it is 

only by respecting these rights to political self-determination that states will be moved to 

treat their citizens in a manner that more closely approximates the mutual beneficiality the 

social contract tradition advertises! 

And finally, I close this thesis by comparing the rights of political self

determination to rights of autonomy in other realms. Despite their emphasis upon 

individual liberty, liberals have had remarkably little to say about rights to political self

determination. The standard contemporary understanding of political legitimacy takes for 

granted that these rights do not exist, just as previous generations have falsely assumed the 

permissibility of allowing slavery. One might object that the liberty to politically reorganize 

is nowhere near as important to citizens as avoiding slavery has been for those who have 

been enslaved. Indeed, I would admit that I have been seriously inclined neither to secede 

from the United States nor to politically reorganize in any way. I would caution theorists 

against taking rights to political self-determination too lightly, however, for a number of 

reasons. 

First of all, respecting these rights is important, not only for those who actually 

want to secede, but, as indicated above, it is valuable for the influence it exerts upon states 

to treat citizens to their mutual benefit. Secondly, while these rights may not seem 

important now, this may be only because our failure to respect them has dulled our 

appreciation of their importance. (This, of course, is analogous to the general awareness of 

the depravity of slavery which emerged fully only after rights against slavery were finally 
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respected.) And lastly, we must not infer from the attitudes of people like me that rights to 

political self-determination are unimportant to all. I happen to be a white male who was 

born and raised in a country founded by, governed by, and arranged maximally for white 

males. Others who are not so advantageously situated are apt to view rights to rearrange 

the political infrastructure in a much different light. Indeed, as I write these last few 

sentences of this dissertation, more and more movements all across the world are 

emerging, building strength, and fighting for secession and other types of political self

determination. Given the prominence of the traditional assumption that every state has a 

legitimate claim to its territory unless it violates its citizens' rights, almost all of these 

secessionist parties argue that their states have treated them unjustly. If my analysis above 

is correct, though, there is no justification for restricting the political liberty of any party 

that can adequately penorm the necessary functions of a g9vernment, and thus traditionally 

deprived groups may stop talking about past wrongs and begin insisting upon their primary 

rights to political self-determination. 

Notes 

1. Recall that we examined Professor Feinberg's argument as to why the harm principle 

legitimates Samaritan laws in chapter eight. 

2. If monarchies, aristocracies, and democracies are all compatible with liberalism, then 

we must assess the strategic advantages and disadvantages of each of these arrangements 

before choosing one for our particular state. Thus the selection of one or another of these 

models must be based on concerns like those which Hobb'es cites for preferring monarchy 

(in Leviathan Hobbes opts for monarchies because, given human nature, they are the most 

stable) or those J.S. Mill recounts in favor of democracy (in Consideratiolls 011 
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Represell1ative Governmelll Mill emphasizes how democratic political decision procedures 

will raise the intellectual capacities and interests of the masses). Although I do not argue 

for this conclusion here, I believe that democracy will generally be the most efficient form 

of government. 

3. Having a vote gave me potellliai power, however, because, if the election had been so 

close that one vote would have decided the outcome, this vote would have empowered me 

to determine the president of the United States. Of course political elections have only an 

infinitesimal chance of being this close, so there is al!ll0st no chance that my vote's 

potential political power will ever actually empower me. In other words, I had almost no 

potential power either. 

4. And the analysis above ignores the fantasy that each state will be a participatory 

democracy in which one hundred percent of the citizens choose to vote and do so in an 

informed fashion. 

5. Buchanan, Secessio1l, p. 4. 

6. I review these three issues here only because we have already discussed each of them in 

this essay, but other matters like welfare transfers and pollution laws equally require 

empirical analysis. With the former, for instance, the amount that one may permissibly be 

required to transfer will depend, among other things, upon the number of poor and the 

number of rich. 

7. Jean Hampton, Hobbes and the Social C01ltract Traditio1l, p. 273. 

---- --- ---------
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