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ABSTRACT 

The ratification of the Bill of Rights in 1791 brought 

freedom of the press into the sphere of constitutional legit

imacy such that it could not be nullified by the whims of 

elected officials. Traditionally the guarantee of a free 

press has been treated as an adjunct of the Speech Clause 

with little, if any, independent status. Recently, however, 

that traditional conception has come under increasing attack. 

Many attorneys, judges and academicians have argued 

for a separation of the Press and Speech Clauses. For exam

ple, former. U.S. Supreme Court Justice Potter Stewart has 

stated his belief that the Press Clause is a structural guar

antee which·provides greater First Amendment protection to 

the press than that generally accorded the public. Therefore, 

the U.S. Supreme Court's decision in Zurcher v. Stanford 

Daily (1978) that ratified searches of non-suspect, third

party newsmen exemplified for these supporters the nadir of 

press freedom in recent years. 

In this study the importance of the Zurcher decision 

to public policy, public law and legal studies is examined in 

detail. The study utilizes the systems model popularized by 

David Easton to observe the events leading up to the decision 

and both the judicial and legislative responses to that 

decision. In addition, a new theory of press freedom is 
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presented which analogizes the Free Press Clause to the Free 

Exercise of Religion Clause. This theory suggests that the 

Press Clause should be separated from the Speech Clause in 

the same way as the Free Exercise Clause has been separated. 

This would establish the Press Clause as an independent 

clause granting a special status to the press: a status 

which the author believes to be warranted by the language 

of the First Amendment and the absolute necessity for a 

press free of governmental intrusion and regulation. 



CHAPTER I 

INTRODUCTION 

If one were to study the Western political philoso

phers and the traditional types of press cases which the U.s. 

Supreme Court has heard, one point becomes abundantly clear: 

the First Amendment and similar state constitutional provi

sions have g~nerally been construed as a guarantee of the so

called "public's right to know." This right to know or what 

is frequently termed the "marketplace of ideas" has simply 

been the presumption that society, as well as the individual 

in that society, benefits by an open access to opinions, in

formation and ideas. 

The liberal tradition has long held the notion that 

"truth cannot be 'known' in advance, lEherefore7 publication 

in the media is not conditioned on some prior consensus about 

what is true, or right, or decent" (Grossman and Wells, 1980, 

p. 1131). Were that not the case, a free press would mean 

that an individual or organization is free only to the extent 

that they may publish those ideas accepted as r.ruth by the 

majority. This would assume, of course, that the majority 

has somehow made its wishes known and that it has agreed on 

the matter of what is true. Both of these conditions seem 

unlikely to be fulfilled. Therefore, the concept of an 

1 



"unfree" press portends even more dire consequences in that 

such an organization would be free only to the extent that 

it published materials acceptable to those in the polity who 

possess the political power to enforce their own creed. In 

either case, the result would be something much less than a 

free press. 

2 

The liberal tradition of the marketplace of ideas is 

further evidenced by the p~ess decisions which have been ren

dered by the u.s. Supreme Court. In the areas of prior re

straint, libel, access by and to the press and obscenity the 

issue has consistently been the ability of the press to in

form the public and the public's "right" to obtain that 

information. In each of these areas, the Court has continued 

to recognize the constitutionally protected functions of 

newsgathering and news disseminating. This type of case has 

been the mainstay of press opinions by the courts and also 

the major tenet of tl,e "free press" philosophers. 

However, with the exception of a few cases which will 

be discussed in Chapter III, these early cases have not con

cerned themselves with the major issue of whether the First 

Amendment has granted to the press a special category of 

First Amendment rights which go beyond those granted to the 

general public. In recent years a number of cases have corne 

to the courts which have attempted to redefine the First 

Amendment to do exactly that. In each case, however, the 

judiciary has refused to do so. One of the more recent of 



these, Zurcher v. Stanford Daily, 436 U.S. 547 (1978), is 

analyzed in this dissertation. 

The Zurcher litigation is particularly interesting 
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in that it came at a time after the courts had rejected such 

a special status for the press and the justices of the U.S. 

Supreme Court had thus had a chance in prior cases to outline 

their philosophical and legal reasoning. Also of interest in 

Zurcher is the fact that it brought into conflict two provi

sions of the Bill of Rights: the First and Fourth Amend

ments. The litigation is of interest to public law and pub

lic policy scholars in that it represents a classic example 

of the dynamic nature of the American political process. In 

that case, the groups who lost in the courts turned their ef

forts to the legislature where they hoped to have the results 

overturned. 

The systems model commonly used in political science 

is therefore quite helpful in analyzing the events preceding 

and following the decision. Chapter II will detail the use 

of the systems model in general and in the judicial process 

particularly. The third chapter will discuss in more detail 

than this Introduction has done the philosophical and histor

ical underpinnings of the Bill of Rights and seek to deter

mine the original understanding of the First Amendment. 

Chapters IV, V, and VI will consist of what is 

basically a case study of the Zurcher litigation including 

its genesis (Chapter IV), the decision of the U.S. Supreme 
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Court (Chapter V) and the judicial and legislative responses 

to that decision (Chapter VI). The final chapter will exam

ine competing theories of how the Court could have decided 

the case. These include (1) the majority's understanding of 

the Press Clause, (2) a special status theory of First Amend

ment rights for the press outlined by Justice Stewart and 

(3) a theory novel to this dissertation which proposes a 

special status for the press based on the understanding of 

the Religion Clauses since the early 1960's. 



CHAPTER II 

THE SYSTEMS MODEL 

Traditionally, the study of public law has taken the 

form of describing and evaluating court opinions. For the 

most part, the traditional approach emphasized U.S. Supreme 

Court decisions to the exclusion of all other factors. The 

primary objective of the traditional studies was to "trace 

the development of various doctrines which the Court has 

announced," and if necessary, "undertake historical studies 

to illuminate the context" of that development (Schubert, 

1959, p. 5). This form of the discipline borrowed the tools 

of law, history and philosophy to ask normative questions 

concerning whether a particular decision was the right one 

in light of constitutional principles. 

To a great extent, these studies were a result of the 

traditional theory of jurisprudence that judges were not af-

fected by their own values and attitudes when adjudicating 

cases. Adherents of this theory believed that judges did not 

in any way make law; they only applied it to the case at hand. 

As Justice Roberts, a strict adherent of this philosophy ob-

served, 

It is sometimes said that the court assumes a power 
to overrule or control the action of the people's 
representatives. This is a misconception. The Con
stitution is the supreme law of the land ordained 
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and established by the people. All legislation must 
conform to the principles it lays down. When an act 
of Congress is appropriately challenged in the 
courts as not conforming to the constitutional man
date the judicial branch of the Government has only 
one duty -- to lay the article of the Constitution 
which is invoked beside the statute which is chal
lenged and decide whether the latter squares with 
the former. All the court does, or can do, is to 
render its considered judgment upon the question 
(United States v. Butler, 297 U.S. 1, (1936)). 

However, with the emergence in the 1930's of the 

Judicial Realists, the traditional conception of Supreme 

Court decision-making began to crumble. The Judicial 

Realists held firmly to the belief that judges do more than 

simply enforce societal norms through the application of the 

law; they also make policy through judicial interpretation 

and judicial review. A strong adherent of this notion, 

Felix Frankfurter, noted that 

multitudes of Americans seriously believe that the 
nine justices embody pure reason, that they are set 
apart from the concerns of the community, regardless 
of time, place, and circumstances, to become the in
terpreters of sacred words with meaning fixed forever 
and ascertainable by a process of ineluctable 
reasoning (Frankfurter, 1939, p. 108). 

Even with this recognition, however, the state of public law 

6 

research continued along the traditional path. Now the ques-

tion to be debated was when, and if, the Court should use 

its policy-making power. To Frankfurter and other so-called 

Se1f-Restraintests, the Court should adopt a policy of se1f-

restraint and declare acts of the elected branches unconsti-

tutiona1 only if they were particularly heinous (e.g., in 

Brown v. Board of Education, 347 U.S. 483 (1954). 
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Frankfurter joined with other justices in a unanimous opin

ion which declared segregated public schools unconstitutional 

dS a violation of the Equal Protection Clause of the Four

teenth, and later, Fifth Amendment). For a second faction 

within the Judicial Realist school headed by Chief Justice 

Harlan Fiske Stone, the Court's function was to use its 

power to protect the "preferred" freedoms of the Bill of 

Rights and the. rights of insular minorities who could not 

avail themselves of the political process. However, in 

areas of economic policy the preferred freedoms advocates 

believed that the political process should be left to cor

rect itself since no political or civil liberties necessary 

to that process had been eroded (United States v. Carolene 

Products Co., 304 U.S. 144 (1938), footnote 4). 

Even so, the recognition of the Court as a "politi

cal" institution paved the path for deeper and more syste

matic research into the Court's judgments. As a member of 

the government triad, the Court was recognized by the Judi

cial Realists as an institution engaged in the "authorita

tive allocation of values" (Easton, 1953, p. 129). Thus, 

even though the Court was subject to different institutional 

expectations and barriers from the Congress and the Presi

dent, some have observed that "everything the court finally 

does LIs ~7 proper study for political scientists" (Becker, 

1970, p. 18). One suspects that Becker overstates his case. 

Indeed, to assume that the justices embark on political 



bargaining, compromise and negotiation to the same extent as 

do the other two branches seems a bit exaggerated. However, 

given the fact that many of the decisions by the judiciary 

do result in outcomes which allocate scarce resources, his 

conclusions do make eminent good sense. 
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To conclude that early public law research was unsci

entific seems spurious. Many of the greatest "scientific" 

discoveries have been based on "illogical" hypotheses and 

theories. Is is essential to the study of public law and 

political science that such studies continue and flourish. 

Beginning in 1948, however, a number of public law scholars 

began a process of attempting to "logicalize" or make more 

scientific the study of the judicial branch. The first of 

these was the pUblication of C. Herman Pritchett's analysis 

of the Roosevelt Court. In that volume, Pritchett sought to 

go beyond the previous empirical and normative studies to 

examine the "personal foundations of judicial decisions" 

(Pritchett, 1948, p. xiii). 

The study of judicial decision-making and the judi

cial process in general has taken several paths since 

Pritchett's early observations. For the most part, each of 

these paths has, explicitly or implicitly, adopted one of the 

models so replete in the literature. In the section which 

follows, the use of models in judicial research will be 

discussed and the systems model which is adopted here will 

be detailed more thoroughly. 



Models 

In general, models can be said to act as simplifi

cations of real phenomena. As such, they offer many advan

tages for the political scientist wishing to c>tudy complex 

and often confusing behavior. Likewise, these models may 

often act as stumbling blocks in that research. Abraham 

Kaplan defines models as "scientific metaphors • . . which 

explicitly direct attention to certain resemblances between 

the theoretical entities and the real subject matter." 

That is, models are the scientist's method of recognizing 

those "similarities that have previously escaped 1.18, and 

{systematizing? them" (Kaplan, 1964, p. 265). 

9 

These models may generally be of two types: empiri

cal and normative. Empirical models such as David Truman's 

group model of the American political process (1951) attempt 

to explain how a particular system works. On the other hand, 

a normative model such as that of economic rationalism (Have

man, 1970 and Wade and Curry, 1970) argues that a particular 

world view should be adopted. This type of classification 

of models merely recognizes the scientific distinction be

tween "is" and "ought." Of course, it is certainly possible 

for a model to contain elements of both types. 

More specifically, models within both classifications 

may be of the schematic type (e.g., blueprints), the physical 

type (e.g., architectural models), the symbolic type (e.g., 

verbal, mathematical or computer models), or of the 
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role-playing type (e.g. , gaming models} (Greenberger, et al., 

1976, pp. 49-56). Models in political science will almost 

always fall into the latter two categories. Indeed, with 

only a few exceptions they will tend to be entirely of the 

third type. 

As with models used in the "hard sciences," models 

in political science serve a number of very important func

tions. As noted above, they provide for a simplification of 

reality in order to make studies of that reality more manage

able. This simplification further allows us to use models 

for a mUltiplicity of purposes. Initially, models serve a 

didactic function. That is, through the collection and clas

sification of data, the political scientist can use his model 

to coherently organize that data into classificatory schemes. 

If this has been done properly, the model may further be 

utilized to perform a heuristic function. Heuristically, the 

"model itself becomes the source of questions" and hypotheses 

to be tested. Such a model would go beyond description and 

further include testable hypotheses. For instance, Robert 

Dahl has used the group model of David Truman to generate 

questions and test the relative pluralism used in policy de

cisions in the city of New Haven (1961). Ultimately, models 

are sought which will be predictive. Although this third 

function is rarely achieved among political science models 

(primarily due to the difficulty of controlling all relevant 

variables), one would still hope that such models might 



eventually be developed. Indeed, many judicial scholars 

spend enormous amounts of time studying past decisions in 

the hope of predicting the outcomes of related cases which 

might arise in the future (Sheldon, 1974, pp. lO-l2). 

Although models are beneficial, they also possess 

inherent shortcomings. ICaplan suggests that model builders 

must be aware of the limits of their creations. The first 
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of these limits is an overemphasis on symbols to the extent 

that models become "only a mode of expression and not of 

thought." The use of symbols may only "codify the obvious," 

or worse, give the proposition "the form of a scientifically 

useful statement, but not •.• the content." Secondly, an 

overemphasis on form may result in the attempt to superimpose 

upon the "realm of truth" an inappropriate model of logic and 

order which-may not exist. Thus, the model becomes not the 

means but the ends of the scientist who engages "inr.lodel 

building for its own sake." Thirdly, models may suffer from 

the problem of oversimplification. Although simplification 

is a virtue of models, one must constantly guard against 

omitting important variables from the scheme. Indeed, "a 

crude but more realistic set of hypotheses may serve the pur

poses of inquiry in particular cases far better than a re

fined but oversimplified model." Fourth, model builders 

may overemphasize exactness and rigor. That is, models may 

be so strict that they require "measures that we cannot in 

fact obtain, or that we would not know how to use • • . if 

. .. 



we did obtain • , " . . Fifth, model builders must beware 

of "map reading." That is, they must be aware of the fact 

that a model is only a representation and "not all of its 

features correspond to some characteristics of its subject 

matter," For example, the fact that the U.S,S.R. is green 

12 

on a world map does not likewise mean that the country is 

actually green. Finally, those who use models must avoid 

"pictorial realism." They must realize that a model is not 

the actual phenomenon. It is merely a "device for the attain

ment or formulation of knowledge about it" (Kaplan, 1964, pp. 

275-288) • 

In spite of these problems, models remain an excel

lent method for studying political science and the judicial 

process. The researcher does need to bear in mind at all 

times, however, the warning of Braithwaite that "the price of 

the employment of models is eternal vigilance " (Braithwaite, 

1953, p. 93). Within judicial behavior research, six models 

have been consistently used to explain and attempt to pre

dict the decisions made by the courts (see Sheldon, 1974). 

It is always important to bear in mind, however, that for 

the most part these models are not competitive. Instead, 

each provides a separate focus and therefore explains dif

ferent elements of the judicial process. Therefore, a 

judgment that one model is better than the others can be 

made only within the context of the particular hypotheses 

which one wishes to explore. 
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The hypotheses which this study seeks to explore are 

best analyzed by use of the systems model originally popu

larized in political science by David Easton. The selection 

of that model for this research is not made lightly. For as 

Sherlock Holmes, a noted non-political scientist, has ob

served, "It is a 9apital mistake to theorise before one has 

data. Insensibly one begins to twist facts to suit theories, 

instcaj of theories to suit facts" (Conan Doyle, 1981, p. 17). 

In the material which follows, an analysis of the systems 

model will be provided and the reasons for its use in this 

study detailed. 

THE SYSTEMS MODEL 

The use of systems analysis in political science 

is most closely identified with David Easton (1953, 1957, 

1965). Although the systems approach is more correctly 

identified as a "conceptual structure" rather than a model, 

it has been particularly useful to political science research 

in terms of organizing material and studying politics as a 

system rather than as a disjointed set of discrete bits and 

pieces (Easton, 1965, p. viii). 

The systems framework is especially useful in polit

ical science because of its simplicity, familiarity and cyc

lical nature. These three characteristics of the model apply 

to research in almost any context and, as will be discussed 

later, particularly in studies of this type. The systems 

framework is a simplistic model in the most positive meaning 



of that term, It is easily understood by almost anyone and 

does not fall into the trap of oversimplification warned of 

by Kaplan and others. Secondly, the systems lexicon is 

familiar to most people. Terms like "inputs," "outputs," 
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and "feedback" are not only easily understood but are also 

concepts which the scholar and layman alike find reassuringly 

familiar. Unlike other models, the systems model is also 

representative of the dynamic and cyclical nature of the 

political system. Once an input has occurred, that activity 

is translated into outputs which are fed back into the system 

as new inputs or as part of the environment within which the 

system will work in the future. 

According to Easton, a "f3ystem" is "any se't of vari

ables regardless of the degree of interrelationship among 

them" (Easton, 1965, p. 21). Of course, not all systems 

hold the same degree of relevance and interest for research

ers and the tendency has been to study only those which ex

hibit high levels of interrelationship among their component 

parts. Outside the discipline of political science such in

teresting systems have included the solar system and the hu

man body. Inside the political science profession such 

systems as the relationships among nations and the legisla

tive process have aroused the curiosity of researchers. 

A political system is dip~inguished from other types 

of systems (e.g., cultural, familial, etc.) in that a polit

ical system consists of "those interactions through which 
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values are authoritatively allocated for a society" (Easton, 

1965, p. 21). Anything which does not fit that definition 

would quite possibly be included in another system but would 

represent in the political system those outside factors which 

constitute the system's environment. In the words of Harold 

Lasswell, the environment would consist of those elements 

surrounding the political system but which are not themselves 

concerned with "deciding who gets what, when and how" (Lass

lell, 1958). 

The environment of a political system can itself be 

divided into two parts: the intra-societal environment and 

the extra-societal environment. The former consists of sys

tems which exist in the same society as our political system 

but which have been excluded from it because they do not in

volve the authoritative allocation of values for that society. 

For example, in the American political system, this environ

ment would consist of American cultural values and the Amer

ican economy. It is beyond need of explanation that such 

cultural values as beliefs in limited government and private 

property surround and exert an influence upon the political 

system. The second aspect of the e.lvironment are those ele

ments which Easton terms "extra-societal." These are those 

elements which lie outside the given society and outside the 

system itself. This superstructure --as Marx would call it-

consists of the international political system and the inter

national economy. 
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The political system and its environment, however, 

cannot be superficially thought of as discrete and totally 

separate categories. The political system itself is open 

and to that extent is affected by the environment. Influ

ences from the environment which act upon the political sys

tem are referred to as "disturbances." The ability of the 

political system to act upon these disturbances in a way 

that is acceptable to members of society define the system's 

ability to continue its existence. Indeed, the "essential 

variables" of a political system, according to Easton, are 

the system's ability to not only allocate values for the 

society but to do so in a way that is acceptable to that so

ciety most of the time (Easton, 1965, p. 24). When the sys

tem is in danger of being unable to perform those functions 

it is said to be under stress. The special merit of the 

sys·tems framework is precisely that" it permits us to inter

pret the behavior of the members in a system in the light of 

the consequences it has for alleviating or aggravating stress 

upon the essential variables" (Easton, 1965, p. 25). 

The influences on the political system by the envi

ronment are labeled "inputs." These inputs consist of de

mands and support. Demands on a political system constitute 

those desires put upon it to create an authoritative alloca

tion of values. For instance, lobbying efforts aimed at cre

ating a program of national health insurance constitute a de

mand on the political system to reallocate resources such 
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that health care for all would be guaranteed. Support for 

the political system occurs when members of society act on 

behalf of the system or when they orient themselves favorably 

to that system. Support may be of two types; specific or 

diffuse. Specific supports are those supports for the system 

which are the result of a particular action by that system 

which is found to be favorable. For example, given the AFL

CIO's actions in favor of national health insurance, the 

adoption of that proposal would most likely lead to support 

of the political system specifically for that reason. Dif

fuse supports are supports which are favorable towards the 

system for reasons which have existed over the long-term. 

For example, the fact that the American political system has 

with only a few exceptions committed i~self to the principle 

of limited government creates support for the system which 

cannot be found in anyone action. 

Although inputs such as demands and supports can be 

seen generally as emanating from outside the political sys

tem, such is not always the case. Even though the majority 

of such activities seem to permeate into the political sys

tem from the environment there does exist a special category 

of inputs which originate in the system itself. These vari

ables, known as "withinputs,~ are internally generated. Both 

demands and supports are often found to be of this type. 

Rather than being "shaped by such parameters as culture, 



economy, social structure, and the like, • , • withinputs 

are politically determined" (Easton, 1965, p. 55). 
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The confrontation of these demands and supports by 

the authorities in the political system is "conversion." 

Conversion is, quite simply, the decision-making process of 

the system. In the American poli tical :::~Tstem this conversion 

is performed by all branches of the government including the 

President, the Congress, the federal courts and the bureau

cracy. And, given the federal system, conversion is accom

plished further at the state and local levels. 

The decisions and policies which are made in the con

version stage are "outputs" of the political system. "Out

puts are analogous in function, at the output end of a sys

tem, to demands and support on the input side" (Easton, 1965, 

p. 345). Outputs are produced only by the authorities in a 

system and represent the solution which these authorities 

have adopted to the disturbance which occurred at the input 

side of the system. A distinction must be made between out

puts and outcomes. Outputs, as noted previously, are the de

cisions made in the conversion stage and those actions neces

sary to implement them. Outcomes involve a great deal more 

and constitute those secondary effects which may result from 

the outputs. For instance, a decision to cut back on the 

food stamp progam would be classified as an output. The ef

fects of that decision, e.g., mass undernutrition, would 

properly be referred to as outcomes. 
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As with inputs, outputs may be further broken into 

two categories: authoritative and associated. Authoritative 

outputs are those "decisions and actions of the authorities 

that members of the system consider or are compelled to ac

cept as binding." Associated outputs, on the other hand, 

are those which perform the same stress-alleviation as the 

authoritative outputs but which "could be included as binding 

only if we forced the language of our analysis unmercifully" 

(Easton, 1965, p. 352). 

The outputs do more than simply reshape the system 

of which they are a part. They also will often "help to de

termine each succeeding round of inputs that finds its way 

into the political system" (Easton, 1965, p. 28). This feed

back loop sends back into the system both new demands and new 

supports. A classic example of the feedback loop in the 

American political system would be the attempts in the 1970's 

to limit presidential power. The outputs of the Nixon Admin

istration in the areas of war powers and impoundments led to 

a new set of demands on Congress to statutorily limit the 

president's powers in those areas. The result was the War 

Powers Act of 1973 and the Budget and Impoundment Control 

Act of 1974. 

The federal courts in the United States can be seen 

in the systems framework in two ways. On the one hand, it 

can be considered as a separate system all its own. It can 

also be seen as only one component in the larger context of 
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the American political system. In the section WhiC~1 follows, 

an attempt will be made to particularize the systems frame

work to the judicial process. 

The Judicial System 

Given the preceding discussion of the systems frame

work in general, it is fairly simple to specify the various 

components of that model as applied to the judicial process. 

Demands upon the judicial system consist of legal disputes 

and the constitutions and laws which impact upon that dispute. 

The forms of that input can be quite variable. Included 

would be such inputs as written briefs, oral arguments and 

amicus curiae briefs from interested parties. In the Zurcher 

litigation, for example, the demand input was the need to 

resolve the question of searches of newsrooms for evidence. 

The forms that this took were the briefs of the litigants, 

the oral arguments and the amici briefs filed by groups on 

both sides of the issue. 

It is important to note at this point that not all 

demands make their way into the judicial system. The form 

and the content of these demand inputs is regulated by the 

system itself. "Regime rules" are those rules established by 

the system which preclude certain types of cases from being 

heard. For example, the doctrines of jurisdiction and jus

ticiability act to weed out certain cases from ente~ing the 

system as demand inputs. "Gatekeeping" also occurs in the 
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judicial system whereby actors in the process are able to 

resolve or reduce the demands before they enter the system. 

An example would be the use of plea-bargaining to keep cases 

out of court (Goldman and Jahnige, 1971, pp. 5-6). There

fore, cases like Zurcher are to some extent extraordinary in 

that they have managed to jump both nurdles and enter the 

system as demands. 

Specific supports in the judicial system would sim

ply consist of each individual instance where an individual 

or group finds a court decision to be favorable. This would 

necessarily include the winning litigants and any other sup

porters of that position. Diffuse supports flow to the 

courts through the commonly-noted "cult of the robe." The 

respect and deference given to judges and to courts provides 

a great deal of support for and legitimation of their activ

ities. And, although this may originate in the past deci

sions and activities of the courts, it cannot be specifically 

tied to anyone decision. 

The actors in the conversion process of the jUdicial 

system include more than just the judges. In trial situa

tions, the jury may also be a relevant unit in converting the 

demand into an output. In the Zurcher litigation, however, 

the demand was converted by a single U.S. District Court 

judge at the early stages and by several appellate judges 

and justices at later stages. 
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Outputs of the jUdicial process are of both the au

thoritative and the associated types. Authoritative outputs 

are the binding rulings which are issued in response to the 

demand inputs. These would include statutory and constitu

tional interpretations and procedural rules. Associated out

puts are the opinions which are attached to the judge's de

cisions and also the judge's remarks from the bench (Sheldon, 

1974, p. 167). In the Zurcher litigation both types of out

put appear in that a binding decision is made concerning the 

First and Fourth Amendments and the decision is accompanied 

by three opinions from the justices. 

Since there will always be losers in the judicial 

process, at least one group of litigants will be unhappy with 

the resolution of the case. They will then attempt to have 

the results overturned. The feedback lcop of the systems 

model is well-evidenced in the judicial system. For example, 

when the U.S. Supreme Court ruled in Chisholm v. Georgia, 2 

Dall. 419 (1793), that states could be sued in the federal 

courts, the result was a demand upon the Congress and the 

states to pass the Eleventh Amendment prohibiting such suits. 

Similarly, in the Zurcher litigation the losers the news 

media -- sought to have the decision overturned by the Con

gress. And, one might add, they were successful. Of course, 

feedback need not always take the form of congressional leg

islation. It may also involve new litigation, lower court 

feedback, feedback from officials who must implement the 
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program and from the law reviews, In any case, the feedback 

loop provides the system with a new source of demands and 

inputs beyond those which simply arise from the environment. 

As Sheldon observes, 

The judicial system is dynamic, ongoing, and self
regulating. An output leads to another input, etc. 
As long as demands are met, support should increase 
or at least remain at a tolerable level. The sys
tem will persist and thereby display dynamic equi
librium. Should the judicial system fail to 
~atisf~ ~obietal demands, those making the demands 
may well turn to other authoritative allocators of 
values. The existence of the judicial system, then, 
is in jeopardy (Sheldon, 1974, pp. 168-169). 

A Critique of the Systems Model 

Of course, the systems model has not been without 

its critics. The "conceptual framework" of Easton is sub-

ject to a number of criticisms. First of all, the model 

lacks "the desired semantic precision" which one might wish. 

For example, such terms as "input," "conversion," "output" 

and "feedback" lack the operational criteria necessary for 

a true theory to emerge. However, to the credit of the sys-

terns model, it does not "preclude the formulation of opera-

tional criteria and their concrete application to specific 

sets of empirical data" (Goldman and Jahnige, 1971, p. 277). 

Indeed, many subsequent studies since Easton first intra-

duced the model have attempted to do exactly that (Nagel, 

1969; Lehne and Reynolds, 1978; Caldeira, 1977}, 

A second criticism is that the systems approach is 

a conservative theory in that it represents no more than a 



defense of the status quo, ~hat is, the framework tends to 

emphasize "description . to the apparent exclusion of 

prescription" (Goldman and Jahnige, 1971, p. 278). This 

need not be the case, however. In the study of the Zurcher 

litigation which follows, an attempt is made to do both. 
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Not only is the case itself described, but the final chapter 

describes alternative courses which the Court could have 

taken. 

Thirdly, the simple systems model "concentrates on 

that feedback which occurs following decision" and ignores 

feedback which may occur within the political system itself. 

These withinputs include such activities as "delays, appeals, 

pleadings, counterpleadings, continuances, dismissals, re

versals and remands" (Sheldon, 1974, p. 170). Certainly 

these forms of internal feedback have an effect on the po

litical system and its eventual outputs. The systems model, 

however, is criticized unfairly since many of the more 

sophisticated versions of the model do include this element. 

Of more serious concern is the criticism that the 

systems model neglects the conversion stage. Although the 

model does emphasize the inputs, outputs, feedback and so 

forth, it fails to explain what: goes on inside the "black 

box" of the conversion prccGss, Indeed, the "black-box 

stage may be most crucial" (Sheldon, 1974, p. 170). Again, 

however, attempts have been made to remedy the problem~ For 

example, Murphy (1964) and others have given special study 



to the conversion stage, The other models of the judicial 

process such as micro-group models, macro-group models, 
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role models, etc., are certainly compatible with the systems 

model in that tl!2Y can be used in conjunction with it to ex

plain the behavior which occurs in the black box. 

By far, however, the major criticism of the systems 

approach is that although it aids in the didactic and heu

ristic functions of political research, it falls short of 

an ability to predict. As a vociferous critic of the sys

tems approach has noted, "A more defensible conclusion 

would be that functional analyses are not explanatory at 

all -- they are analytic and heuristic -- and consequently 

singularly incapable, in themselves, of providing predic

tive or explanatory leverage 'I (Gregor, 1968, P. 431). 

The inability of the systems model to perform the predic

tive function expected of true models has proven to be its 

most serious shortcoming. The systems model makes it "dif

ficult to test the correspondence between the putative 

theory and the empirical world. In short, systems analysis 

does not, in its present state, make hard, quantitatively 

testable predictions" (Goldman and Jahnige, 1971, p. 284). 

This is not to say, however, that the systems model 

is not useful. Didactically, the systems model is superior 

to most others in its ability to organize and integrate 

large quantities of seemingly unrelated material. The es

tablishment of such general categories as input, output, 
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etc., allow the researcher to put labels on each element 

and organize it into the systems schemata. It is precisely 

this "comprehensiveness" and "organizational power" which 

is most advantageous to users of the approach CGoldman and 

Jahnige, 1971, p. 283). 

Heuristically, the systems framework is especially 

helpful in suggesting new topics for judicial research. The 

concept of demand inputs raises new questions concerning who 

makes these demands, how often, in what ways and why some 

demands are processed while others are not. In the area of 

outputs, questions arise as to why certain outputs occur, 

what effects one type of output will have as opposed to 

other types and when feedback is likely to occur. For exam

ple, a study by Cortner (1968) has implicitly used the sys

tems approach in attempting to classify the types of inter

est groups which make demand inputs upon the judicial 

system. 

Even in the area of prediction, the systems model 

is not completely void of function. Although it is true 

that the model does not lend itself to mathematically-accu

rate prediction, it does predict that a system will achieve 

certain states. For example, as noted earlier in this chap

ter, the tendency of a political system is to react to dis

turbances originating in the environment so as to prevent 

the destruction of the system and to make authoritative al

locations which are acceptable to those in the system who 



are "politically relevant." The systems model does. have 

this ability to "handle microcosm studies displaying pre-

dictability" (Goldman and Jahnige, 1971, p, 284). 

Use of the Systems 
Model in This Research 

As noted earlier, each of the models utilized in 

research of the judicial process is designed to tap dif-

ferent perspectives of the phenomenon in question. It is 

therefore of the utmost importance that model selection be 
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preceded by a specific delineation of what is to be studied. 

The purpose of this study is to analyze the ongoing conflict 

between the First Amendment's free press provisions and the 

law enforcement interests of state and federal authorities. 

One of the more recent episodes in that conflict is found 

in the case of Zurcher v. Stanford Daily. In studying that 

case, however, one must necessarily research prior cases and 

activities which occurred after the decision. 

With that purpose in mind, then, the nature of the 

study dictates that the systems model be used. The systems 

model is particularly well-suited to this type of study in 

that it emphasizes "the dynamic cyclical nature of judicial 

policy-making" (Thomas, 1972, p. 38). Any given input into 

the political system will result in certain outputs which 

will in turn result in feedback causing even more input or 

environmental alteration. The fact that a demand may be too 

trivial or frivolous to actually make it all the way through 
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the system does not make the systems analysis any less rele

vant. Indeed, the utilization of regime rules and gatekeep

ing to keep certain demands from traveling the entire 

breadth of the system provides even greater legitimacy to 

the approach. As Easton has noted concerning the dynamic 

nature of the systems framework, "It encourages us to inter

pret political life as a dynamic system of behavior, both as 

an interacting set and as a body of activities which, in 

their totality, are able to do work in converting inputs in

to outputs" (Easton, 1965, p. 479). 

In the Zurcher case, for instance, the input occurs 

originally at the U.S. District Court level where the staff 

of the Stanford Daily newspaper are suing local law enforce

ment officials under 42 U.S.C. 1983 for violating their con

stitutional rights under the First Amendment. The eventual 

decision in that case by the U.S. Supreme Court can be pro

perly labelled as an output. That output then results in 

feedback whereby the press and civil liberties interests who 

are unhappy with the decision turn to the legislatures of 

the states and to the U.S. Congress to create a new author

itative allocation which they find more acceptable. Paren

thetically, some have argued that the search of the Stanford 

Daily which led to the suit was itself the result of prior 

governmental actions which had made it more difficult to ob

tain information from the press by the subpoena route. 

Thus, the "dynamic" and "cyclical" nature of this clash 



between First Amendment protec·tions and law enforcement in

terests warrants the use of the systems approach. To that 

extent the systems model is predictive in that it forecasts 

that a court decision will act to cause changes elsewhere 

in the system. 

The criticisms of the systems model presented ear

lier do nc't constitute any serious f laws in its use here. 

Since the systems model is used here only as a guide to the 

study of the larger question of the limits of the 'First 

Amendment, its lack of "semantic precision" is not partic

ularly damaging. That is, the lack of specification in 

what exactly constitutes the environment and so forth does 

not detract from the original research purpose. And, to 

some extent, a definitional process of sorts does occur in 

this study where necessary. 
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The criticism that the model does not prescribe also 

presents no serious flaws here. Although Chapters IV to VI 

do perform only a descriptive function, the final chapter of 

this study presents three alternative theories which the 

Court could have pursued. Indeed, the third of those is 

specifically prescribed as the one which the Court should 

have adopted. Similarly, the neglect of withinputs does 

not make the study any less useful. This dissertation in

cludes discussion of such activities as they are relevant. 

Likewise, the failure of the systems model to dis

cuss the "why" of the conversion process is not serious. 
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This study does not attempt to explain the behavioral "why" 

of the decision in Zurcher, but instead researches the "what" 

of that decision. The important question to be studied is 

the limits on the First Amendment as they apply to the press 

and not why those limits have been imposed. Hovlever, even 

on that point, the study does attempt in Chapter III to de

termine the original meaning of the First Amendment as it 

applies to the press. 

In the study which follows, then, the systems para

digm will be used to observe the elements of the Zurcher 

decision including its predecessors and descendents. This 

will, of course, include research and analysis into the en

vironment, inputs, conversion, outputs and feedback of that 

event. 



CHAPTER III 

THE ENVIRONMENT: THE PRESS 
IN AMERICAN POLITICAL LIFE 

As noted previously, the environment consists of 

those elements which surround the system but are not a part 

of it. In the chapter which follows, the historical and le-

gal background of the press in America will be explored in 

detail. 

The British Experience 

It is probably correct that, as Irving Brant observed, 

"Every item in the English heritage of freedom was a natural 

part of the American heritage. Before 1776 every loss of 

freedom in England, every perversion of justice there, was a 

blow to liberty and justice in the American colonies" (Brant, 

1965, p. 17). Therefore, it would appear reasonable to be-

gin any study of the Constitution's free press provisions with 

a discussion of the British experience. 

Hudon (1963) traces the history of press laws to the 

passage in 1275 of the statute De . .§.~9_~9:.alis Magnatum which 

punished those who disseminated falsehoods and which was 

later expanded to include those who uttered "seditious 

words." Whether these seditious words were true or not was 

never at issue; only their utterance was important, Indeed, 
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a scandalous story which was true was worse than one which 

was false since the danger to the Realm of such a pUblication 

was all the greater for its truth. Initially enforced by 

the Common Law Courts, the statute soon became the preroga

tive of the Court of Star Chamber. 

Through various legal pronouncements, the Star Cham

ber began during the reign of Queen Elizabeth I to control 

the press in order to ensure the "peace and security of the 

state." This eventually led in 1585 to a licensing system 

and in 1637 to a limitation on the number of printing 

presses within the country. The Star Chamber was abolished 

in 1641 and the licensing system which it had instituted 

eventually died in 1695 (Hudon, 1963, p. 10), 

The final extinction of press licensing did not in 

reality create more liberty for publishers. Indeed, the Com

mon Law Courts began in 1695 to prosecute more vigorously 

those who were by virtue of their criticisms threats to the 

government. And, in 1711 a Stamp Act was passed in order to 

more fully restrain the press by taxing all newspapers. Ex

amples abound of those executed, disfigured or imprisoned 

for defamation of the government. Simply imagining the death 

of the King was treated as treason and therefore punishable 

by death (Hudon, 1963, p. 12). 

At the time of the American Revolution in 1776, the 

state of British law on the press was most succinctly charac

terized by Blackstone in the following passage: 



The liberty of the press is indeed essential to the 
nature of a free state; but this consists in laying 
no previous restraints upon publications, and not in 
freedom from censure for criminal matters when pub
lished. Every freeman has an undoubted right to lay 
what sentiments he pleases before the public; to 
forbid this is to destroy freedom of the press; but 
if he publishes what is improper, mischievous, or 
illegal, he must take the consequences of his own 
temerity (Blackstone, 1765, p. 152). 

The Colonial Experience 

Due to the nexus between American and British law, 
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the press fared little better in the colonies than it did in 

England. As Leonard Levy observed, "The persistent image of 

colonial America as a society in which freedom of expression 

was cherished is an hallucination of sentiment that ignores 

history" (Levy, 1960, p. 18). However, unlike the experi-

ences in Britain, the judiciary took a small part in such 

suppression. Indeed, as Hentoff (1981) noted, the colonial 

rules against seditious libel were primarily used as a wea-

pon of the colonial legislatures and governors. The infamous 

nature of the seditious libel trial of John Peter Zenger was 

due precisely to the fact that such colonial trials, no more 

than half a dozen in all, were so lIisolated a phenomenon" 

(Levy, 1960, p. 19). In the few trials which did take place, 

however, the rule of law was the same as that in Britain. 

The jury heard only the question of whether the accused had 

published a particular tract. The judges then decided initi-

ally the meaning of seditious libel (a question of law) and 
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secondly whether the publication in question was of such 

a nature (a question of fact). 

In pursuit of their privilege of immunity from crit-

icism, the colonial legislatures punished anyone who spoke 

out or wrote against them. 

Literally scores of persons, probably hundreds, 
throughout the colonies were tracked down by the 
various messengers and sergeants Lof the assemblie~7 
and brought into the house to make inglorious sub
mission for words spoken in the heat of anger or for 
writings which intentionally or otherwise had given 
offense (Clarke, 1943, p. ll7). 

Such occurrences took place in virtually every colony, al-

though the southern colonies lagged behind, primarily be~ 

cause they also lagged in the number of printing presses. 

The animosity of the assemblies to critics was simi-

larly reflected in large portions of the public. Hentoff, 

however, suggests along with Chaffee (1969) that there also 

existed "a lively countertradition that held freedom of 

thought and of the press to be fundamental rights." This 

countertradition could be seen in the works of George Mason 

and John Adams. Adams, for example, wrote in the "Massachu-

setts Declaration of Rights" that "the liberty of the press 

is essential to the security of freedom in a state; it ought 

not, therefore, to be restrained in this commonwealth" (I-Ien-

toff, 1981, p. 70) .. 

Levy argues, however, that such a "countertradition" 

was for the most part simply a politically expedient ruse. 

The patriots ~t the pre-Revolutionary and Revolutionary 
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periods consistently spoke up for freedom of the press, but 

only so long as it served their interests. Levy notes, 

"Yankee Doodle's Liberty Boys vociferously claimed for them-

selves the right to free expression which they denied their 

opponents II (Levy, 1960, p. 64). Indeed, the same John Adams 

who wrote such stirring rhetoric in defense of press freedom 

also proposed that the new American government institute a 

loyalty test requiring all to adhere to the independence 

movement. Such a test would have the IIbeneficial result of 

stopping 'unfriendly' papers. Then, 'the presses will pro-

duce no more seditious or traitorous speculations. Slanders 

upon public men and measures will be lessened'" (Levy, 1960, 

p. 87). The only press which was truly free from punishment 

was the patriot press. It was therefore not at all uncommon 

for printers still loyal to the Crown to have their equip-

ment smashed and themselves threatened with violence by the 

same IIYankee Doodle Liberty Boys" who had earlier denounced 

governmental interference with the press. 

'rhe First Amendment 
and the Early Years 

As originally ratified in 1789 the Constitution had 

no explicit provisions prohibiting the government from inter-

fering with the operations of the press. These were not nec-

essary, according to Alexander Hamilton, since the guarantee 

of a free press did not depend upon words, but IImust alto-

gether depend on public opinion, and on the general spirit 
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of the people and of the government" (Cooke, 1961, p. 580). 

Furthermore, the federal government was to be one of dele

gated powers. Since it had been given no explicit power to 

regulate the press, many thought that no further provisions 

were necessary. Observed one critic, if the First Amendment 

is to deny the government the exercise of a power which it 

has never possessed, other amendments should be added which 

guarantee "that a"man has the right to go to bed when he 

feels like it and to wear his hat when he feels like it" 

(Hentoff, 1981, p. 73). Similarly, many thought the various 

bills of rights in the states sufficient to protect such lib

erties. 

The proponents of a federal bill of rights, led by 

Thomas Jefferson in Paris, likewise offered several arguments 

of their own. On the one hand, there were those who criti

cized the lack of a bill of rights in order to prevent the 

ratification of the Constitution. As Levy notes, "they used 

the issue of a bill of rights as a smokescreen for those ob

jections to the Constitution that could not be dramatically 

popularized" (Levy, 1960, p. 227). In response to the argu

ment that the federal government possessed no power to regu

late the press, the bill of rights proponents urged the pub

lic to look back on the history of the British constitution 

where the rights of the press were not explicitly protected. 

In a letter to James Madison from Paris in 1789, Jefferson 

noted that "in a constitutive act which leaves some precious 



articles unnoticed and raises implications against others, 

a declaration of rights becomes necessary by way of supple

ment. This is the case of our new federal constitution". 

(Peterson, 1975, PP. 438-439). And, in regard to the ques

tion of state bills of rights, Madison argued that some 

states "have no bill of rights, there are others provided 

with very defective ones, and there are others whose bills 

of rights are not only defective, but absolutely improper" 
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(Hentoff, 1981, p. 82). Indeed, as Brant has observed, five 

states in 1789 had no state constitutional provisions for a 

free press, six had very weak ones and only two declared 

freedom of the press to be "inviolate" (Brant, 1965, p. 228). 

And, as later court decisions would point out, the state bills 

of rights would have no effect on the actions of federal of

ficers. In a short, terse response to the argument that a 

listing of essential rights would surely omit some which 

should be included, Jefferson argued that "half a loaf is 

better than no bread. If we cannot secure all our rights, 

let us secure what we can" (Peterson, 1975, p. 439). 

In a victory for proponents, the Congress submitted 

to the states twelve proposed amendments to the Constitution 

authored by James Madison who had initially opposed such a 

bill of rights and, as a secondary position, unsuccessfully 

proposed that such a listing of rights be included not in a 

separate set of amendments but within the text of the Consti

tution itself. Ten of those passed the ratification process 
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and were added to the original Constitution on December, lS, 

l79l, as the Bill of Rights. Among these, of course, was the 

First Amendment which stated, inter alia, that "Congress 

shall make no law •.. abridging the freedom of speech, or 

of the press • • • ." 

Whether that amendment meant to abolish the common 

law offense of seditious libel as Chaffee (1969) maintains, 

or whether it did not, as Levy (1960) argues, is a question 

of exceeding interest but not much relevance to this study. 

In any case, less than ten years after the passage of the 

First Amendment the Federalist-dominated Congress passed the 

Sedition Act which was designed to stifle Democratic-Republi

can critics of the government. Not coincidentally, the Act 

was to expire on the last day of the John Adams Administra

tion; a politically astute move by the Federalists since it 

would require the Democratic-Republican critics of the Act 

to explicitly renew it if they wished to utilize it against 

their own Federalist opponents. During the Act's two-year 

life, twenty-five critics were arrested, fifteen indicted 

and ten were actually convicted (Hentoff, 1981, p. 8l). 

The issue of the validity of the Sedition Act, which 

punished those attempting to "defame" or "bring • • • into 

contempt or disrepute" the government of the United States, 

never reached the Supreme Court. If it had, there seems 

little doubt that its constitutionality would have been up

held. Justices Patterson and Chase, who had actually 
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duties, defended the Act. Similarly, Justices Cushing, 

Iredell and Ellsworth expressed their approval of the Act 
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through various public and private pronouncements (Hudon, 

1963, p. 52}. Luckily for the press, the issue of the sta-

tute's constitutionality was not finally adjudicated until 

1964 when Justice Brennan's opinion in New York Tin2s v. 

Sullivan stated that "LThere iii a broad consensus that the 

LSeditio~7 Act, because of the restraint it imposed upon 

criticism of government and public officials, was inconsis-

tent with the First Amendment ... " (376 u.S. 254, 276). 

Interestingly, the Democratic-Republicans who opposed 

the Sedition Act did so not so much on the grounds of civil 

liberties but on the basis of their understanding of the 

principles of federalism. Jefferson, for example, preferred 

that such prosecutions be undertaken by the states rather 

than the federal government. As he suggested in a letter to 

Pennsylvania's Governor McKean in 1803, 

... the press ought to be restored to its credi
bility if possible. The restraints provided by the 
laws of the states are sufficient for this if ap
plied. And I have therefore long thought that a few 
prosecutions of the most prominent offenders would 
have a wholesome effect in restoring the integrity 
of the presses. Not a general prosecution, for that 
would look like persecution; but a selected 
one • • •• If the same thing be done in some other 
of the states it will place the whole band more on 
their guard (Cohen and Kaplan, 1982, p. 34). 

After corning to office in 1801, the Democratic-Republican 



Congress repaid all fines which had been levied and Presi

dent Jefferson pardoned those who had been convicted under 

the Act. 

The Limits of the First Amendment 
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Not surprisingly, the controversy over the Sedition 

Act was only one episode in the continuing debate over the 

"original" meaning of the First Amendment. Such debates have 

continued to occupy historians and political scientists 

during times of stress such as the War of 1812 (Mott, 1950), 

the Civil War (Patterson, 1939), the Industrial Revolution 

(Lofton, 1966) and World Wars I and II (Roche, 1963). Of 

course, the historians and political scientists have not 

been alone. Even members of the U.S. Supreme Court have 

struggled over the First Amendment's "original" meaning. 

For example, in a 1907 opinion, Justice Holmes expressed the 

classic Blackstone definition of a free press by arguing that 

although the Constitution prohibited any type of prior re

straint, it did not forbid the "subsequent punishment of such 

as may be deemed contrary to the public welfare" (Patterson 

v. Colorado, 205 U.S. 454, 462). Only twelve years later, 

however, he recanted and stated that "I wholly disagree with 

the argument of the Government that the First Amendment left 

the common law as to seditious libel in force, History seems 

to Ple to be against the notion" (Abrams v. United States, 

250 U.S. 616, 630 (1919)). 
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~o a great extent, this controversy over the "origi

nal" understanding was the result of the lack of such debate 

at the time of the First Amendment's birth. As noted pre

viously, the ploy by some Anti-Federalists to scuttle the 

proposed Constitution for lack of a bill of rights meant 

that it was unimportant that they define their meaning of a 

free press. As Levy observes, "the provocation of an emo

tional climate of fear made the definition of freedom of the 

press, and other liberties, unnecessary" (Levy, 1960, p. 215). 

Further, those who actually proposed the amendment (e.g., 

Madison) did little to define its meaning. The proposal by 

Congress to the states was in fact so lacking in controversy 

that "ambiguities in wording which debate might have cleared 

up" remained (Brant, 1965, pp. 224-225). 

The.excellent and painstaking research of those like 

Levy (1960) and Chaffee (1969) tends to be directly contra

dictory on the subject of the meaning of the Press Clause. 

Indeed, it is probably correct to say that there was no "orig

inal" understanding of the First Amendment which was shared 

by those who wrote and/or supported it in the latter part of 

the eighteenth century, What can be concluded with the ut

most confidence ~s that, as Justice Holmes once observed in a 

slightly different context, "the prophecies of what the 

courts will do in fact, and nothing more pretentious" is the 

real meaning of the First Amendment (Holmes, 192~, p. 173). 
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What the courts have done in fact is attempt to in

terpret the First Amendment. These judicial interpretations 

have traditionally been along the lines of such issues as 

obscenity, libel and the like. However, these issues became 

more complex as the press increasingly claimed a special 

status under the First Amendment which provided it with 

rights more extensive than those given the general public. 

The essence of these cases is the issue of whether 

the free press gUf'.ra.nt.ee of the First Amendment is simply a 

redundancy or whether it grants protections and rights to the 

press beyond those granted the public in its free speech 

guarantee. Among supporters of the latter interpretation is 

former Justice Potter Stewart who has argued that the free 

press guarantee of the First Amendment is a structural pro

vision rather than one which protects specific liberties and 

rights such as the right to counsel. Instead, lithe Free 

Press Clause extends protection to an institution. The pub

lishing business is, in short, the only organized private 

business that is given explicit constitutional protection" 

(Stewart, 1974, p. 633). 

Although the term "doctrine of nonsuperfluousness" 

has been used by Cortner (1981) within the context of the Due 

Process Clauses, it is arguable that Stewart is supporting 

such a doctrine as it might apply to the First Amendment. 

That is, since no provision of the First Amendment is redun

dant or superfluous, the press guarantee of that amendment 
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must mean that the press has rights beyond those given to the 

general public in the Speech Clause. Since the press already 

has the same freedom of expression under the speech guaran

tee of the First Amendment as the general public, the addi

tional guarantee of a free press implies that some other 

rights must exist for those in the Fourth Estate. 

Unfortunately for supporters of Stewart's theory, 

the U.S. Supreme Court has consistently decided press cases 

using the same principles that it has developed for free 

speech claims. Or, in those instances where the Press Clause 

has been advocated as a conduit for special rights for the 

press, the Court has denied them. In the analysis which fol

lows, several of those cases which established the ~ judi

cata on the basis of which Zurcher would finally be decided 

are discussed. 

The Legal Precedents 

Prior to the U.S. Supreme Court's decision of Zur

cher in 1978, it had for forty years been presented with and 

had disposed of several similar cases which had claimed a 

special status for the press under the First, and Fourteenth 

Amendments. As noted above, each of these claims was unsuc

cessful and laid the groundwork for the eventual lack of suc

cess by the press in Zurcher. 

The first of these cases was Grosjean v. American 

Press Company, 297 U.S. 233 (1936). On July 12,1934, the 
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the Louisiana Legislature enacted a taxation measure pro

posed by Governor Huey Long which required a two percent tax 

on the gross receipts of all publications in the state with 

20,000 or more circulation per week. Those publications which 

were taxable were required under the law to file statements 

each quarter stating the enterprise's gross receipts and the 

amount of the tax owed. The tax was then due and payable at 

that time. Failure to report would result in a $500 fine 

for the pUblication and/or a six-month jail term for its 

chief financial officer (La. Acts of 1934, No. 23). 

Not coincidentally, only 13 of the state's 163 news

papers met that criterion. Long was at the time in the midst 

of a heated battle with twelve of these newspapers due to 

their editorial attacks against his administration. This 

clearly punitive taxing measure was challenged by the pub

lishers in the state who were subject to it. 

In a unanimous 8-0 opinion by Justice Sutherland, 

the Court held the tax to be an unconstitutional infringe

ment of the First and Fourteenth Amendments. In ringing sup

port for the newspapers, Sutherland asserted that "revenue 

was of subordinate concernj and that the dominant and con

trolling aim was to prevent, or curtail the opportunity for, 

the acquisition of knowledge by the people in respect of 

their governmental affairs" (297 U.S. 233, 247). And, 

Sutherland later noted, the acquisition of such knowledge is 



something "to which the public is entitled in virtue of the 

constitutional guaranties" (297 U.S. 233, 2501. 
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More important for this study, however, are the first 

seeds planted by Sutherland in his opinion of the principle 

that the press is entitled to no special status under the 

First Amendment. Although a discriminatory and obviously 

punitive tax such as the one at issue here was not constitu

tionally permissible, Sutherland did not rule out nondiscrim

inatory business taxes which might be levied against 

newspapers. "It is not intended by anything we have said 

to suggest that the owners of newspapers are immune from any 

of the ordinary forms of taxation for support of the govern-

ment. But this is not an ordinary form of tax. "(297 

U.S. 233, 250). 

Indeed, in the following term, the Court held that 

the press was subject to nondiscriminatory business regula

tions of the National Labor Relations Act (Associated Press 

v. National Labor Relations Board, 301 U.S. 103 (1937)). 

In that case, the Associated Press had fired a rewrite edi

tor by the name of Morris Watson in its New York office for 

union activities. The American Newspaper Guild took up Wat

son's case and filed a grievance with the National Labor Re

lations Board challenging the firing as a violation of the 

National Labor Relations Act which prohibited punishing those 

who engage in union activities ( 29 U.S.C. 157). The 
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Board sided with the Guild and Watson and the order was en-

forced by the U,S, Court of Appeals for the Second Circuit. 

On appeal to the U,S. Supreme Court, Justice Roberts's 

5-4 majority opinion upheld the Board's order as constitu-

tionally permissible. As Roberts pointed out, the Act was 

nondiscriminatory in that it was a general business regula-

tion and not one specifically designed to punish the press 

as had been the case in Grosjean. Indeed, the motive and the 

actual impact of the regulation was to regulate the pub-

lishing business qua business and not to censor the news or 

control editorial policies. Following the lead provided by 

Sutherland's Grosjean opinion the previous year, Roberts 

stated that 

The business of the Associated Press is not immune 
from regulation because it is an agency of the press. 
The publisher of a newspaper has no special immunity 
from the application of general laws. He has no 
special privilege to invade the rights and liberties 
of others. He must answer for libel. He may be pun
ished for contempt of court. He is subject to the 
anti-trust laws. Like others he must pay equitable 
and nondiscriminatory taxes on his business (301 U.S. 
103, 132-133). 

Interestingly, Sutherland and the Court's three 

other conservatives dissented. In taking a broader First 

Amendment view than the majority, the dissenters argued 

that "when applied to the press, the term freedom is not to 

be narrowly confined; and it obviously means more than pub-

lication and circulation" (301 U.S, 103, 137). However, 

given Sutherland's unanimous opinion in Grosjean the previ-

ous year and the four conservatives' views on liberty of 



contract, it is likely that the dissent in this case was 

based less on the First Amendment than on their dislike for 

Roosevelt's New Deal. 
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Eight years later with the Roosevelt New Deal appoin

tees firmly in control of the Court, the special status issue 

was once again brought to the justices by the Associated 

Press (Associated Press v. United States, 326 U.S. 1 (1945)). 

This time the challenge by the Associated Press involved the 

application of various provisions of the Sherman Anti-Trust 

Act (15 U.S.C. 1-7) to the association. Under previous ju

dicial interpretations of the Sherman Act, the government had 

been limited to the prevention of restraint of trade and com

merce only if such activities were deemed to be "unreasonable" 

(Standard Oil Company v. United States, 221 U.S. 1 (1911)). 

In 1943, the Justice Department alleged that the by-laws of 

the Associated Press were just such an unreasonable restraint. 

Under the by-laws, members of the A.P. were prohibited 

from s8lli~g ne~7S to those publications which were not mem

bers. And, in something of a Catch-22, an existing member 

could block the entrance of a prospective new member until 

such time as a majority of the association's members voted to 

allow the new member to join. Specifically at issue in this 

case was the blackballing of the Chicago Sun's entrance by 

its cross-city rival, the Chicago Tribune. 

Learned Hand's opinion for a three-judge panel of 

the U.S. District Court granted part of the relief which 
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the Justice Department sought and the A,P. appealed to the 

U.S. Supreme Court. In a 5-3 majority opinion by Justice 

Black, the Court agreed with the lower tribunal and held 

that the Sherman Act as applied to the newspaper business 

did not run afoul of the Press Clause of the First Amend-

mente Reiterating the absence of such a special immunity 

for the press which had been noted in Grosjean and N.L.R.B., 

Black observed that "member publishers of A.P. are engaged 

in business for profit exactly as are other business men who 

sell food, steel, aluminum, or anything else people need or 

. . . . All are alike covered by the Sherman Act" ( 326 

u.S. 1, 7). Indeed, the majority argued, rather than infrin-

ging upon freedom of the press, the Sherman Act had quite the 

opposite effect of enhancing the First Amendment. 

It would be strange indeed , . • if the grave con
cern for freedom of the press which prompted adop
tion of the First Amendment should be read as a 
command that the government was without power to 
protect that freedom. The First Amendment, far 
from providing an argument against application of 
the Sherman Act, here provides powerful reasons 
to the contrary. That Amendment rests on the as
sumption that th'~ vlidest possible doi.ssemination of 
information from diverse and antagonistic sources 
is essential to the welfare of the public, that 
a free press is a condition of a free society. 
Surely a command that the government itself shall 
not impede the free flow of ideas does not afford 
non-governmental combinations a refuge if they im
pose restraints upon that constitutionally guaran-
teed freedom . •• Freedom of the press from 
governmental interference under the First Amendment 
does not sanction repression of that freedom by 
private interests. The First Amendment affords not 
the slightest support for the contention that a 
combination to restrain trade in news and views has 
any constitutional immunity (326 U.S. 1, 20). 
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The Associated Press case is arguably different from 

its two predecessors, In Grosjean and N,L.R,B" the govern-

ment actions had not directly or indirectly affected the 

gathering or distribution of the news. However, in this in-

stance Justice Murphy noted in his dissent that 

/The A.P. is7 engaged in collecting and distributing 
news and information rather than in manufacturing 
automobiles, aluminum or gasoline. We cannot avoid 
that fact. Nor can we escape the fact that govern
mental action directly aimed at the methods or con
ditions of such collection or distribution is an 
interference with the press, however differing in de
gree it may be from governmental restraints on writ
ten or spoken utterances themselves (326 U,S. 1, 52). 

In an anticipatory response to such criticism, Learned Hand 

observed in his District Court opinion that the judgment 

would not "restrict A.P. members as to what they shall print, 

but only compel them to make t~~ir dispatches accessible to 

others" (United States v. Associated Press, 52 F. Supp. 362, 

374 (S.D.N.Y. 1943)). 

Even Hand's response, however, seemed to miss the 

crucial point which Murphy made in his dissent. For Murphy 

the issue was not that the writing of the news would be af-

fected directly or indirectly. Instead, the crucial aspect 

of the Court's decision was that the constitutionally-pro-

tected distribution and dissemination of that news would be 

altered by the government's anti-trust policies. 

In 1958 a case with considerably more impact on the 

news gathering functions of the press was decided by the U,S. 

Court of Appeals for the Second Circuit. At issue in 
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Garland v. Torre, 259 F.2d 545 (1958), was the confidential

ity of a newspaper reporter's sources. In that case, Marie 

Torre had published an article in her New York Herald Tribune 

column, "TV-Radio Today," on January 10, 1957, which attrib

uted a number of damaging statements concerning Judy Garland 

to an unnamed "network executive" at C.B.S. 

Garland filed a libel suit against Torre and in the 

course of taking depositions Torre refused to name her source, 

citing protection based on the First Amendment. When she al

so refused to identify the source at the trial, the u.s. Dis

trict Court held her in criminal contempt and sentenced her 

to ten days in jail -- a sentence which was stayed pending 

appeal. In an opinion written by then-federal appeals court 

judge Potter Stewart, the Second Circuit accepted Torre's ar

gument that forced disclosure of her source would abridge 

freedom of the press by limiting the availability of news 

sources in the future. However, Stewart continued, "what 

must be determined is whether the interest to be served by 

compelling the testimony of the witness in the present case 

justifies some impairment of this First Amendment freedom" 

(259 F. 2d 545, 548). 

And, in a "delicate and difficult" attempt to balance, 

Stewart weighed the competing interests (259 F.2d 545,549). 

Although the basic principle of freedom of the press weighed 

heavily in the balance, the court also concluded that "basic 

too are courts of justice, armed with the power to discover 
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truth. The concept that it is the duty of a witness to tes

tify in a court of law has roots fully as deep in our history 

as does the guarantee of a free press" (259 F.2d 545, 550). 

In this action, Stewart concluded, the right of Garland to 

sue for libel took precedence over Torre's claims of abridge

ment of press freedom because such disclosure of sources 

"went to the heart of the libel plaintiff's claim" (259 F.2d 

545,550). 

The "heart of the claim" principle which Stewart an

nounced in the opinion consisted of three major tenets. 

First, the information sought was relevant and material to 

the suit. Secondly, the requested disclosure was "limited 

and did not involve a wholesale disclosure of confidential 

information" (Barron and Dienes, 1979, p. 424). And, thirdly, 

it was the only alternative available to Garland in order to 

pursue her suit since she had already taken depositions from 

two C.B.S. officials whom she suspected of having been the 

source. Both executives denied having made the statements. 

Indeed, although Torre lost her claim and the Second Circuit 

rejected her assertion of absolute immunity based on the 

First Amendment, the court had recognized the existence of a 

press-only qualified privilege available when the disclosure 

did not go to the "heart of the claim." 

The U.S. Supreme Court refused the opportunity to re

view Stewart's "heart of the claim" formulation when it 

denied Torre's appeal later that year (cert. denied, 358 U.S. 



910 (1958)). Consequently, the lower federal and state 

courts continued to use the test in cases of forced disclo

sure. However, as Barron and Dienes report, "application 

of the standard tended to favor the disclosure interest" 

(1979, p. 425). Further complicating the legal situation 

was the fact that the nonbinding nature of Stewart's opin-

ion led many courts to utilize standards other than the 
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"heart of the claim" formulation. For example, the state 

courts in Hawaii required only that the forced disclosure 

"could be considered likely enough to lead to discovery of 

sufficiently important admissible evidence" (In re Goodfader's 

Appeal, 367 P.2d 472, 485 (1971)). And the state supreme 

court in Oregon rejected all arguments that the press pos

sessed rights beyond those of the general public by stating 

that "there is no Constitutional reason for creating a quali

fied right for some, but not others, to withhold evidence as 

an aid to newsgathering" (Oregon v. Buchanan, 436 P.2d 729, 

732 (1968)). 

Interestingly, the U.S. Supreme Court continued to 

deny writs of certiorari when such cases were appealed. How

ever, in 1972 the Court finally agreed to hear a trilogy of 

cases involving the issue of a reporter's privilege based on 

the First Amendment. Of some note in light of the Court's 

eventual decision to accept these cases is the fact that in 

one of them the lower court had upheld such a privilege. 
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The first of the three cases involved a comtempt 

citation issued against Paul Branzburg, an investigative re

porter for the Louisville Courier-Journal (Branzbur~ v, Hayes, 

408 U.S. 665). Branzburg had written a series of articles 

for his newspaper detailing drug use in Louisville and in 

Frankfurt, Kentucky. The first article which brought Branz

burg to the attention of the law enforcement community was 

one in which he had interviewed two individuals who manu

factured hashish on the condition that he not identify them. 

And, a second article concerned drug use in Frankfurt in 

which Branzburg recounted conversations with drug users and 

admitted that he had seen marijuana use by some of those in

dividuals. Once again, he had promised confidentiality to 

those with whom he spoke. 

The Jefferson County grand jury subpoenaed him to an

swer questions concerning the first article and the Franklin 

County grand jury subpoenaed him concerning the second. In 

both cases, Branzburg appeared before the grand jury but re

fused to testify citing the U.S. Constitution, the Kentucky 

Constitution and the Kentucky reporter's shield law (K.R.S. 

421.100). The Kentucky courts, however, held that neither 

the federal nor the state constitutions granted such a priv

ilege and that the shield law, which protected a reporter's 

"source of information" from disclosure, did not protect a 

reporter when he had personally witnessed the illegal activ

ity. 
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The second of the three cases came from Massachusetts 

and involved a television reporter for WTEV named Paul Pap-

pas (In re Pappas, 408 U.S. 665), Pappas had been assigned 

to cover urban unrest in New Bedford and as part of that as

signment had attended a Black Panthers' meeting on the con-

dition that he not disclose anything which he might see or 

hear. As had been the case with Branzburg, Pappas was called 

to give evidence pefore the Bristol County grand jury. He, 

like Branzburg, obeyed the subpoena but refused to testify 

as to what had transpired inside the Black Panthers' head-

quarters. For his refusal, Pappas was cited for contempt and 

argued that he was immunized by the First Amendment. How-

ever, the Massachusetts Supreme Judicial Court held that no 

such privilege was granted by the First Amendment. And, 

since the state legislature had not seen fit to provide such 

a statutory privilege, Pappas would have to answer the grand 

jury's questions or be held in contempt. 

The third case which rounded out the trilogy was fac-

tually similar to the other two but resulted in quite a dif-

ferent decision by the lower courts (Caldwell v. United 

States, 408 U.S. 665). In this case Earl Caldwell, a black 

reporter for the New York Times stationed in San Francisco, 

was subpoenaed to appear before a federal grand jury inves-

tigating the Black Panthers. Caldwell moved to quash the 

subpoena but the district court refused to do so, Instead, 

the court issued a protective order to the effect that 



although Caldwell had to appear before the grand jurYr he 

• • . shall not be required to reveal confidential 
associations, sources or information received, de
veloped or maintained by him as a professional"jour
nalist in the course of his efforts to gather news 
for dissemination to the public through the press or 
other news media /unless the government had shown! 
a compelling and overriding national interest in-re
quiring Lhi~7 testimony which cannot be served by 
?ny alternative means (Application of Caldwell, 
311 F. Supp. 358 (N.D. Cal. ~970) Appendix 7 of 
Petitioner's Brief). 
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Although the Times was apparently satisfied with such a qual-

ified First Amendment shield, Caldwell was not and he refused 

to appear before the grand jury (Francois, 1982, p. 413). He 

was subsequently cited for contempt and appealed to the U.S. 

Court of Appeals for the Ninth Circuit. 

In his opinion for the Ninth Circuit, Judge Charles 

Merrill upheld the claim of a qualified reporter shield 

granted by the First Amendment. Noting the deterrent effect 

on future informants of such compulsory disclosure and the 

self-censorship in which reporters would engage to avoid 

subpoenas, the court held that 

... where it has been shown that the public's 
First Amendment right to be informed would be jeop
ardized by requiring a journalist to submit to se
cret grand jury interrogation, the Government must 
respond by demonstrating a compelling need for the 
witness's presence before judicial process can is
sue to require attendance (Caldwell v. United States, 
434F.2dl081, 1083 (1970)). 

Three points are noteworthy in the Ninth Circuit's 

opinion. First, the court did uphold Caldwell's refusal to 

even appear before the grand jury absent a showing by the 
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government of a compelling need for his testimony~ Secondly, 

the court held in this instance that there was a qualified 

privilege for reporters based on the First Amendment. And, 

thirdly, rather than being based on a personal right of jour

nalists, such a privilege was to be found in the general 

public's First Amendment "right to know." Such a decision 

was more than the Nixon Justice Department could bear and 

the government appealed. 

The three cases were combined for decision and the 

U.S. Supreme Court issued its first decision on the consti

tutional rights of reporters who claim a First Amendment 

shield of immunity. The 5-4 decision affirming Branzburg 

and Pappas and overturning Caldwell was handed down on June 

29,1972. 

Justice White's majority opinion cited past cases 

such as Grosjean and N.L.R.B. which had established that the 

press was subject to the general laws. Of course, the fact 

that the First Amendment was involved was not dispositive of 

the matter. Indeed, the free press provisions of that amend

ment did not compel the invalidation of every "incidental 

burdening of the press" (408 U.S, 665, 682). Consequently, 

the Court would have to balance the competing interests in 

order to determine the outcome. 

To paraphrase Marx, "when one has defined the prob

lem, he has resolved it." That certainly appeared to dis

tinguish the majority and the dissenters in these cases. As 
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Barron and Dienes note, the rirst Amendment interests which 

were weighed in White's constitutional balance are devoid of 

any societal "right to know." Instead, the "Court '. s approach 

limits the First Amendment interest entirely to the personal 

privilege of the journalist and overlooks the general soci

etal interest in the information which the journalist is ac

quiring and seeking to disseminate" (1979, p. 428). And, 

even then the majority was not convinced that forced disclo

sure would result in the drying-up of confidential sources. 

Weighed against this rather small First Amendment 

interest was the societal interest in law enforcement as 

performed by the grand jury. Given that the "public has a 

right to every man's evidence," the balance was heavily 

tipped in favor of disclosure (408 u.s. 665, 688). And, as 

will be discussed in the final chapter, the Court was also 

concerned that should such a privilege be recognized the ju

diciary would find itself in a quagmire over who would re

ceive the privilege and under what circumstances (408 u.s. 

665, 704-705). 

The dissenting opinion of Justice Stewart -- joined 

by Justices Brennan and Marshall -- took the opposite ap

proach to that of White, Whereas White saw the reporter's 

privilege as very narrow in scope, Stewart saw the First 

Amendment interest II as a societal value rather than one of 

merely personal significance to the journalist" (Barron and 

Dienes, 1979, p. 432). The dissenters also believed that 
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forced disclosure would result in a hampering of the news-

gathering and news disseminating functions. Not only would 

confidential sources dry up, but the dissenters also believed 

that reporters would be hesitant to publish material which 

they had in their possession in order to avoid the ubiquitous 

subpoena. 

Assuming this "chill" would be the probable outcome 

of disclosure, the dissenters argued that the government 

would have to meet a very heavy burden to overcome a repor-

ter's qualified privilege. Stewart's formulation would re-

quire that 

. . • the government must (1) show that there is 
probable cause to believe that the newsman has in
formation which is clearly relevant to a specific 
probable violation of law; (2) demonstrate that the 
information sought cannot be obtained by alternative 
means less destructive of First Amendment rights; 
and (3) demonstrate a compelling and overriding in
terest in the information (408 U.S. 665, 743). 

One will easily note the similarity between this test and 

Stewart's "heart of the claim" formulation in Ga:':"land. 

A separate dissent was written by Justice Douglas 

who disagreed with the other dissenters on at least two major 

points. First, he would have recognized a virtually abso-

lute, not qualified, privilege. And, secondly, whereas 

Stewart would require grand jury attendance absent an order 

to quash, Douglas could see no reason for the reporter to go 

before the grand jury at all. Indeed, for Douglas the mere 

presence of a reporter at a secret grand jury proceeding 
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would make it more difficult for him to convince his sources 

that he had remained silent. 

A fourth and extremely important opinion was filed 

by Justice Powell who constituted the majority's crucial 

fifth vote. His opinion focused on White's statement that 

"official harassment of the press undertaken not for the pur-

pose of law enforcement but to disrupt the reporter's rela-

tionship with his news sources would have no justification" 

(408 u.s. 665, 707-708). The majority had apparently not 

ruled out completely the unavailability of a First Amendment 

protection -- but only if the law enforcement interests were 

less weighty than in the present cases. Powell seized upon 

this and suggested that the Court should take each case on 

an ad hoc basis. 

Indeed, if the newsman:--is ~:cal1ed--upon --to·-give infor
mation bearing only a remote and tenuous relation
ship to the subject of the investigation, or if he 
has some other reason to believe that his testimony 
implicates confidential source relationships without 
a legitimate need of law enforcement, he will have 
access to the Court on a motion to quash and an ap
propriate protective order may be entered, The as
serted claim to privilege should be judged on its 
facts by the striking of a proper balance between 
freedom of the press and the obligation of all citi
zens to give relevant testimony with respect to crim
inal conduct. The balance of these vital constitu
tional and societal interests on a case-by-case ba
sis accords with the tried and traditional way of ad
judicating such questions. In short, the courts will 
be available to newsmen under the circumstances where 
legi tima-te First Amendment interests require protec
tion (408 U.S. 665, 7l0). 



60 

Powell's "enigmatic" opinion -- as Stewart re~erred 

to it -- left many perplexed as to whether there was or was 

not a newsman's privilege granted by the First Amendment. 

Subsequently, a number of other cases like Branzburg were 

decided by the lower courts. Although some courts have fol

lowed the White formulation, others have utilized a combina

tion of the Powell and Stewart opinions requiring a 

compelling state interest and viewing the privilege in soci

etal terms rather than in personal terms. As noted press 

attorney Floyd Abrams commented in 1974, "as a result of two 

years of case law after Branzburg, we now have what I con

sider a qualified First Amendment privilege established in 

the courts. It is not absolute and it is not absolutely 

sure that all the courts understand that this is the 

law •. "(Francois, 1979, p. 419). 

Conclusion 

Although the actual events leading up to the Zurcher 

litigation occurred over a year before the U.S, Supreme Court 

decided Branzburg, the case would not reach the High Court 

until 1978. By that time, the state of the law concerning a 

special status for the press was as enigmatic as Justice 

Powell's concurring opinion. The following chapters will ex

plore the Zurcher case within the context of this environ

ment. 



CHAPTER IV 

THE INPUTS 

This chapter will analyze the background of the 

demand input created at the Supreme Court by the Zurcher 

case. Included will be discussions of the factual setting 

of the case, lower court actions, precedents and competing 

interests brought out in the litigation. 

The Factual Setting 

The genesis of the Zurcher litigation involved ac-

ti vi ties lllhich, although violent, were not uncommon in the 

late 1960's and early 1970's. By 1971, campus unrest had 

come to Stanford University in Palo Alto, California. On 

Friday, April 9 of that year, the Palo Alto Police Depart

ment and the Santa Clara County Sheriff's Department were 

called to University Hospital for the purpose of removing a 

large group of student demonstrators who had seized and held 

the hospital's administrative offices since the previous af

ternoon. After efforts to convince the demonstrators to 

leave peacefully failed, the police forced their way into the 

building at the west corridor. The demonstrators fled 

through the east doors and upon doing so, encountered a small 

force of nine police officers who had been stationed there. 

The encounter turned violent and all nine officers were :_. 
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injured. One of the nine was reportedly knocked to the floor 

and hit repeatedly on the head with a chair leg, Another was 

struck with a heavy metal object and lost consciousness. 

Further, the hospital area itself was severely damaged, fur-

niture and partitions were destroyed and telephones were 

ripped out of the walls. 

On the following Sunday, April 11, the Stanford Daily 

published a special edition carrying articles and pictures 

of the Friday protest. The article and pictures of the pro-

test raised police suspicions that the Daily staff member 

could have been on the east side of the building and could 

have witnessed the assault on the nine officers. This was 

of interest to the police since most of the photographers, 

reporters and spectators had been on the west side of the 

hospital where the police had entered the building. As a re-

suIt, only two of the demonstrators who assaulted the police 

had been identified, The next Monday, April l2, Palo Alto 

police officer Richard Peardon and Craig Brown, the deputy 

district attorney for Santa Clara County, filed affidavits 

requesting a search warrant for the newspaper's offices, 

That same day, the warrant was issued by Judge J. Barton 

Phelps, a municipal judge of the state's Palo Alto-Mountain 

View Judicial District to search the offices for 

1) Negatives of films taken at Stanford University 
Hospital on the evening of April 9, 1971, showing 
the Sit-In at the Hospital and following events. 



2) The film used while taking such,pictures at 
stanford University Hospital on Apr~l 9, 1971, 
showing the Sit-In and following events. 

3) Any pictures which display the events and oc
currences at Stanford University Hospital on the 
evening of April 9, 1971 (Stanford Daily v. ~
~, 353 F. Supp. l24,127 (1972)). 

The affidavits made no allegations that any of the Daily's 

staff members had been involved in any illegal activities 

at the hospital. 
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The warrant was served on the newspaper's offices at 

5:45 p.m. and the search lasted for approximately fifteen 

minutes. During the course of the search, the officers did 

have the opportunity to read staff notes and correspondence 

although it was disputed whether they actually did so. Ac-

cording to the police officers, they did not open any locked 

drawers or cabinets and did not read "in whole or in part 

any written material" (Brief for Petitioners, 1978, p. 10). 

The search, however, revealed only those photographs which 

had been published in the Sunday edition and nothing was 

seized or taken from the office. 

One month later, the Daily and seven of its staff 

members filed suit in the U,S. District Court for the Nor-

thern District of California alleging that they had been de-

prived of rights which were secured to them by the First, 

Fourth and Fourteenth Amendments to the U.S. Constitution. 

The suit was filed under 42 U.S.C. 1983 and charged the chief 

of police (James Zurcher), the district attorney (Louis P. 
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Bergna), the deputy district attorney (Brown), the judge 

who issued the warrant (Phelps) and the four officers who 

had actually conducted the search (Bonander, Deisinger, Mar

tin and Peardon) of depriving them of their constitutional 

rights while acting under color of state law. Before the 

case went to trial, however, Judge Phelps was dropped as a 

defendant by the Daily (353 F. Supp. 124, 126). A second 

issue also at stake in the case was that of the Daily's at

torneys' fees. They argued that these fees should be paid 

by the defendants under the auspices of the private attorney 

general doctrine which provided for such fee recovery as an 

incentive for IIprivate attorneys general" to aid in the pro

tection of the constitutional and legal rights of penurious 

clients. 

The U.S. District Court 

On October 5, 1972, Judge Peckham of the U,S. Dis

trict Court for the Northern District of California issued a 

memorandum and order pursuant to 42 U.S.C, 1983 which declared 

the search of the Stanford Daily unconstitutional (Stanford 

Daily v. Zurcher, 353 F, Supp. 124 (1972)). Peckham turned 

to the merits of the case, however, only after disposing of 

the threshold questions of justiciability thrown up by the 

defendants. He concluded that even though no evidence had 

been seized and would be used against the plaintiffs, they 

could still show a personal injury caused by the search 



itself and thus had standing to question its legality, 

Additionally, the issue of the legality of the search was 

not moot since the defendants had continued to maintain 
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that they "would search the Daily pursuant to warrant again 

should the same circumstances arise" (353 F. Supp. 124, 136). 

Furthermore, the fact that there was to be no seized evi

dence used against the plaintiffs at trial meant that there 

would be at no time a motion to suppress. Theref~re, should 

the issues be held moot, there would be no opportunity avail

able for the courts to review the legality of the search. 

The merits of the Zurcher case brought to Judge 

Peckham's courtroom a novel set of issues over third-party 

searches. Given the rarity of such searches, the major 

cases prior to that time had dealt primarily with the prob

lem of standing by plaintiffs to challenge the search's le

gality. The attorneys for the Daily, however, did rely upon 

three state cases which addressed the issue of warrantless 

third-party searches; Newberry v. Carpenter, 107 Mich. 567 

(1895); Owens v. Way, 82 S.E. 132 (1914); and Commodity Manu

facturing Company v. Moore, 198 N.Y.S. 45 (1923). 

The latter two could be read to preclude third-party 

searches even if the police did possess a warrant. For ex

ample, in Owens the Georgia Supreme Court held that "if one 

with a warrant for A., charging him with crime, may go into 

the house of B., without other authority than that it may be 

used as evidence on the trial of A., then the constitutional 
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guaranty against unreasonable seizures would be mere idle 

words" (82 S.E. 132, 133). And, in Commodity Manufacturin~ 

the New York Supreme Court held that lito sanction the seizure 

of the property of innocent persons, or persons not accused, 

not used in the commission of the crime, but merely because 

they contained evidence of the crime, would open the door to 

grave abuses of invasion of property rights (198 N.Y.S. 45, 

47) . 

In addition, the Daily argued that even if the court 

faiJed to bar all third-party seizures, it should, de minimis, 

require that law enforcement agencies show the impracticality 

of a subpoena duces tecum as a less-intrusive measure of ob-

taining information prior to the issuance of a warrant. In 

support of that, they cited a decision of the U.S. Court of 

Appeals for the Ninth Circuit in Bacon v. United States, 449 

F.2d 933 (1971). In that case, the appellate court had held 

that an arrest warrant for a material witness could not is-

sue unless the magistrate had "probable cause to believe that 

it may be impossible to secure the presence ..• by subpoena" 

(449 F.2d 933, 943). The Daily sought to apply that rule to 

search warrants as well as arrest warrants. 

Zurcher and the other defendants, however, attempted 

-to distinguish Bacon from the present case on two bases. 

First, they argued that the Ninth Circuit's decision was 

based not on the Fourth Amendment but on 18 U.S.C. 3149 and 

Rule 46(b) of the Rules of Criminal Procedure. These 
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statutory provisions addressed the issues o~ the release of 

material witnesses and bail for witnesses, respectively, and, 

according to Zurcher, provided greater protection for wit

nesses than did the Fourth Amendment. Therefore, the Bacon 

case should not be analogized to include this one since no 

such statutory provisions exist concerning searches of third 

parties. Secondly, even if the Bacon case were decided on 

Fourth Amendment grounds, the defendants argued that such a 

right prohibiting arrests should not be applied in the search 

context. 

In response to the three turn-of-the-century cases 

relied upon by the plaintiffs to argue for an absolute pro

hibition of third-party searches, Zurcher cited the 1967 

case of Warden v. Hayden, 387 u.S. 294, as the controlling 

decision. In that case, the Warren Court had reversed a 

series of prior decisions including Gouled v. united States, 

and Boyd v. United States, 116 u.S. 616 (1886), which had 

held that warrants could not issue for a search for II mere 

evidence. II Therefore, according to the defendants, the 

cases relied upon by the Daily had been overturned and third 

parties were to be treated no differently :than suspects. 

Judge Peckham, however, remained unconvinced by the 

defendants and failed to adopt any of their arguments. Inso

far as Bacon was invoked, the court held that precedentially 

the "courts read the Federal Rules of Criminal procedure as 

implementing Fourth Amendment protections,1I and Zurcher's 
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argument that the Bacon decision had been based on statutory 

rules more protective than the Fourth Amendment was falla

cious (353 F. Supp. 124, 129). The court also accepted the 

Daily's analogy between arrest and search warrants, conclu

ding that "historically the right against unlawful seizures 

has if anything been more protected, not less protected, 

than the right against unlawful arrests" (353 F, Supp. 124, 

130) . 

In response to the defendants' reliance on Warden, 

the court concluded that that case focused only "on what 

may be seized, rather than who may be made the subject of 

a warrant" (353 F. Supp. 124, 130). Indeed, the u.s. Su

preme Court's emphasis on the exclusionary rule as a remedy 

for unconstitutionally conducted searches for "mere evidence" 

after Warden convinced Peckham that its application had been 

meant only to include suspects, This would necessarily be 

the case since third-party nonsuspects would not be able to 

avail themselves of the exclusionary rule if unconstitu

tionally searched unless the evidence were actually used 

against them at trial. 

The court concluded that third parties were to be 

given greater protection from searches than suspects. How

ever, this was not to take the form of an absolute prohi

bition. Instead, the court found that "in all but a few 

instances a subpoena duces tecum is the proper -- and 
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required -- method of obtaining material from a third party" 

(353 F. SuPP. 124, 130). This conclusion was based on four 

findings by the court. 

The first of these was the "tremendous value our so

ciety places on privacy" (353 F. Supp. 124, 130). That value, 

according to the court requires that searches should occur 

only when they are necessary. And, since the subpoena duces 

tecum exists as a less drastic alternative, it should be 

used with third parties. And, secondly, "as a historical 

matter, the notion of search warrants has involved only 

those suspected of a crime" (353 F. Supp. 124, 131), 

A third finding by the court was that the absence of 

such a rule would lead to the "incongruous result" that sus

pects would, in fact, receive greater protection from illegal 

searches than would nonsuspects (353 F. SUpp. 124, 131). 

This would occur because nonsuspects would be unable to in

voke the exclusionary rule since they are in no danger of 

being put on trial. The subpoena-first rule would, then, of

fer safeguards to the non suspect third-party which the ex

clusionary rule already provided for suspects. And the 

court's fourth finding was that, given the previous discus

sion of Bacon, the arrest warrant protections for third par

ties are based on the Fourth Amendment and should be applied 

in the context of search warrants as well. 

Those findings compelled the court to issue the rule 

that "law enforcement agencies cannot obtain a warrant to 
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conduct a third-party search unless the magistrate has prob

able cause to believe that a subpoena duces tecum is imprac

tical. Any evidence that a subpoena is impractical must be 

presented in a sworn affidavit if the magistrate is to rely 

on it" (353 F. Supp. l24, l32). Among those cases where the 

court found a subpoena might be impractical were those in

stances where evidence might be destroyed or removed from the 

jurisdiction. Also, such a case would be presented when 

there would not be time to travel the subpoena route. How

ever, the "mere failure to respond to a subpoena duces tecum" 

would not be enough for a search warrant to issue (353 F. 

Supp. 124, 133). One suspects here that the court was con

cerned that law enforcement officials would use the refusal 

of reporters like Earl Caldwell to appear before grand juries 

as a pretext for conducting newsroom searches. 

On the specific point of the news media, Zurcher and 

the other defendants argued that, given cases like Branzburg, 

the press had no greater Fourth (as well as First) Amendment 

protection than any other citizen. The court, however, was 

unconvinced and citing Branzburg concluded that the subpoena 

used against Branzburg had been acceptable to the Supreme 

Court primarily because, in Justice Powell~s words, the 

report3x "will have access to the Court on a motion to quash 

and an appropriate protective order may be entered" (Branzburg 

v. Hayes, 408 U.S, 665, 709 (1972)). The attempted expan

sion by Zurcher to include search warrants could not hold up 
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under Branzburg. With a search warrant, the threats to a 

newspaper's constitutionally protected function of news

gathering would be of a greater degree than with a subpoena. 

On the one hand, the subpoena would require the reporter to 

bring only those materials relating to the case, whereas the 

serving of a search warrant could result in officers seeing 

materials which were confidential and irrelevant to the cur

rent investigation. Secondly, since the search warrant is 

not subject to a motion to quash, the newspaper would be de

prived of Justice Powell's all-important "judicial control." 

And, finally, affidavits by Walter Cronkite and others had 

convinced the Court that such a search would "jeopardize a 

newspaper's credibility and create a risk of self-censorship" 

(353 F. Supp. 124, 135). 

Furthermore, even assuming that all third-party 

searches were not prohibited by the Constitution, the Dis

trict Court found that the First Amendment did "modify" the 

Fourth by requiring additional protections when First Amend

ment values were at stake. For example, in obscenity cases 

the Supreme Court had consistently sought methods of provi

ding for adversary proceedings prior to seizure even in 

those cases where the search warrant had specifically stated 

the titles of books to be seized and had given no discretion 

to the officers executing the warrants (~Quantity of Copies 

of Books v. Kansas, 378 U.S, 205 (1964) and Marcus v, Search 
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Warrants, 367 U.S. 717 (1961}), The District Court concluded 

that "the First Amendment is not superfluous Lan~7 one cannot 

logically read Branzburg to relegate the First Amendment to 

redundancy" (353 F. Supp. 124, 134). 

In its decision, then, the District Court held that 

the qualified prohibition against third-party searches was 

constitutionally required as to all members of the public. 

And, given the damage done to the press's constitutionally 

protected newsgathering activities by such searches, it was 

especially clear that such a prohibition applied to it. 

A search warrant should be permitted only in the 
rare circumstance where there is a clear showing 
that 1) important materials will be destroyed or 
removed from the jurisdictioni and 2) a restraining 
order would be futile. To stop short of this stan
dard would be to sneer at all the First Amendment 
has come to represent in our society (353 F. Supp. 
124,135). 

Nine months later, July 17, 1974, the District Court 

also agreed to allow the Stanford Daily to recover $47,500 in 

attorneys' fees from the defendants. The seven hundred fifty 

(750) hours which were awarded (at $50.00 per hour) included 

the time devoted to the actual question of whether the fees 

could properly be recovered under the private attorney gen-

eral doctrine and the court's powers of equity (Stanford 

Daily v. Zurcher, 64 F.R.D. 680 (1974». Zurcher and the 

other defendants then appealed to the U,S Court of Appeals 

for the Ninth Circuit. 



Court of Appeals 

The Zurcher appeal was decided in the Court of Ap

peals on February 2, 1977, by Circuit Judges Hofstedler and 

Goodwin and by District Court Judge East from the Oregon 

District. The appellants raised three issues which they 

hoped would cause the case to be remanded. 
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The first of these contended that the sole proper 

defendant in the case was the magistrate who had issued the 

now-invalid warrant. However, since Judge Phelps had been 

dropped from the suit prior to the hearing in the District 

Court without objection, the appellate court found the ques

tion to be "at least, untimely." However, even an investi

gation of the merits did not persuade the court since the 

appellants had, indeed, performed illegal actions of their 

own (Zurcher v. Stanford Daily, 550 F.2d 464, 465 (1977)). 

Zurcher argued secondly that he and the other defen

dants were not liable due to Section 1983's qualified immuni

ty for actions taken "in good faith." Again, however, the 

court was unconvinced since the grant of such immunity in a 

case seeking both declaratory and injunctive relief would, 

as the Fourth Circuit had previously noted, fail "to pre

vent what would otherwise be an illegal act Lon the offi~ 

cers~ part" (Rowley v. McMillan, 502 F.2d 1326, l332 

(1974)) . 

And, finally, the appellants charged that the foun

dation upon which the attorneys' fees were awarded had been 
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destroyed by the U.S. Supreme Court in Alyeska Pipeline Ser

vice Company v. The Wilderness Society, 421 U.S. 240 (1975). 

That case, which had been decided while Zurcher was on ap-' 

peal had "severely restricted the private attorney general 

doctrine and destroyed the foundation for appellees' fee 

award" (550 F.2d 464, 465). However, immediately after the 

Alyeska decision, the U.S. Congress had passed the Civil 

Rights Attorneys' Fees Awards Act of 1976 (90 Stat. 2641) 

which restored the grant of attorneys' fees to the pre-

Alyeska status quo. The Act was specifically written to ap-

ply to Section 1983 cases and was designed to take in all 

cases on appeal at the time of its passage. Therefore, even 

though Alyeska had invalidated the District Court's fees 

award, the Act had revalidated them. 

As is the usual procedure in these cases, Zurcher 

applied for a rehearing and for a rehearing en banco Both 

were denied by the Ninth Circuit on March 28, 1977, where-

upon a petition for a writ of certiorari was made to the 

u.S. Supreme Court. The writ was granted and the case was 

set for oral argument on January 17, 1978. 

The Precedents and the 
Competing Interests 

Prior to analyzing the litigants' positions and the 

Supreme Court's decision, it will be of great utility to 

note the precedents and competing interests presented by the 

Zurcher litigation. The interests involved can be quite 
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simply categorized as law enforcement, privacy and press in

terests. And, as noted earlier in the District Court's opin

ion, there are very few prior cases before Zurcher which 

involve third-party searches and none which focus on the 

particular question of a third-party search of a newsroom. 

As Justice White was to lament later in the Supreme Court's 

majority opinion, "it is an understatement to say that there 

is no direct authority in this or any other federal 

court ..• " (Zurcher v. Stanford Daily, 436 u.S. 547, 554 

(1978)) . 

The Precedents 

The lack of precedential cases in the area of third

party searches can be seen as the direct result of two legal 

doctrines. The first is the fact that in most cases where 

evidence is seized from a third party, it will be the defen

dant who will object to the use of the evidence at trial. 

However, under the doctrine announced in Alderman v. United 

States, 394 U,S. 165 (1961), only the party who had actually 

undergone the search could invoke the exclusionary rule. The 

defendant could not challenge the admissibility of evidence 

since his privacy interests had not been violated, And, un

less the evidence were to be used in a trial against the 

third party himself, he would have no reason to claim protec

tion under the exclusionary rule. Therefore, since neither 
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party had an opportunity to invoke the exclusionary rule, 

such third-party search cases simply did not find their way 

into court (i.e., regime rules which act to prevent certain 

cases from entering the judicial system). 

A second explanation for the paucity of such cases 

was the "mere evidence" rule which was practiced until 1967. 

The courts had held prior to that date that search warrants 

could issue only for the fruits or instrumentalities of a 

crime. Any materials which were "mere evidence II could not 

be seized. Materials which were deemed "mere evidence" were 

items which had not been used in the commission of the crime 

and which were not contraband. Since an innocent third party 

would not be likely to possess items which could properly be 

termed IIfruits or instrumentalities" of a crime, such third

party seizures were unlikely to occur. The "mere evidence" 

rule which had begun with Boyd v. United States, 116 U.S. 616 

(1886), ended in 1967 with the Supreme Court's decision in 

Warden v. Hayden, 387 U.S. 294. In that case, the police 

had chased a robbery suspect into a house and found clothing 

in a washing machine which had allegedly been worn by the 

robber. Under the l?oyd "mere evidence" rule, the clothing 

could not have been seized. However, in Warden, the Court 

repudiated the "mere evidence" rule as not being required 

by the Fourth Amendment. 

Therefore, since third-party searches were unlikely 

to occur prior to Warden and even if they did, the third 
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parties were unahle to challenge the use Of such evidence, 

it is not surprising that so few cases had been previously 

decided. Even though no cases on the explicit point of 

third'-party media searches had been decided, there were 

several which could be relied upon by the litigants. Warden 

was, of course, one of these since it had upheld searches 

for evidence not used in the commission of a crime nor con

traband of that crime. However, its application to Zurcher 

was unclear since the former had involved a suspect and the 

latter involved both a First Amendment concern and nonsus

peets. 

In the same year that it decided Warden, the Court 

broke even more new ground in the area of searches and sei

zures with its decisions in Camara v. Municipal Court, 387 

U.S. 523 (1967), and See v. City of Seattle, 387 U.S. 541 

(1967). These two cases involved routine area inspections 

for health and fire hazards which were of a civil rather 

than criminal nature. In its decisions, the Court held for 

the first time that such administrative searches did re

quire a warrant. In applying for these warrants, however, 

officials were not required to show the same degree of prob

able cause that would be necessary in obtaining a warrant in 

a criminal case. The simple fact that a building had not 

been inspected for a year would provide the requisite cause 

for an inspection warrant to issue. Again, however, the 

application of these cases to Zurcher is questionable. The 
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Camara and See opinions could be read to reach two completely 

opposite conclusions. On the one hand, one could argue that 

these two cases stood for what Judge Peckham called the "in

congruous result" that one who is not suspected of a crime 

is given less constitutional protection from searches and 

seizures than one who is (Gibbons, 1978). And, on the other 

hand, one could observe that Camara and See were civil cases 

rather than searches for criminal evidence and therefore the 

decreased standards of probable cause would have no effect 

on the search of the Stanford Daily (Cantrell, 1978). 

The three turn-of-the-century cases relied upon by 

the Daily were also available to the Court as precedential 

decisions. However, two of them, Owens and Commodity Manu

facturing Company, dealt with third-party searches which had 

been conducted without a warrant. The third case, Newberry, 

however, involved the explosion of a boiler in Michigan which 

had resulted in the deaths of thirty-seven people. In its 

resulting prosecution of the boiler-room engineer, the state 

authorities had requested and received a court order to 

seize as evidence the boiler from an innocent third party. 

In overturning the lower court's order, the Michigan Supreme 

Court held that such a proposition was dangerous as an "ar

bitrary" exercise of government power (65 N.W. 530, 531 

(1895)) . 

The Court also had available to it two more recent 

federal court decisions in the third-party search context. 
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The first of these, noted in the District Court's opinion, 

was the Ninth Circuit's decision in Bacon v. United States 

which had held that a material witness was not subject to an 

arrest warrant unless his appearance could not be obtained 

by a subpoena. Once again, Bacon is not exactly on point 

since it involved an arrest warrant for a nonsuspect rather 

than one for a search. During the appellate stage of the 

Zurcher litigation, the Sixth Circuit Court of Appeals held 

in United States v. Manufacturer's National Bank of Detroit, 

536 F.2d 699 (1976) r that any property whicli possibly held 

criminal evidence could be searched with a warrant if the 

usual standards of probable cause were met. In that case, 

the authorities had received a warrant to search a safety 

deposit box at the bank which they believed held evidence of 

a recent crime. As a nonsuspect third party, the bank ar

gued that such evidence on their premises could be gotten on

ly by a subpoena duces tecum. The Sixth Circuit, however, 

explicitly and specifically rejected the reasoning of Judge 

Peckham in Zurcher. 

All these cases, however, focused only on the gener

al point of third-party searches. An additional element in 

the Zurcher litigation was that the premises searched were 

those of a newspaper. Therefore, even though the Court might 

have agreed with the Sixth Circuit's decision on third-party 

searches in general, it still had to take into consideration 

any impact which the First Amendment might have on such 



searches. As Judge Peckham noted, "the First Amendment is 

not superfluous" (353 F. SuPp. l24, l34). 

As early as 1958 in N.A.A.C.P. v. Alabama, 357 U.S. 

449, the Supreme Court had held that 

State action which may have the effect of curtailing 
the freedom to associate is subject to the closest 
scrutiny. The fact that Alabama /has7 taken no di
rect action Lt£7 restrict the right of the peti
tioner's members to associate freely does not end 
inquiry into the effect of the production order. In 
the domain of these indispensible liberties, whether 
of speech, press, or association, the decisions of 
this Court recognize that abridgement of such rights, 
even though unintended, may inevitably follow from 
varied forms of governmental action •.• (357 U.S. 
449,461). 

Thus, the Court had held that the state's interests in law 

en~orcement, in this particular case an interest in en for-
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cing its laws relating to out-of-state corporations, were to 

be balanced with First Amendment rights -- even when those 

laws were only an indirect abridgement of those rights. 

More specifically on the point of searches and sei-

zures, the Court decided in Marcus v. Search Warrants, 367 

U.S. 717 (1961), that seizures of allegedly obscene material 

required "the safeguards which due process demands to assure 

nonobscene material the constitutional protection to which it 

is entitled" (367 U.S. 7l7, 732). In that case a state 

judge had issued warrants allowing police officers to seize 

any obscene materials at six different shops. In executing 

the warrants the officers seized 11,000 copies of 280 publi-

cations with a hearing on the question of obscenity held two 



weeks later. Only 100 of the 280 pub1ication$ were ulti

mately deemed obscene and the others were returned. How

ever, even when a search warrant which specifically 

designated the titles to be seized and which thus allowed 

the officers no discretion was challenged before the Court, 

it held that such a scheme was invalid since it did not 

allow for an adversary hearing until after the books had 

been seized (~Quantity of Copies of Books v. Kansas, 378 

U.S. 205 (1964)). 
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These cases, as the ones prior to them, were not 

directly on point of the issues arising in Zurcher and their 

applicability was arguable. However, in deciding the case, 

the Supreme Court would necessarily be required to take into 

consideration both the constitutionality of third-party 

searches in general and the possible modifying effects of 

the First Amendment on searches of nonsuspect third-party 

media. 

The Competing Interests 

As the present litigation evolved, one could dis

tinguish several competing interests surfacing in its even

tual resolution, In the case of general third-party 

searches the interests were those of the state and society 

in effective law enforcement and those of the individual in 

privacy from unnecessary governmental intrusion. 



Additionally, in the case of media sea~ches there were the 

interests of the press in performing their First Amendment 

protected duties of news gathering and news disseminating. 
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There are at least two law enforcement interests in 

utilizing search warrants. Although evidence may be gotten 

by a subpoena, the search warrant is certainly more effec

tive in combatting crime. Not only is the warrant a "swift 

means of obtaining such ••• evidence," it also may prevent 

future crimes by "quarantining illicit items" (Liebman, 1976, 

p. 973). Without such an alternative available, evidence 

necessary to investigate crimes and punish criminals might 

be destroyed or removed from the jurisdiction, thus making 

"the prosecution of crime . . . more difficult and expensive" 

(Christie, 1980, p. 499). Beyond its interest in combatting 

and preventing crime, law enforcement officials rely upon 

the warrant to assure "informed governmental dispute-sol

ving." In attempts to resolve both civil and criminal dis

putes, the state must have "adequate access to relevant 

information." Indeed, cases like united States v. Nixon, 

418 U.S. 683 (1974), and Branzburg v. Hayes, seem to suggest 

that "due process for litigants constitutionally requires" 

a citizen's evidence and testimony (Liebman, 1976, p. 974). 

A second set of interests is represented by the pub

lic in general. A private citizen's rights to privacy are 

most assuredly assaulted qualitatively more by a warrant 

than by a subpoena. In the first place, the search warrant 



allows the police to search the specified premises for evi

dence even to the point of ransack. A subpoena, on the 
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other hand, allows the citizen to bring the requested mate

rials to the state without intrusion. Secondly, the warrant 

process does not allow for a prior adversary hearing which 

would allow the citizen to prove that he does not in fact 

have the items being sought. For example, in the Zurcher 

case itself the search revealed only that there was no fur

ther evidence available. Further, even though some judicial 

control may be obtained by the fact that only a neutral mag

istrate amy issue a warrant, in many jurisdictions 

magistrates are not required to even be attorneys. Addition

ally, the magistrate often has a "symbiotic rather than su

pervisory relationship with the police" (McCormick, 1979, p. 

313). For instance, "from 1969 thorugh 1976, police sought 

5,563 applications for search warrants under the 1968 Omni

bus Crime Control Act. Only 15 of these applications were 

denied. In 1977, none of the 626 applications were denied" 

(House Committee on Government Operations, 1978, p. 4). Not 

only is the intrusion greater in the warrant procedure than 

through use of a subpoena, but the invasion of privacy is 

irreversible since there is no adversary proceeding prior to 

the issuance of the warrant. And, as noted earlier, neither 

the innocent third-party nor the defendant may challenge the 

evidence on the basis of the exclusionary rule. 
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Finally, a third set of interests is engaged when 

the search, as in Zurcher, is of a newsroom. The first of 

these is the judicially-recognized right of the press to 

gather the news. If police may search the premises for evi

dence, they could easily see unrelated information which had 

been given to reporters in confidence. This would tend to 

dry up those sources for fear that they could be exposed. In 

the search of the Daily newsroom, for example, the officers 

admitted that they had viewed materials unrelated to the 

Hospital disturbance. Whether they actually read that mate

rial is disputed. However, it is impossible to imagine that 

they would not since they would have to at the very least 

glance over the material in order to determine if it were 

relevant to the current investigation. Although the chilling 

impact of such searches on confidential sources is arguable, 

the press certainly believes the impact to be great. As re

porter Jack Landau has noted, "the fabric of journalism on a 

daily basis is so enteLtwined with obtaining information of 

a confidential nature that [such searche~7 undermine the in

dependence and credibility of the press Land mak~7 it . 

virtually impossible to operate effectively" (Christie, 1980, 

p. 500). Of course, the press is not the only profession to 

suffer from such privacy losses. Birch Bayh has noted that 

similar third-party searches of legal and psychiatric offices 

have occurred which exposed highly confidential client and 

patient information to the eyes of the police (1980, p. 845). 
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Consequently, information protected by the attorney-client 

or other state-created privilege could be viewed and possibly 

seized without a prior hearing. 

A second interest of the press is not only its news

gathering function but also its news disseminating function. 

Unlike a subpoena, a search warrant requires physical disrup

tion of the media, possibly to the point of preventing pub

lication or broadcast. For example, a 1974 search of radio 

station KPFK-FM in Los Angeles lasted over eight hours 

(McCormick, 1979, p. 312). Such burdens have been found un

constitutional in cases like Miami Herald Publishing Company 

v. Tornillo, 418 U.S. 241 (1974), where the additional time 

and dollar costs of a state-imposed right to reply were found 

to be particularly onerous. 

The"U.S. Supreme Court, then, faced a wide array of 

previous cases which were not quite like the issues presented 

in Zurcher but which could aid the justices in reaching quite 

opposite conclusions. And, a multitude of competing inter

ests awaited the Court's balance scale. Some were quite 

similar to those with which they had wrestled in Branzburg 

and similar cases, Others, however, such as the use of a 

search warrant were quite novel. In Branzburg, the motion 

to quash a subpoena was deemed by Justice Powell in his cru

cial fifth-vote opinion to provide enough jUdicial oversight 

to protect newsmen from overzealous prosecutors. Whether 



the search warrant procedure provided requisite judicial 

control remained to be seen. 

The Court appeared to have three alternative in

terpretations which it could pursue. It could uphold the 

District Court's subpoena-first rule as it applied to all 

third-party searches. It could allow all third-party 

searches regardless of the status of the persons being 

searched. Or, it could carve out a niche under the First 

Amendment to protect only the press from such searches. 
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CHAPTER V 

CONVERSION: AT THE SUPREME COURT 

The interests of the competing parties were clearly 

evidenced in the litigants' briefs. These briefs, along 

with the amici briefs of several interest groups and the 

oral arguments, constituted some of the most important in

puts which the Court had before it. These inputs and the 

Court's decision (i.e., conversion) are discussed in this 

cihapter~ 

Briefs and Amici 

In their brief, the petitioner police officers rested 

their arguments in favor of third-party searches on four ma

jor grounds for enhancing law enforcement. The first of 

these was that the subpoena is simply not a meaningful al

ternative to a search warrant. In the first instance, "the 

processes are functionally dissimilar" and the two are not, 

therefore, interchangeable. Whereas the search warrant "is 

an investigatory tool utilized at the initial stage of a 

criminal proceeding to gather the evidence upon which subse

quent steps depend," the subpoena is utilized at later stages 

to compel attendance only "after the investigation is com

plete or well advanced" (Brief for Petitioners Zurcher, et 

al., 1978, pp. 15-16). Given this dissimilarity then, the 
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subpoena could not serve as a substitute to the search war

rant in the stage of investigation characterized by the 

Stanford DailX search. Secondly, even though the District 

Court had allowed an exception to the subpoena rule when 
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that process was deemed impractical, that judgment would be 

difficult to make in advance. The propensity of a nonsus

pect to destroy or remove evidence would be difficult to pre

dict and "if the subpoena is quashed or the materials not 

otherwise produced, more than likely it is too late for an 

effective search warrant" (Brief for the Petitioners Zurcher, 

et al., 1978, p. 17). A third argument that the subpoena is 

not a meaningful alternative to the search warrant is that 

it "provides an unnecessary warning." Not only would this 

warning be given to the suspects through family and friends, 

but also by others who, as in this case, present "an excel

lent example of the propensity of a Lhird party to sympathize 

with criminal suspects" (Brief for Petitioners Zurcher, et 

al., 1978, pp. 18-19). Fourth, the delays inherent in the 

subpoena process "will have serious consequences. 1I Indeed, 

for a search warrant to be effective, it must be "executed 

with some degree of promptness in order that the facts upon 

which the initial elements of probable cause were based do 

not become dissipated" (Brief for Petitioners Zurcher, et al., 

1978, p. 20), Specifically in this case, the subpoena was 

not a practical alternative for a fifth reason: a grand ju

ry could not issue one under California law even though one 
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was sitting at the time of the search~ The issuance of sub

poenas by a grand jury in Calii;ornia is, in fact, Ulimited 

to witnesses whose testimony is material to an investigation 

actually before the grand jury" (Brief for Petitioners Zur

cher, et al., 1978, p. 21). Since there was no grand jury 

investigation of the incidents at the hospital at that time, 

a subpoena was simply impractical. Furthermore, even if a 

grand jury were to'be called for such an investigation, a 

subpoena issuing from it would not be a reasonable alterna

tive to a search warrant. The time factor is especially cru

cial here given that a grand jury must be impaneled, the 

subpoenaed witnesses must be located and served, the sub

poenaed materials must be assembled and any motions to quash 

would have to be processed by the courts (Brief for the Pe

titioners Zurcher, et al., 1978, p. 21). Even if the time 

factor were not relevant, however, petitioners Bergna and 

Brown of the district attorney's office noted in their sep

arate brief, California law "authorizes only one grand jury 

per county and requires that grand jury to spend a majority 

of its time on civil matters " In fact, the peti-. . , 

tioners brought forth statistical evidence to show that "in 

1972 only 3.8 percent of California's felony prosecutions 

were initiated by way of the grand jury" (Brief for Peti

tioners Bergna and Brown, 1978, p. 20), 

A second major argument made by the officers was 

that the Stanford Daily was simply incorrect in its assertion 
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that search warrants have traditionally involved only sus-

pects. For instance, in Santa Clara County itself, twenty 

percent of the search warrants issued were for nonsuspect 

third parties (Petition for Writ of Certiorari, 1977, p. 8). 

These had been issued under Section 1524 of the California 

Penal Code which provides inter ~lia: 

A search warrant may be issued upon any of the fol
lowing grounds: 

4. When the property or things to be seized consist 
of any item or constitute any evidence which tends 
to show a felony has been committed, or tends to 
show that a particular person has committed a felo
ny. 

The property or things described in this section 
may be taken on the warrant from any place, or from 
any person in whose possession it may be (emphasis 
added) . 

A third ground advanced by the petitioners was that 

even absent the availability of the exclusionary rule, "a 

search warrant does provide meaningful protection to a third 

party, even when First Amendment interests are involved" 

(Brief for Petitioners Zurcher, et al., 1978, p. 24). For 

instance, other remedies are available to third parties in-

cluding suits under 42 U.S.C, 1983 and the Civil Rights Act 

of 1970, civil and criminal suits for malicious prosecution 

and civil suits for trespass. Secondly, the California Su-

preme Court has allowed use of the "vicarious exclusionary 

rule" which provides a certain element of deterrence. Under 

that rule, anyone who has the fruits of such a search used 



91 

against him may challenge the constitutionality of the search 

even though his own constitutional rights were not infringed 

(Brief for Petitioners Zurcher, et al., 1978, p. 27). And, 

thirdly, since the officers themselves have no discretion in 

what is to be seized and since they can be observed by the 

party being searched, "no additional protections are required 

for newspapers" beyond those afforded other third parties 

(Brief for Petitioners Zurcher, et al., 1978, p. 28). 

The fourth and final argument of the officers was 

that there was no recognized legal authority" for the Dis

trict Court's decision. Indeed, the ruling, beyond citing 

"no persuasive authority," actually "conflicts with estab

lished precedent" such as Camara (Brief for Petitioners 

Zurcher, et al., 1978, pp. 28, 33). 

In its brief, the Stanford Daily was placed in the 

uncomfortable position of defending the District Court's 

opinion; an opinion which had gone beyond the Daily's spe

cific media search context and established a qualified pro

hibition on all third-party searches. Consequently, the 

Daily argued that the opinion applied to media searches only 

and discussion of searches in any other context was merely 

dicta (Respondent's Brief in Opposition, 1978, p, 10). For 

instance, in the hearing over attorneys' fees, the District 

Court noted its refusal to enjoin third-party searches of 

psychiatrists' offices since the district attorney had prom

ised not to "engage in searches of the premises of 



newspapers" (Stanford Daily v. Zurcher, 64 F.R.D, 680, 684 

(1974)). In accord with that, the Daily limited its argu

ments to media searches only. 
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The Daily argued that it was not a sympathizer or a 

suspect and that the evidence which it was suspected of pos

sessing had not been given to it in an effort by a criminal 

to prevent the police from getting it. Instead, the infor

mation had been gotten as part of their routine, constitu

tionally protected news gathering function. Indeed, the Daily 

did not argue that the newspaper was off-limits to all police 

searches. Any contraband or weapons possessed by the Daily 

or its staff could most assuredly be gotten by a search war

rant. For example, a staff member who was in possession of 

narcotics would not be free from such search and seizure sim

ply because he was standing in the newsroom. However, any 

evidence gathered by the media as part of their routine func

tions could be retrieved only by a subpoena. 

The disorganization which exists in most newsrooms 

would result in "disruption and interference" if the area 

were searched (Brief for the Respondents, 1978, p. l8). Since 

the police would feel duty-bound to conduct a time-consuming 

search through all materials in the newsroom, the ability to 

write and eventually distribute the news would be impeded. 

Secondly, the search would result in a "chilling of 

sources through needless breaches of confidentiality" (Brief 
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for ~ R~spondents, 1978, p. 19). The police would be re

quired, as in the present case, to read through all materials 

in order to find precisely the articles which they sought. 

Most or all of these materials would have no bearing on the 

case and many would have been gotten by the reporter in con-

fidence. 

Thirdly, the search would result in the "impairment 

of press independence" (Brief for the Respondents, 1978, p. 

22). Sources would dry up because they would view the press 

as simply another arm of the police and district attorney's 

offices. And, relatedly, the press itself would come under 

"pressures for self-censorship" (Brief for the Respondents, 

1978, p. 23). It would eschew investigative reporting for 

fear of further searches and would eventually fail to per-

form its duties as the public's watchdog. 

The Daily argued not that the materials which it 

possessed could not be gotten, but that the subpoena route 

was less destructive of the First Amendment and should be 

the route taken unless exceptional circumstances intervened. 

The search warrant, it was argued, is more destructive of 

the First Amendment because 

First, it precludes the opportunity for a reasoned 
judicial determination of the propriety of compelled 
production of the evidence sought. Second, if the 
evidence sought does not exist, the newspaper's pri
vacy -- and that of those who have reposed confi
dences with it -- will be infringed needlessly 
because police officers instructed to execute a war
rant will not be in a position to accept that expla
nation. Third, even if the newspaper is willing to 



produce such evidence as it possesses, its offices 
will nonetheless be searched and, for that reason 
too, its privacy needlessly breached. Fourth, a 
search cannot be confined to inspection of the ma
terials actually sought (Brief for the Respondents, 
1978, p. 38). 

An amicus curiae brief was filed by President Car-

ter's Department of Justice on the side of the petitioners. 

It argued, as did the petitioners themselves, that the Dis-
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trict Court's opinion conflicted with "traditional interpre-

tations of the Fourth Amendment." The Department could find 

no evidence in past decisions that the Framers of the Fourth 

Amendment had imposed a "requirement that law enforcement 

officers limit themselves to the least intrusive means by 

which necessary information might conceivably be obtained" 

(Brief for the united States, 1978, pp. 14, 16). 

Additionally, the District Court's opinion overlooked 

"significant" practical difficulties and costs of its quali-

fied prohibition against third-party searches. For example, 

at the early stages of an investigation where the search war-

rant is most often used, the distinction between suspects 

and nonsuspects may be difficult to ascertain. Also, in many 

cases the third party may be friendly or related to the sus-

pect. And, the exception for allowing search warrants only 

when a subpoena would be impractical would be difficult to 

implement in everyday practice (Brief for the United States, 

1978, p. 21). However, in something of a fall-back position, 

the Department conceded that 



If any restriction is to be imposed upon the pro
cedures antecedent to third party searches, it is 
imperative that the "third-party" concept be 
strictly limited to persons or organizations in
disputably free of any culpable connection with 
the offense or relationship to possible offen
ders (Brief for the United States, 1978, p. 23). 

95 

And, finally, the Justice Department argued that the 

"First Amendment concerns implicated in the search of a news-

paper office do not necessitate interposition of additional 

procedural obstacles to the issuance of search warrants" 

(Brief for the United States, 1978, p. 31). Although the 

state and federal legislatures and executives are free to 

impose additional safeguards through the political process, 

the Constitution does not require such judicially-imposed 

limits. But, even in that context, the judge issuing the 

warrant may limit its scope by providing for a limitation on 

articles to be seized or by any less-intrusive directions 

embodied in the warrant itself. 

An amicus brief was also filed by the Americans for 

Effective Law Enforcement, Inc., and the International Asso-

ciation of Chiefs of Police, Inc. However, they dealt only 

with the dysfunctional aspects of requiring the officers to 

pay attorneys' fees when they had acted in "good faith." 

More on point, however, was an amicus brief filed by 

the Reporters Committee for Freedom of the Press and eleven 

other press and civil liberties groups in favor of the posi-

tion taken by the Daily. The press ~icus brief argued that 

any decision by the courts contrary to the District Court's 
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restrictions would allow police to seize evidence by search 

warrant even though they could not have gotten it by the 

subpoena process in those states which enacted post-Branzburg 

type shield laws. Thus, under the search warrant procedure, 

no third party would be given the chance to interpose statu

tory limits such as shield laws or the attorney-client privi

lege to prevent the warrant's execution. Additionally, the 

wide-spread use of newsroom search warrants would lead to 

self-censorship, physical disruption and loss of source con

fidentiality. Contrary to the petitioners' assertions, "un

der numerous decisions of this Court, government action that 

threatens irreparable injury to First Amendment interests 

must be preceded by notice and an opportunity for an adver

sary proceeding" (Brief for the Reporters Committee, et al., 

1978, p. 26). 

Oral Arguments 

The case was argued on January 17, 1978, with only 

eight justices in attendance since Justice Brennan did not 

participate. The oral arguments were not particularly en

lightening, although they did indicate that the justices 

were having difficulty in accepting the practical effects of 

the District Court's opinion. The first of these was the 

difficulty pointed out in the Justice Department's amicus 

brief concerning the distinction required in the early stages 

of an investigation between suspects and nonsuspects. 
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Justice Rehnquist, for example, asked the attorney for the 

Stanford Daily, Jerome B. Falk, 'I ••• how is a police offi-

cer to determine when it is a third-party search and when it 

is a criminal suspect search?" (Kurland, 1978, p. 12). 

Rehnquist was also concerned with the time factor 

emphasized by the petitioners. In responding to Falk's ar-

gument that a subpoena rather than a search warrant be used, 

the Justice noted that 

There are real problems that exist in the procedure 
you suggest. Someone subjected to a subpoena duces 
tecum has several, usually several days to re
spond • . • • You can delay by as much as a year 
or two years if you go by the subpoena route as com
pared to the search warrant process (Kurland, ~978, 
p. 27) .. 

Also, members of the Court were bothered by the re-

spondents' attempts to narrow the District Court's prohibi-

tion so as to apply only to the media. Such a special status 

had been rejected before and would likely be rejected again. 

In distinguishing this case, Falk argued that 

No issue of privilege is presented in this case. 
The question is not whether evidence may be ob
tained from a newspaper but how that evidence is to 
be obtained. It is a question not of substance 
but of procedure. That distinction, to my mind, 
answers the objection in the arguments of the peti
tioners that we seek some special privilege for the 
press. We do not (Kurland, 1978, p. 15). 

How this distinction would operate in practice presented 

questions which the justices found puzzling. That difficul-

ty can be seen in the extended excerpts from the oral argu-

ments of Mr. Falk which appear below. 



THE COURT: Let me see if I have it clear, Do you 
think the process should be any different ~or the 
San Francisco Chronicle or the First National Bank 
of San Francisco? 

MR. FALK: Well, I -- as I indicated, we would re
gard for the reasons set forth in part two of our 
brief a search of the First National Bank as unrea
sonabl~ if the factors set forth in our brief were 
present. That is, if there were no reason to be
lieve that the First National Bank were involved in 
any crime. 

THE COURT: In regard to that, is there any differ
ence between a newspaper and anyone else on earth in 
this respect? 

MR. FALK: There is one difference. It is engaged 
in a First Amendment activity and this court has 
said --

THE COURT: Well, does not everyone have First Amend
ment activity rights? 

MR. FALK: Everyone has First Amendment rights but 
not everyone is engaging in them as their business 
activity. A bank has some First Amendment rights, 
to be sure, but the business of banking is not a 
First Amendment activity and no First Amendment in
terests of a bank are impaired when --

THE COURT: Then your theory is that if you are 
using the First Amendment right more often, more 
frequently, then do you have some greater right 
than a person who uses it less frequently? 

MR. FALK; Our theory is that if the entry into your 
premises will impair the exercise of your First 
Amendment rights and there is another way to go about 
the same objective to accomplish the interests of 
Government, the other way, the less-burdensome means, 
ought to be pursued. 

THE COURT: I still do not know whether you think a 
bank or the San Francisco Chronicle has a different 
kind of a First Amendment right. 
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MR. FALK: My bottom line is that they both have the 
same right to be free of entry in this kind of situ
ation but the analysis has to be different because 
the First Amendment requires a stricter scrutiny of 
the process than would be applicable to an ordinary 
business, which a bank is. So my answer is that 
there are different analyses that are applicable. 

THE COURT: What if an individual had simply gone 
out and taken pictures that the Stanford Daily took 
and an effort was made to get a warrant to get his 
negatives because of the thought that he would prob
ably burn them, too. Would he be subject to the 
same protections that you say the Stanford Daily is 
by virtue of the freedom of the press? 

MR. FALK: I think it would depend on knowing some 
more facts than that. Certainly, the kinds of First 
Amendment injuries are less in that situation because 
in that situation the individual is unlikely to hRve 
around other materials like a newspaper --

THE COURT: What if he were a scholar working on a 
criticism of the present administration? 

MR. FALK: I think if all of those facts were before 
the magistrate, I think the answer would have to be 
yes, that it would be. I think it is important to 
understand the kinds of injuries that this sort of 
search --

THE COURT: And if he were a clergyman wanting the 
pictures for the preparation of a sermon the next 
Sunday in connection with First Amendment rights? 

MR. FALK: Well, I would have great difficulty with 
that search for the reasons set forth in our Fourth 
Amendment reasonableness analysis and I think that 
it would be unreasonable to do it if that were all 
the facts that there were. 

THE COURT: This is a clergyman, engaged in First 
Amendment business, at least every Sunday? 

MR. FALK: Surely he is. I think that the difference 
may be in the other kinds of First Amendment injuries. 
If I could just turn to what sorts of injuries we 
identify here, I think perhaps I could make the point 
more clearly. 
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MR. FALK: When the police enter into a newsroom in 
execution of a search warrant, several things happen. 
One, they cut off, as Mr. Justice Marshall indicated 
earlier, they cut off absolutely the right to address 
a court on the question of whether the police have 
a right to get those particular documents that they 
are seeking, whether the arguments against production 
would arise from whatever rights are provided by 
Branzburg or under a state shield law, the right to 
be heard on that is cut off. 

Secondly, the files and records of the newspaper 
and whatever confidences, whatever unpublished 
stories, whatever drafts of editorials may be in the 
premises, all of these are laid bare to inspection 
of police and that does distinguish this kind of 
search from some of the hypotheticals that we have 
been discussing in the last few minutes. That kind 
of injury, that kind of exposure -- and a needless 
one at that -- causes special injury in the context 
of the newspaper search. 

Thirdly, the entire newsroom is disrupted. The 
precise amount of time that this search is somewhat 
in dispute, but it took at least fifteen minutes and 
may have taken as long as forty-five minutes. 

THE COURT: Well, that is no different than a bank's 
operations being disrupted, is it? I mean, the First 
Amendment does not guarantee newspaper operations 
fiscally in the sense that they will be subject to 
less burden of law enforcement in that sense, so long 
as there is no censorship connotation. 

MR, FALK: I take it that the bank would be disrupted 
and I daresay that the business of banking would be 
as devastated as can be if the police were executing 
search warrants on a regular basis in the bank. I 
have no doubt that is true and I think that under 
most circumstances, execution of a search warrant in 
a bank for this kind of purpose would be unconstitu
tional as an unreasonable search under the Fourth 
Amendment. 

THE COURT: If you hold up the international wires 
in any big bank in the country for fifteen minutes, 
it is chaos plus, 

MR. FALK: Yes, I think that is right. Now--
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THE COURT: Let us go back to Justice Blackmun's 
clergy for the moment in relation to your last 
point. If the subpoena or the search took place in 
the parsonage, the files of the minister, including 
confidential memoranda about the emotional and mari
tal troubles of his parishioners and a great many 
confidential things might be equally there. Would 
that not be true? 

MR. FALK: I think it is true and I think that such 
a search would have to be --

THE COURT: A clergyman is entitled to no less pro
tection than the San Francisco Chronicle or whatever. 

MR. FALK: I fear that I may have created the impres
sion that I think it would be proper to search the 
clergyman. I only mean to say that in the case where 
someone is in a -- is engaged in a First Amendment 
activity and I think the clergyman is -- where First 
Amendment interests are at stake and are impaired by 
a search, the case for unreasonableness is stronger 
but certainly there are other situations. 

Take the search of the psychiatric clinic at 
Stanford which occurred in this case and was per
formed by some of the same petitioners -- and it is 
in the record. They searched the Stanford Psychi
atric Clinic files because they had subpoenaed the 
medical records of a patient and were impatient to 
get them. There was some concern that the doctor 
was going to make a motion to quash before the sub
poena became due and before a motion to quash could 
be brought on for hearing. They marched in armed 
with a search warrant •.. (Kurland, 1978, pp. 16-
19) . 

The Court's Decision 
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In his majority opinion for himself, Justices Rehn-

quist, Powell, Blackmun and Chief Justice Burger, Justice 

White either downplayed or rejected the arguments of the 

Daily and press groups. Indeed, the majority opinion reads 

like a compilation of the briefs for the petitioners and 

the United States. Although the Daily had attempted to 
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narrow the District Court's decision to one affecting only 

media searches, the majority refused to do so and tackled 

the issues of both general third-party searches and media 

searches. 

In regard to the former, the majority opinion ex-

plicitly rejected the District Court's determination that an 

ad hoc balancing process should be required in weighing the 

interests of privacy and law enforcement before a third-par-

ty search warrant could issue. That balancing had already 

been done definitively by the Constitution and no such ad hoc 

process was required. 

The Fourth Amendment has itself struck the balance 
between privacy and public need, and there is no 
occassion or justification for a court to revise 
the Amendment and strike a new balance by denying 
the search warrant in the circumstances present 
here and by insisting that the investigation pro
ceed by subpoena duces tecum, whether on the theory 
that the latter is a less intrusive alternative or 
otherwise (Zurcher v. Stanford Daily, 436 U.S. 547, 
559 (1978)). 

Answering the District Court's analogy of arrest and 

search warrants, the majority held that the seizure of "per-

sons" and the seizure of "things" were not analogous. Al-

though the seizure of persons under the Fourth Amendment was 

properly construed by the District Court to mean that materi-

al witnesses, not themselves suspected of a crime, were to be 

subpoenaed rather than seized, the Fourth Amendment required 

no such burden on the seizure of evidentiary materials held 

by a nonsuspect. This distinction seemed eminently 
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reasonable to the majority given that "the State's interest 

in enforcing the criminal law and recovering evidence is the 

same whether the third party is culpable or not" (436 U,S. 

547, 555), Rule 41(b) of the Federal Rules of Criminal Pro-

cedure had no effect on such a distinction since it was sim-

ply a reflection of the Fourth Amendment. "Nothing in the 

Rule indicates that the officers must be entitled to arrest 

the owner of the 'place' to be searched before a search war-

rant may issue and the 'property' may be searched and seized, 

The Rule deals with warrants to search and is unrelated to 

arrests" (436 U.S, 547, 558). The correct view of Rule 41(b) 

had been espoused by the Sixth Circuit when it held that 

. . . once it is established that probable cause 
exists to believe a federal crime has been com
mitted a warrant may issue for the search of any 
property which the magistrate has probable cause 
to believe may be the place of concealment of evi
dence of the crime (United States v. Manufacturer's 
National Bank of Detroit, 536 F.2d 699,703 (1976)). 

The majority also resolved the conflict over the in-

terpretation of its Camara and See decisions by holding that 

those cases stood for the proposition that lIa less stringent 

standard of probable cause is acceptable where the entry is 

not to secure evidence of crime against the possessor, II The 

reasonableness of the search depended not upon the suspect 

status of the owner of the premises but simply on the IIcrit-

ica1 element" of whether or not there was "reasonable cause 

to believe that the specific 'things' to be searched for and 

seized are located on the property to which entry is soughtll 



(436 U.S. 547, 556). Thus, the "incon9ruous result" that 

Judge Peckham had rejected was now the accepted version of 

Camara and See by the Supreme Court. 
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Even though the majority refused to balance the in

terests, it did analyze the balancing which the District 

Court had done and found its results unconvincing. Other 

than the previously noted law enforcement interest in 

gathering information from whatever source, the majority fur

ther noted handicaps which would accrue to law enforcement 

efforts if the District Court's qualified prohibition were 

upheld. Echoing the arguments of the petitioners, the major

ity took cognizance of the assertion that the search warrant 

is generally utilized at the early stages of a criminal in

vestigation when determination of suspects and nonsuspects 

would be difficult to make. Even a "seemingly blameless 

third party" might be related to or sympathetic with the 

criminal and "cannot be relied upon to retain and preserve 

the articles that may implicate his friends, or at least not 

to notify those who would be damaged by the evidence that 

the authorities are aware of its location." And, even if 

the third party were acting in good faith, it would be rea

sonable to assume that the property could be obtained by the 

criminal who would destroy the evidence before the subpoena 

route had been completed (436 U.S. 547, 561). 

The majority, therefore, found that the threats to 

effective law enforcement had not been properly credited by 
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the District Court in its balance. The Court also believed 

that the lower court's weighting had been deficient by over

emphasizing the loss of privacy to the third party involved. 

Under normal circumstances the issuance of a search warrant 

is actually more difficult than that of a subpoena. Whereas 

the warrant can issue with the approval of a neutral magis

trate only after the requirements of probable cause are met 

and an accounting of what is to be seized and where it is to 

be seized has been made, the subpoena does not require judi

cial involvement prior to issue. Based on that assumption, 

then, the "rational prosecutor" would opt for the more dif

ficult option only when necessary to secure evidence. And, 

in states like California where the subpoena is generally 

unavailable as an investigatory tool, the "diligent prose

cutor" may not have any option of using the less difficult 

course at all (436 U.S. 547, 563). 

Having denied the District Court's prohibition of 

third-party searches in general, the Court turned next to 

the issue of whatever effects the First Amendment might have 

on such searches in the media context of this case. In an

swer to the Daily's argument that precedents such as Marcus 

and ~ Quantity of Books required a special prohibition of 

third-party searches, the Court could find no decisions which 

"call for imposing the regime ordered by the District Court." 

The Framers were certainly aware of the conflict over 

searches between the British Crown and the press. They did 
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not, however, write into the Fourth Amendment qny prohibi

tion of press searches, Nor did they prescribe in that'-'Arnend

ment any extra precautions that a subpoena be used under 

those circumstances. Instead, they deigned to protect the 

liberty of the press by taking "the enormously important 

step of sUbjecting searches to the test of reasonableness 

and to the general rule requiring search warrants issued by 

neutral magistrates." The privacy interests of the press 

should be sufficiently protected by following the Fourth 

Amendment's standards as they apply to all searches." Pre

vious cases relied upon by the Daily as precedent "do no 

more than insist that the courts apply the warrant procedure 

requirements with particular exactitude" (436 U.S. 547, 565). 

As to press fears that confidential sources would 

dry up and the press would engage in self-censorship, the 

Court concluded that such fears were hypothetical and that 

"whatever incremental effect there may be in this re-

gard •.. it does not make a constitutional difference in 

our judgment. " And, the fact that only a few such instances 

of media searches had occurred in nearly two-hundred years 

led the majority to believe that there was little evidence 

suggesting abuse (436 U.S. 547, 566). 

The Court also minimized the anxiety of the press 

that such searches would physically disrupt the media from 

its constitutionally protected news dissemination function 

and that officers would be allowed to see confidential 
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materials unrelated to the official police investigation, 

In adopting the Justice Department's position, the Court be

lieved that such problems could be avoided "by a neutral 

magistrate carrying out his responsibilities under the Fourth 

Amendment, for he has ample tools at his disposal to confine 

warrants to search within reasonable limits" (436 U.S. 547, 

567) . 

With regard to press arguments that a search warrant 

did not provide for a prior adversary hearing, the Court 

noted that given the stricter standards of a search warrant, 

any evidence which would satisfy probably cause requirements 

would also be likely to withstand any motions to quash had 

the subpoena route been used instead. And, in ~ concluding 

remark which was later seized upon by the Congress (see Chap-

ter VI), Justice White virtually invited legislative action 

in this area. 

Of course, the Fourth Amendment does not prevent or 
advise against legislative or executive efforts to 
establish non-constitutional protections against 
possible abuses of the search warrant procedure, but 
we decline to reinterpret the Amendment to impose 
a general constitutional bar~ier 2gainst warrants to 
search newspaper premises, to require resort to sub
poenas as a general rule, or to demand prior notice 
and hearing in connection with the issuance of search 
warrants (436 U.S. 547, 567), 

In a short concurrence, Justice Powell reiterated 

the Court's reasoning that the Fourth Amendment included no 

special privilege for the press, He wrote simply to em-

phasize the majority's requirement that searches involving 
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the press pay special attention to the Fi~st Amendment in-

terests involved. In doing so, however, he did allude to a 

kind of ad hoc balancing rejected by the majority opinion 

which magistrates should perform in examining requests for 

warrants to search newsrooms. 

If the Framers had believed that the press was en
titled to a special procedure, not available to 
others, when government authorities required evi
dence in its possession, one would have expected 
the terms of the Fourth Amendment to reflect that 
belief. • •• This is not to say that a warrant 
which would be sufficient to support the search of 
an apartment or an automobile necessarily would be 
reasonable in supporting the search of a newspaper 
office. • • . While there is no justification for 
the establishment of a separate Fourth Amendment 
procedure for the press, a magistrate asked to is
sue a warrant for the search of press offices can 
and should take cognizance of the independent 
values protected by the First Amendment . • • (436 
U.S. 547, 569-570). 

Once again, Powell's crucial fifth vote had been accompanied 

by an "enigmatic" opinion. Whether that concurrence has 

worked to mitigate the effects of Zurcher in other cases will 

be discussed in the next chapter. 

The Dissents 

If the majority opinion had echoed the arguments of 

the petitioners, Justice Stewart's dissent, joined by Justice 

Marshall, gave equal time to the Daily. Although he agreed 

with the Court that the Fourth Amendment did not bar third-

party searches as a general rule, he did believe that the 

District Court had properly read the First Amendment to pro

hibit such searches of the press. He concluded, as did 
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Judge Peckham of the lower court, that the First Amendment 

was not superfluous and had a modifying effect on the Fourth 

when press interests were involved, 

There was "uncontroverted evidence • • • that an

nounced police searches of news offices will significantly 

burden the constitutionally protected function of the press 

to gather news and report it to the public" (436 U.S. 547, 

574). Contrary to Justice White's conclusion that there 

would be no such effect which would make a constitutional 

difference, Stewart argued that such searches would result 

in the physical disruption of the newsroom, the disclosure 

of confidential information and the attendant loss of confi

dential sources. That physical disruption would result was 

"self-evident" given the fact that some searches had lasted 

for extended periods of time. A subpoena, on the other hand, 

would cause no such disruption since the press would be al

lowed to locate the material itself (436 U.S. 547, 57l). 

Contrary to the majority's reasoning, no degree of 

specificity by the issuing magistrate could prevent the po

lice from observing confidential files. Indeed, the search 

warrant is a virtual invitation to police to "ransack the 

files of a newspaper, reading each and every document until 

they have found the one named in the warrant, while a sub

poena would permit the newspaper itself to produce only the 

specified documents requested." Certainly, it would require 

no "blind leap of faith" to conclude that confidential 
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sources will dry up under such a scheme. Andy to the extent 

that happens, the press's constitutionally protected freedom 

to gather and distribute information is needlessly infringed 

(436 U. S. 547, 573). 

In distinguishing Branzburg from the present case, 

Stewart wrote that the former had dealt with the issue of 

privilege. That was not the situation here. The Daily 

claimed no absolute privilege for the evidence it allegedly 

possessed; only that societal interests in law enforcement 

would not be impaired by requiring a subpoena-first rule for 

such evidentiary materials. In fact, a prior adversary 

hearing such as that endorsed by the Court in Branzburg, 

would have given the Daily "an opportunity to demonstrate to 

the court what the police ultimately found to be true --

that the evidence sought did not exist. The legitimate needs 

of government thus would have been served without infringing 

the freedom of the press" (436 U.S. 547, 576). 

To Stewart, then, the First Amendment granted a spe

cial status to the press which had not been given to doctors, 

lawyers or other businesses. And this special status modi

fied the search and seizure provisions of the Fourth. How

ever, Justice Stevens's dissent was based purely on Fourth 

Amendment grounds and did not invoke the First. It was 

highly unlikely, argued Stevens, that the Fourth Amendment's 

authors "expected private papers ever to be among the 

'things' that could be seized with a warrant" (436 U.S. 547, 
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577). The Warrant Clause of the Fourth ~mendment did not 

explicitly prohibit such seizures because they were assumed 

ipso facto to be unreasonable. Only twenty-six years before 

the Bill of Rights was ratified, Lord Camden had asserted in 

Entick v. Carrington, 19 How. St. Tr. 1029, 1066 (1765), that 

Papers are the owner's goods and chattels: they 
are his dearest property; and are so far from en
during a seizure, that they will hardly bear an 
inspection; and though the eye cannot by the laws 
of England be guilty of a trespass, yet where pri
vate papers are removed and carried away, the se
cret nature of those goods will be an aggravation 
of the trespass, and demand more considerable 
damages in that respect. Where is the written law 
that gives any magistrate such power? I can safely 
answer that there is none; and therefore it is too 
much for us without such authority to pronounce a 
practice legal, which would be subversive of all 
the comforts of society (436 U.S. 547, 577). 

Beyond the invasion of privacy when officers view 

materials unrelated to their investigation, Stevens believed 

that a further damage to the third party occurred which nei-

ther the Court nor Stewart had contemplated. Any such search 

would inherently result in "an entirely unjustified injury 

to the reputation of the persons searched." Not only would 

they be under offica1 suspicion but they would likely face 

"humiliation and other mental suffering" (436 U,S. 547, 580). 

Stevens also believed that even in light of Warden 

v. Hayden, a distinction should be made between possession 

of weapons and contraband and possession of purely documen-

tary evidence. Possession by a third party of the former 

would lead to a prima facie conclusion that the possessor 
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was "involved in the criminal activity, and that, if given 

notice of an intended search, he Lwoul~ conceal or destroy 

what is being sought." In such a case, law enforcement in

terests would reasonably allow a search warrant. However, 

the possession of purely documentary evidence would lead to 

no such conclusion. And, unless other elements could be 

shown that the documents could not be gotten by subpoena, a 

search warrant would be impermissible under the Fourth and 

Fourteenth Amendments. 

Summary 

The Zurcher opinions, then, give rise to three sep

arate theories of third-party searches. The first of those 

is that of the majority which views the First Amendment as 

having no modifying effect on the Fourth. Since the Fourth 

Amendment does not proscribe searches of innocent third par

ties in general, it cannot be judicially expanded to prevent 

such third-party searches of the press. Under this theory, 

the Fourth Amendment allows the seizure of "things" regard

less of whether or not the possessor of the items is suspected 

of criminal activity. 

The second theory, espoused by Justices Stewart and 

Marshall, is that of a "special status" for the press. The 

press '. according to this theory, is the only business enter

prise protected by the Constitution. Therefore, regardless 

of whether or not a provision such as the Fourth Amendment 
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explicitly recognizes those interests, the Press Clause of 

the First Amendment acts as an affirmative limit on all 

other constitutional clauses, The majority and Stewart for

mulations are examined in more detail in Chapter VII. 

Justice Stevens's theory attempts to distinguish 

between contraband and weapons and documentary evidence. 

Under this theory, possession of the former meets the reo. 

quirements of probable cause by definition. Possession of 

the latter does not; and, absent an emergency or other evi

dence to the contrary, a search warrant should not issue 

since societal interests in law enforcement can be protected 

by less-intrusive measures such as the subpoena. 

The following chapter surveys not only the judicial 

response to Zurcher, but also the legislative and executive 

responses to Jllstice White's "invitation" that they act. 

Interestingly, the most important of these, the Privacy Pro

tection Act of 1980, adheres to the view of Justice Stevens. 



CHAPTER VI 

IMPACT AND FEEDBACK 

Although the press did not gain any direct advan-

tage from the Court's Zurcher opinion, it did gain indirect-

ly in that the litigation helped put the issue of newsroom 

searches on the national legislative agenda. The impact and 

feedback of this litigation is the concern of this chapter. 

Impact and Feedback in the 
Systems Framework 

Given the extensive discussion of the systems frame-

work in Chapter II, it is necessary here to reiterate only a 

few important points. The output of the political system in 

this case is the U.S. Supreme Court's decision in the Zurcher 

case. It is important here to once again note the difference 

between policy output and policy outcome or impact. Policy 

output is "the decision of the Court and its accompanying 

opinions" and has been discussed in detail in Chapters IV 

and V (Grossman and Tanenhaus, 1969, p. 420), Policy outcome 

or impact, on the other hand, is the actual effect which such 

outputs have on other actors in the political system. This 

chapter will review some of the outcomes resulting from the 

Zurcher decision. For example, as will be noted, the Zurcher 

output led to two additional newsroom searches between 1978 
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and 1980 and further eroded constitutional arguments for a 

special status for the press. 
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More importantly, however, this chapter will review 

feedback from the decision by legislative, executive and 

other judicial bodies. As Easton notes, looking at the out

puts of the political system as the "terminal point" in the 

policy-making process would not be wrong, but would be woe

fully inadequate. Indeed, "there is little validity for con

tinuing to consider the outputs as terminal points. They 

are, rather, part of a continuous chain of activities ••. 

identified as a feedback loop, in which inputs and outputs 

each directly or indirectly affect each other and together, 

the rest of the political system and its environment" (Easton, 

1965, p. 345). 

The importance of feedback in the system is that it 

allows the authorities to cope with stress. Feedback from 

the affected parties will often act as a new stimulus to ac

tion resulting in policy outputs more desirable to those 

disadvantaged by the original decision. The Zurcher deci

sion is certainly an ideal example of this hypothesis. As 

will be noted, stress is put onto the political system by 

groups unhappy with the decision and their feedback to other 

policy-making arenas may result in new outputs more to their 

liking. And, of course, in such cases one finds that the 

political system itself is strengthened by such activities 



since those involved will conclude that "the system works" 

and will be more willing to support it. As Ea$ton ob-

serves, 

It is the fact that there can be such a continuous 
flow of effects and information between system and 
environment • . • that ultimately accounts for the 
capacity of a political system to persist in a 
world even of violently fluctuating changes. With
out feedback and the capacity to respond to it, no 
system could survive for long, except by accident 
(Easton, 1965, p. 32). 

The Media Response 
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The response from the news media and civil liberties 

groups after the Zurcher decision was announced was tremen-

douse The press denounced the decision as a "cavalier atti-

tude toward the freedom of the press" (Ansley, 1978, p. 1), 

a "very great burden . on press freedom" (Thierlet, 1978, 

p. 46), "a constitutional outrage" (Landau, 1978, p. 1), "a 

crippling blow" to press freedom (Bradlee, 1978, p. 1) and 

"a disaster for the public" (Murphy, 1978, p. 1). The 

press's fears revolved around several major issues. For ex-

ample, fearing the loss of press independence, Joseph Pulit-

zer, Jr., expressed his belief that 

In permitting the police to arm themselves with war
rants and make surprise raids on newspaper offices, 
the Supreme Court has in effect made the press a ve
hicle for police investigations and has gravely jeo
pardized its intended role of being an independent 
watchdog of the police and other governmental agen
cies (Williamson, 1978, p. 9). 

Furthermore, the news media were not of the same mind as 

Justice Powell and remained unconvinced that magistrates 



would operate to effectively check abuses ot the warrant 

procedure. For instance, Nat Hentoff noted that 

Although the High Court said that search warrants 
would be issued carefully and narrowly, the fact -
as any criminal lawyer or police reporter knows -
is that the vast majority of magistrates are as 
likely to refuse a request for a warrant as they are 
to decline appointment to a higher judicial post 
(Hentoff, 1979, p. 5). 
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Of course, this kind of reaction from the press was 

not totally unexpected. After every case in which the press 

claims were denied, a similar situation has occurred. For 

instance, in an article discussing the case in The Times of 

London, the American press outcry was described as "predic-

table horror" (Cross, 1978, p. 6). This somewhat disinter-

ested third-party view was no doubt based on the previous 

cries of anguish arising from cases such as Branzburg. How-

ever, there were moderating voices in both the press and the 

legal profession which urged the press not to protest quite 

so vociferously. Anthony Lewis, noted legal correspondent 

for the New York Times, observed that "if you tell the po

lice that they have a blunderbuss weapon, they may well be

lieve it." Instead, the press should make the public and 

the police aware of the cautions outlined in the White and 

Powell opinions (Lewis, 1978, p. A27). Gerald Gunther, pro-

fessor of law at Stanford University, similarly stated that 

"the press may create a self-fulfilling prophecy if it pro-

claims this a total defeat for First Amendment values. It 
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is not. The meaning of this case is going to be determined 

in ex parte hearings before magistrates" (Czerniejewski, 

1978, p. 21). 

Thrusting aside the warnings of Lewis and Gunther, 

those groups who were unhappy with the decision attempted 

successfully to take White's advice and put the issue onto 

the legislative agenda. Additionally, in at least two in

stances the issue of newsroom searches has been forced, 

through the efforts of prosecutors rather than the press, 

onto the state courts. This, then, is a classic example of 

the dynamism of the systems model and lends increased jus

tification to its use in this study. A policy decision made 

by one part of the political system, in this case the u.s. 

Supreme Court, is so unpalatable to certain groups in soci

ety that they react by restarting the process (i.e., feed

back) with their own demand inputs for legislative and judi

cial relief. By going to the legislature and the lower 

courts which must interpret the Court's ruling, these groups 

further exemplify E.E. Schattschneider's observation that 

the losers in the policy process wi 11, when po~;sib18, "call 

in outside help" (Schattschneider, 1960, p. 16). 

The Judicial Response 

Although one might expect from the press's dire 

warnings of disaster that lower court judges would be is

suing search warrants for newsrooms on a carte blanche basis, 



119 

the lower courts have actually had very little to do with 

the further interpretation of the Zurcher decision~ Whereas 

there were fifteen searches of newsrooms between 1970 and 

1978, there have been only two since the Zurcher decision in 

May, 1978. (A list of those fifteen pre-Zurcher searches 

can be found in Appendix A.) Therefore, not only has there 

been no "police state" as the press had anticipated, there 

have been only two occasions on which magistrates have is

sued search warrants for newsrooms. 

The first of these post-Zurcher searches occurred in 

Flint, Michigan, and involved the search of the Flint Voice 

on May 15, 1980, for evidence concerning a copyrighted sto~y 

charging that the mayor of Flint had forced Comprehensive 

Employment Training Act (C.E.T.A.) employees to campaign for 

his re-election and donate twenty-five dollars each to his 

campaign chest (Flint Voice, 1980, p. 1), The second oc

curred on July 26, 1980, and involved the search of KBCI-TV 

in Boise, Idaho, for video tape which authorities thought 

would help them identify the leaders of a riot at the Idaho 

State Penitentiary (~edia Law Reporter, 1980). 

The litigation of both cases concluded in 1982, In 

the Flint Voice case, the police department signed a consent 

agreement in which they, while admitting no wrong-doing, pro

mised not to conduct such a search in the future (Moore, 

1983). The Idaho litigation, however, ended on a less-than

successful note with the state's Fourth District Court 
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deciding in favor of the county attorney. KBCI-TV chose not 

to appeal that decision (Johntz, 1982). 

Of course, it's impossible to determine exactly why 

only two newsroom searches were authorized after Zurcher. 

One theory which has been offered is that "the majority 

might have minimized any ill effects by clearly weighting 

the interests involved, and by providing magistrates with 

clear criteria by which to evaluate warrant requests" (Sieg, 

1979, p. 681). A somewhat more sinister and conspiratorial 

theory, however, suggests that the low number of warrants 

since Zurcher was the result of a calculated strategy by po

lice officials to ride out the storm of press protest and 

advocacy for legislative action by minimizing the effects of 

the decision. Once that storm subsided, the police could 

"resort to search warrants more frequently in the future" 

(Bayh, 1980, p. 861). Regardless, the fact remains that the 

courts have had very little to do with the further interpre

tation of the Zurcher decision in the context of newsroom 

searches. 

This is not to say, however, that the lower courts 

and the Supreme Court have ignored the decision in Zurcher. 

Using the reasoning of Justice White in the majority opinion, 

the courts have continued in case after case to make "it 

clear that newsmen are entitled to and will receive no 

greater protection than will the general public" (Cooper, 

1978, p. 747). Given the series of cases discussed earlier, 



this is not a new doctrine. A~ter Zurcher, however, the 

courts relied upon the decision to further eliminate any 

hint of a special status for the press. 

For example, in Houchins v. KQED, Inc., 438 u.s. 
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1 (1978), the Supreme Court held that a newsman had no pri

vileges of access to a penal institution greater than those 

enjoyed by the average citizen. In his majority opinion in 

that case, Chief Justice Burger observed that prior cases, 

although recognizing the "importance of informed public 

opinion and the traditional role of a free press as a source 

of public information," did not compel the "government to 

provide the media with information or access to it on de

mand" (438 u.s. 1, 9). Furthermore, "the issue is a claimed 

special privilege of access which the Court" had rejected in 

prior cases. This special privilege of access is "a right 

which is not essential to guarantee the freedom to communi

cate or publish" (438 u.s. 1, 12). 

Then in g~E.0rters Committee for Freedom of the Press 

v. American Telephone and Telegraph Company, 593 F.2d 1031 

(1978), the Court of Appeals for the District of Columbia 

held that a "newspaper is not entitled to prior notice of 

telephone toll record subpoenas, issued in the course of 

felony investigations, where other citizens have no such 

right" (Cooper, 1978, p. 747). Citing the opinion of the 

majority in Zurcher, the court held that 



the freedom to gather information guaranteed by the 
First Amendment is the freedom to gather information 
subject to the general and incidental burdens that 
arise from good faith law enforcement of otherwise 
valid criminal and civil laws • • • • The First 
Amendment does not guarantee plaintiff journalists, 
or other citizens, a special right to immunize them
selves from good faith investigations simply be
cause they may be engaged in gathering information 
(593 F.2d 1030,1051). 

And, in Smith v. Nixon, 606 F.2d 1183 (1979), the 

same court held that a lower court had erred in dismissing 

a civil suit against Richard Nixon for placing wiretaps on 
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the telephone of a New York Times reporter. What is of par-

ticu1ar note in this case is that in the course of the ma-

jority opinion, Judge J. Skelley Wright (who had dissented 

in Reporters Committee) cited Justice Powell's concurrence 

in Zurcher. According to Wright, Powell's concurrence re-

qui red that the District Court "must consider Smith's pro

fession as part of its finding on Lth~7 reasonableness" of 

the wiretaps (606 F.2d 1183,1189). However, apparently con-

tradicting himself, he concluded that this "particular First 

Amendment issue raised by Smith's profession does not suggest 

any lesser value for the First Amendment interests of all of 

the appellants in not having their private conversations 

overheard by the Government" (606 F.2d l183, 1190). Thus, 

what could have been a statement of special protection for 

the press from wiretaps based on Powell's concurrence in-

stead led only to an observation that the press's guaran-

tees in the First and Fourth Amendments were no greater than 

those of the ordinary citizen. 
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Therefore, although the judiciary has been only 

slightly involved in further elaboration of the Zurcher opin

ion itself, it has used the principles of Zurcher in numer

ous other cases denying any special status to the press. 

Note, however, that although the reasoning and principles of 

Zurcher are relied upon in these cases, the issue of a 

third-party search of a newsroom is not presented. The leg

islative response to Zurcher has been more specifically at

tuned to the particular facts of that decision. 

The Legislative Response 

Both the federal and the state legislatures have re

sponded to Justice White's invitation for any legislative 

enactments which would provide greater protection than that 

in the Fourth Amendment. This idea is not new, of course. 

In a recent article, Justice Brennan observed that more and 

more state courts are basing protections of their citizens' 

rights on state constitutions and state laws. This is in 

many cases a direct result of u.s. Supreme Court decisions 

which have attempted to "pull back from, or at least suspend 

for the time being," the prior, more liberal "application of 

the federal Bill of Rights and the restraints of the due pro

cess and equal protection clauses of the fourteenth amend

ment" (Brennan, 1977, p. 495). For example, even though the 

U.S. Supreme Court has held that the First Amendment gives 

no right to petition at privately-owned shopping centers 
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(Hudgens v. National Labor Relations Board, 424 U,S. 507 

(1976)), the California Supreme Court has interpreted Arti

cle I of the California Constitution to give such a right to 

citizens of that state (pruneyard Shopping Center v. Robins, 

447 U.S. 74 (1980)). 

Similarly, after the Supreme Court's decision in the 

1972 Branzburg v. Ha¥es case, a number of states enacted 

shield statutes to protect a newsman's confidential sources 

from forced disclosure. Initially, it was hoped by the media 

that these statutes could be applied in the context of 

searches as \'Jell. However, a number of difficulties and un

certainties in applying these post-Branzburg shield laws to 

the problem of media searches have led many scholars to sug

gest that the states explicitly extend them to include pro

scriptions of searches of newsrooms. 

A primary problem with the shield laws is the fact 

that only twenty-six states have them. Therefore, even if 

the statutes could be extended to include media searches as 

well as the more-common subpoena the application could occur 

in only those states. Likewise, there is no federal shleld 

law and federal prosecutors are bound only by "nonjudicially 

cognizable" guidelines issued by the Justice Department (28 

C.F.R. 50.10). Other federal officials are not bound by 

these guidelines nor are the federal courts restricted by 

them in their exercise of federal jurisdiction (Liebman, 1976, 

p. 967). 
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Secondly, the uncertainty of application is fur

ther complicated by the fact that several of these twenty

six statutes "specifically exclude from protection certain 

journalists and certain kinds of information." For example, 

the Indiana shield law (IND. STAT. ANN. 34-3-5-I) includes 

requirements of circulation which effectively exclude smal

ler underground types of newspapers. Similarly, the New 

York shield law (N.Y. CIVIL RIGHTS LAW 79-h) precludes from 

its protection information which was received without "an 

explicit understanding of confidentiality between reporter 

and source" (Liebman, 1976, pp. 967-968). 

However, by far the most difficult aspect of apply

ing the anti-subpoena post-Branzburg shield laws to the 

search context is their "unwieldiness." Since the search 

warrant does not require an adversarial proceeding similar 

to that of a subpoena the newsman is unlikely to know any

thing about the search until it has gotten to the point 

where the police are ready to commence their inspection. 

Given that the police have a warrant in hand, it is unlikely 

that they would be stopped from performing the search on the 

basis of objections by those to be searched. And, given this 

situation it is most likely that even if the warrant were 

later judged to be illegal, the police officers themselves 

would be immunized by the "good faith ll or IIpursuant to dutyll 

defenses from "tort liability for damages. II Most discoura

ging, however, is the simple fact that even if the media 
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were to win their cases against the officers the damage done 

by the search could never be undone. Confidential files, 

notes of ongoing investigations and the like would have al

ready been subjected to police scrutiny and no number of in

junctions or awards of monetary damages could rectify the 

situation (Liebman, 1976, pp. 969-970). 

Given these difficulties, a number of states have 

tackled the problem and in the mold of federalism have done 

so in different ways. Although twenty-six states passed 

post-Branzburg shield laws, only nine have explicitly amen~ 

ded them to curtail newsroom searches. (A list of these 

states appears in Appendix B.) However, because of the lack 

of newsroom searches since 1978, the state courts have had 

no opportunities to interpret those statutes. It is inter

esting to note, for example, that the two states in which 

media searches have occurred since 1978 (i.e., Idaho and 

Michigan) have no anti-media search statutes and only Mich

igan has a shield law of any type whatsoever. Of the nine 

statutes, six of them (California, Connecticut, Illinois, 

New Jersey, Oklahoma, Texas) fall within the category of 

"media-only" protection. The other three (Oregon, Wiscon

sin, Nebraska) provide broader protection for anyone who is 

engaged in the "medium of communication to the pUblic" (OR. 

REV, STAT. 44.520). In each of these nine statutes, there 

is no absolute protection granted to the protected parties. 

Most of them require, as does the Oklahoma statute, that the 



court must find that "the party seeking the information or 

identity has established by clear and convincing evidence 

that such information or identity is relevant to a signif

icant issue in the action and could not with due diligence 
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be obtained by alternate means" (OKLA. ANN. STAT. 2505-B-2). 

Attempts to include such protection in the statutes of Ari-

zona (HB 2333) and Kentucky (HE 965) failed in 1980 (Media 

~aw Reporter, 1980). And, in Virginia a bill to limit news-

room searches was withdrawn at the request of the Virginia 

Press Association. The Association contended that the 8X-

ceptions under which the warrants could be issued were "too 

broad and actually served as a 'how-to' guide in obtaining 

search warrants against the media" (Williamson, 1978, p. 5). 

The Congressional Response: 
Problem Perception 

By far, however, the most significant action by the 

legislative branch in response to Zurcher has corne from the 

national level. As noted earlier, losers in the policy pro-

cess perceived the Zurcher decision to be a problem and iden-

tified it as such. They therefore turned to the U.S. Con-

gress for relief. Of course, not all of the involved groups 

wanted the issue to be placed onto the congressional agenda 

for further action. The winning groups, in this case the 

law enforcement agencies, did not perceive Zurcher as a prob-

lem. Those groups were quite happy to leave the decision as 
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opportunity to gather necessary criminal evidence. 
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On both sides of the issue, then, were what Charles 

O. Jones refers to as "well-organized groups with established 

access." These groups had both a "unity of purpose" and 

"political contacts" (Jones, 1977, p. 42). Those groups who 

were in favor of leaving Zurcher intact were the National 

District Attorneys Association and the National Association 

of Attorneys General, An equally-impressive line-up on the 

side of remedial legislation included groups like the Radio 

and Television News Directors Association, Society of Pro

fessional Journalists (Sigma Delta Chi), American Civil Lib

erties Union, American Society of Newspaper Editors, Repor

ters Committee for Freedom of the Press, American Newspaper 

Publishers Association, American Psychiatric Association, 

National Association of Broadcasters and Investigative Re

porters and Editors. Therefore, since no one side had a 

definite advantage, the fight over placing legislation on 

the agenda and what might eventually be passed, was destined 

to b8 a clash of huge proportion. 

In light of the relatively equal access and organiza

tion of the two groups, it is important to research further 

into the reasons why the issue found itself on the congres

sional agenda. That is, why did linkage occur here with the 

desires of the press groups and not with those of the law en

forcement groups? Norman Luttbeg defines linkage as "any 
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means by which political leaders act in accordance with the 

wants, needs and demands of the public in making government 

policy" (Luttbeg, 1968, p. 3). 

Luttbeg's Pressure Groups Model suggests that poli

cies are the result of interaction among interest groups. 

Under the ideal type which Luttbeg discusses, "the represen

tative need only be the tabulator of the votes of groups or 

the weathervane of group pressures, implementing into policy 

the predominant direction of their pressures" (l968, p. 6). 

Thus, under this ideal type, the group which most heavily co

erces a representative with electoral threats will win out. 

Although one can see that this ideal type does not exist in 

pure form, it is unrealistic in a pluralist system to believe 

that an organized interest with access could be kept off the 

agenda. In any case, it is also evident that the coercive 

power of the media in this kind of situation is greater than 

that of law enforcement interests. Whereas the National Dis

trict Attorneys Association might issue a statement receiving 

moderate coverage in the press, the press criticisms of 

Zurcher were covered extensively on the front page and in the 

editorial pages of most major newspapers throughout the coun

try for congressmen's constituents to read, 

Also of some relevance here is Luttbeg's Sharing 

Model. This noncoercive model suggests that "without coercion 

by the electorate, .•• certain policies abhorred by the 

electorate will be equally abhorrent to the representatives 
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causing them to satisfy public opinion merely by acting on 

their personal opinions" (l968, p, 7). The Zurcher decision 

was seen by many as a change in the rules of the democratic 

game. As Senator Math~as'observed, "the Court's position 

frustrates what I believe to be the intent of the authors of 

the Bill of Rights" (Mathias, 1979 9 p. 41). A large segment 

of Ddvid Truman's "latent group" apparently agreed with 

2,lathia and with Senator Bayh who wrote that "the general as-

sumption of a decade ago that innocent third parties were 

secure against government searches has been badly damaged by 

Zurcher, Government should not gain that ground" (Bayh, 

1980, p. 862). Thus, the fact that the issue got on the 

aaenda in the first place can be attributed not only to the 

coercive influence of press and civil liberties groups but 

also to the shared attitudes among representatives and their 

constituents that the Court's decision violated the rules of 

fair play. 

Referring back to Jones one can see that the issue 

of third-party searches is a classic case of a government 

institution (i,e,; the Supreme Court) encouraging a new 

round of agenda-setting by suggesting to those unhappy with 

the decision that they go elsewhere for help. And, through 

coercion and shared attitudes, it appears that this is exact-

ly what happened in the U.S, Congress. 
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Program development consists of two highly related 

activities: formulation and legitimation. Jones defines 

formulation as the development of "a plan, a method, a pre-

scription • • • for alleviating some need, for acting on a 

problem" and legitimation as "conforming to recognized prin-

ciples or accepted standards" (Jones, 1977, pp. 49, 91). 

Since the "principle process of legitimation in American de-

mocracy is majority coalition building," the formulation 

stage must take into account what will be acceptable at the 

legitimation stage (Jones, 1977, p. 92). Therefore, the two 

stages of program development will be somewhat continuous, 

as opposed to discrete, in the following discussion. It is 

also impo~tant to note that the influence of groups and 

shared attitudes noted in the agenda-setting arena apply to 

these later stages as well. 

Unlike many issues on the congressional agenda, this 

one was clearly defined and quite specific. The Congress 

could do nothing and thereby leave Zurche~ intact, or it 

could do something. If it chose to do something it had to 

decide on whether the legislation would protect only the 

press, only professionals such as doctors, lawyers, psychi

atrists and clergy or all third parties. Finally, it would 

have to take into account federalist and legal principles in 

determining whether the legislation should be limited only 
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to federal jurisdiction or applied to the states as well, 

And, if it chose the latter, whether it could legally extend 

the statute to local and state units of government. 

The formulation of proposals to extend protection 

was clearly what Jones had in mind when he referred to "cre

ative formulation." The extension of protections beyond the 

requirements of the Fourth Amendment were anything but "rou

tine" and certainly an "analogous" case does not readily 

come to mind. Indeed, most recent congressional responses 

to Court decisions were designed not to expand, but to con

tract the protections afforded by the judiciary's interpre

tation of the Constitution (e.g., school prayer, busing, 

abortion and the Miranda Warnings). 

Proposals were quick in coming. In 1978, after the 

decision, fifteen bills were introduced in the House and six 

were introduced in the Senate. Although hearings were con

ducted, no bills were reported out of committee prior to ad

journment at the end of the year. In 1979, the Ninety-Sixth 

Congress was once again faced with eleven more bills in the 

House and four in the Senate. As with the state statutes 

which were enacted, these proposals were of two types: 

those which forbade all third-party searches without first 

going the subpoena route and those which forbade such 

searches only as they related to the media. In either case, 

the problem was clearly defined as a trade-off between law 

enforcement and privacy interests. Senator Bayh acknowledged 



as much when he wrote in 1980 that "the congressional re

sponse ••• has lagged for two years. The delay has in 

large part been due to the opposition of law enforcement 

agencies" (Bayh, 1980, p. 861). 
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Nonetheless, support coalesced around S. 1790 which 

had been introduced by Bayh and was referred to as the Pri

vacy Protection Act of 1979. The bill applied to searches 

of all third parties and required law enforcement agencies 

to first subpoena documentary evidence rather than resort to 

the search warrant in the first instance. The "subpoena 

first" rule could be waived only if the person holding the 

evidence was himself a suspect or if immediate seizure was 

necessary to prevent death or serious bodily injury or if 

the notice given by the subpoena would result in the de

struction of evidence. A warrant could, of course, be is

sued if the subpoena were ignored. The bill would further 

be applied to state and local governments as well as fed

eral officials. 

Thus, in the initial formulation, S. 1790 went as 

far as possible in extending protections of privacy. As 

expected, law enforcement groups opposed the bill and sup

ported leaving Zurcher intact in order to facilitate evi

dence gathering. Somewhat surprisingly, however, the Carter 

Administration's Department of Justice proposed its own pri

vacy bills in both houses. This is surprising in that the 

Department of Justice had entered the Zurcher case as an 
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amicus curiae in opposition to the Stanford Dp,il¥ (Lewin, 

1979). Although it is difficult to know exactly why the De

partment of Justice proposed its own bills, three theories 

could be advanced. First, one could argue that it had a 

change of heart between 1978 and 1979. Or, it may have a

greed with Justice White that the Fourth Amendment did not 

bar such searches but Congress could provide statutory pro

tection. Thirdly, it is possible that the Administration 

wanted to use its own bills as bargaining chips in the up

coming legislative struggles so as to minimize the damage 

done. 

In any case, the Administration bills opposed ex

tending protections to all third parties and proposed a 

"First Amendment" exception which would apply to state and 

federal officials alike. In testimony before the Senate Ju

diciary Committee, Oliver B. Revell III, Deputy Assistant 

Director of the F.B.I. vigorously opposed extending the pro

tection to all third parties since it would "unquestionably 

give a further degree of sanctuary to the organized criminal 

entities" (Senate Committee on the Judiciary, 1980a, p. 39), 

Although formulation and legitimation are closely 

tied, it is at about this point that one can observe at

tempts in Congress to build a majority coalition around one 

bill. Therefore, compromises began to be worked out in the 

process of legislative bargaining. The most important mat

ter of concern was over the application of the bill to all 
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third parties. In light of the concern by the Department 

of Justice and the F.B,I. over across-th~ -board protections, 

both houses compromised by establishing the "subpoena first" 

rule noted above as applying only to those engaged in First 

Amendment activities. 

Title I of the compromise act, which was drafted by 

the Justice Department, "rejected the idea of a 'press only' 

bill and sought to avoid the chilling effects of disruptive 

searches on the ability to obtain and publish information 

for all those who have a purpose to disseminate information 

to the public" (Senate Committee on the Judiciary, 1980b, p. 

9). The act is designed to protect documentary materials in 

the categories of "work product" and "non-work product." 

Work product is defined as "any documentary materials 

created by an individual in connection with his or her plans 

for disseminating information to the public" (Bayh, 1980, p. 

839). It therefore includes documentary materials produced 

not only by the so-called institutional press but also that 

prepared for dissemination by university researchers, au

thors and others not specifically carrying a press card. 

The general rule for obtaining work product under the Act is 

the subpoena process, However, a search warrant may issue 

in the exceptional case where either the holder of the in

formation is himself suspected of criminal activity or "if 

there is reason to believe that the immediate seizure of the 

materials are necessary to prevent death or serious bodily 
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injuryll (Senate Committee on the Judiciary, 1980b, p. 12). 

There are no other exceptions to the subpoena-first rule in 

obtaining work product. 

Documentary materials which are not work product 

fall under the same subpoena rule as work product except 

that there are four exceptional circumstances rather than 

two which allow use of the search warrant procedure. In ad

dition to the suspect and bodily injury exceptions is an ex

ception when IIthere is reason to believe that the notice 

provided bv a subpoena duces tecum would result in the de

struction, alteration, or concealment of the materials. 11 

And, finally, an exemption is granted when "after a pro

ceeding resulting in a court order directing compliance 

with a subpoena duces tecum, the possessor of the materials 

still refuses to produce materials soughtll (Senate Committee 

on the Judiciary, 1980b, p. l3). 

As an example of how statutory protection may pro

vide less protection than an equivalent right in the Consti

tution, Congress specifically determined that the exclu

sionary rule could not be invoked as a remedy for violation 

of the statute. However, the aggrieved party could still 

file a civil suit to recover actual and, in gross cases of 

abuse, punitive damages. In any case, the lIamount of liqui

dated damages" was not to be less than $1,000. The provision 

for this base amount was thought by the Congress to be "es

sential because it often will be difficult for a plaintiff 
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to show more than nominal or actual damages" (Senate Commit

tee on the Judiciary, 1980b, p. 15), 

The House wanted to apply the protections to limit 

the federal government only. The Senate and the ]\dministra

tion, however, argued that it was the states who had conduc

ted all of the previous fifteen searches of the press and 

such a restriction would be ineffective in achieving the 

legislation's goal. Given the fact, however, that applica

tion to the states could be an unconstitutional violation of 

the Tenth Amendment, a compromise was reached wherein Title 

I would be applicable to the states but Title II would not 

(McCormick, 1979). It was thought that since the dissemina

tion of information affected interstate commerce, the argu

ment for applying Title I to the states would be much 

stronger than arguments for applying Title II. However, 

since some states would find it necessary to adopt procedu

ral changes to enforce the Act, the provisions, which would 

apply to the federal government on January I, 1981, would 

not be enforced against the states until January 1, 1982. 

Title II of the Act provided that the Attorney Gen

eral "must issue guidelines within six months of the bill's 

enactment covering procedures to be used by federal officers 

in searching for evidence held by a person not suspected of 

a crime and not working in the First Amendment area" 

(Cohodas, 1980, p. 2897). This would include the offices of 

doctors, lawyers, psychiatrists, clergy and other innocent 
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third parties who previously had been protected fro~ third

party searches, if at all, by state law only. With the ap

parent intent of leaving this area within the discretion of 

the states, the provisions of Title II and the Attorney Gen

eral's guidelines did not, as noted above, apply to state 

and local officials. 

The Privacy Protection Act of 1980 was approved by 

the Senate on August 4, 1980, and a similar one (HR 3486) 

was approved by the House on September 22. The conference 

version of the bill adopted the language of S. 1790 and it 

was approved by the Senate on September 29 by a voice vote 

and by the House on October 1 by a vote of 357 - 2, Presi

dent Carter signed the bill into law on October 13 and as 

required it took effect on January 1, 1981. The Privacy 

Protection Act of 1980 (Pub. L. No. 96-440, 42 U.S.C. 2000aa 

et seq.) effectively overturns the Supreme Court's Zurcher 

ruling. 

In the process of formulation and legitimation, two 

major compromises had to be made. The first compromise was 

a recognition of law enforcement interests by applying the 

subpoena-first rule only to those involved in First Amend

ment activities, The Department of Justice, a law enforce

ment body itself, would promulgate the rules for searches 

of non-First Amendment third parties. In this way, Congress 

could establish the broad framework for the third party pro

tections which it wanted, but an administrative agency 
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involved in the daily routine of federal law enforcement 

would actually issue the final rules in this, the area of 

their most intense concern. The second major compromise 

came in the application of the provisions to the states. As 

noted previously, in bowing to the interests of states' 

rights, Title II would not be applied to the states at all. 

It is important to note that in both of these com

promises designed to gain a majority coalition, the "loser" 

is the unseen group, i.e., non-First Amendment third parties. 

In the first compromise, the press received its hoped-for 

protections from Congress which would apply to all units of 

government in the federal system and the law enforcement 

groups were given part of what they wanted by having the 

power to promulgate rules for non-First Amendment third-par

ty searches. Therefore, the protections for non-First Amend

ment third parties can be more easily withdrawn, or more 

likely altered (e.g., through a change of administrations) 

than those of persons engaged in First Amendment activities. 

In the second compromise, non-First Amendment third parties 

are given no protection from over-zealous state prosecutors 

other than those provided by state law. The press provisions 

are, however, applicable to the states. Thus, once again, 

state law enforcement agencies (who bear the major burden of 

law enforcement in the U.S.) won part of the battle and 

those involved in First Amendment activities received their 

sought-after protections. 
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This stage of program development, then, is also 

rife with examples of the group theory. As is generally the 

case, those groups which were well-organized got much of 

what they wanted and the diffuse group of non-First Amend-

ment third parties who were not actively engaged in the pro-

cess got much less. 

The Congressional Response: 
Program Implementation 

According to Jones, implementation means "those ac-

tivities directed toward putting a program into effect" 

(Jones, 1977, p. 139). Title I of the Privacy Protection 

Act of 1980 is mostly self-executing. It requires only 

that magistrates not issue warrants for First Amendment re-

lated searches except in those cases which meet one of the 

Act's exceptions. Looking ahead, one can hypothesize that 

one problem area in the implementation of Title I will be 

the lack of the exclusionary rule as a judicial remedy for 

violations. As noted in past Fourth Amendment cases such as 

~ v. Ohio, 367 U.S. 643 (1961), the use of civil suits 

against officers has been largely ineffective in preventing 

violations of privacy. For example, as Justice Clark noted 

for the majority in that case 

Since the Fourth Amendment's right to privacy has 
been declared enforceable against the States through 
the Due Process Clause of the Fourteenth, it is en
for~eable against them by the same sanction of ex
clusion as is used against the Federal Government. 
Were it otherwise, then just as without the Weeks 
rule the assurance against unreasonable federal 



searches and seizures woulc1 be "a form of words, I' 
valueless and undeserving of mention , , • , 
(367 U,S. 643, 655). 
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As to whether the Privacy Protection Act of 1980 will become 

nothing more than "a form of words" without the judicial 

teeth of the exclusionary rule remains to be seen. However, 

it does appear to be one area in which implementation may 

fal ter. 

Title II of the Act also required very little im-

plementation. No new organizations were formed nor were any 

existing structural arrangements modified. It required only 

that the Criminal Division of the Department of Justice is-

sue guidelines relating to non-First Amendment third-party 

searches by federal officials. In doing so, however, the 

Department of Justice was bound by congressional guidelines 

vlhich established that the rules promulgated by the Depart-

ment recognize third party privacy interests, use the least~ 

intrusive means available, recognize confidential relation-

ships such as that between a priest and penitent and require 

that the warrant be approved by a government attorney. 

Those guidelines were issued by the Department on December 

29, 1980 (28 C.F.R. 59), and required further that "access 

to the documentary materials appears to be of substantial 

importance to the investigation for which they are sought" 

(Media Law Reporter, 1981). 
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Summary 

In conclusion, then, it is evident that groups 

played an important role within the systems analysis 

throughout the policy process of the Privacy Protection Act 

of 1980. Not only did the losing groups go outside for 

help, but both sectors clashed over the perception of what 

should have been done. Further exemplifying the group pro

cess is the fact that although the press and its allies can 

be considered the "winners" the law enforce'ment agencies did 

not walk away empty-handed. The group which was bargained 

away was the group which did not actively participate: that 

diffuse group known as non-First Amendment. third parties. 



CHAPTEF: VI I 

FREEDOM OF THE PRESS: 
SOME THEORETICAL FORMULATIONS 

Although detailed case studies such as the one pre-

sented here are intrinsically valuable, they serve an even 

greater purpose when utilized to emphasize and evaluate im-

portant issues of public law and public plicy. Indeed, one 

of the criticisms noted in Chapter II of utilization of the 

systems model for such studies is that they tend to be merely 

descriptive and not prescriptive. In an attempt to allevi-

ate that problem this chapter will present several theoreti-

cal formulations in an effort to summarize and formalize the 

current principles guiding the judiciary's interpretation of 

the Press Clause and to present a new and unique approach to 

the controversy. 

The Majority's Formulation 

As noted in Chapter III, the majority of the Supreme 

Court views the Speech Clause and the Press Clause of the 

First Amendment as inseparable provisions granting no spe-

cial status to the press beyond the rights of the general 

public. This theory is essentially based on two principles; 

one legal and the other of a more practical concern, 

143 
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The first of these tenets is that such a special 

status would be granted as a special right to the press 

rather than as a right benefitting society as a whole. That 

is, as seen in Branzburg and in Zurcher, the majority be-

lieves that in balancing the needs of law enforcement (e.g., 

grand juries and police searches for evidence) and the com-

mands of the First Amendment, the side of the scale repre-

senting the First Amendment must be viewed solely in terms 

of the advantage accruing to the journalist and not to soci-

ety. Consequently, rather than weighing the advantage to 

the public of immunizing the press from newsroom searches, 

the majority tends only to look at the advantage to the jour-

nalists themselves. Indeed, as Justice White notes in both 

Branzburg and Zurcher, the majority remains unconvinced "that 

confidential sources will disappear and that the press will 

suppress news because of fears of warranted searches" (Zur-

cher v. Stanford Daily, 436 u.s. 547, 566 (1978)). 

As a supporter of the majority formulation, Chief 

Justice Burger has also written in support of this first 

principle. 

The history of the /Press7 Clause does not suggest 
that the authors contemplated a "special" or insti .... 
tutional privilege. 

* * 
To conclude that the Framers did not intend to limit 
the freedom of the press to one select group is not 
to suggest that the Press Clause is redundant. The 
Speech Clause standing alone may be viewed as a pro
tection of the liberty to express ideas and beliefs, 

* 



while the Press Clause focuses specifically on the 
liberty to disseminate expression broadly and "com
prehends every sort of pUblication which qffords a 
vehicle of information and opinion ••• ," Yet 
there is no fundamental distinction between expres
sion and dissemination. The liberty encompassed by 
the Press Clause, although complementary to and a 
natural extension of Speech Clause liberty, merited 
special attention simply because it had been more 
often the object of official restraints • . 
(First National Bank of Boston v. Bellotti, 435 U.S. 
765, 798-800 (1978); emphasis added). 
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The second major principle of the majority's ap

proach is the practical problem of determining who would be 

eligible for such a special status and under what circum-

stances such protection would attach. As to the problem of 

who would be granted such protection, Justice White notes 

that 

Sooner or later, it would be necessary to define 
those categories of newsmen who qualified for the 
privilege, a questionable procedure in light of the 
traditional doctrine that liberty of the press is 
the right of the lonely pamphleteer who uses car
bon paper or a mimeograph just as much as of the 
large metropolitan publisher who utilizes the latest 
photocomposition methods . . Freedom of the 
press is a "fundamental personal right" \\Thich "is 
not confined to newspapers and periodicals. It 
necessarily embraces pamphlets and leaflets • . • . 
The press in its historic connotation comprehends 
every sort of publication which affords a vehicle 
of information and opinion •••• " The informative 
function asserted by representatives of the organ
ized press in the present cases is also performed by 
lecturers, political pollsters, novelists, academic 
researchers, and dramatists. Almost any author may 
quite accurately assert that he is contributing to 
the flow of information to the public, that he re
lies on confidential sources of information, and 
that these sources will be silenced if he is forced 
to make disclosures before a grand jury (Branzburg 
v. Hayes, 405 U.S. 665, 704-705 (1972)). 
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The courts would also face the difficult task of de-

termining when the press's special status could be invoked. 

For example, had the U.S. Supreme Court accepted the District 

Court's opinion in Zurcher, it would have been faced with a 

number of difficult questions. For instance, what evidence 

would be sufficient to show that the subpoenaed newspaper 

would disregard the court's order and remove or destroy the 

evidence? Similarly, had the Court adopted the Ninth Cir-

cuit's opinion in the Caldwell case establishing a qualified 

privilege, it would 

. • . be embroiled in preliminary factual and legal 
determinations with respect to whether the proper 
predicate had been laid for the reporter's appear
ance. Is there probable cause to believe a crime 
has been committed? Is it likely that the reporter 
has useful information gained in confidence? Could 
the grand jury obtain the information elsewhere? Is 
the official interest sufficient to outweigh the 
claimed privilege? (Branzburg v. Hayes, 405 U.S. 
665,705 (1972)). 

Given, then, these very formidable legal and practical prob-

lems, the majority simply can see "no difference between the 

right of those who seek to disseminate ideas by way of a 

newspaper and those who give lectures or speeches" (First 

National Bank of Boston v. Bellotti, 435 U,S. 765, 802 

(1978)). Indeed, the majority sees the granting of a spe-

cial privilege to "one select group" as very much akin to 

the hated licensing system used by the British. 
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The Stewart ~ormulation 

A second theoretical approach from the U,S, Supreme 

Court comes from former Justice Stewart who believes that 

the Press and Speech Clauses are separable with the result 

tha·t the First Amendment protects the press as an insti tu

tion, According to Stewart, the First Amendment treats the 

press as a fourth branch outside the government (i.e., the 

"Fourth Estate") to check and balance the power and abuse of 

power by the other three. This special status of the press 

as a quasi-branch gives it certain institutional privileges 

that it would not otherwise have had simply on the basis of 

the Speech Clause alone. 

As noted in Chapter III, Stewart believes that the 

Press Clause is not superfluous to the Speech Clause. 

It is tempting to suggest that freedom of the press 
means only that newspaper publishers are guaranteed 
freedom of expression. They are guaranteed that 
freedom to be sure, but so are we all, because of 
the Free Speech Clause. If the Free Press guarantee 
meant no more than freedom of expression, it would 
be a constitutional redundancy. Between 1776 and 
the drafting of our Constitution, many of the state 
constitutions contained clauses protecting freedom 
of the press while at the same time recognizing no 
general freedom of speech. By including both guar
antees in the First Amendment, the Founders quite 
clearly recognized the distinction between the two 
(Stewart, 1975, pp. 633-634). 

As noted previously in this chapter, the majority 

bases its decisions against a special press status on two 

principles: (I) the privileges of such a special status 

would accrue primarily to the journalist and the lack of 
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such a privilege has not been shown to hamper the ability of 

the press to gather and disseminate the news; and (2) the 

practi~al problems of a press-only privilege would result in 

a judicial nightmare of enforcement. Stewart's conceptuali

zation of the Press Clause diverges quite distinctly from 

those tenets. In regard to the first, he believes that a 

special status for the press benefits the society rather than 

the individual journalist. And, the lack of such a privilege 

in turn works to the disadvantage of that society. Conse

quently, when weighing the First Amendment interests involved 

in cases like Zurcher, Stewart finds a much greater combined 

journalist-society interest than does the majority. For ex

ample, as noted in earlier chapters, Stewart believes intui

tively that the physical disruption of the newsroom and the 

possible disclosure of confidential sources will inevitably 

lead to restraints on the editorial process. This will un

fortunately result in "a diminishing flow of potentially im

portant information to the public," an end which he believes 

to be "wholly inimical to the First Amendment" (Zurcher v. 

Stanford Daily, 436 U.S. 547, 573 (1978), emphasis added). 

This is not to say, however, that Stewart views the 

special status of the press as somehow dependent upon the 

public's right to receive information. Were this the case, 

Stewart believes that the First Amendment would be incor

rectly interpreted to mean that the press is to act as an 

open "marketplace of ideas." This interpretation would 
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require the government to regulate the press much as a com-

mon carrier. The press would then be required to accept all 

comers in order to present a neutral and objective "market-

place of ideas," Indeed, as Stewart interprets the Press 

Clause, it does protect the "public's interest in knowing a-

bout its government • . . but the protection is indirect" 

(Stewart, 1975, p. 636). 

Unfortunately, Stewart does not address the second 

major principle of the majority which questions who will be 

granted such a privilege. However, an author who generally 

supports Stewart's theory has developed some basic guide-

lines for handling the issue (Bezanson, 1977). Although the 

press has not been traditionally "confined to certain types 

of organized publishers," it is true that the courts have 

tended to define the press as "vehicles of information and 

opinion." Consequently, the liberty of the press would in-

clude "pamphlets and leaflets" but probably not those "pub-

lications having exclusively an entertainment function." 

This limitation is necessary, according to Bezanson, in or-

der to 

reflect the press clause's purpose of ensuring the 
institutional independence of the press to monitor 
the affairs of government and other social powers. 
Publications not disseminating information or opin
ion serve no monitoring function and consequently 
merit protection only as speech (Bezanson, 1977, pp. 
784-785). 

Of course, whether Stewart would adopt this criteria is un-

known. Also unknown is what Bezanson's criteria would do 
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with a publication which was partially entertainment and 

partially political content (e.g" T.V. Guide). Equally un

clear is that although a broadcast of the news would be pro

tected, what of the individual who gives his opinions of 

governmental policy on the local street corner? Would he 

be protected by the Press Clause or the S~eech Clause? In 

any case, such criteria can serve as a good starting point 

for any future deba~e. 

Other than the lack of ·concrete criteria for identi

fying the press, Stewart's theory is criticized on the basis 

that it could lead to exactly the opposite of what he hopes. 

For example, statutory privileges of confidentiality granted 

to attorneys and physicians can, to some extent, be justi

fied by the fact that they are a part of regulated profes

sions. Journalists, however, are not regulated by the states 

and a real fear exists that Stewart's theory might result in 

a licensing or other regulatory scheme being imposed upon 

them. This has already occurred in the broadcast media by 

virtue of the Fairness Doctrine whereby the grant by the gov

ernment of an exclusive wavelength to a station imposes cer

tain legal duties to provide fair coverage (Red Lion Broad

casting Company v. Federal Communications Commission, 395 

U,S, 367 (1969». Although such a "right to reply" require

ment has previously been held unconstitutional as it applies 

to the print media (Miami Herald Publishing Company v. 
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Tornillo, 418 U.S, 241 (1974», many believe that situation 

could change should the Press Clause be construed as Stewart 

would like (Tribe, 1978, pp. 675-676). 

For his part, however, Stewart sees no such danger. 

Stewart's theory of a special status for the press is essen

tially a theory of autonomy. This autonomy affects the press 

in two ways. On the one hand, the press must be free of gov

ernmental regulations which affect its newsgathering and news 

disseminating functions (e.g., subpoenas and search warrants). 

Conversely, the press can expect no favors from the govern

ment in terms of special access to those places and documents 

which are not open to the general publici although as in the 

~entagon Papers Case (New York Times v. United States, 403 

U.S. 713 (1971» any information which the press has obtained 

may be published. Such special favors which might be granted 

to the press in this area would tend to make it dependent 

upon the government and would tend to compromise its ability 

to report accurately. As Stewart observes, "the Constitu

tion .•. establishes the contest, not its resolution" 

(Stewart, 1975, p. 636). The two-way autonomy of Stewart's 

theory is extremely important in explaining how he could 

vote for a special status in cases like Branzburg and Zurcher 

and vote against giving the press special access to prisons 

and other governmental institutions in cases like Pell v. 

Procunier, 417 U.S. 817 (1974) and Saxbe v. Washington Post 

Company, 417 U.S. 843 (1974). 
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The Free Exercise Ana1og-y 

A unique app·,oach to the Press Clause which results 

in a conclusion similar to that of Stewart can be taken by 

analogizing the Clause to its First Amendment counterpart, 

the Free Exercise Clause. Such an approach is especially 

useful in that it relies on the U.S. Supreme Court's past 

separation of the Free Exercise and Speech Clauses as prece

dent for separating the Press ane Speech Clauses from one 

another. The Free Exercise analogy, rather than adopting an 

untested approach such as Stewart's, allows the judiciary to 

base any such separation upon known and previously used prin

ciples of constitutional law. And, given the Burger Court's 

refusal to adopt Stewart's formulation, such an approach 

seems especially necessary. 

The Free Exercise Clause of the First Amendment 

states simply that "Congress shall make no law . • • prohi-

biting the free exercise Lof re1igio!!7 " Early inter-

pretations by the courts of the Clause tended to treat it as 

virtually the same as the Speech Clause. One of the first 

cases to reach the U,S. Supreme Court concerning the Clause 

was Reynolds v. United States, 98 U.S. l45 (1878). In that 

case, Reynolds had been convicted of violating a congressional 

statute which prohibited polygamy in Utah and other terri

torial possessions. He argued, unsuccessfully, that polygamy 

was required by his Mormon religious beliefs and that, conse

qent1y, the law as it applied to him was an unconstitutional 
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violation of his right to freely exercise his religion. In 

his opinion for the Court, Chief Justice Morrison Waite 

wrote that "Congress was deprived L5y the First Amendment! 

of all legislative power over mere opinion, but was left 

free to reach actions which were in violation of social du-

ties or suhversive of good order" (98 U.S. 145, 164, empha-

sis added). 

Thus, the Court held that if Congress wished to pro-

hibit certain actions by U,S. citizens, the fact that an in-

dividual broke the law for religious reasons would serve as 

no bar to prosecution. In refusing to recognize a special 

status for religiously-motivated actions, the Waite Court 

seemed to adopt a stance similar to the Burger Court's refu-

sal to adopt a special status for the press. The issue, ac-

cording to Waite, was 

Whether those who make polygamy a part of their re
ligion are excepted from the operation of the sta
tute. If they are, then those who do not make 
polygamy a part of their religious belief may be 
found guilty and punished, while those who do must 
be acquitted and go free. This would be intro
ducing a new element into criminal law. Laws are 
made for the government of actions, and while they 
cannot interfere with mere religious beliefs and 
opinions, they may interfere with practices (98 U.S, 
145, 166). 

In practice, then, the Waite Court believed that the Free 

Exercise Clause protect~d exactly the same things as did the 

Speech Clause: thoughts and opinions. 

The so-called "secular regulation rule" (Morgan, 

1972) continued to dominate the Supreme Court's 
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interpretations of the Free Exercise Clause through the nine-

teenth and early twentieth centuries. Cracks began to appear 

in the wall, however, in a series of Jehovah's Witnesses 

cases in the 1930's (Manwaring, 1962). The first serious 

questioning of the secular regulation rule came in Cantwell 

v. Connecticut, 310 U.S. 296 (1940). The importance of 

Cantwell has generally been the fact that it was this case 

which nationalized, or applied to the states, the Free Exer-

cise Clause. However, as Morgan (1972) has noted, it is also 

important in that Justice Roberts's majority opinion departed 

from the belief-action distinction which had dominated the 

Court's previous Free Exercise opinions. Roberts's opinion 

stated that 

Thus the Amendment embraces two concepts -- freedom 
to believe and freedom to act. The first is abso
lute, but, in the nature of things, the second can
not be. Conduct remains subject to regulation for 
the protection of society. The freedom to act must 
have appropriate definition to preserve the enforce
ment of that protection. In every case the power to 
regulate must be so exercised as not, in attaining 
a permissible end, unduly infringe the protected 
freedom (310 U.S. 296, 303-304). 

Consequently, whereas prior to Cantwell the Court had upheld 

secular regulation even though it clashed with religiously-

motivated actions, Roberts seemed to be saying that not all 

action based on religious beliefs was without constitutional 

protection. 

A number of other cases occurred in the post-~antwell 

period which tended to further erode the secular regulation 



rule, However, in each case the Court took the tack of 

linking the Free Exercise and Free Speech Clauses, Thus, 
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it was difficult to say at that time that the Free Exercise 

Clause would protect action stimulated by religious belief. 

For example, in the second of the Flag Salute Cases the 

Court struck down a state regulation which would have forced 

Jehovah's Witness children to violate their religious be

liefs and salute the flag or be expelled from school. In 

doing so, however, the Court based its opinion not on the 

Free Exercise Clause, but on the Free Speech Clause (West 

Virginia State Board of Education v. Barnette, 319 U.S. 624 

(1943)). Thus, by the late 1950's and early 1960's the sec

ular regulation rule had been cracked but not broken. 

In 1961, an ominous crack once again appeared in the 

belief-action distinction. In Braunfeld v. Brown, 366 U.S. 

599 (1961), the Court took up the question of Sunday Closing 

Laws, or what are commonly referred to as "Blue Laws." In 

a case decided the same day as Braunfeld, the Court upheld 

laws which required businesses to close on Sundays (McGowan 

v. Maryland, 366 U.S. 420). Although many of these Sunday 

Closing Laws provided exemptions for those who closed their 

shops on days other than Sundays (e.g., Jews and Seventh-Day 

Adventists), the Pennsylvania law in question in Braunfeld 

had no such provision. The question in Braunfe1d was whether 

the Free Exercise Clause compelled such an exemption for 

those like Mr. Braunfeld, an orthodox Jew, who closed their 
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shops on Saturdays for religious reasons. Although the ma

jority rejected this Free Exercise claim, Chie£ ~ustice Earl 

Warren's plurality opinion (£or himself and Justices Black, 

Clark and Whittaker) and the dissents agreed that in some 

cases, exemptions for action based on religious grounds might 

be required by the First Amendment. 

The Warren opinion and a concurrence by Justice 

Frankfurter tended to adopt a "direct-indirect effects" rule. 

A secular regulation would be sustained if it constituted 

only an indirect burden on religious actions (as in this 

case), but not if that burden had a direct effect on such 

activities. Justice Douglas, the sole dissenter in McGowan, 

was joined by Justices Brennan and Stewart in Braunfeld. 

Brennan's dissent compared the Pennsylvania law to a state

imposed tax on Saturday worshippers. The effect, he argued, 

would be the same since the Saturday worshipper must close 

his business two days a week. The state thus confronted the 

individual with "a choice between his business and his reli

gion" (366 u.S. 599, 611). Such a policy could only be jus

tified by a compelling state interest. Having everyone rest 

on the same day simply was not compelling enough to the dis

senters to justify such an extreme measure. 

The terminus of the secular regulation rule came in 

1963 in Sherbert v. Verner, 374 U,S. 398. Adell Sherbert 

had lost her job at a mill in Spartanburg, South Carolina 

due to the fact that the work-week changed from five to six 
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days. Had she stayed on, she would have had to work on Sat

urday; an activity prohibited by her Seventh-Day ~dventist 

beliefs. She was subsequently unable to find any other em

ployment which would allow her to work on days other than 

Saturday and applied for state unemployment compensation. 

However, the state denied her the benefits on the basis that 

she had turned down work which would have required her to 

work on Saturdays. Sherbert brought her case alleging that 

her right to freely exercise her religious beliefs had been 

infringed in violation of the First and Fourteenth Amendments. 

This time, however, Justice Brennan wrote the opinion 

for a 7-2 majority. In upholding Sherbert's claim, the 

Court established for the first time a concrete test to de

termine when actions based on religious beliefs would be con

stitutionally protected. Eighty-five years after its genesis 

the secular regulation rule as espoused by Chief Justice 

waite in Reynolds had finally crumbled. In the future, some 

action would be immunized by the Free Exercise Clause. Thus, 

the Court had finally acted to separate the Free Exercise 

and Speech Clauses of the First Amendment. 

Under Brennan's ?herbert formulation, actions which 

constitute more than simply thought and opinion would be pro

tected if they met three criteria. First, the governmental 

action would have to impose a "burden on the free exercise 

of ... religion." Secondly, in order to justify such a 

"substantial infringement," the government would have to 
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show "some compelling state interest." And, finally, en

forcement of such statutes could only occur if this compel

ling state interest could not be obtained by any other less 

intrusive "alternative forms of regulation." In the present 

case, the Court majority found that the state was, indeed, 

imposinq an economic burden on Ms. Sherbert's free exercise 

of religion. Further, -the state could shmv no compelling 

interest which could not be obtained by other, less-intrusive 

means (374 U.S. 398, 403-407). 

The three-prong test initiated in Sherbert has now 

been institutionalized by the courts in granting a special 

status to those with religious objections to certain regu~a

tions imposed by government. For example, the California 

Supreme Court upheld the use of peyote by Navajo members of 

the Native American Church even though such use would not be 

allowed those who were not members of the Church (People v. 

Woody, 61 Cal.2d 716 (1964)). Similarly, unemployment com

pensation has been upheld by the U.S. Supreme Court fo~ a 

Jehovah's Witness when he quit his job upon being transferred 

to a department which produced tank turrets (Thomas v. Review 

Board of the Indiana Employment Security Division, 450 U.S. 

707 (1981)). And, the High Court also sustained the removal 

of students from public school by their Amish parents on re

ligious grounds (Wisconsin v. Yoder, 406 U.S. 205 (1972)) p 

In each case, it is extremely unlikely that the actions would 

have been sustained on non-religious grounds. For example, 



159 

if Ms, Sherbert had not taken Saturday work because she 

could not find a babysitter on that day, her reasons simply 

would not have been enough to support her actions against 

state regulation. It is therefore safe to conclude that the 

U.S. Supreme Court has, by separating the Free Exercise and 

Speech Clauses, created a special status for religiously

motivated actions which conflict with public policy. 

The Court has thus concluded that the Free Exercise 

Clause, contrary to those like Chief Justice Waite who hold 

otherwise, is not simply a restatement of the Speech Clause 

as it applies to religious beliefs. The Free Exercise Clause 

is to be considered apart from the Speech Clause. It per

forms a function which the Speech Clause does not: it pro

tects a class of actions based on religious beliefs from 

criminal sanction. It is likewise rational to conclude that 

the Press Clause performs a function which the Speech Clause 

does not: it protects a class of individuals from criminal 

sanction based on the important function which they perform 

for a free society. Indeed, with the exception of the Press 

Clause the U.S. Supreme Court has held that each clause of 

the First Amendment has a separate meaning from the others. 

It would appear quite illogical to conclude that all provi

sions of the First Amendment have distinct meanings except 

the Press Clause. It is the thesis of this formulation (i. 

e., the Free Exercise Analogy) that the Press Clause, like 
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the Free Exercise Clause, was desi9ned to protect activities 

beyond those protected by the Speech Clause alone. 

The advantage of this formulation over that proposed 

by Justice Stewart (although the end result is the same) is 

that the separation of the two clauses can be founded on es

tablished precedent in the free exercise field. Since the 

tiree of Sherbert the Court has argued that the Free Exercise 

Clause is not a redundancy. Were this so, there would have 

been no need for the Clause. Religious beliefs, like polit

ical beliefs, would be protected by the Speech Clause. The 

Free Exercise Clause protects action by religiously-inspired 

individuals. Similarly, the Press Clause is not a redundancy. 

As with the Free Exercise Clause, it logically protects ac

tions which are not encompassed within the aegis of the Speech 

Clause. 

As noted in Chapter III, it is impossible to deter

mine the "original understanding" of the Framers of the First 

Amendment. Realistically, the meaning of the First Amendment 

is what the U.S. Supreme Court says it is. However, the for

mulation presented here would allow the Court, on the basis 

of stare decisis, to read the Speech and Press Clauses as 

two separate and distinct constitutional protections. Con~ 

sequently, the thesis presented here does not purport to be 

the meaning of the First Amendment's Press Clause, What it 

does offer, however, is a doctrinal foundation upon which a 

sympathetic Court could establish a special status for the 
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press; a process which it has already performed in regard to 

religious actions, Assuming that such a theory is a reason-

able interpretation of the Press Clause, a number of ques~ 

tions arise over its practical applicability. Some of these 

issues are addressed in the concluding section of this chap-

ter. 

Practical Problems of the 
Free Exercise Analogy 

Other than the fact that the end result is the same 

for the Free Exercise Analogy and Justice Stewart's theory, 

the two formulations share.another ~i~ila~i~y: _the,practical 

problems of implementation are virtually the same for both. 

The Problem of Defining the Press. As was noted in 

the previous discussion of the Stewart proposal, one of the 

major problems with providing a special status under the 

First Amendment for the press is in defining who qualifies 

for such a privilege. State and federal atatutory privi-

leges have, as a rule, been given to well-defined, regulated 

groups. For example, confidentiality privileges have been 

given to attorneys and doctors; groups which must be licensed 

and regulated by the government. Consequently, when the 

courts are called upon to determine to whom such privileges 

extend, it becomes a fairly simple matter of determining 

whether the individual in question is a member of the bar or 

of the medical profession. However, since members of the 

press are not regulated or licensed -- indeed attempts to do 
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so would be, no doubt, unconstitutional -- the matter of who 

qualifies for protection under the Press Clause bec@mes more 

problematical. 

It is in this area, then, that the Free Exercise 

Analogy proves advantageous over Stewart's theory. Religious 

organizations are, like the press, unregulated and unlicensed. 

Thus, although the First Amendment provideS for free exercise 

of r0ligion, it does not define what activities constitute 

~religion." The jUdiciary has, therefore, been left with 

the task of defining what conduct is protected under the spe

cial status given to religious activity and what conduct is 

not. For example, in Woody the California Supreme Court de

termined that peyote was an integral part of the Native Amer

ican Church's religious ceremonies and the use of that hal

lucinogen was protected under the First Amendment. However, 

in Gaskin v. Tennessee, 414 U.S. 886 (1973), the U,S. Supreme 

Court dismissed an appeal from the lower courts which had 

helo that the defendants in a marijuana case could not rely 

on such a Free Exercise Clause claim. A similar attempt by 

Dr. Timothy Leary was also denied by the federal courts 

(Leary v. pnited States, 383 F.2d 851 (1967)). 

Unfortunately, the U,S. Supreme Court has not been 

especially clear or consistent on its definition of "reli

gion." Although the complex details of the Court's conflict 

in resolving this matter serve no useful purpose here, two 

examples should suffice. In United States v. Seeger, 380 
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U.S. l63 (1965), the Court held that a religious view was 

"a sincere and meaningful belief which occupies in the life 

of its possessor a place parallel to that filled by the God 

of those admittedly qualifying for the exemption" (380 U.S. 

163, 176). Yet, seven years later in his opinion for the 

Court in Yoder, Chief Justice Burger argued -- without any 

dissent on the point -- that views such as those held by 

Henry David Thoreau would not constitute religious views. 

Instead, Thoreau's views were merely "secular" and "philo

sophical and personal" (Wisconsin v. Yoder, 406 U.S. 205, 

216 (1972)). To some extent, the Court's difficulty in re

solving the issue of what constitutes "religious" views is 

complicated by the existence of the Establishment Clause. 

Not wishing to put itself into the position of recognizing 

some religions and not others, the Court has tended to accept 

as religious any view which could be "arguably religious" and 

deny any claims which are not even arguably of a religious 

character (Tribe, 1978, p. 828). 

The Press Clause suffers from no such constitutional 

barrier. Granting a special status to some but not to others 

would not run afoul of any special "non-establishment" pro

visions. Nor would the Equal Protection Clause bar such a 

distinction. Once criteria are reasonably established as to 

who and who shall not qualify, the judiciary could, by defi

nition, determine that failure to extend the privilege to a 
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certain group or individual was not discriminatory since that 

group or individual simply did not fall into the class~ 

The problem, then, is determining the criteria for 

the class which qualifies for the privilege. One option 

which the Court could pursue is to extend the privilege to 

anyone who is "arguably" a member of the press. This would 

provide the greatest latitude in defining the Press Clause 

and would extend the privilege to not only the institutional 

press but also to the lone pa~p~leteer and his mimeograph 

machine. It is extremely likely that most cases would fall 

into easily-distinguished classes. Indeed, most of the 

cases noted in this dissertation constitute individuals and 

entities which are obviously within any definition of the 

"press" -- e. g., Branzburg, Stanford Daily, Associated Press, 

Pappas, Caldwell, The Flint Voice, et ale Of course, there 

would always be the difficult cases which are not firmly in 

either class. However, under this first option any of these 

which are arguably members of the press would have to be in

cluded. 

A second option would be to adopt the approach which 

Bezanson (1977) has used and attempt to draw a sharper dis

tinction between those who are and who are not members of the 

press. l~s noted earlier in this chapter, Bezanson would lim

it the press to those publications which serve as "vehicles 

of communication and opinion" since it is this activity "Vlhich 

serves to monitor the affairs of government. Since the 
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granting of any special privilege to the press is implicitly 

based, in Bezanson's view, on the fact that it monito~s the 

activities of government for the people, any utterance or 

publication which does not perform that function simply would 

not qualify for such heightened First Amendment protection. 

The protection of the Press Clause could only attach if the 

pUblication "generally monitors or otherwise serves as a 

counterforce to centers of societal power" (Bezanson, 1977, 

pp. 784-785). Criticisms of Bezanson's theory have been 

noted earlier. 

If the first option represents one side of the scale 

and Bezanson the middle ground, the third option represents 

the other side. Under this option the courts could simply 

grant the protection of the Press Clause to the institutional 

press. This option would provide protection to those main

stream publications such as the New York Times, the Los An

geles Times and the Washington Post and to broadcasters such 

as C.B.S., N.B.C. and A.B.C. Although such an option would 

be easily implemented, it would seem to be inherently unfair 

to those who do not have the resources to obtain such "legit

imacy." Indeed, such a system would, no doubt, be viewed as 

not much more than a licensing system and it would be hard 

to defend against critics. 

Given the viewpoint of this dissertation that the 

Court should adopt the Free Exercise Analogy to its inter

pretations of the Press Clause, it should come as no surprise 
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that the first option is the preferable one. The first op

tion is preferable for three reasons. First, it proVides 

for the widest latitude and thus the greatest protection of 

civil liberties. Since a press claim would be accepted on 

its face in all cases where the individual is arguably a mem

ber of the press, many more individuals would be included in 

Press Clause protection. Secondly, the first option is 

preferable in that it avoids any hint of a licensing system 

by the government. The third option would be an obvious 

violation of this tenet and Bezanson's theory could be inter

preted to do likewise. And, thirdly, the first option pre

sented is preferable to the others in that the courts can 

use their experience in dealing with Free Exercise Clause 

claims as precedent in dealing with any "arguable" press 

claims that would arise. 

Of course, there is always the possibility that 

criminals would attempt to use such a special status in or

der to protect information which they might have. For exam

ple, one could easily imagine a member of organized crime 

who might create and publish a "newsletter" in order that he 

could qualify for special protection from subpoenas or search 

warrants. The same is true, however, in free exercise cases. 

Obviously, some individuals will attempt to use religion as a 

means to escape criminal punishment. But in cases like Woody, 

Gaskins and Leary the courts have done a more-than-adequate 

job of determining valid claims. One would hope that using 
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equally well in judging press claims. 
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What Are The Limits of the Press Clause's Protection? 

Assuming that one has defined who shall be eligible for the 

heightened protection of the Press Clause, the next practical 

problem of implementation is the determination of what pro

tection the Clause will provide. Here again, the Free Exer

cise Clause is instructive. As noted earlier, the Court held 

in Cantwell that the freedom to act on one's religious be

liefs is not absolute. Similarly, any protection granted to 

newsmen by the Press Clause cannot be absolute. 

To solve the dilemma posed by the free exercise 

claims the Court has established the three-prong test of 

Sherbert to weigh individual claims for religious freedom 

against the need for order and rules by society. A similarly 

structured test could be used in weighing Press Clause claims. 

Under Sherbert, the first question to be answered was whether 

the governmental action would impose a "burden on the free 

exercise of .•. religion." This could be replaced in press 

cases by a criterion that the governmental action not impose 

a burden on the gathering, publishing or disseminating of 

the news. As in Sherbert, it would not be relevant whether 

that burden were direct or indirect. Even an indirect bur

den on the press would be prohibited under this scheme. Such 

a test would not prohibit nondiscriminatory forms of taxation 

and would be very much in line with cases like Grosjean. 



168 :. ; 

The second prong of the Sherbert test is whether the 

government can show a compelling state interest. The same 

principle could be required in Press Clause cases over the 

extent. of any privilege. The test for a compelling state 

interest is well known in First Amendment case law and 

should, therefore, not be especially novel or troublesome to 

the courts in determining when the government has made its 

case. 

And, finally, the third prong of the Sherbert test 

is whether the government could attain that compelling state 

interest through any less-intrusive means. Again, this prin

ciple would be retained in Press Clause cases. For example, 

if the government could obtain information by subpoena, 

rather than the more-intrusive search warrant i it would be 

required to do so. In this way, the government would obtain 

the information it sought and the press room would be free 

from prying officials. 

Once again, the advantage of the Free Exercise Anal

ogy is that it would use criteria which are known to the 

courts and which they have been using for many years. How

ever, it is important to suggest some shortcomings which the 

test may encounter. Each of the prongs of the test proposed 

are highly sUbjective. Consequently, whereas Justice Stewart 

might conclude that a burden would result from a particular 

governmental action, Justice White might conclude exactly the 

opposite. Indeed, in Zurcher this was exactly the case, 
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Whereas Justice Stewart believed that confidential sources 

would disappear and that police officers would see confi

dential information unrelated to the investigation, Justice 

White and the other members of the majority simply were un

convinced that either event would occur. 

Similarly, some justices might find a particular gov

ernmental interest to be compelling, whereas others will not. 

And, disagreements would most certainly arise among the jus

tices over whether a particular method was the least intru

sive measure which the government could have utilized to 

obtain its goal. Consequently, there is a real possibility 

that even using the Free Exercise Analogy cases like Branz

burg and Zurcher would not be decided any differently. How

ever, it is interesting to note that in those two cases the 

justices who used a similar approach dissented in favor of 

the press claim. 



CHAPTER VIII 

CONCLUSION 

To a very great extent, the issues faced in Zurcher 

v. Stanford Daily have been decided by the Congress in its 

passage of the Privacy Protection Act. Similarly, the is

sues of reporter confidentiality have been resolved by the 

various state legislatures in their grants of reporter im

munity. However, each of these resolutions has come in the 

form of statutorily granted privileges and can be taken away 

as easily as they were given. 

What this dissertation has attempted to do is to 

provide a detailed background of the situation concerning 

the Press Clause in the United States. More than simply a 

case study, it has proposed constitutional interpretation 

which would grant a protected status to the press which 

could only be taken away by the very difficult constitutional 

amending process. The advantage of the Free Exercise Analogy 

is more than its stability and constitutional grounding, how

ever. The Analogy provides the courts with an analysis 

grounded in the U.S. Supreme Court's own interpretations of 

the Free Exercise Clause. Consequently, the various practi

cal problems of its implementation would not be particularly 

novel. 
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Of course, the Free Exercise Analogy is not a pana

cea. Questions would continue to arise over who was pro

tected and to what extent. Indeed, to a great extent, the 

outcome of the Analogy's use would depend upon the individ

ual justices themselves. However, even if every case would 

be decided in the same way as they actually were, the Free 

Exercise Analogy would provide one very important added ele

ment: the Press Clause would be elevated to the same high 

position as every other clause in the First Amendment and it 

would stand alone. 



APPENDIX A 

PRESS SEARCHES BEFORE ZURCHER v. STANFORD DAILY 

(1) April 1971, Stanford Daily; Palo Alto, California 

(2) October 1973, Berkeley Barb; Berkeley, California 

(3) February 1974, Berkeley Barb; Berkeley, California 

(4) March 1974, KPFA-FM; Berkeley, California 

(5) June 1974, Berkeley Barb; Berkeley, California 

(6) June 1974, The Phoenix; San Francisco, California 

(7) October 1974, KPFK-FM; Los Angeles, California 

(8) October 1974, KPOO-FM; San Francisco, California 

(9) October 1974, L.A. Star; Los Angeles, California 

(10) September 1977, WJAR-TVi Providence, Rhode Island 

(11) December 1977, KRON-TVi San Francisco, California 

(12) December 1977, KTVU-TV, San Francisco, California 

(13) December 1977, KGO-TVi San Francisco, California 

(14) December 1977, KPIX-TV; Oakland, California 

(15) April 1978, Associate Press Bureaui Helena, Montana 

SOURCE: Bayh, Birch. (1980) . "Congressional Response to 
Zurcher v. Stanford Daily," Indiana Law Review, 
Vol. 13, No.4, 848-849. 
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APPENDIX B 

STATES WITH SHIELD AND SEARCH STATUTES 

State Shield Law Search Statute 

Alabama X 
Alaska X 
Arizona X 
Arkansas X 
California X + 

+ Connecticut 
Delaware X 
Illinois X + 
Indiana X 
Kentucky X 
Louisiana X 
Maryland X 
Michigan X 
Minnesota X 
Montana X 
Nebraska X * 
Nevada X 
New Jersey X + 
New Mexico X 
New York X 
North Dakota X 
Ohio 
Oklahoma 
Oregon 

X 
X 
X 

+ 
* 

Pennsylvania X 
Rhode Island X 
Tennessee 
Texas 
Wisconsin 

"X" 

"+" 

"*" 

X 
+ 
* 

indicates the presence of a post-Branzburg type 
shield law. 

indicates the presence of a "media only" search 
statute. 

indicates the presence of a more broadly based 
search statute protecting all who are in the 
medium of communication. 
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