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Abstract 

The thesis approaches the question of distributive 

justice through an analysis of legal rights, focusing in 

particular on constitutional rights. In Part I (Chapters 1, 

2, 3) conceptual issues of the meaning of rights are consid

ered. The concept of a right is analyzed generally as 

(1) a claim to something; 

(2) which is logically correlated with a duty; and 

(3) which is justified, in the case of constitutional 

rights, by reference to constitutional grounds. 

The more specific Hohfeldian analysis of legal rights is 

then coordinated with the general account. 

Analyzing rights as justified claims leads to the 

question of what counts as constitutional justification which 

is in turn intimately tied to a correct account of judicial 

review. In Part II (Chapters 4,5) a definitive account of 

judicial review is attempted. After examining the logical 

base of legal reasoning and concluding that it is essentially 

dialectical, the major normative theories of judicial review 

are considered. In particular natural law, legal realism, 

reasoned elaboration, and legal positivism are considered 

and all are rejected in part. An attempt is then made to 

incorporate significant elements of each in a general theory 

using the coherence methodology of Ronald Dworkin. Finally 

iv 



the results are applied to a paradigm of the sort of 

judicial reasoning that seems to capture the elements 

picked out in the earlier analysis. It is argued that 

the thesis advanced here explains and justifies the 

judicial reasoning used in that case (Griswold v. 

Connecticut). 

v 



PART I 

CONCEPTUAL QUESTIONS: WHAT DOES IT MEAN 
TO HAVE A CONSTITUTIONAL RIGHT? 

CHAPTER I 

INTRODUCTION 

A great deal of philosophical inquiry has been 

conducted about rights recently. At the same time a sizeable 

amount of legal commentary has been devoted to the proper 

analysis of the Constitution, which is at least in part to 

consider the proper (or improper) construction of constitu

tional rights. 

The present investigation is an attempt to see what 

the philosophical and legal analyses may have to offer one 

another, focusing both on the special properties of consti

tutional rights. What follows is an inquiry into the 

foundation and justification of constitutional rights using 

the possibility of constitutional rights to particular eco

nomic distributions, but we will examine the basic nature 

of constitutional rights, keeping in mind how these. features 

would apply to questions about the Congressional allocation 

of public funds (i.e. the governmental distribution of 

social benefits). 

We shall find the matter to be largely a study in 

conflicting interests--all of them controversial. It is 

1 



also an investigation of connections--connections between 

law and justice, between justice and rights, between rights 

and judicial review. 

In part I we will deal with the conceptual problems 

raised by a proposal to consider the allocation of benefits 

in terms of rights--especially judicially enforceabletlegal 

rights. The first question which may come to mind is if 

2 

the underlying motivation is a concern with normative issues 

regarding the distribution of benefits and the allocation of 

power among branches of the government, why approach it 

through conceptual questions about rights? 

First, there is a close (some claim necessary) 

connection between considerations of justice and of rights. 

It is felt by many that deciding whether the allocation of 

benefits is a question of social utility or a question of 

social justice simply is deciding whether and to what extent 

people have rights regarding the matter, and on what grounds. 

Deciding whether some X is a matter of justice is deciding 

whether a person Y in such circumstances is entitled to make 

a claim to X as due and owed to Y. 

Second, deciding the proper allocation of power (i.e. 

the proper sphere of legislation, the correct scope of judi

cial review) is also connected to determining which sorts of 

matters should be decided in terms of justice and rights as 

opposed to social utility. This is not a clear dichotomy. 
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The spheres overlap. Justice and utility are relevant 

considerations in both legislative and judicial decisionmaking. 

However, placing a matter in one category or another shifts 

the grounds or order of grounds which are to be taken as 

primary in deciding the issue. Thus, in a certain respect, 

to decide how a particular matter should be handled is to 

decide whether it is a matter of rights. 

Even so, our expectations for what may be accomplished 

(or one might say resolved) with regard to many problems by 

a conceptual analysis of rights should be very limited. The 

proper attitude may be expressed as follows. A conceptual 

analysis of rights is necessary because problems or mis

conceptions may be caused by conceptual confusions left 

undetected bya less extensive examination of the terminology. 

At least to some extent, what we think rights are, or what 

we think rights are supposed to do will make a difference in 

what sor.ts of things we think people have a right to have or 

do. That is, it will make a difference in what sorts of 

things are appropriate subjects of that kind of terminology 

and hence, of that kind of protection. 

I shall not be so bold or so foolish as to assume 

that issues of distributive justice or the proper allocation 

of power can be resolved by careful conceptual analysis alone. 

That would be to take the position that such problems are 

not genuine normative issues at all. They are, one might say, 



false conflicts set up by sloppy use of language or 

illogical thinking, such that correcting the conceptual 

errors simply dissolves the mirage that appeared to be an 

obstacle. We proceed on no such high hopes here. If any 

mirages are dissolved they will be small ones equivalent to 

signposts and not to destinations. 

4 

I will argue for the position that constitutional 

rights are valid claims against the state which are justified 

on constitutional groundsw Such rights are always held against 

the state and are matters concerning the fundamental 

legitimacy of the state or of the action. They may be any 

sort of right which is built into the basic structure of 

government by the proper procedures, and which therefore is 

taken as a basic feature of the society. These rights are not 

for the most part specified by conceptual limitations, but 

rather by the content of specific constitutional traditions. 

The conceptual implications of the United States Constitution 

are so broad that very little is uniquely determined by its 

language. Thus, we will find in part I that the determination 

of constitutional rights (including rights to or against any 

particular economic distribution or arrangement) is primarily 

a normative matter which depends on the construction of the 

Constitution by the courts. 

Recalling that in part I we determined that 

constitutional rights require constitutional justification, 



we will consider what guides and limits (or what ought to 

guide and limit) the Court in determining what sorts of 

rights follow from the Constitution. 
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To do this we will first review some major philo

sophical and legal commentary on the subject. This commentary 

may be generally viewed as the attempt to give a correct 

account of judicial reasoning, or the proper grounds of 

judicial decision making. The inquiry is often focused on 

the point that a judge's decision must be justified by law, 

not by his own personal morality in itself. A judge, is 

to be a neutral arbiter whose decisions are based on legal 

principles. 

We have noted that many implications may be drawn 

from the broad language of the Constitution. One question 

therefore, is which of those implications are to be taken 

as the "proper interpretation," and furthermore how are the 

implications to be constrained (e.g. should they be inter

preted broadly or narrowly); how are they to be ordered? How 

are they influenced by one another? Can a judge choose 

between them without resort to personal morality? 

The difficult point is that judicial intervention 

with legislative action is not valid unless it is based on a 

reasonable interpretation of the Constitution that supports 

the conclusion that a constitutional right justifies such 

judicial action. But what rights may be reasonably inferred 



from the Constitution depends in part on the allocation of 

power among the branches of government. That is to say, 

what individual rights should be judicially enforceable 

depends in part on what the proper role of the cow:'t is 

with respect to the other branches. One way of viewing 

6 

this problem is to ask the question what is a legislative 

and what is a judicial matter. All these matters are 

controlled (or authorized) by the Constitution, but the 

Constitution specifically determines few of them. Therefore, 

all require the interpretation of the court. 

What this means in terms of the present project 

is that in order to talk about the justification of Con

stitutional rights we must talk about the justification 

of judicial review and the interrelation between them. That 

will be the subject matter and goal of part II. 

All the considerations of part II will be viewed 

in terms of several important theories, which we (for con

venience) will characterize as skeptical theories and 

activist theories. The best of the skeptical theories 

are those which present a point of view known in the legal 

literature as "Reasoned Elaboration. Hl We will focus our 

discussion of this general position in terms of the theories 

1. The phrase was coined by Hart,H. and Sachs, A. 
THE LEGAL PROCESS (1958). 
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of Professor Herbert Wechsler2 and Professor Henry Hart. 3 We 

will consider whether these theories capture what is best and 

most significant in the theories that went before them. We 

will also consider problems raised by or not handled by 

Reasoned Elaboration, as well as problems caused by the appli

cation of the theory by Elaborationists as exemplified by 

Hart and Wechsler. 

The activist view is best represented by the work of 

Professor Ronald Dworkin. 4 Dworkin has argued that a judge's 

decision should correspond with (and is restricted and 

directed by) the theory which best justifies settled law. 5 

Dworkin's theory is interesting because it argues that legal 

principles and institutions confine and direct a judge's 

decision making more strictly than is generally thought. 

Dworkin's method offers a broader base from which to specify 

constitutional implications. I call this methodology insti

tutional justification. 

2. Especially in Wechsler, Herbert "Toward Neutral 
Principles of Constitutional Law," 73 Harv. L'~ Rev. 1 (1959), 
reprinted in Wechsler, H., PRINCIPLES, POLITICS, AND 
FUNDAMENTAL LAW (1961) at 5. 

3. Primarily in Hart, Henry M. "Forward: The Time 
Chart of the Justices," 73 Harv. L. Rev. 84 (1959). 

4. See Dworkin, Ronald, TAKING RIGHTS SERIOUSLY. 
(1977) . 

5. Idj see discussion infra chapters 4 and 5. 
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The concern to compare and contrast, to analyze, 

develop, and test the implications of the theories presented 

in parts I and II in the confined setting of a particular 

legal problem will form the ultimate focus of this work as a 

whole. 

The hope is that by employing these many limiting 

factors, a reasonable assessment may be made of what sorts 

of constitutional rights individuals may have with regard to 

the distribution of social benefits, and on what grounds. 



CHAPTER 2 

THE MEANING OF A "RIGHT" 

The first question with which we are concerned is 

what does it mean to have a constitutional right? A reason

able starting place for such an inquiry is to consider the 

major theories which attempt to explain what a right is. 

Accordingly, in section 1 we shall embark on a whirlwind 

tour of some major theories of rights with the intent of 

providing general background, noting a few relevant distinc

tions and similarities, and selecting a general position which 

seems to best suit our particular needs. In section 2 we 

shall review several important distinctions which need to be 

noted initially in our analysis. Taking note of these dis

tinctions early on will help clarify some questions later. 

Finally, in section 3 we will turn to a consideration of some 

special properties of constitutional rights, and, for that 

matter, of constitutions. The purpose will be to attempt to 

isolate necessary elements, conceptual properties, or dis

tinguishing features in connection with constitutional rights 

in general. 

S"ection 1 - Theories of Rights 

Philosophers have analyzed rights in various ways. 

For convenience, I shall group the theories we discuss in 

9 



10 

this section according to two rough categories which I shall 

call conceptual element theories, and functional theories. 

These are merely different methods of approaching the problem 

of describing rights. In fact both are conceptual analyses. 

The idea of dividing the theories into categories in this 

way is simply to take note of a difference in perspective. 

Those we are calling conceptual element theories 

emphasize certain necessary constituents which characterize 

a right. Such theories construe rights in terms of powers, 

duties, or claims, for example. Functional theories, on the 

other hand, construe rights in terms of what rights do, what 

functions they serve. For example, they may be seen to 

protect interests or spheres of freedom. 

The categories are neither exclusive nor exhaustive .. 

A theory might appeal to both notions, and to others as well. 

Rights could be described in terms of the ways in which they 

are justified. I have set out the categories in the way 

presented here simply because it seems helpful. They c.ould 

have been arranged in other ways as well. 

conceptual Element Theories 

As a starting place, a very serviceable, all around 

conceptual analysis of rights in general is that offered by 

Joel Feinberg. l Feinberg analyzes a right as a valid claim 

1. See Feinberg, Joel, SOCIAL PHILOSOPHY (1973), at 
55-98; Feinberg, "The Nature and Value of Rights," J. of Val. 
Inq., Vol. 4 (1970) at 243-257. 
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to something against someone. 2 For our purposes, this 

definition points out three major general elements for which 

we must account: (1) the idea of a right as a claim or demand; 

(2) the notion that a right is held against someone--it im

plies a duty; and (3) the point that a right is not a demand 

merely--it is justified or valid (one might say "rightful" if 

one's resistance to puns were very low.) Separate chapters 

will be devoted to a discussion of points 2 and 3.3 For 

the time being, let us simply say this is the general con

ceptual foundation with which we shall begin. The foundation 

is very general. Feinberg is concerned to discover properties 

common to all rights, whereas.we shall examine legal rights, 

particularly constitutional rights. Thus, the elements noted 

by Feinberg may be necessary but ~ot sufficient for our 

purposes. 

2. Feinberg, J., SOCIAL PHILOSOPHY, supra note 1 at 
62-67. Most writers construe rights as sonie species o:F. claim, 
or as closely connected to claims. Some philosophers simply 
identify rights with claims. For further discussion of 
this position see chapter 3 infra. Some philosophers have used 
other terms such as "power" or "entitlement" rather than 
"claim" as their means of explication. It may be that any of 
these roughly synonymous terms will do, although each has 
connotations which color the analysis. What is essential 
is that some such term be used to capture the mandatory 
quality ~ights: the fact that a right may be properly 
demanded as due or owed. 

3. The connection between rights and duties is 
discussed in detail in chapter 3 infra. The justification 
of constitutional rights (point 3) ~s discussed in chapters 
4 and 5 infra. 
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There is a very interesting theory which points out 

some qualifications and additions we shall want to make to the 

general foundation. This (supposedly competing) theory is put 

forward by Professor Carl Wellman. 4 It is specifically 

addressed to the analysis of legal rights, as Feinberg's is 

not. Wellman relies, for his conceptual analysis on an inter

pretation of Wesley Hohfeld's four fundamental legal 

conceptions. 5 

Hohfeld, citing a broad range of examples, argued 

that judging from common legal usage the term "right" really 

stands for several related concepts. Some of these "rights" 

were correlated with duties and others were not. 6 To briefly 

explain: those rights which are correlated with duties he 

called "claim-rights" or rights in the strict sense. XIS 

right that Y do or forbear doing Z is correlated with Y's 

duty to X to do or forbear. But sometimes when it is said 

that X has a right what is meant is that X is at liberty to 

do Z. What that means is that no one has a claim-right that 

X not do Z. Hohfeld called this advantage a privilege (but 

4. Wellman, Carl, "Legal Rights," in UPPSALASKOLAN
OCH EFTERAT, Almqvist and Wiksell, (eds.) (1978) at 213-221. 

5. Wellman, supra note 4, referring to Hohfeld, 
Wesley, FUNDAMENTAL LEGAL CONCEPTIONS (1919, 1923). 

6. Hohfeld, supra note 5 , at 7. 



since privilege has another legal meaning using that term 

for this purpose is confusing so the term "liberty" is gen-

13 

erally used instead. We shall use the term "liberty.") The 

disadvantage which corresponds to a liberty Hohfeld called 

a "no-right". (No-right-not is more accurate but also more 

awkward. Hohfeld captured this idea by noting that a liberty 

and its corresponding no-right are always of opposite tenor.) 

If X is at liberty (or has a liberty) to do Z then Y has no

right that X not do Z. This yields two pairs of correlative 

terms: right/duty and liberty/no-right. Each has a logical 

opposite. If I do not have a right to X, I have a no-right to 

it; if I do not have a duty to do X then I am at liberty not 

to do it (note--1iberties and duties are also of opposite 

tenor). If I am not at liberty to do X then I have a duty 

to do it; and if I do not have a no-right to X then I have 

a right to it. Hohfeld also distinguished a legal power (a 

legal capacity to change someone else's rights or other 

legal relations ) and an immunity (a block against having 

one's legal relations so changed by another). The correla

tive of an immunity is a disability; and the correlative of 

a power is a liability. An immunity is the logical opposite 

of a liability and a power is the logical opposite of a dis

ability. These function in the same way as the logical 

relations explained above. 7 Using this analysis Hohfeld 

7. Id. at 108-137. 
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argued that only claim-rights should be referred to as 

rights strictly speaking, and that it would avoid confusion 

if the other conceptions (i.e. liberties, powers, and immuni

ties) were called by the other terms by which they were also 

known. 8 

Alf Ross argued that Hohfeld was right about these 

distinctions, but wrong in thinking that they could be neatly 

divided and labled as completely separate entities. 9 Accord

ing to Ross, the expression "legal right" is a conceptual 

complex which refers to a certain pattern or structure in law. 

It is a pattern of legal rules which connect some operative 

fact with some particular legal consequence. "The concept 

of a legal right is simply a conceptual device for summing 

up such combinations of legal rules and facilitating the 

logical inference from operative fact to legal consequence."lO 

In Ross' view each such pattern implies all the elements 

identified by Hohfeld. Thus, unlike Hohfeld, who distinguish

ed the four elements and argued that only one of them (the 

claim-right) should properly be called a right, Ross argued 

that a right is essentially a complex conceptual structure 

which implies all Hohfeld elements in every case but in 

varying degrees. 

8. Id. at 2ll. 

9. Ross, Alf, ON LAW AND JUSTICE (1959); cited in 
Wellman, supra note 4 at 217, 218. 

10. Id. at 141; quoted from Wellman, supra note 4 
at 217. 
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Wellman agrees with Ross' view but points out that 

Ross fails to account for the unity of these legal patterns 

of rules, facts, and consequences. 11 Why should they all be 

called rights? Wellman suggests that what ties these 

elements together is a kind of functional unity. Although 

every right implies all Rohfe1d elements, he explains, there 

is a core element which defines the right. What ties each 

of the associated Rohfe1d elements to the core "is the way in 

which it contributes some kind of freedom or control over 

this core to the possessor of the legal right.,,12 Thus, 

each of the elements that make up the complex structure 

function together to allocate some particular sphere of 

legal autonomy to the possessor of the right. Furthermore, 

" ... [t]aken collectively, the legal rights existing in a 

given legal system determine the distribution of freedom 

and control to the several parties subject to that legal 

system. 1113 

There are two points at issue in Wellman's position: 

the conceptual elements and the functional analysis. Con

sidering first the conceptual account, what advantages over 

11. Wellman, supra note 4, at 219. 

12. Id. at 219. 

13. Id. at 221. 



the general Feinberg theory are offered by-this one? It 

is certainly a more complex view. As a general norm, how

ever, simplicity, not complexity, is a mark of theoretical 

excellence. The question is then, what does the complexity 

accomplish? 

16 

The first benefit it provides is a more refined 

account, specifically geared to the features of legal rights, 

which in some senseaccomodates Hohfeld's distinctions in a 

way Feinberg's theory cannot. It is only in a very general 

sense that all legal rights may be characterized as claims. 

Yet, it is reasonable to so construe them, loosely speaking. 

For example, there is a sense in which my constitutional 

right of free speech (which is strictly speaking a clear case 

of an immunity) might be thought of as a claim against the 

government that laws not be passed which abridge my free 

speech. Analogously, there is a sense in which the cor

relative governmental disability imposed by my immunity 

could be thought of asa duty imposed on the legislature not 

to pass such laws. This is true if and only if we use the 

terms "claim" and "duty" generally to cover all the 

corresponding Hohfeld distinctions. 

We must recognize that such a use trades on an 

ambiguity in the terms "claim" and "duty", since Hohfeld 

also used these terms to designate certain specific legal 

relations which he contrasted with the very elements we 

would be subsuming. At the same time it may be said that 
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the ambiguity is "genuinely there." That is, both uses 

correspond to ways the terms are in fact used in the language. 

This points to a second benefit of Wellman's theory. 

It takes the position that the concept of a right incorporates 

all the distinctions identified by Hohfeld. If this account 

is correct (which in some sense it seems to be) it explains 

one reason why it is not advisable to take Hohfeld's sugges

tion that we use the term "right" in only its restricted 

sense (i.e. that of claim-right). This would rule out or 

exclude a great deal of common usage by definition. 

This is not true of Feinberg's use of the term 

"claim" however, since it is completely inclusive. The 

problem with Feinberg's use is the ambiguity in the term 

"claim" which Feinberg's account does not create but does 

incorporate. In many circumstances this simply will not 

matter. Thus, whether using the term "claiM'as a general 

term is the best device for our purposes is basically a 

heuristic matter upon which we shall reserve judgment 

pending some further considerations. 

In any case, we see that the complexity of Wellman's 

theory does have advantages. It makes provisions for 

Hohfeld's distinctions in a general account, and recognizes 

that these distinct elements are in some way united to 

form th~ complex conceptual structure we call rights. Having 

thus briefly viewed the virtues of the Ross/Wellman position, 

we must now briefly consider its defects. 



18 

The first question to be asked is Ross correct that 

all Hohfeld elements are implied by every right, and/or what 

does it mean to posit such implications? There are two 

possible interpretations. It could mean that all four 

elements are logically necessary elements of every right, 

but this thesis is too strong. 

There is a constitutional right against cruel and 

unusual punishment. One cannot decline to exercise this 

right if it applies, nor can it be waived. It is best 

construed as--or, to put it in Wellman's terminology, its 

core element is--an inmunity. It imposes a disability on 

government regarding what kinds of punishments may be validly 

inflicted on persons. What power is implied by this right? 

One would think that at least one,power is implied: the 

power to institute legal action to protect against infringe

ment of the right. 

What claim is implied? It may be said that I have 

a claim against individual officers or agents of the govern

ment that they not violate my right against cruel and 

unusual punishment. Presumably, that claim is implied by 

the right. 

What liberty is implied? I am not at liberty to 

exercise or not exercise the right. The right is a pro

tection of an interest of mine as well as of society in 

general. It is not the delineation of a sphere of freedom 

reserved to the rightholder in this case. 
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It could be argued that such a liberty is conceptually 

implied by the right but it has been superseded by law. That 

is, perhaps it makes sense to say that the rightholder is at 

liberty to exercise or not exercise his right unless that 

liberty is overridden by some strong policy consideration 

(or by someone else's right) which has been recognized in law. 

That being the case, what does the implication amount 

to? It clearly does not approach conceptual necessity. 

Wellman argues that the core element provides the logical 

base, defines the essential content, and determines the 

modality of the right. 14 

Thus, we might conclude (consistently with Wellman 

although he does not explain it) that an element is a core 

element if it is logically necessary for the existence of 

the right. The associated elements are not logically 

necessary. As Wellman points out, the right may change, 

expand and contract through time and social evolution. lS 

The implication, then, is simply that the associated elements 

are conceptually consistent with--one might say suggested by-

the core element, such that if same other factor applies 

they become elements of the complex. 

The other factor which must apply is recognition in 

law. Before an associated element conceptually implied 

14. Id. at 217, 218. 

15. Id. at 219. 



becomes an element of the complex in fact it must be 

recognized in law. At this point we have extended and 

departed from both Ross and Wellman. 

Ross argues that all Hohfe1d elements are implied 

20 

by every right. We have seen this is true only in a weak 

sense of implication. All Hohfe1d elements are conceptually 

consistent within a given right. They are not all concept

ually necessary for its existence. In that case we need 

some explanation of what connects the elements -- what 

makes them conceptually consistent. Ross has no answer. 

Indeed, he does not address the issue. 

Wellman recognizes all this and tries to account for 

it by arranging the complex structure of a right into core 

and associated elements which are" connected by function. 16 I 

believe Wellman is correct to arrange the conceptual structure 

of rights in core and associated elements. However, as I 

shall argue in the next section, his functional analysis 

is fundamentally misconceived, and cannot explain the 

connection between core and associated elements, nor can it 

distinguish associated elements from other rights.

Furthermore, it is not necessary to use the notion of 

a function for this purpose. What connects the associated 

elements to the core is not the function of the elements but 

the justification, i.e. -- the fact that each element must be 

16. Id. at 218-221. 
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recognized in law. What distinguishes Rohfe1d elements from 

other legal advantages is that they follow the necessary 

conceptual pattern described by Feinberg. Thus, at this 

point we shall propose the following conceptual formula: 

A legal right is a complex structure in which 

a) one element is conceptually necessary (i.e. Wellman's 

core element) 

b) the other elements ~re conceptually associated (i.e. 

they are consistent with and reasonable inferences 

from the core element) 

c) the connacting factor between these elements is 

conceptual consistency plus the factual contingency 

of legal enactment or recognition (which justifies 

calling them legal rights:) 

d) finally, what distinguishes these elements from 

other sorts of legal advantages (such as privileges) 

and makes them conceptually consistent is that they 

all follow the general conceptual pattern described 

by Feinberg: i.e. i) they are all due on demand; 

ii) they all generate corresponding duties; iii) they 

all hold or prevail only if valid or justified by 

appeal to the legal system. 

Given our previous discussion, we shall take i) as 

evident. ii.) and iii) will be defended in chapters three, 

four and five. Now we must consider Wellman's functional 

claim. 
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Functional Theories 

Analyses in terms of function may be divided into 

two main groups according to what function of rights is taken 

as primary. One group is comprised of those theories which 

analyze rights as protected spheres of freedom or autonomy. 

Such theories roughly reflect a Kantian or Lockean emphasis. 

Wellman's theory falls in this category, as do those of H.L.A. 

Hart17 and Robert Nozick,18 among others. 19 

The second group construes rights very generally 

as protected interests. This theory is often attributed to 

Rudolf von Jhering,20 (although it could be traced in an 

informal version to Jermy Bentham2l) and has been followed 

17. See Hart, H.L.A., "Are There Any Natural Rights?", 
Phil. Rev. 64 (1965) reprinted in RIGHTS, Lyons, ed. (1979) 
at 14-25. 

18. See Nozick, Robert, ANARCHY, STATE, AND UTOPIA 
(1976). 

19. E.g., Wolff, Robert, IN DEFENSE OF ANARCHISM 
(1973); or Hayek, F.A. THE CONSTITUTION OF LIBERTY (1960). 

20. von Jhering, Rudolf, LAW AS A MEANS TO AN END, 
trans. Izark Husik (1924). 

21. Bentham, Jeremy, AN INTRODUCTION TO THE PRINCI
PLES OF MORALS AND LEGISLATION (1789); for an excellent 
discussion of Bentham's theory of rights see Hart, H.L.A. 
"Bentham on Rights" in RIGHTS, Lyons, ed. (1979). 



by legal scholars such as John Salmond22 and Leon Green,23 

and by many philosophers, for example, by Feinberg. 24 

23 

It should be noted here, that Feinberg's conceptual 

and functional theories are distinct. His analysis regard

ing one commits him to no particular position regarding the 

other. Unlike Feinberg, however, Wellman's theory commits 

him to a particular position with respect to both. Speci- . 

fica11y, his conceptual analysis depends critically on his 

functional analysis, although, as I have argued, the gap 

left by the demise of his functional analysis may be filled 

in ways he does not suggest. 

The dispute between the proponents of rights as 

protected spheres of autonomy and the proponents of rights 

as protected interests has been clearly explained by 

Jeffrie Murphy in his article "Rights and Borderline Cases".25 

If Murphy is correct neither side of the dispute can supply 

22. Salmond, John, JURISPRUDENCE, 11th ed., Glanville 
Williams, ed. (1957). 

23. Green, Leon "Relational Interests", 29 Ill. L. 
Rev. 460 (1934); 29 Ill. L. Rev. 1041 (1935); 30 Ill. L. 
Rev. 1 (1935); 30 Ill. L. Rev. 314 (1935). 

24. E.g. in Feinberg, Joel "Rights of Animals and 
Unborn Generations" in PHILOSOPHY AND ENVIRONMENTAL CRISIS 
44 (1974). 

25. Murphy, Jeffrie "Rights and Borderline Cases", 
19 Ariz. ~. Rev. 228 (1977). 



a complete explanation of rights', and thus a correct 

account must be able to arrange and accomodate both sides. 

24 

Murphy suggests that it may help to clarify our 

thinking about rights to think of them in the following two 

categories. First, autonomy rights are the traditional nega

tive rights which protect autonomous persons against 

interference with their free will or choice. These follow 

the Kantian or Lockean model and· may be thought of as clear 

cases of rights in general. 26 The second category Murphy 

characterizes as "social contract rights." FollOwing 

Mill's account27 these are cla~s or interests which ought 

to'be enforced by the state in some way. They are " ... those 

cla~s which the state ought to protect me in the enjoyment 

of.,,28 The next problem, Murphy points out, is to determine 

how to decide which claims those are. According to Mill 

such claims should be determined according to the greatest 

26. Id. at 230-231. 

27. Id. at 232. See also Mill, J.S., UTILITARIANISM 
(1863), (Piest ed. 1957) at 35-37. 

28. Murphy, supra note 25 at 232; also in Mill, 
supra note 27 at 35-37. That is to say the purpose or function 
of rights is to protect interests of any of various sorts--
not only autonomy. Notice the distinction could also be 
made in terms of justification, although (in my opinion) it 
is not as clear. The difference is the difference between 
asking "what makes these rights?" (i. e. what justifies them) 
as opposed to "what do these rights do?" (i.e. what is their 
function). Whichever way they are construed the distinction 
remains. 
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h · .. 1 29 app1ness pr1nc1p e. Here Murphy departs from Mill's 

account. The problem with Mill's concept of rights, accord

ing to Murphy, is the principle upon which he proposes to 

justify them. 30 But this does not mean that no principle 

could justify them, Murphy argues, for a principle derived 

from a Rawlsian analysis could. 3l Murphy then proposes 

the following formula: 

I has a right to X if and only if a law guaranteeing 

X to I would be chosen by rational agents in the 
. . 1 .. 32 or1g1na pos1t10n. 

Such a formula (unlike Mill's) could generate individual 

rights, and they will be significantly different from those 

generated by the recognition of the importance of protecting 

individual autonomy and freedom .. Thus , the two categories 

are related, yet distinct, as Murphy argues. One is not 

subsumable under the other. Each accounts for an element 

and performs a function not (necessarily) handled by the 

other. 33 

29. See Mill, supra note 27, at 35-37; also see 
Murphy, supra note 25 at 232. 

30. Murphy, supra note 25, at 232. 

31. Id. at 232-237. 

32. Id. at 235. 

33. Id. at 233-241. 
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There are morally recognized rights of freedom and 

choice which we would not want enforced by the state. 

Furthermore, the social contract model fails to account for 

the special properties that are exactly what makes autonomy 

rights important, namely, their basis in a commitment to 

the protection of individual freedom. 

Conversely, there are claims we would want to be 

enforceable which are not protections of freedom. To see 

this it works well to consider what Murphy calls borderline 

cases,34 such as rights of children or of retarded persons. 

For example, it makes sense to say that a child has a 

right to be cared for at some level of care, i.e. at least 

at a level of subsistence. A parent's duty in this context 

is not a generalized or imperfect-duty like a duty of charity. 

It is a specific duty owed to the child, such that if the 

parent violates that duty he has not only done something 

wrong in a general sense, he has specifically wronged the 

child. This is the sort of vocabulary that is usually 

employed when a right is involved. Yet, such a right cannot 

be accounted for as a protection of the child's freedom. 

34. Id. at 237-241. 
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It may be explained, however, by a model such as 

Murphy's model. 35 I believe something like Murphy's account 

is correct, and that no simpler analysis can explain the 

complex function of rights. Wellman's theory, for example, 

cannot account for any of the cases Murphy points out as 

borderline cases. If Wellman were discussing a moral theory 

exclusively he could simply bite the bullet and deny that 

such borderline cases are rights, but in a general theory or 

a legal theory he must account for them. A two tiered theory 

like Murphy's can do this. Probably no simpler theory can. 

Thus, we arrive at a general position as follows . 

. A legal right is a complex structure in which 

a) one element is conceptually necessary (namely, 

Wellman.' s core element); . 

b) the other elements distinguished by Hohfeld are 

conceptually ass·ociated (meaning only that they are 

conceptually consistent with and reasonable inferences 

from the core element); 

c) the connecting factor between these elements is 

conceptual consistency plus the factual contingency 

of legal enactment or recognition (which justifies 

calling them legal rights); 

35. Murphy's use of Rawls' theory as a ground is 
controversial. His is not the only explanation, but it 
nevertheless serves to show that a model which is at least 
complex enough to handle both autonomy rights and rights as 
protected interests is necessary for a full account. 
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d) what distinguishes these elements from other sorts 

of legal advantages (and makes them conceptually con

sistent) is that they all conform to the following 

general conceptual pattern: i) they are all due on 

demand; ii) they all generate corresponding duties; 

iii) they all hold or prevail only if valid or 

justified by appeal to the legal system; 

e) finally, these elements, taken together, function 

to delineate a sphere of autonomy to the right

holder or to protect an interest perceived by a 

hypothetical, rational person as one which ought 

to be protected by the state. 

Unhappily, this does not yield a very elegant account 

of legal rights. However, two explanations (or perhaps, 

excuses) may be offered. First, this is not an attempt to 

formulate a complete theory of legal rights. That would 

constitute a book in itself. This is merely an attempt tq 

arrive at a reasonably serviceable working definition. Secon~ 

it may turn out that collectively, legal rights do not form 

a very elegant group. Legal rights are derived from the 

propositions or rules (i.e. the Constitution, statutes, 

administrative and judicial decisions) which form the con

stitutional, statutory, administrative and common law. These 

reflect (as well as condition) the desires, needs, beliefs 

and interests of society and all the individuals in it. 

As such ( and despite best efforts to the contrary) there is 
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no strong reason to think law (and consequently legal rights) 

will necessarily be orderly, systematic, or perhaps even 

consistent at a general level. They may turn out to be a 

moltey gang of competing interests and considerations of 

powerful practical significance, but less theoretical 

elegance than a scholar might wish. Thus, for the time 

being, we shall proceed with the "gang theory" of legal 

rights, injecting as much order along the way as seems a 

reasonable representation of reality, and keeping always 

the hope that it may be possible to pull it all together 

in the narrower context of constitutional rights, addressed 

in section 3. We have far to go before we rest. 

Section 2 - Several Noteworthy Distinctions 

Now, having identified the common elements of legal 

rights, we must at this point clutter our position with some 

distinctions. Here, the hope is that noting these distinctDns 

early on may help to clarify questions later. A number of 

distinctions are well known and commonly accepted among legal 

scholars and philosophers, yet discussions of rights are 

typically very general with little mention of the sort of 

right being discussed, or the context in which it should be 

placed. We shall proceed on the assumption that the 

distinctions are not pointless; that they do make a 

difference. 



The Legal/Moral Distinction 

Legal and moral rights are often assumed analogous 

and analyzed together. That is, the analysis is conducted 

in terms of one (e.g. legal) and then assumed to apply to 

the other (e.g. moral). For example, Wellman analyzes 
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rights in terms of legal rights and then applies the analysis 

to human rights. 36 H.J. McCloskey analyzes rights in terms 

of certain legal powers, such as the right to marry, and 

then assumes the results to hold generally.37 David Lyons 

assumes legal and moral rights are analogous for purposes of 

analyzing the correlativity of rights and duties. 38 

There are, no doubt, shared properties of legal and 

moral rights but it is a mistake to simply to assume that 

all their properties are analogou~. Feinberg, for example, 

points out what is commonly accepted, that there is a 

difference in justification. 39 Legal rights are justified by 

appeal to the legal system--its rules or institutions. Moral 

rights are commonly taken to be those which exist prior to or 

36. See Wellman, su1rfi note 4, and Wellman, Carlj 
"A New Conception of Human R g ts", in E. Kamenka and A. Tay, 
HUMAN RIGHTS AND THEIR PLACE IN THE WORLD TODAY (1978), 
at 48-58. 

37. McCloskey, H. J. "Rights", Phil. Quart. 15 
(1965) at 115-127. 

38. Lyons, David liThe Correlativity of Rights and 
Duties", Nous 4 (1970) at 45-55. 

39. Feinberg, supra note 1 at 84. 
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independently of any such institutional justification. 40 

What follows from this distinction is not set out by Feinberg. 

I think it is unreasonable to assume that no important 

consequences follow; that although the justification is 

different, moral and legal rights may be assumed analogous 

for any purpose. 

Let us consider Wellman's thesis as we have explicated 

it in the previous section. Wellman construes rights in terms 

of complex legal structures embodied by combinations of 

Hohfeld elements. These, we have argued (with certain 

modifications) do constitute an accurate representation of the 

conceptual structure of legal rights. If they are to hold 

as well to represent moral rights, there must be a moral 

analogue for each of the core elements. 

It is easy to think of moral analogues to legal 

claim-rights. If Frank promises Harvey he will pick him up 

from the train depot, then Harvey has a moral claim-right 

that Frank keep his promise. (And Frank has a moral duty to 

do so even if the duty is not legally enforceable.) 

It is similarly easy to think of moral analogues 

to legal liberties. One formulation is that a moral liberty 

is anything which is morally permissible for a given person 

to do. If X has a moral liberty to do action A then no other 

person has a moral claim that X not do A. 

40. Id. 
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It is much more difficult, however, to think of a 

moral analogue to a legal power. A legal power may be de

fined as follows. One party X has a legal power with regard 

to some second party Y to bring about some consequence C 

for Y if and only if some voluntary action of X would be 

legally recognized as having this consequence for y.41 

A paradigm of such a power is if I own B1ackacre, I may 

(i.e. I have the legal power to) convey it to you by making 

you the beneficiary of my will. 

A moral analogue could arguably be that if you are 

under a moral obligation to me I have the power to release 

you from that obligation (other things being equal). 

The parallel is far from exact, however. I believe the 

difference is, (as a generalization) that legal rights and 

duties are more fungible or interchangeable than moral ones. 

For example, if-I pawn my watch, I may give the pawn ticket 

to my nastiest uncle and he may redeem it. If you promise 

to give me your watch I may not convey your promise to my 

nastiest uncle such that you must give him your watch. 

It is certainly the case that if you promise to go to lunch 

with me at my convenience, I may not (without more) transfer 

that promise thereby morally obligating you to have 

lunch with my nastiest uncle at his convenience. 

41. A legal power is commonly defined in this way. 
See Hohfe1d, supra note 5, 7; or Wellman, supra note 4. 



I believe the relation may run as follows (keeping 

in mind that this is merely a generalization). A legal 

obligation owed to a particular person (i.e. his legal 
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right) is transferable to a third party by the rightholder 

unless otherwise specified in law or in the arrangement. 

Conversely, a moral obligation owed to a particular person 

(i.e. his moral right) is not transferable by the rightholder 

unless so specified. 

If this is correct, even as a generalization, 

although a legal power could be construed to have a moral 

counterpart, the analogy is not at all precise and therefore 

is more misleading than helpful. Thus, a moral analogue to 

a legal power is at best doubtful. 

Finaily, we may consider ~he possibility and the 

utility of positing a moral analogue to a legal immunity. 

One party X has a legal immunity against some second party Y 

from some specified legal consequence C if and only if Y 

lacks the legal power to do any action whatsoever that would 

be recognized by the 'law as having consequence C for X. 

Paradigm legal immunities (such as the First Amendment right 

to free speech) are held against governments or government 

officials, although many are also held against private 

parties. My right of free speech is held against Congress, 

and it protects me from the enactment of laws which would 

infringe my right. The 'result of my having this immunity 

is that Congress lacks the power to enact valid law which 



abridges my free speech. The concept of legal immunity is 

tied up with notions of legal status, recognition and 

limitation (as is the concept of a legal power). It is 
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not at all obvious what a moral analogue to a legal immunity 

would be. It is even less perspicuous how such an analogue 

would be helpful in extending our knowledge or understanding 

of either legal rights or moral ones. Thus, it is clear 

that Wellman's theory cannot really handle moral rights as 

simple analogues to legal rights. 

John Kleinig has persuasively argued that we should 

consider the purpose (or function) to which rights talk is 

put in the moral sphere. 42 What is important about the 

concept of a right in that context is its coercive quality 

(our point one: they are due on demand) and its connection 

to duty (our point two). It is particularly unhelpful to 

clutter the moral analysis with the supposed precis.ion of 

legal analogues, Kleinig argues, because the clutter obscures 

these two basic elements which are significant in moral 

an~lysis.43 

Two points may be added to Kleinig's. First, it is 

not clear that positing legal analogues to moral rights and 

42. Kleinig, John "Human Rights, Legal Rights, and 
Social Change", in E. Kanenka and A. Tay, eds. HUMAN RIGHTS 
AND THEIR PLACE IN THE WORLD TODAY (1978) at 36-47. 

43. Id. at 43-47. 
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vice versa does add precision because it is not at all clear 

that they are analogous. (This is especially so if we adopt 

Wellman's analysis--or any analysis of legal rights which 

incorporates Rohfeld's distinctions in it.) Second, not 

only may the more basic elements be obscured by the clutter, 

properties may be assumed interchangeable without having been 

determined as interchangeable. 

It is an obvious point, for example, that a large 

percentage of political discussion involving rights is 

"mere rhetoric". One is inclined to disregard rhetoric 

in any serious study. Thus, philosophers and legal theorists 

simply ignore political rheto'ric as misuse rather than use 

of rights language. It might be said that political usage 

is by and large a misuse of the language and a misrepresenta

tion of the law. 

It is no doubt a source of chagrin to philosophers 

and legal scholars trying to clarify the concept of a right 

that politicians and interest groups continually use the 

term to mean more or less whatever they want it to mean. 

The point is that if the usage continues long enough or is 

effective or popular enough it may and often does come to 

mean what they wanted it to mean, affecting both law and 

language. Thus, a philosopher cannot really afford to 

ignore totally the rhetorical usage any more than ,slang 

or colloquial idioms can be ignored by a linguist. 
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At a certain point in history the assertion that 

persons have a right to social security was political 

rhetoric. Exactly what kind of a right was this? It 

certainly was not a legal right. Presumably, no one even 

claimed it was a legal right. Generally speaking the argument 

was that it should be a legal right. 

This is characteristic of the political or rhetorical 

use of the term. Generally, what is meant by such claims 

is either (a) all people (or this class of people, e.g. women, 

blacks, factory workers ... ) have a moral right which is 

important enough that it ought to be legally enforced (and 

hence in some respect made into a legal right), or (b) (the 

"revolutionary uselt 
-- to which Jeremy Bentham· particularly 

objected)44 ~- all people (or this class of people who think 

of themselves as all people, e.g. certain English barons 

in 1215 or America1 colonists in 1776) have fundamental 

moral rights so basic that they must be guaranteed as a 

precondition to the legitimacy government. 

Thus, the right to social security that people 

claimed they had prior to legislation must have been a 

moral right (most probably of type a). There mayor may not 

be a moral right to social security. Construed generally as 

44. Bentham, Jeremy "Anarchical Fa1acies", 
&ltho10gized in Me1den, A.I., HUMAN RIGHTS (1970) at 
28-39. 
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a right to protection or insurance of some sort against severe 

(perhaps, unforseeable) hardship, or even more abstractly 

as the right not to suffer deprivation beyond some point 

considered intolerable, it sounds reasonably plausible as a 

moral right. If construed to mean that everyone has a moral 

right to $120 per month after reaching the age of 65, how

ever, the claim sounds peculiar indeed. 

This points to a characteristic difference between 

moral and legal rights. The legal rights are generated by 

legislation, legally recognized or endorsed administrative 

programs or judicial decisions, and thus can be and often 

are detailed and specific. It makes sense to say (whether 

it is true or false) that I have a legal right to $120 

a month after I am 65. I submit,.however, that to claim I 

have such a moral right is ambiguous and requires a special 

explanation--probably in terms of an existing legal right-

before it makes sense. 

There are two variations on this theme which are 

intelligible. One, I believe, is incorrect (but nevertheless 

instructive): the other is correct but is prone to mis

representation because it involves the use of two different 

kinds of rights which are invariably left unspecified. 45 The 

45. For the former see Roshwald, Mordecai "The 
Concept of Human Rights", Phil. and Phenom. Research 19 
(1958-59) at 354-379. 



position that I think is correct but perilous is as 

follows. 

I may have a general moral right which I may use 

as an argument for being entitled to some (legal) remedy 

(or other). The remedy, however, is not coextensive with 

the right. If the law (judicially or legislatively) 

recognizes my claim, I then have a legal right. The legal 

right I then have is coextensive with the legal remedy and 

not with the moral right (which I, presumably, still have, 

and which I used as an argument to obtain the legal right 

and/ or remedy). 
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For example, assume, arguendo, that I do have a moral 

right to social security--meaning a right not to starve in 

the street in my old age (for whatever "reason). Suppose I, 

and/or others persuade the legislature that something should 

be done to remedy this problem of street-starving, and they 

pass a bill recognizing our claim. The bill they pass, no 

doubt, swiftly becomes a social security law which says 

that all persons (who meet the proper qualifications) and 

are 65 years of age or older are entitled to $120 a month. 

I now have a legal right to $120 a month. I do not have a 

moral right to $120 a month. I have a moral right not to 

starve in the street (the same moral right I ever had--if I 

ever had it). I do not have a legal right not to starve. 

I have a legal right to $120 a month. At today's prices, 

anyone can see the two are not coextensive. 
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The legal right may generate additional moral 

rights--e.g. I have a moral right not to be unfairly deprived 

of my legal rights (a basic injustice) and that moral right 

in combination with my newly acquired legal right may gen

erate a moral right to $120. I would call this a derivative 

moral right, and would distinguish it from a basic moral 

right: a right justified by direct appeal to moral principles 

only. For example, my moral right not to be sacrificed for 

the probable good of some group is a basic moral right 

grounded in the value of the individual. Similarly is my 

right not to starve in the street in my old age. Both are 

justified (if at all) by the appeal to moral considerations, 

and if justified are powerful arguments regarding the 

actions of others, and frequently. for the structure or enact

ment of legal rights. My derivative right to $120 after I 

am 65--or perhaps, my right not to be unjustly deprived of 

$120 per month to which all other relevantly similar persons 

are leg-ally entitled is a mixture of moral and other factors 

(in this case legal factors). It cannot be justified by 

moral factors alone. 

One way of putting this point is to say derivative 

moral rights cannot be the basis of real moral arguments 

because they rely in part on other factors (such as the 

existence of a general governmental program which morality 

does not require to be in existence). That does not seem 



quite right, however. Certainly if I argue that although 

I have been found by an authorized judge to not be legally 

entitled to $120 per month, since that judgment was flawed 

I am morally entitled to the $120 anyway, that is a moral 

argument. The crucial point is not the mere incorporation 

of nonmoral factors. 

Another way of putting the matter may be to say that 

arguments based on derivative moral rights lack the force 

(or perhaps the scope, or even the immutibility) of those 

founded on basic moral rights, because derivative moral 

rights rely essentially on some factors which are only 

contingently true. 

We may consider the point in terms of Ronald 

Dworkin's work on rights. 46 According to Dworkin, we should 

think of legal decisions as being grounded on two sorts of 

considerations or arguments: arguments of principle and 

arguments of policy. Policy arguments are utilitarian. 

Considerations of principle are based on the enforcement of 

rights and justice. By their very nature principles will 

(and they must) usually "trump" policy considerations. 47 

Our concept of derivative rights blurrs Dworkin's distinc

tion because a derivative right is not just incidentally, 

46. E.g. Dworkin, Ronald, TAKING RIGHTS SERIOUSLY 
(1977). 

47. Id. at 82ff. 



but is basically a mixture of principle and policy 

considerations. Derivative rights then will lack the full 

"trump" force or scope of basic moral rights as a founda

tion for arguments. 

There are several little points I hope the preceding 

illustrates. 

(1) The distinction between moral and legal rights 

is significant--the terms are not indiscriminately inter

changeable. Yet in real life (and philosophical discussion

in case the latter is not already included in the former) 

people frequently do not distinguish the kind of right to 

which they are referring, when context does not make it 

clear. 

(2) MOral rights may be used as arguments (or 

reasons) for obtaining specific legal rights (9r remedies) 

but they do not themselves become the legal rights. Althou~ 

the overlap may be identical in some instances, it is still 

overlap. Legal and moral rights are not equivalent, even 

when they appear the same. 

(3) The reason it is misleading to treat legal 

rights as though they s~ply become moral rights and vice 

versa is that often the only reason for saying a particular 

cla~ is a moral right is because it is a legal right and 

one has a moral right not to be deprived of one's legal 

rights. If this is the basis of the right, then it is not 



basically a matter of principle. It may well be that it is 

entirely a matter of policy except for the one element of 

justice which requires that one not be deprived of one's 

legal rights. In that case its utility as a basis for an 

argument of principle is (and should be recognized as) ex

tremely limited. But treating-moral and legal rights as 

equivalent makes the basis for arguments of principle appear 

much broader than it really is in cases of derivative right~ 

(4) Finally, as mentioned, moral rights may be 

used as a basis for arguments to establish legal rights. 

Some moral rights must themselves be argued for or supported. 

Others may be taken as axiomatic. That is, it has been 

plausibly a~gued that certain moral rights are so basic 

that they are more evident than any argument that could 

be advanced for their support. 48 This reflects the fact 

that they are not--or at least not necessarily viewed 

as institutionally based. 

So far as I know, no legal rights are axiomatic in 

this sense. They are all derived. This is simply to recog

nize that all legal rights are in some way institutionally 

justified. It is more confusing than helpful to talk about 

legal rights that are not derived from some legal institutbn. 

Although some are adopted as basic or fundamental to a sys~m 

48. See e.g., Gass, William, "The Case of the 
Obliging Stranger", Phil. Rev. 66 (1957) at 193-204. 
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of government or social life, what makes those rights legal 

must be some reference to justification in t,erms of legal 

institutions of some sort. To allow conceptual slippage 

between legal and moral rights is to ignore the difference 

in their justifications as a basic factor. Of course, the 

difference in justification could be denied. But it is not 

generally denied. If it is not denied it certainly should 

not be ignored. 

The In Personam/In Rem and the Special/General Distinctions 

In personam rights are those rights which generate 

specific duties against determinate persons. 49 The paradigm 

is the right of a creditor against a debtor. If Alvin owes 

Bernard $100" then Bernard has a right against Alvin for $100. 

In contrast " 'in rem rights (which are also legal 

rights) are settled with regard to "the thing" in question 

(typically land or personal property) and are said to hold 

"against the world at large. "SO The usual example tells us 

the right of a landowner to exclusive dominion and control 

over his own property holds against everyone. 

This distinction may be compared to an apparently 

similar division drawn by H.L.A. Hart with regard to moral 

. ht Sl rl.g s. 

49. 

SO. 

S1. 

Hart argued that we should think of some rights 

Black's Law Dictionary, Sth ed. (1979) at 711. 

Id. at 713. 

Hart, supra note 17, at l4-2S. 



43 

as special--i.e. those arising from special agreements or 

relations or some sort which generate specific duties against 

determinate individuals. 52 This corresponds to legal in 

personam rights. Although a specific transaction or relation 

is not set out in the formal definition of in personam 

rights, they are not activated without some such event. 

In contrast to special rights are general rights. 

General rights are not created by special agreements. They 

are held by all people against all others, according to 

Hart, in virtue of the capacity for rational choice held 

commonly by all human beings,53 (In the alternative, the 

point could be formulated in a less controversial manner by 

saying that a general right is a right held by all against 

all in virtue of the fact that al~ are human beings--or 

in virtue of the features held in common by all human beings, 

whatever they may be.) In any case this moral right does not 

correspond to in rem rights as that term is ordinarily 

used. For example, to say my right of ownership holds 

against "all the world" simply means that once my title is 

settled in court, it is settled. My legal status in relation 

to "the thing" is established. I do not have to redefend it. 

No one else has cause to complain simply because he was not a 

52. Id. at 20-22. 

53. Id. at 23. 
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party to the action. 54 It is certainly not a right of all 

against all in any sense, although it could be construed as 

a right of one against all. In fact, it is best thought 

of as the determination of the legal status of a particular 

person (generally) with regard to a particular thing. 

There may be some legal rights which correspond to 

some of what Hart calls general rights, but the terms are not 

coextensive. That is, it is generally thought that some 

moral rights are appropriate subjects of legal protection 

and. others are not. At least some of those which are, will 

correspond to those duties which are imposed (or perhaps 

those duties which would be imposed in an ideal legal system) 

by the criminal law. It is undeniable that those rights 

I hold against everyone just in v~ew of the fact that I am a 

human being are also the rights they all hold against me. 

Furthermore, given our analysis of legal rights, any legal 

right of all against all imposes a duty against each to every 

other, and vice versa. Criminal sanction is a social mechan

ism for imposing the clearest (or one might say the most 

settled) of those so~ts of general duties which are thought 

(by society in general or at least by those in power) to be 

appropriate for legal enforcement. It could be questioned 

whether the rights terminology is useful in a context which 

54. BLACK'S LAW DICTIONARY, supra note 49 at 711. 



focuses on the state enforcement of duties owed to society 

at large. There is a point to it at least in terms of 

bringing out the relevant implications of imposing such 

duties, as well as the purposes for criminal legislation. 

If it were to be used some more complex explanation would 

be needed since the rights, although general would be in 

personam. 
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Other legal rights which might arguably correspond 

to Hart's general rights are the rights which follow from 

duties imposed by tort law. Here theirt personam, in rem 

terminology is applicable and useful but it does not corres

pond at all to the special/general distinction. An in rem 

right is neither special nor general, i.e. it fits neither 

definition. "In personam rights, <?n the other hand, might 

be viewed as sometimes special and sometimes general. 

If I engage in a sales transaction in which I am 

defrauded by the seller, I have a right against him which 

would be classified in law as in personam, and would also fit 

Hart's definition of a special right. A general in personam 

right is controversial. It corresponds to the question of how .... 

the notion of duty should be construed. 

This question was discussed in the famous case of 

Palsgraf v. Long Island R.R. 55 The discussion illustrates 

55. Palsgraf v. Long Island R.R., 248 NY 339 (1928); 
anthologized in Keeton and Keeton, CASES AND MATERIALS ON THE 
LAW OF TORTS (1977) at 332-341. 
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what is involved in (or follows from) positing the existence 

or nonexistence of general legal rights. 

The factual situation presented in Palsgraf is as 

follows. Mrs. Palsgraf was waiting for a train. A man 

with a package under his arm hurried into the station late. 

The man's train was pulling away so two employees of the 

railroad attempted to help him catch it by pushing him from 

behind and by pulling him by his arms. In the shuffle, the 

man dropped his package which fell under the wheels of the 

moving train. The package, as it turned out, contained fire

works which exploded and flew about the train station. A 

scale used for weighing packages was "hit by one of the 

exploding fireworks. The scale tipped over, hitting and 

injuring Mrs". Palsgraf. The question presented by this 

astonishing series of events was what is the scope of 

liability of the Long Island Railroad? 

Justice Andrews (in dissent) argued that the railroad 

(being responsible for the negligent acts of its employees) 

should be held liable for the injury to Mrs. Palsgraf which 

directly resulted from the employee's negligence even though 

the result was unforseeable and no one had been negligent 

to Mrs. Palsgraf herself. 56 "Negligence may be defined 

roughly as an act or omission which unreasonably does or may 

affect the rights of others."57 There must be a wrongful 

56. Id. at 338. 
57. Id. at 338. 



act--an unreasonable risk, Andrews argued, but once the 

wrongful act is committed " ... its consequences are not 

confined to those who might probably be hurt.,,58 

Everyone owes to the world at large a duty of 
refraining from those acts that may unreasonably 
threaten the safety of others. Such an act occurs. 
Not only is he wronged to whom harm might reasonably 
be expected to result, but he also who is in fact in
jured, even if he be outside what would generally be 
thought the danger .zone. 59 
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That. is to say, according to Andrews there is a gener

al duty of due care which each person owes to every other. A 

person violating that duty (being negligent to anyone or 

even, presumably to society in general) should be considered 

responsible for whatever consequences follow--whether those 

consequences are commonplace or bizarre, forseeable or un-

imaginable. Liability could still be limited as a policy 

matter, Andrews thought, but this should be determined 

according to an assessment of the directness of the cause-

on whether the " ... injuries were not the proximate result 

of the negligence.,,60 

Justice Cardozo argued for the majority that 

" ... negligence, like risk, is a term of relation. Negligence 

in the abstract, apart from 

not a tort, if indeed it is 

58. Id. at 338. 

59. Id. at 338. 

60. Id. at 340. 

61. Id. at 336. 

the things related, is surely 

understandable at all. ,,61 
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According to Cardozo a duty (at least a duty in tort) must 

be owed to a person, not to the world at large. 62 Showing 

that a person has committed some wrongful act or other is not 

sufficient to make that person legally liable to the world 

at large. 63 

The argument for the plaintiff is built upon the 
shifting meanings of such words as "wrong" and "wrongful" 
and shares their instability. What the plaintiff must 
show is a "wrong" to herself, i. e. a violation of her 
own right (emphasis added) and not merely a wrong to 
someone else, nor conduct "wrongful" becauoe unsocial, 
but not "a wrong" to anyone. 64 

Cardozo recognizes that a greater scope of liability 

should be imposed in the case of intentional torts or of high

ly (or inherently) dangerous activities. He also recognizes 

that general duties are appropriate in reference to criminal 

activities. But in the absence of any such factors there 

is, according to Cardozo, no general right against negli

gence. 65 We might say that on Cardozo's view I do not have 

a general right against all persons that they not be 

negligent. I only have a right that they not be negligent 

to me. If a person is negligent to someone else it violates 

no right of mine. Unless a right of my own is violated I 

62. Id. at 336. 

63. Id. at 335. 

64. Id. at 336. 

65. Id. at 336. 



have no cause of action in tort. I cannot sue on grounds 

of negligence as a general wrong. 

The victim does not sue derivatively ... to vindicate 
an interest invaded in the person of another. Thus 
to view his cause of action is to ignore the funda
mental difference between tort and cr~e .... [in 66 
tort] he sues for breach of a duty owing to himself. 
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What becomes clear from this discussion is that the 

issue of whether there "are" general legal rights (or 

duties) is a normative issue. It can be viwed as a matter of 

responsibility which responds to the question: what or how 

much does any given person owe to any other given person. 

As Cardozo points out, our most settled beliefs regarding 

such general duties owed to all of society are reflected 

in the criminal law. Beyond what society condemns as 

criminal we may require some additional trigger, such as 

bad intent or ultra-hazardous activities on the part of 

the actor, before imposing on him a general duty to all. 

In the absence of any of these elements positing a legally 

enforceable general duty of all to all becomes progressively 

controversial as it is extended toward strict liability. 

Certainly positing unlimited liability (once a wrong is 

committed) should be considered an unreasonable extension 

of tort law. 

Note that both judges are working with conceptual 

structures. They are arguing about how the issue should be 

66. Id. at 336. 
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framed, yet each is doing so in order to achieve a certain 

result. The dispute at bottom is not really (or not 

primarily) over whether the issue should be decided in terms 

of "duty" or of "proximate cause." The dispute is: how far 

should liability extend? Does Mrs. Palsgraf have a right to 

recover? The issue here is primarily normative rather than 
-

conceptual. The question cannot (legitimately) be settled by 

making the definitionsclearer--or by formulating the con

cepts in one way rather than another. Clear conceptual 

formulations are only a necessary, not a sufficient condition 

for solving normative problems. The best we can do here 

(in considering the "existence" of general legal rights) is 

to make the terminology as clear as possible and leave the 

normative issues to be settled on normative grounds. 

The Abstract/Concrete .Distinction 

Ronald Dworkin has drawn a distinction between what 

he calls an abstract right and a concrete right. 67 It is a 

useful distinction to which we will advert throughout this 

thesis. For the time being it is sufficient to simply con

trast it with Hart's special/general distinction and move on. 

According to Dworkin a political theory has a 

political aim if it counts in favor of a decision that it 

advances some desired state of affairs. An abstract right 

67. Dworkin, supra note 46. 
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is a general political aim which is not specifically 

weighted in a particular circumstance. A concrete right is 

a political aim which is more precisely defined and weighted. 

The difference between abstract and concrete rights is one of 

degree. Abstract rights provide justification for concrete 

rights but concrete rights are more definitive. 68 

An example of an abstract right is the constitutional 

right of free speech. An example of a concrete right is 

Albert American's right to speak in the speaker's corner of 

central park in Metropolis on April 27 at 2:00 in the after-

noon. 

The focus of the distinction is not the same as that 

of the special/general distinction although there is ob

viouslya superficial similarity .. A general right as 

defined by Hart involves a universal. It is a moral right 

held by all against all in virtue of same shared property. 

An abstract right need not be used in that way. Dworkin does 

not clearly set out whether he intends the term "abstract 

right" to refer to moral rights or legal rights or both. It 

is consistent with his definition and (I believe) his 

usage to use it to refer to any unspecified legal right such 

as the right of free speech, press, or religion. This is a 

useful term since it is clear that such rights are set out 

68. Id. 



52 

in the law but at the same time it is not at all clear what 

follows from an abstract right in a specific case. 

The term "concrete right" then provides us with a way 

of talking about this process of specification. A concrete 

right is not the same as a special right for it would only 

coincidentally be an in personam right. That is, a concrete 

right might be in personam or in rem depending on the circum

stances of the particular case. Thus, we can easily see 

the difference in these two sets of distinctions. There 

is one more complex of distinctions which needs meritioning. 

The Positive/Negative: and Active/Passive Distinctions 

The positive/negative distinction cuts across the 

others we haye just discussed. In personam and in rem rights 

may be either positive or negative, but typically in personam 

rights are positive and in rem rights are negative. 69 A 

positive right is a right to the positive action of another,70 

i.e. positive rights generate affirmative duties. A negative 

right is the right to an omission or forbearance on the part 

of another. 7l Unlike the distinctions and properties 

69. For a discussion which gives examples of the 
various possible combinations see Feinberg, supra note 1 at 
59-60. 

70. Id. at 59. 

71. Id. at 59-60. 



discussed earlier, the positive/negative distinction seems 

to apply to legal and moral rights in the same way. 
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The most important feature to be noted about positive 

and negative rights are the presumptions they each seem to 

carry with them. Morally and legally there is a general 

presumption against the legitimacy of interference. A claim 

of interference is accepted as objectionable without more, 

while the claim of a right to interfere requires a special 

justification. For example, suppose while in the country one 

day you observe two young couples joyously sharing a picnic 

lunch on a cloth spread under the trees. Suddenly I appear 

from nowhere in a Jeep, gather up the entire lunch including 

all the wine, over the vehement objections of all the parties 

concerned, and pack every iota of. food and drink and even one 

young gentleman's guitar away in my Jeep with the apparent 

intention of driving off with it. You rush over to object 

to this behavior. Presumably the behavior you would object 

to would be mine, "How dare you interfere with these people 

like this? You have no right to take their property and spoil 

their picnic." My only defense is to justify my actions--to 

explain why I do have such a right. It would not be enough 

for me to simply challenge the presumption. I can'not say 

"That's just your opinion. You're just biased against people 

who interfere. I have as much right to take their property 

as they do to have a picnic." Such reasoning is simply 
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erroneous. My justification would have to be something like, 

"They are compulsive picnicers but they are also avid 

theater fans and they hired me to come out here and gather 

up their picnic at 4:30 so they would have no alternative but 

to go home at a reasonable hour, and prepare for an evening 

at the theater. They knew they would not have enough self 

discipline to stop picnicing on their own and that is why they 

hired me. So even though it looks as though I am interfering 

I have a contract with them to perform the very service which 

you took to be an interference." All this would explain that 

I have a special right which overcomes the general presumption. 

Consider how strange it would have been if your 

objections, instead of being directed against me, had been 

directed against the behavior of the picnicers (the inter

fer~s rather than the interfer2E,). Incensed at their 

outrageous conduct, you beat them over their heads with a 

palm frond, while berating them for objecting to interference. 

"Your conduct is positively indecent!" you exclaim. "You 

know our society is based on the presumption that meddling 

is a good thing. How do you expect any reasonable amount of 

interference to be accomplished if people like you object 

every time they are interfered with? Your actions undermine 

our most fundamental values!" 

It is difficult to conceive of a system that could 

survive on such a set of presumptions. Thus, the system 

here, and everywhere, is and must be that interference 
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must be justified (negative rights are presumed). Note that 

a paternalistic society accepts that presumption. It simply 

takes the further position that certain interference is 

justified (e.g. for the good of the people, or the state or 

for survival). 

On the other hand, positive rights are not presumed. 

Rather, they require special justification. Positive rights 

generate affirmative duties and require some special status, 

transaction or relationship as a ground. You needed no 

special justification for objecting to my interference with 

the picnicers but it woul~. have been odd without more for you 

to chide me severely for not providing them with a lunch. 

I have no affiDnative duty to them, or at least one will not 

be presumed, for here the presumption runs the other way. 

The picnicers must have a justification for asserting a 

positive right against me. 

This is the usual problem encountered in disputes 

over distributive justice: What is the justification for 

imposing affirmative duties which correlate with the assertion 

of positive rights? The usual justifications are: 

(1) voluntary transactions (such as promises, contracts, 

agreements); 

(2) consent or authorization; 

(3) special relationships (such as parent-child, doctor

patient); 



(4) being the cause of damage or loss (such as 

negligently or intentionally damaging or harming 

the property or person of another); 

(5) mutuality of restrictions or mutuality of benefits 

(such as taxation of all for the maintenance of 

common roads or police protection). 
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We may take note that some version of each of the 

above has been used at onetime or another in attempts to 

justify social obligations: the obligation to obey the law, 

the obligation to contribute to or participate in schemes 

of social cooperation which would redistribute wealth or 

improve general social conditions for all. As justification 

for general social obligations they are all highly controver

sial. As justification for individual legal obligations 

between specific persons in actual situations they are common-

place. 

Rights may also be distinguished as active or passive. 

According to most philosophers the active/passive classifi

cation is a further distinction which applies to negative 

. h 72 rJ.g ts. An active right is a right to act--a right to do 

certain things without interference. 73 That is, it fs a 

right to one kind of forbearance on the part of others. 

72. Id. at 60. 

73. Id. at 60. 
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A passive right is a right not to be done to in 

certain ways--a right not to have certain actions performed 

against one's person or property.74 That is, it is a right 

to another kind of forbearance. Feinberg points out that the 

former set of rights amount to protections of freedom or 

liberty, such as rights to speak, to assemble, or to travel 

without interference. The latter group of rights are pro

tections of security, such as the right to be secure in one's 

home against burglary or assault or the slander of one's 

good name. 75 

As we shall see later, David Lyons, in his important 

piece on the correlativity of rights and duties, draws the 

distinction differently.76 While an active right is a right 

to act, according to Lyons, a passive right is a right to 

have actions performed. 77 The theoretical or formal objection 

to Lyons' construction is that in effect it collapses the 

'active/passive distinction into the positive/negative distinc

tion. It provides us with two sets of terminology that refer 

to the same definitions. It also causes other problems which 

we will discuss later. 78 

74. Id. at 60. 

75. Id. at 61. 

76. Lyons, sUEra note 38. 

77. Id. at 48. 

78. See chapter 3 infra. 
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At this point we shall simply note the terminology 

which is reasonably clear and understandable. The contro

versial issues are the related normative issues with which we 

will be concerned presently. These normative issues will 

not be resolved by a more careful handling of the conceptual 

apparatus used to deal with them. 

But a less than careful handling of the concepts 

~ay make the difficult normative issues that much worse for 

the lack of clear terminology with which to state the problems. 

The varying treatments of the active/passive distinction 

just discussed illustrates this point. 

Section 3 - S~ecial Properties of Constitutional 
R~ghts 

Although much has been written about the properties 

of rights in general, very little has been said about the 

properties peculiar to constitutional rights in particular. 

There are two ways of investigating the matter: abstractly, 

and institutionally. In the abstract, one would consider 

what follows from the concept of a constitution (any con

stitution). Properties of rights determined on such grounds 

will be necessary elements of any constitutional right, but 

may not be sufficient conditions for any right to be a 

constitutional right. These considerations will be 

examined briefly in this section (and in the last section 

of Chapter 2). 
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To consider constitutional rights institutionally is 

to consider what follows from a particular constitution such 

as the Constitution of the United States, or the Constitu-

tion of England. This is not simply to provide a legal 

analysis of a particular document or tradition, although it 

includes and must account for such legal analysis. Professor 

Ronald Dworkin has provided a rich and interesting theory of 

the formal requirements of institutional justification in 

terms of judicial decision m.aking. 79 Other important and 

insightful theories of constitutional decision making have 

been formulated by legal scholars. Several of these theorieJO 

will be considered in detail in Chapters 4 and 5. For the 

present we shall be concerned only with the necessary_ 

properties of constitutional rights viewed in the abstract. 

To determine the special function of constitutional 

rights (as opposed to other legal rights or moral rights) and 

hence to find the distinguishing features of constitutional 

rights one ought presumably to look first at the function 

of a constitution. 

It is the role and purpose of a constitution to set 

out the conditions of legitimacy for government, to state 

how government shall be composed or constituted, and to 

79. Dworkin, supra note 46. 

. 80. Other important theories discussed in chapters 
4 and 5 include those of Herbert Wechsler, Henry Hart, and 
G.E. White. See discussion infra and accompanying notes. 



specify certain rights as guaranteed to the people. The 

effect of this is to impose limits, to designate the 

boundaries of legittmate government action or power. 
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The Magna Carta is instructive in that it is thought 

to represent the origins of constitutional governmentSl (and 

hence of constitutional rights), in the modern world. The 

rights of the Magna Carta belong to (or are claimed by and 

for) certain powerful English barons and noblemen, the city 

of London, and the English church as represented by certain 

archbishops and bishops.S2 There is no suggestion that the 

clatms are being made by these lords on behalf of, or for 

the benefit of all Englishmen (let alone all human beings). 

On the contrary, hist'ory and the language of the document 

both suggest' that this was an instance of certain powerful 

people securing for themselves certain guarantees because 

they were in a position to withhold support from, or even 

revolt against a temporarily vulnerable sovereign. S3 At the 

same ttme this is not to suggest that the event was merely 

Sl. Note that Aristotle catalogued hundreds of con
stitutions of the ancient world. Cf. the Politus. Neverthe1es~ 
the Magna Carta is generally recognized as the foundation of 
modern constitutional law. 

S2. See Howard, A.E., MAGNA CARTA, TEXT AND COMMEN
TARY (1964) at 4-S, 35-52; also Maitland, Frederick, THE 
CONSTITUTIONAL HISTORY OF ENGLAND, 3rd ed., (1911). 

S3. See Maitland, supra note Sl at 14-15, and Howard 
supra note Sl, at 6-S. 
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a power play. The barons did think they were correct (or 

one might say within their rights) to demand these guarantees 

since their claims rested on "the ancient customs and 

traditions" of Eng1and. 84 Apparently these were claims that 

had previously been granted orally (and apparently also 

infringed) by'prior Kings Henry and Richard. 85 Thus, the 

barons were seizing their opportunity to secure in writing 

from John guarantees they had previously received at least 

t 1 f t · . 86 enuous y rom ~me to t~e. As Maitland put it " ... so 

far as we can now judge the law that it [the Magna Carta] 

states is not new law; it represents the practice of Henry 

II's reign. The cry has been not that the law should be 

altered, but that it should be observed, in particular, that 

it should be' observed by the king,,,87 

Thus, the Magna Carta may be viewed as the beginning 

of the concept of law as a system of rules accepted by and 

binding over all (including the sovereign), rather than law 

84. See Magna Carta in Howard, supra note 81 at 
35-52. The "ancient customs and traditions" was a phrase 
used to express the feeling of the law as it ought to be. 
At the same time Maitland (~upla note 81 at 15) explains that 
the Magna Carta was a pract~ca document which guaranteed 
redress of a great number of miscellaneous grievances. 

85. Maitland, supra note 81 at 15. 

86. Id. at 16; and Howard, supra note 81 at 4-7. 

87. Maitland, supra note 81 at 15. 



as the unrestrained command of an individual "ruler" or 

"rulemaker" whose will just is law. 88 

While the concept of a constitution has undergone 

expansion and change it might still be viewed as a sort of 

contract or agreement between the government and the 
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governed, specifying the criteria of legitimacy for govern

ment and designating certain basic guarantees or rights to the 

people. In this regard all constitutions are limiting docu

ments. They set the boundaries of governmental power. 

The content embodied in constitutions may vary 

greatly, however. The sorts of limits or requirements 

placed on government may be extremely different. For example, 

unlike the U.S. Constitution, a constitution could specify 

that it is the responsibility of government to supply jobs 

and housing, thus, incorporating the provision of certain 

substantive benefits (or guarantees) into the very legitimacy 

of the government. 89 The procedural guarantees could also 

vary greatly. In either case the purpose is to fix or 

88. I am not referring here to the "command theory" 
of law formulated by Austin (LECTURES IN JURISPRUDENCE (1832)) 
which is more compleX than anything suggested by my comment. 
I am speaking of a situation in which an individual is 
recognized as the embodiment of law: e.g. Louis XIV. 

89. Cf. the Constitution of the state of 
California. 



establish certain basic values seen as either so· 

significant--so necessary to the maintenance of an 
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acceptable society--or so dangerous if placed within the 

discretion of a ruler, that they are placed beyond the reach 

of the general governing body. This suggests that even 

though in some cases a constitution may contain positive 

requirements (taking 'requirements' to mean things government 

must do) rather than or in addition to limits (taking as the 

usual interpretation of 'limits' things government must not 

do) a constitution is nevertheless a limiting document 

because it removes the basic decision regarding those items 

specified in it from the realm or power of the legislative 

body. 

This set of guarantees ia and must be enforceable 

by a separate and balancing branch of government (i.e. by a 

court) at the initiation of individual citizens. It might 

be thought that it is theoretically possible that a consti

tution could set out the conditions of legitimacy for 

government without providing any formal means for the enforce

ment of those requirements. It is immediately evident how 

unlikely this is when we recognize that a constitution is 

more than a single document. In the tradition of the United 

States, for example, constitutional requirements include 

judicial decisions interpreting the Constitution. Recognizing 

this, it is apparent that any society lacking enforcement 



procedures initially must develop procedures recognized as 

legitimate means of requiring the government to adhere to 

the bounds of sovereign power set out in the constitution. 

Such procedures if recognized as legitimate are then part 

of the basic structure and composition of government, and 

hence part of the constitution. 

All possible alternatives which do not include 
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enforcement provisions are unsatisfactory. For example, we 

could say the governing body shall decide its own enforce

ment measures. In effect that is to say the government will 

set its own conditions of legitimacy, which is to say what

ever the government says is legitimate is legitimate. In 

that case there is no constitution because there is no 

externally set limit an the power: of the governmental body.90 

Another alternative could be that although there is 

no official means of enforcement a government action which 

is seen to exceed the limits set by the constitution may be 

viewed as invalid by the citizens. The result would be 

either that an individual citizen would decide for himself 

whether any particular act of government was valid or not 

and hence whether it need be obeyed or not (which would 

amount to anarchy); or illegitimate acts of government could 

be seen as a basis for rejecting the legitimacy of the 

90. Cf. Chief Justice Marshall's discussion in 
l1arbury v. Madison, 1 Cranch 137, 2 L. Ed. 60 (1803). 
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government as a whole (which would amount to revolution). 

Any such situation would be highly unstable. To avoid this 

deficiency any constitution must include provision for 

recognized measures of enforcing its requirements. 9l 

We may look at a constitution as setting out a sort 

of definition of the society over which it holds; as em

bodying or expressing the principles taken as fundamental 

or defining features of it. A constitutional right then 

is basic in that respect. It is accorded in virtue of the 

basic structure of the society. It is a right of the 

people against the state; a specialized sort of legal right 

the violation of which results in the invalidity of a state 

action. In terms of our prior analysis, taking "claim" 

in its general sense, we may view a constitutional right 

as a valid claim against government which is justified by 

the constitution. Such rights could be positive or negative 

depending on the content of the particular constitution. 

91. I have said nothing whatever about the crucial 
question of the scope of review, which will be discussed 
infra. Interestingly, the same arguments which suggest that 
there must be a court (or analogous separate branch of 
government) with the final power of review regarding consti
tutional matters also suggest that the scope of review must 
be limited. If the government should not be the judge of its 
own case, then the level of judicial review cannot be so 
stringent as to make it amount to legislation, because if the 
court usurps the position of the legislature it can make laws 
and judge their constitutionality. Thus, it appears that 
the modern conception of constitutional government implies 
a requirement of separation of power in that respect. 
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In more specific terms it may be helpful to consider 

all constitutional rights as immunities because all impose 

(government) disabilities. This is obvious in cases such as 

First Amendment rights of free speech, press or assembly. 

It requires a slightly more complex treatment in other cases 

such as the right to a fair trial. 

The right to a fair trial (and associated rights 

such as the right to counsel, or a jury of one's peers) 

could be considered claim-rights in the strict sensej that 

is, one description of the constitutional right to a "speedy 

and public trial" is that it is a claim-right against the 

state to be provided by the state with such a trial. 

However, describing the right of trial as an immunity 

is probably a more informative an~ therefore better account. 

What is involved in a full account of this right is that it 

imposes certain limits on how government may treat accused 

offenders. That is, it may be seen as limiting governmental 

powers by placing certain conditions on them. Government 

has the right to prosecute offenders if and only if those 

conditions (e.g. trial by jury, assfstance of counsel, et~) 

are met. 

Furthermore, the result of not meeting the conditions 

is inval~dity of the government action. A trial which de

prives an accused of his right to a jury or his right to 

assistance of counsel is invalid: a mistrial. It cannot 

be legally recognized because the state has no legal 
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authority to conduct such a trial. The reason it does not 

have such authority is that the constitutional rights to a 

jury trial and assistance of counsel impose a disability on 

the state such that it has no power to conduct trials in 

violation of those constitutional conditions. Thus thinking 

of constitutional rights as immunities connects them to the 

limiting aspect of the constitution (which is a primary 

constitutional function). This demonstrates that more 

constitutional rights can usefully be construed as immunities 

than might be thought at first blush. However, it is un

likely that this is a necessary property of a constitutional 

right as such. If a constitution contained a positive 

requirement that the state, to be legitimate, must provide 

housing for 'all its citizens it would take a rather strained 

interpretation to construe that right as an immunity. Yet, 

one commits no fundamental conceptual error to include that 

sort of a requirement in a constitution. It is not like 

including a potato in a list of fruits which so changes the 

basic nature of the list that it can no longer be called 

a list of fruits with accuracy. A constitution with a 

governmental housing requirement clause would not thereby 

cease to be a constitution. 

Thus the most specific definition of a constitutional 

right which we may adopt at this stage is that a constitu

tional right is a claim (using "claim" in the general sense) 



against the state which is justified by the constitution. 

What this definition is meant to capture is as follows. 
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1. Constitutional rights are not conceptually restricted 

to anyone of the Hohfeldian distinctions discussed 

earlier. By using the general term "claim" we indicate 

that constitutional rights have no special conceptual 

properties in this respect which distinguish them from 

other legal rights. 

2. All constitutional rights are distinguished from 

other rights in that they are justified by constitutional 

considerations. This point is so obvious it needs no 

f h d · . h 92 urt er ~SCUSS~Orl ere. 

3. All constitutional rights are held against the state. 

This in itself is not a distinguishing feature since 

many sorts of rights, (for example, statutory rights) 

may be held against the state. What makes it a dis

tinguishing feature of constitutional rights is that 

unlike all other legal rights, constitutional rights 

generate duties of the state as a necessary element. 

The addressee of a constitutional right is always 

specified (i.e. it is always the state) because of the 

nature of the source of justification. 93 This is a 

92. What constitutional considerations are is far 
from obvious, however, and will be discussed at length in 
chapters 4 and 5. 

93. Discussed in chapters 4 and 5 infra. 
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controversial point, since it has been argued with some 

force that same rights, and in particular some consti

tutional rights are not correlated with duties all. Our 

position on the connection between constitutional rights 

and duties requires a good bit of exposition and defense 

which will be the subject of our next chapter. 



CHAPTER 3 

THE CORRELATION OF RIGHTS AND DUTIES 

I have taken the position that a (constitutional) 

right is logically correlated with a duty. This general 

position has been the object of controversy and confusion for 

many years. We may not resolve the controversy once and for 

all, but we can consider the issues involved, select the 

position which seems best, and make clear. what that position 

is and why it seems best. 

Toward this end, in section 1 we will review some 

historical background of the controversy which brings out 

some general considerations which'should be taken into account 

and also provides an overview of major alternative positions 

which have been taken by various philosophers and legal 

scholars. 

In section 2 we will consider contemporary criticism. 

I shall implement this discussion by focusing (primarily, 

or at least initially) on arguments put forward by Professor 

David Lyons, which are intended to refute the correlativity 

thesis in any form. Professor Lyons' arguments are considered 

by many to be the most sophisticated discussion of the topic 

in contemporary philosophy. I shall attempt to defend the 

correlativity thesis. 
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Finally, in section 3 I will apply our general 

discussion to a consideration of the special problems associ

ated with constitutional rights in particular. 

Section 1 - Some Background 

It was long thought that the necessary and sufficient 

condition for a right was simply a duty, i.e. that a right 

and a duty are logically correlative. Rights are just the 

obverse of duties, it was thought. As Richard Brandt put it, 

rights can be defined in terms of duties; the difference is 

merely a matter of the active and passive voice. 1 

It is generally believed that the originator of this 

view was Bentham, who thought that to have a right was to be 

the object of a beneficial duty.2 Speaking strictly of legal 

rights, Bentham argued that every right entails a duty and 

every duty a right. 3 This is the strongest formulation of the 

corre1ativity thesis, and it still has adherents. However, 

important questions have been raised about it. 

1. Brandt, Richard, ETHICAL THEORY: THE PROBLEMS 
OF NORMATIVE AND CRITICAL ETHICS (1959), ch. 17. 

2. See e.g. Bentham, J., AN INTRODUCTION TO THE 
PRINCIPLES OF MORALS AND LEGISLATION (ed. H.L.A. Hart, 1970); 
see also Hart, "Bentham on Rights," in RIGHTS, D. Lyons, 
ed. (1979). 

3. Bentham, supra note 2. 
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In recent years it has been argued that if the sphere 

of rights is extended to include moral rights the doctrine of 

correlativity cannot hold, for there are instances of moral 

duties that do not, indeed, cannot entail rights. 4 The sorts 

of duties being referred to are those generally termed "imper

fect duties" by moral philosophers. 5 They include duties to 

oneself, and duties toward indeterminate or unspecifiable 

persons. The example of the duty of charity is particularly 

apt for the purpose since if there is such a duty it is 

impossible that there could be a corresponding right because 

the very meaning of the term charity precludes it. Charity, 

of course, is not charity if the recipient has a right to it. 

This position could be addressed by denying that there 

is any such duty, but that seems to be a very unpromising 

line of argument. We do think that we have a moral duty--i.e. 

that we ought--to be kind or charitable to someone or other 

at some time or other, which is all the duty of charity is 

generally taken to mean. This is a commonly recognized moral 

requirement. To deny it would tend to undermine major moral 

systems and theories which presently fit that "social attitude" 

into a moral framework which explains its foundation and 

4. See e.g. Feinberg, SOCIAL PHILOSOPHY (1973) 
at 63. 

5. For discuss'ion of imperfect duties see e.g. Kant, 
1., FUNDAMENTAL PRINCIPLES OF THE METAPHYSIC OF MORALS (1798'). 
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relation to other "social attitudes." If we are looking for 

perspicuous explanations of moral terminology it appears the 

better course is to accept the argument and say that some 

moral duties generate rights, but some do not. Thus, a 

duty is not a sufficient condition for a right and the strong 

correlativity thesis fails; but the doctrine of correlativity 

is now often taken to claim only that although duties may not 

entail rights, rights always entail duties. I shall call this 

the "entailment thesis.,,6 

First problem: some fifty years ago John Wesley 

Rohfeld pointed out that the term 'right' has four conceptu

ally distinct uses in legal contexts. 7 The importance of 

Rohfeld's distinctions for the entailment thesis is that only 

one use is logically correlated with a duty. Rohfeld dis

tinguished four "legal advantages" which he called claim 

rights, liberties, powers, and immunities. Only claim 

rights were correlated with duties strictly speaking. 8 

6. The prior argument applies only to the broad 
class of rights which includes moral rights. Rowever, there 
are legal duties which may be. construed as "imperfect," e. g. 
the duty to stop at a stop sign is owed to no determinate 
individual but perhaps to all drivers generally. Cf. Feinberg, 
s¥prm note 4 at 63. Entailment, of course; is a much weaker 
c a than correlativity and may not be sufficient to capture 
the relation between an imperfect duty and an "imperfect right" 
or whatever we should call that corresponding relation. 

7. Rohfeld, Wesley, FUNDAMENTAL LEGAL CONCEPTIONS 
(1919, 1923); see text supra chapter 2 and accompanying notes. 

8. Id. 



In favor of the entailment thesis there are three 

ways we might address Hohfeld's points. 
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The first (which, in fact, was the position advocated 

by Hohfeld) is that although the term 'right' is used loosely 

to cover these four different legal relations it should not 

be. Such usage is sloppy and imprecise. It is prone to 

produce error. even important judicial error causing incor

rect determination of cases. Thus. we should refer to only 

claim-rights as true rights. and refer to liberties. powers, 

and immunities as 'liberties,' 'powe~s,' and 'immunities' 

since this would be conducive to promoting clarity of 

language. 

This is a very appealing suggestion except for the 

fact that it does nothing to capture the language as it is 

spoken. That is, the suggestion is one of linguistic 

reform. rather than neutral description. Therefore, whether 

we adopt this approach or not will depend on our purpose. 

It seems unlikely that it will be helpful to us here. 

The second approach we might take is to soften the 

notion of a duty. Thus, we could argue that although 

Hohfeld's distinctions show that the four legal conceptions 

do not correlate with duty strictly speaking, it does not 

show that they do not correlate with concepts that could be 

construed as variants of the concept of duty. Just as 

Hohfeld admits that it is only "loosely speaking" that all 
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these concepts may be called rights, it is just as reasonable 

"loosely speaking" to refer 'to disabilities, liabilities, . 

and so forth as species of d1.1ty~9 Or if we wish to retain 

the precise meaning of 'duty' we could argue that although 

rights do not correlate with duties they do correlate with 

some normative requirement or directive, of which duty is 

one, i.e. the one that correlates with claim-rights. Decid

ing whether to retain this argument or the prior one is a 

function of whether it is more useful to emphasize the 

similarities of these concepts or their differences. Does 

it seem more accurate to say there can be a right without a 

duty or not? That is what will tell us which is the better 

way to construe the concept. 

I think a clear way to view the problem is to 

consider the qUestion whether duties are entailed by rights 

as the ques tion whether the logic of '.- .. has a right ... ' 

forms a two place or a three place relation. If we are 

concerned with a three place logic, the three places will 

be of the form: 

a) R has a right to X against A. 

Where R is a rightholder, X is something ~o1hich R 

has a right to have or do, and A is an addressee against 

whom R holds the right. 

9. See the discussion supra chapter 2. 
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·If on the other hand, we need only be involved with 

a two place logic, the form will be: 

b) 

The question we are involved with is which formula

tion captures the essential properties of the concept of a 

right. Either the third place specified in a) is logically 

superfluous, or the formulation in b) is incomplete. 

Formulation b) corresponds to a position held by H.M. 

MCCloskey.10 What we need to know is just what, on 

McCloskey's theory does b) mean? McCloskey says that b) 

means that R is "entitled" to X.ll The next question, of 

course, is what does that mean? Since 'entitlement' is 

simply a synonym of 'right,' 'entitlement' as an explanation 

is a little less than illuminating. McCloskey recognizes 

this problem. 12 The use of the term entitlement is intended 

to facilitate a certain focus or emphasis of the theory, 

rather than to illuminate the logic of the concept. Thus, 

what McCloskey wants to do is to focus on the significance 

or importance of the second place of the relation. He says, 

for example,. that if I have a right to marry it is essentially 

a right of mine--a right to do something, and not primarily 

10. McCloskey, H.J. "Rights," Phil. Quart. 15 
(1965) at 115-127. 

11. Id. at 118. 

12. Id. at 119. 



a right against anyone. The importance of such a right is 

not in the obligations it may create in others but in what 

it enables or empowers me to do. 13 
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There are a number of responses that can be made to 

McCloskey's position. First, McCloskey is discussing moral 

rights, but the right to marry is a legal right in its 

primary meaning (although there are, no doubt, derivative 

moral rights associated with it. 14 ) Marriage is a social 

relation officially recognized by formal legal requirements 

or structures even in primitive societies. If there is a 

moral analogue (which there probably is, at some level of 

generality) it is not easily discernible with specificity. 

Nevertheless, let us grant McCloskey his example. Rather 

than merge the moral and the legal senses, however, we shall 

discuss them separately. 

Considered first as a moral right, what sort of 

right is this? Some might think it to be very general, such 

as, ~he right to conduct my private affairs without inter

ference. This certainly would fail to uniquely determine 

a right to marry, since it would not distinguish it from 

any other right to conduct private transactions. Further

more, it refers to obligations. 

13. Id. at 116, 118. 

14. See discussion supra chapter 2. 
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Some might think the construction should be more 

specific, like the right to make commitments of certain 

sorts (perhaps to cohabit, to share property, etc.) and to 

exact commitments from another in return. This would make 

it a variant of a right to contract--which it no doubt is. 

Two problems come immediately to mind regarding this 

formulation. First, it will not help McCloskey prove rights 

do not entail duties to construe the right to marry as a 

type of contract right. Contracts are generally considered 

to be paradigm obligation-creating devices or situations. 

Second, it does not capture anything particularly distinctive 

about a right to marry an~ thus is likely to be rejected 

as a clear explanation of that right. " 

In fact, any definition one dreams up seems to fall 

prey to these same two objections, which indicates two 

things. Reversing the order above, first it shows that 

the example is not a very good example of a moral right. It 

is a rather good example of a legal right,lS but I suspect 

that any moral analogue proposed will be inherently contro

versial as a statement of a moral right, in a way that some 

15. That is, it is a good example of one kind of 
legal right, namely a power. It is not a good example of 
say, a liberty. That problem may not be avoidable with 
regard to legal rights. There may be no best general 
example. That is not the same problem encountered when 
using it as a moral example. 
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other things would not be. For example my right that you 

keep your promise to me, or my right to not be lied to are 

probably noncontroversial examples. One might say if there 

are any clear examples of moral rights, those must be 

among them. Further, we could determine reasonably well 

what is morally required by examples involving promising or 

lying. But what is involved in the moral right to marry? 

Presumably that depends on what is entailed by the legal 

right to marry. Unlike promising, lying, or other more clear 

cut examples, the moral "right to marry," if there is one, 

offers very little in the way of insight into moral relations 

involving rights. 

Second, granting McCloskey the example as legal 

(and perhaps derivatively moral) -his arguments regarding it 

seem initially plausible, but on closer examination it seems 

incorrect to say that obligations are not fundamentally 

involved. In fact, it appears that obligations are 'neces

sarily generated on two levels. This is not immediately 

evident, I think, because the right to marry is both complex 

and vague, so that one does not immediately recognize exactly 

what its elements are. Thus, when McCloskey argues that the 

important thing about a right to marry is that it enables 

one to do something he could not otherwise do, we know that 

there is something correct in what McCloskey is saying. 
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One of the great jurisprudential contributions of 

both Hans Kelsen16 and H.L.A. Hart17 was to point out and 

explain that one very important function of law is to empower 

or enable people to do things--things like get married, and 

write wills--which they would be-unable to do if there were 

no laws to recognize things like marriages and wills. It is 

considered a fatal defect of the earlier "command theory" 

that it could not account for this significant function of 

laws of this sort. 18 McCloskey's examples are all taken 

from this segment of the law, and thus he is correct to 

point out that what is important about these rights, which 

follow from. "enabling laws," is that they empower people to 

do things they would not otherwise be able to do. 19 However, 

it does not follow from that point that they do not also 

generate obligations. On the contrary, without corresponding 

obligations these sorts of rights would cease to exist. 20 

16. See Kelsen, Hans, PURE THEORY OF LAW (1934) 
Trans. by Max Knight (1960) at ch. 29. 

17. Hart, H.L.A, THE CONCEPT OF LAW (1961) at 
chapters 8 and 9. 

18. See Austin, J.L., THE PROVINCE OF JURISPRUDENCE 
DETERMINED (1832). 

19. McCloskey is not arguing for an interpretation 
of rights as powers, howev~ He specifically argues against 
such an interpretation. 

20. Again this points to the importance of determin
ing the relation between rights and imperfect duties. 
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The most obvious obligations connected to the right 

to marry are the mutual obligations pledged by the two 

people who marry. Clearly, marital rights are simply 

specialized contract rights, and as such corresponding 

obligations are generated between two specifiable individuals. 

The rights of one correspond to the obligations of the other. 

What could a right to marry amount to other than the right 

to exchange vows of commitment? 

Oddly, McCloskey is not concerned with this primary 

level of obligation; he is concerned with whether the right 

to marry imposes duties on anyone else. 2l Consider what 

having a legal right to marry means at this level. Presumably, 

it is the right to attain a certain legal status--the status 

of married person. The question "is what could that mean 

other than that all persons falling within the range of that 

legal system (or perhaps, recognizing that legal system) are 

obligated not only to not interfere with, but also to 

recognize the status of that married person as married with 

any and all attached privileges. I am .at a loss to under

stand what it could mean other than that. 

If I have a right to marry--or a right to be married 

(for convenience of discussion) and that means that all other 

relevant people must recognize my status as married, then if 

21. See McCloskey, supra note 10 at 116 .. 118. 
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someone, say the IRS, refuses to recognize my rightful 

s~atus as married, they have violated my right. Now, under 

McCloskey's analysis either the IRS has no obligation to 

recognize my right or else they do have such an obligation 

but it just is not very important, i.e. it is not important 

enough to specify the third place of the logical relation, 

which is to say it is not entailed. Presumably McCloskey 

could not possibly mean the former, although that would be 

the strong formulation of his position--and the one consist

ent with his rejection of the entailment thesis. 

It would be surprising for a philosopher to think 

that if the only obligation generated by a right is the 

obligation to recognize the right then that is not signi-

f · h h 1 d h ·1 th' 22 S . th ~cant enoug to up 0 t e enta~ ment es~s. . ~nce e 

statement is general it looks as though no particular con

sequences follow from it. But that is not the case. A 

broad range of consequences follow from the obligation to 

recognize a person's marital status; it would just be 

22. Yet McClosker. notes that my right to marry 
includes the entitlement 'to have my act recognized . . 
Id. at 116. 

" . . , 
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tedious to make out the list. 23 But it is not true that the 

obligations are not significant even in general; and it is 

not true that nothing in particular follows from them. 

If I set up a toll boo.th on my property next to the 

Mudd River bridge (which is not on my property) but no one 

is under any obligation to pay a toll, is the Mudd River 

bridge a toll bridge? If I put up a sign that says "This is 

a toll bridge" which no one is required to pay any attention 

to, is the bridge a toll bridge? If the state legislature 

passes a statute declaring, "The Mudd River bridge is most 

assur.edly a toll bridge to be operated for the benefit of 

one, Milanich, who is hereby empowered to set up her toll 

booth on her property next to the Mudd River. This is not 

to be construed as creating any obligations whatsoever on 

the part of any persons at any time to pay any tolls." 

(Legislatures have done stranger things.) Has the legis

lature succeeded in creating a toll bridge? 

23. For one thing it creates a legally and socially 
recognizable class of people which may be differentiated 
from others for the purpose of imposing special burdens (e.g. 
tax burdens, or duties of fidelity or support) or according 
special privileges (e.g. legally or socially approved rights 
to cohabit and/or procreate) on the basis of being within or 
without the class. Therefore, just the recognition that a 
person, say, John, is a member of the class of married 
persons may be a reason in itself for treating him differ
ently from Fred, who is single. Suppose I were a woman 
looking for a husband, or an agent who was to evaluate them 
both for automobile insurance, or decide who should adopt 
a child. The list could go on indefinitely. 
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A toll bridge is not a toll bridge unless it is 

recognized as one, and recognizing something as a toll bridge 

just means recognizing the obligation to pay a toll to cross 

it. That is the consequence of something being a toll 

bridge. If no one anywhere ever has to pay a toll to get 

across a bridge, then there is no such thing as a toll bridge 

as we now use that concept. 

If no one anywhere is under any obligation to 

recognize any person's marital status, then there is no 

status of marriage, and consequently no right. Denying the 

obligations in such a case dissolves the right. Thus, the 

strong formulation is untenable. 

The weak formulation is equally untenable. If the 

denial of the correlative obligations dissolve the right 

then it cannot be the case that the obligations are not 

very important; they are entailed. McCloskey has 'not shown 

that the logic of a right only requires two places, he 

merely left the third place unspecified and unfocused. A 

closer look at his examples shows that duties are entailed 

by rights, contrary to his analysis. Thus, so far as 

McCloskey has demonstrated the entailment thesis holds. 

Secti"on 2 - Recent Criticism 

Perhaps the most devastating, as well as the most 

insightful arguments made against the correlativity thesis 

have been made by David Lyons in his article, "The 
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Correlativity of Rights and Duties. ,,24 Lyons argues that 

the relations between various rights and duties are so 

different that it is better not to say all rights correlate 

with duties because that general position obscures the 

significant ~ifferences in the relations. 

No doubt there are significant differences that 

should be recognized and captured, but the correct position, 

I believe, is the converse of that held by Lyons. That is, 

there is an important similarity--a shared property--that 

is roughly captured by the correlativity thesis, such that 

it is reasonable to hold the general view that any right 

implies a duty or alternatively, that an analogous relation 

holds--for example, that an immunity implies a disability-

and that relation is roughly analogous to that which holds 

between a right and a duty. 

Further, unlike Lyons, I believe it is not reasonable 

to simply assume that other properties of rights and duties 

are analogous, e.g. that legal and moral rights have the 

same properties (other than correlativity). 

Thus, while it is correct that there are important 

differences, those differences are best captured by identi

fying the distinguishing features of the rights and duties 

themselves rather than by denying the correlativity thesis. 

24. Nous, 4 (1970) at 45-55. 



At the same time, we must recognize and accomodate 

important differences pointed out by Lyons. It will be 

instructive, then, to consider his arguments in detail. 

Lyons' positio,n is as follows. 
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A paradigm of "tight correlativity" or the conceptual· 

correlation of rights and duties is the debt model. Thus, 

if Bernard owes Alvin $10, then we have equal reason to 

ascribe a right to Alvin and an obligation to Bernard. 25 

Lyons points out several features of the paradigm which are 

important to notice. First, this is an example in which 

rights not only imply duties, the rights and duties are 

necessary and sufficient for one another. 26 They are two 

ways of saying the same thing. Further, in cases such as 

the debt model the content of the right and duty are specifi

cally determined by one another. A full statement of one 

entails a full statement of the other. (In other words the 

paradigm Lyons is using is one of full correlativity--not 

the weaker version we have called an entailment relation.) 

The formal rule explaining this connection is that the 

content of the right f;.s related to the content of the duty 

-as the passive is related to the active voice. 27 Thus, the 

25. Id. at 46. 

26. Id. at 46-47. 

27. Id. at 48. 



right and the duty have the same content; they are just 

different ways of expressing some requirement of B with 

respect to A. 28 
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It is also the case, Lyons argues, that the paradigm 
. 29 

involves an active duty and a passive r~ght. Lyons means 

by "cctive" right a right to do something--a right to act, 

and by "passive" right a right to have some action performed. 

Thus, according to Lyons' account, the paradigm of the cor

relativity of rights and duties involves passive ri~hts and 

active duties which exactly specify each other's content 

since they are necessary and sufficient conditions for one 

another .. 

28. Id. 

29. Id. The active/passive distinction is usually 
construed to capture two kinds of negative rights or rights 
to two kinds of forbearance. Active rights are rights to do 
something--rights against interference with one's actions 
or liberty. Passive rights are rights against having certain 
actions performed against one (rights not to be done to in 
certain ways)--rights against interference with one's 
security. See the discussion in supra chapter 2, section 2. 
Lyons, however, uses the active/passive terminology to mean 
what is usually meant by "positive' and "negative" rights. 
Lyons says active rights are rights to do. That is the 
usual construction of an active negative right. But Lyons' 
passive rights are equal to positive rights because both 
are rights to have something done or to receive something. 
This is a very unusual use of the terminology. Nevertheless, 
we will adhere to the terminology as he sets it out. 
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However, not all rights fit that model, Lyons argues, 

and the differences are so significant that it is misleading 

to say that all these different relations may be captured 

by saying all rights are correlated with duties. Although 

it may be the case that all passive rights are correlated 

with active duties, at least some active rights do not imply 

duties. 30 For example, says Lyons, suppose Alvin has a 

right to speak in the park, and it is considered that all 

other persons have a duty not to interfere with him in the 

exercise of that right. What does that mean? It means, 

according to Lyons, that persons in the park may not do any 

one of a number of things: e.g. they may not drive Alvin 

from his soapbox and forcibly silence him; they may not 

threaten, kill, beat, kidnap, or"gag Alvin. However, Lyons 

points out, they may not do any of those things whether Alvin 

is acting within his rights or not. 3l Those duties are 

imposed without regard to Alvin's right of free speech. 

Except in a few extreme cases which may best be viewed as 

exceptions, we may never engage in such coercive conduct. 

Thus, we cannot say that the right follows from the duty, 

because the duty is imposed whether the subject (in this 

case Alvin) is acting within his rights or not. 32 Further, 

30. Id. 

31. Id. at 49-52. 

32. Id. at 52. 
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since the right is protected by these standing duties it can 

never be demonstrated whether the duty follows from the right 

or not. Counterexamples will be impossible, and since we 

have seen that the right does not follow from the duty, it'is 

not reasonable to simply assume the duty follows from the 

right. Thus, it is likely that all rights do not imply 

duties, and even if they do (a) there are some cases where 

it will be impossible to demonstrate that they do, and 

(b) since the differences are more important than the simi

larities, it is not reasonable to assume that they do. 

Therefore, it is not reasonable to· say that all rights imply 

duties. 33 

Lyons puts a good bit of weight on the difference 

between what he calls !!active" atid "passive" rights and 

duties, and argues that although passive rights (and active 

duties) fit the tight correlation model, at least some 

active rights do not. Let us consider (as Lyons does not) 

whether some do. 

If Mr. MacDougal and I sign a lease, then I have an 

active right to pay him rent, and he has a passive duty to 

accept it. That may sound a bit odd without a context but it 

could have a point in some cases. Perhaps for our purposes 

a better statement of the same situation would be: so long 

33. Id. at 53-54. 



as I comply with the terms of the lease, I have an active 

right to live in MacDougal's house, and he has a passive 

duty to let me. 
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A leasehold is, of course, a complex of rights, all 

of which could be determinately specified by conjunctively 

specifying all the terms of the lease. Further, it would 

be true that all rights held by one party would correlate 

with specific duties of the other. (E.g. if I have a right 

to pay five days late he has a duty to accept payment 5 days 

late; if he has a right to inspect the house every six 

months, then I have a duty to allow him to do so; if I have 

a right to have kitchen equipment provided and maintained 

then he has a duty to provide and maintain it, and so 

forth.) All rights and duties would be specifically deter

mined by the lease, and any that were underdetermined would 

be determined in court in terms of the lease. 

It seems to me that this is exactly analogous to the 

debt model,34 although my right is active and MacDougal's 

duty is passive. Consider a few other short examples. 

If I have prior permission, then I have an active 

right to cross Mrs. Rockwell's private property and she has 

34. There is the linguistic difference that 
express the relation by reference to a simple change 
active and passive voice would be extremely awkward. 
not think that can be the decisive element. 

to 
of the 

I do 



a passive duty to let me (unless and until the permission 

is revoked).35 
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If John promises me that I may use his tennis racket 

on Fridays, then I have the active right to use it and he 

has the passive duty to let me. This example points out a 

problem with the active/passive construction of rights and 

duties. Many situations may be construed either way with 

little or no change of meaning. 36 So it could be said of the 

above: if John promised me the use of the tennis racket on 

Fridays then he has an active duty to give it to me and I 

have a passive right to receive it. This does not always 

work, however. Supposing John and I are roommates and joint 

owners of one tennis racket, then I have the active right to 

take it or use it and he has only the passive duty to let me. 

These examples all seem to fit the model, although 

the rights are active and the duties passive. There are some 

35. This could not be done without notice, of course; 
i.e. she could not shoot me and then explain that she had 
changed her mind and revoked the permission, although I 
thought I still had the right. 

36. There are other problems with Lyons' active/ 
passive construction as well; e.g. some active "status" 
rights seem to generate active duties (in a most unseemly 
manner) and some status rights and duties are difficult 
to construe at all; that is, it is just hard to tell if they 
are active or passive. 
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features common to all the above examples (and to Lyons' 

debt example as well). They are all rights defined and 

described by H.L.A. Hart as "special" rights. 37 When we 

consider the identifying features of special rights we see 

that this is what accounts for the features of the corre1a-

tivity found in the paradigm. Special rights follow from 

special relations or agreements of some sort. They are 

rights to specific things between specific persons as 

specified by the relation, and apply to no one and to 

nothing else. This is why the content of the right is 

specific and determinate in such cases. This is why a 

complete description of the right exhausts the content of 

the obligation. What makes this all true is not the fact 

that the rights in question are passive rights--as we have 

seen--but the fact that they are special (in personam) 

rights. 

Lyons' free speech example differs from the prior 

examples in that they are all special while the right of 

free speech38 clearly fits in the category Hart called 

37. "Are There Any Natural Rights," Phil. Rev. 64 
(1955) at 175..;.191. In law thes'e are all in personam rights. 

38. That is, if we are speaking of the moral right 
rather than the constitutional right. This distinction will 
be discussed later. 



"general." General rights, according to Hart, are rights 

held by all persons against all other persons. They do 

not follow from special transactions or relations. 39 
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Thus, the problem rights are not active rights, but 

general rights. Several very important problems which Lyons 

points out appear to apply to all rights commonly referred 

to as general rights. 

l(a). Since the usual duties against interference 

are imposed without regard to the right, the right does not 

follow necessarily from the duty (i.e. the duty does not 

imply the right). 

l(b). Conversely, since counterexamples will be 

impossible, there is no way to demonstrate whether duties 

follow fram such rights or not, and it is not reasonable 

merely to assume that they do. 

Z. There is more involved in the content of the 

right than is fully specified by the duty--there seems to 

be the implication that the action is somehow morally per

missible, an implication not present in examples of special 

rights. 

3. The correlation between a special right and duty 

is specific and determinate, whereas if any duties are 

implied by general rights those duties are indeterminate 

39. Hart, supra note 37, at 181. 
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and vague. Thus, the implications are very different in 

the case of general rights, which can really only be said 

at most to imply some duty or other, rather than a specific 

duty of a specific person. 

Suppose we start with point 1, continuing the free 

speech theme (since it is likely to be one of the most 

favorable examples for Lyons' position). Suppose a young 

woman was walking in the park with her friend when she was 

suddenly overwhelmed by a surge of emotion most aptly 

described as some variant of patriotism. So she jumped 

up on a speakers' platform (which, luckily, happened to be 

just a few paces away) in order to address the unwary pas

sersby. Her friend, thinking her action a bit impulsive, 

said to her, "Listen, Mildred, get off that soap bOJt and 

quiet down!" To this Mildred coherently and relevantly 

replied, "What right have you to interfere with my freedom, 

Quincey? On what title of authority would you limit the 

free exercise of my guaranteed liberty?" To show that this 

is a relevant reply consider the following. 

If we were discussing legal rights: suppose Quincey 

answered Mildred by saying, "I am an officer of the Royal 

Mounted Park Guards, and you need a permit to speak in this 

" . 40 ld b park. It seems to me an appropr1ate response wou e, 

40. Meaning by "appropriate": within the realm of 
answers that would be morally legitimate in terms of her 
rights. 



"Good point. Quincey. I do not have a permit and I am 

getting off the box." 

95 

If we were discussing moral rights: suppose Quincey 

said. "Mildred. for many years people have come to this 

park for rest and quiet. There is another park available 

as a public forum near by. Here people have reasonable 

and settled expectations of tranquility and repose observed 

by all for the benefit of all. You should respect this 

last sanctuary as we all do." If Mildred agreed with these 

arguments she might well decide her moral duty was to speak 

elsewhere. 

On the other hand if Quincey's response to her 

question ("by what right ... ") had been. "Mildred. you are 

making a fool of yourself. and you are embarassing me right 

out of my sox!" an appropriate. albeit unsympathetic. 

response would be. "I am sorry. Quincey. I have a right 

to speak in this park. and embarrassment is no title of 

authority to interfere." Thus. whether or not Mildred may 

be legitimately stopped from speaking in the'park depends 

entirely on whether or not she has a right to speak. 

It seems to me that in constructing his example 

Lyons has overlooked the possibility of legitimate inter

ference. Consider his arguments. He says that Alvin may not 

be driven from his soap box and silenced by the crowd. 

The crowd. of course. has no right to forcibly silence 



Alvin (nor to assault, coerce, restrain, or abduct him). 

This is true (as Lyons correctly points out) whether 
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Alvin has a right to speak or not. 4l These duties have 

nothing whatever to do with Alvin's free speech rights. 42 

All this is absolutely correct. However, Lyons then goes 

on to say that these are "the usual ways of interfering 

with the exercise of someone's rights ... ,,43 and since the 

prohibition of these actions is imposed without regard to 

the right it cannot be the case that these rights and duties 

41. Lyons, supra note 24 at 49-52. 

42. They have to do with his right not to be 
assaulted,coerced, restrained, or abducted, however. That 
is, it still seems sensible to say with regard to those 
duties that they are correlated with rights. Lyons' point 
is that they are not correlated with the right of free sp,eech. 
He is assuredly right about that but it does not follow 
that no duty is correlative to the right of free speech. 

43. Lyons, supra note 24 at 52. There is a strange 
twist in Lyons' formulation here wnich ~e will assume is 
inadvertant since he takes no note of it and does nothing 
special with it. Technically there cannot be legitimate 
interference with Alvin's (or anyone else's) right. If I 
am legitimately entitled to interfere with Alvin's actions 
it must be because Alvin does not have a right to engage 
in those actions. I believe we should be talking about 
interference with actions here and not interference with 
rights. 
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are logically correlated. " ... [F]rom the fact that others 

are prohibited from acting in ways that constitute inter

ference with A's doing X it does not follow that A has a 

right to do X. So the ordinary legal and moral prohibitions 

which serve to protect someone in the exercise of his 

rights do not logically correlate with those rights since 

others are, in general, under such obligations even when 

one does not have a right to act as he does.,,44 

Lyons is correct that the right of free speech 

does not follow from any of the duties he cites. He is 

wrong that the actions he refers to are the usual ways of 

interfering (with free speech or other actions). In this 

country I suspect that the usual way of legitimately inter

fering with the actions of another is to call the police. 45 

Getting back to Mildred--if the passers by decide 

they have heard all they care to about the importance of 

44. Id. at 53. 

45. To anticipate a possible objection, it would be 
a mistake to conclude from that that no one is then able to 
interfere with another legitimately except police. If I have 
a noisy party and my next door neighbors (being uninvited) 
call the police, I will be making a mistake if I think that 
the people who are interfering with me are the police. The 
people who are interfering with me are my neighbors. (Of 
course, I am interfering with them too.) In this kind of 
context the use of police may be simply an enforcement mech
anism for individuals which is necessitated by the st.ate 
monopoly of certain forms of power. 



patriotically observing Arbor Day, they may find Quincey 

(perhaps unobtrusively hiding under a picnic table) and 

request that he stop Mildred's carrying on. If Mildred 
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has no legal right to speak they may in fact have the police

man remove her. If she has no moral right to speak they 

will not be wrong to do so. If on the other hand, she does 

have a right to speak (suppose she did get a permit, or 

needs none) she may enlist the aid of Quincey (embarrassed 

or not) to protect her from the hostile audience. Now, 

whether Quincey will be, or should be on Mildred's side or 

on the side of the Lovers of Silence (barring exceptional 

circumstances46 ) will be exclusively a function of whether 

she has a right to speak or not. 47 

I think this is a specific correlation, roughly 

analogous to the paradigm. At least it is analogous in 

this very important, indeed crucial, respect. Keeping in 

mind the idea of legitimacy, it makes no sense to say that 

Mildred has a right to speak in the park but there is some

one who at the same time is legitimately entitled to stop 

46. For example, if the crowd were extremely host~le 
a speaker might be removed (and thereby denied his right to 
speak) 'for his own safety. 

47. One problem is that we may not know if Mildred 
has a specific right on a specific occasion. (See the dis
cussion of concrete and abstract rights infra at ch. 2, §2.) 
We do know she has a general right, however; see also Dworkin, 
Taking Rights Seriously (1977). I call this determining 
the scope o,f the rights. 
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her. 48 Yet, this is equivalent to saying that everyone is 

not entitled to stop her or--that everyone must be under a 

duty not to stop her. Thus, like the paradigm case, if we 

extinguish the duty we extinguish the right and vice versa. 

They appear to be conceptually necessary and sufficient for 

one another, in the same way that they are in the paradigm. 

Thus, the right implies the duty and the duty implies the 

right. If that is correct, then Lyon's objections in l(a) 

and l(b) do not hold. 

If I am right about l(a) and l(b), then 2 mu~t be 

false. That is, it must be wrong that some moral implication 

is built into the general right that is not present in the 

paradigm special right. I believe Lyons is mistaken about 

this, but it is an understandable mistake. There is a 

difference between special and general rights in this regard, 

but it is not a difference in the conceptual implications. 

It is a difference in justification. That is, I believe 

Lyons is adverting to the justification of general rights 

which is to go beyond the specific conceptual content or 

ground. 

48. It has been suggested that my argument presup
poses that rights cannot conflict. Many do hold that, . 
however it is not necess'ary for me to assume that posit~on. 
I agree'that abstract legal rights often ~onflict (to, refer 
again to Dworkin's distinction discussed ~n ch. 1, §2 s~pra) 
but it is impossible for concrete legal rights to confl~ct. 
Thus, I need only arg~e that Mildred cannot ha~e a concrete 
legal right to speak ~n the park at the same t~e someone 
else has a concrete legal right to stop her. 
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To explain: Lyons points out that in the paradigm 

" ... the ground of the obligation is the title of the 

right ... ,,49 (and vice versa) so the reason Alvin has a right 

to $10 is because Bernard has an obligation to pay Alvin 

$10 and vice versa. A full specification of one is a full 

specification of the other. But this is not different from 

the free speech example. It may be specified in the same 

way exactly. Mildred has a right to speak just because 

everybody else has an obligation not to stop her. No doubt 

someone will object that that is not why Mildred has a right 

to speak in the park. It is because every autonomous person 

has a right not to be suppressed by any other (or something 

similar). But that is to go beyond the conceptual content 

to the general justification. Exactly the same point holds 

with respect to the paradigm debt example, and in exactly 

the same way. The reason Alvin has a right to $10 from 

Bernard is not because Bernard is obligated to pay him. That 

cannot be a reason in any interesting sense, because it is 

just two ways of saying the same thing. (It is like reply

ing to the question, "Why are you sitting out there all 

a10ne?" with the answer, "because there is no one with me." 

It gives no explanation in the sense of adding any informa

tion that is new. The reason Alvin has a right to $10 from 

49. Lyons ,supra note 24, at 46. 



101 

Bernard is because Alvin and Bernard entered or executed 

some prior arrangement or agreement which is recognized as 

generating a debt (e.g. a sale, or a loan). This is not 

part of the conceptual content; it is the justification. 

It explains why it is that the debt (i.e. the right and the 

obligation) exists. It is not a moral justification but it 

would still make sense to ask for a moral justification. It 

would make sense to ask why the prior agreement makes a 

difference (or generates those consequences). This would 

push the justification back another level (i.e. to a higher 

level of generality). An answer at this level would say 

something like: we recognize the validity or value of having 

debt-generating arrangements and we think that when people 

engage in such arrangements they·ought to pay the debt, and 

if they do not they are doing something wrong. They are not 

only doing something wrong in general, they are specifically 

wronging the person they owe (in this case Alvin). That 

is what it means for Alvin to have such a right. Now, it 

may be necessary to advert to the secondary level moral 

justification to fully explain special rights, but it is not 

ordinarily necessary to do so to explain Alvin's right in 

particular. That is usually considered sufficiently explain

ed by simply pointing to the debt. 

Now, how is Mildred's case different? Conceptually, 

I believe, it is exactly the same as to content. The 
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difference is in the justification. We do not justify 

Mildred's right by pointing to any prior special agreement. 

General rights do not rely on special agreements. They 

are justified by appealing directly to moral considerations. 

Hart considered this to be a distinguishing feature of 

special and general rights. 50 Thus, we may be more aware 

of the moral connection with general rights because the 

justification is' direct rather than indirect. This does 

not make the justification par.t of the specific conceptual 

content, however. Justification is ordinarily considered 

to be a normative process. To include justification in the 

concept is to avoid the normative issues as such by building 

them into the definition. Thus, I believe the answer to 

Lyons' second point is the conceptual implications are 

analogous in special and general rights although the justi

fication is different. 

Lyons' third objection points to a real difference 

and a real problem. Special rights are specific and deter

minate. How do general rights compare; and is that a 

conceptual problem that should be reflected in the termin

ology of the correlativity of rights and duties?5l 

50. Hart,' 'supra note 37, at 189. 

51. Here we must distinguishand
d 

treat
l 

s7pahratelwy 
constitutional rights, legal rights, an mora r~g ts. e 
shall consider first moral rights, ~i~ce they pos,e the most 
difficult problems for the cor.relat~v~ty thesis. Recall in 

. h 0 legal analogue to Hart's our earlier discuss~on t ere 1S n 
general right. 
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Lyons points out in the debt case, " ... the 

implications are specific, and the correlations deter-

minate.,,52 That is, we know exactly what duty and who's 

duty is implied by the right (and vice versa) without 

adverting to any extraneous considerations. Let us take 

the two items separately--the what and the who--in consider

ing how general rights compare. First, the who: General 

rights are defined as rights held by all persons against all 

others. Therefore they are specific, although they seem 

not to be. The "who" is not what will cause us problems if 

it is in fact what it is defined to be. Consider what 

follows from the fact that everyone has a duty of noninter

ference to everyone else. Do we know exactly who, then, 

holds the right? Yes. A universal can be instantiated by 

any constant. (x)(y) (if x has a right to speak, then y 

has an obligation not to interfere) is general because it 

is abstract; but it is at the same time specific because it 

covers everybody. "All" is specific. Now, if the right 

were held only by a whole lot of people against a whole lot 

of others, then it would not be specific because we would 

not know which people. 53 But we know in the case of a 

52. Lyons ,supra note 24, at 46. 
53. This is one problem I think we face with 

claims of positive "general" rights. They are not full 
fledged general rights. We do not even think they ought 
to generate duties against everyone. Thus, we do not 
know whom they hold against. 
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universal. Any person may be substituted for the variable, 

because the variable just stands for a conjunction which 

includes every person. 

It often seems as though this is not what is 

involved because in fact rights are asserted by specific 

individuals against other specific individuals. The reason 

the right is assertable, however, is that each person is 

an individual instantiation of "everybody," and the right 

holds against everybody. This is a different ground from 

special rights. There is no special relation, no internal 

limit. But this does not make it unspecific, because it will 

always be clearly specifiable in any given context. That 

is as specific as special rights are. 

Nevertheless, we must agree with Lyons that this is 

different; but is it more importantly different than similar 

with respect to the correlation of rights and duties? I do 

not think so. The significant difference is not in the 

relation between the rights and duties, but in the differ

ences between general and special rights. Differences of 

this sort are best captured by recognizing the difference 

between the sorts of rights involved: between positive 

and negative rights or between special and general rights, 

for example. To deny the correlation suggests that Mildred 

could have a right to speak in the park at the same time 

that someone else was legitimately entitled to stop her. 



That does not seem to me a coherent view, nor a helpful 

one. Thus, it seems that the correlation is still too 

important to allow to be obscured. 

The hardest question raised by Lyons is exactly 
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what duty is implied by a general right like the right of 

free speech; what right follows from a general duty of non

interference? In the case of Alvin and Bernard we know 

exactly what the right and duty are. But what about Mildred's 

case? Surely, that is a significant difference. Even if 

there is some sense in which we can say the persons are 

specifically detennined, getting around Lyons' point as to 

persons, we cannot say the content of the rights and duties 

are specifically detennined by one another. The rights and 

duties look pretty vague. We are talking about general 

rights, after all. 

I should like to offer two points regarding Lyons' 

position on this difficult matter. 

(1) Although there is commonly considered to be a 

general presumption against interference which follows from 

a general commitment to freedom as a basic value, this should 

not be confused with the obligation which follows from 

Mildred's right of free speech. Mildred's right is much 

more confined; it is also more specific. Some clear duties-

as we have seen--do necessarily follow from it. We cannot 

legitimately prevent Mildred from speaking. This duty is 
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usually construed as a duty not to interfere. The problem 

is we do not always know what constitutes interference. We 

do not know exactly what follows from having such a duty. 

What are the practical consequences of having a duty to not 

interfere? We know one thing. We cannot call the police 

and have Mildred removed. A lot of other things we do not 

know. May we sit in the audience and play bridge? Probably. 

May we sit in the audience and play trumpets? Perhaps not. 

Why? Presumably, if there is a difference it is because 

one activity is not thought to interfere and the other is. 

May we boo, hiss, laugh, and talk? How much? That gets 

harder to answer. What are we doing at this point? We are 

determining what constitutes interference. This, Lyons 

could say, is determining what the duty is-·,what is implied 

by the right. I would say, however, that we are not at 

this point determining whether a duty is implied. We know 

that. We are now trying to determine the scope of the duty. 

Lyons' position makes it sound as though we do not know if 

any duty is implied. 

What I think is correct and significant in Lyons' 

position is the recognition that it is often the case that 

the scope of the duty. Lyons' position makes it sound as 

though we do not know if any duty is implied. 

What I think is correct and significant in Lyons' 

position is the recognition that it is often the case that 
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the scope of the duty is not specifically determined by the 

right. When we talk about scope· (in most inst·ances) we are 

not talking about logical implication any more, because we 

are not talking about what necessarily follows, but what 

may follow; not what is implied by the right or duty, but 

how shall we construe the right and duty? This points out 

that (in the free speech case, for example) there is a 

span, or a range of actions conceptually acceptable as 

"interference. " From wi1hin that span we must select some 

to be considered permissible and some impermiss·ible. In 

order to do that we will have to advert to extraneous 

considerations. This proves Lyons is right, the implications 

are different. Some are specific, and some are broad. This 

is because some of the rights are specific and some are 

general. 54 Lyons' reaction to this is to adopt a certain 

pragmatic position. I think that position is exactly the 

wrong way to go. 

(2) Having gone through all this, I would like to 

offer one last argument against Lyons' pragmatic position. 

It is, appropriately a pragmatic argument. 

54. I do not wish to suggest that I think this point 
is not significant. On the contrary I think we will find it 
extremely important when we consider positive claims. I 
simply do not think Lyons' way of handling it solves anythin& 
Indeed, I believe Lyons' position creates more problems 
than it solves. 
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We are interested in the concept of a right here, in 

terms of what we can do with it. Consider what follows 

from Lyons' position. He has not succeeded in showing that 

rights do not imply duties (or vice versa) but only that the 

implications differ. So we are faced with strictly a prag

matic point; the differences are more important than the 

similarities so it would be better not to construe (or view) 

all rights as implying duties. It follows that we must 

decide the implications of rights and duties case by case. 

Then, presumably, we just do not know for any given case· 

whether a duty is implied by a right or not. Let us con

sider the (putative) cases where a duty is not implied. What 

do ·these "rights" amount to? 

If legal, I suppose, the'''right'' is a liberty, That 

is, it just means the action is not illegal (but it is not 

(necessarily) protected). So, I guess, legally, I am at 

liberty to sit in the audience and play my trumpet unless 

and until Mildred gets an injunction against me (or con

vinces Quincey that playing a trumpet constitutes interference 

with her right). My "right" to play the trumpet just means 

it is lawful. That is indeed, a different sense of the term 

"right. " The problem with Lyons' position is that it looks 

as if unless we find out on separate grounds whether a duty 

is contingently attached, Mildred's right and my liberty 

mean the same thing, legally. I am quite certain that is 
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false. I believe we have shown it is demonstrably false. 

and whether in other cases it is demonstrably false or not. 

it is much more misleading than helpful. We have other terms 

to cover the "permissibility" situations: liberty, license, 

privilege. We do not want or need "right" to mean the same 

thing. 

If we are speaking of a moral right from which no 

duty follows, what do we mean? We could mean a number of 

things, it is said. 

Joel Feinberg recognizes as a reasonable exercise 

of rhetorical license a "right" claimed by manifesto 

writers. which is really a claim based on natural need 

which, because of shortages or other factors, is not address

able to anyone. Feinberg gives these rhetorical rights 

their most plausible formulation. describing them disposi

tionally as " ... permanent pO'ssibilities of rights, the 

natural seed from which rights grow." He further points 

out that the practice of calling such claims rights is a 

way of expressing conviction and as such is certainly 

understandable. 55 

55. Feinberg ,supra note 4 at 67. 
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J.E.S. Fawcett, on the other hand, opts for keeping 

the distinction between rights and claims clear. 56 I would 

side with Fawcett in such circumstances for two reasons. 

First, one of the most important features of moral 

rights is that they constitute very powerful arguments re

garding the actions of others. The assertion of a right 

is one of the most potent weapons in our arsenal of human 

argument. It is my fear that the term may be irretrievably 

weakened if used as a synonym for the term "claim." 

Further, there is a certain misplaced irony--if not 

slickness--in saying the people of Biafra have a right to 

food--it is just that no duty follows from it. Perhaps 

someday, if. circumstances change, a duty will follow. At 

present, however, the people of Biafra have rights. They 

simply are not assertible against anyone. Unassertible 

rights look suspiciously useless. It would be better, I 

think, to call such propositions claims and reserve the 

terminologr of rights for circumstances in which--at a 

minimum--some consequence ought to follow from having them. 

Secondly, it strikes me that it is all too easily 

forgotten that the assertion of and the grant of a right 

has consequences for persons other than the rightholder. 

56. Fawcett, J.E.S. "The International Protection 
of Human Rights" in POLITICAL THEORY AND THE RIGHTS OF MAN, 
Raphael, D.D., ed., (1967) at 125,128. 
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I like to think of Robert Nozick' s metaphor which 

describes a right as a moral space carved out and reserved 

for the benefit of the right holder. 57 I would emphasize 

that it be remembered in the glorious, and often flamboyant 

process of asserting manifesto rights that what is being 

urged is not only that something be granted, but also that 

something be taken away, i.e. not only is something being 

"reserved-for," it is also being "carved-out-of." I do not 

intend this as an argument that fewer rights should be 

recognized, but that we are being less than responsible if 

we fail to recognize half the process. 

This I think is one of the (if not the) most signi

ficant features of the correlativity thesis. Even if it 

should turn out that ultimately a more complex logical 

structure is needed to spe~ify the general structure of the 

correlativity relation accurately, the correlativity thesis 

still serves as a general reminder that rights involve 

liabilities--or responsibilities--as well as benefits. 

We should take note that Lyons constructs the 

paradigm he wishes to refute in terms of the strongest 

notion of logical correlativity--thus, presenting himself 

with the easiest case. Even the easiest case he does not 

succeed in refuting. In fact, he offers no arguments to 

57. Nozick, Robert, ANARCHY, STATE, AND UTOPIA 
(1976). 
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disprove the weaker claim that rights entail duties. He 

simply tries to persuade us that it is not reasonable to 

assume that they do. We have argued that we need not assume 

that rights entail duties for failing to recognize that they 

do yields an incoherent position. 

At the same time, we must agree with Lyons that not 

all rights fit the "tight correlativity" paradigm. We 

recognized in the last section that there are generalized 

moral duties (imperfect duties) such as the duty of charity 

which are not correlated with any particular right. Yet 

we have found no examples of rights whi.ch do not entail 

duties. 

Eve~ so, it might be asked, if it makes sense to 

talk about generalized duties which generate no specific 

rights why is it not just as useful to be able to talk about 

generalized rights which entail no duties, or at least no 

specific duties?58 Why is one not just as sensible as the 

other? A person arguing this position with regtrd to moral 

rights is arguing for manifesto rights, the deficiencies 

of which we have already discussed. 59 

58. Note that positing (or arguing for) a right 
which entails no duty is quite a different matter from 
positing (or arguing for) a right which entails no specific 
or individualized duty. 

59. See discussion supra at chapter 3, section 1. 
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Our primary interest, however, is with legal rights. 

Given our prior analysis how or where does a generalized 

duty or a generalized right fit in? How do we account for 

the connection between them? Does it make sense to speak 

of legal duties which are not correlated with rights or 

legal rights which are not correlated with duties? If we 

use the terms "right" and "duty" loosely to cover all the 

Hohfeld distinctions, we must take note that every legal 

advantage"he described has a corresponding disadvantage and 

vice versa. Each has a logical counterpart which I have 

argued roughly corresponds to and is captured by the notions 

of correlative rights and duties taken broadly. Does that 

mean there are no generalized legal rights or duties? 

There certainly seem to be generalized legal duties. 

I have a duty to stop at stop signs which generates no 

particular right on any specifiable individual (barring 

additional circumstances).60 I have a duty to pay my taxes; 

but no particular individual has a right that I do so. The 

most sensible interpretation of such duties is that they are 

general duties which are not owed to anyone in particular, 

but, if owed to anyone, to the public at large. Let us 

examine these duties (1) to see if they are correlated with 

60. But cf. Cardozo's opl.nl.on in' Palsgraf, 
discussed supra chapter 2, section 2. 
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rights or not and (2) to determine where they fit and if 

they are captured by our prior analysis. 

Notice these are not the same as imperfect duties. 

It is not the case that I simply ought to pay my taxes or 

stop at stop signs sometime or other during my lifetime at 

my own discretion. These duties correspond more closely 

to Hart's notion of general rights (or duties) than Kant's 

notion of imperfect duties. It might be said that they are 

owed by all to all within that system. But that formulation 

is too strong, or at least it is too coarse. You may or 

may not have a legal right that I not run a stop sign but 

even if you do you may not enforce it. For example, you 

may not sue me for it unless I cause you damage. You may, 

presumably, report me to the autnorities. They would not 

give me a ticket, but that would be because of problems of 

evidence designed to protect other rights. So what does 

your right amotmt to? This may be what judges sometimes refer 

to as merely a moral right, meaning it is a right without 

a remedy at law. The result is you have no concrete legal 

right that I stop at a stop sign although you are morally 

entitled to expect that I do it. 

Perhaps the tax a~ample will be more illuminating. 

Do you have a right that I pay my taxes? I do not owe the 

money to you. You may report me if I -do not file or if I 

falsify records, etc. If you do I may be prosecuted in the 
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name of (or on behalf of) the State or the People, and will 

be required to pay the money to the appropriate agency of 

government which represents the state or the people. So as 

an individual what right do you have that correlates with 

my duty? You certainly have no legal claim-right in the 

usual sense. You have no liberty or immunity which is rele

vant to my deraliction of my civic duty. Do you have a 

relevant power? Not really. You may report me for my 

breaches but that is not a legal power. You have no power 

to change my legal status or any other legal relations which 

have to do with my duty to pay my taxes. The power to 

institute legal action with regard to these matters is with

in the discretion of the state. Thus, the civil relations 

we are discussing are rather like those we mentioned briefly 

in chapter 2 with regard to the criminal law61 (which also 

covers the standing duties Lyons discusses). There are two 

ways such duties can be handled. 62 

61. See supra chapter 2, section 2. 

62. Actually, in addition to the two discussed, 
there is a third way. We could deny that such generalized 
"duties" are duties, or at least that they are duties in the 
strict sense. Furthermore it might be poss'ible to distin
guish among different kinds of legal directives showing why 
some generate duties (e.g. general standards--such as the due 
care standard--of tort law). This would yield a more refined 
and restricted class of (general?) rights and duties to be 
accounted for in a general theory. 
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(1) We can say they are generalized duties owed 

to the state or to the public as a whole which are not cor

related with any concrete legal right of any individual, and 

therefore they should be considered to be legal duties with 

no corresponding legal rights. If we say that, we can still 

maintain that our analysis of rights is correct as it stands 

unless and until same example is found of a legal right with

out a corresponding duty. We have found only examples of 

legal duties without corresponding legal rights, and we have 

argued that denying the entailment thesis (Lyons to the con

trary notwithstanding) leads to an incoherent position. Thus, 

if we accept that there are generalized legal duties which 

are not correlated with legal rights we should maintain 

that the entailment thesis holds 'but that strong correlativity 

does not. 

(2) We can take the position that the general legal 

duties just discussed are correlated with legal rights (and 

thus the strong correlativity thesis does hold with respect 

to legal rights and duties) but that these rights like the 

duties corresponding to them are general, or perhaps abstract 

(in Dworkin's sense, more or less). 

If we say that, we 'need a more extended analysis 

to account. for the differences in the implications which 

hold between general (or abstract) rights and duties and 

those which hold between specific rights and duties (the 
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paradigm). Since we agreed with Lyons that the implications 

differ, more extensive analysis is needed to explain what 

is meant by the correlativity thesis in the general cases. 

Rather than do that in the present context, however, 

it will be more profitable to move on to a discussion of 

the connections between rights and duties in constitutional 

cases. It may be that the distinction we have just drawn 

will not matter in that sphere of discourse, and if it does 

it will be better to discuss it and draw our conclusions in 

that relatively more specific context rather than in the 

most general one. 

Section 3 - Constitutional Rights and Duties 

In chapter 2 I argued thqt a constitutional right 

is (1) a claim in the general sense of "claim." Although 

it may be (more often than is-generally thought) that con

stitutional rights are best construed as immunities, this is 

not a necessary conceptual feature. Thus, "claim" in the 

general sense is the best conceptual account of a constitu

tional right. (2) A constitutional right must be a right 

which is justified on constitutional grounds. As put, the 

statement can hardly be disputed. What it means, however, 

(i.e. determining what constitutional grounds or constitu

tional justification -are) can be and continue to be greatly 

disputed. This will be discussed in chapters 4 and 5. 



(3) A constitutional right always generates a duty on the 

state. This is the point which must now be defended. 
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Once again it will be convenient to use Lyons' 

discussion as a springboard. Lyons' free speech example 

adverts in part to constitutional rights. Constitutional 

rights differ radically from the debt paradigm. They are 

generally supposed to be rights held by all citizens against 

their governments (or against government officials in their 

official capacities). Whether this is a conceptually neces

sary feature of constitutional rights remains to be seen. 

That it generally holds can hardly be doubted. If it holds 

as a matter of conceptual necessity it may be argued that 

(at least) the entailment thesis holds as to constitutional 

rights, but that it holds in a specialized way. Let us 

consider Lyons' arguments against it. 

As Lyons points out, the constitutional right of 

free· speech is what jurists call an "innnunity." Innnunities 

correlate with (governmental) disabilities, and not with 

duties strictly speaking. It would be odd, Lyons argues, 

to construe this disability as a species of 'duty when it 

is so different from the usual case of a duty. First, upon 

whom does the duty fall? We might say the right implies a 

duty falling on legislators not to pass· or attempt to pass 

legislation transgressing the innnunity. Such a Congressional 

obligation Lyons sees asa "queer one" because members 
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violating it are not subject to ·civil or criminal penalty. 

They do not break the law; they simply fail to make law. 63 

This argument is not convincing, however. There is 

also a constitutional right against warrantless searches. 

Police officers who conduct warrantless searches are not 

(any more than members of Congress are) generally subject to 

civil or criminal penalties. Any evidence they unearth 

will be excluded from trial, and thus they will fail to ob

tain usable evidence (somewhat as.Congress fails to make 

law). Would we say that policemen are not under a duty to 

refrain from conducting warrantless searches? I think we 

would not want to say that. Police (and all other persons) 

are expected not to conduct warrantless searches. That ex

pectation follows from a clear directive of our most basic 

law. It is not ~erely a moral belief. 

Lyons' argument seems to be that legal duties are 

always enforceable against individuals. They always gener

ate some specific consequence. I believe generally speaking 

that is correct. It is a feature which distinguishes legal 

from moral duties. Although some special circumstance may 

override its enforceability, a legal duty (or right) is by 

nature enforceable. A moral duty (or right) on the other 

hand, is not necessarily enforceable at all. This, presumably 

63. Lyons, sup·ra note 24, at 51, 54. 
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is why Lyons argues that since no individual is subject to 

civil or cr~inal penalty for violating the constitutional 

Dmmunities just mentioned the disabilities which correspond 

to those immunities should not be called duties. Therefore, 

my right of free speech (or my right against warrantless 

searches) is an example of a constitutional right without a 

corresponding duty. 

There are several responses we could make to Lyons. 

First, it is not true that constitutional disabilities are 

not enforceable. Although civil and criminal penalties are 

not attached to such violations it is not true that no 

consequences follow. Any constitutional violation may be 

challenged in a court of law. If the violation is' proved 

it follows (at least) that the act in question is invalid. 

The fruit of the illegal search (for example) will be ex

cluded from use at trial. Some commentators (and judges) 

view this exclusion as a penalty leveled against police for 

the purpose of discouraging illegal searches. 

An analogy can be drawn to the case of legislators 

who enact laws which violate the right of free speech. Such 

laws can always be challenged in the courts by individuals. 

If constitutional violation is shown the act is invalid. 

The invalidation of one·s work product may be viewed as a 

penalty in the same way that the exclusion of evidence is. 

Thus, the duty is enforceable. 
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There is no conceptual feature which specifies how 

a duty must be enforced. It is certainly not a conceptual 

requirement that a duty must be enforceable by civil or crim

inal penalty. Since constitutional duties are special sorts 

of legal duties it is not surprising that special conse

quences may follow from breaching them. 

To maintain that there is no corresponding duty to 

my right of free speech, and no penalty for violating it 

suggests (at least to me) that no consequences necessarily 

follow from its violation. That is not true of constitu

tional directives. I believe it is not Lyons' intention to 

suggest that it is true. I believe he is focusing on the 

importance of seeing the difference between duties and 

disabilities. That is to be sure an important difference, 

and one which is relevant to many (if not all) constitutional 

rights. 

This leads to a second response which could be made 

to Lyons' argument. If Lyons is focusing on the importance 

of the difference between disabilities and duties he is 

committing a clear conceptual error in doing so. That error 

should be corrected. He is pairing a broad conception of 

rights with a narrow conception of duty to arrive at a con

clusion he can only reach by this linguistic slight of hand. 

In the strict Hohfeldian sense it is surely correct 

that my constitutional right of free speech is an immunity, 
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and that immunity correlates with a disability not with a 

duty strictly speaking. That does not prove that I have a 

constitutional right which is not correlated with a duty. 

It proves that if we are required to construe the terms 

narrowly I do not have a constitutional right of free 

speech. I have an immunity. It might well be more accurate 

to use the language more strictly. That is not the way we 

. generally use it but we could choose to use it that way. 

wnichever way we decide to use it we must adopt the ·usage 

consistently unless we stipulate to some exception or dis

tinction. Lyons does not do that. He uses "right" broadly 

and "duty" narrowly as though that were the only way to 

construe either of them. Since it is not the only way to 

construe either of them it does not prove his point. He' 

cannot have it both ways. He must either construe all the 

language narrowly or all of it broadly, or explain the in-
. 64 

cons~stency. 

A narrow construction, if consistently applied, 

does not prove Lyons' point, as we have noted. 65 A con

sistently narrow interpretation is not very satisfactory in 

64. This is not to say that there could be no reason 
for construing rights broadly and duties narrowly. Doing so, 
however, requires an argument and Lyons does not give one. 

65. It proves instead that there is no constitutional 
right of free speech (inter alia). 
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any case. It is usable to formulate a technical system of 

terminology for specialized purposes for a specially 

trained group of people (e.g. judges) who can be expected 

to use it in the same way a group of geologists might use 

certain terminology to enable them to communicate or analyze 

problems with a higher level of specificity than is generally 

useful to a lay person. The specialist (e.g. the geologist) 

may utilize such technical terminology and at the same time 

recognize that educated lay people can say more or less the 

same thing without it, at a level of generality which is 

adequate for general purposes. Lawyers and judges might 

use the language that way. (That, presumably, was Hohfeld's 

hope) . The problem is that only some of them do it. A 

second problem is that legal problems are not so easily 

separable from every day discourse as, say, scientific ones. 

At least at the level of discussing rights and duties, 

the language should cover common usage (at least common 

usage of lawyers and judges). That is what the narrow 

construction does not do. 

A broad construction can comport with ordinary use 

of the terms but arriving at an accurate account of it is 

complex and troublesome. A preliminary problem is determin

ing what the common usage is. For example, Lyons might 

argue that the term "right" is commonly used to mean claim

right, liberty, power, and immunity inclusively. Hohfeld, 



in fact, provides rather ample empirical evidence that that 

is true. Furthermore, most of us would agree that our own 

experience generally corresponds. More importantly for phi~ 

osophers, however, we can agree that generally speaking that 

is what the concept of a right means. (At least it is one of 

the things it means, i.e. one of its senses.) Thus, we 

have no real dispute so far. 

Next, Lyons could argue that "duty" is commonly used 

in the narrow way that Rohfeld urged. (This would be a ju~ti

fication for his narrow construction of "duty" and his broad 

construction of "right.") I believe that argtmlent is incor-

rect, or at least inconclusive. It seems to me that "duty" 

has came to·be commonly used very loosely to mean almost an~ 

thing that a given person ought to do. 66 I do not have any 

empirical evidence for this, but I will not pursue it in any 

case for I am more concerned with another problem: the 

logical problem. 

Just as we said that philosophers (or for that 

matter any English-speakers) could agree that the concept 

of a right means certain things in general (i. e. it is not 

improper to use it to mean liberty, power, immunity, or 

claim-right) we can also agree that it does not mean certain 

things (e.g. it is improper to use it to mean privilege).67 

66. See Feinberg, "Duties, Rights, and Claims" 
Am. Phil. Quart., 3 (April 1966). 

67. It may be noted that privilege is generally 
contrasted with right. 



The question is what does "right" ~ if it is not 

associated with "duty" in some sense or other? It reduces 

to privilege unless some associated or correlative concept 

which means something like duty is substituted for "duty." 

For example we could say (as Lyons did) that the constitu

tional right of free speech is not correlated with a duty 

but with a disability. What does the term "disability" 

tell us in this context? From the use of the term "dis

ability" we know specifically that the possessor of the 

disability lacks the legal power to change legal relations 

with regard to that disability, and in particular with 

regard to the right which is correlated with the disability. 

That is just to say that we know.a disability is correlated 

with an immunity. A disability is a particular kind of 

legal disadvantage, and specifying the kind of legal dis

advantage that is involved also specifies the kind of 

right that is involved. Using the term "right" as corre

lated with "disability" is not incorrect (although it mixes 

levels of specificity) because "right" is a more general 

term which signifies a category that includes "innnunity." 

It would, of course, be incorrect if the right in 

question were not an immunity. Suppose the right in question 

were my statutory right to collect my social security pension 
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(which is strictly speaking a claim-right). In that case I 

am not wrong to call my "claim-right" a right. The mistake 

is saying it is correlated with a disability. Let us use 

another example. Suppose the right in question were my right 

to make out a will which bequeaths (or for that matter does 

not bequeath) one half of all my property to you. That 

right is a power. It is not wrong to call it by the general 

term "right." It would be wrong to say it is correlated 

with a disability. It is wrong because the term "disability" 

is only used in the restricted or technical way in law. 

Presumably, we could use any of the Rohfeld "disad

vantages" as a general term to correspond to "right" as a 

general term. We must use something to capture the correla

tive disadvantage or "right" reduces to "privilege." We 

need not have a general term for that purpose, however. 

This all comes down to two questions. (1) Do we 

want a general term of legal disadvantage to correspond 

to the use of "right" as a general term? (2) If we do, 

why should that term be "duty?" 

I believe the answer to (1) should be "yes," for 

several reasons. We do want such a general term, first, 

because it is convenient for general discourse. Second, 

it is confusing to have a term like "right" which is used 

in both a specific and a general sense, when the specific 

sense has a logical correlative, but the general sense has 
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several logical correlatives each of which corresponds to 

a specific subcatagory of the right, but none of which 

covers the right in general. Third, having a general term 

of disadvantage responds to the point that there is a 

thread of similarity running through all the distinguishable 

legal disadvantages (perhaps, simply that they are all legal 

disadvantages which correspond to some kind of right). 

The distinctions are useful because they allow us to express 

differences. A general term is useful because it allows us 

to express similarity. Thus, a general term of legal dis

advantage is desirable. 

Supposing we do want a general term, then, why 

should it be "duty'l" Begging pardon for the pun, there are 

disadvantages associated with the term "duty." Not the 

least of them is the fact that "duty" is used in a specific 

sense as well as a general one. (This is, of course, the 

same problem. we have with the term "right".) In fact the 

whole area could be much clearer if we adhered rigidly 

to the narrow Rohfeldian usage and made up some completely 

distinct terms, say, "crob" and "wol" to mean "right" and 

"duty" in the general sense respectively. 

The problem. with Rohfeld's proposed usage is that 

although beautifully clear, it leaves us with no general 

terms when we need ,general terms. The problem with stipu

lating new terms is that they will be strictly technical 
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to any common usage at all. 

Thus, the reason to use "duty" as a general term 
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is simply because we need some general term. There is 

presently no other term which will serve the general purpose 

better, presuming that we need the broad terminology (not 

rather than, but) in addition to the narrow. 

The major problem is that if we adopt a broad inter

pretation we are back to a specialized version of the 

problem of generalized rights and duties which we left 

dangling unsatisfactorily at the end of the last section. 

Perhaps the problems in this narrower context will not prove 

as intractib1e as those encountered in the last section. 

If I have a right of free speech which generates 

a duty on Congress not to pass laws which infringe my 

right, do I have a right against each individual congress

man? Does each have a duty to me in the same way Bernard 

has a duty to pay Alvin $1007 

There is, as we have already noted, a difference 

in enforcement. Alvin may specifically enforce his claim 

.against Bernard. The enforcement of my claim might be 

called collective. The enforcement goes against the entire 

group. That makes it something of an analogy to Hart's 



129 

general (moral) right68 with certain restrictions added to 

it. That is to say, it is a right (of all) against all 

who are within the designated groups. 

We may recall from our earlier discussion that 

general rights do not cause problems for the correlativity 

thesis as to the specificity of persons, because general 

rights involve universal claims. Universals are specific 

because they apply to every person in the group conjunctively. 

So long as the group is specifically determined by the 

governing criterion (in this case the Constitution) the 

persons within the group are specifically determined as well. 

We may note here that the right we are discussing is 

not exactly Hart's general right. First, the groups involved 

are distinct. One is the group of all citizens (the right

holders). The other is the government and all relevant 

government officials in their official capacity (the "duty

holder"). These groups are specified by the relevant document 

or institution (i.e. the constitution), which makes the 

right something like a special right (e.g. a contract right, 

or statutory right). Thus, the right is somewhere between 

a special right and a general right. Let us call it a 

"relative-general" right. We will find that in accord with 

our earlier arguments· it appears that the strict correlati

vity thesis holds with regard to constitutional rights. 

68. See discussion supra chapter 3, section 2. 
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The difference to be captured is not in the correlativity 

of "advantage" and "disadv~ntage" or "right" and "duty." 

The difference is that we are speaking of a relative

general right when we speak of the right of free speech, 

and of a special right when we speak of Bernard's debt to 

Alvin. As we argued earlier, the better way to explain 

the differences in various relations we call rights and 

duties is to recognize that there are different sorts of 

rights and duties (e.g. positive and negative, or special 

and general, etc.) Denying the correlativity thesis does 

not explain the differences. 

Finally, if we are going to analogize constitutional 

rights to (qualified) general rights we must recall that 

the real problem for the correla~ivity thesis with regard 

to general rights was in determining the content. The 

content of a special right is specifically determined by a 

statement of either the right or the duty. The content of 

a general right (or duty) is vague, undefined or indetermin-

ate. 

I believe what this points out as to constitutional 

rights is that (for the most part) they are abstract. 69 

Most constitutional provisions are abstract. Ronald Dworkin 

has explained that the difference between abstract and 

69. sees,£prfi chaJ?ter 2, and Dworkin, supra note 47 
for a discussion 0 t e p01nt. 
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concrete rights is a matter of degree. 70 In the same way the 

difference between special, relative-general, and general 

rights is a matter of degree. There are not two clearly 

separable classes of rights--special and general--the former 

being determinate and the latter indeterminate. They are 

two ends of a spectrum. 

It is easy enough to say Bernard's duty to pay Alvin 

$100 is specifically determined by Alvin'.~ right against 

Bernard for $100 when this is true by stipulative example. 

What makes Bernard's duty specific and determinate is that 

we hav~--by stipulation--a clear, specific and determinate 

statement of the right. As often as not relationships, even 

apparently specific relationships, are not so clear. This 

indeterminacy of relationships makes the usual statement of 

rights indeterminate as well. Some express this difficulty. 

by saying something like, "I have a right (for example) of 

free speech, but no determinate duty follows from it"; or 

as Lyons put it, a statement of the right does not specify 

the content of the duty. I do not think this is the best 

way to express the problem. 

I believe the problem is that we do not have a clear 

statement of the right. Not only do we not know the content 

of the duty, we do not know the content of the right. They 

are two ways of saying the same thing. 

70. Id. 
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This may appear to beg the question as to the 

correlativity thesis but in fact I mean to advert to our 

earlier discussion regarding the problems of determining the 

scope of rights. 71 What does it mean to say I have a right 

but no determinate duty follows from it? It means I know 

that I have a right but I do not know what duty follows from 

it. What does it mean to say that? I believe it must mean 

that I do not know exactly what the right is. 

The best treatment of this problem is in terms of 

Dworkin's distinction between abstract and concrete rights. 

According to Dworkin, this distinction is a matter of degree, 

abstract rights being general political aims which are not 

specifically weighted in a particular circumstance, and con

crete rights being those which are more precisely defined 

and weighted. 72 

If we view the problem in terms of this distinction 

what does someone mean when someone says he has a clear 

right (say, of free speech) but no determinate duty follows 

from it? It means that he knows that he has an: abstract right 

of free speech. It is clear in the sense that it is certain. 

He need not go to court to find out if he has a right of 

free speech. It is clear (i.e. certain) that he has ·such a 

71. See the discussion of "scope"supra, chapter 3, 
section 2. 

72. Dworkin ,supra note 46. 
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right (in the abstract). But in a particular circumstance 

he may not know what follows from having the right. So 

he may say he knows he has a right but he does not know what 

duty follows from it. In fact, however, he does not know 

what concrete right follows fram his abstract right. That 

is, he does not know the scope of the right or the associated 

duty. His abstract right is clear in the sense that it is 

certain but it is unclear in the sense that it is indeterm

inate. 

Here again, the failure to distinguish different 

sorts of rights leads to the erroneous belief that the 

correlation between the rights and duties has changed, but 

we can see that the differences are better explained on 

other grounds. With regard to cOnstitutional rights, so 

far as we have been able to discern, the strong correlativity 

thesis holds, although we must qualify it with an explanation 

of how the implications may differ with respect to different 

sorts of rights. 

Thus, we arrive at a final formulation of our basic 

working definition of a constitutional right. At the con

clusion of chapter 2 we decided that the most specific 

definition we could reasonably adopt is that a constitution

al right is (1) a ,claim (using "claim" in the general 

sense), (2) against the state, (3) which is justified on 

constitutional grounds. What that definition is meant to 



capture as explicated and defended in chapters 2 and 3 is 

as follows. 
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1. Constitutional rights are not conceptually restricted 

to anyone of the Rohfeld distinctions. (Although more 

often than not constitutional rights are immunities, this 

is not a necessary conceptual feature.) By using the gen

eral term "claim" we indicate that constitutional rights 

have no special conceptual properties in this respect which 

distinguish them from other legal rights. 

2. To call constitutional rights "claims in the general 

sense," as we have been using that terminology, is to say 

that they are legal rights which conform to the following 

complex definition. A legal right is a complex structure 

in which 

a) One element is conceptually necessary (namely, 

Wellman's core element); 

b) The other elements distinguished by Rohfeld are 

conceptually associated (meaning only that they are 

conceptually consistent with and reasonable infer

ences from the core element); 

c) the connecti~g factor between these elements is 

conceptual consistency plus the factual contingency 

of legal enactment or recognition (which justifies 

calling them legal rights); 

d) what distinguishes these elements from other sorts 
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of legal advantages (and makes them conceptually 

consistent) is that they all conform to the follow

ing general conceptual pattern: 1) they are all due 

on demand; ii) they all hold or prevail only if 

valid or justified by appeal to the legal system; 

iii) they all generate corresponding duties; 

e) finally, these elements, taken together, function 

to delineate a sphere of autonomy to the right

holder or to protect an interest perceived as one 

which ought to be protected by the state. 

3. All constitutional rights are held against the state. 

This in itself is not a distinguishing feature since many 

sorts of rights, (for example, statutory rights) may be held 

against the state. What makes'it a distinguishing feature 

of constitutional rights is that unlike all other legal 

rights, constitutional rights generate duties of the state 

as a necessary element. The addressee of a constitutional 

right is always specified (i.e. it is always the state) 

because of the nature of the source of justification. When 

we say constitutional rights are always correlated with 

duties of the state we use the term "state" to refer to gov

ernment collectively or to individuals in their official 

governmental capacities (but not to private individuals). 

We use the term "duty" in the general sense (as we used 

"claim" in the general sense) to cover all the Rohfeld 
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distinctions. That is, we can view the Hohfeld distinctions 

(duty in the strict sense, liability, disability, and no

right) as specifications of "duty" in the general sense. 

This is useful because it captures the idea that there is 

a similar property (as well as distinguishing properties) 

in all the Hohfeld "disadvantages"; it maintains a symmetry 

in our theoretical apparatus (i. e. we have both a "claim" 

and a "duty" in the general sense which correlate with one 

another); finally, it provides terminology with which to 

express distinctions or refinements of complexity within 

the correlativity relation of rights and duties while still 

maintaining that the correlativity thesis holds with regard 

to constitutional rights. 

4. Constitutional rights are not special (or in person~ 

rights in the usual sense. Nor are they general rights in 

the usual sense. We used the term "relative-general" rights 

(for lack of a better one) to express the notion that con

stitutional rights are abstract rights held by all citizens 

against their government. The idea here is to note that 

although the correlativity thesis holds with regard to 

relative-general rights the relation differs (in degree but 

not in kind) from the paradigm special (or "in personam) 

right in so far as the content or scope of the relative

general right (and duty) is indeterminate because it is 

abstract. Determining content requires the normative 
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interpretation of what is justified by the governing standard 

or criterion, i.e. the content of a constitutional right 

adverts to the specific content of the particular con

stitution which justi~ies it. 

5. A constitutional right may be positive or negative. 

Since constitutions are basic, limiting documents the focus 

of their requirements will generally be negative,' but there 

is no conceptual feature which requires one sort of right 

or the other. Thus, whether constitutional rights are 

positive or negative depends on the content of the specific 

constitution. 

6. Finally, to say that a constitutional right is a 

legal right,rather than a moral right is to say that it is 

institutionally justified. The institutional ground which 

justifies such a right is a constitution. It is a matter 

of conceptual necessity that a constitutional right to be 

a constitutional right must be justified on constitutional 

grounds. However, conceptual necessity will take us no 

further with regard to justification. 

Determining justification is a normative endeavor. 

Constitutional justification is normative analysis of a 

very interesting, complex, and specialized sort. Examining 

what sort of analysis it is will form the subject matter of 

part II. We have referred to justification in crucial ways 

and at crucial places in our preceeding analysis. The 
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conclusions we have drawn are not independent of it. Thus, 

we will now turn to an analysis of the elements and require

ments of constitutional justification. 



PART II 

NORMATIVE ISSUES: 
WHAT IS CONSTITUTIONAL JUSTIFICATION? 

CHAPTER 4 

SOME NORMATIVE THEORIES OF JUDICIAL REVIEW 

A constitutional right must be justified on 

constitutional grounds. The language of the Constitution 

is broad, however, and the implications which follow nec

essarily from it are few. Interpretation is ~equired but 

the Constitution does not itself specify how it is to be 

interpreted. So constitutional rights are largely indeter

minate (abstract). The existenc~ (or recognition) of 

specific (concrete) constitutional rights depends on the 

interpretation of the Court. Thus, judicial review is a 

necessary but not a sufficient condition for a (concrete) 

constitutional right. That is to say, if a person has no 

right to judicial review of a matter (say, he would like a 

particular street paved and has good reasons to support a 

claim that it would improve traffic and safety conditions 

and therefore ought to be paved) it follows that he has no 

constitutional right with regard to that matter. If he does 

have a right to review (say, he claims to have been defraud

ed in a business deal) it does not follow that he has a 

constitutional right, because his claim (as well as his 

139 
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right, if he wins) may be based on statute or common law. 

If he has a right to review on constitutional grounds (sup

pose his claim is that he has been denied effective 

assistance of counsel in violation of the Sixth Amendment) 

it does follow that he has what we have called an abstract 

constitutional right. Thus, a right of review on constitu

tional grounds is necessary and sufficient for having an 

abstract constitutional right to the thing claimed. For 

example, if Joe is entitled to review of his claim that an 

act of Congress improperly impairs his free speech, that is 

necessary and sufficient for saying he has an abstract con

stitutional right of free speech. (This is not to be 

confused with his right to judicial review (which, if he 

has it, is concrete, not abstract). It is trivially true 

that if he has a constitutional right of judicial review, 

he has a constitutional right. 

A right of review on constitutional grounds is not 

sufficient for a concrete constitutional right, however. 

Suppose Joe fails to prove his case. It follows that al

though he has an abstract right of free speech, the scope 

of the right does not extend as far as he hoped and conse

quently he does not have a concrete right even though he was 

entitled to (and got) review. Thus, judicial review and 

constitutional rights are closely connected yet distinct. 
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The justification of judicial review and the 

justification of constitutional rights are not the same 

thing but again are closely connected. Another way of 

putting the point is this. The considerations which are 

relevant to and the requirements (or limits) which are im

posed by a correct account of the proper role of the Court 

as an institution of government (which determines in part the 

appropriateness of judicial review) are not the same as 

those relevant to and imposed by a correct theory of judi

cial reasoning (which determines the correctness of ascribing 

constitutional rights). The two are distinct. For example, 

judicial review can be justified on policy grounds such 

as considerations of the proper allocation of power among 

branches of the government or of institutional efficiency 

without adverting to considerations of constitutional rights. 

Yet the two are closely connected. Construing the 

Constitution broadly gives the Court more power. Construing 

it narrowly limits the Court. Thus, one's position on the 

proper role (or posture) of the Court affects one's view of 

the proper construction of the Constitution. By the same 

token, broad interpretation grants more constitutional rights 

(and duties) while narrow interpretation leaves more open to 

the political processes. Thus, one's views about the reason

ableness of ascribing such rights (or drawing such infer

ences) may affect one's view regarding the proper role of 
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the Court. There are many subtlties in these interrelations. 

An account of constitutional justification requires a con

sideration of both judicial review in terms of the 

institution of the Court, and judicial reasoning in terms 

of the implications of the Constitution. There is much 

overlap. The distinction will never be as sharp or as total 

as we have drawn it here (which is none too sharp or total). 

Maintaining this connection/distinction, we will 

begin with a brief preview section of same basic elements of 

judicial reasoning. This little section is in this chapter 

simply because we cannot avoid the subject altogether at 

this point, even though it is not the topic of interest in 

this chapter. Judicial reasoning will be covered in much 

more depth in the next chapter. 

The focus of this chapter, the~, is a consideration 

of major normative theories of judicial review, in particu

lar the theories of natural law (§2), legal realism, 

reasoned elaboration, and legal positivism (all considered 

under skepticism in §3). We will view these theories with 

a special emphasis on their application to constitutional 

adjudication. In §4 I will attempt to accomodate some 

problems for the account which seems the most reasonable. 

We will find--as is not surprising--that no one theory 

handles everything. 



Section 1 - Judicial Reasoning 

Constitutional reasoning is a subset of judicial 

reasoning in general. It is often said that the basic 

pattern of judicial reasoning in "mine-run" cases is 

"reasoning by example. ,,1 

Professor E. H. Levi explains that this sort of 
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reasoning is a three step process. First, a similarity 

between the case at bar and an earlier case will be found. 

Second, the rule of the earlier case will be articulated. 

Third, the rule of the earlier case will be applied to the 
2 case at bar. 

It is quickly pointed out that many cases require 

forms of reasoning not covered by the above description. 3 

For example, cases "of first impression" present novel 

situations which are not amenable to reasoning by example 

since they are by definition unli~e prior cases. In other 

cases the court may reject its own prior rule as unsound 

thereby eliminating prior examples. Finally, some cases 

1. Levi, E.H. An Introduction to Le 
(1949), Wasserstrom, The Ju ~c~a ec~s~on 
heimer, Edgar, Jurisprudence: The Philosophy 
the Law (1962). 

2. Levi, supra note 1, at 1-2. 

3. E.g., Perry, Thomas, Moral Reasoning and Truth 
(1976) at 78-77; Bodenheimer, Edgar, liA Neglected Theory of 
Reasoning," 21 J. of Legal Ed. 373, at 375. 
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involve competing examples which offer conflicting rules and 

which appear to be equally applicable to the case at bar. 

There may be no high~r order standard which tells how such 

a conflict is to be resolved. Reasoning by example is 

unfeasible in any of these situations. 4 Thomas Perry points 

out that these problematic cases determine the rules more 

than the prior ~les dictate how the case must be decided. 5 

There is an interplay between the two which is often refer

red to as the "growth of case law rules"G or the "dynamic 

aspect" of the connnon law. 7 Levi reflects the concem of 

many when he finds the judicial manipulation of such rules 

from case to case a necessary but disturbing feature of the 

common law system. B If the law is indeterminate such that 

a particular decision cannot be demonstrated as rationally 

4. Perry ·supra note 3 at 7B-79; Bodenheimer sfipra 
note 3 at 375. -Note that Perry and Bodenheimer list t e 
same three types of situations as the major instances in 
which the basic "reasoning by example" will be insufficient. 
Neither represents this as an exhaustive list. Bodenheimer 
also mentions another situation (citing Llewellyn, Karl, 
The Bramble Bush (1951» in which the court drops out all 
reference to the factual settings of the prior case and sim
ply reasons deductively from the prior rule as though the 
rule were a general axiom. This will be discussed in ch. 
4, section 3. 

5. Perry, supra note 3, at BO. 
G. Id. 

7. Levi, supra note 1, at 2. 

B. Id. 
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required or superior, how can a judge be justified in 

imposing his opinion in such a case? How can such law be 

considered legally justified? 

Perry argues that even though there may be no 

uniquely correct decision in such cases--even though "we 

lack a method of identifying 'true' legal conclusions in 

such cases"--judicial decision making in them constitutes 

rational justification nonetheless. 9 There are familiar 

requirements for good judicial work. Perry sets out four 

of these (which we shall collapse into three). First, a 

good judge must be well informed. He must take into account 

all the relevant facts of the case as well as all relevant 

legal standards--precedents, statutes or legal principles. lO 

Second, a good judge must be impartial. He may not give 

special weight to his own interests or to special interests 

of the parties which are not relevant to the issue of the 

9. Perry, supra note 3, at 77. 

10. Id. at 85. Note that the rigors of modern con
stitutional adjudication may in some sense preclude the 
Supreme Court from meeting as high a standard in this regard 
as might be expected of a lower court. On this ground, 
ironically, it could be argued that rational justification 
may be possible at lower level courts but not at the Supreme 
Court level if the same standard of "well-informedness" is 
required for both. Even so the requirement of being well 
informed is not intended to be a standard which is impossible 
to meet. It may be best interpreted as a standard which 
requires reasonable efforts to be as well informed as 
possible under the circumstances. 
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case. ll That is, he must decide the case on grounds he woUld 

be willing to apply generally. Third, a good judge must be 

"sincerely rational. ,,12 The point of this requirement is 

. that a judge may not reach any result he personally prefers 

so long as he is able to give a plausible legal justification 

for it. He must reach the decision he honestly believes 

is best supported by the best reasons. 13 

All these requirements correspond to requirements 

for rational judgment or rational decision making formulated 

by philosophers in other contexts. 14 Thus, if it is appro

priate to impose such conditions on judges, then it is also 

appropriate to view judicial decision making as a particular 

type of rational justification. 

Yet a much fuller account of judicial reasoning in 

difficult cases is needed. Professor Edgar Bodenheimer 

11. Id. at 85, 86. Perry characterizes this as two 
requirements. (1) The judge must be im~artia~ as ~o the . 
parties involved. (2) The judge must ~~sgua17fy ~~self.~f 
he has a conflict of interest. The d~st~nct~on ~s genu~ne 
but we may treat the two as two forms of bias. It may be 
argued (and has been argued) that impartiality is an impos
sible standard to meet. The claim is discussed at some 
length in section 3 infra. 

12. Id. at 86. 

13. Id. at 86. See also Levi, supra note 1, at 266, 
or Jaffe, C.L. English and American Judges as Lawmakers 
(1969) at 38. 

14. See e.g. Murphy, Jeffrie G., "The Possibility 
of Moral Philosophy," unpub. ms. at 2-5. 
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discusses four kinds· of reasoning used in the legal context. 

According to Bodenheimer, only three of these have been 

widely discussed. 15 The first is deduction, which, in law, 

involves the application of an accepted principle or rule 

to a set of facts which are thought to fall within its 

ambit. The second is induction which is the process of 

distilling a general rule from a set of precedents. The 

rule gleaned from the inductive process would then be de

ductively applied to the case at bar. The third catagory, 

reasoning by analogy or example, as we have seen, is a 

particular combination of the other two. However, Boden

heimer argues that there is a difference in the reasoning 

process involved in each. "While deduction represents 

reasoning from general to particular and induction the 

opposite process, the third technique may be characterized 

as reasoning from one particular to another.,,16 

Strictly speaking, this is incorrect. Courts never 

reason from particular case to particular case without 

(explicitly or implicitly) reasoning from the rule of the 

case. 17 Thus, reasoning by analogy or example in fact 

15. Bodenheimer, supra note 3, at 380, 381. 

16. Id. at 381. 

17. See id. at 381, note 20. Bodenheimer admits 
that judges in such cases no doubt "subconsciously will 
discern some generalization implicit in the first case and 
a:Qplv it"to tlie new case without articulating it in the 
opl.n"l.on. 
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reduces either to the deductive or the inductive processes 

described. Nevertheless, it is convenient to leave it as 

a separate category simply because it designates a particUlar 

combination of the other two forms which is most 'often used 

by the court s . 

Even so, none of these forms of reasoning accounts 

for the most difficult cases: the case of first impression, 

the case of conflicting standards, or the case of the 

rejected (or overruled) prior law. These sorts of cases 

are frequently the ones most relevant to the problems asso

ciated with constitutional adjudication at the Supreme 

Court level. With regard to these kinds of cases Bodenheimer 

dis~usses a fourth kind of reaso~ing: dialectical reasonin& 

It might be noted that in cases where there is no settled, 

authoritative law upon which to base a ~ecision a court 

will sometimes assume a general principle as self evident 

from which it may then deduce a rule in the particular case.~ 

However, frequently courts do not simply assume such prin

ciples. The principle--or the general position--is argued 

for by a specialized form of argumentation traditionally 

18. Id. at 377. We shall see infra 
argument to the effect that making general assumptions 
of this nature is one thing the Court should never do. 



recognized as dialectic. 19 Bodenheimer considers, as a 

good example, the case of Priestly v. Fowler20 in which 
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the court faced for the first time the question whether an 

employee could recover damages from his employer for in

juries he received because of the negligence of a fellow 

employee during the course of their employment. Since there 

was no precedent on which the court could rest its opinion 

it reverted of necessity to deciding "upon general prin

ciples.,,2l Here the court decided the rule of the case22 

by carefully considering the consequences that would follow 

from the imposition of the opposite rule. 23 Thus the court 

" tried to persuade the parties, the legal profession, 

19. Plato's dialogues provide a good example of 
the method. It was rather extensively analyzed by Aristotle, 
see e.g. The Art of Rhetoric (Forster transl., 1950). 
Bodenheimer points out that it has received disparaging 
treatment by modern Anglo-American legal commentators and 
philosophers .. Bodenheimer, suyra note 3, at 380. This is 
understandable (if unfortunate given the strong logical/ 
sceintific emphasis of both disciplines in modern times. 

20. 150 English Reports 1030 (1837). 

21. Id. at 1032. 

22. Generally known as the "fellow-servant" rule. 

23. Bodenheimer, supra note 3, at 377.' 
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and the public generally that denial of liability ... was 

justified because recognition of the opposite rule would 

lead to undesirable consequences and could therefore not 

be countenanced by reasonable men. ,,24 This is neither 

deductive nor inductive reasoning. It consists in the con

sideration of opposing alternative solutions to a problem. 

When using such reasoning the court will be engaged in 

"weighing the merits of opposing viewpoints, by considering 

the practical consequences of their respective adoption, 

and by arriving at a conclusion after a thorough appraisal 

of all facets and angles relevant to the problem.,,25 It is 

clear that this captures the reasoning process involved in 

a great many legal cases (not to mention a great many 

philosophical investigations, as well). 

The term dialectic comes from the Greek "dia" 

(meaning across) plus "legein" (to speak). Together the 

terms mean to argue out a problem or discuss a matter with 
26 someone. 

Aristotle distinguished dialectical reasoning from 

"demonstration. " Demonstration is proving a conclusion 

24. Id. at 377. 

25. Id. at 378. "Practical consequences" as used 
here may include moral consequences. 

26. Funk & Wagnal1s Standard Desk Dictionary, 4th 
ed., at 176. 



follows from first principles which are true and primary, 

that is, those which are self evident and indisputable 
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(such as basic axioms of mathematics and--or so Aristotle 

thought--science). Dialectical reasoning, on the other 

hand, proceeds from a generally accepted opinion. According 

to Aristotle this did not necessarily mean majority opinion 

or consensus, however. Generally accepted opinion might be 

that which is or would be accepted by all or by the majority 

of the wise, or even by the most distinguished of the wise.27 

Artistotle's characterization reminds one of the frequent 

appeal to the "reasonable man" in law or the "rational man" 

in philosophy. Thus the test is not simple majority view 

although it "is in some way relate:d to consensus. It is 

related in that it requires agreement. That is, it follows 

from Aristotle's position that dialectiqal reasoning does 

not yield certainty--it does not yield undeniable truth-

but only plausibility. Plausibility aims at agreement. 

The greater the agreement the stronger the presumption of 

plausibility. 

Compare the consideration of a mathematical proof 

or demonstration. The criterion of evaluation for such a 

proof is truth or falsity. If a proof is advanced and no 

27. Aristotle, "Topica," in Organon, Vol. II Bk 
I, i. 100-a-b (Forster transl., 1950). 
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one agrees with it, it does not necessarily follow that it 

is false. It could be that no one understands it. But 

that does not make it false. What would make it false, at 

least in a manner of speaking, is the correctness of its 

refutation--the correct demonstration of error. Thus, a 

proof could be true even though no one agreed with it. 

Dialectical reasoning, on the other hand, proceeds 

from general opinion. The criterion of evaluation for such 

an argument is pursuasiveness which is perhaps better put 

as reasonableness.· Reasonableness can only be estimated on 

some formulation of plausibility (although as we have seen 

this does not reduce to simple consensus). Yet if a dialec

tical argument is advanced and no one agrees with it, it is 

therefore not plausible. Even if (as in our prior example) 

the explanation for the lack of agreement is that no one 

understands the argument, that does not vindicate its 

plausibility. It may be implausible precisely because no 

one understands it. Unlike a mathematical proof which 

could be true whether anyone agreed with it or not, a 

dialectical argument could not be plausible Qr reasonable 

if no one agreed with it at all. Thus, dialectical reason 

is intrinsically tied to agreement in a way that demon

stration is not. 

o It does not follow fram any of this that dialectical 

reasoning is not rational--and hence that justification 
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which follows from it is not rational justification. It 

simply follows that (1) it is not ultimately based on 

truth.in the mathematical sense, and (2) it is not certain. 

According to Bodenheimer his characterization of 

this matter renders understandable the reluctance of 

Anglo-American jurists, legal scholars and philosophers 

either to rely on or to admit they are relying on this. 

In the quest of western civilization for truth, and at 

least scientific, if not mathematical objectivity, informal 

reasoning such as dialectic has often been considered 

" ... largely as a veneer of rationalization for purely 

volitional policy decisions or as a vessel of rhetorical 

disguises for irrational or subconscious value preferences .":;a 

A weaker form of this objection is not without merit. 

If a decision is not demonstrably correct or true it is more 

susceptible to manipulation, to the influence of subjective 

28. Bodenheimer, supra note 3, at 381. See e.g. 
Ayer, A.J. Langua!e, Truth and LO~ic (1937) or Stevenson, 
J.L., Fact and:Va ue (1943) for s epticism of the place of 
reason in moral judgment; or Kelsen, Hans, The Pure Theory 
of Law (1959), or Hart, H.L.A., The Concept of Law (1§S7), 
as examples of the legal positivist tradition which 
emphasizes deductive reason to the exclusion of other 
forms; or Llewellan, Karl, The Bramble Bush (1951), or 
Frank, J., Law and the Modern Mind (1930) as examples of 
the American Legal Realist tradition which more expressly 
rejected the possibility of reasoned judicial decision 
making divorced from value judgment based on personal pre
ference. The skeptical position will be considered infra. 
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preferences, or to the effect of value judgments (conscious 

or not) which ~re illicit either because they are irrelevant 

or because they are unsupported. For convenience we may 

refer to the above concerns as the problem of subjectivity. 

Recognizing this problem, there are three points to be kept 

in mind. 

First, generally recognized criteria of judicial 

decision making, as pointed out by Perry, make manipulation 

or judgment based on personal preference an abuse of the 

system. Any system of reasoning may be abused. That is 

not a good argument against the system, but only against 

the abuse. It could be argued, however, that the process 

of dialectical reasoning makes s~ch abuse unavoidable. 

To a certain extent that may be true. Yet Perry 

(and others), in formulating the requirement of "sincere 

rationality," do distinguish judgments based on an honest 

assessment of the strongest arguments from judgments based 

on a preferred result. Clearly such distinctions can be 

made. Although a judge may be influenced by unconscious 

attitudes about the nature of the world, social orders, 

or human beings, that problem is not exclusive to judicial 

reasoning. It applies even to scientific reasoning. Thus, 

as also pointed out by Bodenheimer, informal judicial rea

soning, or dialectical reasoning is a rational process 



because it both employs and is evaluated by a criterion 

of reasonableness. 
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Second, dialectical reasoning accurately describes 

a form of reasoning necessarily used in the judicial process 

of decision making in a great many cases. To simply not 

talk about it, or to disparage it, or to evaluate it on 

criteria applicable to some other form of reasoning rather 

than on its own terms is to create confusion rather than 

to elucidate anything. 

Third, a contemporary Belgian philosopher, Chaim 

Perelman, has argued that dialectical reasoning in the 

legal process is not only necessary to that endeavor, it is 

actually a paradigm of rational decision making. Unlike 

science or mathematics which leave no room for choice, 

the legal model is a highly complex system developed to 

facilitate the rational selection of alternatives. 29 If 

Perelman is right the judicial process of dialectical 

reasoning should be systematically studied and perfected 

as a paradigm of rational decision making. 

To summarize, four kinds of reasoning are used in 

judicial decision making: deductive, inductive, analogy 

29. Perelman, Chaim, "What the Philosopher May 
Learn from the Study of Law," 11 Nat. L. For. 1, 4 (1966). 
See also Perelman, Chaim, The Idea of Justice and the 
Problem of Argument (Petrie, transl. 1963); and Perelman, 
Chaim, "Justice and Justification," 10 Nat. L. For. 1 
(1959). 
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and dialectic. Deductive is reasoning from general rule 

to particular case. Inductive is reasoning from particular 

cases to a general rule. Reasoning by analogy is a three 

step process which (1) draws a similarity between prior 

and present cases, (2) articulates the general rule of the 

prior case, and (3) applies it to the present case. This 

is a process which combines induction and deduction. Finally, 

dialectical reasoning is the rational evaluation of opposing 

alternatives judged by detexmining which alternative should 

be viewed as the most reasonable considering all relevant 

arguments proposed (or additionally thought of by the 

judge) to support each side. This is less formal reason-

ing but it meets traditional requirements of rational 

justification or decision making: The standard of evalua

tion of dialectical reasoning is reasonableness and not 

objective truth. 

We shall keep these foxms of reasoning in mind--the 

elements they involve, the requirements they impose, and 

the criteria of evaluation that are appropriate to each of 

them--as we review the sorts of attitudes and considerations 

which have been asserted as appropriate to guide and limit 

judicial decision making in constitutional adjudication. 



157 

Section 2. Natural Law 

The natural law foundations of the Constitution are 

well known. 30 The framers were influenced by the theories 

of Blackstone,3l Locke,32 "and Montesquieu33 among others. 34 

The general popular belief of the time recognized natural 

rights of life, liberty and property as God given. 35 In 

30. Consider for example the language of the 
Declaration of Independence, The Virginia Bill of Rights, 
The Federalist Papers, or Thomas Paine's "Common Sense," 
(1774) inter alia. For more recent commentary see Corwin, 
E., "The ' Higher Law' Background of American Constitutional 
Law," 42 Harv. L. Rev. 149 (1928), E. Corwin, Liberty 
A¥ainst Gov. (1948); or B. Bailyn, The Ideological Origins 
o the American Revolution (1967). 

31. Blackstone, William, Commentaries on the Law 
of EnBland (1720) discussed in Corwin, supra note 30, 
at 40 -409. . 

32. Locke, John, Two Treatises on Government 
(1890). See discussion, Samuel Stumpf, Socrates to 
Sartre (1954) at 279-289; Frederick Coplestone, A History 
of Philosophy (1952), Vol. 5, Pt. I, at 133-153. 

33. Montesquieue, The Spirit of the Laws (1748) 
See George Havens, The A~e of Ideas (1963), at 139-174 
for good discussion of t e work and its impact in America, 
or F. Coplestone, A History of Philos02hI (1954), Vol. 6, 
Pt. I, at 13-53, noting at Is Locke's ~n luence on 
Montesquieu. 

34.. See Friedman ,L. ,. A HISTORY OF AMERICAN LAW, 
at 14-25 , esp .15. . .. 

35. See Lawrence Tribe, American Constitutional 
Law (1978) at 427; or Corwin, supra note 30 at 400. 



the 17th and 18th centuries a distinctively American 

tradition of natural law evolved which held in common 
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with all natural law traditions that certain higher notions 

of justice and right are binding whether or not written 

down. 36 The American idea was that these principles of 

justice made governmental power compatible with the natural 

right of individual freedom by defining the proper sphere of 

government with regard to the individual. More specifically, 

the authority of each branch or level of government was 

considered to be limited by the nature of its own function 

or purpose, as well as by the natural rights of,citizens. 37 

This idea was clearly expressed by Justice Chase in 

1798 in the 'case of Calder v. Bull. 38 In that case a 

Connecticut court had refused to probate a will. After the 

decision had become final it was set aside by legislation. 

The case was then reopened and the court reversed its 

earlier decision. The losing party challenged the legisla

tion as, among other things, an ex post facto law. The 

Supreme Court found that the ex post facto clause of the 

Constitution applied only to criminal laws. It also found 

36. Corwin, supra note 30. 

37. Tribe, supra note 35, at 427. 

38. 3 Dall. 386 (1798). 



that the Connecticut legislature had not exceeded its 

proper authority. In the process of doing so, however, 

Justice Chase declared: 

... I cannot subscribe to the omnipotence of a 
State Legislature, or that it is absolute and without 
control; ... The nature, and ends of the legisla
tive power will limit the exercise of it. This 
fundamental principle flows from the very nature of 
our free Republican governments, . . . An Act of the 
Legislature (for I cannot call it a law) contrary 
to the great first principles of the social compact 
cannot be considered a rightful exercise of legisla
tive authority .... A few instances will suffice to 
explain what I mean. A law that punished a citizen 
... for an act, which, when done, was in violation 
of no existing law; a law that destroys, or impairs, 
the lawful private contracts of citizens; ... or a 
law that takes property from A, and gives it to B. 
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It is against all reason and justice for a people to 
entrust a Legislature with such powers; and, therefore, 
it cannot be presumed that they have done it. . . . 
To maintain that our Federal, or State, Legislature 
possesses such powers, if they had not been expressly 
restrained, would, in my opinion, be a political heresy, 
altogether inadmissible in our free republican 
governments. 39 . 

Thus, as expressed by Chase, the limitation on 

government was implied by the nature of its existence and 

the purpose for which it was created. Such limits could 

be discerned whether or not they were embodied in a written 

Constitution. Yet the limits were not derived merely from 

vague notions of natural rights (as many of Chase's critics 

contended40). In fact Chase's definitions se~ to run the 

39. Id. at 387-389 (emphasis in original omitted). 

40. See e.g. J. Iredell's opinion in the same case. 
3 Dall. 386, at 398-399. 
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other way. That is, he seems to have a certain notion of 

natural law4l from which natural rights are derived. As 

Lawrence Tribe has pointed out " ... Chase's natural rights 

were defined in large part reflexively: they were the 

residue marked out by the limits on government implied by 

its very reasons for being. 1142 

Thus, the American natural law tradition included 

the notion of implied governmental limits--small government 

restricted by general overriding principles of justice and 

the inherent nature and purpose of the government itself. 

This justified court intervention to prevent state inter

ference in private affairs. It clearly did not justify 

court intervention to require affirmative state assistance. 

On the contrary, Chase's statement (which typified an 

attitude or belief held by a substantial number of people) 

indicates a duty on the courts to prevent state efforts to 

assist some individuals at the expense of others. 

There was another strain of natural law which could 

support a requirement of affirmative assistance. It 

emphasized human rights. This strain surfaced in the 

41. In that respect, Chase's concept of natural 
law could be traced to the oldest tradition of natural 
law through Aquinas to Aristotle. It is the idea of law 
as the natural order of things in which ideally each member 
has a proper place and criteria of evaluation is "fitting
ness." 

42. Tribe, supra note 35, at 428-29. 
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general population around the time of the civil war and is 

evidenced in the writings of abo1itionists43 (and elsewhere). 

The belief, in essence, was that some circumstances required 

a just person to help his fellow human being in order to 

obtain for him the bare minimum required by justice. 

Abolitionists were morally required to assist slaves in 

obtaining their freedom. This was an extremely limited 

notion however. No one claimed society should support the 

freedman after he was freed. The obligation was to help 

h · b . h· f d h·· . db· . 44 ~ 0 ta1n 1S ree om--t e m1n~um requ1re y Just1ce. 

After that he was on his own. Note that this was a moral 

obligation attributed to private citizens. The felt ob

ligation evidenced by governme~t ~as legislative (not 

constitutiona1)45 and protective rather than supportive. 46 

43. Cf. Nelson, J.L. "The Impact of the Antislavery 
Movement upon Styles of Judicial Reasoning in 19th Century 
America," 87 Harv. L. Rev. 513, esp. 521-32, 547-66 (1974). 

44. Id. at 551; cf. Friedman supra note 34, at 
73-77, 192-20l. 

45. Barrett, Edward L., Constitutional Law (1977) 
at 593-95. A primary vehicle was the civil Rights Act of 
1866. The Civil War amendments to the Constitution were 
enacted in part to ensure the constitutionality of the Act. 
The Constitution before the Civil War amendments clearly 
recognized and condoned slavery. 

46. The Civil Rights Act of 1866 provided for such 
as the following: 

Sec. 1 ... all persons born in the United States ... 
are hereby declared to be citizens ... without regard 
to any previous condition of slavery ... (and) shall 
have the same right, ... to make and enforce contracts, 
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The first general notions of an obligation of 

national assistance came ~iTith the Great Depression and the 

New Deal. 47 There is no ancient tradition supporting the 

idea. Furthermore, no Court decision has ever held that 

government is required by fundamental principles of justice 

or the essential nature of republican government to pro

vide affirmative assistance to anyone. The natural rights 

(as opposed to the limited government)48 strain of natural 

to sue, be parties, and give evidence, ... and to full 
and equal benefit of all laws ... enjoyed by white 
citizens, and shall be subj ect to like punishment ... 
and to none other .... 
Sec. 2. And be it further enacted, that any person 
who, under color of any law .~. shall subject ... any 
right secured ... by this act shall be deemed 
guilty of a misdemeanor .... 

47. Friedman, su~ra note 34, at 575, 590-91. 
However, there are tradit~ons dating back to Elizabethan 
England which do impose on smaller geographical-political 
units, such as the county, the state, or the township, 
a legal obligation to make provisions of some sort to 
care for its poor. See Friedman at 187, 190-91. 

48. This is a somewhat artificial but convenient 
distinction which is intended only to reflect a difference 
in emphasis. It is recognized that what is here being 
called two strains of American natural law is not two 
historically distinct traditions. Nevertheless, the 
rationale of each can be analytically distinguished, and 
profound differences in both justification and consequences 
follow from the difference in emphasis. 
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law could support a claim of required affirmative assistanc~ 

however. The justification of it would depend on an assess

ment of what is required by fundamental principles of justice 

This leads to the primary dispute which concerns the court. 

As early as Calder v. Bull the question was being 

debated whether the court could base its decisions on fun-

damental principles of good government or was limited to 

the language of the Constitution. Often opinions embraced 

both. In Fletcher v. Peck,49 for example, Chief Justice 

Marshall invalidated a Georgia statute which would have 

revoked a series of state land grants, declaring that the 

statute was invalidated " either by general principles 

which are common to our free institutions, or by the 

particular provisions of the Constitution. ,,50 

Thus some Justices (e.g. Chase, Johnson, Bradley, 

Field)5l appeared perfectly willing to base their decisions 

solely on general principles of natural law. Some (e.g. 

Iredell, (early) Miller)52 at least initially were firmly 

49. 10 U.S. (6 Cranch) 87 (1810). 

50. Id. at 139. 

51. See e.g. Chase's opinion in Calder, supra note 
39 ; Johnson's concurring opinion in Fletcher, sUPfia note 49 ; 
the dissents of Bradley and of Field in the Slaug terhouse 
Cases 83 U.S. (16 Wall.) 36 (1873). 

52. See e.g. Iredell's dissent in Calder, supra 
note 39; Miller's opinion in Slaughterhouse, supra note 51. 
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opposed to such methods. Others (e.g. Marshall, Story)53 

appeared reluctant to base their decisions solely on prin

ciples of natural law but were more than willing to 

articulate such principles in dicta and to use them as 

alternative grounds for decisions. 

Thus, by a process of accretion certain principles 

like those cited by Chase became more and more embedded in 

the law so that even conservative justices such as Miller 

came to view them as legally binding. 54 

Considering our discussion in the last section,- the 

use of fundamental principles of natural law in legal 

reasoning is the adoption of one form of a deductive method. 

That is, it "is to assume a basic premise (a legal rule or 

principle) as undeniable or axiomatic and then derive a 

conclusion by applying the general rule to the particular 

case. This is the height of rational thought so long as 

53. See e.g. Marshall's opinion in Fletcher, s(~ra 
note 49; Story's opinion in Terrett v. Taylor, 13 U.S. 
Cranch.) 43 (1815). 

54. See Miller's opinion in Loan Association v. City 
of Topeka, 87 U.S. (20 Wall.) "655 (1874), in which he uti1~~ 
the natural 1aw--1imited government approach to deny certa~n 
state power. Cf. his opinion in Slau~hterhouse, supra n~te 
52 in which he rejected that approac , narrowly constru~ng 
th~ Fourteenth Amendment. This exemplifies the modern 
debate which involves (a) how liberally may vague clauses 
be construed, and (b) how much may the Court build on its 
own accretions. 



the basic axiom is indeed basic. That is, the assumed 

premise upon which the proof rests must be uncontrover

sial, which at its best means undeniable. 

In a mathematical proof the law of identity, P=P, 

is assumed. It is reasonable to assume P=P without 

argument because any argument for P=P would require 

assumptions more controversial than P=P. Thus, P=P 

is basic, and may be assumed. 

Since P=P is a logical axiom--a basic law of 

rational thought--it applies to any (rational) domain of 

discourse. It is not necessary for an axiom to be that 

broad to be a reasonable basic assumption. It need only 

be true that the assumption is necessary for (i.e. basic 

to) a particular domain of discourse. Thus, for example, 

the very idea of law must involve (among other things) 

some notion of authority, and some notion of a rule. Some 

such concepts are essential to that domain of discourse 

(although not to every domain, e.g. perhaps, not to 

aesthetics). 

By assuming certain principles of justice and 

freedom as basic or axiomatic, the Court assumes the posi

tion that certain principles are undeniable by any rational 

being who engages in thought or discussion about freedom or 

justice. If the Court is charged with defending freedom 
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and justice, and certain principles are basic to those 

very ideas, then it is not unreasonable for the Court to 

assume and include those principles as foundations for its 

analysis and decision. 

Thus, one view of the natural law tradition is that 

it injects (an assumption of) objectivity into the sphere 

of moral and legal evaluation. It presupposes that there 

are overriding principles of justice which are true and 

discernible or self evident whether expressly embodied in 

the positive law or not. 

One objection to that position is that objective 

truth is simply the wrong criterion of evaluation in the 

legal or moral setting. It is l~ke asking an art critic 

if the Mona Lisa is true. The answer to such a question 

would be that truth is simply not applicable. It is the 

wrong criterion of evaluation for that domain of discourse. 

But the point is much more problematic applied to morals 

or to law than to art. 

The second objection, which is more limited, is 

that whether or not there is a true answer or a correct 

standard, it is not discernible. No one knows what it is. 

Although some may claim to know, the claims conflict, and 

no one claim has ever been proven. 



Even so, a weak formulation of the natural law 

position is very plausible, if not undeniable. It is the 

point which must be answered by its critics . 
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. At a certain time in history people came to oppose 

slavery, not because it was illegal (for it was not illegal) 

but because it was wrong. If the Constitution had not 

been amended at that time would the Court have been right 

to have opposed the Civil Rights Act of 1866 in its attempt 

to grant civil liberties to slaves or former slaves? 

Would the Court have been wrong to have defended or 

enforced the Act by appealing to fundamental principles of 

justice and the basic institutions of free government if 

specific Constitutional clauses had not been available? 

Finally, if the only reason or the ultimate reason for a 

Court's recognition cr rejection of the bindingness of 

an enactment as law is that it wa:; passed by recognized, 

authoritative procedures and has become part of the positive 

law, how could the Court overlook the fact that the 

Thirteenth and Fourteenth Amendments were enacted by ex

tremely dubious measures55_-measures that would clearly 

55. See e.g. Barrett, suera note 45 at 594-95. The 
Thirteenth Amendment was passed w~thout the ratification of 
any of the southern states (which had withdrawn). The 
Fourteenth Amendment was ratified by requiring all southern 
states to ratify it as a precondition to being allowed 
representation in Congress. 
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invalidate a lesser law which could not be seen as necessary 

and justified by something else, that is, by something other 

than positive law? 

Do we believe that the reason that it is impOrtant 

that the United States government recognize and protect 

the fundamental freedom of individuals is because the 

founding fathers thought it should, and incorporated that 

belief into the positive law? If it were argued that basic 

freedom should be recognized and respected whether or not 

it is expressed in the positive law, the answer might be 

that it is then morally important but not legally required. 

Imagine a United States in the twenty-first century 

which has suffered a series of de?ilitating events. The 

economy has collapsed. Natural resources--especially 

energy sources--are depleted. Indus~ry has come to a stand

still. Millions are out of work and starving because 

welfare resources have been used up. Crime is rampant. The 

government is overwhelmed and is ineffective at dealing 

with the crisis. A leader arises of great decisiveness 

and powerful personality. Through a series of effective 

actions he gains broad popular support. Many lesser politi

cians from every state attach themselves to his cause and 

he soon achieves a solidarity of voting power never seen 

before in this country. Through lawful Constitutional amen~ 

ment the Bill of Rights is repealed. It is decided that 
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freedom is inconsistent with the overcoming of the crisis. 

Work camps are established and people are simply assigned to 

them. Through this and other mandatory measures the economy 

is bolstered and people begin to have hope. Yet the situa

tion is far from stable and feeding the entire population 

is an overwhelming burden. It is decided that the nation 

simply cannot afford to feed unproductive members. A 

constitutional amendment is passed by Congress and ratified 

by the requisite number of states thereby insuring the con

stitutionality of the "Quality of Population Enhancement 

Act. " The QPEA provides for the elimination (as an 

emergency measure) of all physically or mentally handicapped 

persons (including all those classified as emotionally dis

turbed or below average intelligence). 

This measure helps a little but it is discovered 

that since the handicapped actually comprise a fairly 

small percentage of the population it is overpopulation 

itself which is causing the crisis and thus all those who 

exacerbate the problem must be dealt with. Two more 

emergency bills are passed, each supported by lawful con

stitutional amendment,'ratified by every state. The 

first bill (and amendment) provide that all Blacks must be 

sterilized, since it is statistically proven that they have 

large families which unconscionably exacerbate the popula

tion problem and creates an unfair burden on the rest of 

society. 



The second bill (and amendment) make the same 

provisions for Catholics on the same grounds, except that 

it calls for the elimination of Catholics. This is con

. sidered necessary since it is assumed that Catholics will 

refuse to comply with the sterilization requirement on 

(now illegal) religious grounds. 

Should the courts uphold the law? If not, on 

what grounds should they reject it? If they have a duty 

with regard to such laws is it legal or merely moral? If 

moral, is it enforceable? 

German judges were convicted at Nuremberg of 

criminal offenses committed under the Nazi regime. Many 

of them had 'violated no positive .law. On the contrary, 
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they enforced it. On what grounds could they be convicted 

if not on some higher principle of justice or law which 

transcends national boundaries, and which holds that there 

are some acts so extreme, so offensive, that they may not 

be done even if there is sufficient political solidarity to 

authorize them by positive law. To agree with that is to 

recognize that there are principles of natural justice which 

are binding whether or not they are embodied in the written 

law. If that is true what is wrong with Chase's position? 

What is wrong with Court decisions based on principles of 

natural justice and the intrinsic nature and purpose of 

free government? 



Section 3 - Three Forms of Skepticism 

The skeptic's answer to the question posed by the 

natural law position is that genocide may be precluded by 

an overriding and enforceable moral principle of natural 

justice but little else is. Even conceding the existence 

of natural law as evidenced in the extreme cases cited 
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(which is to concede much more than most modern Ang10-

American jurists or scholars are willing to) it can still 

be maintained that natural law settles no questions more 

controversial .than genocide, mass murder or torture--perhaps 

not even torture in any c~ceivab1e situation. In any 

case, it is not applicable to day-to-day affairs of law 

and government, but perhaps only in cases so extreme that 

it might be argued that law and government have failed. 

It may be clear that genocide may not be practiced no 

matter what the. positive law says. It is far from clear 

that property may not be taken from A to give to B no 

matter what the positive law says.56 

The problems associated with assuming a principle 

as self evident and carrying it to its logical conclusion, 

as well as the dangers associated with Court decisions 

56. In all fairness that was never the formulation 
of the Court. The Court argued that in the absence of 
positive law to contrary the assumption must be that the 
state does not have power to take property from A and give 
it to B. 



built upon accretions of its own making, are well 

illustrated by the legal developments which led to the 

decisions of the Lochner era. 57 Defending the sanctity 
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of private property, the necessity of free enterprise, and 

the obligatoriness of laissey faire government, the Court 

blocked all major legislative attempts at labor reform and 

the economic regulation of big business. By the 1930's, 

with the advent of the Great Depression, the position of 

the Court, although logically defensible was untenable in 

practice. 58 

Legal Realism 

The intellectual reaction to the Court's position 

in the early 30's was the rise of a profoundly skeptical 

57. Generally considered to have taken place 
between 1899-1937. During that time the Court struck down 
almost 200 pieces of state legislation, primarily having 
to do with price regulation and labor regulation. Most 
of these decisions are now considered illegitimately inter
ventionist. Many have been overruled. See generally 
Wright, Charles, THE GROWTH OF AMERICAN CONSTITUTIONAL 
LAW (1942); Corwin, supra note 30; Tribe, supra note 35. 

58. Even though defensible on grounds of logic, 
the Court's position would have been theoretically (as well 
as practically) unjustified by any complex theory which 
required justification of priority rankings of various 
recognized values or a justification for the adoption of 
a particular value (e.g. private property) as absolute. 
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movement known as Legal Rea1ism. 59 For our purposes, we 

may characterize legal realism as having three salient 

features. First, the Realist view includes a relativistic 

(or at least skeptical) attitude about morality. Either 

morality is strictly relative, or even if it is not, the 

use of moral reasoning in legal analysis is il1egitimate. 60 

Second, the basis of legal decision making is what Realists 
" 

call "institutional," not conceptual. That is, what is 

important in legal decision making is (unaVOidably) the 

individual preferences, the idiosyncrocies, the interactions 

of judges, lawyers and other government lawmakers. The day 

to day workings of governing institutions are more indica

tive of the intrinsic nature (if .there is such a thing) of 

law than are abstract rules or theories. Law is simply a 

mechanism for predicting what judges will do ~ 61 The third 

feature (perhaps a corollary of the second) is the firm 

rejection of formal or deductive logic in judicial analysis. 

59. See e.g. Llewellyn, K., The Bramble Bush (1951), 
Frank, J., Law and the Modern Mind (1930). Other proponents 
included Walter Wheeler Cook, Thurman Arnold, Edward 
Robinson, among others. 

60. See e.g. Arnold, Thurman, "Professor Hart's 
Theology," 73 Harv. L. Rev. 1298 for an example of the 
former; and Llewellyn, supra note 56 as an example of the 
latter. 

61. Frank, Law and the Modern Mind, sUPfi:;' note 56, 
anthologized in J. Feinberg & H. Gross, Law in P l.losophical 
Perspective (1975), at 44-45. 
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The argument is that since judges inevitably base their 

decisions on subjective preferences or intuitions, the 

appeal to rules and logic is just an artificial--and mani

pulable--construct appealed to after the fact to cover the 

subjective preferences which are the basis of the opinion. 62 

The slogan attached to this idea was do not look at what 

judges say, but what they do, to see what law is. 

There are two major problems with the Realist 

position if viewed as a general theory of law. First, it 

rests on an empirical psychological claim about the mental 

ftmctions of judges which is as yet unproven, and perhaps 

is tmprovable. Of course, the claim has not been proven 

false either, and perhaps could not be. 63 But if the 

fotmdational claim cannot be proven true or false, then 

the Realist position rests on an assumption which is just 

as questionable as the basic (natural law) premises assumed 

by the court against which it argues. 

The second problem is that the Realist rationale does 

not really provide a basis for arguing against the decisions 

62. Id. at 45. 

63. Cf. Bishop Butler's arguments against the ethi
cal theory of psychological egoism which holds that all 
persons, out of psychological necessity, perform all actions 
on the basis of self interest or selfishness. See Butler, 
Sermons (1873, esp. Sermon I at 27-30, Sermon XI, at 126-
128). 
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of the Court (although that was historically the purpose for 

which it was intended and used).64 If a judge inevitably' 

bases his opinion on his subjective preferences, morality 

is basically relative, and rules are essentially manipulable', 

what objection can a Realist make to an opinion such as 

that of Justice Peckham in Lochner?65 What can he say other 

than, "I don't like the subjective preferences expressed 

in that opinion." The Realists strongly urged reliance on 

empirical data of the social sciences and pragmatic theories 

of social good. Why should a judge feel legally bound by 

social theories? Furthermore, if social theories are pre

ferable foundations for judicial decisions, on what ground 

is a judge required to pick John Dewey over Herbert Spencer 

or for that matter Rousseau over Locke?66 

64. That is, the Realist position' cannot meet its 
own test on close examination. It cannot argue against 
any result of any Court decision because on its own ration
ale one set of subjective preferences is as defensible as 
another and no one can avoid basing his decisions on such 
preferences--including the Realist. 

65. Lochner v. New York, 198 U.S. 145 (1905). See 
discussion supra chapter four and note 57. Note that Holmes, 
dissenting in Lochner displays a strongly skeptical attitude. 
Holmes, a~ admirer of Hume, was a sturdy skeptic in his 
attitude toward many--if not all things, but he was not a 
Realist. 

66. The point is, why should a judge be legally 
bound to pick any partic~lar social or philosophical theory 
over any other? 
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What is worse, it appears that a Realist has no 

foundation on which to object to the totalitarian hypo

thetical formulated at the end of the last section. By 

hypothesis the governmental actions were technically lawful 

and improved the general welfare of the population over 

all. The only objectionable features of the governmental 

actions were (1) they obliterated all individual freedom, 

and (2) they made scapegoats of certain minority groups. 

It is hard to see what objection the Realist could make 

to either. 

In fact, historically, the inability of the Realist 

movement to provide any theoretical objection to Hitler's 

Germany is thought to have led to its decline. 67 Yet it is 

not without a point. The Realist theory may best be thought 

of as a critical theory rather than as a general theory of 

legal explanation and reasoning. A~ a critical theory it 

points to important characteristics (or perhaps limits) of 

legal reasoning and the legal enterprise which should not 

be ignored. First, moral imperatives are highly (some 

think intrinsically) controversial. Few can be assumed 

as self evident for any purpose and certainly not as a 

basis for declaring law. Second, all persons are influenced 

67. See e.g. White, G. Edward, "The Evolution of 
Reasoned Elaboration: Jurisprudential Criticism and Social 
Change," 59 Va. L. Rev. 299 (1973) at 331, 332. 
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by subjective preferences. If that is not recognized the 

influence will be stronger and will be more of a distortion 

than it will be if it is recognized. Third, logic alone 

settles few legal issues. 

Reasoned Elaboration 

Focusing on the third point, certain legal scholars 

developed a form of skepticism of greater sophistication 

and explanatory value which came to be labeled Reasoned 

Elaboration. 68 The insight of the Reasoned Elaborationists 

was that although the Realists were correct that (natural 

law theory to" the contrary notwithstanding) law is not 

deduced from a priori first principles--that is, judges 

make law rather than discover it-~the Realists had failed 

to trace the implications of that point. 69 The Reasoned 

Elaborationists set about exploring those implications. 

68. See Hart, Henry M., "Forward: The Time Chart 
of the Justices" 73 Harv. L. Rev. 84 (1959). Wechsler, 
Herbert, "Toward Neutral Principles of Constitutional Law, I' 
73 Harv. L. Rev., 1 (1959), reprinted in Wechsler, Principles, 
Policies, and Fundamental Law (1961) at 5. Bickel, A., 
The Least Dan~erous Branch (1962) inter alia. The phrase 
"Reasoned Elaoration," coined by Henry Hart & Albert Sacks 
in 1958 came to stand for the general position as summarized 
in the text infra. 

69. White,supra note 67 at 332. 
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Rather than accept the claim that judges' decisions are 

hopelessly tied to personal bias; they argued that even if 

influenced by subjective preference, judges' decisions are 

guided and constrained by the institution of which they 

are a part. 70 Judges are subje~~~o public criticism of 

their decisions in terms of what is expected of them as 

members of the court. It is not true that judges have free 

reign over decisions of law. Lower courts can be reversed 

by higher .courts or by legislative actions. The Supreme 

Court can, in effect, be reversed by the enactment of some 

statutes or by constitutional amendment. Even if not 

reversed, a decision may be evaluated as more or less 

successful by commentators and by. the public. 71 

Herbert Wechsler argued that the judicial branch 

'should be distinguished from the other branches of government 

by the fact that it is not political, in the sense that it 

was never intended to be a representative body which re-

sponds to various desires or pressures of a constituency. 

It follows that something other than popular appeal is the 

basis of judicial decision. "I put it to you," Wechsler 

said, "that the main constitutent of the judicial process 

70. Id., at 332, 333. See also, Hart, supra 
note 68, at 100. 

71. E.g. Hart, supra note 68, at 105. 
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is precisely that it must be genuinely principled, resting 

with respect to every step that is involved in reaching 

judgment on analysis and reasons quite transcending the 

innnediate result that is achieved.,,72 Thus, Wechsler's 

point was that the distinguishing feature of judicial 

reasoning was that it must be based on neutral principles 

which transcend the ~ediate result. 

Departing even further from Realism, Henry Hart 

argued that even if initial decisions rested on subjective 

attitudes and presuppositions, over time, through a process 

of discussion, debate, and reflection, judicial thought coUld 

"mature" into something closer to objectivity, which he 

called "matured collective though.t.,,73 Hart's thesis, if 

correct, explains how Wechsler's position is reasonable in 

face of Realist criticisms to the contrary. That is, if 

Hart's view is correct it explains how principled judicial 

reasoning is possible. At the same time it is a skeptical 

position because it presupposes no particular metaphysical 

or moral assumptions such as those required by a natural 

law theory. 

72. Wechsler, supra note 68, at 5. 

73. Hart,suZ19 note 68, at 100. 
The Judicial Process 21). 

Cf. Cardozo, 
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There is much to commend the views of Hart and 

Wechsler either as a start on a general theory of the 

fundamental and distinguishing features of judicial reason

ing and "the judicial process as an institution, or as a 

step in distinguishing one form of judicial reasoning or 

judicial process from another. 

What might be called a prescriptive theory follows 

from the view of judicial decision making as an incremental, 

institutionally limited, rationally limited process of 

collective thought. This became the main focus of the 

Reasoned Elaborationists. The primary tenets they adopted 

in that regard were nicely summarized by G. Edward White 

as follows. " (1) Judges must give. reasons for their 

decisions. (2) Those reasons must be detailed, specific and 

coherent. (3) They must exemplify the "maturing of collec

tive thought." (4) In the area of constitutional law, 

the Court must show that its decisions express the ultimate 

. 1 f f . 74 soc~a pre erences 0 contemporary soc~ety. These 

views led to a position of institutional conservatism with 

regard to the courts which has been much attacked since 

the era of Warren Court activism of the 1960's.75 

74. White, supra note 67, at 333. 

75. E.g. White, skpra note 67 at 337-343; Tribe, 
supra note 35, at iv; Dwor in, "Constitutional Cases," 
reprinted in T"aking Rights Seriously (1977) at 144-147. 
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The present concern, however, is to consider the 

position as an analysis of judicial reasoning in constitu

tional adjudication. Does the position capture an important 

element of judicial reasoning? Does it increase our 

knowledge or understanding of necessary or preferable 

features of the judicial process in the constitutional 

setting? Does it set out fundamental points which its 

critics cannot reasonably deny? I submit that it does. It 

does so by recognizing (implicitly or explicitly),76 that 

the form of reasoning necessa~y for proper constitutional 

adjudication is basically dialectical in nature. It is 

dialectical reasoning which requires the elaboration of 

reasons in a coherent understandable manner. It is the 

dialectical method which subjects those reasons offered to 

a scrutiny and interchange which makes a difference in the 

acceptibility of the position. It is dialectical reasoning 

which requires same level of rational assent--the agreement 

of the wise or the reasonable--although it does not require 

political consensus. 

Hart's concept of matured collective thought makes 

the process of dialectical reasoning into an ideal standard 

of judicial method (at least at the Supreme Court level). 

76'. Cf. Hart,· supra note 68. 
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Wechsler's concept of neutral principles which transcend 

the immediate result adds a further rational requirement 

which reflects the impartiality condition for good judicial 

reasoning noted by P'erry. 77 Thus, the Reasoned E1aboration-

ists characterize judicial reasoning as a process of 

collective rational choice constrained to select not any 

plausible alternative, but the choice best supported by 

the best reasons, all things considered. 

The extent to which other views have failed to 

appreciate that point is the extent to which they have 

failed. 

The natural law Court reaching its culmination in 

the Lochner era ultimately failed just to the extent that 

it assumed certain premises as objectively true and self

evident. To do that is to set the boundaries of the domain 

of discourse. It is to cut off argument beyond that point. 

It is to end the discussion. As Chaim Perelman has pointed 

out, those disciplines--those areas of thought--which involve 

objective truth necessarily preclude the possibility of 

rational choice regarding that area because if objective 

truth is relevant any choice but one implies ignorance of 

the truth. 78 

77. See Perry note 11 supra and accompany text. 

78. Perelman, supra note 29, at 13. 
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If it is added that the basic proposition is not 

only objectively true but self evident there is nothing 

left to discuss. A labor law might be justified in special 

circumstances as a protection of health or safety but never 

as' "a labor law, pure and simple .... ,,79 

The Legal Realists fail not because they end dis

cussion by assuming objective truth,80 but because they 

end discussion by taking the position at the other end of 

the spectrum which asserts that all choice is essentially 

personal. All choices are basically intuitive, subjective. 

preferences which cannot really be defended by reason, 

which is to say all choice is irrational (or perhaps, non

rational). Not only is there no ~bjective self evident 

truth, there is no discernible basis for interpersonal 

decision making at all. Each person exists on an island 

apart, with no bridge. 

79. Lochner v. New York, supra note 65. See also 
supra note 57. 

80. Although, ironically those adhering to the 
strong formula do assume the objective truth of both the 
psychological claim and the relativist position regarding 
morals. It was not claimed that morality might be relative 
or that judges might be influenced by subjective prefer
ences. Those positions were asserted as true, not as 
merely possible. 
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The point is that to assert something as a matter of 

faith (or assumed objective truth) on the one hand or as 

a matter of personal taste (or subjective preference) on 

the other, is to thereby indicate that the matter is not 

open for argument. To assume the former position is to 

freeze the judicial process into a static state which is 

no longer a process, in that it assumes that fundamental 

questions have been answered for all time. To assume the 

latter position is to reduce the judicial branch to a 

legislative or political rationale since nothing makes sense 

but the satisfaction of preferences. The former reduces 

the "living law" to a set of dead documents; the latter 

renders the whole judicial proces.s superfluous. 

What this leads to is the conclusion that although 

we found that both natural law and legal realism contain 

important points which should be remembered and accounted 

for, neither provides a satisfactory general description 

of law or of judicial reasoning. Reasoned Elaboration on 

the other hand, has much to commend it as a general 

theory of judicial reasoning (particularly in constitutional 

adjudication). 

This is so because 

(1) The description of judicial reasoning as an insti

tutionally limited process of dialectical reasoning explains 

why discussion, argument and exchange is important; 
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(2) That description is able to accomodate both the 

notion of law as a process of growth, and the uotion of 

enduring rules and judgments which must adhere to precedent; 

(3) Only that description is able to render the 

institution of the judiciary intelligible (or at least not 

superfluous or futile). 

Positivism and Reasoned Elaboration 

In the philosophical literature, the general theory 

which is usually contrasted with both legal realism and 

natural law is legal positivism. 8l The clearest modern 

formulation (and a generally accepted one) is that of H.L.A. 

Hart. 82 According to Hart law is a union of primary and 

secondary rules (primary rules being those which direct 

conduct, and secondary rules being those which provide for 

the recognition, adjudication, and change of primary rules).83 

These rules are valid law because they are posited (or 

enacted) as such (hence the name legal positivism); i.e. 

they are traceable to a source in the legal system. 84 Legal 

rules form a heirarchy which culminates in an ultimate 

81. See e.g. Austin, J.L., THE PROVINCE OF JURIS
PRUDENCE DETERMINED (1843); Kelsen, H., THE PURE THEORY OF 
LAW (1939); Hart, H.L.A., THE CONCEPT OF LAW (1957). 

82. Hart ,supra note 81. 

83. Id. at 121. 
84. Id. 
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authority or definition of law for that system. 8S The 
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rule of recognition is law because it is accepted and used 

as such by officials of the government and is generally 

obeyed by the populace as a group.86 The general positivist 

characteristics that Hart's theory incorporates are: 

(1) law and morality are clearly distinct; and 

(Z) a law is a norm which is traceable to a source in 

a legal system (i.e. the distinguishing feature of law is 

that it is enacted as law). 

Hart's theory (like all theories, perhaps) has 

its problems. As a general description of a constitutional 

legal system it is very attractive. 

I believe it is helpful to view positivism as a 

middle view, in that it is less skeptical of objective 

decisions or answers than legal realism, but more.skeptica1 

than natural law. This, of course, is an oversimplification. 

Furthermore, it may not be the usual view of positivism. 

However, I think it is at least compatible with the usual 

view. 

To explain the view point I wish to adopt, let 

me draw an analogy. In the philosophy of language the· 

85. Id. at 124. 

86. Id. 
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criterion of truth (or correctness) is convention.,S7 That 

is, the meaning of a term in a natural language is whatever 

the speakers of the language understand it to be. This is 

not objective truth in the sense mathematical truth may be 

considered objective. For example the meaning of a term 

in a natural language may change over time and neither 

meaning would have been wrong at the time. This could 

never be so of a mathematical truth. 

On the other hand, evaluation of such usage is not 

subjective either. An individual speaker may be wropg 

about his understanding of the meaning of a word regardless 

of his personal preferences. There are rules of grammar 

and maxims o·f conversation, for e.xample, which structure 

and restrict usage, as well as order and facilitate it. 

Thus, a linguistic evaluation in this respect is somewhere 

between subjectivity and objectivity. 

I think it is helpful to view the positivist account 

of law in this way. Positivism is a skeptical view. It does 

not assume the objective correctness of any legal standard, 

but at the same time evaluations are not made in terms of 

subjective preference either. Evaluations are made by 

87. See e.g. Davidson, D., "Seniantics ·for Natural 
Languages" in THE LOGIC OF GRAMMAR, Davidson, D., and 
Harman, G., eds. (1957) at 18. 
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adverting to a set of rules and maxims which are ultimately 

justified because they are accepted as the governing rules. 

There is such more to be said about this but for now it is 

sufficient. 

The point I wish to discuss here is that with only 

a bit of reflection we can see that this account also 

applies to reasoned elaboration. Reasoned elaboration may 

be considered a positivistic view (or a refinement of a 

positivist view) of a particular area of law (constitutional 

adjudication) which the general positivist theory leaves 

uncovered. Now, whether a person thinks this is good news 

or bad will depend on whether or not he agrees with positi

vism, no doubt. In any case I wish to consider our 

discussion of reasoned elaboration to be a discussion of a 

particular subtheory of positivism. We need not coordinate 

and resolve these two theories because we will find that 

what is right about one is right about the other, and to 

a great extent the problems of one are the problems of 

the other. 

There is a point of difference between the 

Reasoned Elaborationist view and Hart's positivistic theory 

(although I do not think this point makes the Reasoned 

Elaborationist view not a positivistic view. That is, I 

do not think it makes any difference in our earlier discus

sion). Hart's theory is only one account of positivism and 
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his theory has received many criticisms of this particular 

point. The reasoned elaborationists have also been much 

criticised on this point although their position is very 

different from (and theoretically more consistent than) 

Hart's. The difficulty is as follows. Both Hart and the 

elaborationists believe that the proper criterion for 

judicial decision making is the positive law. 88 Further

more, both believe that the positive law does not definitely 

settle all cases. (This is a major reason for calling them 

both positivistic.) Hart's response to this problem was 

simply to describe the problem without really attempting 

to handle it in detail. He said that in such hard cases 

a judge must' exercise discretion py going beyond legal 

rules to external or extra-legal sources of law which are 

permissive but not binding on the judge. 89 That is, the 

judge may use such sources but is not legally bound or 

required to. 

The first problem with his account is that Hart 

never sets out what these permissive extra~egal sources of 

law are. The second is that the process he describes 

sounds a lot like what legal scholars call judicial 

88. See e.g. Hart, supra note 81, Wechsler, supra 
note 68. 

89. Hart, supra note 81. 
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least one has made the point very effective1y)9l that 

judges are never legitimately entitled to exercise dis

cretion as extensive as that Hart describes. 

But Hart's account of judicial reasoning and 

particularly what he means by judicial discretion is ex

tremely vague and superficial. He points out that by 
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d · . h d 1· 92 1scret1on e oes not mean 1cense. That is really all 

the explanation he gives. Certainly the general description 

he gives is consistent with many interpretations. It need 

not be (although it can be) interpreted to mean judicial 

legislation. 

It it is not interpreted ~o mean judicial legislation, 

the dialectic process of reasoning suggested by Henry Hart's 

concept of matured collective thought could be seen to 

capture the idea of legitimate discretion. The idea is that 

hard cases are not specifically determined by law. Yet 

they are not to be settled by subjective preference. They 

require rational choice among competing alternatives which 

calls for dialectical reasoning as we have described it. The 

90. See e.g. Wechsler supra note 68. 

91. Dworkin ,supra note 75. 

92. Hart, supra note 81. 
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concept of matured collective thought can be used to limit, 

specify (and thereby) legitimate the positivistic concept 

of discretion. 

It is a deficiency of (H.L:A. Hart's) positivism 

that it does not contain an accurate or adequate account 

of judicial reasoning. Reasoned Elaboration, we see, sup

plies that account. Unlike (H.L.A.) Hart, the Reasoned 

Elaborationists recognized that the exercise of unbounded 

judicial discretion is not consistent with a view which 

bases the legitimacy (or validity) of a law on its source 

in the legal system of positive law. Thus, where Hart's 

theory becomes (at least apparently) inconsistent the 

reasoned elaborationist maintain~ that a judge cannot legi

timately legislate. When a case cannot be settled on 

(positive) legal grounds the court must defer to a branch 

of government which is legally authorized to legislate. 

In our constitutional democracy the court should defer to 

the political process. This view maintains theoretical 

consistency for the positivist and authoritative legitimacy 

for the courts. 

As a result of this theoretical position the 

advocates of Reasoned Elaboration have urged a very conser

vative or deferential court. That practical position was 

rather unpopular during the administration of the Warren 
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Court,93 when, for example, Professors Wechsler94 and 

Bickle95 argued against Supreme Court decisions requiring 

school integration96 and election redistricting. 97 Unfor

tunat'ely, opponents reacted to this by criticizing (and 

rejecting) the theory of reasoned elaboration as a whole. 98 

I believe this is unfortunate because (now having a bit 

more rational distance from these controversial Court 

decisions and the elaborationist reaction to them) we may 

see that much of the criticism lodged by the Elaborationists 

has a point. Furthermore, it may be argued that elabora

tionist objections that are wrong (or still seem wrong) 

should be criticized for misapplication not bad theory. 

Recently two contemporary legal theorists have 

attempted to coordinate the conservative elaborationist 

view (i.e .. that judicial interference, or much judicial 

review, is a bad thing) with at least some modern liberal 

ideals. 

93. Earl Warren was chief justice of the Supreme 
Court from 1953-1971. 

94. Wechsler, supra note 68. 

95. Bickle, supra note 68. 

96. Brown v. Board of Educati'on, 349 U.S. 294 (1955). 

97.Id. 

98. See e.g. Wright, J. Skelly, "Professor Bickel, 
The Scholarly Tradition, and the Supreme Court, 84 
Harv. L. Rev. 769 (1971). 
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Beginning with the premise that social problems in 

a democracy should be resolved by the political processes 

whenever possible, Professor Jesse Choper argues that it is 

the job of the court to guard that process. 99 To facilitate 

that end it is a major function of the courts to protect 

minorities who are not effectively represented by the poli

tical processes. 100 Courts should not over use their power, 

remarks Choper in an argument reminiscent of Bickle,lOl 

for in so doing they may "expend their capital" and loose 

credibility. 102 Thus, the Court should rather sharply cut 

back its activity in all other areas such as disputes over 

the allocation of power between the president and Congress 

or between Congress and the states. This is because such 

areas can be left to the political processes for reso1ution~03 

Professor John Ely starts with different premises 

but arrives at essentially the same conc1usion. 104 It is 

99. Choper, Jesse H., Judicial Review and the 
National Political Process: A Functional Reconsideration of 
the Role of the Supreme Court (1980). 

100. Id. at 245. 

101. Cf. Bickle, supra note 68. 

102. Choper, supra note 99. 

103. Id. 

104. Ely, J. , DEMOCRACY AND DISTRUST (1980). 
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Ely's contention that the Constitution is best viewed as 

basically a process document. It is intended to guarantee 

that decisions are made in certain ways, not to guarantee 

certain particular substantive rights. 105 He too arrives 

at the conclusion that the political processes rather than 

the Court should handle as much as possible, that the 

exercise of judicial power should be very limited, but that 

the Court should exercise its power broadly to protect 

minority rights which may be presumed to be not handled 

well by the political processes. l06 

The views of both Ely and Choper can be considered 

overlays on the conservative Elaborationist position. Both 

are arguing for a limited, deferential Court. Both are 

attempting to incorporate into that generally conservative 

position the protection of certain liberal values, namely 

the protection of minority rights. To the extent that they 

are successful they demonstrate that this can be done with

in the general framework provided by the Reasoned 

Elaborationists. 

Whether they are specifically successful or not, 

the view of Ely and Choper show that the general Elabora

tionist principles need not be applied in the way Wechsler, 

105. Id. at 131. 

106. Id. at 47. 
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Hart, and Bickle thought was necessary. For example, the 

school desegregation cases (or at least some of them) can 

surely be justified on neutral principles of equal protection 

which apply across the board. 'Furthermore, they do follow 

from a reasonable interpretation of the positive law, and 

they do represent the matured collective thought of this 

society where matured collective thought is interpreted 

to mean something like enlightened conscience or reflective 

belief of thoughtful members of the community. Even if all 

this is correct, however, it does not end the debate. More

over, as a part of a positivist theory the concept of 

matured collective thought requires further explanation. 

Section 4 - Two Arguments for Activism 

There are two major problems which even the modern 

formulation of reasoned elaboration still has to face. One 

is captured by an element of the realist point of view and 

the other by natural law. As we previously recognized, each 

of these theories provides an insight which cannot be ig

nored. We will consider each in turn. 

Dialectic Process and the Realist Intuition 

One of the most sensitive and insightful critiques 

of both reasoned elaboration and legal realism has been 
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offered by G. Edward White. 107 White argues that 

conservative reasoned elaborationism is outmoded as a pre-

.. . 108 f th 1 f h C f scr~pt~ve v~ew 0 e proper ro e 0 t e ourt or 

several reasons. First, it is a major focus of reasoned 

elaborationism to reconcile an elitist (i.e. - not based on 

popular consent) Court with the general requirements of 

democratic government. But that consideration, according 

to White, is not as forceful as it may appear. 109 There 

is at present very little popular confidence in the legis

latures (either state or congressional) as representatives 

of general interests. That is to say, the legislature is 

seen as more elitist than it has traditionally been taken 

to be. Furthermore, the Court since the Warren era has 

come to be viewed as more responsible to the people than it 

was previously represented to be. Thus, the legislature 

is now viewed as more elitist and the court as' less elitist 

than was generally thought. So the argument that all mat

ters should be resolved by the more representative branches 

if possible looses much (but not all) of its strength. 110 

107. White, supra note 67. 

108. But only as a prescriptive view. White 
adheres to many of the principles and much of the analysis 
of the Reasoned Elaborationists. 

109. White, sup'ra note 67. 

110 .. Id. at 338. 
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A second point is the emergence of new, politically 

powerless, but vocal minorities who see the court as their 

only real means of airing and resolving their grievances. 

It does not work well to refer such groups to political 

processes for their complaint in large part is that the 

political process in effect discriminates against them. 111 

A third point, and perhaps the most significant one 

(as White recognizes) is the disintegration of shared 

values or goals in American culture. "In interpreting 

constitutional language," White points out, "the Court 

should not merely search for the collective wisdom of the 

nation. That search would be fruitless at a time marked 

by the absence of collective va1ues.,,112 Thus, if Hart's 

concept of matured collective thought requires the Court to 

wait for a general solidification of values to facilitate 

constitutional interpretation, that may be an unrealistic 

requirement. 

Given these featues of modern American society an 

activist Court may be necessary "as a guarantor of the cred

ibility and stature of the governmenta1·process,,,113 White 

argues, and the conservative e1aborationist conception of 

111. Id. at 341. 

112. Id. at 345. 

113. Id. at 350. 
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the proper role of the Court cannot capture that modern 

societal view or need. 114 White then argues that a more 

activist Court can be justified. First it must be recog

nized that Court decisions go through a dialectical process 

of legitimation which connects them indirectly with popular 

consent, and makes the Court in fact more responsible to 

the people than is usually thought. 115 A decision when 

handed down is authorized because of the recognized 

authoritative status of the Court, but it is not yet 

legitimated. 116 In a social situation lacking common values 

the Court may attempt to "assist in the creation of 

(collective) wisdom by calling to mind the existence or 

nonexistenc~ of a relationship between the asserted rights 

of current minorities and constitutional principles.,,117 

Once the Court has attempted to influence the popular values 

in this way the public may respond affirmatively or negative

ly both through legislative representatives and/or through 

compliance, noncompliance, begrudging compliance, etc. Such 

response (indirectly) affects future decisions to expand 

114. Id. at 355. 

115. Id. at 356. 

116. Id. 

117. Id. at 359. 
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or limit or even overrule prior decisions. Through this 

proc.ess of give and take- decisions become legitimated over 

time. 118 The source of legitimacy, under White's formula

tion, is not simple consent or majority consensus but the 

dialectical process just described. It is the " ... inter

action of the Court's authority with the needs of its 

constituents. ,,119 

In making such initial decisions, White notes and 

agrees with the realist point that judges must use intui

tion. 120 However, White would limit the use of intuition 

(or guard against illegitimate subjective bias as the 

foundation for decisions) by maintaining the elaborationist 

requirement ·that judges give reasons for their decisions 

with the recognition that a "reason" which amounts to a 

statement of personal prejudice or bias is illegitimate. 12l 

A judge should attempt to articulate the basis of his 

intuitive judgment in terms of "deeply embedded cultural 

values" so as to transcend his own biases, according to 

Wh .t 122 
J. e. This requirement may be associated with the 

118. Id. at 348. 

119. Id. at 341; see also the Realist view dis-
cussed sUEra in section 3 and note 28. 

120. Id. at 359. 

121. Id. 
122. Id. at 361. 
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collective thought. 123 
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Thus, White provides us with a sensitive modification 

of conservative reasoned elaborationism which in fact re-

jects none of the theoretical principles but explains why 

those principles need not lead to a deferential Court. With 

the addition of the realist point (in a very limited form) 

that judges must rely on intuition, and the more signi

ficant point that not only is the reasoning process 

dialectical in nature, the judicial process itself (at 

least at the Supreme Court level) is dialectic, White shows 

that there is good reason for more extensive judicial revie~-

a more activist Court--than is apparently thought proper 

by any of the elaborationists or by Ely or Choper. The 

justifications White gives for more judicial review are 

(primarily) policy grounds about the allocation of power 

between branches of government, the purposes to be served 

by both courts and legislatures, and in particular the 

means of promoting functional efficiency and public confi

dence in the governmental process. These are good grounds 

and they are well expressed and argued by White but what 

they provide us with is a justification of judicial review 

123. I'd. at 361; see also Hart supra note 
68. 
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in the abstract. The justification of judicial review (in 

the abstract) and the justification of constitutional 

rights are not the same thing, (although they are probably 

not unrelated) .. Judicial review, as we have seen, may be 

justified on policy grounds about the allocation of govern

mental power with no need to refer to rights at all. Whit~s 

analysis does not provide us with grounds for determining 

constitutional rights unless we take him at his word 

that initial Court decisions are authorized by the authori

tative status of the Court as a governmental institution. 

That position could be interpreted as a strong Rea1is~ 

notion: whatever the Court says is law is (prima facie) 

law. I do not think White intend.s his theory to be inter

preted in that way since his theory seems to incorporate a 

distinction which many Rea1istists apparently failed to make. 

The Realists argued that what a j~dge says is law 

is law. As a description of the judicial process that 

point is correct. The authoritative status of the court 

as a legal institution performing the sorts of functions 

it performs makes the judge's opinion law (barring gross 

error) even if that opinion is highly questionable. That 

is a proper account of how a judicial process works. It 

is not, however, a correct account of judicial reasoning. 

A judge may not authorize his opinion by appeal to his 

authoritative status as a judge. That is not a legitimate 
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ground for judicial decision making. A judge can in fact 

use it by giving no reason. But that is an abuse of power. 

White recognizes this by maintaining the Elaborationist 

requirements that a judge must give reasons for his opinions' 

and should at least attempt to make those reasons transcend 

his own subjective biases. 

If these requirements are maintained, and the dis

tinction between describing the judicial process (the 

Realist view) and formulating the requirements'of judicial 

reasoning (the Elaborationist view) is maintained, we can 

see that even if initial Court decisions are authorized 

by the authoritative status of the Court in the Realist 

sense, they 'are not so authorize~ in the Elaborationist 

sense. Thus, even if White's arguments and modifications 

of Realism and Elaborationism are correct (which I believe 

they are) it does not follow that the Court has authority 

for its decision (in the Elaborationist sense) unless it 

can give good reasons which trace that decision to consti

tutional grounds. This is an Elaborationist requirement 

(and a positivist one). White does not disagree124 but 

he does not handle the point. 

124. Id. at 348. He says decisions must be 
based on constitutional grounds. 
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I believe White's account is correct as far as it 

goes, and is significant'for that reason alone. If we 

accept White's view, it demonstrates that a complete account 

must not only come up with an extension of the positivist 

(including the Elaborationist) theory which will explain 

the requirements of judicial reasoning in terms of its 

connection to the positive law, it must also accomodate 

the (modified) Realist insight that the judicial process 

itself is a dialectical process of growth and change which 

develops incrementally in what may be haphazard ways which 

,are nevertheless authorized ultimately by the authoritative 

status of the court as a governmental institution and 

legitimated by popular agreement over time. There is yet 

another insight which must be incorporated into a complete 

account of constitutional justification which includes 

judicial reasoning. 

The New Natural Law 

The more frequent arguments against both positivis

tic theories and conservative courts (which is not to 

suggest that one is necessarily connected to the other in 

any way) are quite different from White's moderate Realism. 

'rhe usual arguments are s :imilar to the following. There 

are no such things as neutral principles. All judicial 

decision making presupposes or supports one substantive· 



value or another. Some values are basic to our society, 

or are incorporated into the constitution, or are presup

posed by it, or are simply better than other values; 

constitutional interpretations should correspond to ,those 

values. (And sometimes) law and morality are not as dis

tinctly separate as positivists (or judges, or both) would 

like to think. Thus, judges cannot avoid making moral 

decisions in some cases and those decisions should conform 

to certain requirements. (E.g. they should promote the 

right substantive value, or achieve the right result, or 

conform to the requirements, of mora1reasoning.)125 
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Perhaps the strongest, the most general, and 

certainly one of the clearest and most sophisticated state

ments of this position is that formulated by Ronald 

Dworkin. 126 

We will not consider Dworkin's more general theory 

of judicial reasoning here. That will be dealt with in 

the next chapter. 127 For the present we will look at only 

his arguments against a conservative role for the Court'. 128 

125. See e.g. Tribe suprg note 35; Dworkin, 
supra note 75; Wright supra note 7. 

126. Dworkin,' sup'ra note 75. 

127. See Chapter 5, section lihfra. 

128. See Dworkin, 'supra note 75, at 131-150. 



Rather than argue that some things are just right 

and we all know it, and judges must interpret the law to 

conform to those ideals (e.g. that racial discrimination 
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is basically wrong) ,129 Dworkin argues that the proponents 

of a conservative or deferential Court (1) base their argu

ments on an incoherent philosophy of constitutional 

interpretation called "strict construction," and (2) offer 

no good reasons which show that the Court should interpret 

the Constitution conservatively rather than liberally 

. h d .. 1 . h 130 I b l' Dw k' w~t regar to const~tut~ona r~g ts. e ~eve or ~n 

is right about (1) and arguably right about (2). We must 

recognize that without more (and Dworkin offers much more 

which we will consider elsewhere) these arguments do not 

support a politically liberal court. They merely show 

that the matter is an open question. The argument Dworkin 

constructs to show this is complex but enlightening. 

He begins by pointing out that the theory upon 

which our government rests is not simple majoritarian 

democracy. 131 Our Constitution protects individuals from 

the majority. In effect it limits majority power. Such 

interference with the democratic process requires 

129. See e. g. Wright, supra note 97. 

130. Dworkin, supra note 75. 

131. Id. at 133. 
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. .f. . 132 
Just~ ~cat~on. The framers of the Constitution assumed 

these limitations could be justified by appeal to moral 

rights which individuals possess against the state. 133 

The Constitution was intended to protect these rights. 

The language of the Constitution varies with regard 

to these protections. Some of the language is quite precise 

while other phrases are quite vague. It is reasonable to 

assume that the choice of vague standards, where they are 

used rather than more specific rules, was deliberate, since 

more precise languag~ could have been chosen if that had 

been desired. 134 Thus vague standards were deliberately 

chosen with the knowledge that they would require inter

pretation. ~his choice has caused a great deal of legal 

and political controversy because people differ as to how 

the vague standards should be interpreted. The argument is 

often divided into what are frequently called proponents of 

"strict" or. of "liberal" interpretation (or construction). 

Dworkin points out that the distinction is actually confusing 

because it often runs together two separate issues. 135 Any 

case arising under a vague constitutional clause (such as 

132. 1d. at 133. 

133. 14. 

134. 1d. at 133 

135. Id. 
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the due process clause) may be viewed as posing two 

different questions, Dworkin explains. First, which 

decision is required by a strict (which is to say literal 

or faithful) interpretation of the text or the intent of the 

framers of the text? Second, which decision is required by 

a strict (that is, narrow) political philosophy of the moral 

rights which individuals hold against the state?136 

It is obvious the answers to these two questions in 

any given case might well be different. However, Dworkin 

argues, the two are often run together when value clauses 

are invo1ved. 137 Frequently this is because in construing 

these value clauses a certain sort of appeal is often made 

to the "intent of the framers" (wpich is one way of deciding 

what is meant by a phrase which is otherwise vague). The 

way this often works is it is assumed that the way to 

decide on the meaning of a vague teDm or phrase is to 

restrict the meaning to (generally speaking) whatever the 

person (or group) who wrote the phrase had in mind when 

they wrote it (or at least what they would have thought if 

they had thought about it).138 This is certainly not a 

136. Id. at 134. 

137. Id. 

138. Id. 



bizarre technique. It is sensible and fair if reading an 

old manuscript, or more particularly, if construing an 

old contract, to ask what the parties had in mind by the 

language when they wrote it. But this theory of meaning 

is too crude with respect to the Constitution, Dworkin 

contends, because it misses the distinction between a 
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concept and a conception. This is a useful distinction 

w'hich is commonly drawn by philosophers. 139 Dworkin illus

trates it by the following example. If I required of my 

children that they not treat others unfairly I might well 

have specific examples of conduct in mind when I made the 

requirement but I would not agree that I meant my words 

to be limited to the particular ~xamples I happened to have 

in mind. First I would expect my children to apply the 

requirement to'situations I could not have thought about. 

Second, I must recognize that I might be persuaded by new 

information or arguments to change my mind about whether 

same particular conduct was or was not unfair. I would not 

in that case want to say I had changed my instructions. 

Rather I would say that I intended my family to be guided 

by the concept of fairness as opposed to a particular con

ception of fairness which I personally happened to have in 

. d . 1 t· 140 m~n at a part~cu ar ~e. 

139. Id. 
140. Id. at 135. 



The difference, Dworkin explains, is not just a 

difference in the detail of the instructions, but in the 

kind of instructions given. 141 
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"When I appeal to the concept of fairness I appeal 

to what fairness means, and I give my views on that issue 

no special standing. When I lay down a conception of fair

ness, I lay down what I mean by fairness, and my view is 

therefore the heart of the matter. When I appeal to fair

ness I pose a moral issue; when I lay down my conception of 

f . I . ,,142 
a~rness try to answer ~t. 

Once the distinct~on between a concept and a con

ception is understood it seems clear that the use of vague 

clauses in the Constitution shou1~ be taken as representing 

appeals to the concepts they employ (such as legality, or 

cruelty) not as handing down particular conceptions which 

happened to be held by certain groups of men at particular 

periods of our history. 

The logic of the Constitution rests on a moral 

theory which recognizes moral rights against the state. 

Difficult clauses such as due process, or equal protection 

should be recognized as appealing to moral concepts rather 

than laying down particular conceptions. Thus,. 

141. Id. 

142. Id. at 147. 



interpretation of constitutional language requires an 

activist Court because the nature of the concepts it 

employs requires the Court to "frame and answer questions 
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of political morality,,143 in order to construe it. There 

may be other policies which limit Court activism, but it 

should be recognized that such policies compete with the 

requirements of the Constitution. They are not derived from 

it. 

There is a great deal which is right about Dworkin's 

argument, but there are also several things wrong or at 

least debatable about it. Without pointing out every 

quibble there is one major objection or qualification which 

I would make before adopting his position. (Dworkin would 

not accept this "qualification.") 

The great contribution that Dworkin makes is in 

pointing out the distinction between a concept and a con

ception and arguing that it applies to vague constitutional 

language. That point is most attractive. However, I 

believe Dworkin then engages in a bit of slight of hand. 

The example he uses to illustrate the distinctions is an 

example of a moral concept (fairness). It follows that 

moral evaluation is required to construe it. It does not 

follow that moral evaluation is required to construe the 

143. Id. at 147-148. 
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Constitution. For example it does not follow that moral 

evaluation is necessarily required to construe the concept 

of due process because due process is at least arguably 

a legal rather than a moral concept. It may be contingently 

true that moral evaluation is needed to construe concepts 

embodied in the Constitution. But it does not follow 

from the logic of the Constitution even if it is utilizing 

concepts rather than conceptions (which it is). What 

follows from that distinction is not that moral evaluations 

must be made, but merely that evaluations ~ust be made. 

Thus I believe the correct form of Dworkin's argument is: 

1. The distinction between a concept and a conception 

should be recognized. 

2. The use of broad language in the Constitution should 

be understood to appeal to the concepts it employs and 

not to particular conceptions which might have been held 

when the phrase was written. (We may note that this point 

is still controversial.) 

3. To recognize this is to recognize that the Court must 

be activist to interpret the Constitution because the very 

natUre of the concepts employed requires evaluations which 

are not determined by either the text or the intent of the 

framers. 

What follows from this is that the Court must be 

activist only in the first sense Dworkin distinguished, not 
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in the second. That is, transposing Dworkin's earlier 

distinction regarding "strict construction" to apply to 

"liberal" or "activist" construction we may recall that 

Dworkin pointed out that vague clauses pose two different 

questions. 

(1) Which interpretation is required by a liberal (e.g. 

not literal) interpretation of the text or the intent of 

the framers. 

(2) Which decision is required by a liberal (or 

broad) political philosophy of the moral rights which 

individuals hold against the state. 

Dworkin's argument tells us nothing about (2). 

It proves, I believe, that "liberal" constitutional 

interpretation in the sense of (1) is necessary because· 

"strict construction" is an illusion. This is to say 

that the Court must necessarily advert to many considera

tions to construe the Constitution at all. Although Dworkin 

does not succeed in demonstrating it, same of these 

considerations might be moral ones. 

Thus we have three different conceptions of law 

and the proper role of the Court in it which are to a 

certain extent irreconcilable. The differences among them 

are not as intractable as they appear, however, if we recog

nize two important distinctions. The first, pointed out 

with regard to White's discussion is that describing the 



judicial process and formulating standards of judicial 

reasoning are two different things. 
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The Realist position that judges make law rather 

than discover it is best regarded as a description of the 

judicial process which captures the point that a judicial 

opinion, even if wrong, becomes law in virtue of the author

itative status of the Court. White's more subtle de&xiption 

captures more accurately the complexity of that status and 

its relationship to popular acceptance or compliance. It 

does not justify an activist Court (or a deferential one) 

however, because it provid~s no account of what is legiti

mate judicial reasoning. White's arguments show (only) 

that policy reasons for limiting ~he Court to a deferential 

posture are not as strong as is often thought. This tells 

us that an activist Court may be justified if the reasoning 

is. 

The second distinction which should be noted to 

acknowledge, if not accomodate the natural law position, is 

the difference between an activist or liberal court (mean

ing one which is wide ranging in its criteria of 

justification or sources of meaning) and what should be 

called a politically activist or politically liberal court 

(meaning one which recognizes or ascribes many rather 

than few "moral" rights against the state). The important 

point in all Dworkin's arguments is perhaps the obvious one. 
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Vague constitutional clauses must be interpreted. In 

order to interpret them the Court must use some criteria 

of evaluation and no such criteria are set out in the 

Constitution. This supports the necessity of an activist 

Court where "activist Court" means a Court which must 

evaluate standards which are not legally determinate. That 

is to say the strict constructionist doctrine is untenable 

because some constitutional clauses are impossible to con

strue strictly and others which are logically possible 

are not practically workable if strictly construed (if we 

mean by strict construction, literal interpretation or at 

least not building in very much that is not clearly impli

cated by the language, which is what is usually meant). 

If what is meant by strict construction is whenever a 

clause is indeterminate the Court should defer to another 

branch to set its meaning (or as Dworkin puts it, the Court 

should construe it as not conferring individual (moral) 

rights against the state) it should be recognized that 

that judicial policy is not supported by t~e argument that 

the Court should faithfully adhere to the text of the 

Constitution or the intent of the framers. There may be 

good arguments which support a judicial posture of deference 

as the correct attitude of the Court, but the Constitution 

has nothing to say about it. Regardless of the posture the 

Court takes to construe the Constitution it is construing 
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it. It is not the case that if it construes the Constituticn 

liberally it is building in additional premises but if it 

construes the Constitution narrowly it is adhering to the 

text. It is building in premises either way. Much of the 

language of the Constitution is so general that it cannot 

be avoided. Furthermore, it is not the case that since the 

language is very abstract any of the many implications which 

follow fram it may be selected. Dworkin has shown that 

there is more to be taken into account than the plain 

meaning of the text. These are the insights we will 

retain fram the new natural law theorists. They. are not 

necessarily natural law points however. Determining what 

more should be taken into account and whether these elements 

can be accamodated by a generally positivistic theory of 

justification will be the subject of the next chapter. 



CHAPTER 5 

CONSTITUTIONAL RIGHTS, COHERENCE THEORIES, 
AND INSTITUTIONAL JUSTIFICATION 

Once again we will find that the justification of 

constitutional rights--a theory of judicial reasoning--and 

the justification of judicial review--a theory of the judi

cial or legal process--are not clearly separable. We will 

begin by considering Ronald Dworkin's impressive coherence 

theory of judicial reasoning. While agreeing with most of 

its methodology we will take issue with most of its con

clusions. Dworkin's theory will lead us back again to an 

analysis of the legal process for. the p.urpose of fleshing 

out his concept of the character of institutions--the 

framework within which he suggests judicial reasoning 

takes place. 

Finally, in the last section we will review major 

points covered in this chapter and the last one, and apply 

our results by focusing our discussion in terms of a 

paradigm of the sort of judicial reasoning that seems to 

capture the elements which are picked out by all our 

earlier considerations. 

216 



217 

Section 1 - Coherence Theories and Judicial Reasoning 

Ronald Dworkin has formulated an imposing general 

account of judicial reasoning,l much of which we will simply 

describe and adopt (even though we may disagree with cer

tain important conclusions he" draws from it). The central 

tenet of Dworkin's thesis is that a correct judicial 

decision is the one which is the most consistent with the 

best justification of settled law. 2 This holistic justifi

cation should take into account not only legal rules (as 

is suggested by H.L.A. Hart's positivistic theory3) but 

also legal principles and the character of the institutions 

relevant to the decision. 4 Much of Dworkin's theory is 

formulated in terms of arguments ~gainst the positivist 

characterization of law (and particularly against Hart's 

theory). 

Dworkin's position is that law is not best viewed 

as a heirarchy of rules each of which is law because it is 

traceable to a source in that legal heirarchy.5 Nor is law 

1. Dworkin, Ronald, TAKING RIGHTS SERIOUSLY (1977), 
esp. ch. 3. 

2. Id. at 120. 

3. Hart, H.L.A., THE CONCEPT OF LAW (1961), esp. 
78-136. 

4. Dworkin," supra note l. 

5. Id. at 87. 



as distinct from morality as Hart suggests. 6 Judges must 

take into account more than the positive law as Hart 

describes it. For one thing they must take into account 

1 1 . . 1 7 ega pr~nc~p es. 
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According to Dworkin, one major problem with Hart's 

rule model is that it cannot account for (indeed, it ob

cures) the notion of principles. Principles, he says, are 

not "extra-legal" standards. They are recognized law; they 

are binding on judges making decisions, and yet they do not 

function as rules in several ways.8 

First, there is a logical distinction. A rule 

operates in an all-or-nothing fashion; either it applies to 

a case or it' does not. If it app).ies, it dictates the 

decision which must follow from it. If two rules conflict 

in a case, one must be overruled by the other. Second, a 

rule may have exceptions, but both it and its exceptions 

6. Id. at 89-92. 

7. Id. at 91. 

8. Dworkin uses the term "principle" in two ways. 
He uses it specifically (or narrowly) to indicate (i) recog
nized standards (principles) of fairness or justice. He 
also uses it generically to refer to (i), as well as '(ii) 
authoritative policies setting out political or economic 
goals, and (iii) other (unspecified but nonrule type) stan
dards inclusively. In this section all references will be 
to the second (broad) usage. 



can be exhaustively stated by pointing to specific, 

authoritative sources in the legal system. 9 

On the other hand, a principle does not set out 

consequences that follow automatically from the fact that 

it is relevant to a case. Principles incline a decision 

in one direction or another, but do not dictate it (as do 
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rules). Several conflicting principles may apply to a 

case, and it would not be apposite to speak of any being 

overruled. This points out that principles have a logical 

dimension not shared by rules, the dimension of weight. 

Also, cotmterexamples, or conflicting, but equally 

applicable principles are not considered as eXceptions, 

and are not exhaustively statable, or traceable to a single 

authoritative source in the legal system. 

I believe that Dworkin is right about .these 

differences between legal rules and legal principles. Fur

thermore, he is right that legal principles are binding on 

judges. (They are not merely permissive extralegal sources 

of law.) 

However, Dworkin then argues that if principles 

are part of law then the positivist approach fails because' 

9. Dworkin, supra note 1, at 91 ... 95. 

10. Id. 
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it is not possible (if principles are included) to define 

law formally, which is exactly what positivists attempt to 

do. 11 With this point we will take issue. 

Again Dworkin formulates his arguments against the 

possibility of a formal test or definition of law in 

terms of Hart's formal test. As explained in the last 

chapter Hart calls his formal test the Rule of Recognition. 

According to Dworkin, Hart's Rule of Recognition 

is not only ineffective, but unsuitable as a test for 

determining law. In fact, Dworkin wishes to " •.. oppose 

the idea that "the law" is a fixed set of standards of any 

sort.,,12 Therefore, any accotmt of law which utilizes 

a formal device, like the Rule o~ Recognition, cannot be 

a viable account, because no such formal, definitive test 

is possible for determining what is o~ is not law. 

Hart's Rule of Recognition defines valid law for a 

society, but it cannot be referred to, itself, in terms 

of validity. 13 It is binding because it is accepted as 

11. Id. at 89. 

12. Id. at 91. 

13. Validity can only be applied within the system 
which is defined by the R of R. It refers to the fact that 
a certain rule conforms to the criteria (or meets all tests) 
specified by the R of R, which is accepted as defining vali
dity. Validity, therefore cannot be applied to assess its 
own definition. That is simply an inappropriate term of 
assessment. The existence of the R of R is presupposed 
(1) in that any person who asserts validity makes use of it 



defining law for that society, i. e. it meets the practice 

conditions which establish it as a social ruie. 14 
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According to Hart, the notion of obligation (or 

duty) is best understood through the idea of a social rule. 

The existence of a social rule is indicated by the "attitudes 

and behavior of the members· of a community, who take that 

social rule as a standard of conduct. When a social rule 

exists people will generally conform to it, and will 

expect others to do so. They will cite the existence of 

the rule as a reason for their behavior, and will use it 

also as a basis for criticizing others whose actions do 

not conform to it. (I.E. Those persons will be criticized 

as having broken a rule.)ls 

Obligations or duties arise only in special instances 

of social rules which are backed by serious pressure. When 

" . .. the rules supported by this serious (social) pressure 

are thought important because they are believed to be 

as appropriate for identifying law," and (2) it is not only 
accepted by individual persons, but is accepted and employed 
in the general operation of the system, and is recognized 
by individuals as having this general application. (See 
Hart, supra note 3 at 99-106.) 

14. Hart,supra note 3 at 83-85. 

15. Id. 



necessary to the maintenance of social life or some 

highly prized feature of it ... ,,16 they are thougj:lt of as 

giving rise to obligations. 

Based on this social rule theory, there are two 

minimum conditions, necessary and sufficient for a legal 
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system to exist. (1) The primary rules designated as valid 

by the Rule of Recognition must be generally obeyed. 

(2) The" Rule of Recognition specifying the criteria of 

validity, adjudication, and change must be accepted and 

used by officials, as governing official conduct. Says 

Hart, "They must regard these as common standards of 

official behavior and appraise critically their own and 

each other's' deviations as lapses .. ,,17 

Dworkin rejects this theory as a basi~ .. fpr law, 

because (he claims) the general theory of obligation is 

untenable. As a general theory of obligation (certainly 

with regard to moral obligation) Hart's social rule theory 

is questionable, but as a theory of legal obligation, it 

seems to me an accurate account. I wonder how a legal 

system could be accounted for without some such theory of 

law as conventional? Dworkin, as a matter of fact, uses 

16. Id. at 85. 

17. Id. at 113. 



something very like it as an integral part of his theory 

of adjudication. 

223 

In arguing against the existence of judicial 

discretion in hard cases, he says that a judge's decision 

must be consistent with the "character of the institution." 

What does it mean for an institution to have a character? 

It means according to Dworkin, that every institution is 

accepted by the members of the community as having certain 

characteristics, thereby making its character definitional 

in terms of the attitudes, history, and conventions of the 

community members. 18 

If the judge is duty bound to a decision that 

conforms to 'the character of the .institution, and the 

character of the institution is determined by what the 

members of the community (through their ,attitudes and 

conventions) accept it to be, then Dworkin's theory of ad

judication is founded on a concept (institutional character) 

which conforms very closely to Hart's social rule theory. 

Therefore, since he uses a social rule theory himself, I 

would say that he is not in a good position to deny its 

existence or applicability. 

18. Dworkin,' supra note 1 at 102. 
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It might be said that even if the social rule theory 

is accepted as a legittmate foundation for law, it may 

still be claimed that the Rule of Recognition cannot ac

count for principles. According to Dworkin, principles are 

fundamental to law. They are used as just'ification for 

decisions, for the adoption of rules, for the application 

of a certain rule to a particular case. In fact, any 

sununary of the considerations which judges and lawyers 

must take into account as determining legal rights and 

obligations would have to include principles. 19 But 

principles are not traceable to the ulttmate Rule of . 

Recognition. A different sort of justification is used 

for them, in which acceptance an~ validity are not clearly 

distinct. Legal principles do not always come into 

existence by legislative enactment. We cannot point to 

a single determinable source in order to justify their 

use as relevant to a case. Instead, we refer to various 

examples of community acceptance, judicial practice, or 

court history (which Dworkin calls institutional support).20 

The notion of a Rule of Recognition is simply ,not adequate 

to handle law having these sorts of features. 

19. Id. at 62. 

·20. Id. at 67. 
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However, recognizing that principles are distinct 

from rules in all these ways, it is not unreasonable to 

suppose that the Rule of Recognition might have to account 

for them in a different way. It might need to be revised 

or expanded somewhat. It does not follow that no Rule of 

Recognition or at least no formal definition could be 

devised that could handle them. It does not follow that 

a formal test for determining law is in principle not 

possible. 

But why does Dworkin think that it is not possible? 

He bases his supposition on two features he feels to be 

inherent characteristics of (at least) principles, which 

are fundamentally incompatible wi.th the possibility of 

formulation. 

1. The notions of acceptance and validity are not 

clearly distinct with regard to principles. (Dworkin con

siders that validity may not be apposite terminology with 

. . 1 ) 2l respect to pr~nc~p es. 

2. The origin of principles (or justification for use) 

cannot be traced to a single authoritative source in the 
22 legal system. 

21. Id. 

22. Id. at 68. 
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Dworkin is correct that both acceptance and validity 

are often mentioned with regard to principles. However, it 

does not seem to me that because both are cited to support 

a single principle, that they cannot be distinguished from 

one another. For example, two or three different kinds 

of argument might be given to support one claim, as 

Dworkin argued that principles differ from rules on (at 

least) two different grounds. One, (he argued) they differ 

logically; two, they differ in terms of justification. The 

difference between these two arguments may be fairly 

.subtle, and both are used to support the same claim, but 

that does not mean they cannot be distinguished from one 

another. If we were given examples with regard to Dworkin's 

argument, we could sort out which were examples of logical 

differences and which were examples of differences in 

justification. 

Now, suppose we were agreed that examples of 

community acceptance refer to the acceptance of a principle, 

and that references to past judicial decisions refer to 

its validity (because it points to the principle's source 

or connection of authority in the legal system). In that 

case, we would say that two different kinds of justification 

were being used. We would not say that it was indistinguish

able which was which. 
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Likewise, when judges cite different examples of 

both community practice and judicial history in support 

of the relevance of same principle, the differences 

between'examples of acceptance and examples of validity 

might be subtle, and difficult to sort in some cases, but 

that is no conclusive argument that the distinction could 

not be made. The problem here is not that acceptance and 

validity are indistinguishable. The problem is to get 

clear on (or agree on) what is to count as validity. 

When Dworkin considers that it may be inappropriate 

to refer to principles as valid at all, (which is to 

assert, not that they are not law, but that they are binding 

law and cannot be handled in term~ of the Rule of Recogni

tion which defines validity) he is presupposing the truth 

of his second point (i.e. that a principle is not defined 

in a single source in the legal system). This is, I think, 

acceptable, (only) in so· far as his second point is true. 

What is objectionable is that he is also presupposing that 

this is the only possible definition of legal validity, 

and that since principles do not fit in it, the Rule of 

Recognition must be rejected as irretrievably inadequate. 

It seems to me just as reasonable to suppose that the 

definition of validity may be too restricted, and that the 

notion of the Rule of Recognition should be expanded to 
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accomodate other legal standards, rather than rejecting it 

out of hand as too narrow. 

If Dworkin were right in thinking that acceptance 

cannot be distinguished from validity, he would be correct 

in rejecting the Rule of Recognition. But since he has 

now shown that this is the case, he has not refuted the 

Rule of Recognition. He has demonstrated, rather, that 

it should be expanded. 

In considering justifications offered by judges for 

the citing of some principle 'as relevant to a case, what 

is significant, I think, is not that they refer to community 

practice or general acceptance. What makes a principle 

legally relevant seems always to pe that it is embeded 

in, or implied by same other standard which is recognized 

as established law. This is pointing to a source (albeit, 

not a single source) of authority within the legal system. 

It seems to me that this should be recognized as referring 

to a property of validity, conforming to the spirit if not 

the letter of Hart's Rule of Recognition. 

Professor Rolf Sartorius puts the point this way. 

A principle is a legal principle " because it is embeded 

or exemplified by numerous authoritative legal enactments, 
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constitutional provisions, statutes, and particular judicial 

decisions. ,,23 

Dworkin asserts that Hart's definition of validity 
~ 

will not cover principles, yet he offers no account of 

what, then, makes them law. Sartorius offers a possible 

answer. 

The point is rather, to make a case for the 
relevance of some "extra legal" policy or principle, 
a judge must demonstrate, not that it is there and that 
he approves of it, but rather that it is an established 
part of law, or is made relevant ~ some other prin
ciple that is~4--(empahsis mine) ----

According to Sartorius, then, what initially makes 

a principle a legal one is that it is embedded, implied, 

or made relevant by some other principle that is established 

law. The question is, without some similar story, how 

can Dworkin account for what makes legal principles legal? 

If there is no judicial discretion, and no test for defining 

what is valid law, how does a legal principle become recog

nized as legal (or binding) in the first place, and how is 

it to be distinguished from principles which are not legal? 

Dworkin himself says that not just any principle 

will do. A judge does not have the right to select a 

23. Sartorius, IlSocial Rules and Judicial Legisla
tion," Phil. Rev. VII (1969) at 155. 

24. Id. at 154. 



principle at will. He is bound by relevant legal 

principles. 25 But how does he know which principles are 

legal, let alone relevant? Presumably, they were not 

enacted as law by a legislative body, or so specified by 

statute or constitution. That is a major point for which 

he has been arguing. Principles are not traceable to a 

single authoritative source in the legal system. 
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But is it not possible that too much emphasis has 

been placed on the necessity of a single source? Might it 

not be possible to interpret the notion of a Rule of 

Recognition or formal test a little more broadly than it 

has been in the past? There is nothing, in principle, to 

say that a formal test could not define the criteria of 

validity for other legal standards as well as rules. 

Sartorius submits an interesting possibility along 

this line. Hart's notion of a Rule of Recognition, he 

suggests, might be loosened to include the rule of stare 

decisis. Modified in this way, it would identify not 

only legislative enactment, and constitutional provision, 

but judicial decision as authoritative sources of law, 

broadening its scope considerably. The "problem standards 

25. Dworkin, supra note I at 66. 



(e.g. principles) would then be recursively defined as 

those" ... established, exemplified, or implied by ... 

'first order' standards either directly or indirectly.,,26 
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This works out to be a three level test, which can 

identify as valid law: 

1. Statutes enacted by a legislative body. 

2. Principles (and policies) embedded in law specified 

as valid by (1). 

3. "Extra legal" standards implied by laws valid 

according to (1) and (2).27 

Dworkin considers Sartorius' suggestion, but he 

feels that it needs elaboration. 28 Dworkin offers one 

way of developing the idea, with which, he suggests 

Sartorius would agree. 

First, each judge and lawyer would assemble all 

rules that are clearly valid law, (in, say, a particular 

state). Next, each would add the set of explicit rules 

about institutional competence which would be required to 

say that the first set was indeed valid. Then each would 

determine what set of principles, considered altogether, 

would be required to justify the adoption of the first two 

26. Sartorius " 'supra note 23 at 156. 
27. Id. at 156. 
28. Sartorius agrees. He offers the suggestion 

only as a rough sketch hoping to demonstrate that a formal 
test of this sort might be a reasonable account of law. 
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sets. Each judge and lawyer would develop such a theory, 

describing the principles and assigning relative weights 

to each. On grounds of his theory, then, each could 
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assert that his set of principles should count as principles 

of law. 29 Such a test, says Dworkin, suggests the following 

formulation: "A principle is a principle of law if it 

figures in the soundest theory of law that can be provided 

as a justification for the explicit substantive and insti

tutional rules of the jurisdiction in question.,,30 

Dworkin then points out two problems with adopting 

this as a formal test of law. 

First, it could not be said that each individual 

lawyer's theory was a social rule of recognition. That 

would clearly be false. 

So, if it is not each theory that provides the 

social rule, it must be that the idea of applying institu

tional support is itself the social rule. If that is the 

case, the social rule of recognition is that a principle 

must be recognized as law if it is part of the soundest 

theory justifying established law (according to Dworkin's 

elabora tion) . 

29. Dworkin, 'su'p'ra note I at 66. 

30. Id., at 67. 
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But Dworkin points out that this could no longer be 

called a formal test, because it is nO'longer dealing with 

the validity of law in terms of its pedigree (or source in 

the law). It is dealing with the justification of law in 

terms of its content. It is no longer historical, or 

formal, or morally neutral. 3l 

Dworkin is correct. As stated, this is no longer a 

formal test. But why should Sartorius' idea be elaborated in 

this way?32 Sartorius' suggestion was that something like 

his rough sketch might be expanded into a formal test 

which could incorporate principles in something like the way 

Hart's Rule of Recognition defines the validity of rules. 

There is really nothing in Sartorius' model that implies 

that it must be explicated as a justification (at least in 

the way Dworkin is using justification)33 of all law, or 

31. Id., at 69. 

32. Dworkin supposes that Sartorius would agree with 
this elaboration of his suggestion for a test·, but Sartorius' 
idea was to suggest that his rough sketch might be elaborated 
into a formal test for law. Why would he agree to an elabor
ation which transforms the original idea into something 
consistent with Dworkin's theory which is designed to show 
that there cannot bea formal test? 

33. Sartorius is dealing with justification, but 
justification in terms of source. Dworkin is using justi
fication in a different way, which is something like 
consistency within a whole. 
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that it must be couched in a holistic theory encompassing 

the entire legal system (or even an entire jurisdiction). 

That certainly would be a monumental undertaking. Something 

like this might be required if one were trying to show that 

every case is covered by preexisting law (i.e. there is no 

judicial discretion).34 

But if the aim is a bit more modest, if the under

taking is rather to show only that at least some principles 

may be identified as binding law by some sort of formal 

test, then it seems to me that the test of institutional 

support is a very attractive candidate. 

First, it might be worth noting here that although 

the three level test may need some elaboration, it is worth

while to keep in mind that what is being formulated is a 

test for formally defining law, and a formal test should 

be kept as simple as possible. 35 

34. Sartorius agrees (with Dworkin) that there is no 
judicial discretion, so I will not presume to say that he 
would·, elaborate his test as simply as I would. Undoubtedly 
his test would necessarily be highly complex, if it is to 
eliminate the notion of judicial discretion. 

35. Dworkin's elaboration of Sartorius' test is 
open to the criticism that it would require of each judge 
and attorney, the labor of a life time to formulate, let 
alone apply it. Dworkin himself points out this flaw as 
grounds to assert the untenability of the test. I would 
say it is rather grounds for asserting the unacceptability 
of his elaboration. The test is simple, it is his 
elaboration which is complex. 
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Second, if the test is to be a formal one, there is 

no reason to suppose that it would necessitate a holistic 

theory justifying the content of all law. As a formal test 

it points to the source within the legal system of indivi

dual propositions of law. 

Dworkin's account of institutional support is set 

out very clearly in the following passage: 

[I]f we were challenged to back up our claim that 
same principle is a principle of law, we would mention 
any prior cases in which that princitle was cited, or 
figured in the argument. We would a so mention any 
statute that seemed to exemplify that principle (even 
better if the princilile were cited in the preamble of 
the statute, or in t e committee re orts or other 
legislative documents that accompanie it. Unless we 
could find same such institutional support, we would 
probably fail to make our case, and the more support 
we found the more weight we could claim for the prin-
ciple. 36 (emphasis mine) . 

The underlined phrases do not refer to the content 

of a principle. They refer to its origin in the law. They 

do not assert that the principle is relevant because it is 

moral, or socially acceptable, or consistent with the best 

general theory which justifies established law as Dworkin 

uses the phrase. They point out that it has been used 

before, or referred to or recognized as legally binding by 

governmental officials and persons of authority within the 

36. Dworkin, 'supra note 1 at 66. 



legal system, and that there are legal documents such as 

court records, committee reports, or other legislative 

documents which substantiate that the principle is part of 

the legal system, and therefore legally binding. 

What Dworkin's criticisms point out is not that an 

authoritative source is not cited, but that a single 
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source is not cited. This points to the difference between 

principles and rules, and reflects, I think, the fact that 

principles have the property of weight. The more support 

that is cited, the more weight the principle could be 

claimed to have. Consequently, examples of community 

acceptance might be mentioned, as well as institutional 

support. But acceptance is not what makes a principle legal. 

If a judge were to make a decision based on a 

principle, and cited as its only support examples of 

community acceptance, I believe he would fail make his 

case. If this were not true, any sort of principle could 

be asserted as legal. 

On the other hand, a judge certainly might establish 

a principle as legally relevant by referring to various 

instances of institutional support within court history, 

making no reference to community acceptance at all. What 

establishes a principle as legal is the fact that it is 

used, or referred to in numerous examples of instances 
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within the law, which may be cited as tying that principle 

specifically to the legal system. 

What I would like to suggest, then, is that while 

Dworkin has shown that Hart's formulation of the Rule of 

Recognition is too limited in same respects, he has not 

shown sufficient reason to believe that no formal test could 

be devised, which could accomodate principles, and which 

would conform to the spirit of Hart's test by focusing on 

determining law according to validity, in terms of its 

source in the legal system. 

I believe that the concept of institutional support 

might be used for that purpose. However, rather than 

elaborating Sartorius' three level test, I would simplify 

it to a two level recursive test consisting of first order 

and second order propositions of law. 

A first order to legal proposition is determinable 

as valid law by tracing it through the legal machinery to 

a single authoritative source, or Rule of Recognition, 

(i.e. by a formal test.) 

A second order legal proposition is determinable as 

valid law by tracing it, through,numerous references of 

institutional support, to a set of first order legal 

propositions, which are in turn traceable to the Rule of 

Recognition. 
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Institutional support would be defined as court 

histories, or other legislative documents figuring in judi

cial decisions, which may be considered authoritative 

sources of law, according to the doctrine of stare decisis, 

or comparably accepted legal doctrines. 

Principles not covered by this test might be consider

ed permissive sources of law, which are not legally 

binding. 37 This means that some cases would require the 

exercise of judicial discretion or deference to another 

branch, but neither would. be as wide ranging as formerly 

thought. 

Presumably, Sartorius would not agree with this 

suggestion of a formal test for determining law. Certainly, 

Dworkin would not. But, I think Hart might be amenable to 

something like it, as he says, " ... the rule which confers 

jurisdiction will also be a rule of recognition, identifying 

primary rules through the judgments of the courts and these 

judgments will become a 'source' of law. ,,38 

At any rate, I hope that it suggests that some 

similar (more elegant and complete) formulation could con

ceivably be devised as a formal test for determining law. 

37. This corresponds to Hart's treatment of "extra 
legal" standards. 

38. Hart, supra note 3 at 95. 
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We may consider at this point what should be 

included in such a test as it applies to judicial reasoning. 

To focus the question even more, let us ask what must a 

judge take into account to correctly decide that a con

stitutional right is justified? This will not excuse us 

from a general account of judicial reasoning but it will 

yield a specialized one. What I mean by that is I believe 

we will find that judicial reasoning in difficult consti

tutional cases must conform to all general requirements of 

judicial reasoning plus some others. It does not allow us 

to leave anything out that would be included in a general 

account but only to add things on. 

Handling difficult constitutional cases presents 

one of the most favorable sorts of cases for Dworkin's 

approa~h and one of the most difficult for the positivist. 

The positivist account works best as a general description 

of law (which is a system of rules, generally speaking) and 

the function of judges in "mine run" cases, (where they 

do interpret and apply the rules (and not create them)). But 

the interesting cases which refine our understanding in 

both law and philosophy are the hard cases, the borderline 

cases. These are the cases a positivist does not handle 

well. I would merely mention that in determining the 

elements of judicial reasoning we should not forget about 



what judges do 80 percent of the time because figuring 

out what they do (or ought to do) the other 20 percent of 

the time is more exciting. 

The positivist has handled the difficult case in 

one of two ways. Hart's way was to advert to discretion. 
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If the positive law does not determine the case the judge 

must exercise discretion utilizing extra-legal sources of 

law. 39 What does that tell us about difficult constitutional 

cases? It tells us very little. Furthermore, it suggests 

that since (or perhaps, if) it is necessary for a judge to 

create law, it is legitimate for him or ~er to do so. 

What is wrong with this account is it is too crude. First, 

it is so general it not only fails to inform, it allows 

misleading inferences to be drawn because it says nothing 

to prevent them. Second, it fails to recognize the same 

distinction the early Realists failed to recognize. Namely, 

even if it is true as a description of the legal process 

that judges do--and must--exercise discretion, that is not 

an element of judicial reasoning in so far as those elements 

comprise the justification for an opinion. Discretion can 

never be the basis of an opinion even if it is a description 

of it. 

39. Id. at 98. 
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That leads to the Elaborationist way of handling 

difficult cases. Recognizing that discretion cannot be 

used as a justification for an opinion the Elaborationists 

argue that the Court cannot legitimately handle cases left 

indeterminate by law. They must defer to another branch. 40 

The problems with this approach--at least as applied by the 

Elaborationists themselves4l_-is not that it is wrong but 

that it is too hasty. 

I believe a generally positivist account of the 

requirements of judicial reasoning can be extended far 

beyond the Elaborationist account and can be made much 

more specific than Hart's account and still be stated in 

what I would call formal or neutral terms. To do this I 

believe we can use the format of Dworkin's general theory, 

for he has formulated a complex and interesting account of 

judicial reasoning in hard cases. 

It should be obvious by now that although I agree 

with Dworkin's methodology and a great many of his insights, 

I intend to use them to attempt to accomplish almost exactly 

what he is trying to refute. That is, I agree with nearly 

all his approaches and disagree with almost all his con

clusions (at least the major ones). 

40. See discussion chapter 4, section 3 and accompan
ing notes. 

41. Id. 



His central tenent that a correct decision is the 

one most consistent with the best general theory which 

justifies settled law (which must take into account legal 

principles and the character of relevant institutions) is 

fleshed out by his theory of judicial reasoning in hard 

cases. 
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Like the other points we have considered, his theory 

of judicial reasoning is set out in the form of an objection 

to positivism and is focused on refuting Hart's theory of 

adjudication which relies heavily on the notion of judicial 

discretion to handle the problem of hard cases. 

According to Dworkin, the positivist theory (and 

in particular, Hart's theory) of adjudication is wholly 

inadequate and misleading. He believes that there is no 

judicial descretion in any but a trivial sense, which does 

not conform to the positivist description, and he offers 

what he feels is more complete and accurate theory. 

Dworkin's theory of adjudication in hard cases is rather 

elaborate, but briefly, it runs as follows. 42 

Even when a settled rule of law fails to dispose a 

case, one party still has the right to win, and it is the 

duty of the judge to discover that right. 43 

42. Dworkin," supra note I, ch .. 5. This entire chapter 
lays out Dworkin's theory of adjudication in detail. 

43. Id. at 97. 
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Traditional theories (including Hart's positivism) 

agree that a judge should interpret law and not create it, 

but they feel that this is an ideal notion which is not 

always realizable in practice, and when this is the case, 

the judge must act as a deputy legislator, employing the 

same sorts of arguments and evidence that would be used 

by the legislative body.44 

Dworkin objects to this formulation of judicial 

duty. He feels that judges neither are not should be deputy 

legislators, and that to characterize them as such is mis

leading because it misses the important distinction between 

arguments of principle and arguments of policy. An argu

ment of principle secures an individual (or group) right. 

An argument of policy advances or protects a collective 

goal. Legislative programs are typically justified by both, 

whereas judicial decisions in hard cases (Dworkin claims) 

must be justified only by arguments of princip1e. 45 

The reasoning a judge must employ works something 

like this. A judge decides a case by determining the 

44. Hart,supra note 3 at 121-150. 

45. Dworkin,supra note 1 at 80-82. 



concrete rights of litigants, which may be derived from 

abstract rights implied by law, using established law as 

a touchstone. 46 

However, law may require interpretation. The lan

guage of a rule may not define the terms necessary for a 

noncontroversial settlement of the case, but even then a 

judge is not free to use his own political morality. He 

must arrive at a decision which preserves the character 

of the institution of law. 47 
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To say that an institution has a character is to 

accept the fact that the members of a community place every 

institution in some sort of category (e.g. game, law, 

religious ritual) making its character definitional in terms 

of the conventions, attitudes and history of the members 

f h . 48 o t e communLty. 

46. Id., at 91-92, .101-104. According to Dworkin a 
political theory has a political aim if it counts in favor 
of a decision that it advances same desired state of affairs. 
An abstract right is a general political aim which is not 
specifically weighted in a particular circumstance. A 
concrete right is a political aim which is more precisely 
defined and weighted. The difference between abstract and 
concrete rights is one of degree. Abstract rights provide 
justification for concrete rights, but concrete rights are 
more difinitive. The concrete rights determined by judges 
in hard cases must also be legal (as opposed to moral, etc.) 
and institutional. Institutional rights are those which 
provide justification (for decisions)" by reference to parti
cular and specific institutions. 

47. Id. at 102. 

48. Id. at 103. 
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These conventions may run out before a given hard 

case is settled, says Dworkin, but not in the sense that 

they are incomplete (that some cases are not covered by law) 

but in the sense that they are abstract (that they contain 

contested concepts which admit of different interpretations 

which may be controversial).49 

So the judge must reconstruct the institutional char

acter of law in that case by oscillating between an analysis 

of the institution and an analysis of the contested concept, 

testing the various interpretations to see which best fits 

in a whole coherent system which provides the best justifi

cation for established law. The right decision must be the 

one that is most consistent with the character of the 

institution. 50 

Dworkin concludes from this theory of judic.ial 

reasoning that the judge is always securing the institution

al rights of parties as analyzed and justified by considering 

the character of the entire enterprise of law. To call this 

discretion, he thinks·, is unhelpful and misleading, because 

a judge is not exercising a free choice in hard cases, 

but a decision required by the character of the institution 

and the institutional rights of the litigants. In view 

49. Id. at 104. 

50. Id. at 104. 



of these requirements, there is always a single right 

answer which he is duty bound to discover. 5l 

Dworkin's description of judicial reasoning in 
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hard cases is well taken. For the most part, what judges 

are doing in hard cases is deciding which rules or principles 

apply to a case, how much weight each should be given, and 

what these abstract standards mean in terms of the concrete 

rights of the litigants. The reasoning a judge must use in 

such circumstances should be something like that described 

by Dworkin. So this account is quite helpful, in the 

sense that it captures these important elements of judicial 

reasoning. 

Even so, we can agree that his description of what 

judicial reasoning in hard cases ought to be like is very 

close to correct (the best we have seen) and still argue 

that his conclusion that a single right answer will be 

determined in every case does not follow. (Nor does his 

conclusion that morality is not separable from law, which 

will pop up shortly.) 

The crux of the argument is this. In hard cases, 

when a positivist would claim that the law is indeterminate, 

yielding no single answer as the only right one, or true 

one, and thereby requiring that the judge exercise . 

51. Id. 
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discretion, Dworkin would say that the judge is bound to 

reach the decision which is the true one, or right one, in 

terms of being the decision which best fits the body of 

propositions (or the general theory) which best justifies 

established law. 52 

Dworkin believes that the most formidable objection 

to his position is the argument from controversy, and I 

agree. The argument from controversy, he feels, rests on 

some form of the doctrine that he calls the demonstrability 

thesis; namely, that if a proposition cannot be demonstrated 

to be true (i.e. backed by arguments it would be irrational 

not to accept, if understood) after all the hard facts 

(i.e. physical facts or facts of behavior, thoughts, or 

attitudes) are known, then it cannot be true. 53 

Then he considers why this thesis might be accepted. 

It would certainly follow from the acceptance of a strict 

form of empiricism in metaphysics (he feels), but that is 

a controversial doctrine itself. We have no good reason 

to accept that general metaphysical theory, and good reasons 

1 . .. f 1 54 not to app y ~t to propos~t~ons 0 aw. 

52. Dworkin, supra note 1, at 104. 

53. Id. at 76. 

54. Id. at 77. 



Suppose that some other facts exist besides hard 

facts, Dworkin suggests, like moral facts. for example. 

Then a proposition of law could be asserted as true based 

on a moral fact, even in the face of contrary hard facts. 

Dworkin does not then go on to argue for the existence of 

moral facts, but he does try to demonstrate that at least 

some facts other than hard facts do exist. 

248 

For that purpose he uses an example in which a group 

of people determine decisions about literature based on 

facts they call facts of narrative consistency. Narrative 

consistency provides that a proposition may be asserted 

as true if it provides a better fit than its negation with 

propositions already established. This, he claims, is a 

legit~ate foundation on which to ground decisions for them, 

since they are trained to determine and establish decisions 

on such grounds. Yet it is not a hard fact, in the sense 

that it is not supportable by anything resembling ordinary 

scientific methods. 55 

The situation he describes he believes to resemble 

the circtmlstances of judges deciding hard cases, except 

that legal reasoning makes use of what he calls normative 

consistency, which is more ·complex, and perhaps more open to 

55. Id. at 78. 



the criticism of subjectivism, than is narrative 

consistency. 56 

Nevertheless, the idea is that normative con-
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sistency is a legitimate ground for determining decisions, 

and if it is taken as a requirement, a single right answer 

in every case will be required to meet it. 

I think it is questionable that what Dworkin is 

calling hard facts would be accepted as hard facts by a 

strict empiricist. If we are to include facts of thoughts 

and attitudes as hard facts, there is no real reason that 

facts of narrative or normative consistency could not be 

included also. Some would call them all hard facts; others 

would hold that none of them are hard facts; and some, like 

Dworkin, would make some sort of distinctions between them, 

with regard to their relative "hardness." At any rate, the 

distinction h~ is drawing here is at best cloudy. 

Dworkin seems to be suggesting that if all the re

levant facts are considered in terms of their consistency 

in a holistic theory justifying the entire enterprise of 

law, that inherent or irresolvable.controversy will be 

rare. But why? 

Philosophers claim that the reasons of one judge are 

no better than the reasons of another, Dworkin argues, but 

56. Id. at 
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that claim can only be made from within the enterprise 

(that is, by one who is trained in and accepts the criteria 

for making decisions in that way) and from within the 

enterprise that claim is false. 57 I, for one, do not see 

why. 

Suppose we get rid of the so-called distinction 

between hard facts and other than hard facts, since 

"Dworkin's illustration fails to demonstrate clearly what 

that it supposed to mean. Then the demonstrability thesis 

comes down to the claim that any assertion of truth must 

be based on some good, strongly persuasive grounds. I do 

not think Dworkin disagrees with that claim. The ground 

he is assert·ing as a basis for truth is consistency. 

But if the reason for asserting a decision as the 

right answer to a question of law is consistency with the 

best justification of settled law, what are we to conclude 

when two (or more) answers are equally justified on 

grounds of consistency? Dworkin thinks this would be 

impossible, or at least " ... so rare as to be exotic in 

modern, developed, and complex legal systems. ,,58 

Now, what can Dworkin be talking about? He is much 

too sophisticated to make such statements· about the· 

57. . Id. at 81. 

58. Id. at 84. 
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positive law alone. Consistency will not solve the problem 

of controversy. 

It may be that some controversial cases can be re

solved on grounds of consistency, but others will be 

generated by it. There is no reason based on positive law 

to suppose that there could not be conflicting claims as to 

which decision is most consistent with the best general 

theory justifying established law. This is especially true 

when we acknowledge (as Dworkin has)59 that there is no 

such theory in general use. If that is to be our foundation, 

we now have to contend with a further controversy as to 

what is the best theory justifying settled law. 

Now, -add to that a fact that is commonly recognized 

as true. It is generally accepted that established law 

(which, I take it, is to be our touchstone) is itself some

times inconsistent. It is going to be extremely difficult 

to formulate (let alone agree on) one best general theory 

justifying a body of propositions acknowledged to be 

internally inconsistent. That being the case, consistency 

is one more basis for controversy, not a sure fire resolution 

to it. 

Dworkin will say that he is not talking about the 

body of law as written and generally accepted (since he 

59. Id. at 
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claims to reject the social rule of acceptance theory) but 

a normative theory which the judge must construct to justify 

law as he accepts it. However, it seems quite evident that 

that approach would generate much more irresolvable contro

versy than it would ever resolve. 

Dworkin's answer is going to be that we are falling 

prey to the demonstrability thesis. Even if we cannot 

demonstrate that a single answer is true, it does not follow 

that no single answer is true. He would be absolutely cor

rect about this if we were discussing mathematics or logic. 

Applied to science or morality, his point is at best 

controversial. Applied to law, as we argued earlier, it is 

the wrong criterion of evaluation for the domain of discourse 

in which we are engaged. 60 The criterion of evaluation 

regarding legal propositions is not truth but reasonable

ness. 6l This is a crucial point because once recognized, 

it leads to the further recognition that the problems faced 

by judges (particularly judges in hard cases) are not 

problems of truth (that is, not logical or metaphysical 

truth), but problems of knowledge, and problems of choice. 

The enterprise is basically dialectical in nature. 62 It is 

60. See supra chapter 4, section 1. 

61. Id. 

62. Id. 
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not deductive in the sense mathematics is (which is the 

only area to which Dworkin's point uncontroversially applies~ 

The problem faced by judges is the problem of decision making 

with limited knowledge. The requirements of judicial 

reasoning should reflect that. In fact, the general theory 

formulated by Dworkin does reflect it, which is why it is 

such an exciting theory even if we reject his particular 

conclusions. 

One conclusion we might want to draw is that if we 

use a coherence theory which instructs the judge to take in

to account many relevant factors: legal rules, legal 

principles, canons of construction, stare decisis, legis-

lative history, and so forth, and all these are to be fitted 

consistently together and interpreted or refined in terms 

·of the character of the institution which is relevant; if all 

this is to count as law and be factored into judicial 

decision making, more cases may be determined by law than 

is sometimes thought. Dworkin b"elieves that doing all this 

(or at least evaluating it all in terms of the best general 

theory which justifies settled law--which may pose separate 

questions depending on what he means by it) will require 

a judge to evaluate the law in terms of its content. The 

evaluation will no longer be value neutral. 63 Of course, 

63. Dworkin ,supra note 1. 



many legal theorists have argued that there is no such 

thing as value neutral decision making in law, and at a 

certain level anyone must agree (for example, Wechsler 

agrees).64 However, I am not convinced (perhaps, in the 

same way Wechsler is not convinced) that it is either 

impossible or undesirable to state the canons, norms, and 
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requirements of judicial reasoning in relatively value free 

terms that do not set up judges to pass on the substantive 

content of laws (except perhaps in terms of its consistency 

with other law which is overriding). We have already seen 

how principles could be accounted for in value neutral 

terms which refer to their sources in the legal system 

through the .device of institutional support. 

We must now turn to a rather detailed and careful 

consideration of Dworkin's central idea that contested 

concepts should be interpreted in terms of the character 

of relevant institutions. What is it to determine the 

character of an institution? We will consider the question 

in terms of courts in the next section. Finally, we will 

consider whether framing jud.icial decision in terms of the 

character of institutions makes the analysis content based. 

64. See supra chapter 4, section 3. 



Section 2 - Of Courts 
The Character of the-rnstitution 

. . . my agreement or disagreement has nothing to 
do with the right of the majority to embody their 
opinions in law . . . a Constitution . . . is made 
for people of fundamentally differing views and the 
accident of our finding certain opinions natural 
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and familiar, or novel, or even shocking ought not to 
conclude our judgment upon the question whether 
statutes embodying them conflict with the Constitution 
of the United States . . . . 

Justice O. W. Holmes 65 
dissenting in Lockner v. N.Y. (1912) 

Massive amounts of literature have been written on 

what courts ought and ought not to do and how they ought 

or ought not to do it. Perhaps no other American institu-

tion has engendered so much discussion, speculation, and 

argument as ·to its proper function, purpose and scope of 

authority. Holmes' statement reflects one such view of the 

proper role of a court. 

What we shall endeavor to do here is to obtain a 

reasonable assessment of the character of the institution 

as a coherent whole by examining and comparing its structure, 

functions and purposes. Much of the work has already been 

done for us, so we shall approach the problem by considering 

the views of one commentator as representative of the tradi

tional view of the nature of courts. Thiscounnentator, Lon 

65. 193 U.S'. '45 <1912). 
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Fuller,66 argues for a particular conception of the proper 

function of courts, but in doing so assumes a general model 

of the structure or character of courts shared by many-

perhaps most--commentators from Thayer67 to Bickel,68 and 

by such prominent jurists as Holmes69 and Hand. 70 We shall 

refer to this as the traditional view. It will provide 

the bulk of this section. 

We shall also briefly consider and contrast with 

the traditional view a fairly recent view of courts which 

we shall call the expan~ionist model. The characteristics 

of, and the problems associated with this view are rather 

nicely set out by Abram Chayes in his article, "The Role 

of the Judge in Public Law Litigation.,,7l We shall use 

Chayes' discussion as a vehicle to focus the expansionist 

model as a contrast to the traditional view. 

66. Fuller, Lon, "Adjudication and the Rule of Law," 
Internat. L.J. 1 (1961) at 1. 

67. Thayer, J. R., "The Origin and Scope of the 
American Doctrine of Constitutional Law," 7 Harv. L. Rev. 
129. 

68. Bickel, A.M., The Least Dangerous Branch (1957). 

69. Holmes, e.g. at note 1, supra. See also The 
Common Law (1887). 

70. Hand, Learned, The Bill of Rights (1958). 

71. 89 Harv. L. Rev. 1281 (1976). 
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The Private Law Model 

The traditional Anglo-American model of adjudication 

is the private law, or private litigation model. The 

salient features of this model are generally taken to be 

the following. 72 (1) The purpose of the civil lawsuit is 

to settle disputes between private parties about private 

rights. (2) Such litigation is bipolar. It typically 

involves two parties of diametrically opposed interests to 

be decided on a right or wrong or "winner takes all" basis. 

(3) The litigation is retrospective. It is a controversy 

about the legal consequences (and/or factual configurations) 

of a set of past events. (4) It is self-contained. The 

impact of the judgment is confined to the parties. (5) The 

right and the remedy are logically connected. The relief 

is generally derived from the legal violation. (6) The 

judge is passive and neutral while the action is party initi

ated and party-controlled. 

A criminal law model on the traditional view is quite 

similar. There are two important differences. First, it 

is not a private action but a state action against a private 

party. Second, the purpose is not, strictly speaking, the 

resolution of a dispute but the joint purpose of the 

protection of the public welfare from the harmful (i.e. 

72. Id. at 1282-84. 
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criminal) actions, and the protection of the rights of the 

innocent. Because of the latter purpose there are additional 

safeguards built into the criminal process which are not 

present in the civil. 

Dispite these differences, the functional models 

are extremely similar. The purpose in both amount to the 

resolution of a dispute. Both situations are bipolar, retro

spective, self contained, party-initiated and controlled 

(i.e. the judge is passive and neutral). Finally, the 

right is attached to the remedy in a civil suit in much the 

same way that the determination of the right of the state 

to punish in the particular case is attached to the punish

ment it may impose. More perspicuously, the substantive 

violation of the party at fault is connected to his obliga

tion in much the same way that the legal violation of the 

criminal is attached to his penalty. The analogy is not 

exact but it is similar in terms of what may be reasonably 

argued for and expected by the parties. Certainly the 

model of decision making is quite similar, and both would 

be accomodated by what we have called the traditional model. 

They are paradigms of the judicial function. 

The Public Law Model 

Professor Abram Chayes has argued that the tradition

al model does not capture a large, and significant portion 
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of the cases being dealt with in the courts today. In 

particular it does not capture what he calls public law 

litigation. 73 He characterizes and summarizes the contrast 

as follows. 

The public law litigation model ... reverses many of 
the crucial characteristics and assumptions of the 
traditional concept of adjudication: 
1) The scope of the lawsuit is not exogenously 
given but is shaped primarily by the court and parties. 
2) The party structure is not rigidly bilateral but 
sprawling and amorphous. 
3) The fact inquiry is not historical and adjudicative 
but predictive and legislative. 
4) Relief is not conceived as compensation for past 
wrong in a form logically derived from the substantive 
liability and confined in it~ impact to the immediate 
parties; instead, it is forward looking and broadly 
applied. 
4) Relief is not conceived as compensation for 
past wrong in a form logically derived from the 
substantive liability and confined in its impact 
to the immediate.parties; instead, it is forward look
ing, fashioned ad hoc on flexible and broadly 
remedial lines, often having important consequences 
for many persons including absentees. 
5) The remedy is not imposed but negotiated. 
6) The decree does not terminate judicial involvment 
in the affair: its administration requires the contin
u~ng participation of the court. 
7) The judge is not passive, his function limited to 
analysis and statement of governing legal rules; he is 
active, with responsibility not only for credible fact 
evaluation but for organizing and shaping the litiga
tion to ensure a just and viable outcome. 
8) The subject matter of the lawsuit is not a dispute 
between private individuals about private rights, but 
a grievance about the op era tion 0 f public po licy . 
In fact one might say that, from the perspective of 
the traditional model, the proceeding is recognizable 

73. Id. at 1282. 



as a lawsuit only because it takes place in a 
courtroom before an official called a judge. 74 
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Chayes admits that his contrast is a bit overstated, 

or as he put it "too sensational in tone." Nevertheless 

it does clearly set out and describe a sizeable set of 

elements not handled by the traditional model. 

I am not concerned to analyze Chayes' model here 

but only to present it as one basis (or perhaps one varient) 

of what might be called an expansionist model, a view which 

contrasts with the traditional one. For those of us 

interested in obtaining a good general conception of the 

character of the court as an institution, the expansionist 

model does not provide a paradigm but rather a derivative 

view. Therefore it is not as good for examining the essen

tial elements or central features of the court as it is 

for testing the limits of the more central view. For that 

reason I merely present the expansionist model as one to 

be kept in mind as a critical test of the traditional view 

which we will now consider in some detail through the 

work of Lon Fuller. 

Fuller's Analysis 

Professor Fuller has argued that the 'court is a 

mechanism or specialized tool of decision making. Like any 

74. Id. at 1302. 



tool, the very features which make it well suited for a 

particular purpose, make it poorly suited for others. 75 

A sledge hammer, he remarks, is fine for driving stakes, 

poor-- although useable if necessary--for cracking nuts, 

and useless as a substitute for a can opener. 76 The 

point is well taken. 
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He goes on to explain that the one essential property 

(although it has many special properties) of adjudication 

as a decision making process, is the peculiar form of 

participation it affords the affected party: namely, the 

opportunity to present arguments and proofs for a decision 

in his favor. 77 Fuller believes this notion, if recognized 

as the salient feature of adjudication will motivate the 

ideal of a rule of law,78 a part of which is the idea that 

a just system allows affected parties some kind of partici

pation in the decisions which will affect their interests. 

Expressing the concern of many, Fuller argues that what

ever impairs party participation impairs adjudication and 

consequently impairs our ideal of a rule of law. 79 For 

75. Fuller, supra note 66, at 1. 

76. Id. 

77. Id. at 2,' 3. 

78. Id. at 2. 

79. Id. 
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party participation to be meaningful adjudication must be 

placed in a framework of imposed standards of decision 

making. That is to say, there must be rules which are 

generally known or knowable in advance of the litigation. 80 

Some believe that to have a rule of law the rules (i.e. 

the positive law) must preexist the court. 8l Fuller offers 

a more complex analysis which recognizes that rules or 

principles are sometimes (although not always)' byproducts 

of adjudication. 82 What is needed, Fuller thinks, is an 

analysis which delineates the circumstances in which it is 

reasonable to expect adjudication to produce rules or ' 

principles as a byproduct. There are, he believes two 

major conditions which must be present. 83 

First, it is necessary that there be an extra-

legal community from which the principles may be derived. 

He uses as an example the development of contract law. The 

principles for making, executing, and for interpreting 

contracts were not legislated in advance of the making of 

contracts in the United States. The law governing this 

80. Id. at 6. 

81. See e. g. Kelsen, Hans,. The' Pure' TheOry'of Law 
(1937), or Hart ,supra note 3 among others. 

82. Fuller 'supra note 66, at 7. 

83. Id. 
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sort of transaction gradually developed in a principled way 

with the development of the economic institution of 

exchange. 84 What was there about this area of the law-

this sort of adjudication--that yielded principles of law 

as a byproduct? One element was the existence of a com

mercial (i.e. an extra-legal) community which needed the 

legal enforcement of contracts and also provided a frame 

of reference for the decision making of the courts. That 

is, the extra-legal community could see that (1) They 

needed adjudication to maintain and develop something.of 

value to them that existed outside the court, and (2) the 

principles being developed by the court reflected or were 

derived from "the intrinsic demands of this extra-legal 

community of interest.,,8S 

The second necessary condition for the judicial 

development of legal principles is that the court, while 

attempting to maintain the extra-legal community, should 

k f h · h" d' 11 . t d 86 not assume tas s or w 1C 1t 1S ra 1ca y unSU1 e . 

Fuller has a particular sort of task in mind, which is 

called a polycentric task. 87 This is not presented as 

84. Id. 

8S. Id. 

86. Id. at 7-8. 

87. Id. at 3-5. 
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an exhaustive account of the characteristic of jobs to 

which the court is ill suited, but it does capture c'ertain 
"-

features, and is a focal point of the dispute between the 

traditionalist conception of the court and the expansionist 

one. A polycentric task or problem is one in which the 

disposition of any element has implications for the proper 

disposition of any other elements. Some examples of poly

centric problems listed by Fuller are: setting wages and 

prices within a managed economy to produce a proper flow 

of goods; redrawing boundaries of election districts to 

correspond to shifts in population; assigning football 

players to their respective positions on a team; designing 

f h h . . 88 F 11' . . a system 0 ·t roug ways ~nto a c~ty. u er s po~nt ~s 

that for such problems "[t]here is, and can be no single 

solution or issue toward which the affected party may 

direct his proofs and arguments. ,,89 Thus, his participation 

in a decision which affects his interests loses its meaning., 

Let us take note that polycentricity is not merely 

a matter of complexity of issues or of multiplicity of 

parties but rather of the pattern of decision that 

characterizes the problem. 90 Furthermore, note that Fuller 

88. Id. at 4. 

89. Id. 

90. Id. 
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recognized that the majority principle is not well suited 

to handle polycentric problems either, and would not be 

adequate to do so except for the (contract type) mechanism 

of the political deal. 91 Only contract and managerial 

authority, according to Fuller, are well suited to 

handling polycentric problems. 92 Finally, let us note that 

polycentric problems form an important part of major 

social issues being brought before the courts today: 

issues such as school desegregation, election districting, 

environmental regulation, reform of prisons and mental health 

institutions. What does Fuller's analysis tell us about 

the character of courts and their ability to handle crucial 

social problems such as those cited? 

First let us recognize that the problems listed as 

examples are, indeed, ordinarily considered to be legisla-

tive or administrative problems. How, we might wonder, 

could any of them wind up in a court? How could dealing 

with them amount to adjudication? Although Fuller's argu

ment is that handling them does not amount to adjudication 

properly speaking, I believe his analysis provides us 

with some more discriminating insights into the when and why 

questions necessary for a more realistic view of the problem. 

91. Id. at 5. 

92. Id. 
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Fuller's position--or what is significant in it-

stands, I believe, for three points: (1) Adjudication is a 

decision procedure arranged and intended to deal with 

specific complaints of specific parties, which involve the 

determination of rights. It may be conversely described as 

a device for addressing a grievance which involves a 

wrong (or a claimed wrong). (2) Adjudication must reflect 

and refer to the values or practices of the extra-legal 

community relevant to the decision. (3) Adjudication is the 

rational evaluation of opposing alternatives within a 

system or framework designed to facilitate principled 

choice. 

Each·of these notions requires clarification and 

limitation, a project which will engage us for the remainder 

of this section. We will begin with the first point. 

(1) 

This position is actually comprised of three points. 

First, adjudication requires a specific complaint; second; 

it requires a specific party; third, it involves the deter

mination of rights. We will consider the second point first. 

The idea is (of course) not that a single individual is 

required but that adjudication addresses itself to problems 

associated with the application of general rules to 
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particular cases, as opposed to legislation which aims at 

formulating general rules for general or broad application. 

Indeed, legislatures are constitutionally prohibited from 

making laws aimed at specific individuals. 93 Courts, on 

the other hand are not directly prohibited from making rules 

of general application but they are not empowered to do so 

where it constitutes legislation. All legislative power 

is expressly delegated to the Congress or the states. 94 

Thus courts are to deal at most with complaints of segments 

of the population and not with the population at, large. 95 

At present there are adjudicative mechanisms for dealing 

with rather large segments of the population. 96 Even so, 

it is probably a fair generalization ~o say that as a rule 

the larger the class, the greater the likelihood that the 

adjudication is problematic. This is nothing more than a 

93. That is a forbidden Bill of Attainder, see 
Art. I, § 9, 3 U.S. Constitution. 

94. See Art. I, § 1, U.S. Constitution (as well as 
Art. III). 

95. We may consider at another time the question 
whether it would ever make sense for the courts to hear 
a complaint of the population at large. I believe such an 
occurrance, although procedurally forbidden could make 
sense, but would be a derivative or emergency function, 
and therefore is not central to the eXamination here. 

96. For example, joinder, interpleader, and 
especially class actions. See, e.g. Federal Rules of 
Civil Procedure. 
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generalization, of course. One explanation is that the 

larger the class the greater the likelihood that the court 

is engaging in general rule making rather than the deter

mination of specific applications of law. Fuller's 

explanation is that what is problematic about the large 

class of parties i.e. the cases where that is problematic 

will be the cases where the affected party is impaired in 

presenting proofs and arguments for a decision in his favor. 

These two explanations may be viewed as two ways of saying 

the same thing. In fact it may be fair to say that Fuller 

intended his view to be a way of focusing the former, more 

general (and more generally accepted) explanation. 

The problem with focusing it as Fuller suggests is, 

I think, as follows. The court is a highly complex insti

tution as it is composed in this country. It is a multi

level or tiered institution, the structure of which differs 

at different levels. Furthermore it is multipurposeful and 

multifunctional even within a single level. Let us consider 

just the structural differences as Fuller's hypothesis may 

apply to them. Consider a paradigm case: a single party 

(or plaintiff, P) bringing a specific complainOt against 

another individual party (D) at the trial court level. 

What does P have a right to expect? (For convenience, let 

us just talk about P, since for our purposes the rights 

of P and D are essentially the same.) According to Fuller 



(and this seems generally correct)97 P has a right to 

present proofs and arguments for a decision in his favor. 

After he has done that he also has a right that the trial 

court render a reasonable and honest decision in the best 

judgment of the court about the true state of the facts 

and the proper application of the law to those facts as 

fotmd (although of course that decisi('-. need not be the 

one P requests). Suppose all this happens and P loses. 
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Does he have a right to appeal? Yes, but not simply because 

he lost. An appeal must be based on a reason and the reason 

may not be simply that P lost and would like a second 

crack at it. The winning party cannot be required to 

defend his case twice unless there was something arguably 

wrong with his victory. P cannot ask for a chance at a 

new jury unless there was something wrong with the original 

jury. P cannot argue that he feels his lawyer will do a 

better job the second time through unless there was some

thing clearly wrong with the lawyer's performance the first 

time through. 

What then are the grounds for an appeal? I believe 

we can classify them in two rough categories. (1) It may 

be argued that some procedural impropriety occurred; that 

there was some violation of the law governing how the 

97. But cf. Chayes, supra note 71. 



proceedings must be conducted. (2) It may be argued that 

the application or interpretation of the substantive law 
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was mistaken or invalid or that the law is invalid as 

written. Notice that although quite different, both categor

ies are questions of law. The appellate court is still 

dealing with a specific dispute and it is still focused by 

means of the same specific parties, but it is not the same 

dispute the parties presented to the trial court. It is 

now either a dispute over whether there was an improper 

procedural action (which is not of interest here since 

it has nothing to do with the original dispute but rather 

with whether everyone played by the rules and since it 

leads nowhere further than itself) or it is a dispute over 

the status of the law. Now what does P have a right to 

expect? He has a right to present arguments and proofs 

for a decision in his favor as to how the status of the 

law relates to his case. Yet the focus of the court is 

surely different. It is concerned that the law should not 

work injustice in individual cases, also that it should 

not be inconsistent or unclear or vague or completely im

practical, etc. All these consideration are focused in 

terms of the individual case--P's complaint--but the 

concern of the appellate court is with the status of the 

law, which is a more general concern than is suggested 



by Fuller. Even so, Fuller's point still applies at this 

level. 
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Suppose P looses again. If we move from the appellate 

to the Supreme Court level does P have a right to present 

proofs and arguments for a decision in his favor? He does 

not have a right to have his case presented at all. That 

is, he has no right to a Supreme Court hearing. At the 

Supreme Court level we must add to all the considerations 

of the appellate level the further structural feature that 

all (or at least most) cases at the Supreme Court level are 

taken at the discretion of the Court. 98 Furthermore," the 

criteria of selection for which cases should be heard is 

generally the fact that the case presents a problem of 

general and widespread concern or an unsettled area on 

which lower courts conflict. 99 Thus, pIS right to present 

arguments and proofs for a decision in his favor is now 

contingent on whether his case presents and focuses a 

problem of general concern. P (or pIS case) has become a 

representative of all similar cases and the focus of the 

98. Some mandatory appeals are included in statutes. 

99. Occasionally cases are "accepted on certiorari 
for the purpose of correcting an obvious or patent injustice, 
or so it is sometimes "said. "This statement, when made, is 
usually given as an explanation for what is felt to be "a 
bad judgment that is one which does not clarify or settle 
the general law. 
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Court at this level is not so much pIS right as everybody's 

rights (in terms of pIS right). Despite any theoretical 

constructions to the contrary, the Court at this level is 

in large part determining what the law ought to be. It is 

distinguishable from legislation not so much by the breadth 

or specificity of its concerns as by the fact that it is 

dealing with rights in a way that legislatures are not. 

We will return to this point later. For now it is sufficient 

to recognize that although the Court is concerned to 

settle the law to determine or define the relevant rights 

it is not so specifically concerned with pIS rights as with 

all the rights pIS case may represent. It is concerned 

with the rights of a larger class of people than those 

who are parties to the case. Thus the function of the spe

cific party even in a paradigm of the traditional case 

changes with the level of the court. 

The other element of the traditional view that 

adjudication is a decision procedure for dealing with 

specific complaints of specific parties is, I believe, 

more central or fundamental to the notion of adjudication: 

namely that there must bea complaint. In our example of 

(at least) a paradigm case, although the function of the 

party changed and the nature of the dispute or argument 

changed, at every level the court was engaged in resolving 

a dispute. At every level it was addressing a complaint. 



Adjudication must involve a controversy, a conflict or 

clash of interests. It would make no sense to go to a 

court with a request, or suggestion, or plan for making 

some situation better than it is. That is an approach 

appropriate to a legislature. A court has no mechanisms 

for dealing with such things. It can only deal with 

complaints, grievances. 

That, I submit, is why Fuller's examples of poly

centric tasks appear so clearly to support his position. 
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It is because, as stated, they present no controversy. Of 

course designing election boundaries or throughway systems 

is not a proper task for a court. It does not follow 

that handling disputes or grievances about election bound

aries or throughway systems is not a proper task for the 

court. Fuller's ana~ysis, I am afraid, suggests that it 

does follow. We must be careful, therefore, not to inter

pret Fuller in that way, for the sophisticated version of 

his position (and his answer, no doubt, to the above 

objection) is that he is not arguing that the court cannot 

handle di~putes about polycentric problems but when those 

disputes involve the court in resolving polycentric problems, 

the court is moving beyond its capabilities--beyond the 

purposes for which it is designed. 

Even this point has problems, however. Some'areas 

of law which are considered paradigms of the adjudicative 
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function are themselves polycentric problems. The 

evaluation of negligence in tort is a polycentric task,lOO 

as is a decision whether or not to award an injunction on 

the grounds of nuisance. Thus) it is not polycentricity 

which makes a problem unsuitable for resolution by a court. 

Yet we sense that there is clearly insight in Fuller's 

observation. The question is what makes negligence or 

nuisance an appropriate polycentric task and throughway 

design or election redistricting problematic? There are, 

I believe, several features. 

First, nuisance and negligence often (although they 

may not always) fit the traditional vision of the proper 

role and function of the court in terms of the private law 

model. Frequently evaluations of nuisance and negligence 

take place in a completely traditional se'tting. For example, 

the court may be faced with the complaint of a single 

private party against another private party with regard to 

a particular past action (although nuisance is likely to 

involve an on going action) which is claimed to have caused 

damage to the complainant. ,This fits all the presupposi

tions of the private law model. 

100. For this point and the associated discussion 
I am indebted to Profes'sor Dan B. Dobbs, University of 
Arizona Law School. 
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Throughway design.and election redistricting are 

generally going to be public law matters. They fit the 

model described by Professor Chayes, and are controversial 

for that very reason. The model described by Chayes 

challenges all the presuppositions of. the traditional model. 

Many commentators argue that for that reason the sort of 

litigation he describes is not proper material for 

adjudicative solution. 

We want to know if the features set out in the public 

and private law models are basic (i.e. essential to the 

character of adjudication). If so, we want to know which 

one is wrong. If not, we want to know what more general 

model will encompass (the significant features of) both. 

A second feature which distinguishes the example of 

negligence from the example of throughway design is the 

necessary presence of a dispute or complaint. The notions 

of negligence and nuisance embody or carry with them the 

idea of a complaint. They are basically negative concepts. 

No person (unless he is being self-effacing or apologetic) 

characterizes his own actions as engaging in negligence or 

nuisance. Negligence and nuisance are not activities. 

They are ways of characterizing or describing activities. 

Furthermore, only a complainant would characterize an 

activity in that way. To characterize an action as 

negligent just is to complain about it. It surely does 
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not signify pride or approval. Compare with this designing 

a throughway system, which is an activity and not a way of 

describing an activity. Designing a throughway system 

may be done well or poorly, carefully or negligently. It 

may create a benefit or a nuisance. More importantly, it 

may involve controversy or it may not. Only (but not always) 

when it involves a dispute is it appropriate for a court. 

What kind of a dispute must it involve? That takes us to 

our next two considerations. 

(2) Adjudication must reflect and refer to the values 
or practices of the extra-legal community relevant 
to the decision. 

Another distinction between the evaluation of 

negligence and the evaluation of a throughway system is 

that an evaluation of negligence involves evaluating certain 

actions in terms of standards of value or cOmmon practice 

espoused by the community--standards of value or practice 

which are part of the community experience. Designing a 

throughway system is a different sort of problem with 

different sorts of reference points. 

Fuller argued that the law of contracts could develop 

in a principled way through adjudication because of the 

extra-legal community needs which informed, organized, and 

motivated those decisions. Decisions lacking the motivat

ing and organizing connection to an ongoing community 



enterprise will be ad hoc. I believe Fuller's point is 

essentially correct and important but ambiguous as stated 

and in need of clarification. He could mean two things. 
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He could mean (and does mean, at least) the general point 

that the court must reflect either community practices or 

community values (i.e. ideals) to be viable. The point 

seems obviously righ~ but it has in fact often been disputed 

or at least implicitly denied. lOl A superficial survey of 

the law tells us that the most solid areas are those which 

enforce community practices with which community values 

are consistent. The enforcement of contracts or the 

impOSition of liability for intentional torts are examples 

of such areas. 

A more controversial area (but controversial as to 

how or to what extent they should be handled, not whether 

they should be handled by a court) is the area of law which 

requires the court to deny community practice to enforce 

community value which conflicts with practice. l02 Integra-

tion and discrimination suits are in such areas. 

101. E.g. by the formalist legal tradition espoused 
by some positivists and others who emphasize logical deductLon 
in legal reasoning. 

102. Some of the'sedecisionscan be explained by the 
court's reference to a broader (e.g. national rather than 
local) community for the derivation of values. Others can be 
explained as the (court's) correction of inconsistencies or 
irrational applications of broad ideals the community in 
fact holds. E.g. the community believes discrimination is 
bad but somehow omits to apply the principle to blacks. 
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Even more controversial are those areas of law which 

involve denying community practice to enforce controversial 

values-~values held by only part of the community. Examples 

are capital punishment and abortion decisions. Even in 

these cases, however, note that at least part of the commun

ity espouses the value defended by the court. 

It can also occur that the court may deny (arguable) 

community value to enforce conflicting community practice. 

This most frequently occurs (often expressly) when the 

court (although perhaps expressly disapproving or question

ing the action) defers to the authority of another branch 

of government--to the legislature or administration. If 

the value denied is generally perceived by the community 

as fundamental, however, the court will ultimately fail or 

capitulate, as it did, for example, in the line of cases 

which supported (or at least failed to protect citizens 

from) legislative investigations into and suppression of 

communist party associations--actions which ultimately were 

perceived to deny the fundamental values of free speech and 

association. 

Finally, those cases which are perceived to deny 

both community practice and community value are almost 

invariably and universally characterized as rigid, mechanis

tic and improper. The 'economic due process' cases may be 

viewed as an example of decisions which ultimately both 
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denied community value and blocked community practice, to 

adhere instead to logical derivations from first principles 

no longer held by the community. 

Thus the more the law reflects community value and 

practice the less controversial the area. Furthermore, 

it appears that in the long run (although a single case may 

be out of tune without particular consequence) adjudication 

must reflect at least same part of community value or 

practice. 103 This interpretation of Fuller's point appears 

correct. 

Another thing he could mean by the point, however, 

is that the court requires a constituency from which to 

derive its decisions. 104 This interpretation is suggested 

by the example of contract law developing from (and with) 

the commercial community. The problem wit~ thisinterpre

tation is not that it is wrong (exactly) but that it is too 

103. Dworkin's position that there is a single right 
answer to every case even if no such answer is demonstrable 
as "right" could be used to subvert this condition--which 
will in the vast majority of cases be a failing of the posi
tion (in my opinion). It is interesting to consider when it 
would not be. My guess is that it is going to be in very 
extreme cases like the Nazi cases discussed in the natural 
law section (supra section 2, chapter 4) and seldom any 
other time. 

104. He speaks of "derivation" in this way on 
several occasions. See ·supra note 66, at 7. 
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strong. A constituency espousing an identity of interests 

from which a court may derive its decisions is not so much 

a requirement as an ideal. This is probably the best 

situation a court can hope for, but it is not a necessary 

one. Emphasizing it too much is misleading, especially 

insofar as it suggests that there are not overarching prin

ciples which transcend particular constituencies which 

provide the more usual (or desired) frame of reference for 

the court. This leads to our final point. 

(3) Adjudication is the rational evaluation of oP20sing 
alternatives within a system or framework des~gned 
to facilitate pr~nciples choice. 

Fuller's discussion centers on discovering what 

conditions are necessary to make it reasonable to expect 

adjudication to produce rules or principles as a by

product. 10S He argues that two conditions are necessary. 

First, the adjudication must relate to an extra-legal com

munity fram which the principles may be derived. 106 Second, 

the court must not assume tasks for which it is radically 

unsuited. 107 We have qualified both points somewhat, but 

generally speaking agreed they are correct. 

lOS. See Fuller supra note 66 and our prior 
discussion. 

106~. Id. 

107. Id. at 6. 
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The problem raised by the second point is really 

another way of approaching a problem with which we have been 

faced in all of part II. It asks the question what is it 

that makes a task unsuitable for a court? We have argued 

that it is not po1ycentricity in and of itself. Wehave 

not yet decided whether the pivotal features are those 

assumed by the traditional model of adjudication. Let us 

edge toward that question by reviewing some viewpoints we 

have already considered. 

Fuller's entire analysis presupposes that adjudi

cation is basically a principled decision making process. 

In this respect it conforms to much of the normative theory 

considered in the last chapter. 

The only view that argued against the idea that courts 

are principled in character was that of the early Realists, 

who argued not that it was bad to be principled, but that it 

was impossible to be rational in any overarching sense. 108 

We have argued that the modern version of this view 

(formulated by White)109 describes a feature of the judicial 

process (although not a requirement of judicial reasoning) 

which must be included in a complete account. The features 

108. See discussionsu'pra chapter 4 section 3 and 
accompanying notes. 

109. Also discussed supra chapter 4, section 3, and 
4. 
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it describes are, generally stated, that adjudication 

(1) is authoritative (what the court says is law is law); 

(2) is incremental or dialectical (it builds on itself by 

expanding, contracting, revising, refining, even overruling 

its own decisions); (3) is (at least often) intuitive (the 

basis of the decision cannot always be clearly and defina

tively articulated). 

Now, as noted before,110 this view does not vitiate 

the claim that adjudication is principled decision making. 

(1) and (3) would undermine that claim if they were an 

exhaustive account. They are not inconsistent with prin

cipled decision making but nothing about them suggests 

or necessitates principled decision making. 

However, (2) describes. a process which is necessarily 

principled because it describes an institution which holds 

itself accountable for its own past choices. It ~escribes 

a process with a consistency requirement. The only way 

a court can show that its present decision is consistent 

with its last one is by rationally assessing both. 

What (3) points 'out is that like all human beings 

there are limits to judges' capacities for rational assess

ment. Their ability to, generate questions will always 

110. Id. at sedtion 3. 
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exceed their ability to answer them. What this shows is 

not that their: choi'ces must be unprincipled but that they 

must be based on limited knowledge. This makes choice 

neither irrational nor unprincipled (although it does make 

it human). 

Does a consistency requirement alone make an enter

prise principled? Let us consider what follows from a 

consistency requirement. We have seen that consistency 

requires the rational assessment of decisions. It follows 

from that that judges must have reasons for their decisions. 

(It does not follow that they must give them, although that 

might make things easier for other judges.) At least a 

rational pattern or chain of reason must be discernible in 

a line of cases for a rational assessment to be possible 

or a consistency requirement to be met. It follows that 

adjudication cannot or should not (at least often) be 

arbitrary. There are two q~estions to be asked with regard 

to this. 

The first is how does it fit with White's considera

tions--especially with what we have called White.' s point 

(3)--the point that adjudication is sometimes necessarily 

intuitive? I believe if we put together all the points of 

our discussion in this section so far: 

a) Adjudication requires a specific dispute or controversy. 
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b) It reflects and refers to community value or practice. 

c) It is rational, consistent, not arbitrary. 

d) It is authoritative; its decisions stand as law. 

e) It is incremental or dialectical~ building on its own 

past decisions. 

f) Yet it is samet~es intuitive--its decision making 

criteria unstatable in full; 
" 

it becomes' apparent to me that the process of adjudication 

or adjudication as an institution is a process' of rational 

decision making on limited knowledge which aims at what I 

cannot help but describe as what Henry Hart ought to have 

meant by "matured collective thought."lll That is, "matured 

collective, thought" seems to be an excellent phrase to 

represent the processor institution that emerges from the 

combined characteristics embodied in points b) thro~gh f).112 

We need something more to capture a) There is one 

more feature we have postponed which may relate to it. Further

more, our postponed feature also relates to the postponed 

second question which we still need to ask with regard to 

our summary of adjudicative features. 

111. Id. 

112. Id. We are not using the 'phrase in the way 
Hart was using it, and make no claim to be. 
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The second question is how does all this fit with 

the public law modell13 __ or alternatively, what does it 

tell us about that dispute? This is a fascinating question 

and a crucial one. It involves the distinction between 

legislation and adjudication. Let us consider Chayes' 

1ist. 114 

Points (l)--that the scope of the suit is shaped 

by the court and the parties, and (2)--that the party 

structure may be sprawling--cause us no difficulty. Point 

(1) could suggest lack of principle but it need ·ilot. So 

long as general procedures are set out or developed along 

which the choices may be made they need not be unprincipled. 

Point (2) cannot be handled well by the private law model 

and especially not by Fu11er,115 but it causes us no 

problems so long as there is a dispute. 

Point (7)--that the judge is not passive--is not 

significant in itself for our account, although a more 

refined version would want to place some restrictions on 

113. See 258-260 ·supra and notes. 

114. Id. 

115. This is because Fuller not only adopts the 
private law model generally, he makes a distillation of it 
his central tenet: adjudication offers the affected party 
an opportunity to provide arguments and proofs for a 
decision in his favor. His subsequent discussion then 
makes it clear that he has a very restricted version of 
this idea in mind. 



what sort of activism is permissible and what is not. We 

will return to the point (which is extensive) in the 

slightly more confined context of constitutional adjudi

cation in the next section. 116 
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Points (3) - (6)--that the fact inquiry is 

predictive; the relief forward looking and often having 

consequences for absentees; the remedy often negotiated; 

and judicial involvement not terminated by the decree--all 

point to the fact that what the court is involved with are 

f .. . 117 requests or ~nJunct~ons. When do people go to court 

over throughway design--when they want the project stopped. 

Injunctions are difficult. They cause problems for courts. 

They have not been included (or includable?) in general 

theories. They cannot be handled well at all by the 

private law model. 

Yet I believe the problems of injunctions can be 

dealt with from within the framework of features we have 

described. The difference between our list and the private 

law model is that inferences can be drawn from our list 

which may tell us things about injunctions .. -which may guide 

and limit courts in applying them. But it follows from the 

116. See infra section 4. 

117. For a good general discussion of injunctions 
see Dobbs, D., REMEDIES (1973) at chapter 2, especially 
sec. 2.l0ff. 



private law model that injunctions are not really proper 

adjudicative solutions. This is much too restricted a 

notion of the limits of adjudication. 118 

Finally, if we consider all Chayes' points as an 

aggregate, have we not arrived at something which is no 

longer proper for adjudication? Perhaps it is just a 

trick to take each point separately and say, "Well, it 

causes some problems but it is not so unmanageable in and 

of itself." What if we take all the points together? 
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Have we not arrived at legislative or even administrative 

tasks? Are these not appropriate for courts? I believe 

we have arrived at legislative and administrative tasks. 

They should be recognized as borderline or problematic 

areas. But they are not necessarily inappropriate for a 

court. First, we should recognize that the functions of 

the various branches are not as distinct as they often 

appear. Legislatures (for example) have adjudicative 

functions; also administrators have legislative functions; 

and courts have both legislative and administrative 

functions (although these are subsidiary functions). What 

we need is some feature which limits the overlap. What is 

118. And one not intended by proponents of the 
model. The point is merely that the model cannot handle 
even what its proponents would like it to. 



it that makes a case appropriate for a court and only 

incedentally involving a legislative or administrative 

ftmction? 

The answer is, I believe, that a court must be 
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involved in the determination of rights. Chayes' point 

(8) says that the subject matter of the lawsuit on the 

public law model is "not a dispute between private indi

viduals about private rights, but a grievance about the 

operation of public policy. ,,119 The pivotal point here is 

not whether the dispute is over "private rights" but 

whether "grievance" is a claim that legal rights are 

being violated. 

Suppose a group of citizens have a supportable 

.' claim that their property is being taken without just 

compensation and that the throughway involved is being 

built where it is because of an illegal deal between the 

highway department and certain real estate financiers who 

are on the city cotmcil. They have a right to take that 

claim to court even if there are 3,000 of them, some of 

whom cannot be located, and the claim is against the high

way department. There are relevant procedural matters 

which may limit the court in terms of practical necessity. 

119. Chayes, supra note 71. 
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But the point is not that the c~aim is inappropriate. It is 

appropriate for a court because the claim'is that legal 

rights are being violated. The claim is arguably correct, 

and is to be determined in terms of an assessment of the 

law. 

Now suppose that a group of merchants want the 

throughway built to run past their shopping center, but 

the city council has determined that the traffic pattern 

of need indicates that the throughway should run elsewhere. 

Suppose the merchants can show that despite the traffic 

problem, their plan will benefit the community, stimulate 

the economy, and create jobs. This is not a proper case for 

a court to decide because it involves an assessment of 

utility, not law. 

!he merchants do not have a right to have a through

way built in one place rather than another even if they can 

give good reasons why it would be beneficial to everyone 

over all. No one has a right to a road. They may have 

a right not to have it built in a certain place, but only 

if it violates some right of theirs which is embodied in 

law: e.g. it takes their property without just compensation, 

or violates a prior contract to build it elsewhere, or 

constitutes fraud. 

This simply illustrates what everyone knows in 

the abstract. Courts are not intended or well suited to 
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promote the common good or to promote or represent the best 

interest of a constituency (or an individual). This 

distinguishes them from legislatures. 

The institution of the court is intended to resolve 

disputes about rights. Rights are the minimum treatment 

guaranteed by law. Thus, the court is a protective body. 

It moves out of its proper sphere not necessarily by deal

ing with polycentric tasks or sprawling public law 

litigation, but by moving from the resolution of disputes 

about rights to the promotion of some social goal or ideal. 

This is an easy shift to make for we are not talking about 

a dichotomy but a continuum. It is not difficult to move 

from a protection of rights (which are guaranteed minimums) 

to the promotion of a social goal, especially where the 

latter appears to facilitate the former, or even to be 

necessary to it. These present the hard cases. 

What is the proper basis on which such determina

tions may be made? That shifts us back again to the direct 

consideration of judicial reasoning. We shall consider 

the question only in the context of constitutional adjudi

cation. 

Section 3 -ConstitutionalJustification 

We have argued that given the broad nature of 

constitutional language what constitutional rights there 



are depends in large part on the interpretation of the 

Court. Furthermore, the interpretation that is correct 
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depends in part on the proper role of the Court. We have 

seen that there has been and is a great deal of controversy 

about what the proper role of the Court is. We have argued 

that a modified version of a positivist view which incor

porates certain modern Realist points is the best account 

f h . d· . 1 120 Y h d h o t e JU ~c~a process. et we ave agree t at 

Dworkin's coherence theory is (at least formally) the 

best accotmt of judicial reasoning. 12l We have argued that 

Dworkin's conclusions (1) that assessments of law cannot be 

value free, but must be based on evaluations of the sub

stantive consent of the law, (2) that law is not clearly 

separable from morality, and (3) that law cannot be formally 

defined (three perspectives of the same position) do not 

follow from his theory.122 Inde~d, we have claimed that 

something like Dworkin's coherence methodology could be 

used to fashion a relatively value free formal test which 

could reveal more grotmds for the determination of rights 

(or of cases) than Hart's test was able to accomodate. 123 

120. See supra chapter 4, section 4. 

121. See 'supra chapter 5, especially section 1. 

122. Id. 

123. See chapter 5 sections 1 and 2. 
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The challenge is to formulate such a test which will 

still adhere to the general positivist tenet that what justi

fies a right (or law) is its source in the legal system. 124 

The attraction of this position (for those unlike myself, 

who do not find it just inherently plausible) is that if 

met it is difficult to dispute. Many may argue that 

"traceability" is not a necessary condition, but it is 

difficult (although not impossible) to argue that it is 

not sufficient. The argument against it, then, is that it 

. . ff . 125 S hi b 1 ~s too st~ a req~rement. omet . ng may e aw even 

if it is not traceable to a source in the legal system (for 

example, principles, as Dworkin argued).126 A person may 

have a legal right even though it is not traceable to a 

source in the legal system. I believe if we loosen and 

refine our notion of what counts as a source in the legal 

system (as we demonstrated earlier with regard to princi

ples)127 such arguments as those just mentioned will be 

implausible. 

124. This was the general position taken in chapter 
4. 

125. E.g. that is Dworkin's position. 

126. Discussed in chapter 5, sec. 1.. 

127. Id. 



We have agreed with Dworkin that a judge's 

decision should be based on the best general theory that 

will justify settled law, taking principles and the char

acter of relevant institutions into account. 128 Now, 
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apparently this can mean more than one thing since Dworkin 

thinks accepting it necessitates substantive evaluation of 

law and I wish to use it as a formal test. Indeed, I 

believe it is consistent with (and can be used as a refine-" 

ment of) the position that a right (or law) is justified 

by its source in the legal system. I will try to show how 

this sort of legal analysis can be very broad based and 

still not be substantive analysis by utilizing what I 

consider to be a paradigm of holistic analysis using a 

coherence technique of the sort I have in mind. 

The opinion we shall use is that of Justice Douglas 

in Griswold v. Connecticut. 129 The case serves our purposes 

especially well since it is often "accused" of being 
130 . 

"substantive due process" --that is, the technique (now 

128. Id. 

129. 381 U.S. 479 (1965). 

130. See e.g. the dissents in Griswold tsu'p'ra note 
129) of Justices Black and Stewart. (It is interesting that 
Black and Stewart criticize Douglas' opinion for departing. 
from the language of the constitution, and Harlan criticizes 
it for being too tied to the language.) See also "Symposium 
on the Griswold Case and the Right of Privacy," 64 
MICH. L. REV. 197 (1965). 
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generally discredited) of building substantive propositions 

into vague clauses of the Constitution. This enables us 

to focus our discussion to show first why it is excellent 

holistic analysis, and second, why it is not substantive 

due process (or substantive analysis of the sort apparently 

being defended by Dworkin). 

The Griswold case involved a married couple, their 

doctor (Buxton) and the executive director (Griswold) of 

a Planned Parenthood Clinic. Buxton and Griswold were 

convicted of assisting the married couple in violating a 

Connecticut stat~te which prohibited the use of any 

contraceptive devices. They had provided the couple with 

information~ instruction, and medical advice about contra-

ceptives. The doctors challenged the constitutionality of 

the statute. 13l 

Justice Douglas considered the claim as follows. 

We do not sit as a super-legislature to determine 
the wisdom, need, and propriety of laws that touch 
economic problems, business affairs , or social con
ditions. This law, however, operates directly on an 
intimate relation of husband and wife and their 132 
physician's role in one aspect of that relation. 

The association of people is not mentioned in 
the Constitution nor in the Bill of Rights. The right 
to educate a child in a school of the parents' choice-
whether public or private or parochial--isalso not 

131. Griswold, supra note 158 at 381. 

132. ld. at 383. 
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mentioned. Nor is the right to study any particular 
subject or any foreign language. Yet the First Amend
ment has been construed to include certain of those 
rights. 133 

By Pierce v. Society of Sisters (cites omitted) 
the right to educate-one's children as one chooses is 
made applicable to the States by the force of the 
First and Fourteenthe Amendments. By Meyer v. State 
of Nebraska ()the same dignity is given the right to 
study the German language in a private school. In 
other words, the State may not, consistently with the 
spirit of the First Amendment, contract the spectrum 
of available knowledge. The right of freedom of 
speech and press includes not only the right to utter 
or to print, but the right to distribute, the right 
to receive, the right to read () and freedom of 
inquiry, freedom of thought, and freedom to teach ()-
indeed the freedom of the entire university community. 
() Without those peripheral rights the specific 
rights would be less secure .... 134 

The foregoing cases suggest that specific 
guarantees in the Bill of Rights have penumbras, 
formed by emenations from those guarantees that help 
give them life and substance.- 0 Various guarantees 
create zones of privacy. The right of association 
contained in the penumbra of the First Amendment is 
one, as we have seen. The Third Amendment in its 
prohibition against the quartering of soldiers "in 
any house" in time of peace without the consent of the 
owner is another facet of that privacy. The Fourth 
Amendment explicitly affiDlls the "right of the people 
to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures." 
The Fifth Amendment in its Self-Incrimination Clause 
enables the citizen to create a zone of privacy which 
government may not force him to surrender to his 
detriment. The Ninth Amendment provides: "The 
enumeration in the Constitution of certain rights, 
shall not be construed to deny or disparage others 
retained by thepeople."135 

133. Id. 
134.. Id. at 384. 
135. Id. at 386. 



The Fourth and Fifth Amendments were described 
in Boyd v. U.S. () as protection against all govern
mental invasions "of the sanctity of a man's home and 
the privacies of life." We recently referred in 
Mapp v. Ohio () to the Fourth Amendment as creating 
a "right to privacy, no less important than any other 
right carefully and particularly reserved to the 
people. '! 0 136 

We have had many controversies over these 
penumbral rights of "privacy and repose." .... 137 
These cases bear witness that the right of privacy 
which presses for recognition here is a legitimate 
one. 138 

The present case, then, concerns a relationship 
lying within the zone of privacy created by several 
fundamental constitutional guarantees. And it 
concerns a law which, in forbidding the use of 
contraceptives rather than r.egulating their manufac
ture or sale, seeks to achieve its goals by means 
having a maximum destructive impact upon that 
relationship. Such a law cannot stand .... 139 

Is Justice Dougla's building in what is not there? 

It seems to me he is bringing out what is there. It is 

true that he is making specific what is vague. We have 

. 1 d th t that 1.·s unavo1.·dable. 140 prev1.ous y argue a The 

136. Id. 

137. Id. 

138. Id. at 387. 

139. Id. 

140. See sUEra chapter 4, sec. 4. 
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Constitution, by its very nature, is a set of abstract 

statements which appeal to general ideas of concepts. That 

is a feature which distinguishes it from a code. It is 

not a list of specific rules about speci£ic conduct or 

specific circumstances. It is a set of general directives 

about the basic structure of the society. 

It is reasonable in construing a document to take 

into account the nature of the document. Indeed, it is 

unreasonable to do anything else. If a judge is inter

preting a contract he should keep in mind that it is a 

contract, if a will, that it is a will, if a letter, that 

it is a letter. 

This is consistent with one of the most basic 

cannons of construction: interpret a document in terms of 

the intent of the parties (or framers). It is unreasonable 

to interpret a will without viewing it as a will because 

the only reasonable assumption is that the person who 

wrote it intended it to be viewed as a will. 

It is reasonable to assume that the framers of the 

Constitution intended it to be viewed as a Constitution (and 

not a code, for example). This conside~ation is far from 

conclusive, and there are complications in applying it to 

the Constitution which are not present in applying it to 



a will. 141 Nevertheless, it is one factor to consider: 

when construing a document consider the intent of the 

framers in terms of the nature of the document. 
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As stated, (1) this narrows or specifies the frame 

of reference somewhat, (2) it seems to apply to the inter

pretation of any document generally, and hence, (3) it is 

neutral. It requires substantive analysis only insofar 

as it is necessary to determine what the nature of the 

document is. It does not require any evaluation of its 

worth according to any standard external to itself or 

personally held by the judge. (It is really an extra-

polation of the idea that the concepts involved should be 

interpreted·in terms of the character of the institution 

which is the proper frame of reference). 

The Constitution, of course, is more than a 

document. It is'an institution. It incorporates a large 

body of Court decisions which specify it. The Court must 

include these decisions in determining constitutional rights. 

Including the body of case law in the meaning of 

the Constitution may add support for an interpretation; it 

may also add controversy. Both should be addressed. Both 

141. For example," it is generally thought to be 
much more problematic to hold all citizeris of the U. S. iLl 
1981 to be bound by an agreement made by a,group of men in 
1776 than to hold descendants to be bound by the terms ofa 
valid will. 



are forms of specification of the implications of the 

abstract concepts contained in the Constitution. 
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The fact that there is controversy over these 

implications should riot preclude decision making--a1though 

it is another factor to consider. Generally speaking, the 

more controversial the decision, the more problematic the 

interpreta tion. 

At the same time, controversy is far from a con

clusive indicator. A decision could generate a great deal 

of controversy and still be "right." That sounds like 

a claim Dworkin would make, but it is really fairly weak. 

What I have in mind is merely that given a set of proposi

tions one explanation of their meaning may be better than 

any others given, even though one or more of the others may 

be more popular. This point is particularly appropriate 

in areas of moral, legal, and political argumentation. 

The explanation which is best is the one which is best 

supported by the best reasons,142 But the best reasons do 

not always support the conclusion or result one would 

prefer to reach. 

It must often be the case that a judge finds that 

the bes t interpretation of the law--theconclusion which is 

142. Cf. our discussion supra chapter 4, sec. 1. 
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best supported by the best reasons--does not support the 

party to whom he fines his sympathies attracted. Further

more, it must frequently be that a judge will find that 

the best interpretation of the law does not support the 

political view (or even the moral view) which he finds 

most plausible--but that situation is more difficult to 

sort out. Wooden, mechanical interpretation of law is no 

mark of judicial excellence, any more than are arbitrary 

but sympathetic departures. While the latter takes into 

account reasons which are not relevant, the former omits 

reasons which are. The question is, if the judge is not 

to depart from the law and not to simply advert to it 

mechanically (not to include irrelevant reasons or exclude 

relevant ones) but reach the decision which is best justi

fied by the best reasons, how is he to assess which reasons 

are relevant? 

Douglas provides one good test. As he says, he 

makes his analysis in terms of the "spirit of the law.,,143 

We will not dwell on that particular phrase, even though it 

is a good description of Douglas f ana1ysi~, sinc·~ it has on 

other occasions been misused as a lever to depart from the 

1 144 
aWe What we have in mind (and what is exemplified by 

143. See 134, and the quotation 
chapter 5 section 3. 

144. See e.g. the discussion in 
v. Los Angeles, 227 u.S. 278 (1913). 

from Douglas supra 

Home Tel. & Tel. Co. 



his opinion) is a rather restricted notion of "spirit of 

the law" which means something like "central meaning." 

We could view this as a version or extension of a 

rule of construction which is called the "plain meaning 

rule." The plain meaning rule says (generally) when a 

word or phrase is used in a document the court should 

attribute to it the meaning it ordinarily has, unless 

there is some good reason to think it is being used in a 

specialized, technical, or idiosyncratic way. 

What I have in mind is an extrapolation of this 

rule which strikes me as a maxim of common sense. Rather 

than apply the rule strictly to single terms (although 
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that is in no way precluded) the extended plain meaning rule 

(which I will call the "centrality maxim") would instruct 

the court to ask itself (1) what Eart of constitutional 

doctrine (e.g. text, case law) is relevant to the issue; 

(2) what central constitutional notion does that doctrine 

refer to and derive from; (3) what is the most reasonable 

explanation of that central notion and its relation to the 

relevant doctrine; and (4) how does the new issue affect 

the central notion? 

Now, this sounds rather like Dworkin's position 

that·the correct decision is the one most consistent with 

the general theory which provides the best justification of 



established law. But there are important differences 

between what I have in mind and what I believe Dworkin 

must be contemplating. 

If he meant only that in order to do the sort of 

analysis we are both advocating the court must assess the 

content of the law in terms of determining its meaning, I 

entirely agree. How else could a court function? That 

cannot be what he means, however. That does not support 
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his conclusion that law is then not separable from morality. 

Furthermore, it contradicts only an extremely simplistic 

view of positivism which must interpret it to mean something 

like the following. A judge must not assess the content 

of the law in any way but may justify his opinion only by 

pointing mechanically to a source of express language in 

the legal system. No one holds such a position. 

Dworkin has something much more sophisticated as 

well as more extensive in mind. I believe that the sort of 

justification which Dworkin must be contemplating is the 

sort we discussed earlier in the section on natural law. 145 

We noted there (it may be recalled) that a sizeable number 

of Supreme Court justices "(as well as other people) at var

ious periods of history have thought it appropriate to 

assess law in terms of its compatibility with fundamental 

145. See supra chapter 4, sec. 2. 
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principles of good government, the implications of the 

social compact, principles of basic justice, or the natural 

limits implied in the essential nature of various govern

mental branches, levels, or institutions (s.uch as 

legislatures, for example).146 

This is a broader sort of justification requirement 

than we are advocating. It does require evaluating the 

content of the law against an external standard. I believe 

Dworkin must have in mind some version' of some principle or 

principles analogous to those mentioned above, but nothing 

we have said commits us to any such substantive principles. 

The standard of evaluation we proposed is entirely 

formal and internal to law. It does embody a coherence 

methodology, but the domain of propositions to be used is 

limited to legal propositions. We are urging judges to make 

a valiant effort to make all legal propositions and all 

relevant implications to be drawn from them fit together in 

a coherent whole from which can be drawn the best explana

tion of the status of the law to be applied to the issue. 

The point is that although we are not focusing on 

express language' (a) we are 'focusing on inferences taken 

from the positive law and not elsewhere, and (b) we are not 

looking for any logically possible inference but the ones 

146. Id. 



most consistent with the central meaning of the relevant 

law. What we want is a central interpretation which uses 

the case law as a means of specifying its implications. 

That does not include all that Dworkin would include. In 

fact, in some respects it is fairly conservative. 

The idea is that the Court should, as Douglas 
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does, refer to cases that support the view or interpretation 

(which, of course, it regularly does) thus showing that 

the view is not idiosyncratic. It is consistent with 

prior interpretations. But our position recognizes that 

this sort of analysis used alone can be treacherous because 

it allows the Court to gradually depart from the "central 

meaning" (as we have used that idea) of the Constitution 

. by slowly building on its own accretions. 147 

The judicial process, as we have noted, is incre-

mental in nature. It should build upon its own work. 

However, the building should be constantly rechecked to 

see that it is still supported by its foundation. We do 

not want someone adding on a room which is connected only 

to a third story window. 

This rechecking process· can be done in (at least) 

two ways. One is to refer to contrary case law--either 

147. For a line of cases which demonstrate the 
danger see Allgeyer v. La, 165 U.S. 578 (1897); Lochner v. 
N.Y., 198 U.S. 45 (1905) and the cases following it, such as 
Coppage v. Kansas, 236 U.S. 1 (1915) generally Rnown as the 
"Lochner line" or the "Lochner era". 



holdings or dissents. Again, the criterion of evaluation 

for whether a contrary holding or a dissent should be 

included and addressed in a new consideration of an issue 

(or related issue) is its' centrality to the issue. Is it 

a major point or objection? Is it generally held? Does 

it recur? 
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Douglas does not consider any opposing viewpoints, 

although he does note that there are some. Instead he uses 

the other way of rechecking his foundations. He relies 

primarily on and refers directly to the text of the 

Constitution itself. His opinion is not primarily based 

on case law (although he cites cases to show that there are 

consistent ones). 

Douglas justifies his position in much the way a 

scholar or philosopher would justify the interpretation of 

an old manuscript or a thesis. He asks himself what is 

the most reasonable inference to be drawn about the issue 

at hand, given the document as a whole. Taking into 

account every clause that seems relevant, what conclusion is 

best supported by the text, all things considered? ,He 

justifies his opinion by tracing it to its source in the 

law. He does not trace 'it to a single source, That is 

true. But we have already agreed that that is a flaw in 

the original formulation of the formal test. 



Douglas' sort of "tracing" is much more 

sophisticated than that suggested (although not intended) 

by the simple positivist test. 148 It is better because 

it is more comprehensive, more holistic; it necessitates 

a higher level of coherence or stronger consistency re

quirement. It takes into account more reasons that are 

relevant. Or to view it another way, the broader base 

of analysis makes more reasons relevant. 

Furthermore, it can account for more that is 

basic and uncontroversially accepted legal doctrine than 

can the simple positivist test or any other theory which 

restricts judges to express language or narrow textual 

interpretation. Some of our most basic legal doctrines 

do not follow fram any single phrase or article. 

For example, the notion of checks and balances or 

the ideal of separation of powers is basic to our form of 

government. It is recognized by all as binding legal 

doctrine. Courts frequently advert to the standard of 

separation of powers as controlling a decision. Further

more, a court which ignored that .standard where it was 

relevant would be cirticized for it. 
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148. See discussion chapter 4, sec. 3, and chapter 
5 sec. 1. 
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Yet, no constitutional. clause, no language, refers 

to the separation of powers. It cannot be derived from 

any single phrase, or section, or amendment. I do not 

believe it can be derived from any single article. However, 

if Articles 1, 2, and 3 (which is the bulk of the Constitu

tion as a whole) are viewed together it is undeniable 

that what the United States Constitution does is set up a 

government of separated powers. 149 The doctrine is 

imp1icit--a central presupposition of the document as a 

whole. It is. accepted as a central and binding tenet 

of our law. Yet, it is not referred to by any express 

language or implied by any single phrase or clause. 

Holistic analysis is necessary to derive it. 

Thus, the sort of analysis Douglas used, and I 

urge, is not unusual. Many general assumptions which are 

seldom questioned are the result of inferences drawn from 

implications of the law which are not written in the law 

but are presupposed by it. Furthermore, some of the most 

basic and unquestionable of those inferences do not follow 

from any single clause or phrase, but from the document 

as a whole. 

This sort of analysis requires the judge to assess 

the content of the law in terms of assess'ing what it means, 

149. See U.S. Constitution, Articles 1, 2, and 3. 



and what follows fram it. But that does not make the 

analysis substantive. Let us consider again how Douglas 

justifies his opinion. 

He refers to the First Amendment. He reviews how 
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it has been interpreted in the case law and considers what 

are the most reasonable inferences to be drawn from those 

interpretations. Next he considers the Third, Fourth, Fifth, 

and Ninth Amendments in a similar way. Then he asks what 

is the best explanation of all his considerations taken 

together. What is the central notion that motivates, 

orders, and explains these constitutional amendments and 

their interpretations in the case law? 

His "answer is that a certain sort of right of 

individual freedom is being protected in all those instances 

considered. He then considers how that right applies to 

the issue with which he is faced. 

Is that substantive evaluation? I think not. It 

is conceptual analysis of a dialectical nature. 

Compare this with the opinions of the natural law 

theorists dealt with in chapter 4 (section 2 in particular). 

For convenience, let us refer to the opinion of Justice 

Chase quoted in chapter 4, section 2 as exemplifying that 

f 1 · 150 sort 0 ana ys~s. 

150. See chapter 4, sec. 2, and accompanying notes. 



What kinds of matters does Justice Chase talk 

about? He talks about the natural limits of legislative 

power, "... the great firs t principles of the social 

t " th· f . d· . 151 compac, e rl~qu~rements 0 reason an Just~ce. Now 
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this language is perhaps outmoded and for that reason sounds 

less plausible than it surely once did and than it might 

if framed in modern terminology. So let us frame it in 

modern terminology. 

The modern version is as follows. The Constitution 

is largely made up of vag~e clauses (the obvious example 

is "due proces·s"--but most constitutional clauses are 

fairly abstract). These clauses must be interpreted if 

they are to mean anything specific at all. The framers must 

have intended them as abstract references to the moral 

concepts they embody. Otherwise the framers would have used 

different language. Thus, abstract clauses such as due 

process must be interpreted by an assessment of reason and 

justice. It is the duty of the Court to determine what 

those requirements are and apply them to interpret the 

abstract clauses of the Constitution. This is not building 

in moral concepts which are not legally there. The Con

stitution is shot through with moral concepts. The Court 

151. Id. 



need not build them in. It merely needs to construe them 

in terms of the requirements of reason and justice (which 

is the only way moral concepts can be construed). 
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It should be noted that this modern view does not 

give the basis of judicial reasoning. It does not provide 

criteria of evaluation. What it provides actually is an 

argument which supports adhering to the sort of criteria 

Chase uses. We are not given new criteria. We are being 

given an argument for using the old criteria. 

Suppose we did that. Suppose a case were decided 

on the ground that due process required the outcome as the 

only one (or the one most) consistent with reason and 

ju~tice. The question to ask about such an opinion is what 

would it take to refute it? If we wanted to take issue with 

the opinion what kind of a dispute would we be engaged in? 

As an example, consider the quote from Justice Chase in 

chapter 4, section 2, and ask what kind of argument will it 

take to refute the position. The answer, of course, is it 

will take philosophical argument about moral and political 

issues. The dispute will not be a dispute about legal 

propositions--certainly not about legal propositions of 

positive law. 

We have already discussed the merits and deficiencies 

of the natural law position. The relevant point here is 
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that nothing like it is used in Griswold. The contrast is 

clear. 

Douglas is not doing substantive analysis. His 

interpretation is controversial--but we should consider why. 

Unfortunately, the objection to his opinion in Griswold 

more often than not has been that Douglas is engaging in 

an illicit kind of analysis. It is "substantive due 

process." It builds in what is not there because it is 

not justified by a single clause or express language, but 

implications drawn from a holistic analysis. I think we 

have shown that this accusation is simply misguided. 

That does not mean that the Douglas opinion is not 

(or should not be considered) controversial. It may well 

be. What the controversy ought to be about, however, is 

the validity of his reasoning. Do his conclusions follow 

from his premises? They certainly do not follow as a 

matter of logical necessity. As we have mentioned, little 

in law does. Nor does he claim that they do. 

His reasoning is offered as the best explanation of 

the implications of several cases and several constitutional 

amendments taken together. Objections against such an 

argument ought to be (a) you have not considered all the 

relevant premises (clauses, cases, namely ), or 

(b) it is not the best exp.lanation because there is a flaw 
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in it which is _____ ; or (c) it is not the best explanation 

becaus:e here is a better one which is better because 

These are the kinds of arguments, and analyses a court is 

equipped to handle if and only if one more condition is 

present. 

The argument must be an argument about the meaning 

of the law. That is exactly what the argument is about in 

Griswold. If we frame our argument in terms of Douglas' 

opinion we will find that the controversy will be about 

the meaning--the correct interpretation--of legal pro

positions. If we ask ourselves what does it take to dispute 

the opinion we will find that unlike the philosophical 

and moral debate which will be necessary for a refutation 

(or even a discussion) of Justice Chase's opinion, the 

dispute in Griswold, if framed in terms of the opinion, 

will be about the status or meaning of the positive law. 

The former is substantive. The latter is not. 

Furthermore, if we look at the opinion we find 

ample articulation of its basis. Just as Douglas is not 

engaging in natural law analysis, he is also not engaging 

in "substantive due process" of any sort. He is not 

building a great deal of specific meaning into one extremely 

vague clause which is consistent w'ith the interpretation 

sfmp1y because it is consistent with almost anything. This 
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is the treacherous process of accretion which we are trying 

to avoid by our notion of centrality. Douglas does not 

engage in it at all. 

Douglas is engaged in a sort of functional or 

purposive conceptual analysis. He asks himself: what does 

the language mean; how is it used; how does it all fit 

together; and what does it all add up to? He gives his 

grounds. Anyone versed in legal analysis can check or 

dispute his conclusions. They are not assumptions but 

inferences. They are not external to law but derived 

from it. 

Section 4 - Conclusion 

As Griswold demonstrates, conclusions can be 

reached by a holistic analysis that cannot be reached by 

more restrictive techniques. Yet, I believe we have shown 

that it is completely consistent with the positivist view

point properly understood. Furthermore, it exemplifies 

constitutional justification at its best. 

Thus, a constitutional right is a right which is 

justified on constitutional grounds. That is to say it is 

justified by tracing it to a source in the Constitution. 

That does not mean that the justification must be accomplish

ed by a narrow or mechanical interpretation of the law . It 

means that the decision should be the one which is most 
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consistent with the central meaning of the relevant positive 

law, using a holistic analysis which takes into account the 

best explanation of all relevant legal propositions and the 

implications which may be drawn from them considered as a 

coherent whole. 

This will not determine a single right answer in 

every case. It will not eliminate controversy. Instead 

it will incorporate it into an incremental process which 

develops over time, and is assessed in terms of a notion 

of the central meaning of the relevant positive law. It 

is a principled enterprise which attempts the rational 

resolution of disputes about rights and aims at a consistent 

explanation of community values and practices as they are 

incorporated into law. 



SELECTED BIBLIOGRAPHY 

A. Books 

Aristotle, Topica, in Organon, vol. II, bk I. 

Austin, J.L., The Province of Jurisprudence Determined 
(1832). 

Ayer, A., Language, Truth and Logic (1940). 

Bailyn, B., The Ideological Origins of the American 
Revolution (1967). 

Barett, E., Constitutional Law (1977). 

Barry, B., The Liberal Theory of Justice (1973). 

Benthan, J., An Introduction to the Principles of 
Morals and Legislation (ed. Hart~ 1970). 

Bickle, A., The Least Dangerous Branch (1957). 

Blackstone,W., Commentaries on the Law of England (1887). 

Brandt, R., Ethical Theory: The Problems of Normative 
and Critical Ethics (1959). 

Butler, Fifteen Sermons (1873). 

Coplestone, F., A History of Philosophy, vol. 5, pt. I 
(1954) and vol. 6, pt. I (1956). 

Corwin, E., Liberty Against Government (1948). 

Daniels, N., Reading Rawls (1974). 

Dobbes, D., Remedies (1973). 

Dworkin, R., Taking Rights Seriously (1977). 

Ely, J., Democracy and Distrust (1980). 

Feinberg, J., Social Philosophy (1973). 

Feinberg ,J. & Gross, H., Law in Philosophical Perspective 
(1975). 

315 



Frank, ., Law and the Modern Mind (1930). 

Friedman, L., A History of American Law (1980). 

Hand, L., The Bill of Rights (1958). 

Hart, H.L.A., The Concept of Law (1961). 

Havens, G., The Age of Ideas (1972). 

Hayek, F., The Constitution of Liberty (1960). 

Hohfe1d, W., Fundamental Legal Conceptions (1919). 

Holmes, O.W., The Common Law (1887). 

Howard, A.E., Magna Carta, Text and Commentary (1964). 

Kant, I., Fundamental Principles of the Metaphysics of 
Morals (Hackett 1972). 

316 

Kelsen, H., Pure Theory of Law (1934; trans. Knight, 1960). 

Llewe1len, K., The Bramble Bush (1951). 

Levi, E., An Introduction to Legal Reasoning (1949). 

Locke, J., Two Treatises of Government (1890). 

Maitland, F., The Constitutional History of England, 
3rd ed. (1911). 

Mill, J.S., Utilitarianism (1863; Piest ed. 1957). 

Montesquieue, The Spirit of the Laws (1748). 

Nozick, R., Anarchy, State, and Utopia (1974). 

Perry, T., Moral Reasoning and Truth (1976). 

Rawls, J., A Theory of Justice (1971). 

Ross, A., On Law and Justice (1959). 

Salmond, J., Jurisprudence, 11th ed., Williams, G., 
ed.(1957). 

Stevenson, C., Fact and Value (1942) .. 

Stumpf, S., Socrates to Sartre (1965). 



Tribe, L., American Constitutional Law (1978). 

Wasserstrom, R., The Judicial Decision (1961). 

Wolff, R., In Defense of Anarchism (1973). 

Wolff, R., Understanding Rawls (1977). 

Wright, C., The Growth of American Constitutional 
Law (1942). 

B. Articles 

Arnold, T., "Prof. Hart's Theology," 73 Harv. L. Rev. 
1298 (1959). 

Benthans, J., "Anarchical Falacies" in Melden, Human 
Rights (1970). 

Bodenheimer, E., "A Neglected Theory of Reasoning," 21 
J. of Legal Ed. 373. 

Chayes, A., "The Role of the Judge in Public Law 
Litigation" 89 Harv. L. Rev. 1281 (1976). 

Davidson, D., "Semantics for Natural Languages," in 
Davidson & Harman, The Logic of Grammar (1957). 

Fawcett, A., "The International Protection of Human 
Rights," in Raphael, Political Theory & The Rights 
of Man (1967). 

Feinberg, J., "Rights of Animals and Unborn Generations," 
in Philosophy and Environmental Crisis, 44 (1974). 

, "The Nature and Value of Rights," J. of Val. 
---rr-n-q ., 4 (1970). 

Fuller, L., "Adjudication and the Rule of Law," 
29 Internat. L.J. 1 (1961). 

Gass, ·W., "The Case of the Obliging Stranger," Phil. 
Rev. 66 (1957). 

Green, L., "Relational Interests," 29 Ill. L. Rev. 
460 (1934); 29 Ill. L. Rev. 1041 (1935); 30 Ill. 
L. Rev. 1 (1935); 30 Ill. L. Rev. 314 (1935). 

317 



Hart, H.L.A., "Are There Any Natural Rights?", Phil. 
Rev. 64 (1965). 

Hart, H.L.A., "Bentham on Rights," in Lyons, Rights 
(1979). 

Hart, H.M., "Forward: The Time Chart of the Justices," 
73 Harv. L. Rev. 84 (1959). 

K1einig, "Human Rights, Legal Rights and Social Change" 
in Kaminka and Tay, Human Rights and Their Place 
in the World (1978). 

Lyons, D., "The Corre1ativity of Rights and Duties," 
Nous 4 (1970). 

McCloskey, H., "Rights," Phil. Quart. 15 (1965). 

Murphy, J. G., "Rights and Borderline Cases," 19 Az. 
L. Rev. 228 (1977). 

Nelson, G., "The Impact of the Antislavery Movement 
upon Styles of Judicial Reasoning ... ," 87 Harv. 
L. Rev. 513 (1974). 

Perelman, C;, '~at the Philosopher May Learn From 
the Study of Law," 11 Nat. L. For. 1 (1966). 

, "Justice and Justification," 10 Nat. L. 
---=Fo-r-.-1 (1959). 

Roshwa1d, M., "the Concept of Human Rights," Phil. and 
Phenom. Research 19 (1958-59). 

Thayer, J., "The Origin and Scope of the American 
Doctrine of Constitutional Law", 7 Harv. L. Rev. 
129 (1912). 

Wechsler, H., "Toward Neutral Principles of 
Constitutional Law," 73 Harv. L. Rev. 1 (1959). 

Wellman, C., "A New Conception of Human Rights," in 
Kamenka and Tay, Human Rights and their Place in 
the World Today (1978). 

Wellman, C., "Legal Rights," in Almquist and Wikse11, 
Uppsa1asko1an Ochefterst (1978). 

White, G.E.,· "The Evolution of Reasoned Elaboration," 
59 Va. L. Rev. 299 (1973). 

318 



C. Cases 

Calder v. Bull, 3 Dull. 386 (1798). 

Coppage v. Kansas, 236 u.s. 1 (1915). 

Fletcher v. Pe'ck, 10 U.S'. (6 Granch) 87 (1810). 

Griswold v. Connecticut, 381 u.s. 479 (1965). 

Harris v. McRae, 48 L.W. 4942 (1980). 

Loan Association v. City of Topeka, 87 u.s. (20 Wall.) 
655 (1874). 

Lochner v. New York, 198 u.s. 145 (1905). 

Maher v. Roe, 97 S. Ct. 2376 (1975). 

Marbury v. Madison, 1 Cranch 137, 2 L. Ed. 60 (1803). 

Palsgraf v. Long Island R.R., 248 N;Y. 339 (1928). 

Priestly v. Fowler, 150 Eng. Rep. 1030 (1837). 

Roe v. Wade, 410 U.S. 113 (1969). 

Slaughterhouse Cases, 83 u.s. (16 Wall.) 36 (1873). 

D. Other'Materials 

Black's Law Dictionary, 4th ed. (1951). 

Civil Rights Act of 1866. 

United States Constitution 

Webster's Unabridged Dictionary 5th ed. (1967). 

319 


