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ABSTRACT

General stream adjudications are complex judicial and administrative proceedings

to determine the extent and priority of water rights within a river system. They are among

the largest civil proceedings ever to be litigated in state and federal courts. This institutional

analysis is based on an investigation of adjudication proceedings in three western states,

Colorado, Wyoming, and Arizona, representing the three common adjudication regimes, the

judicial, administrative and hybrid regimes, respectively. Adjudication institutions are

evaluated from a number of perspectives, including: (1) performance measures of these

institutions and proceedings; (2) the burdens and benefits these proceedings present to water

users; (3) the degree of public participation in these proceedings; and (4) responsiveness to

changing values. This evaluation reveals that despite the seeming procedural differences

across adjudication regimes, political power is the primary determinant of the outcomes of

general stream adjudications. This study concludes that western water politics are still based

on power and money, even given the changing economic nature of the American West. The

tradition of the private exploitation of water remains a characteristic of the West - even the

"New American West."
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CHAPTER ONE

GENERAL STREAM ADJUDICATIONS IN THE AMERICAN WEST

Water taken in little moderation can do no harm.
-Mark Twain

The definitive characteristic of Anglo settlement of the American West is conflict

over water. "Miners fought for water with homesteaders, who in turn fought with cattlemen.

Cities seeking growth fought with farmers seeking crop production, and both have been

battled by environmentalists seeking to preserve the West's scenery and ecology. State and

federal bureaucrats have fought over the right to determine where and how water will be

used" (Walston, 1987:78). During the California gold rush in 1860, a letter threatening the

leaders of the Tuolumne County Water Company, which monopolized water in the Columbia

mining district of California, illustrates this period's intense water conflicts:

"Gentlemen of the Tuolumne County Water Company
Take Notice

There is a plan maturing for the assassination of all the prominent members of your
company if ditch matters are not settled within a certain time. As sure as day
succeeds night this is the plan,

Act wisely and avoid such a calamity,
A friend to humanity" (Pisani, 1991:248).

Montana's first water law case, Territory v. Drenan in 1868 was devoted to deciding

whether or not it was justifiable homicide for a miner to shoot a man who stole his water.

Over one hundred years later, this conflict remains surprisingly similar. During a drought

in Colorado in the early 1990s, hospital emergency rooms treated a number of irrigators for
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shovel wounds incurred during water disputes (Shupe, 1990:1). Even in 1997, conflict has

elevated to such heights that neighbors rely on satellite imagery and forgery experts to wage

an irrigation war in Wyoming (The Economist, 1997:29). "These battles will likely

intensify as the demand for water continues to outpace new supplies, as the focus shifts from

development to allocation. ..These conflicts are as unavoidable as the West's horizons are

limitless" (Walston, 1987:91).

The history of water distribution in the West has been one largely of thievery. Water

users steal from each other as resources become scarce. Institutions have been formed to

deal with and control such thievery. In an attempt to ensure security and to minimize theft,

legislators in many western states have created a system of private property rights,

administered through the prior appropriation doctrine. 1 This doctrine is based on two factors:

priority and beneficial use. It is commonly referred to as a "first in time, first in right"

allocation system, as those users who first appropriated the water and put it to a beneficial

use were granted the legal right to the water. General stream adjudications are complex

judicial and administrative proceedings to determine the extent and priority of water rights

within a river system. The ultimate goal of a general stream adjudication is a comprehensive

water decree to assist in the water management of an entire river system. A water user with

an earlier priority date receives his/her amount of water before others with later priority

1 Not all western states subscribe exclusively to the prior appropriation doctrine. For
example, California, Kansas, Nebraska, North Dakota, Oklahoma, Oregon, South Dakota,
Texas, and Washington recognize riparian as well as appropriative rights.
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dates. In the late 1800s, legislatures in western states passed adjudication statutes initially

on behalf of farmers and other state water users, and later these procedures evolved to

incorporate federal and Indian reserved water rights.

Since the initiation of adjudications, four principal factors have shaped contemporary

adjudication proceedings. First, dramatic population growth in many western states has

pressured western lawmakers to shore up water rights for state users. In the West, overall

population grew from 34,838,000 in 1970 to 43,172,000 in 1980, and reached 56,044,000

in 1993, with metropolitan population figures rising from 36,655,000 in 1980 to 45,487,000

in 1990. 2

Second, interstate conflicts over water have contributed to disputes and uncertainty

across western states. The threat of interstate apportionments and interstate water grabs has

been a key factor in the motivation of state decision makers to adjudicate water rights within

their borders. A Westlaw search of interstate river suits indicates that some seventy cases

were initiated between 1945 and 1995. Litigation over groundwater has been particularly

intense, as illustrated by disputes between both Colorado and Nebraska and New Mexico and

Texas. There was a surge in the adoption of river basin compacts since the 1960s, with

2 In Arizona, population increased from 2,717,866 in 1980 to 3,665,228 in 1990. In
Colorado, population jumped from 2,890,000 in 1980 to 3,294,394 in 1990. Arizona and
Colorado are two of the ten fastest growing states in the United States. See Statistical
Abstract of the United States, 1994 (Washington, D.C.: United States Department of
Commerce, 1994).
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approximately forty-five compacts signed between 1961 and 1970. 3

Third, a reemergence of American Indian' self-government over the last thirty years

plays a key role in today's adjudications. Beginning with Winters v. United States in 1908,

the United States Supreme Court found that the five Indian tribes on the Fort Belknap Indian

Reservation along the Milk River in Montana were entitled to water rights, despite the fact

that the treaty creating the reservation contained no provision guaranteeing the delivery of

water. This was the court's first full expression of the federal reserved rights doctrine as it

pertains to water and is the origin of the Winters doctrine. Federal judicial activity, and in

particular the willingness of the United States Supreme Court to create the Indian reserved

rights doctrine, has contributed to the reemergence of tribal self-government and the modem

push toward litigation of Indian reserved water rights.

Finally, federal-state tensions have contributed to the initiation of stream adjudication

3 For a further discussion see Council of State Governments, Interstate Compacts, 1783-
1970 (Lexington, KY: Council of State Governments, 1971). See also Frank E. Maloney

(ed.) Interstate Water Compacts: A Bibliography (Washington, D.C.: Water Resources
Scientific Information Center, Office of Water Research and Technology, United States
Department of the Interior, 1975).

"Often the term "Indian tribes" is used to refer to the indigenous inhabitants of the United

States (other than Native Hawaiians). While there is an array of terms used extensively
by Native and non-Native scholars, including "American Indian," "Native peoples" and
"Native Americans," none of these terms adequately describes the approximate 1.9
million Native peoples within the United States. "Indian tribes" is still widely used in the
water law literature today, typically referring to the adjudication of "Indian reserved water
rights". Whenever possible, I use the name of the Indian nation itself (i.e. Arapahoe,
Shoshone) to highlight the unique and "sovereign" nature of these individual groups.
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proceedings. Nearly 700 million acres of public lands remain under federal authority,' or

approximately 54% of all land in the West, including mountain and pacific regions.'

Western state officials continually fear that the federal government may preempt water

policy.' With the landmark case, Arizona v. California in 1963, the United States Supreme

Court extended the reserved rights doctrine to all federal lands. The Court found that the

reservation doctrine, and hence the allocation of water, applied to both present and future

requirements to Indian reservations, as well as to other federal establishments such as

national forests and national parks. This case also illustrates federal preemptions in state

water policy, a constant fear of western state decision makers. These four factors, coupled

' Federal claims to waters can extend to national parks, public range lands, national

forests and national wilderness areas. In Arizona, the federal government owns
34,308,000 acres, or 47% of the land. In Colorado, 24,154,000 acres, or 36% of the land
is owned by the federal government; and in Wyoming, 30,477,000 acres, or 49% of the
land is federally owned. In Arizona, there are three national parks, two national
recreation areas, and six national forests, totaling some 13 million acres of land. In
Colorado, there are two national parks, two national recreation areas, and nine national
forests, totaling some 14.7 million acres. In Wyoming, there are two national parks, two
national monuments, two national recreation areas, and five national forests, totaling
some 8.4 million acres of land. Almost 6% of the eleven western states are acreage for
Indian reservations. The federal government may want water for energy, instream
flows in parks and refuges and for Indian claims.

6 Mountain region includes Arizona, Colorado, Idaho, Montana, Nevada, New Mexico,
Utah, and Wyoming. Pacific region includes Alaska, California, Hawaii, Oregon, and
Washington.

It is estimated that Forest Service lands alone produce about 88% of the runoff from
public lands and yield approximately 54% of the total annual runoff from the eleven
coterminous states. Approximately 90% of the West's population is in some way
dependent upon the water supply derived from public lands.
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with the federal government's consent to be joined in state adjudicative proceedings, the

result of an enactment known as the McCarran Amendment, created a flurry of state

legislative activity. This activity included water resource studies, amendments to existing

state statutes, and new legislation. Thousands of claimants are involved in these proceedings

to determine the extent and priority of water rights within a river system including: irrigators,

miners, ranchers, municipalities, federal agencies, and Indian tribes. At least fifteen western

states are currently, or have recently been, involved in general stream adjudications.'

General stream adjudications are among the largest civil proceedings ever to be litigated in

state and federal courts. For example, in Arizona more than 27,000 persons have filed more

than 77,000 claims to water rights. Approximately 80,000 persons have filed more than

200,000 claims to water rights in Montana's statewide adjudication. And in Idaho, more than

110,000 persons have filed 150,000 claims for water rights on the Snake River system alone.

The present goals of general stream adjudications are four:

1. To recognize and quantify the valid water uses in a watershed or
river system, including federal and Indian reserved rights. The process seeks
to correlate each confirmed right with every other in terms of exercisability
in times of shortage.

2. To create a centralized, current record of water uses within a watershed,

Arizona, Idaho, Montana, Wyoming, and Washington are undertaking comprehensive,
basin-wide adjudications of water rights. California, Colorado, Nevada, New Mexico,
Oklahoma, Oregon, and Utah are presently dealing with water rights on a more piecemeal
basis, either because they have previously adjudicated their streams or because
adjudications have been unnecessary at this time. South Dakota and Alaska have
abandoned their attempts at a general adjudication and North Dakota has not attempted
one. Only Texas has completed a statewide general stream adjudication.
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river system or state. The determination of existing rights is a prerequisite
to effective state agency management of water resources.

3. To develop water-right decrees that can be the foundation for improved
water management in the West. There is the need to know what presently
is being used before future needs can be assessed and new permits issued.

4. To avoid multiplicity of individual lawsuits being brought in order
to quantify private rights. A coordinated and comprehensive process
avoids piecemeal determinations.

The evolution of adjudication proceedings in western states has raised an array of

issues, including structure, process, citizenship, environmental and cultural issues, and each

is dealt with differently by each state. See Table 1.1 for Adjudication Activity, State-by-

State, 1997.

Table 1.1 here



16

Table 1.1
Adjudication Activity:

State-by-State, 1997

AZ CA CO ID MT NM NV OR TX UT WA WY

STRUCTURE

forum* H H J H H H H H A H H H

federal cases x x x

special courts x x x

PROCESS

groundwater x x x x x x x x

exceptions x x x x x x

filing fees x x x x x x x x x x

CITIZENSHIP

communication x x x x x x x x x

mediation x x

settlement x x x x x x x x x x

ENVIRONMENTAL

public trust x x x

instream flow x x x x

endangered species x x

CULTURAL

Hispanic x x x x

Tribal x x x x x x x x x x

Federal x x x x x x x x x x x

* "A" refers to a largely administrative process, "J' to a largely judicial process and H to a hybrid process.

An "x" mark indicates that the particular issue is addressed in the particular state's adjudication proceedings. For

example, an "x" under California (CA) for groundwater indicates that California incorporates groundwater.
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The basic structure of adjudication procedures differs across western states. This

creates significant confusion when analyzing adjudications in the West. Three distinct

models for water rights adjudications have emerged in western states. The Colorado regime

is a purely judicial system of decision and allocation by decree. Opposite in philosophy is

the Wyoming model, an administrative proceeding in which the state engineer determines

water rights, but with the right of appeal to the state courts. The third system is a hybrid

system, pioneered by Utah and Idaho. Here the state engineer makes hydrographie surveys

of the contested watersheds and then files suit in district court to determine the rights of all

users. Many western states tend to lean toward the administrative approach. Some states,

like Nevada, conduct adjudication proceedings in federal court, such as the adjudication

involving Pyramid Lake, as well as those in state court. In addition, some states, such as

Montana, have created special water courts with which to handle their proceedings.

Similarly, the process of seeking a water decree also varies across states. For

example, filing fees vary across states, from a $20 per claim fee in Arizona to a $1 per acre-

foot fee in Oregon. Jurisdiction also differs, with some states incorporating groundwater in

their adjudications, such as Nevada, and other states, like Texas, which by statute do not

incorporate groundwater in their adjudicative proceedings. Some states exclude small or de

minimus uses,' such as domestic and stockpiling usage, from their proceedings, as in Idaho

9 Many states dismiss de minimus, or minimum uses, of water. This emerges from the de
minimus doctrine which states that the law does not care for, or take notice of, very
small or trifling matters.
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and Montana.

Adjudications also raise citizenship, environmental and cultural issues which relate

to broad public interest concerns. In all western states under the prior appropriation system,

water belongs to the public, according to states' constitutions. As public property, water is

subject to a public interest inquiry. Mediation, settlement and communication activities all

relate to the resolution of conflict and help to achieve public input. For instance, some states

embrace mediation and settlement activities. Settlement activities may be state or court

initiated as is the case in Montana and Wyoming, or private activities as those conducted in

Arizona and Colorado. Communication with parties varies greatly across states, with

newsletters in Idaho, orientation sessions in Oregon, a toll-free phone number in Arizona,

and public service videos in Montana. Some states, such as Nevada, provide for no formal

communication with water users or the general public.

Environmental issues surrounding adjudications include the incorporation of the

public trust doctrine, instream flow issues and endangered species issues.' Few states

address any of these issues, much less incorporate them into their proceedings, although

Oregon is an exception in this regard. Water quality is even treated as a separate and

unrelated field by adjudication courts, where water is discussed in terms of acre-feet and

priority dates, rather than parts per million of total dissolved solids. However, the

connection between environmental quality and administration of appropriative rights is an

10 These issues are explored in greater detail in Chapter Four.
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area ripe for future disputes.

Finally, cultural issues refer to the presence of Hispanic and tribal communities, as

well as a federal presence in western states. In states like New Mexico, cultural issues,

relating to a significant Hispanic and tribal presence, compound modern adjudication

proceedings as approaches to the allocation of water often differ greatly across cultures.

Federally recognized tribes in the West constitute some 545 tribes in the American West, and

their reservations cover approximately fifty-one million acres of land." The prior

appropriation system, as a method of allocating water rights, often runs contrary to Indian

approaches to water management and allocation. In addition, there is also a great federal

presence in most western states which further complicates cultural issues and frequently

leads to state-federal conflict There are significant federal lands in every western state, with

the exception of Texas.

General stream adjudications are of great importance to the West. Not only do they

vary substantially across states, but they also can involve a significant reallocation of water

resources. Many branches and levels of government have been active in these proceedings,

including the United States Congress, the United States Supreme Court, lower federal courts,

" There are 23 federally recognized tribes in Arizona alone, utilizing some 25,652,293
acres of land. In Colorado there are only two federally recognized tribes, utilizing some
787,852 acres of land. There is only one federally recognized tribe in Wyoming, the
Wind River tribe, whose reservation encompasses some 1,888,558 acres. See Marlita A.
Reddy, (ed.) Statistical Record of Native North Americans (Detroit, MI: Gale Research,
Inc., 1993).



20

state legislatures, state courts, and state administrative agencies. A diverse group of

individuals have participated as well, including former presidents, congresspersons, Indian

tribes, water lawyers and engineers, and representatives of various economic interests,

particularly agricultural interests. These proceedings raise provocative questions concerning

public participation in water resource decisions generally, and general stream adjudications

specifically.

An Avenue for Research

Western water has been the focus of many American writers, from John Wesley

Powell's Report on the Arid Lands in 1878 to Marc Reisner's 1986 gripping account of dam

construction and water politics in Cadillac Desert. In the past fifteen years, most scholars

have concentrated primarily on the development of these resources. Scholars tell us that the

American West can be described as a "modern hydraulic society" where social order is based

on the intensive, large-scale manipulation of water and its products in an arid setting

(Worster, 1985:7). With the aid of federal reclamation projects, "empires in the sun" have

been created in the American West (Wiley and Gottlieb, 1982). Yet, efforts to turn the

"desert green by pouring water over it" have made the West dependent on federal agencies

and the enormous commercial interests they serve (Reisner, 1986). As a result, the power

to allocate, manage and control water has rested in the hands of the elite in the American

West (Gottlieb, 1988). One study reveals how special interests have dominated in the
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Southwest over the last twenty five years, despite the end of big federal water development

projects in this region (Ingram, 1990). The clash between federal law, which guarantees

Indian-reserved rights, and current state allocation mechanisms is a feature of water policy

in the arid West (Reisner and Bates, 1990). Water development policies, originating from

alliances among bureaucrats, legislators, and interest groups, commonly referred to as iron

triangles, tend to promote the interests of one group while consistently failing to help those

of another (McCool, 1987).

Most of the writings on the specific topic of general stream adjudications appear in

law review journals. Typical studies of general stream adjudications are state-specific. They

commonly outline current activities within a state. These include a review of Texas'

adjudication statute (Caroom and Elliott, 1981) and its application in other states (Golden,

1977), and adjudication activities within Arizona (Moore and Weldon, 1985). Often

adjudication proceedings are analyzed through the lens of a recent court case pertinent to that

state's adjudication. Articles such as this are common for Idaho's Snake River adjudication

(Dennis, 1991) and Wyoming's Big Horn River adjudication (Abrams, 1990; Graening,

1991). Articles also focus on federal reserved rights issues, from a review of the

development of this doctrine (Leach, 1977) to an analysis of relevant court cases (Little,

1982). Writings on the current state of federal reserved rights in western wilderness areas

(Abrams, 1986; Colbourn, 1988; Lee, 1990) and federal agency management of these rights

on public lands (Rice, 1991; Dunn, 1988) are quite common.
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Indian reserved rights have received great attention in more recent years, whether it

be a narrow study of a specific case (Bond, 1983) and a particular state's handling of such

rights (Martinis, 1993), or a broader look at federal Indian law and the Winter's doctrine

(Bacal, 1991), the difficulty quantifying such rights (McGovern, 1994), or an analysis of the

appropriate forum for adjudicating Indian rights (Lieder, 1983). Indian settlements are a

frequent focus of studies as well (Thorson, 1986; Brienza, 1992). Studies that make

comparisons across adjudication type or regime are rare but they have begun to appear in

more recent years (McElroy and Davis, 1995; Krogh, 1995). Classic works of water rights

over time and across states, although dated, are still frequently cited (Wiel, 1936; Waldrip,

1966). As can be seen, studies focusing on adjudications in a broader public policy setting

are lacking, given the nature and audience of law review journals.

General stream adjudications involve a major potential reallocation of water in the

West, as there is generally less water in most river systems than there are claims to the water.

Adjudications highlight important political, economic and social issues that are worthy of

analysis. An interpretation of these institutions and proceedings is critical in showing that

the differences in institutional arrangements are linked to differences in outcomes. The

institutional arrangements of general stream adjudications provide a set of "rules of the

game" that define who can participate and how the game itself is structured. An analysis of

such arrangements requires recognition of the institutions themselves as well as how water

users interact within the institution. It is appropriate to analyze these institutions and
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proceedings in the context of public participation and the political power of the various

participants. The winners and losers of such policies will be revealed, outlining whose

interests are truly represented by these proceedings. This is the first study to analyze general

stream adjudications in this manner.

This analysis borrows from the various theories of the role of political power in the

design and implementation of public policy as proposed by Schneider and Ingram, Bachrach

and Baratz, and Gaventa. Schneider and Ingram's recent work argues that social

constructions, the popular images of persons or groups, influence the policy agenda and the

selection of policy tools. "The social construction of target populations refers to the cultural

characterizations or popular images of the persons or groups whose behavior and well-being

are affected by public policy" (Schneider and Ingram, 1993:334). The construction of

targets is characterized by the amount of political power, ranging from high to low, and the

"valence" of social constructions, varying from strongly positive or strongly negative. There

are four extreme dimensions of target populations, including: (1) advantaged - high political

power and positive social constructions (i.e. farmers); (2) contenders - with high political

power and negative social constructions (i.e. big corporations); (3) dependents - with low

political power and positive social constructions (i.e. Native Americans); and (4) deviants -

with low political power and negative social constructions (i.e. criminals).

The interaction between social constructions and power presents different political

opportunities and risks. That is, advantaged and contended groups hold greater power as
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they tend to be larger, more united, wealthier, skilled, and easy to mobilize. Such groups are

more likely to receive benefits of policy as opposed to burdens, which are likely to go to

dependents and deviants. The persistent construction of certain classes of people as distinct

types of targets imparts messages that relate to citizenship and participation. Messages

people receive tell them whether they are viewed as active participants in government or if

they are seen as passive recipients of policy. Every policy affects democracy and has a

message about the role of government and its citizens. This research questions what

messages general stream adjudication institutions send to western water users and the general

public.

Bachrach and Baratz refer to the "second face" of power, by which power is exercised

not just upon participants within the decision making process, but also toward the exclusion

of certain participants and issues. Political organizations, like all organizations, develop a

"mobilization of bias" in favor of the exploitation of certain kinds of conflict. Some issues

are organized into politics while others are explicitly excluded from politics (Bachrach and

Baratz, 1962:8). For these authors, the study of politics focuses on both "who gets what,

when, and how" and "who gets left out and how" -- and how these two are related (Bachrach

and Baratz, 1962:105).

Gaventa points to powerlessness as a significant impediment to participation.

According to Gaventa, in situations of inequality, the political response of the deprived group

may be seen as a function of power relationships, such that power serves for the development
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and maintenance of the quiescence of the non-elite (Gaventa, 1980:4). The dimensions of

power are accumulative and reinforcing for the maintenance of quiescence. According to

Gaventa -- A beats B and then "rigs" the institutions to keep B off the agenda. Then A "rigs"

communication and education leaving B quite unhappy and devoid of any collective unity.

A refuses to recognize that B even has a point of view. The B's rarely get together to rise

up against A. There is no mechanism to reform politics, for Gaventa, without changing the

power relationships. Unfortunately, as Gaventa points out, for those in power, there is little

incentive to change the power relationships.

This theoretical framework provides an interesting avenue through which to study

western water policy and law. It becomes clear that what is needed is an analysis of the real

effects of institutional arrangements on implementation and performance. Do differences

in institutional arrangements lead to differences in outcomes? In examining how property

rights and institutional rules affect behavior and outcomes in adjudicative proceedings, the

unit of analysis used is the state. The three states studied here are representative of the three

regimes of adjudications. Colorado is an example of a pure judicial regime of adjudications,

Wyoming embraces an administrative approach and Arizona illustrates the hybrid regime,

combining aspects of both the judicial and administrative approaches. Beyond illustrating

the three distinct regimes, these states were selected because of their long, rich history with

such proceedings and water issues more generally, and the current controversies that today

plague these states. For example, Arizona provides a model to investigate the power of
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"traditional" water users in the adjudication process. Colorado is illustrative of the

increasing environmental concerns and the role that such values play in these proceedings.

And Wyoming well defines the interplay between the Indian tribes and western states.

Therefore, this analysis seeks to address the following questions:

1.Why have adjudication institutions formed in western states? How
and under what conditions did these institutions evolve?

2. Are there discernable differences across regimes, including the
judicial, administrative and hybrid regimes?

3. Does one regime allow for greater citizen participation? Does the
forum within which these proceedings occur impact the benefits and
burdens placed on citizens?

4. Have these regimes evolved to reflect changing values, such as
urban interests and environmental concerns?

The research questions presented here are tested using data collected from court

cases, state statutes, administrative rulings, and in-depth interviews. The initial basis of this

research was a summer internship with the Arizona Supreme Court, Office of the Special

Master in 1994, and two Ford Foundation sponsored-conferences, Dividing the Waters II and

Dividing the Waters III, held in the Spring of 1995 and 1996, respectively, in an effort to

enhance communication among the various judicial personnel involved in stream

adjudications in western states. Participants represented the states of Arizona, California,

Colorado, Idaho, Montana, Nebraska, New Mexico, Oregon, Washington, and Wyoming

Representatives from these states included district court and superior court judges, special

masters, water masters, referees, judicial clerks, and administrative assistants.
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The methods employed in this dissertation are qualitative, with an emphasis on both

primary and secondary sources. Primary sources include federal and state court cases,

federal and state statutes, state administrative rulings, and in-depth interviews. Secondary

sources include historical journals, social science journals and books, law reviews, and

independent and government reviews of water issues and policies. The sources and data

were gathered from general library and law library research, Westlaw and Nexus research,

as well as interviews with: representatives from the Wyoming Office of the Special Master;

the Arizona Office of the Special Master; the Wyoming Engineer's Office, Division #4; the

Colorado Deparnnent of Natural Resources; the Curecanti National Recreation Area; the

Uncompahgre Valley Water Users Association; the Colorado Division Engineer, Division

#4; a Colorado water referee and district judge; and private water attorneys (See Appendix

for a listing of the data gathered and relied upon for each of the three states examined).

The fieldwork was comprised of site visits and in-depth interviews, including several

in-person interviews in the three representative states. Site visits in Colorado, Wyoming and

Arizona occurred in May and June 1996 and interviews were conducted over a twelve-

month period, from late 1995 to early 1997. The site visits included briefings and interviews

with the relevant parties, document research, and visits to the various watersheds (A listing

of the official interviews conducted and a sample outline of selected interview questions can

be found in the Appendix).
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An Institutional Approach to General Stream Adjudications

This analysis of general stream adjudications is from an institutional perspective,

exploring the formation and evolution of adjudication institutions, and the outcomes

produced. The institutional arrangements are evaluated in an attempt to explain political

power in water policy and to reveal the public's role in water resource decisions in today's

West.

Institutions are a natural result of human societies (Bellah, 1991). Institutions

provide a set of rules of the game which define and limit the choice set available to

individuals. As such, institutions are humanly-devised constraints that shape human

interaction. Examples of institutions include the family, church, social group, and labor

union. Institutions are characterized by the following features»

1. static - Institutions resist change.

2. evolutionary - Institutions are inherited from the past; they are
the result of an ongoing process.

3.past-glorifting - Individuals involved with a particular
institution tend to venerate the past.

4.psychologically defensible - Institutions explain our behavior,
often making it appear reasonable.

5. creatures of habit - Institutions provide individuals with
behavior that is greatly out of a force of habit, without logical
thinking or reason required.

6. certainty - Institutions reduce uncertainty by providing a

12 Adapted from Gordon, 1990:17 and North, 1990:3.
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structure to everyday life. Institutions provide guidance for
humans by offering stability and continuity.

The lack of an accepted definition of an institution has led one author to conclude that each

study appears to develop a different definition for institutional arrangements, and thereby

establishes new terms of reference for the investigation which makes comparison of its

results with those of previous studies difficult (Mitchell, 1975).

The definition of an institution adopted here is that of Bellah and others. They define

an institution as a "pattern of expected action of individuals or groups enforced by social

sanctions, both positive and negative" (Bellah, 1991:10). It may range from a handshake to

a highly formal organization related to taxation. Essentially institutions are the "normative

patterns embedded in and enforced by laws and mores (informal customs and practices)"

(Bellah, 1991:11). Such a definition incorporates an understanding of the socializing

process. Moreover, institutions are deemed to be problem-solving agents, providing a

collection of rules through which individual and community problems, interrelated through

economies of scale and dependence upon common resources are solved.

A pragmatic view of institutions is endorsed here, asserting that emerging problems

require flexibility and innovation. As such, there is an emphasis on the need for institutional

change as economic, social and political circumstances evolve. We are constantly creating

and re-creating the institutions that make social life possible. It is never a neutral process;

rather it is always ethical, political and social (Bellah, 1991). The approach adopted here,

based on the theory of institutionalism, is inherently a policy-oriented and problem-solving
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perspective. This analysis of general stream adjudications explores (1) the institutional

arrangements of adjudications, and (2) the institutional outcomes and their evaluation.

Institutional Arrangements

Dworsky and Francis stress the importance of institutional linkages and networks in

defining institutional problems and determining what types of government organizations are

needed to achieve the most effective management at the lowest possible economic, political

and social costs (Dworsky and Francis, 1973). This line of reasoning is expanded by Mitchell

who proposes thinking about institutional arrangements instead of institutions because only

then can the linkages and inter-relationships among a range of variables be identified to

explain the complex interactions that occur in the water management process (Mitchell,

1975). This analysis seeks to go beyond a look institutions but to explore the institutional

linkages that exist, such as the relationships between courts and administrative agencies, and

legislatures and agencies. In doing so, attention is paid to the allocation of water via property

rights, the formation of institutions in an attempt to remove uncertainty and the evolution of

institutions in an attempt to respond to changing water uses and users.

Society is organized according to collectively derived institutional arrangements, of

which property arrangements are an important subset. In the United States, private property

rights have important constitutional and political value. Property arrangements are social

relations among members of a collectivity with respect to an array of items of social worth
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(Eggertsson, 1990). Ely notes that property is the right, and not the object over which the

right extends. It is the expectation that matters - an expectation sanctioned by the

collectivity, and enforced by the collectivity (Ely, 1914:108). The essence of ownership

includes the right to possess: "Possession, or exclusive physical control, is said to lie at the

center of the notion of ownership. Any legal system must accord the right to be put in

control of something valuable, and must also assure that such control cannot be terminated

arbitrarily" (Bromley, 1989:187-188). It also includes the right to use - "The term 'use' can

have a broad or a narrow interpretation, with the most strict notion pertaining to the owner's

personal use and enjoyment of something The fact that certain uses are restricted does not

diminish the content of ownership, though it reduces the range of choice open to the owner"

(Bromley, 1989:188). "The most relevant operational level property rights with regard to

water are access and withdrawal" (Schlager and Ostrom, 1992:250). Access refers to the

rights to enter a defined physical property. Withdrawal refers to the right to obtain the

"products" of a resource (e.g., to appropriate water).

As Libecap points out, in order to understand "the observed pattern of property

rights," it is necessary to analyze the "likely winners and losers of economic and institutional

change and their interaction in the political arena in specific settings" (Libecap, 1986:228).

When things become scarce, when tastes and preferences change or when relative prices

change, it follows that the old rules will no longer suffice (Bromley, 1989:216). New

property rights are created and existing ones are changed "because certain individuals or
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groups within an economy believe it to be profitable to restructure the system and are willing

to bear the costs of bringing about such change" (Furubotn and Rudolf Richter, 1992:16).

Many scholars offer perspectives on how institutions arise and how they evolve. At

one extreme, some may argue that institutions can be conceived as arising "spontaneously"

on the basis of the self-interest of decision makers; that is, they may organize themselves.

At the other extreme, there is the idea that institutions may be organized in their entirety by

a central authority. The approach endorsed here acknowledges that the ends to which

institutions are put may be explicit and deliberate, or they may be implicit, because many,

if not most, institutions are more the products of an evolutionary process. "Throughout

history, institutions have been devised by human beings to create order and reduce

uncertainty in exchange.. .They evolve incrementally, connecting the past with the present

and the future..." (North, 1991:97; North, 1993:4). For example, riparian water law 13 has

developed over centuries, the result of innumerable judicial decisions which were reached,

in many cases, on narrow grounds. This body of law is quite different from a set of water-

allocation institutions which anyone would consciously create today.

There are countless examples of institutions that have evolved in response to

conditions which no longer exist, and that seem quite inappropriate to contemporary

conditions and problems. As Bellah notes, "in a world undergoing enormous technological,

economic and political change, many of the established ways we have of living together are

13 Riparian water law is based on the idea that the ownership of land bordering on a water
body entitles the landowner to certain rights to the water.
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not working well. Some of them are not working as they were intended to. Others are

having alarming and unintended consequences that affect not only people but the natural

environment" (Bellah, 1991:4). This approach acknowledges that institutional design may

be purposeful, not simply the product of chance or accident. Nonetheless, unintended

impacts may result even from the best intentions.

The formation or creation of an institution is determined by the choice of the active

individuals. As Komesar states, "Institutional choice is the necessary connection between

any social goal or goals and law and public policy.. .There are no shortcuts around issues of

institutional choice. Every law and public policy choice involves institutional choice. That

is unavoidable. The question is whether these institutional choices are made implicitly or

explicitly; whether they are made thoughtfully or haphazardly" (Komesar, 1994:10-11). Yet,

it is important to note that the choice of institutions is always a choice among highly

imperfect alternatives. The strengths and weaknesses of one institution versus another often

vary from one set of conditions to another. Hogdson illustrates this point when he states,

"Whether the adjudicative process is the best protector of property rights or the worst

determiner of safety is by no means obvious. Sometimes the courts will be the best

protectors of private property, and sometimes that task will be better assigned to the political

process. Sometimes the courts will be the best determiners of safety, and sometimes that

task will be better assigned to the political process or the market" (Hogdson, 1988:5).

Nonetheless, "the essence of policy making and the stuff of an agenda for government lie in
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designing organizations and institutions through which government carries out its work"

(Brandi, 1989:493). For this reason, institutional formation is worthy of our attention.

Institutionalists offer many notions of institutional change including the most basic

and widely-believed notion of institutional change, the property rights school (Demsetz,

1967). Bromley offers a model that emphasizes institutional arrangements, policy objectives,

policy instruments, patterns of interaction among atomistic agents, policy outcomes, and then

continuing assessment against socially articulated expectations (Bromley, 1989:7). Yet, he

argues that "virtually all institutional change is driven by efforts to reallocate economic

opportunity or to redistribute economic advantage" (Bromley, 1989:252). North's model of

institutional change is a neoclassical model, in that it uses changes in relative prices and the

entrepreneurial responses to those changes as the causal forces for explaining changes in

institutions (North, 1990). North and Thomas argue that one major source of institutional

change has been fluctuations in relative prices, and another has been changes in preferences

(North and Thomas, 1973).

Political scientists traditionally offer the incremental model to explain institutional

change (Lindblom, 1959; Wildavsky, 1984). According to Lindblom, "Policy is not made

once and for all: it is made and re-made endlessly. Policy-making is a process of successive

approximation to some desired objectives in which what is desired itself continues to change

under reconsideration" (Lindblom, 1959:21). Wildavsky points to incrementalism in the

budgeting process, maintaining that "the incremental, fragmented, non-programmatic, are
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sequential procedures of the present budgetary process and aid in securing agreement and

reducing the burden of calculation" (Wildavsky, 1984:136). As Lord has said, "there is still

much to be said for approaching problems incrementally; for 'muddling through' rather than

creating a brave new world" (Lord, 1984:652). Institutional change is often incremental, the

result of various political, economic and social decisions that shape the institutional

structure. Even North maintains, "The process of change is overwhelmingly an incremental

one" (North, 1990:53). More recently, others suggest that while most change is incremental,

radical change is possible and may occasionally be interjected. For example, the emerging

paradigm of chaos theory in the physical and biological sciences attempts to explain how

radical change leads to the replacement of one institution by another.

When studying the dynamics of political institutions, it is important to account for

both long periods of stability and short, dramatic periods of change. As Baumgartner and

Jones note, "The intermittent nature of high-level attention to a given problem builds into our

system of government the possibility not only of incrementalism, but also of periodic

punctuations to those temporary periods of equilibrium" (Baumgartner and Jones, 1993:10).

They argue that the political world is never at equilibrium, but rather stability is both created

and destroyed throughout the process of issue development. Thus, there exists "punctuated

equilibrium." As issues emerge and recede from public and governmental agendas, different

groups receive benefits and burdens. In this way, public elites play a substantial role, closely

tied to the allocation of their attention and political and economic resources. "Rather than
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being controlled by any single group, institution or individual, these forces are the result of

a complex interconnection of many institutions in society" (Baumgartner and Jones,

1993:237).

Institutions may remain in place for decades, allowing public participation and

creating apparent equilibrium but institutions change, and they may do so radically. While

adjudicative institutions have changed incrementally over time, there are also "periods of

radical change." In this regard, general stream adjudicative institutions in the West illustrate

institutional change that essentially results in a "punctuated equilibrium." Moreover,

institutional change that may occur at a particular point in time may not resolve all future

problems. Thus, consideration must be given to the consequences of new arrangements.

Modifications to adjudications law have occurred, illustrating this very point.

Institutional Outcomes and Their Evaluation

Different outcomes may be related to the different institutional arrangements faced

by participants. That is, individuals in different situations may evaluate these outcomes

differently. For example, a particular outcome is dependent upon how rules are perceived

(e.g. legitimate versus illegitimate). A comparative approach to adjudication institutions

reveals differences in outcomes and explains how institutional arrangements are linked to

outcomes. As briefly mentioned earlier in this chapter, there are three broad adjudication

regimes employed in western states. Colorado illustrates the judicial regime; Wyoming is
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characteristic of the administrative regime; and Arizona's adjudication institutions are

hybrid. These regimes will be thoroughly compared in Chapter Three in terms of the forum

and the process they provide.

The outcomes for the participants involved in adjudications can lead to institutional

change. They can lead to dissatisfaction or satisfaction by basically "muddling through,"

or there can be a movement toward reform as a result of dissatisfaction with the current

institution and process. This analysis accepts the idea that institutions may evolve

incrementally with brief periods of radical change, achieving a "punctuated equilibrium"

(Baumgartner and Jones, 1993). The various institutional arrangements then produce

various outcomes. First, institutions may not bring about a reallocation or an adjudication

of water rights. Second, adjudication institutions may achieve intended ends and thus, water

rights may be adjudicated and water allocated. Third, a broad participation and

understanding across publics may result, raising the awareness of water scarcity among

western citizens and beyond.

There exist differing opinions on the appropriate evaluative criteria in assessing

institutional arrangements. Ostrom and Ostrom propose five criteria: technical feasibility;

economic feasibility; financial feasibility; legal feasibility; and political feasibility when

evaluating institutions (Ostrom and Ostrom, 1972: 2). Dworsky and Francis have identified

nine criteria for assessment, including jurisdiction; enforcement powers; fiscal adequacy;

staffing adequacy; administrative discretion; flexibility; visibility; accountability; and
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structural compatibility (Dworsky and Francis, 1973). And Minton, Williams and Murdock

identify ten criteria to assess institutional arrangements. They are: public acceptability;

political feasibility; adequate legal authority; adequate financial resources; fairness and

equitability; technical capabilities; stability; reliability; flexibility; conservation suitability;

and efficiency (Minton, Williams and Murdock, 1980:487).

Indeed, there are countless ways to evaluate institutions. A comparative analysis of

adjudication institutions assists in revealing any discernable differences across the three

adjudication regimes. I have designed the following criteria to assess these institutional

arrangements:

1. Performance Measures -- Is one regime more stable than another?
How do incremental and radical changes alter the institutions? Does one
regime withstand changes better than the others? Does the forum provided
by a particular regime produce a process that is quicker for users to work
through or not? Is one regime more cost effective than the others? Is one
more efficient in terms of time?

2. Burdens and Benefits -- Does one regime offer more burdens and/or
benefits to water users than another? What are the burdens and benefits to
users across regimes?

3. Public Participation -- Are citizens actively engaged in adjudications?
Does one regime provide for better citizen involvement and participation
than another?

4. Responsiveness to Changing Values -- Do the three adjudication regimes
adequately respond to changing social and environmental values, such as
resource conservation and preservation? Does one regime do this better
than the others?

This evaluation raises several questions. Are these various institutions achieving
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their intended goals of better water management and resource stability? Do these institutions

provide a system through which society can and does make deliberate and sound decisions

as to the ways in which water should be used and the measures that should be implemented

to assure its protection and availability? Does the particular forum for an adjudication

proceeding substantially impact the outcome? Is one regime or forum, such as the judicial

approach embraced by Colorado, better than the hybrid approach, characteristic of Arizona?

Do the actual results, as reflected in current practices, indicate that our institutional

machinery is functioning successfully? Are we addressing critical needs?

In Chapter Two, I explore the institutional formation and institutional evolution of

general stream adjudication institutions. In doing so, I present and critique the prior

appropriation doctrine. The states of Arizona, Colorado, and Wyoming are the focus of this

study, as they illustrate three distinct approaches to general stream adjudications, the hybrid,

judicial and administrative regimes, respectively. In Chapter Three, I compare the three

regimes and discuss how the forum of these proceedings tends to follow the function. In

Chapter Four, I evaluate the performance of adjudication institutions. This evaluation

includes an analysis of the performance of these regimes, the burdens and benefits these

proceedings place on water users, the public participation in these proceedings, and the

responsiveness to changing values. This evaluation exposes whose interests are truly

represented in these proceedings, explaining the role of political power in water policy.

Chapter Five, the concluding chapter, summarizes the argument, explores the consequences
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CHAPTER TWO

GENERAL STREAM ADJUDICATIONS IN THE CONTEXT OF
FEDERALISM AND THE SEPARATION OF POWERS DOCTRINE

But it is something that cannot be helped because it has to be adjudicated.
-Senator Patrick McCarran

General stream adjudication institutions are intended to determine the extent and

priority of water rights in a river system. The institutional arrangements pertaining to

general stream adjudications provide mechanisms for participation. Every law and public

policy involves institutional choice. That is, the actors involved in institutional formation

or creation make choices as to the structure and process pertaining to an institution; they

determine who can participate and who is excluded from participation. Adjudications

highlight some real puzzles about the nature of water policy today. General stream

adjudications are interesting to political scientists because an analysis of these institutions

reveals who actually participates in water allocation decisions in the West.

Central to any discussion of western water rights is the doctrine of prior

appropriation, the chief mechanism to determine and allocate western water rights. How has

this doctrine provided a framework upon which adjudication institutions occur? And, how

have adjudication institutions evolved over time? What were the factors involved in the

formation and evolution of these institutions?

In the West, water policy issues, such as allocation, have historically been handled

on a state and local level (Shallot, 1992). State governments assert their governmental
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authority over water resources by seeking to regulate initial appropriators of water and by

supervising the diversion and distribution of water. For example, Colorado's legislature

enacted an adjudication procedure in 1879 that established a judicial approach to

adjudications. The state of Wyoming took the opposite approach in 1890 by establishing an

administrative approach. By the early 1900s, other western states followed suit and passed

adjudication statutes that were hybrid in nature, blending aspects of both the judicial and

administrative approaches. The main aim of early adjudication institutions was to join all

parties in court in one proceeding as opposed to piecemeal litigation, and settle disputes

between western farmers and ranchers.

Western states amended their adjudication statutes beginning in the mid-1900s to

conform to the McCarran Amendment passed by Congress in 1952. With the McCarran

Amendment, the federal government waived sovereign immunity and ultimately, consented

to be joined in state adjudicative proceedings. Adjudication institutions changed radically

to join federal reserved rights and Indian reserved rights into state proceedings. Federal and

state courts have interpreted the McCarran Amendment as well as state statutes, further

altering adjudication institutions. This chapter is an examination of the history of these

institutions. In doing so, I will describe and critique the prior appropriation doctrine, as well

as reveal the factors involved in the formation and evolution of general stream adjudications,

in an attempt to provide insight into the nature of institutional change
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The Prior Appropriation Doctrine: Water as Property

The possession of a water right is required to participate in adjudication proceedings

in all western states. The principal institution for allocating elements of our environment to

individuals is private property. "Whenever the scarcity of the resource operates as a limiting

factor on economic development, allocation of the right to the resource in some and duties

to respect those rights in others becomes a necessity" (Trelease, 1965:7). Some have argued

that, "at any cross-section of time, a certain structure of property rights is assumed to exist,

and this structure is supposed to define the sanctioned behavioral relations that govern the

use of scarce resources in the system" (Furubotn and Richter, 1992:24). This paper argues

that the prior appropriation system indeed influences the allocation and utilization of water,

yet as a method of allocating water rights, it is an inefficient, inequitable, and potentially

environmentally damaging approach. Many western states embrace the doctrine of prior

appropriation as a property distribution mechanism. Prior appropriation first developed in

mining camps in California and Colorado. Western pioneers organized mining districts in

camp after camp, adopting rules for the definition of their property rights. Since water was

vital to mining, it naturally followed that the first miner to claim the right to work an area

was accorded an absolute right of priority, so too was the first user of water considered to

have the prior right to appropriate (MacIntyre, 1988:227). The California Supreme Court

embraced this doctrine in Irwin v. Phillips (5 Cal. 140) in 1855 by looking at the then current

societal values and finding that the practice of respecting senior uses of water had been
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"firmly fixed" by a "universal sense of necessity and propriety" in the California mining

camps. The United State Supreme Court also recognized the doctrine of prior appropriation

in California Oregon Power Co. v. Beaver Portland Cement Co. in 1935, holding that local

laws generally govern the allocation of water in the West. The doctrine was a practical

approach to orderly water use in the West and to overcoming the problems of the federal

government's control of the major sources of water on the public domain, which were

federally owned lands. Because the West is so arid, the riparian system adopted in the East

was ill-suited to the needs of early settlers, including miners and farmers. The basis of the

riparian system is that ownership of land bordering on a water body entitles the landowner

to certain rights to the water. Since water was scarce in the West and often used at locations

far removed from the stream or river, such use was inconsistent with the tenets of the riparian

doctrine (Moses and Beaton, 1982:154). Instead, prior appropriation was found to be the

solution to the problem of great distances that separated most productive uses from the

streams.

The elements of appropriative rights include: (1) actual diversion of water from a

natural source, (2) intent to apply water to a beneficial use, and (3) application of water to

a beneficial use within a reasonable time (Getches, 1980). Prior appropriation allows

diversion of surface water for a "reasonable and beneficial use" for as long as the diverter

needs the water. No one who comes along later can deprive the prior appropriator of that

water. In times of drought, the junior appropriator is the first to lose water. Thus, priority
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is the linchpin of the appropriative right. The quantity of water to which a user is entitled

is theoretically the amount of water continuously taken and beneficially used. Western water

law is premised on shortages and priority schedules. Transfers have been the exception but

not the norm; however, this may change to meet increasing urban needs and environmental

demands. 14

The prior appropriation doctrine has taken firm root in the West, providing a

mechanism to allocate and privatize a scarce resource, such as water. This doctrine has

created permanent property rights for citizens, by affording "property" status to crucial facets

of water use. Western states recognize property rights in water that surpass any interest in

water protected by common law.' The property interest accorded a landowner under

common law is the right to be free from unreasonable interference with the quality or

quantity of water flowing through the owner's land. The common law system grants only

a right to use water. Under the prior appropriation system, priority, place of diversion,

quantity, a right to transfer, and an owner's status in the hierarchy of users are all protected

as property (Tader, 1986:284).

Essentially, prior appropriation is a rule that uses first possession to establish

permanent rights, whereas riparian law creates common property rights (Lueck, 1995). A

water right to use waters from the natural streams is a real property right. "Real" property

14 Colorado is an exception to this, where transfers occur regularly.

15 See, e.g. Irwin v. Phillips (5 Cal. 140 (1855)) and Coffin v. Left Hand Ditch Co. (6
Colo. 443 (1882)) for evidence of this.
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is property that is connected with or having the characteristic of land. It can be bought,

taxed, transferred, sold, leased, used, or given away by deed conveyance. It is protected by

both state constitutions and the United States Constitution. It is here that a kind of

schizophrenia becomes apparent in western water law. Most western state constitutions

maintain that water is held in the public interest. At the same time, however, water is

administered through a system based entirely and exclusively on private property rights. The

rationale for this is that water use is usually appurtenant to land, water arises on the land, and

therefore water rights are an interest in land. Although a water right may be incorporeal, and

only a right to the use of water, it is in fact a private property right which is treated and

protected as such.' As a property right, holders of water rights are guaranteed, at a

minimum, due process in any adjudication proceeding that may deprive them of their rights.

Prior appropriation is the result of both climate and economic pressures. Robert

Dunbar argues that climate has been the determining factor in the development of the prior

appropriation doctrine (Dunbar, 1983; 1985). Many court cases exist to substantiate this

claim.' This is also reinforced by western water law, as the driest states in the West,

including Arizona, Colorado, Idaho, Montana, Nevada, New Mexico, Utah, and Wyoming

recognize only prior appropriation, whereas states with humid as well as arid sections,

16 See, e.g. Gillespie Land and Irrigation Company v. Buckeye Irrigation Company (257
P.2d 393 (Ariz. 1953)) for one case where this is apparent.

See, e.g. Yunker v. Nichols (1 Colo. 551 (1872)) and Farm Investment Co. v.
Carpenter (9 Wyo. 110 (1900)) for two cases where this is obvious.
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including California, Kansas, Nebraska, North Dakota, Oklahoma, Oregon, South Dakota,

Texas, and Washington, recognize riparian as well as appropriative rights.

Donald Pisani argues, however, that climate or aridity is only half of the story and

that the affection of western legislators and courts for prior appropriation must also be

understood in light of regional economic conditions in the early 1800s (Pisani, 1987). At this

time, the West was faced with the fundamental problem of how to stimulate an industry like

mining whose activities were largely confined to the public domain. Prior appropriation

allowed water to be treated as private property, ensuring security for western miners. State

courts and legislatures extended prior appropriation to agriculture in the 1870s. With the

Desert Land Act of 1877 mandating prior appropriation on public lands, a mad scramble by

speculative land and water companies to claim water began. John Wesley Powell, in his

famous 1878 Report on the Arid Lands, warned that private ditch companies would not be

satisfied with anything less than monopolistic control over the region's water supply. Powell

argued that "evils will result therefrom that generations may not be able to correct, and the

very men who are now lauded as benefactors in the [arid] country will, in the ungovernable

reaction which is sure to come, be denounced as oppressors of the people" (Powell, 1878).

In doing so, Powell warned western states not to allow corporations to get possession and

rights to their waters, in an effort to avoid ownership by a few.

By the late 19th century the prior appropriation doctrine was reformed in the West

to reflect such concerns. Coloradans responded by declaring in their constitution that water
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not previously appropriated belonged to the state. In addition, Wyoming provided that all

water belonged to the state. An expansion of state administrative control over water was a

significant reform across most western states (Hays, 1959). Many states created state

engineering offices to measure streams, administer the filing of claims, maintain a record of

rights, and supervise diversions. Such reforms were motivated by a quest for efficiency, as

demanded by irrigators in the West, but they were also an attempt to limit the authority of

the courts, a popular trend by western state legislators at this time. Water law reform in this

way was an attempt to shore up the rights of the early holders against any newcomers. This

was evident in Colorado where in the 1870s-1880s conflicts arose along the Cache La

Poudre. A major drought in this region required a new method to divide water between the

old farmers downstream and recent settlers upstream. In response, the Colorado constitution

was amended to affirm and protect existing claims and restrict all future rights to

appropriation.

Western water rights developed around uses of water that were largely consumptive,

such as irrigation and mining uses. Quite simply, early settlers consumed water. Leaving

water in the stream was not viewed as a use. Instead, nonuse was deemed to be speculation -

"an evil that the Jeffersonian strain in natural resource law has consistently sought to avoid"

(Tarlock, 1988:73). "Thus from the states, Westerners used water in ways that vastly

expanded the potential claimants and did so in the manner of a zero-sum game: the miner

who transports water from the stream in the foothills does so at the expense of the farmer
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who wants to irrigate his land in the valley, and vice versa" (Rose, 1990:291). This is

different from eastern water use, where water was used largely for power and where the

riparian doctrine reigned.

While many westerners depended on water as a means of survival, water was also

used in the West to produce wealth. Water was given to those who would use it. "The

miner used it to unlock the coffers containing the mineral wealth of the mountains and

streams; the farmers turned the desert into rich croplands; the rancher took the water for

stockwater and to irrigate the hay with which he could feed his cattle through the winter;

cities brought in water supplies that enabled them to grow; railroads, power companies,

manufacturers, and other industries received the water that enabled them to operate"

(Trelease, 1965:11). Western appropriators took the water "like they would berries from a

bush or a rabbit on the plain" (Lasky, 1929:58). Pisani characterizes well the prior

appropriation doctrine:

"Prior appropriation was one of the greatest nineteenth-century legal subsidies in
that it allowed public property (water on public land) to be taken for free. ..Prior
appropriation fitted well with the American expectation that government should
provide and subsidize economic incentives without attempting to regulate industries
or fit them into an overall economic plan. Indeed, one of prior appropriations great
attractions was that it imposed no expense on the state and required no bureaucracy
or commission to implement. As such it encouraged the tendency of Americans
to see the value of a resource in terms of the labor costs needed to develop or
exploit it, not in the resource itself' (Pisani, 1994:256).

Prior appropriation does, in fact, provide great economic incentives and opportunities for

investors in irrigation projects, for example. Yet, as a tool to parcel out a scarce resource

such as water, prior appropriation has been severely criticized.
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First, prior appropriation has been criticized as an inefficient mechanism for water

distribution (Pisani, 1987; Reisner and Bates, 1989). That is, the prior appropriation system

results in more litigation than does the riparian system. As John Norton Pomeroy pointed

out in 1893, prior appropriation is the "most fruitful cause of litigation in California. ..but this

is a feeble illustration of the litigation and controversy which must arise from the statutes of

Colorado and of the various territories when they come into full operation upon an increasing

population." Courts were not prepared with the technical expertise, nor did they have the

revenue necessary to determine specific allocations. In most cases, courts simply relied on

the testimony of interested parties. During the 1880s, for example, Colorado water decrees

promised as much as five times the volume of water ditches were capable of carrying

(Dunbar, 1985:101). Often times decrees from different courts granted different amounts of

water to irrigate the same kind of crops and land, thereby producing uncertain litigation.

Rather than forcing everyone to cut back a small amount at minimal loss in value, the system

causes a few users to lose significantly. The seniority rule impedes the development of

competitive water markets by making each water right dependent on its place in line

(Thompson, 1993:7). As a United States Senate committee in 1961 concluded, "the present

system of water rights, which provide for diversion first in time to have the most secure

rights, provides little stimulus toward more efficient use of water, and, in fact, may promote

inefficient and wasteful use of water in order to perfect larger rights. As the demands on the

water resources of the West grow, it may well be an economic necessity for some of the
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western states to review their water laws with a view to changes which will bring about more

efficient use of water, or else accept a ceiling on their potential growth" (National Water

Resources, 1961:54). In a perfectly competitive economy, water would flow to those uses

in which it had the highest value. Yet, this is not always true. For example, in Nevada,

agricultural interests consume some 90% of the state's water, while only contributing some

$168 million in revenue for the state.' As Lord has pointed out, "Surface water and

appropriable groundwater are allocated through a decentralized property rights approach best

suited to meeting nineteenth century needs. Although based upon property rights, the current

system fails to take advantage of the principal virtue of that approach, its ability to achieve

flexibility by facilitating transfers of water rights to higher uses" (Lord, 1990:47). In

addition, adjudications which limit water users to "historic" uses, such as water for

agricultural purposes, also decrease the incentive to conserve.

Second, the prior appropriation doctrine allows enterprise to triumph over equity

(Pisani, 1987). That is, the priority of use has also transcended the value of a use, and the

rights to water are exclusive and absolute. Even as late as 1902, Frederick Haynes Newell,

first director of the United States Reclamation Service, stated that "there must come a time

when water must be apportioned with justice to all, and a century or more hence we will have

18 As one Las Vegas newspaper argues, for every 1,000 gallons of water used for
agriculture approximately $14 is generated for the state's economy, whereas for every
1,000 gallons used by other economies, such as gaming and tourism, $148 million in
revenues is generated. See "State Fight Looms Over 'Watergrab'," Las Vegas Review
Journal, April 21, 1991, 1B.
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it distributed not upon priority rights, but upon technical rights. We cannot have a farmer

getting more water than he is entitled to, because his great-grandfather or somebody else

happened to secure the water right two months ahead of somebody else. Water must

ultimately be conserved in the most just manner for the general welfare of all citizens"

(Pisani, 1987:37). Moreover, Indian tribes are today forced to operate under the prior

appropriation system, despite their different conception of property. To American Indians

the concept of possession is alien. Land and water do not belong to people.

Third, the prior appropriation doctrine provides little incentive for conservation.

Appropriative rights are free, with loose or no regulation on the amounts of water withdrawn

or consumed. The user who first withdraws water and puts it to beneficial use is rewarded,

as opposed to the user who may want to conserve or limit water use. Beneficial use does not

include conservation. Instead, beneficial use, as defined originally in the 19th century,

includes water for domestic, agricultural, mining, or manufacturing purposes. As one author

put it, "the term 'water conservation' is commonly understood by some westerners to mean

'a reservoir' because a dam will 'save' water from being 'wasted' into the sea or inland lakes"

(Moore and Wiley, 1991:4). Only recently have lawmakers recognized the benefits of using

water to maintain fish and wildlife, preserve watersheds, preserve natural beauty, and provide

recreation (Tarlock, 1975; Tader, 1986). Certainly, in the West water was a limiting factor

on development from the beginning. Concepts like "reasonable use" and "correlative rights"

were designed to give landowners protection against threats to their security, especially by
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cities. In an attempt to guarantee security, water users created a system of private property

rights relating to water that is rigid. This rigidity is illustrated by the inefficient nature of

prior appropriation, its lack of attention to equity concerns, and its failure to incorporate

environmental or conservation values. The prior appropriation doctrine reminds one of the

adage,

"The law locks up the man or woman
Who steals the goose from off the common;
But leaves the greater villain loose
Who steals the common from the goose" (Anon.)

So while a water right is required to participate in adjudication proceedings in western states,

the property distribution mechanism, the prior appropriation doctrine, is not free of criticism.

Such concerns are central to any discussion of adjudication institutions and the public's

participation in these institutions. The basic structure for administering water rights in the

West is predicated on non-participation and barriers to public participation.

Early Adjudication Institutions: Institutional Formation

In many western states, including Arizona, Colorado, and Wyoming, general stream

adjudications occur within the prior appropriation system. By providing a mechanism to

allocate water, this doctrine has created permanent property rights for state citizens in

western states. State courts are the traditional forums for adjudicating water rights in the

West. Early adjudications were usually simple actions with a few parties; they strongly
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resembled quiet title actions.° Yet, quiet title actions determined absolute rights to a fixed

piece of realty, whereas water rights assigned relative, conditional rights to a constantly

changing piece of property. In order to forestall an endless stream of suits dealing with the

same party and probably the same water, it became necessary to join all parties affecting or

affected by the water use. Moreover, it came to be viewed as imperative to bind

appropriators both upstream and downstream to a particular river system, if finality was to

be realized. Several western states responded quickly to such inadequacies by enacting the

necessary corrective legislative procedures (Dunbar, 1983).

In 1879, the Colorado legislature enacted a procedure to be administered by judges

"for the purpose of hearing, adjudicating and settling all questions concerning the priority

of appropriation of water...fi-om the same stream or its tributaries" (1879 Colo. Sess. Laws

99-105). The procedure authorized district judges to appoint a water referee who would take

evidence as to claims of water. Proof was to be presented by each claimant as to the dates

ditches were constructed and enlarged, their capacity, and the amount of water carried in

them. After the referee gathered and presented his report to the judge, the judge would then

issue a decree establishing the priorities of each ditch within his district. Water

commissioners would be appointed to enforce these decrees. By adopting this approach to

adjudicating water rights, Colorado decided to quantify and determine water rights in a

19 A quiet title action is a proceeding to establish the plaintiff's title to land by bringing
into court an adverse claimant and compelling them to either establish their claim or be
forever estopped from asserting it.
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judicial forum.

Colorado's early adjudication law did not escape criticism. Controversy developed

in 1879 when a water referee's report pertaining to the Cache la Poudre was submitted to

District Judge Victor Elliott and he refused to render a decree. The judge criticized

Colorado's system in that it required the judiciary to initiate contested proceedings without

the usual complaints and summons.' Petition to the Colorado Supreme Court for a writ of

mandamus to force the judge to issue a decree was unsuccessful.

Legislation in 1881 addressed such concerns and corrected these deficiencies (1881

Colo. Sess. Laws 142-46). Adjudication procedures were modified so as to be initiated by

petition of the water user. After the filing of such a petition, the district judge would appoint

a referee and notice would be provided to all claimants within the district. After hearings

were held, the referee would prepare a draft decree for submission to the judge. The judge

would hold hearings on the proposed decree and after any modifications, issue the decree.

The clerk of the court would then provide each successful claimant a certificate showing the

site and amount of their appropriation. With these basic judicial procedures in place,

20 He said: "I cannot bring myself to depart from the English and American systems
of jurisprudence. In the administration of justice in an English court there are always
parties, and sometimes four: the actor, the plaintiff; the reus, the thing; the judex,
the court; and the juratta, the jurors; and each have their separate and proper functions to
perform. I cannot consent.. .to bring myself to leave the judicial position in which I have
been placed by the constitution.. .and take the position of any actor, to go around to
determine, without being solicited, what are the rights of the respective owners of ditches
in these several water districts.". No. 320 (Colo. Dist. Ct., June 1880).
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Colorado still frequently amended its adjudication procedures over the next 100 years.'

Legislation in Wyoming delegated power to an administrative board of professional

engineers as opposed to the court system. Elwood Mead, the first professor of irrigation

engineering in the United States and assistant state engineer in Colorado, was well

acquainted with Colorado's adjudications proceedings.' In the late 1880s, he moved to

Wyoming and became Wyoming's first territorial engineer. Wyoming's water code soon

reflected Mead's strong scientific background in irrigation and hydraulics. Mead's focus

emphasized actual measurements and surveys rather than mere testimony. Appropriators

received certificates stating priority, land irrigated and amount of water appropriated.

Dissatisfied appropriators were able to appeal to the relevant state courts, however.

In 1889, with Wyoming on the verge of statehood, Mead was afforded the

opportunity to rewrite Wyoming water law. As a result, the irrigation and water rights

21 Adjudication procedures were amended as various institutions were created to
administer water rights, such as the Colorado Water Conservation Board (1956
legislation) and the State Engineer's Office (1957, 1965, and 1969 legislation), and other
issues became pertinent, including the incorporation of groundwater (1971 and 1977
legislation) and concern for interstate river issues (1921, 1923, and 1963 legislation).

22 Mead first observed a pattern of over-appropriation when he gauged irrigation districts
for Colorado's State Engineer in the mid-1880s. He said: "So great was this in some
instances [the discrepancy between decreed and actual carrying capacity of many ditches]
that the results of the gauging and the decreed capacity seemed to have no connection
with each other. Ditches were met with having decreed capacities of two, three and even
five times the volume they were capable of carrying.. .It needs no argument to show the
worse than uselessness of these decrees as a guide to the Water Commissioner in the
performance of his duties." Colorado State Engineer, Third Annual Report, 1885-1886 at
9-18 (1887).
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committee of the state's constitutional convention drafted an article declaring the streams to

be the property of the state, placing them under the supervision of a board of control,

dividing the state into four water divisions, and creating the office of the state engineer.

These provisions were approved by the convention and included in Wyoming's

constitution.'

With subsequent legislation in 1890, Wyoming's legislature provided an exclusive

means of obtaining water rights through application to the state engineer (1890 Wyo. Sess.

Laws ch. 250). The adjudication of existing rights would be conducted before the Board of

Control. The state engineer would initiate an adjudication by measuring the stream flow and

gauging the capacities of ditches. A divisional superintendent would conduct hearings and

compile evidence on existing uses. These reports would be submitted to the Board, which

would then make the final quantification and determination of priorities. This legislation

was upheld in 1900 by the Wyoming Supreme Court in Farm Investment Co. v. Carpenter

where the plaintiff argued, among other things, that the board's functions violated the

separation of powers doctrine. The Court found that the Board "acts judicially; but the

power exercised is quasi judicial only, and such as, under proper circumstances, may

appropriately be conferred upon executive officers or boards."

' Wyoming constitution, Article VII, Section 2 declares: "There shall be constituted a
board of control, to be composed of the state's engineer and superintendents of the water
divisions; which shall, under such regulations as may be prescribed by law, have the
supervision of the waters of the states and of their appropriation, distribution and
diversion, and of the various officers connected therewith. Its decisions to be subject to
review by the courts of the state."
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Other states borrowed from the Colorado and Wyoming systems. Yet, in these early

days of administrative law, it was feared that an "adjudication" by the executive branch

would violate the doctrine of separation of powers. As Frank J. Trelease indicates, western

states adopted variations of Wyoming and Colorado in an attempt to combine in "some

degree the efficiency of administrative action with the sanctity of a court decree" (Trelease,

1971:200). Oregon's hybrid approach, dating from 1909, combined aspects of both

Colorado's and Wyoming's approaches, blending the judicial and administrative models

(Oregon Rev. Stat. §§ 539.010 to .220 (Replacement Part 1983)). Under this approach, the

state engineer conducts a hydrographic survey and requires the filing of claims Based on

this, the state engineer develops a proposed order of determination which specifies water

rights and their priority. This order is filed with the relevant state court which then holds

hearings on objections to the proposed order. If no objections are heard, the court is required

to affirm the state engineer's proposed order. This hybrid approach is common today in

Arizona (Arizona Rev. Stat. Ann. §§ 45-180 to 193 (Cum. Pocket Part 1985)), California

(California Water Code § 2000 (West 1971)), Idaho (Idaho Code §§ 42-1401 to 1414

(1977)), Nevada (Nevada Rev. Stat. §§ 533.090 to .320 (1986)), Texas (Texas Water Code

Ann. § 11.301 et seq. (West 1967)), Utah (Utah Code Ann §§ 73-4-1 to 16 (1986)), and

Washington (Washington Rev. Code Aim § 90.03.110 to -.245 (West 1992)).

A variant of this hybrid model is the Bien Code approach, created by Morris Bien of

the then newly created United States Reclamation Service. This model was drafted in 1903
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at the request of the then governors of Oregon and Washington. Under this approach, the

state administrative agency conducts the hydrographie survey and delivers it to the state

attorney general's office. It is then the task of the state attorney to bring suit within a

specific period of time and make all water users in the basin parties to the action. The

attorney general is bound to prosecute his action diligently and is authorized to intervene in

private actions that may be pending. Throughout these proceedings the court may call upon

the administrative agency to provide necessary hydrological information. The code's method

for general stream adjudications has been substantially followed in North Dakota (North

Dakota Cent. Code §§ 61-03-15 to 19 (1985)), South Dakota (South Dakota Codified Laws

Ann. §§ 46-10-1 to 13 (1983)), New Mexico (New Mexico Stat. Ann. §§ 72-4-15 to 19

(1985)), and Oklahoma (Oklahoma Stat. tit. 82, §§ 105.6 to .8 (Cum. Annual Pocket Part

1985)). While variations exist across states, in every western state there is a method of

settling, determining and placing on record the rights of every water user (Hutchins, 1956).

Early adjudication procedures were largely initiated to settle disputes between early

settlers, including farmers and miners. As western state legislatures responded, various

mechanisms were embraced, from the pure judicial model, characterized by Colorado, to the

pure administrative model, characterized by Wyoming. Modern adjudications were initiated

largely in the 1970s to resolve federal and Indian reserved claims. With the basic structure

and procedures remaining the same in most states, the parties involved differed. It is in this

context that modern stream adjudications arose.
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Federal Reserved Water Rights: Enter the Feds

Two persistent problems, particularly under the Colorado and Wyoming models,

were that no adjudication could be truly binding unless water rights of the federal

government were involved, and if the United States did not assert sovereign immunity. The

United States was almost always successful in asserting sovereign immunity.' Hence, there

existed a lack of finality to state proceedings since decrees could never be truly final unless

claimants of reserved water rights (i.e. the United States and the Indian tribes) could be

bound by the state ruling. The McCarran Amendment of 1952 was an attempt by Congress

to provide some certainty and finality to state adjudicative proceedings. Courts have

interpreted the McCarran Amendment in an attempt to clarify its intent.

Federal reserved rights represent a judicially-created legal doctrine to ensure that

Indian lands and public lands set aside by the federal government for a particular purpose

will have adequate water. They are not quantified water rights arising from actual

application to a beneficial use but are often potential rights, available for use as needed. The

doctrine, a function of the supremacy clause of the United States Constitution, dates from

the U.S. Supreme Court's 1908 decision in the case of Winters v. United States.

In Winters, the precedent-setting case to bring the question of Indian water rights

before the U.S. Supreme Court, the United States brought the case to prevent non-Indian

settlers upstream from the Fort Belknap Indian Reservation in Montana from diverting water

24 See, e.g. Dugan v. Rank (372 U.S. 609 (1963)) as an example of this.
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needed by the Indians to irrigate their land. The reservation had been created as a result of

an agreement between the tribes and the United States, which was ratified by Congress on

May 1, 1888. While the agreement did not specifically mention water rights, it did state that

the purpose of forming the reservation was to encourage the Indians to abandon their

nomadic way of life and adopt agriculture as a "pastoral and civilized people." Further, the

Supreme Court held that without water Indian lands would be "useless." It is an "implied"

doctrine because the statutes, executive orders, and Indian treaties typically were silent about

water, either in quantity, priority or purpose of use.

In the litigation, the non-Indian settlers argued that they had secured senior rights

under Montana's prior appropriation system and that they were entitled to protection against

subsequent appropriators, including the Indians on the reservations. Ultimately, the Supreme

Court upheld an injunction restricting the upstream diversions of the non-Indians and ruled

that water for the reservation had been reserved by implication when the reservation had been

established These waters were "exempt from appropriation under the state laws," and were

superior to those rights previously acquired by the non-Indians. Thus, the doctrine of prior

appropriation, which holds that water rights can be established only as the water is actually

put to beneficial use, does not apply to Indian reservations. Consistent with the decision by

the United States to provide a permanent homeland for the American Indians was the implied

reservation of water which was necessary to accomplish that purpose at a time when the

American Indians were able to develop their reservation. When the right was finally
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exercised, it dated back to the establishment of the reservation and had priority over

intervening rights created under the state system of prior appropriation.

Although Winters set forth the contours of the reserved rights doctrine, it took the

Supreme Court until 1963 to clarify how Indian reserved water rights might be quantified.

In Arizona v. California, the Supreme Court examined the water rights of the lower Colorado

River Indian reservations in order to allocate the waters of the Colorado River. The Court

reaffirmed the reserved water rights doctrine of the Winters case. In fact, the Court extended

the doctrine to include Indian reservations established by Executive Order in addition to

those created by Congress. The Court also extended the reserved rights doctrine to include

other federal reservations, such as wildlife refuges, and maintained that the United States'

intention was to reserve sufficient water to meet the needs of all reservations in the future as

well as at the time they were created. Most importantly, the Court approved the standard of

"practicably irrigable acreage," as one criterion to be applied in the quantification of reserved

Indian water rights. Debate over this standard is at the core of many of the tribal claims

before the courts today. For example, one unresolved issue is whether the necessary water

to cultivate all "practicably irrigable acreage" is to be measured by today's hydrologic and

economic technology, or by those that prevailed at the time the reservation was designated.

Such controversy has turned the debate into a "costly war of experts" (Riley, 1985).

The reserved rights doctrine has also been extended to public lands reserved for a

particular governmental purpose. If Congress creates a park, national forest, wildlife refuge,
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military base, or other use of public land, the reservation of land also implies Congress'

intention to reserve water sufficient to accomplish congressional purposes. As is the case

with Indian water rights, the priority date for the federal water right is the date the public

land was withdrawn from the public domain or reserved for a particular purpose. The water

need not actually be put to use, as the court determined in 1976 in Cappaert v. U.S., but

when it is, the use has priority over intervening rights created under a state system of prior

appropriation. Yet, the federal courts have subsequently ruled that reserved water is limited

to the amount necessary for the reservation's specific purposes as set forth by Congress, the

President, or other executive official at the time the reservation was created. In United States

v. New Mexico in 1978, which involved reserved water rights for a national forest created in

1899, the Supreme Court rejected the federal government's claims on water for wildlife,

recreation, aesthetics, and stockwatering because the purposes contained in the Organic Act

of the Forest Service, which created the reservation, included only insuring a timber supply

and protecting watersheds. Justice Rehnquist, in writing for the majority, rejected the

argument that the Multiple-Use Sustained Yield Act of 1960' was intended to reserve water

for such secondary purposes as wildlife, recreation, aesthetics, and stockwatering. In the

spirit of the historical independence of the American West, Rehnquist, a westerner,

25 According to the statute: "It is the policy of Congress that the national forests are
established and shall be administered for outdoor recreation, range, timber, watershed,
and wildlife and fish purposes. The purposes of sections 528 to 531 of this title are
declared to be supplemental to, but not in derogation of, the purposes for which the
national forests were established as set forth in the Organic Administrative Act of 1897.
74 Stat. 215, 16 U.S.C. § 528 et seq. (1976 ed.).



64

reaffirmed Congress' traditional deference to states' water rights, and thereby limited the

judicially-created doctrine of federal reserved rights.

Today the reserved rights doctrine has major implications for many western states.

Because the priority of the federal or Indian water rights began when the reservation was

created or when the public lands were withdrawn for a particular use, the rights are

frequently senior to many existing rights on a stream. Since such rights are a creature of

federal law, federal reserved water rights are not subject to such state laws as those regulating

forfeiture, waste and abandonment for non-use. There is uncertainty as to the amount of

water necessary to serve these tribal and federal lands; and, because the majority of these

claims have not been adjudicated or otherwise quantified, state governments as well as junior

water-rights holders face an unknown "wild card" and are frequently unable to reliably plan

for the future management of their waters. As one commentator has noted about reserved

rights in Arizona, "the result of the application of the reserved rights doctrine to the Arizona

adjudications will necessarily be a reallocation of water historically and currently used by

non-Indians to Indian communities" (O'Hair, 1990:33).

Passage of the McCarran Amendment: Enter the States

Many officials in western states fear that federal reserved rights will disrupt state law

appropriation and displace junior appropriators. These officials often claim that federal

reserved rights may inhibit economic development and investment and intrude on state
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sovereignty. The states' level of uncertainty over unexercised federal reserved rights is

magnified by the unquantified nature of most federal reserved rights.

Until 1952, Indian and federal reserved rights were not subject to state general stream

adjudication procedures. Both federal agencies and tribes asserted sovereign immunity in

these proceedings; yet, their presence was often indispensable, or at least desirable, to a

meaningful decree. In 1952, with the passage of the McCarran Amendment, 26 the federal

government waived sovereign immunity and consented to be joined in general stream

adjudications. This allowed state and federal courts to adjudicate the water rights of Indian

tribes and federal agencies, which are based on federal law, along with the water rights of

other persons, which are based on state law. This amendment made possible modern general

stream adjudications. The McCarran Amendment's requirement of a comprehensive

26 The amendment was enacted as Section 208(a)-(c) of the Depai	 went of Justice
Appropriation Act, Publ. L. No. 945, 66 Stat. 560 (1952) (codified at 43 U.S.C. §
666 (1983)). It reads as follows:

(a) Consent is given to join the United States as a defendant in any suit (1) for the adjudication of rights to
the use of water of a river system or other source, or (2) for the administration of such rights, where it
appears that the United States is the owner of or is in the process of acquiring water rights under State law,
by purchase, by exchange, or otherwise, and the United States is a necessary party to such suit. The United
States, when a party to any such suit, shall (1) be deemed to have waived any right to plead that the State
laws are inapplicable or that the United States is not amenable thereto by reason of its sovereignty, and (2)
shall be subject to the judgements, order, and decrees of the court having jurisdiction, and may obtain
review thereof, in the same manner and to the same extent as a private individual under like circumstances:
Provided, That no judgement for costs shall be entered against the United States in any such suit.
(b) Summons or other process in any such suit shall be served upon the Attorney General or his designated
representative.
(c ) Nothing in this section shall be construed as authorizing the joinder of the United States in any suit or
controversy in the Supreme Court of the United States involving the right of States to the use of the water
of any interstate stream.
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procedure was based on congressional desire to avoid subjecting federal agencies and Indian

tribes to repetitive, vexatious litigation over their water rights.

The proximate cause for the McCarran Amendment was the lack of progress in one

small adjudication in Nevada. J.D. Skeen, a Nevada lawyer representing the Ellison Ranch

Company, was particularly distressed by the lack of progress in the adjudication proceedings.

In 1939, after the Bureau of Indian Affairs purchased additional land and water rights on the

Quinn River, neighboring water users sought to reopen the 1919 Quinn Decree in an attempt

to resolve disputes over water use. The United States objected to the jurisdiction and

removed the case to federal court where it was held that the United States could not be sued.

In 1949, Skeen prepared the first draft of the McCarran Amendment, written in broad terms

and designed to secure state court jurisdiction over the United States in the Quinn River

adjudication specifically and other state procedures broadly.

The McCarran Amendment is named for Senator Pat McCarran (D-NV). 27

McCarran, the son of a Nevada sheep rancher, well understood western water law. As

chairperson of the Truckee River Water Users Association and as counsel for a number of

litigants in the adjudication of the Truckee River (the Orr Ditch decree) in the 1920s,

McCarran opposed federal control of, or interference in state water matters. McCarran

became a staunch defender of state and local rights. In 1947 he sponsored a bill proposing

27 Senator Arthur Watkins (UT) was also active in securing passage of the McCarran
Amendment. Watkins was a farmer, a judge, a newspaper editor, and an attorney for a
water users' association. Watkins was involved in the Provo River adjudication in Utah.
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the elimination of overlapping administrative functions and favoring state jurisdiction over

federal control. He founded the Conference of Western Senators so that "senators from our

great western empire would band together and act in concert on matters relating to the

welfare and development of the West".

In 1952, Pat McCarran was at the height of his political career. As the seventh-

highest ranking Senator in the United States Senate, with nineteen years of congressional

service behind him, served on two powerful committees - the Judiciary Committee, which

he chaired, and the Appropriations Committee. Considered to be a political maverick, he

gained a reputation for his ambition and his responsiveness to constituency (Berry, 1993).

By the early 1950s, the federal government, as evidenced by the Justice Department,

was taking a staunch federal supremacy position regarding western water rights. 28 It was in

this climate that Senator McCarran sought to rein in the federal government and return to the

states supremacy over water rights issues. During the congressional hearings on the

McCarran Amendment the Department of Justice (Justice), represented by William H.

Veeder, Special Assistant to the Attorney General, vehemently opposed the United States'

waiver of immunity in water rights adjudication suits as presented in the McCarran

Amendment (Subcommittee of the Committee of the Judiciary, 1951). Veeder argued that

28 Federal courts appeared open to such arguments, e.g., the Gerlach case (399 U.S. 725
(1950)) and Rank v. Krug (90 F. Supp. 772 (1950)) where the "paramount" rights claimed
by the federal government related to the power to regulate navigation; and the Tidelands
cases of United States v. Louisiana (339 U.S. 669 (1950)) and United States v. Texas,
(339 U.S. 707 (1950)) where the court ruled that the United States had "dominion" and
"paramount rights"over tidelands.
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legislation was unnecessary; the Justice Department could bring suit to adjudicate water

rights upon request by an individual to bring such an action. In addition, Veeder argued that

current state law was wholly inadequate to give the United States the kind of relief to which

it was entitled. Moreover, the Depaitment of Justice stood opposed to a general waiver of

sovereignty for logistical reasons, the possibility of the multiplicity of suits, and the question

of constitutionality As Veeder pointed out "a waiver of immunity.. .would force us to have

seventeen different procedures west of the one hundredth meridian in which to try our

litigation. As I say, as a bureaucrat it sounds good. We probably would add another 150

lawyers to our staff The fact remains that we are not in a position of anybody being badly

hurt" (Subcommittee of the Committee of the Judiciary, 1951:14). Concerning the

multiplicity of suits, Veeder argued that the complexity of questions raised would create

havoc in the West, in that cases which typically are settled would be precipitated and

settlements would be minimized. Finally, Veeder argued that the bill was unconstitutional

as it violated the separation of powers doctrine. The Department of Justice expressed its

concern that this legislation would empower a judge to make decisions which historically

have been made by the executive branch. As an alternative to the McCarran Amendment,

Veeder called for a United States Water Rights Inventory. He said, "I think the day is here

and we say this many times - that our population in the West has grown to the point where

Uncle Sam must come forward and say this is the maximum amount of rights that I am going

to assert, to the end that the farmers downstream will know the extent of the rights that they
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will have and can plan accordingly" (Subcommittee of the Committee of the Judiciary,

1951:17).

The Department of Justice's position on the sovereignty issue seems to have been

exactly what the McCarran Amendment sought to legislate. That is, with the McCarran

Amendment, Congress aimed to limit the uncertainty and expense that appeared to be the

result of federal claims in the West. By waiving sovereign immunity and consenting to be

joined in state general-stream adjudications, Congress, under the direction of its western

delegation, sought to rein in the Department of Justice and its strong supremacy claims.

McCarran's proposed legislation was intertwined with two other major water

controversies in the West, however. The first and earlier controversy involved California's

Central Valley Project, a reclamation project designed to divert water from the Sacramento

River Delta to the west side of the San Joaquin Valley. In turn, water from the San Joaquin

Valley was dammed and diverted to south and north canals, leaving a 60-mile stretch

downstream of the dam de-watered. The United States bought out many of the users in the

dewatered stretch near Fresno, yet plaintiffs filed suit in state superior court in 1947 seeking

to enjoin federal officials from storing water at Friant Dam. This litigation was removed by

the United States to federal court, and later the United States Supreme Court had occasion

to rule on whether the litigation constituted a general stream adjudication for the purposes

of the McCarran Amendment in Dugan v. Rank. Essentially, the Court ruled that the

litigation was private action and not a comprehensive proceeding.
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The Santa Margarita conflict, the second major California water controversy, proved

to be a highly contentious issue raised during the Congressional hearings, producing

ramifications for Congress' consideration of the McCarran Amendment. In 1940, a stipulated

agreement judgement was reached between the Vail Company, an upstream riparian user of

the Santa Margarita watershed in San Diego County, and Rancho Margarita y Las Floras, a

downstream riparian. The judgement stipulated that Vail would receive one-third of the

river's flow, with Rancho receiving two-thirds, and four small landowners receiving very

small amounts.

The United States purchased the Santa Margarita Ranch land in 1940 to construct

Camp Pendleton Marine Corps Base. About this time, Fallbrook Public Utility District, a

supplier of municipal and irrigation water for citrus and avocado crops, began to use water

in the middle of the Santa Margarita watershed. The utility company's claims were based

on appropriative rights, arguing that the reservoir, built with federal reclamation funds, could

provide water for all. Discussions between Fallbrook and the United States led to an

agreement between the two parties to build a reservoir for both Fallbrook and the Navy's

purposes. The Justice Department objected to this agreement, arguing that the United States

already had water rights under the 1940 judgement. As a result, in 1951, the Department of

Justice filed suit in federal court to adjudicate its water rights on the Santa Margarita and

named hundreds of individuals in the adjudication.

The United States claimed its rights to be paramount and superior to the other 12,000
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users on the stream, and in claiming superior rights, the federal government would not be

required to pay damages as it would under eminent domain. According to Samuel W. Yorty,

a congressman from California, the State of California asked the federal government to leave

users with valid rights out of the suit, hoping to shield them from lawyers' fees and court

proceedings. The Justice Department, however, required the water users to answer the

government's complaint. Congressman Yorty complained of the federal government's

reliance on uniting paramount rights and sovereignty concerning western water rights

(Subcommittee of the Committee of the Judiciary, 1951:39). He pointed to the uncertainty

that emanates from such an approach, leaving western land owners holding their breath for

the day the federal government might claim rights to water they have been using for years,

and in many instances, as in the Santa Margarita watershed case, rights that are junior to

local water users. Overall, the Santa Margarita litigation was seen as an attempt by the

federal government to diminish state responsibility over local resources, such as water.

It was the Department of Justice's stance, with its reliance on paramount rights and

sovereignty concerns, that seemed to drive the western congressional delegation, particularly

California, in its support of McCarran's bill. Criticism of the federal government's

willingness to subject western water users to the expense and uncertainty of an adjudication

resonated throughout the bill's subcommittee hearings. The Santa Margarita issue, as it

perfectly illustrates federal-state tension over water rights, again appeared just one month

after the close of the subcommittee's hearings on McCarran's bill. In the hearings on the
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nomination of A. Devitt Vanech to the position of Deputy Attorney General of the United

States, California's Senators, Richard M. Nixon and William F. Knowland, expressed their

concern that the federal government's "paramount rights approach" was encroaching on state

rights and jeopardizing private property rights (Senate Committee on the Judiciary, 1951:70-

79). To show the concern of some very influential Californians, Senator Knowland produced

the materials he compiled over the course of the Santa Margarita controversy. These

included communication with Governor Earl Warren, the San Diego County Farm Bureau,

the Real Estate Association, and the California Chamber of Commerce (Senate Committee

on the Judiciary, 1951: 71-77).

Senator McCarran, in presiding over the hearings, was quick to point out that the

West was concerned with the Department of Justice's attitude toward western water-rights

litigation. By the early 1950s the federal government altered its position to one of

superiority and paramount rights. While Senator McCarran was critical of the Department

of Justice in this regard, he conceded that the government often had put the other stream

users to great expense and annoyance. "But it is something that cannot be helped because

it has to be adjudicated. It has happened in my own state on two rivers, and they were seven

years trying the case. I know the experience through which our people went and through

which your people on the Santa Margarita River are going to go, but when they do get

through there is one little satisfaction to it - they will have had their rights adjudicated by a

court of competent jurisdiction" (Senate Committee on the Judiciary, 1951:92).
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The "court of competent jurisdiction" was the key. The McCarran Amendment

dictated that if western water rights were to be adjudicated, federal reserved rights must be

included in the adjudication. As McCarran said, "Let me say to the Senators that it is my

view.. .that you cannot very well adjudicate a water right on a stream where the law of

appropriation applies, without bringing in every claimant.. .every water user on a stream or

stream system must be brought in to establish the rights of a claim. I don't think you can get

away from that safely"(Senate Hearings, 1951: 90). However, western states, as evidenced

by California's Santa Margarita watershed controversy, seemed keen to minimize federal

presence and settle such claims in state courts - the court of "competent jurisdiction." So at

a time when the Department of Justice was achieving success in federal courts with its

paramount rights approach, Congress, under the guidance of its western (particularly

California) delegation, threw in a wrench. In doing so, it altered the direction of water rights

adjudications in the West.

Unresolved Issues: Enter the Courts

The passage of the McCarran Amendment did not resolve all issues. Questions

remained as to what type of procedure would constitute a general stream adjudication, and

whether the McCarran Amendment also authorized the adjudication of Indian reserved

rights. Both federal and state courts have contributed to the interpretation of the McCarran

Amendment.



74

The first question, concerning what constitutes a general stream adjudication, was

answered in 1963 by the U.S. Supreme Court in Dugan v. Rank. As discussed earlier, in an

action to determine water rights between private claimants in California's San Joaquin

Valley, on the one hand, and the United States and the Bureau of Reclamation, on the other,

the Court held that the federal claim of sovereign immunity was appropriate. Relying on

congressional language and appellate court decisions,' the Court noted some of the reasons

that the subject action could not be considered a general stream adjudication under the

McCarran Amendment:

Rather than a case involving a general adjudication of "all of the rights of various
owners of a stream,".. .it is a private suit to determine water rights solely between
the respondents and the United States and the local Reclamation Bureau officials.
In addition to the fact that all of the claimants to water rights along the river are not

29 See California v. Rank (293 F.2d 340 (1961)), at 347:
"There can be little doubt as to the type of suit Congress had in mind It was not a private
dispute between certain water users as to their conflicting rights to the use of water of a
stream system; rather, it was the quasi-public proceeding which in the law of western
waters is known as a 'general adjudication' of a stream system: one in which the rights of
all claimants on a stream system, as between themselves, are ascertained and officially
states."

See also Pacific Live Stock Co. v. Lewis (241 U.S. 440 (1961)), at 447:
"All claimants are required to appear and prove their claims; no one can refuse without
forfeiting his claim, and all have the same relation to the proceeding. It is intended to be
universal and to result in a complete ascertainment of all existing rights, to the end, first,
that the waters may be distributed, under public supervision, among the lawful claimants
according to their respective rights without needless waste or controversy; second, that
the rights of all may be evidenced by appropriate certificates and public records, always
readily accessible, and may not be dependent upon the testimony of witnesses with its
recognized infirmities and uncertainties; and third, that the amount of surplus or
unclaimed water, if any, may be ascertained and rendered available to intending
appropriators."
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made parties, no relief is either asked or granted as between claimants, nor are
priorities sought to be established as to the appropriative and prescriptive rights
asserted (372 U.S. 609 (1963), at 618-19 (emphasis in original)).

The second question, whether the McCarran Amendment authorized the adjudication

of Indian reserved rights, was addressed by the U.S. Supreme Court in 1971 with United

States v. District Court for Eagle County. The United States asserted that the waiver of

immunity in the McCarran Amendment applied only to "appropriative rights acquired under

state law," and not to federal reserved water rights. The Court did not accept this argument;

instead it held that federal reserved water rights may be adjudicated in a state-court

McCarran Amendment proceeding.

In United States v. District Court for Water Division No. 5, the companion case to

Eagle County, the Court rejected the United States' assertion that the McCarran Amendment

applied only to adjudications where all water users on a stream system are involved. By

doing so, the Court upheld application of more burdensome procedures for the federal

government.

The Court addressed the question of whether the McCarran Amendment authorized

the adjudication of Indian reserved rights in Colorado River Water Conservation District v.

United States. In this case (commonly known as Akin), the Court ruled that Indian reserved

rights are covered by the McCarran Amendment because, "bearing in mind the ubiquitous

nature of Indian water rights in the Southwest, it is clear that a construction of the

Amendment excluding.., those rights from its coverage would enervate the Amendment's
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objective." The Court emphasized that "clear federal policy evinced by [the McCarran

Amendment] is the avoidance of piecemeal adjudication of water rights in a river

system.. .the consent to jurisdiction given by the McCarran Amendment bespeaks a policy

that recognizes the availability of comprehensive state systems for adjudication of water

rights as the means for achieving these goals."

Several western states, including Arizona, have provisions in their enabling acts and

constitutions that purport to disclaim jurisdiction over American Indian lands. In July 1983,

the United States Supreme Court in Arizona v. San Carlos Apache Tribe, ruled that even in

states where the enabling acts purport to disclaim state jurisdiction over Indian affairs, the

McCarran Amendment allows state jurisdiction in the quantification of Indian water rights

where a general stream adjudication is underway. With this decision, the United States

Supreme Court rejected attempts to narrow the scope of the McCarran Amendment, arguing

that water rights adjudications cannot be equated with other forms of litigation. In a

footnote, however, the Court indicated that the state court is also the forum for determining

whether, in a particular case, Indian water rights should be adjudicated in a state proceeding.

Yet, even though the Supreme Court gave the states the green light to proceed with

adjudications in state court, the Court also warned that any state-court decision which was

alleged to abridge Indian reserved rights would receive "particularized and exacting scrutiny

commensurate with the powerful federal interest in safeguarding those rights from state

encroachment" if brought before the Supreme Court. Despite San Carlos Apache Tribe, the
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issue of dismissal of federal cases remained Both Akin and San Carlos Apache Tribe did

not mandate dismissal of federal suits in exchange for state court proceedings. In United

States v. Adair the Ninth Circuit noted that "in most cases a federal court should defer to a

contemporaneous and comprehensive state water rights adjudication." Yet, the Court

concluded that the district court did not abuse its discretion in failing to dismiss the federal

action in favor of the state proceeding, but that "wise judicial administration" counseled

dismissal. The decision in Adair was an attempt by one state to test the limits of dismissal --

and it was the decision by one court to refuse to defer a water rights adjudication in favor of

a concurrent state court proceeding. The decision illustrates both a potential limitation on

state power as the courts continue to grapple with the McCarran Amendment, and it also

sends a powerful message to the states -- if a state is unwilling or unable to pursue a

comprehensive adjudication, the federal forum is still an appropriate forum for adjudications.

Institutional Evolution: Periods of Incremental and Radical Change

Early adjudication institutions were formed primarily in an effort to join affected

parties in court. These institutions exist in the larger framework of water allocation practices

as outlined by the prior appropriation doctrine. Western states passed adjudication statutes

initially in the late 19th century to ensure stability and finality for state water users. The

federal government entered the ring by asserting federal reserved rights to western water.

With the McCarran Amendment of 1952, the federal government waived sovereign
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immunity and consented to be joined in general stream adjudications. By allowing state

courts to adjudicate the water rights of Indian tribes and federal agencies, modem stream

adjudications have been made possible. Federal and state courts have addressed the

uncertainties about the quantification of reserved rights raised by the McCarran Amendment.

With adjudication proceedings in state courts, many western states amended their

adjudication statutes in the 1960s and 1970s. Even in the 1990s, there has been considerable

modification of adjudication statutes by western state legislatures. Adjudication institutions

are very much the result of physical, legal and political circumstances. The nature of the

scarcity and interdependence of the resource itself, combined with legal and political

circumstances surrounding adjudications, such as the federal reserved rights doctrine, the

passage of the McCarran Amendment and review by federal and state courts, have all

contributed to the formation and evolution of adjudication institutions.

The institutional changes with regard to adjudication institutions have been both

incremental and radical. How have adjudication institutions evolved? Indeed, institutional

change results in a "punctuated equilibrium" (Baumgartner and Jones, 1993). The stability

of adjudication institutions, determined by the presence of institutional change, is discussed

in great detail in Chapter Four. Suffice it to say, adjudication institutions in western states

changed radically in the mid- and late-1900s in response to federal-state tensions and

relations. As in other policy areas, such as civil rights, the federal government provided the

leverage to reformulate and radically change water allocation in western states.
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State legislative activity relating to water currently is high. During the three

legislative sessions of the 1988-1990 period, 276 water bills were introduced in seventeen

western states, of which ninety-nine, or 36%, passed (Moore and Wiley, 1991:10). The bills

introduced included such topics as water transfers, water quality, water conservation, the

public trust doctrine, defining water rights, groundwater issues, finance, and research and

plarming. In Arizona's 1995 legislative session, the state's adjudication procedures were

radically amended. The legislature's intent was to "clarify the existing laws and to adopt the

changes that are equitable and fair to all parties, that comply with the letter and spirit of the

McCarran Amendment..., that provide long-terms security to all water rights holders within

this state and that streamline the adjudication process and remove undue burdens of litigation

from parties." This legislation has been challenged on several state and federal constitutional

bases. The Arizona Supreme Court accepted the challenge as a special action and returned

the case to the trial court for an initial determination. The trial court's decision found many

parts of the 1995 legislation unconstitutional and the challenge is currently pending Arizona

Supreme Court review. Such action indicates the continued salience of the issue of

adjudications in western states and how both incremental and radical changes characterize

general stream adjudications. I shall now examine in greater detail the three adjudication

regimes and compare them in terms of procedures used.
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CHAPTER THREE

AN OVERVIEW OF THREE ADJUDICATION REGIMES:
COLORADO, WYOMING, AND

Form follows function.
-Louis Henri Sullivan

Modern (post-1950) stream adjudications occur in state courts. The United States,

acting upon its trust capacity, along with western tribes, has resisted the state court forum,

instead preferring federal court. However, in Arizona v. San Carlos Apache Tribe, this

issue was resolved when the United States Supreme Court found that the McCanan

Amendment applied to Indian tribes and that a state court was the proper forum for

adjudications. Some western states embrace a pure administrative regime, others embrace

a judicial regime and others follow a hybrid approach, combining aspects of both regimes

The different water allocation regimes are distinguished by the forum they provide

and the process they dictate. In administrative systems, the role of the judiciary is limited

to judicial review of agency determinations. In judicial systems, the role of the state water

resource agency is limited to participation as a party in the judicial determination of water

rights. In hybrid systems, the state water resource agency has a reporting function which

forms the basis for a judicial determination of water rights. In many states, an individual

called a special master is appointed to run the day-to-day functions of the case, such as in

Arizona and Wyoming Other states, such as Colorado, assign certain district judges the

water cases and with instructions to place priority on water cases in their regular docket. The
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constitutionality of all three approaches has been upheld by the courts of each of the

respective state against claims that they violate the separation of powers doctrine.

A Comparison of Adjudication Regimes

A comparison of adjudication institutions is critical to an analysis of general stream

adjudications in the western United States. See Table 3.0 for a comparison of adjudications

in Colorado, Wyoming, and Arizona.

Table 3.1 here
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Table 3.1
Comparison of Adjudications:

Colorado, Wyoming, and Arizona

Colorado
(Judicial Regime)

Wyoming
(Administrative Regime

&
Hybrid Regime for the

Big Horn River)

Arizona
(Hybrid Regime)

Adjudication
Commenced

1879 Ongoing statewide since
1890, Big Horn since
1977

1974 (Gila River) &
1978 (Little Colorado
River)

Current
Statute
Citation

Colo. Rev. Stat. Ann.
§§ 37-92-101 to -602
(West 1990 & Supp.
1996)

Wyo. Stat. §§ 1-37-106,
41-4-301 to-331 (1988
& 1995)

Ariz. Rev. Stat. Ann.
§§ 45-251 to-264
(1994 & Supp. 1996-
1997)

River Systems
Impacted

All rivers All rivers & the Big
Horn River

Gila River & the Little
Colorado River (2/3rds
of the state)

Water Users
Affected

All water users who
seek legal recognition
of their rights

All water users who
seek legal recognition of
their rights & 8,500
claims in Big Horn

67,000 claims/24,000
persons & 11,000
claims/3,000 persons
respectively

Major Indian
Tribes

Ute Mountain Ute &
Southern Ute

Northern Arapahoe &
Eastern Shoshone

15 reservations
(including Navajo,
Hopi and Apache)

Other Major
Parties

Federal agencies,
municipalities, utilities,
mines, irrigators,
livestock growers

Federal agencies,
municipalities, utilities,
mines, irrigators,
livestock growers

Federal agencies,
municipalities, utilities,
mines, irrigators,
livestock growers

Judicial
Officer

7 district courts District court & Special
Master

Superior Court &
Special Master for Big
Horn

Administrative
Agency

State Engineer &
Division Engineer

State Engineer &Water
Commissioners

Depai huent of Water
Resources
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Colorado Wyoming Arizona

Notice local newspapers &
mail service

local newspapers & mail
service

local newspapers &
mail service

Exemptions small wells small stockwater,
domestic uses, &
groundwater (except Big
Horn)

de minimus, small
stockwater, & domestic
claims

Fees $91 $25 $20

Obj ections oppose resume &
referee's ruling

oppose Board's Report
& Special Master's
ruling (Big Horn only)

oppose HSR & Special
Master's ruling

Appeals Colorado Supreme
Court, & U.S. Supreme
Court

Wyoming Supreme
Court, & U.S. Supreme
Court

Arizona Supreme Court
& U.S. Supreme Court

Colorado illustrates the judicial regime Here the adjudication process begins when a water

user pays a fee and requests a decree from the water court. The clerk of the court processes

all requests, publishes them in local newspapers, and provides a resume of such requests to

all interested parties. The water referee hears oppositions to a water user's request and

conducts the required fact-finding activities. The referee has the discretion to approve,

disapprove, or partially approve a water user's decree request. If the water user is displeased

with the referee's ruling, he/she may appeal to state district court. A water user can then

appeal again to the Colorado Supreme Court and finally to the United State Supreme Court.

Wyoming is characteristic of the administrative regime. Here a water user files an

application for a permit with the Wyoming State Board of Control (Board). The Board meets

quarterly to adjudicate water rights and relies upon the various state water commissioners



84

and hydrographers to provide the necessary data. The Board provides notice of the water

user's claim in local newspapers and provides service via the mail to all affected water users.

It is the responsibility of the Board to recommend a water right to the state district court. In

the Big Horn River adjudication, a water user under Phase III proceedings may object a

Board's decision to the special master, who then holds a hearing, and rules on the issue. A

water user may appeal the special master's decision to the state district court, the Wyoming

Supreme Court, and the United States Supreme Court.

Arizona's adjudication institutions are hybrid in nature. Here a water user files a

claim with the Department of Water Resources (DWR) and pays a filing fee. DWR provides

notice in local newspapers and provides mail service to all potential claimants, as well as

providing a data gathering service and preparation of the hydrographic survey report (HSR)

of the particular basin. The special master hears all water user objections to the HSR and

rules on these objections. A water user may appeal the special master's decision to the state

district court, the Arizona Supreme Court and the United States Supreme Court.

All three regimes will be compared in terms of both the form and the process they

provide for current and potential western water users. In doing so, such features as notice

to users, exemptions from proceedings, fees to register a water user's claim, objections to the

decisions of an administrative agency or special master, and appeals to a state or water court

will be explored. See Table 3.2 for a comparison of the process within these three states.

Table 3.2 here



Table 3.2
The Adjudication Process:

Colorado, Wyoming, and Arizona

COLORADO
	

WYOMING
	

ARIZONA

1
-1 Water user uses water & seeks legal recognition of their water right.

Water user requests decree
from water court ($91 fee).     

Water user files an appli-
cation with Board ($25 fee). 

DWR gives notice by
mail & local newspapers.           

.1  

Board meets & gives notice
in local newspapers. 

Water user files claim
with DWR ($20 fee).

Clerk of court prepares resume
& publishes in local newspapers.        

Water commissioners assist
engineer with data gathering. 

DWR conducts data
gathering & does HSR.

Referees hear oppositions &
conduct fact-fmding activities.           

Board recommends a water
right to the court.      

Referees approve, approve in part
or disapprove the application.

1   

Water user may object to
the HSR.                                                      

Water user may appeal the
referee's ru ing to a water judge.   

Water user may appeal to
the Special Master (Big Hom).  

Special Master hears
objections to HSR.           

1-                                            

Water user may appeal to
district court (Big Horn).  

Water user may appeal
to superior court.     

4-                      
Water user may appeal to state
supreme court.                                            

Water user may appeal to U.S.
Supreme Court.      

85
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Judicial Regime: Colorado

Colorado was the first state to provide special court proceedings for water rights

controversies and provides an example of a judicial approach to stream adjudications. The

state was divided into three districts, with each operating under a blanket judicial decree.

Decrees were the result of the proceedings that joined all claimants and allowed them to

contest others' claims. In Colorado, the courts are charged with administrative functions

instead of the state engineer's office, which is typical in other western states. Colorado is

the only prior appropriation state without a permit system. Other western states rely on a

permit system that details the priority date, the amount of water diverted and the place of

diversion. In Colorado, appropriations are not determined through a permit system but rather

through adjudication. Water users simply begin using water, then ask the court for a

"determination of a water right." Colorado defines a water right as a "right to use in

accordance with its priority a certain portion of the waters of the state by reason of the

appropriation of the same" (Colo. Rev. Stat. Ami. § 37-92-101(12)). Water users do not ask

an agency for a water right. If a right is not adjudicated, it becomes junior to water rights

adjudicated in previous years. So if a person appropriated water in 1920 but did not

adjudicate it until 1990, his/her water right will be junior to all water rights adjudicated in

the years prior to 1990. Adjudications confirm water rights and establish priority, so there

is a clear incentive to obtain judicial recognition of an appropriation.

With the 1969 Water Rights Determination and Administration Act, Colorado vested
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jurisdiction over all water fights adjudications in the seven division judges, expanding

Colorado's districts from three to seven. Prior to this law, record keeping and adjudications

were spread among seventy water districts.' The United States Justice Department has

challenged Colorado's system of continuous adjudication; however, the United States

Supreme Court has upheld the approach.' A claimant petitions for an adjudication of his/her

water right with the clerk of the appropriate water court. The clerk then prepares monthly

resumes of applications, publishes them in the local newspapers, and sends the resumes to

all persons who are believed to be affected by the application or to anyone who requests

notice. The resume contains all applications filed with the court in a particular division for

each month. Statements of opposition are heard and referees conduct fact-finding activities.

' According to an interview conducted by Charles Wilkinson of Ray Moses, a well-
known water attorney in Colorado, a basic problem with the old system was that, "Under
the old statutes, in order to initiate an adjudication, anybody who wanted to obtain a
decree had to serve every holder of a water right on that stream in his water district, and
he also had to serve everybody who was taking water from the stream whether he had a
decree or not.. .It resulted in adjudications being brought only when somebody with a
pretty deep pocket wanted to do it..." Wilkinson interview with Ray Moses, Resource
Law Notes 2, January 1985.

"In United States v. District Court, Water Division No. 5 (401 U.S. 527 (1971)), the
United States argued that Colorado's adjudication procedure did not encompass all rights
on a stream and so Colorado could not invoke the McCarran Amendment's consent to
adjudicate federal water rights. The United States Supreme Court upheld Colorado's
statute, claiming that it was sufficient because it eventually reached all claims, even
though it did so on a month-by-month basis. This case is part of "Colorado's Trilogy"
that tested the strength of the McCarran Amendment. The other two cases include
United States v. District Court in and for Eagle County (401 U.S. 520 (1971)), which
held that the McCarran Amendment allowed the adjudication of federal reserved water
rights. Colorado River Water Conservation District v. United States (424 U.S. 800
(1976)), held that Indian federal reserved rights are within the McCarran Amendment.
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The state engineer provides the clerk with a list of decreed and conditional rights. Referees,

appointed by the court to conduct the initial hearings, approve, approve in part, or disapprove

the application. If approved, the water right has a priority as of the date of filing the

application. It will be junior to all rights adjudicated in prior years.

Any party can protest the judge's ruling. Protested rulings may be confirmed,

modified, reversed, or reversed and remanded. State and division engineers regulate the

distribution of water according to the figures awarded. Appellate review is available from

the Colorado Supreme Court. Division engineers from each water division compile and

publish tabulations of all water rights in a division every four years, reflecting abandonment

and conditional decrees awarded. Tabulations are subject to protest, on which the water

judge conducts the hearings. The typical timetable for an adjudication procedure in

Colorado, which has been fairly consistent over the past 20 years, is as follows:

Month #1:

Month #2:

Month #3:

Month #4:

Application filed.

Notice by resume and referral to referee.

Statements of opposition filed by owners of
water rights or by the state engineer.

Referee begins informal investigation.

Month #6-12:	 Referee ruling.

20 days after ruling: Protests by interested parties.

Month #12-24:	 A trial before a judge, if a protest to referee's ruling
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Month #24:	 Direct appeal to the Colorado Supreme Court.
(Petros, 1985:16).

In Colorado the state engineer has authority to administer the waters of the state. The

powers of the state engineer are quite broad and include the administration and distribution

of the state's waters, the promulgation of rules and regulations to assist in such

administration, the collection and study of data on water supplies, the compliance with

compact commitments, the administration between states, and the enforcement of laws

imposed by statute and the courts. Colorado's Supreme Court addressed the role of the state

water agency in its judicial proceedings. In Wadsworth v. Kuiper, the court reversed the

decision of a water court that dismissed the state engineer's protest to a ruling of a referee,

by ruling that the engineer did not have standing. Colorado's Supreme Court held that the

engineer had standing "in order that the people may have their day in court."' The state

engineer, with approval of the executive director of Colorado's Department of Natural

Resources, appoints one division engineer for each of the seven water divisions within the

state. Each division follows general river basin lines. The divisions in Colorado are:

Division 1, including the South Platte - Greeley; Division 2, including the Arkansas - Pueblo;

Division 3, including the Rio Grande - Alamosa; Division 4, including the Gunnison - San

Miguel, Dolores, and Montrose; Division 5, including the Colorado - Glenwood Springs;

Division 6, including the White, Yampa, Green, and the North - Steamboat Springs; and

32 See Colo. Rev. Stat. 37-92-304 (1990) to see how the statute was later amended to
provide for filing of protests by the agency.
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Division 7, including the San Juan, Rio Pedra, Rio Las Animas, Los Pinos, and the La Plata -

Durango. Division engineers are required to assist in the performance of the state engineer's

duties.

The district judge of a county within each of the seven water divisions is appointed

water judge. Water judges have jurisdiction over a broad range of water matters, including

determinations of rights, priorities to surface water and tributary groundwater, determination

of rights to nondesignated, nontributary groundwater, de novo review of state engineer well

permits and denials, determinations of exchange of rights, and approval of plans for

augmentation. Colorado provides that judges shall make determinations of water rights and

conditional water rights, approve plans for augmentation, and after a certain time, take

jurisdiction of water adjudications. Water judges have no jurisdiction over designated

groundwater, and instead only regulate the allocation of surface water. Water judges may

appoint referees to make informal investigations and rulings on applications filed with a

water judge. A water clerk is appointed in each division to maintain records of all

proceedings before the water judge.

Both surface and groundwater rights in the state may be absolute or conditional

(Grantham, 1991). An absolute right is water that has been diverted and placed to a

beneficial use. A conditional water right is a means of obtaining a right that will be

developed in the future while maintaining its priority until the project is completed and the

water can be put to a beneficial use. Upon completion of the project, the owner of the
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conditional right can go to court and make a filing for an absolute right. To maintain a

conditional right, the owner must file every six years an application for a finding of

reasonable diligence in court. The owner must prove that he/she has been diligently pursuing

completion of the project necessary to apply the water involved to beneficial use. If a person

fails to show diligence, the fight may be abandoned.

Tributary groundwater is subject to the law of prior appropriation and state

adjudication proceedings. Existing groundwater users were granted a grace period within

which to file an application and to obtain a priority date relating back to the date of

appropriation. Non-tributary groundwater is not appropriable and is outside the court's

jurisdiction. According to Hall v. Kuiper, non-tributary groundwater is underground water

that is not hydrologically connected, or is minimally connected, to a surface stream while

groundwater which reaches the stream within forty years is considered "tributary" and part

of the surface stream. Water which does not reach the stream within one hundred years is

considered de minimus to the stream, and is not part of the surface stream as determined by

Colorado's Constitution and upheld in Kuiper v. Lundvall. This type of groundwater is

deemed "non-tributary."

Groundwater within a "designated groundwater basin" is subject to the Colorado

Groundwater Management Act, unless it is "non-tributary" groundwater. In Colorado, small

users are included at the option of the user. Existing, small capacity domestic and

commercial wells are exempt from administration and curtailment. Generally, wells not
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exceeding fifteen gallons per minute, and used for domestic purposes, fire-fighting purposes,

or sanitary facilities, are exempt from such proceedings. According to Colorado's statute,

"It is hereby declared to be the policy of the state of Colorado that the exemptions set

forth.. .are intended to allow citizens to obtain a water supply in less densely populated areas

for in-house and domestic animal uses where other water supplies are not available. It is not

the intent that these wells be used to cause material injury to prior vested water rights, and,

wherever possible, persons seeking the use of such individual wells should be required to

develop plans for augmentation..." (Colo. Rev. Stat. § 37-92-602).

Colorado provides notice to water users by the docket system, but also allows

interested parties to subscribe. The resume of rights is mailed to any water user requesting

such a notice. In addition, Colorado publishes, on a monthly basis, each resume of water

rights in a newspaper of general circulation in the county where the claim is located.

Colorado allows an interested party to subscribe to the mailing list for a $12.00 annual fee

to receive the monthly resume of all new applications. Colorado does impose fees upon any

water user who files suit with the water court, typically the same amount for filing any civil

complaint. The Colorado court upheld the fee structure in that it was considered equitable

for all users. 33 The Colorado process does not accept claims in its adjudication, but rather

33 See Concerning the Application for Water Rights of the United States, District Court,
Water Division No. 4 (Case No. 93-C W-227, No. 93-C W-228, No. 93-CW-229, No. 93-
CW-230, January 24, 1994), where the federal government continues to pay fees to
participate in Colorado's adjudication process. This case has had a much different
outcome than United States v. Idaho (113 S. Ct. 1893 (1993)), where the United States
Supreme Court held that Idaho's system for charging filing fees was biased against the
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there is an incentive for a water user to file for an adjudication with the district court in order

to preserve an early priority date.

In Colorado, water users may file an objection to a claim on the resume to be heard

by a referee. If a water user is dissatisfied with the referee's ruling, the user may appeal to

the water judge. In addition, if a party certifies he/she will appeal any adverse ruling, then

the referee must refer the case to the water judge. Twice a year, specific dates in each

division are set for water hearings before the district water judge. Every ten years the state

engineer prepares a comprehensive tabulation of water rights which sets forth all the water

rights established in a division. The tabulation is filed with the court and notice of the

tabulation is published in each of the counties in the division. Water users also have an

opportunity to object to the tabulation and hearings are held to resolve such objections.

As mentioned earlier, Colorado has been conducting an ongoing, comprehensive,

state-wide adjudication since 1879 in an attempt to shore up water rights for state water

users. The seven division water courts, representing major watersheds, are responsible for

the ongoing adjudication and enter supplemental decrees for newer uses in the adjudicated

watersheds. In recent years, new claims have averaged 500 per division, per year. Colorado

has adjudicated water rights throughout the state's seven major basins. Proponents of both

state and federal rights must file suit in a Colorado court in order to obtain an enforceable

federal parties and the court would not allow the state to extract 10 million dollars from
the federal government for the state agency to conduct the field work necessary to
establish federal reserved rights, particularly instream flow rights.
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right. Although this process is piecemeal, many individual water right adjudications are

complete. This differs from other states which face major structural difficulties as a result

of large general stream adjudications, and which cannot promise their users such certainty

and finality. Colorado's two Indian tribes, the Ute Mountain Tribe and the Southern Ute

Tribe, have settled their claims with the state and other water users, thus relieving pressure

on the current adjudication system.' Controversy with the Animas-LaPlata settlement

remains, however, as Chapter Four will reveal. Federal claims, to wilderness and forest areas

in particular, have not yet been fully resolved in Colorado.

Colorado's State Engineer's Office considers virtually all state-based water rights to

be adjudicated in Colorado. The threat of losing priority has pushed water users to adjudicate

their rights. However, there do exist some small water users who have never petitioned to

have their rights adjudicated in Colorado. Although a case may take up to two years to

complete, over a hundred years of actual water hearings in seven courts have created many

adjudicated rights. Most of the work handled by the courts currently involve changes in use

and augmentation plans. Changes are becoming increasingly common because there is little

unappropriated water left, and because demands for municipal and industrial water are

increasing without an increase in supply. Typical change proceedings involve the changing

of a senior agricultural right to a municipal use (Browning, 1992:64). Colorado utilizes the

34 The tribes and the federal government litigated for seven years before beginning
negotiations to settle the water claims of the two tribes. The settlement was enacted by
Congress in 1988, just two years after the parties reached settlement. See Colorado Ute
Water Rights Settlement Act, Pub. L. No. 100-585, 102 Stat. 2973 (1988).
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services of about 150 water commissioners who are charged with the administration of water

rights as set forth by the water divisions and courts. For example, water commissioners

conduct water measurements and turn headgates on and off, depending upon the (mis)use of

water. According to Ken Knox, Division Engineer for Division #4, water commissioners are

like "water cops"; they tend to be well-known "local boys" who know the history of the

division and the various water users. The State Engineer's Office affords the commissioners

great discretion and allows them to "manage their divisions as they see fit."35 The day-to-day

administration of water rights in the field is handled by these water commissioners who

reside in the local water districts.

Administrative Regime: Wyoming

Wyoming's adjudication process was originally designed as an administrative

permitting process. The adjudications were administratively conducted until 1977, when a

judicial proceeding was initiated to handle the federal reserved rights of the Wind River

Reservation Tribes and the large number of federal claims in the Big Horn system. The

genesis of Wyoming's modern adjudications was a 1975 controversy over groundwater

involving the city of Riverton. Riverton sought to expand its municipal water system but

was unable to obtain underwriting for its bonds because of the shadow cast on the city's

potential water supply by the unquantified reserved rights of the Wind River Reservation.

35 Interview with Ken Knox, Colorado Water Court, Division #4, Division Engineer,
Cimmeron, Colorado, May 21, 1996.
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The state legislature passed legislation in 1977 outlining Wyoming's modern proceedings as

a means to quantify these reserved rights. Much of the Big Horn adjudication is

characterized by Indian claims, by both the Northern Arapaho and Eastern Shoshone Tribes,

resulting in great controversy and uncertainty in the state. Outside the Big Horn system,

water rights still are handled exclusively by the state engineer under the administrative

permitting system. This is an ongoing process for all water users with a pre-1970 water right

and new users seeking a permit. The constitutionality of the administrative system in

Wyoming has been upheld against such claims in Farm Investment Co. v. Carpenter. The

courts have tended to hold that adjudications that are primarily administrative in nature and

that provisions for notice by and hearing before the agency, followed by an opportunity for

judicial review, meet the due process requirements (Krogh, 1995:42). Wyoming moved

toward a hybrid regime in response to the federal and Indian claims characteristic of the Big

Horn proceedings.

According to Wyoming's statute, the term "general adjudication" means the judicial

determination or establishment of the extent and priority of the rights to use water of all

persons on any river system and all other sources within the state of Wyoming (Partial

Interlocutory Decree, 1983). In Wyoming, some small stock and domestic uses are excluded

from the adjudication process. In 1992, the statute was amended to allow for a mass

adjudications of 7,700 groundwater permits for stockwatering and domestic wells. The state

Supreme Court ruled in 1988 in Big Horn I that the Wind River Indian Reservation's
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reserved rights do not include groundwater. Wyoming does, however, incorporate

groundwater in its phase three process, adjudicating state held water rights. There are

approximately 10,000 unadjudicated groundwater right permits located in Water Division

III that may be subject to adjudication. The majority of these groundwater right permits,

however, are for stockwater or domestic purposes, and this type of permit is not routinely

subjected to the administrative adjudication process under the Board's normal procedures,

due to the minimal nature of water use.

In Wyoming, the state engineer is the chief administrator of Wyoming's waters. In

administering these waters, the state is divided into four water divisions: Water Division 1,

including the North Platte and South Platte drainages and the Little Snake and Niobrara

drainages; Water Division 2, including all drainages north of the Niobrara and North Platte

drainages and east of the Bighorn Mountains; Water Division 3, including the Bighorn and

Clarks Fork drainages; and Water Division 4, including the Green Bear and Snake drainages.

A water division superintendent administers the waters of each division with assistance from

water commissioners and hydrographer-commissioners. The four superintendents and the

state engineer constitute the State Board of Control. The Board meets on a quarterly basis

to adjudicate or finalize water rights.

According to Wyoming's 1977 statute, the Board of Control behaves like a special

master, running the day-to-day functions of the adjudication proceedings. The district court

in Wyoming has ignored this, however, and appointed its own special master to handle initial
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hearings. The district court did this based on objections from federal parties at the outset of

the Big Hom adjudication. The first special master appointed, former Congressperson Teno

Roncalio, divided the Big Hom case into three phases in 1977 when the general stream

adjudication suit was filed by the State of Wyoming in Water Division 3 of the state district

court. The first phase concerns Indian water rights; the second phase involves non-Indian

federal reserved rights; and the third phase concerns individual users under state law.

Phase One claims have been determined through a series of Wyoming Supreme Court

rulings. In Big Horn l in 1988, the Wyoming Supreme Court ruled that Indian water rights

were limited to agricultural use, following the practicably irrigable standard, that the tribes

received no groundwater rights, and that no off-reservation sale of Indian reserved rights will

be allowed. The United States Supreme Court upheld the state court's decision in a 4-4

decision, without an opinion.' The court affirmed the state court's use of the PIA method,

but it did not address other parts of the Big Horn I decision. With Big Horn II in 1990 the

Wyoming Supreme Court said that Big Horn I was not final, but that more allotment

claimants could be added, hence creating approximately 260 Walton claims that are still

unresolved. From this case, it became clear that persons who owned allotment parcels on the

36 Justice Sandra Day O'Connor did not participate in this case because of her family's
ranching connection in Arizona. Her draft decision to reverse the Wyoming Supreme
Court and Justice William Brennan's draft dissent became public when Justice Thurogood
Marshall's papers were displayed in the United States Library of Congress. These
opinions provide great insight into their perspectives about the quantification of Indian
reserved water rights, despite the fact that these opinions were never relied upon by the
Supreme Court. Wyoming v. United States (492 U.S. 406 (1989)).
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reservation were entitled to the priority date awarded to the tribe if they could show title was

derived from land directly traceable to an Indian allotment, and their acreage had been

irrigated by their Indian predecessors or within a reasonable time after acquisition of the

property. 37

According to Big Horn III, the Wind River nations cannot administer their water

rights through a tribal water agency but must instead apply with the State Engineer's Office.

Moreover, tribes can only use their quantified amount of future project water for agricultural

purposes, not instream use. Tribes cannot change water use unless complying with

Wyoming water law to change a beneficial use. The district court cannot remove the state

engineer as administrator.

Phase Two proceedings, involving non-Indian federal reserved water rights, have

been settled with an interlocutory decree entered by the court in 1983 (Partial Interlocutory

Decree, 1983). Through an agreement between the state and the federal government, a

recordation process was implemented to record the water rights decree to the United States

Forest Service and Bureau of Land Management within the state engineer's office and the

county, where all water rights are recorded. During this recordation process, Division HI

37 The claims are termed "Walton" claims, based on the decision of the United States
Supreme Court in Colville Confederated Tribes v. Walton (647 F.2d 42 (9th Cir. 1981)),
cert. denied (475 U.S. 1010 (1986)). In 1994, Judge Hartman ruled that there are no
"super" Walton claims which are based on title acquired under other federal programs,
such as the Desert Land Act or the Reclamation Act. The Wyoming Supreme Court
affirmed that "super" Walton claims would not be allowed with Big Horn V (In re Big
Horn River (899 P.2d 848 (Wyo. 1995)).
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staff often finds that several state rights overlap the federal rights decreed in the phase two

interlocutory decree.

Phase Three proceedings, concerning state rights that are privately held, involve some

1,100 remaining claims, including some from irrigation projects which are expected to be

controversial. Initially, there were approximately 14,000 claims but about 7,000 were

groundwater for stockwatering and other small uses and were mass adjudicated. The district

court has handled about 6,000 rights, with approximately 1,000 remaining The Board's staff

reviews the permits under this phase and the Division III superintendent's staff in Riverton,

Wyoming inspects each claim. The staff reports on the permits to the Special Master and

recommends the extent of the right to be adjudicated. The acreage claimed can be

recommended, adjudicated, canceled, or eliminated. The special master only conducts

hearings on these recommendations if there are objections to the report. Private rights have

been largely uncontested. Most of these rights involve water permits that are subject to

cancellation for failure to comply with statutory and administrative procedures to perfect the

permits.

Any objections to the Board of Control Division III superintendent's staff report are

heard before the special master. Any rulings of the special master may be appealed to the

district court, whose decisions can be appealed to the state supreme court. The Wind River

Reservation has appealed to both the Wyoming Supreme Court and the United States

Supreme Court on several occasions, as evidenced by the Big Horn River cases.
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The Board prepares notice by publishing in two newspapers having general

circulation in the county in which such stream is situated, and the publication of the notice

is to be at least thirty days prior to the beginning of taking testimony by the division

superintendent. In addition, it is also the duty of the division superintendent to provide

notice by registered mail, to each party having a recorded claim to waters of the particular

stream. All parties named in claiming the waters of a particular stream or tributaries shall

be notified by mail. Wyoming has a process for ongoing notice which utilizes court approved

mailing lists. The state investigates existing permits and recommends a water right to the

court.

Hybrid Regime: Arizona

Arizona is a classic example of a hybrid approach to general stream adjudications,

blending aspects of both the judicial and administrative approaches. Under a hybrid regime,

the state administrative agency shares responsibility with the state court to adjudicate water

rights. Arizona's Supreme Court upheld Arizona's hybrid regime against a due process

challenge based on an asserted institutional bias on the part of the Department of Water

Resources. In United States v. Superior Court in and for Maricopa County, the court held

that even if the agency could not fairly serve in an adjudicatory capacity because it was so

related to the state and other agencies, the agency did not in fact serve in an adjudicatory

capacity because the agency's factual determinations have no validity. The agency does not
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make recommendations ranking and quantifying particular claims, and the contested portions

of the report are not admitted into evidence until the objectors are given a fair opportunity

to contest their admissibility. The court also held that the statutory provisions regarding the

appointment of a special master does not violate the separation of powers provisions of the

Arizona Constitution. Instead, the court held that the court's express rule-making authority

did not prevent the legislature from enacting supplementary provisions and that such

provisions do not unreasonably hamper the judiciary in performing its duties.

In Arizona, there are currently two adjudications underway, one involving the Gila

River and the other, the Little Colorado River. The adjudication involving the Gila River is

an action to determine rights to water within the watersheds of the Salt, Verde, Upper Gila,

and San Pedro Rivers, covering the southern and central part of the state. It involves some

66,000 water rights claims being asserted by 24,000 parties. At least half of the surface

water in Arizona drains into the Gila River. The adjudication of the Little Colorado River

includes most of northeastern Arizona, and involves approximately 11,000 claims asserted

by 4,000 parties. The Little Colorado River accounts for about 17% of the state's surface

water.

In Arizona, the adjudication process begins when DWR undertakes a hydrographie

survey of a particular watershed. Parties to the adjudication may then file objections to the

completed report. Landowners may object to how their water uses have been described by

DWR, the watershed file reports of other water users, or even to major components of the
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HSR itself. A special judicial officer, an attorney called a "special master," holds hearings

on objections to the HSR. The special master files reports and recommended decrees with

the Superior Court. This forms the basis for the court's judicial determination of water

rights.

Arizona's adjudication statute gives the state agency, the Depai inent of Water

Resources, a substantial role in determining the scope of the adjudications. The statute

requires the Director to "assist the court in determining the scope of adjudication by

recommending portions of the river, its tributaries and any other relevant sources subject to

adjudication" (Ariz. Rev. Stat. Aim. § 45-253). It also commands the Director to identify

and serve notice of the proceedings on "all reasonably identifiable potential claimants." In

United States v. Superior Court in and for Maricopa County, the Arizona Supreme Court

limited the Director's discretion under the statute by stating that "[t]he director's duties [under

the Arizona general adjudication scheme] are confined to factual analysis and administrative

aid."

Since the 1980s, DWR, as technical adviser to the superior court, has been

investigating claimed water rights for the Gila River and Little Colorado (all claims filed

between 1980 and 1987). The court entered several Pre-Trial Orders from 1986-1989 which

defined the scope and set the course of the adjudication.' DWR released the Draft

38 These include for the Gila: Pretrial Order #1: Conduct of Adjudications, Judge
Goodfarb (May 1986), which provided for the maintenance of court records, procedures
for filing with the clerk of the court, responsibilities of DWR, discovery, and depositions;
Pretrial Order #2: Perpetuation of Testimony, Judge Goodfarb (June 1987), which
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Preliminary Hydrographic Survey Report for the San Pedro watershed in 1987 as part of this

developmental process. It is the task of DWR to investigate each river system watershed by

watershed and to prepare and file an HSR with the court, which summarizes the water users

and provides other information about the watershed.' A watershed is the drainage area of

a tributary to a larger river system. For example, the San Pedro River is one of the

watersheds of the Gila River system. DWR modified the San Pedro report in 1990 to reflect

the concerns of the court and the major parties in the proceeding. The final HSR for the San

Pedro watershed was filed with the court in 1991 and the final HSR for the Silver Creek

watershed in the Little Colorado River was filed with the court in 1990. Other preliminary

HSRs have been published or are in the process of being published, including the Gila River

Indian Reservation HSR, but await the closure of the comment period.

In 1989, the Arizona Supreme Court appointed John E. Thorson as the special master

for the General Stream Adjudication for the Gila River and Little Colorado River

provided for a means for parties to perpetuate relevant testimony where a need exists
because of the good or infirmity of a witness; and Pretrial Order #3: Discovery
Procedures, Judge Goodfarb (March 1988), which authorized DWR as the central
repository for the collection and storage of data and information. Pre-trial orders for the
Little Colorado include: Pretrial Order #1: Conduct of the Adjudications, Judge Minker
(April 1987), which is similar to the pre-trial order for the Gila; and Pretrial Order #2:
Content of HSRs, Judge Minker (August 1988), which described the contents of an HSR
for Indian lands.

39 A typical HSR includes the following information: current water uses; classification
and estimation of land; inventories of filings, decrees, municipal water providers,
industrial and commercial concerns, and wells; satellite images of the area; and soil
classifications.
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proceedings. It is the task of the special master to litigate the issues involved on each of the

proceedings, including broad based issues and those involving individual water rights. The

special master, for example, decided how to deteimine the priority date of water rights and

the quantity of water that will be awarded for these different types of uses. In the Gila River

adjudication these legal issues were decided in numerous "targeted" individual contested

cases,4° but in the Little Colorado River adjudication, these issues were decided in a "special

consolidated case.' The special master hears all objections, called a "contested case," to

the HSR filed by DWR. In regard to the San Pedro and Silver Creek HSRs, landowners

often objected to how their water uses have been described by DWR. Water users also

objected to the watershed file report of other water users. The master is required to submit

a report to superior court of his/her findings and determinations. With the court's approval,

this report is to be the basis for a final decree of the watersheds. It is the responsibility of the

court to integrate each of the individual watershed decrees into a comprehensive river system

decree. The attorney general represents Arizona for all state claims to water. In this way,

Here the court selects one case that represents a recurring issue and litigates it to
completion. It is believed that a well-selected case presents a typical factual background
that can lead to a robust legal finding Parties appear to be quite accepting of this
approach.

41 Here the court and the litigants identify several important issue of water law and
procedure. Individual contested cases are selected and grouped together to address the
factual situations that could implicate the main issue. The master then hears the contested
cases and issues an order that would have precedential value in later watershed. This
approach is expected to provide as broad a factual base as possible for difficult legal
issues that are expected to arise in later contested cases. Parties tend to resist this
approach, arguing that it disproportionately burdens those selected under this approach.
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the state court plays a greater role in the hybrid model than state courts typically do under

an administrative regime However, state courts within a hybrid regime do not yield the

same discretion as they do within a pure judicial regime

The Arizona general stream adjudication is the largest judicial proceeding ever

undertaken in the United States (Colby, 1994). A general adjudication is defined by state

statute as an "action for the judicial determination or establishment of the extent and priority

of the rights of all persons to use water in any river system and source" (Ariz. Rev. Stat. Ann.

§ 45-25). The genesis of Arizona's modem adjudications regime was a petition filed in 1974

by the Salt River Valley Waters Users Association to determine water rights in the Salt River

above Granite Reef Dam. In 1976, Phelps Dodge Corporation filed to determine the

conflicting rights on the Gila River and Little Colorado River. Over the next six years,

parties filed petitions to adjudicate other watersheds in the state, resulting in the Arizona

legislature revising the statute, in an attempt to comply with the McCarran Amendment. In

1979, the Arizona legislature enacted comprehensive legislation transferring jurisdiction over

surface waters from the State Land Department to the Superior Court. The Arizona Supreme

Court consolidated all petitions into the two major adjudication cases. Claims to water are

asserted by individual water users, municipalities, irrigation districts, the state of Arizona,

and the federal government on behalf of national forests, national parks, wilderness areas,

and numerous Indian tribes. The San Carlos Indian tribe's claim, for instance, is for some

700,000 acre-feet per year, including approximately 450,000 acre-feet for irrigation, and the
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remaining water for municipal, industrial, power, stockponds, and mining There is an

alarming disparity between the available supply of water and the total amount of water

claimed by the parties in these proceedings (O'Hair, 1990:33).

Arizona, like Colorado and Wyoming, declares the waters of the state to be the

property of the state. According to Arizona's water code, appropriable water is "[t]he waters

of all sources, flowing in streams, canyons, ravines or other natural channels, or indefinite

underground channels, whether perennial or intermittent, flood, waste or surplus water, and

of lakes, ponds and springs on the surface" (Ariz. Rev. Stat. Ann. § 45-141). The only

underground waters subject to appropriation are subterranean waters with defined bed and

banks, and subflow.' Arizona's courts in recent years have expended great energy to

establish a formula to define when groundwater pumping draws on surface water reserves,

detailing the hydrological connection between groundwater and surface water. 43 Case law

in Arizona holds that "subfiow," that subterranean part of a river which is directly connected

to the surface of the river, is appropriable. Separating subflow from percolating waters posed

a problem for the court handling the adjudication proceedings. In 1988, Maricopa Superior

42 Subflow is defined as underground water that is hydrologically connected to a surface
stream and that, when pumped, will appreciably diminish the flow of the stream. See
Maricopa County Municipal Water Conservation District No. 1 v. Southwest Cotton
Company (4 P.2d 369 (1931)).

43 See Joe Gelt "Managing the Interconnecting Waters: The Groundwater-Surface Water
Dilemma," 8 Arroyo 1, (University of Arizona, Water Resources Research Center,
December 1994) for a current discussion of this debate. See John D. Leshy and James
Belanger, "Arizona Law Where Ground and Surface Water Meet," 20 Arizona State Law
Journal 657-748 (1988), for an historical discussion of this issue.
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Court Judge Stanley Goodfarb adopted a 50%/90 day rule that determined that groundwater

is appropriable if, over a ninety day period, its removal from the underlying aquifer reduces

the flow of any nearby surface supply by more than 50% of the total volume pumped (Judge

Goodfarb's Groundwater Order, 1988). Such a rule was thought to help guide Department

of Water Resources in drawing a line around a water course, inside which the court would

know that it had jurisdiction over wells.

In 1993, the Arizona Supreme Court overturned on interlocutory appeal Judge

Goodfarb's decision, ruling it arbitrary and without factual support. The Court, relying

largely on Southwest Cotton's narrow concept of subflow, stated: "We realize this does not

solve the problems of equitably apportioning all available water in the state between

conflicting interests and claims of groundwater users and surface appropriators. We believe,

however, that in this area of the law, as much or more than any other, any appropriate change

in existing law must come from the legislature." (Interlocutory Review Opinion, Issue 11 2,

1993). Goodfarb then offered a definition determining subflow as saturated floodplain

alluvium, stating that wells that pump subflow or whose cones of depression reach the

subflow zone and affect a stream, are to be included in the Gila River adjudication. This

time/volume test is actually broader than Goodfarb's original 50%/90 day rule, and is

expected to incorporate more wells in the adjudication, despite complaints from cities, such

as Tempe, Prescott, Scottsdale, Chandler, and from the mining industry. Although all the

parties have submitted their briefs on the issue, the Arizona Supreme Court is not expected
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to rule on Goodfarb's most recent test until after the stay on the proceedings has been lifted.

In western states, filing a claim to water is the first step to ensure a water right. In

Arizona, there are approximately 66,000 claims filed in the Gila Adjudication alone. There

is typically a designated cutoff date for filing claims, as provided by statute. Many states,

such as Arizona, allow liberal intervention for those persons who miss the cutoff date for

filing a claim. In states where claims must be filed, there is usually a fee required as well.

In Arizona, a flat fee of $20 per claim is required. Fees are not imposed, however, on tribal

claimants.

States typically provide notice to all water users who may be impacted or harmed by

another party's claim in an adjudication. Yet, states have different approaches to notice.

Arizona, for instance, provided service on all property owners in the state. Upon identifying

the potential claimants, the director of the Depal tillent of Water Resources provided service

on all known potential claimants by mailing a copy of the summons by registered or certified

mail to over one million people. The Director must also provide this service on all unknown

potential claimants by publication of the summons at least once a week for four consecutive

weeks in a newspaper published in each of the counties within which interests in and to the

use of water may be affected by the general adjudication. Since the major service is now

complete in Arizona, water users currently seeking permits receive a new use summons

which requires them to file a claim in the adjudication proceeding.

The right to object and to appeal rulings is central to the public interest in
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adjudications. In Arizona, claimants may object to the final report conducted by Arizona

DWR. For example, 87,911 objections alone were received for the San Pedro watershed

hydrographic survey report." The special master conducts the hearings to hear such

objections. Each claimant has the right to file with the court written objections to the

master's report within 180 days of the date the master's report is filed with the court. Any

decision of the judge is appealable to the Arizona Supreme Court. There is also a process

of certification to the Arizona Supreme Court for difficult, cutting edge legal issues. In

Arizona, most appeals to the Arizona Supreme Court are from large parties, typically the

federal government, the state, cities, irrigation districts, mines, and utilities.

Interlocutory appeals are common in Arizona and Wyoming Interlocutory appeals

are appeals of a matter which is not determinable of the controversy, but the resolution of

which is necessary for a suitable adjudication of the merits. Any party to the Gila River or

Little Colorado River adjudication may petition the Arizona Supreme Court to review by

interlocutory appeal any ruling of the superior court. The trial court may also certify to the

Supreme Court questions deemed substantial and properly the subject of interlocutory

review. Such appeals allow for minor, exaggerated issues to be raised and resolved,

See Special Master John Thorson's "Case Management Order No. 1: Special
Requirements for Filing Numerous Objections to the San Pedro River HSR," (Phoenix,
AZ: Office of the Special Master, January 1992), which established a uniform objection
process to identify like issues for consolidations and in managing the contested cases.
For instance, there were some 2,200 objections to the format and preparation of the HSR;
21,000 objections raised over filing and ownership issues; 35,000 objections relating to
source of water; and 16,000 diversion and quantification issues.
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providing mid-course corrections. An example of an interlocutory appeal in Arizona was the

Arizona Supreme Court's interlocutory review of Goodfarb's 50%/90 day test for determining

whether underground water is "appropriable." 45

Arizona excludes de minimus uses, such as small domestic or stock-watering claims,

from the adjudication process. A major battle was fought in Arizona over small uses on the

San Pedro River. The Arizona legislature responded in 1995 by writing new legislation to

exclude such small uses. Small users were favored in the new legislation, requiring summary

adjudication of small, less than 15 acre-feet, stockponds, stockwatering uses, less than one

acre foot per year, and domestic uses, less than three acre feet per year. Judge Bolton

declared this section of the 1995 legislation unconstitutional, however, in her 1996 opinion.

The proceedings in the Little Colorado adjudication have been stayed since July

1994, as the Hopi, Navajo and Zuni tribes attempt to reach a settlement with other water

users. Judge Michael Nelson was appointed in February 1995, by Superior Court Judge Alan

Minker, to facilitate these proceedings. Meanwhile, the Gila proceedings have also been

stayed as of April 1995 by Judge Susan Bolton (who has replaced Judge Goodfarb), in

response to motions by many parties, including the United States, Roosevelt Water

45 Other issues selected by the Arizona Supreme Court for interlocutory review include:
procedures for filing and service of pleadings (issue #1), the appropriable standard for
determining water reserved for federal lands (issue #3), if non-appropriable groundwater
is subject to federal reserved rights (issue #4), if federal reserved rights holders enjoy
greater protection from groundwater than holders of state law rights (issue #5), and if
claims of conflicting water use must be resolved as part of the adjudication (issue #6).
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Conservation District, and Phelps Dodge Corporation.' These parties sought review of the

new state water code amendments. Proponents of the new legislation argue that it assists

small water users, clarifies ambiguities in state water law, and through the simplification of

adjudication procedures, may make completion of the proceedings possible. Challengers,

including the United States and several Indian tribes, counter that the new legislation

threatens their senior rights, cancels thousands of objections filed, and impermissibly focuses

adjudication efforts on federal and tribal water rights. In May 1995, the Arizona Supreme

Court accepted jurisdiction of a petition by the Arizona Indian tribes to reconsider the

constitutionality of the new statutes in a special action in In re Special Action (HB 2276) .

Oral arguments were heard in May of 1996 before Judge Bolton.

On August 30, 1996 Judge Bolton decided the challenges to the legislation passed

in 1995 by the Arizona legislature to modify the general stream adjudication statute and state

water code.' In her decision, Judge Bolton upheld some provisions of the legislation,

declared some provisions unconstitutional, and announced that some sections could only be

applied prospectively. She upheld the provisions of the legislation providing an additional

opportunity for persons to file statements of claim, relaxing the state's abandonment and

46 Judge Bolton decided to hear legal challenges in the new legislation and identified
six major issues for briefmg and argument: separation of powers doctrine, McCarran
Amendment jurisdiction, de minimus provisions, equal protection doctrine, role of DWR,
and severability of any invalid provisions from the rest of the statute.

47 See "Ruling Issued in Special Action," Arizona General Stream Adjudication Bulletin,
(Phoenix, AZ: Office of the Special Master, September 1996) for a comprehensive review
of Judge Bolton's August 30, 1996 ruling.
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forfeiture rules, revising the appointment process for special masters and the payment of the

master's expenses, excluding the public trust as an attribute of a water right to be determined

in the adjudication process, and allowing DWR to recommend water right attributes in its

watershed reports. Moreover, Judge Bolton upheld the legislature's statement of intent that

Indian and non-Indian federal claims should be adjudicated first.

Judge Bolton ruled several sections of FIB 2276 to be unconstitutional, including the

standard water duties for irrigation uses. She concluded that "DWR cannot be legislatively

mandated to report the quantities set forth in [BIB 2276] and the Court cannot be required to

decree these quantities without violating separation of powers." She also held that the

summary adjudication procedures for small uses violated the McCarran Amendment. Judge

Bolton rejected the federal parties' argument that the legislation was an integrated whole and

if any major provision was deemed unconstitutional, the remainder of the bill should also

fall. Instead the portions of BB 2276 that have been upheld will be applied retroactively.

Many provisions of HB 2276 were held to be prospective (that is, if prior law is ambiguous,

it may be evidence of legislative intent), according to Bolton, including A.R.S. § 45-141(B)

which prohibits a finding of forfeiture or abandonment when water is used on less than all

the land to which the right is appurtenant. Arizona BIB 2193, which was an attempt to clarify

the ownership of water rights on public land, was largely upheld by Judge Bolton. Yet, she

indicated that the specific allegations that JIB 2193 retroactively cancel the United States'

vested water rights must first be raised before DWR and then be reviewed judicially. Bolton
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concluded that if BIB 2193 conflicted with federal law, "federal law would unquestionably

supersede" state law.

Judge Bolton filed her decision in both the Superior Court and Arizona Supreme

Court, according to the Arizona Supreme Court's order of June 7, 1995, requiring the trial

judge to "identify and to resolve, subject to the special appellate procedures applicable to this

case, those issues that must be expeditiously resolved." On October 3, 1996, Judge Bolton

also certified her decision to the Supreme Court under the special rules for appeals in the

general stream adjudication. The Arizona Supreme Court gave the parties until November

22, 1996, to respond to the certification. The San Carlos Apache Tribe, Tonto Apache Tribe,

and Yavapai Apache Nation have requested a stay in the implementation of the adjudication

statutes passed by the 1995 Arizona legislature, and suggested that the Supreme Court should

review every aspect of Bolton's decision. Moreover, the tribes have requested compensation

for attorney fees in this case, totaling approximately $1.1 million. Other parties, such as the

Salt River project, seek a more limited consideration of the trial court decisions. The

Arizona Supreme Court met in a private conference in late December 1996 to discuss the

stay requested by the tribes. At that time, the Court denied the Tribes' request for a stay of

enforcement and deferred the Tribes' motion for attorney's fees until the conclusion of

proceedings in connection with the certification of Bolton's August 30, 1996 order. The

Arizona Supreme Court has announced that it will hear oral arguments in February 1998.

The future of general stream adjudications in Arizona remains uncertain, indicating the
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complexity and conflict characteristic of the hybrid regime.

For(u)m Follows Function

Each adjudication regime presented here provides for a particular forum where

adjudications occur. For example, with the judicial regime the role of other parties, such as

the state agency, are minimized while the state courts are emphasized. The forum then

dictates the process, or function, by which a state adjudicates a water right. Under

Colorado's judicial regime, a water user is in contact primarily with the judicial branch of

government - from the clerk of the court to the referee to the water judge. Under Wyoming's

administrative regime, a water user goes almost entirely through the State Board of Control,

unless he/she elects to appeal the state's determination, as deemed by the Board. Under

Arizona's hybrid regime the process is a bit more complicated with water users in contact

with both the Depal ment of Water Resources and the special master. The process indeed

differs for water users across forums.

Moreover, the functions assigned to a state agency clearly differ from those typically

assigned to the judiciary. A state agency is generally involved in: (1) joinder of claims,

where a party asserting a claim to relief may join as many claims as they have against an

opposing party; (2) receipt of claims to water rights; (3) examination of the water system

and uses; (4) initial determination of water rights; (5) participation in judicial resolution of

contested matters; (6) preparation of decrees; and (7) administration of water rights. The
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judicial procedures addressed by the statute usually include: (1) jurisdiction, the power of the

court to decide a matter in controversy; (2) venue, the place in which an injury is declared

to have been done; (3) notice and joinder, the uniting or coupling together; (4) parties; (5)

pleadings, the formal allegations by the parties to a lawsuit of their respective claims and

defense; (6.) burden of proof, the duty of proving facts in dispute on an issue raised between

the parties in a cause; (7) evidence; (8) reference, the act of referring a case to a referee or

master to find facts and submit report to the court; and (9) contents of decrees (Krogh,

1995:17).

In practice, however, agency and judicial activities have blurred the distinction

between pure judicial and integrated system. Regimes may have started out with clear

distinctions, but over time they have moved increasingly towards similarity. This has been

the case in Wyoming, in particular, where a historically administrative approach has

incorporated judicial tendencies for the Big Horn River adjudication. The court in the Big

Horn River adjudication adopted the statutory administrative procedure as a preliminary

determination procedure for state-issued permits in a pre-trial order. This occurrence

complicates any analysis of adjudication regimes, particularly a comparative approach as

illustrated by this research. The state representatives that a water user faces when

adjudicating a water right clearly differ across regimes While the process also differs, it

does so less substantially. That is, all adjudication regimes are characterized by notice to

water users, exemptions from proceedings, fees to register a water user's claim, objections
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to the decisions of a state representative, and appeals to a court.

With western states moving in the hybrid direction, it is important to consider how

the competition between administrative agencies and their judicial counterparts characterizes

adjudication proceedings in the West. This is apparent in Arizona. For example, in a memo

of testimony before the Joint Select Legislative Committee on General Stream Adjudications

of the Arizona Legislature, DWR had this to say about the role of the Special Master:

"At present, the Special Master is controlling the course of the litigation. He
conducts his business in a strictly formal, courtroom atmosphere, receives briefs
and evidence on fundamental aspects of Arizona water law, and issues formal
written decisions purporting to have binding effect on all future proceedings. Some
parties believe that the Special Master should act more informally. Some believe
that the Special Master's role should be limited to the finding of fact rather than the
resolution of broad principles of Arizona water law."

As a solution to this problem, DWR recommended the following:

"The Legislature could amend A.R.S. § 45-256 and 257 to clarify the respective
responsibilities and relationship between the courts, the Special Master, and DWR.
Another alternative would be to eliminate the role of the Special Master in favor
of a settlement judge or facilitator to conduct mandatory settlement conferences
between the parties..."

As to their role in adjudications, DWR argued:

"Although the adjudication statutes list certain specified tasks to be performed by
DWR in the proceedings, the statutes are limited in their explanation of DWRis role
in the greater scheme of the process. Some parties believe that DWR is being
underutilized and that much of the work already accomplished by DWR is being
redone by the Special Master" (Linser and Olson, 1994).

Representatives from the administrative side obviously argue for an administrative

approach to adjudications. Steve Erb, Chief of Arizona DWR's Adjudication Division, for

example, maintains that the process is so slow in Arizona because of the lawyers and judges
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involved in the process." He argues that the courts are not used to being managers - and that

the law does not effectively provide for this. According to Erb, judges are too constrained

to make good decisions. Administrative agencies, such as DWR, however, are quite

prepared to be managers, according to Erb. Michael Pearce, Chief Counsel for DWR,

maintains that "adjudications call for a unified team effort on the part of the state agency and

the court. Courts do not have sufficient committed resources to do it alone. Similarly, the

agency cannot do it alone because of the complexity associated with federal and Indian

rights!"49

This is not to say that judicial or administrative regimes are free of such competition.

In Wyoming there is an obvious tension between the state agency and the special master's

office. Here the court, which authorized the designation of a special master, has tended to

ally itself with the special master, thereby further alienating the administrative agency. The

judicial regime, characteristic of Colorado, is perhaps the least susceptible to such

competition with the state agency, providing a clear administrative function free of the

conflict that is representative of the court proceedings. Overall, the hybrid regime illustrates

the tensions expected when different governmental bodies share responsibility. Most

western states, including seven of the current twelve states conducting adjudications, have

" Interview with Steve Erb, Arizona Department of Water Resources, Chief of
Adjudications, Phoenix, Arizona, July 9, 1996.

' Interview with Michael Pearce, Arizona Department of Water Resources, Chief
Counsel, Phoenix, Arizona, July 9, 1996.
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adopted the hybrid regime and thus such conflict is common. As one commentator has

noted, "the fact that much of the responsibility has been delegated to agencies indicates that

the desirability of leaving the judicial system unencumbered with the technical aspects of

determination proceedings has been recognized by the courts and legislatures of most

Western states" (Waldrip, 1966:177).

Conclusion

Adjudication procedures typify the continuing conflict between branches of

government, a characteristic of the separation of powers doctrine. The issue of forum for

these proceedings has long been debated both within states and at the national level. Since

it is the forum that dictates process, or function, it is important to investigate both the forum

and the process of adjudication proceedings. In doing so, this analysis displays minor legal

and technical distinctions across adjudication regimes, in the form of notice, exemptions,

fees, objections, and appeals. The path that a water user must follow in attempting to obtain

an adjudicated water right differs across models. A water user faces different state

representatives based on the forum followed within his/her state. This influences the process

a water user encounters, but it doesn't lead to great substantive differences across regimes.

With this in mind, I now turn to an evaluation of adjudication institutions.
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CHAPTER FOUR

AN EVALUATION OF GENERAL STREAM ADJUDICATION INSTITUTIONS

The most profound decisions about justice are not made by individuals as such,
but by individuals thinking within and on behalf of institutions.

-Mary Douglas

General stream adjudication institutions vary across western states. Water users

experience minor procedural differences under the judicial, administrative, and hybrid

regimes in terms of the notice they receive, their exemptions from adjudication proceedings,

the fees they pay to register a claim, their objections to the decisions of administrative agency

or special master, and their appeals to a state or water court, as outlined in Chapter Three.

All three regimes have been upheld by their respective state courts, yet clearly tensions exist

between the institutional actors involved in these proceedings.

While scholars have evaluated these institutions in different ways, no evaluation has

included the perspective of public participation. Such an evaluation is critical to any

discussion of the reallocation of water in the New American West. In the discussion below,

a number of characteristics are analyzed including: (1) performance measures of these

institutions and proceedings; (2) the burdens and benefits these proceedings present to water

users; (3) the degree of public participation in these proceedings; and (4) responsiveness to

changing values. This evaluation asks which adjudication regime minimizes burdens and

maximizes benefits. That is, which regime is the most stable, the most time efficient and the

most cost-effective? Which regime provides for the greatest amount of public participation
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in these proceedings? Which regime is the most responsive to changing values, including

urban and environmental interests?

Performance Measures

A performance evaluation of adjudication institutions and proceedings looks at the

stability, time efficiency, and cost-effectiveness of these regimes.

Stability

Stability indicates how a particular regime endures over time. Regimes that

experience frequent radical statutory changes are presumed to be less stable than regimes

that experience fewer and more incremental changes. See Table 4.1 for changes in

adjudication statutes in the three states.

Table 4.1 here
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Table 4.1
Changes in Adjudication Statutes:
Colorado, Wyoming, and Arizona

Colorado
(1919-1995)

Wyoming
(1919-1995)

Arizona
(1919-1995)

Incremental
Change*

20(80%) 25(86%) 11(61%)

Radical
Change**

5(20%) 4(14%) 7(39%)

* Incremental change is characterized by minor adjustments to existing institutions.
** Radical change is characterized by the creation or abolition, or the major reorganization of an institution.

The Colorado legislature has passed legislation impacting the allocation of water resources

twenty-five times since 1919, with only five actions, or 20% of the actions, being radical in

nature. In Colorado several of the incremental changes relate to the study of water issues

within the state (1967, 1987). The Wyoming legislature has passed similar legislation

twenty-nine times since 1919, with only four actions, or 14% of the actions, being radical

changes. Examples of such radical change in Wyoming include the establishment of water

districts (1933) and the initiation of a modern stream adjudication (1977). The majority of

the incremental changes in Wyoming clarified administrative procedures (i.e. how to tabulate

and publish adjudicated water rights (1941, 1943, 1947, 1969)) and more recently involved

the allocation of money for attorneys' fees to represent state water rights (1976, 1979, 1980,

1985). The Arizona legislature, by comparison, has legislated only eighteen times since

statehood in 1919; however, 39% of the actions have been radical. Early actions include the
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creation of a State Water Commission (1919) and the allocation of funds to the State Land

Office to make surveys of water resources (1945). Yet, since 1962 Arizona has made several

radical changes with regard to the management and allocation of water resources, including

the designation of a State Water Engineer (1962), the abolition of the Arizona Interstate

Stream Commission (1971), the transfer of power from the State Land Department to the

Arizona Water Commission (1979), the creation of a water registry (1986), and the recent

procedural changes (1995) still under review by the Arizona Supreme Court.

Changes in Colorado and Wyoming have been more incremental than radical. Water

users under these regimes can feel the most assured of the forum and process in their states.

It seems that Arizona, representing the hybrid regime, experiences the most radical changes,

and hence, is the least stable regime. Yet, it is important to note that adjudications in

Arizona are a relatively new phenomenon and the actors in adjudication proceedings are

likely to continue to tinker with their institutions, trying to find the best balance between

institutions and actors. Adjudication statutes in both Colorado and Wyoming were most

radically altered in the initial years of their adjudication proceedings.

Time Efficiency

In addition to an analysis of adjudication in terms of stability, adjudication regimes

can also be analyzed in terms of time efficiency. See Table 4.2 for Time and Cost Factors:

Colorado, Wyoming, and Arizona for an overview of the progress of adjudications.
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Table 4.2
Time and Cost Factors:

Colorado, Wyoming, and Arizona

Colorado Wyoming Arizona

Years of
Adjudication
Activity

119 years (1879) 107 years (1890)
Big Horn — 20 years

(1977)

23 years (1974)

Rights
Adjudicated/
Acre Feet of
Water

Approximately 18
million acre feet of
water was diverted in
1995, roughly
equivalent to the
amount of water
adjudicated for state-
based water rights.
All state-based rights
are deemed to be
adjudicated.

For the Big Horn
500,000 acre feet
adjudicated for the tribes
with Walton rights still
to be adjudicated.
All state-held rights are
subject to an on-going
administrative
adjudication. These
figures are not available.

Settlements with four
tribes has led to the
adjudication of
235,000 acre feet of
water.

Unadjudicated
Water Rights
Remaining

Federal reserved rights
remain unadjudicated
for an unknown amount
of water.

Walton rights
(approximately 13,000
claims for an unknown
amount of water) remain
unadjudicated in the Big
Horn system.
Figures are not available
for the ongoing
administrative process.

All state-based water
rights remain
unadjudicated
(estimated at 237,000
acre feet claimed or
15% of the estimated
annual surface water
supply of the Gila and
Little Colorado
Rivers) as do
remaining federal and
tribal rights.

Estimated Total
Dollars Spent
(1987-1997)*

$6 5 million $23 million (for Big
Horn only)

$180 million

*These figures are rough estimates of the total dollars spent on adjudications across all parties.
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Colorado has been adjudicating since 1879 with virtually all state-based rights

adjudicated in the seven water divisions within the state.5° This includes approximately 18

million acre feet of water diverted in 1995 (Annual Report, 1996). Water diversions differ

by year, however, based on the availability of water. In 1993, for example, only 15 million

acre feet was diverted across all uses. This figure provides a rough estimate of total water

adjudicated in Colorado. Water courts handle primarily changes in use and augmentation

plans today. Adjudication proceedings in other western states, including Arizona, Idaho,

Montana, and Wyoming, face a different challenge -- they are attempting to catch up with

states, such as Colorado, that have been consistently adjudicating for over 100 years.

The Big Horn River adjudication in Wyoming, a judicial adjudication, began in 1977

and has led to the adjudication of 500,000 acre feet for the tribes involved. Walton rights in

this adjudication have not yet been resolved but they are minor allocations of water. It is

impossible to even calculate the volume of water adjudicated in Wyoming's ongoing,

statewide administrative adjudication process. According to Nancy McCann, with the

Wyoming State Engineer's Office, these figures are displayed in volumes of agency books

and there is no official tabulation available.'

In comparison, Arizona has been pursuing a modern adjudication of water rights

50 There are approximately 100,000 active rights in Colorado. This includes about
561,000 cfs in total direct flow decrees and 30,825,000 acre feet in total storage decrees.

51 Telephone interview with Nancy McCann, Wyoming State Engineer's Office, Water
Division #3, Supervisor, July 15, 1997.
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since 1974 with few rights actually adjudicated. The only rights adjudicated thus far are for

235,000 acre feet of water for four Congressionally-approved Indian settlements, including

the Salt River Pima-Maricopa Indian Community settlement, the Fort McDowell Indian

Community settlement, the San Carlos Apache Tribe settlement, and the Yavapai-Prescott

Tribe settlement. 52 There is approximately two million acre feet of surface water within

Arizona that is subject to adjudication.

In the three states studied, there are significant deviations between the actual

practices of water users in the field and the information recorded in the office of the water

administration officials. Appropriators tend to overstate their water use when making a

claim. Water users would prefer to err in their favor, and request the amount of water they

could possibly irrigate in future years as opposed to actual current use. In many states, paper

claims exceed the amount of water actually used. In Wyoming, this is particularly evident.

In 1955, the records of the State Engineer showed that the adjudicated, direct flow water

rights from the Little Laramie River totaled 417,000 acres, but the acreage actually irrigated

by direct flow from the Little Laramie was only 200,000 acres, which is only 48% of the

adjudicated acreage. In the North Platte River Basin in central and eastern Wyoming, direct

flow surface water rights are adjudicated to 890,554 acres, but only 569,131 acres, 64% of

the adjudicated acreage, were actually irrigated as of 1967 (McIntyre, 1970). In Arizona,

52 Most of this is surface water but it does include some Central Arizona Project water
and groundwater, pursuant to a groundwater management plan compatible with Arizona's
Groundwater Management Act.



127

Indian claims exceed three million acre feet of water although in all of the state there is only

two million acre feet of water available in total." Colorado, in comparison, makes every

effort to assure that water records and reality match. The division engineer in each of

Colorado's seven water divisions makes and updates a tabulation of decreed water which is

filed in court and subject to protest. The engineer also periodically determines abandonments

and incorporates new rights and changes in use into the tabulations. While this is

occasionally calculated in each water division, there is no attempt made by Colorado's

Department of Natural Resources to tally this data and compare across years.

Streamflow in any given year also complicates this analysis. Wyoming experienced

a wet year in 1997, almost 400% above last year's flow, resulting in little conflict and

abundant supply. In a drought year, however, an adjudicated water right may mean nothing

to a water user. In hot months, such as July and August, a number one water right may not

even receive its allocated flow. To compound the problem, water records frequently do not

display the extent to which the lands upon which water is applied correspond to the lands to

which water rights are adjudicated. Commonly there are uncertain, incomplete and

inaccurate descriptions of land in old water right applications.

Many rights remain unadjudicated in Colorado, Wyoming, and Arizona. In

Colorado, federal reserved rights remain unadjudicated. It is unclear how this will impact

the final adjudication of water rights in this state. In Wyoming, approximately 13,000

53 Telephone interview with Don Gross, Arizona Department of Water Resources,
Surface Water Management Division, Program Engineer, May 20, 1997.
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Walton claims for an unknown amount of water remain unadjudicated in the Big Horn River

adjudication. All state-based rights, outside of the Big Horn adjudication, are subject to

Wyoming's administrative process. The State Engineer's Office in Wyoming has no figures

available in terms of how many of these rights have been adjudicated and how many remain.

In Arizona, all state-based water rights, which are estimated at 237,000 acre feet of water,

remain unadjudicated.

The resolution of Indian reserved rights is critical to a successful modem

adjudication. Where money has been somewhat plentiful, particularly in Arizona, Indian

reserved rights disputes have been settled with few complications. Arizona enjoys a large

American Indian presence, with nineteen Indian reservations, comprising some twenty

million acres of land (Folk-Williams, 1982:32). There have been settlement activities

concerning Indian reserved rights in both the Gila River and the Little Colorado River

adjudications. By 1992, four settlements prompted by the adjudication had been ratified by

Congress, settling claims of the tribes. 54 These include the Salt River Pima-Maricopa Indian

Community Water Rights Settlement Act of 1988, 55 the Fort McDowell Indian Community

54 Arizona is well-known for its Indian water settlements. Other settlements include the
Ak-Chin Settlement, ratified by Congress in 1978 and amended in 1984 and then 1992,
and the Southern Arizona Water Rights Settlement Act of 1982. These settlements were
not spurred by the threat of general stream adjudications, however, and hence, will not be
addressed here.

55 This agreement involves a number of water transfers and leases between water users in
Phoenix, the Salt River Project and other water providers. The reservation is allocated
122,400 acre feet of water and the Act provided a $47,470,000 trust fund for those tribes.
The water the reservation is to receive include stored SRP water, Central Arizona Water
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Water Rights Settlement Act of 1990, 5' the San Carlos Apache Tribe Water Rights

Settlement Act of 1992,57 and the Yavapai-Prescott Indian Tribe Water Rights Settlement Act

of 1994. 58 Negotiations are still underway with the Little Colorado River adjudication. The

parties in this adjudication have been meeting regularly since the early 1990s in an attempt

to settle these disputes. No settlement has been reached but Judge Allen Minker continues

to order the submission of status reports and he has agreed to allow the negotiations to

continue through December 1997. Yet, recently Judge Nelson has admitted that settlement

(CAP) water, groundwater, and water from the Roosevelt Water Conservation District.
Pub. L. 100-512, 102 Stat. 2549 (1988).

56 This settlement provides an annual entitlement to 35,950 acre feet of water from the
Verde River, CAP and storage rights. Long-term leases of the tribe's CAP water
allotments allow for the flexible use of available CAP water supplies among central
Arizona's water users, while at the same time providing an incremental source of income
for the tribe. The Act quantifies the reserved water rights of that tribe in a manner that
permits expanded irrigated agriculture on the reservation from 700 to 4,000. Pub. L. No.
101-628, 104 Stat. 4480 (1990).

57 The tribe is awarded an annual entitlement to 71,435 acre feet of water from various
sources, including the Gila River, the Salt River, and CAP. The 64,135 acre feet of CAP
water may be leased off-reservation within Pima, Maricopa and Pinal counties. In
addition, groundwater may be pumped from under the reservation. Pub. L. No. 102-575,
106 Stat. 4740 (1992).

58 Under this settlement, the Secretary of the Interior is authorized to transfer the tribe's
CAP allocation to a third party. The proceeds of this sale will then be used to purchase
water service for the Tribe from the City of Prescott in perpetuity. The Yavapai-Prescott
Tribe will also receive "an absolute priority right" from the City of Prescott to purchase
550 acre feet per year in times of shortage. Another component of the settlement
agreement requires the Chino Valley Irrigation District to allow the Yavapai-Prescott
Tribe to perpetually divert, store, and use a portion (one half of the first 1,100 acre feet
per year) of the District's entitlement to Granite Creek water. Pub. L. No. 103-434, 108
Stat. 4520 (1994).
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is not likely this year and state and federal funds are needed if settlement is to be reached. 59

There are many benefits to settlements, since they are less expensive,' less lengthy

and less hostile than adversarial litigation. "While water rights litigation often gets stuck in

petty procedural issues, negotiations can skirt the procedural issues and save court time, trial

expenses, and emotional energy by moving immediately to substantive issues" (Brienza,

1992:168). Thorson points to several benefits of negotiated settlements, including vesting

decision making in the parties; expanding of the basis of decision making; expending the

process of communication and cooperation to other endeavors; and allowing the parties to

be responsible for the negotiated settlement (Thorson, 1986:44). Secretary of the Interior

Bruce Babbitt has announced recently that Indian tribes should join forces to seek regional

solutions or settlements of their Indian water rights claims, in the light of budget cuts from

a hostile Congress and the attitudes of western politicians and water interests (Bagwell,

1997). Settlement activities in Arizona represent a success in terms of the resolution of

conflict and the reallocation of water. There are no Indian settlements in Wyoming relating

to the adjudication of water rights; parties have relied on litigation instead to shore up water

59 Telephone interview with Judge Michael C. Nelson, Apache County Superior Court,
Presiding Judge, February 3, 1997.

' Settlements, nonetheless, carry a heavy price-tag. According to William Swan, with
Interior's Solicitor's Office, the federal government has spent about $50 million in the
Salt River settlement alone. Since the late-1980s, Swan maintains that the Bureau of
Indian Affairs has spent about $500,000 per year in Arizona alone on possible
settlements. Telephone interview with William Swan, United States Department of the
Interior, Solicitor's Office, Phoenix Field Office, former Attorney, January 30, 1997.
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rights in the Big Horn River system. Although settlement activities may initially slow the

process, they promise to resolve disputes and ultimately settle the most pressing issues in the

long run.

Cost-effectiveness

Adjudication proceedings cost millions of dollars, and in most states they are far from

completed. Financial information is surprisingly incomplete as there is no systematic effort

to better document the cost of these cases. Thus, it is difficult to measure efficiency. See

Table 4.1 for Time and Cost Factors: Colorado, Wyoming, and Arizona for an overview of

the cost-effectiveness of adjudications in these states.

There is virtually no financial data available for Colorado's adjudications. Since

1987, approximately $235,000 each year has been appropriated for personnel services for the

water courts.' This fails to account for operating expenses, however. The State Engineer's

Office spent $425,000 for adjudication-related work in 1996-97, excluding engineering

costs. 62 It is unclear how much has been money has been spent by water users seeking a

decreed water right. The water courts collect the fees associated with requesting a decree yet,

there is no data available on how much has been collected within or across divisions.

61 These figures have been provided by Lauri Shera with the Financial Services Division
of Colorado's state courts, May 1997.

62 These figures have been provided by Will Burt with the Colorado State Engineer's
Office, July 1997.
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Finally, the federal government offers no estimate of expenses incurred by Colorado's

adjudication process. However, since these rights have not yet been incorporated into the

process, little federal money has likely been spent thus far. From this, it seems that from

1987 to 1997 alone, Colorado's' adjudications have cost approximately $6.5 million.

The Big Horn River adjudication in Wyoming is in its seventeenth year and is

expected to take a remaining three to five years to resolve the Walton rights and Phase Three

state-held rights. A conservative estimate, from those involved in the proceedings, of over

$20 million is presumed to have been spent by the state on the Big Horn adjudication alone.°

For the 1995-96 year, Wyoming's state engineer budgeted about $870,000 for all three phases

and Walton cases, plus an additional $94,000 for settlement money.' In 1997, Wyoming's

Office of the State Engineer received a standard operating fund for adjudications, eliminating

the need for special funding from the Wyoming legislature each year. The Wind River tribes

estimate that by 1989 they had spent more than $9 million defending their water rights

against the State of Wyoming The United States Justice Department spent approximately

$864,000 and the Bureau of Indian Affairs spent an additional $1.9 million.° There is no

total figure on dollars collected in claimant's fees available, but some 8,500 rights were filed

63 This estimate has been provided by Ramsey Kropf with Wyoming's Special Master's
Office, although this is not her estimation.

64 These figures have been provided by Nancy McCann with Wyoming's State
Engineer's Office, May 1997.

65 These figures have been provided by Ramsey Kropf with Wyoming's Special Master's
Office, January 1997.
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in the Big Horn at a $25 filing fee per claim. State court expenses, including the Special

Master's Office, total approximately $1.3 million from 1986 to 1998. 66 Wyoming's Board

of Control requested $808,000 for the 1997-98 budget year for the Big Horn adjudication.

The Board has an annual budget of around $5.7 million, of which some of the money goes

to the adjudication of water rights for the state's administrative process, although there is no

specific budget line for administrative adjudications. 67 There is not a separate line in the

Board's budget indicating funds earmarked specifically for adjudications. The state of

Wyoming assessed its overall expenditures to be $9 million in the Big Horn alone." All of

this money was spent mostly on legal and consulting fees. In the Big Horn River

adjudication, the attorneys involved have taken control of the litigation, allowing the

proceedings to be bogged down. As a result, the Big Horn adjudication has become known

as the "Lawyers' Relief Act," totaling about $23 million for this adjudication alone from

1987 to 1997.

Arizona's modern adjudications have been pending for about twenty years. One

attorney estimated that state agency expenses and attorney fees incurred by the major parties

since 1974 total somewhere between $50 million and $100 million, yet no official calculation

66 These figures have been provided by Holly Hansen with Wyoming's State Auditor's
Office, May 1997.

67 These figures have been provided by Allan Cunningham with Wyoming's Board of
Control, July 1997.

68 This figure was provided by Ramsey Kropf with Wyoming's Special Master's Office,
although it is not her estimation.
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has been produced.° The Arizona legislature's recent action in 1995 is expected to further

delay the adjudications proceedings by approximately three years. 7° From 1988 to 1993,

DWR was budgeted roughly $1.5 million per year and employed some forty full-time

employees for adjudication-related work, primarily to serve process and to initiate

investigations. This budget has been drastically cut and DWR's adjudication staff is now

around eight full-time employees, signaling the department's disillusion with the state of the

current proceedings. Yet, overall at least some $10 million has been spent by DWR on

adjudications.' Since 1990, over $1.1 million has been allocated to the Office of the Special

Master." Federal parties estimate to have spent some $65 million in Arizona, including

funds expended by the Bureau of Indian Affairs and the Department of Justice, Phoenix

Office.' Indian tribes in Arizona recently requested reimbursement of attorneys fees' in the

special action, requesting some $1.1 million, although the Arizona Supreme Court denied

this motion in December 1996. Approximately $110 million has been awarded to the tribes

° This figure was provided by John Thorson with Arizona's Office of the Special
Master, May 1997, although it is not his estimation.

70 As quoted by Stanley G. Feldman, Arizona Supreme Court, Chief Justice,
Memorandum to Senators Goudinoff and Hamilton, September 1, 1995.

7 1 These figures have been produced in part by Ron Gray with Arizona's Department of
Water Resources, July 1997.

72 These figures have been provided by John Thorson with Arizona's Office of the
Special Master, May 1997.

73 This is derived from a rough estimate provided by William Swan with the United
States Depaitment of the Interior, Phoenix Field Ofice, January 1997.
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involved in the four congressionally-approved settlements.' It is estimated that about $1.9

million has been collected in claimant's fees.' However, there are no data available on

attorney expenses for water users other than for the tribes. When all of this figures are

combined, given the inexact nature of these estimations, a low estimate of $180 million has

been expended on adjudications in Arizona from 1987 to 1997 alone.

Unfortunately, the estimated total dollars spent on adjudications per state must be

taken with a grain of salt. There is no formal data gathering procedures in many states. This

makes comparison difficult but it is also quite instructive. The very fact that total dollars

spent on adjudications over the last ten years has never been calculated within or across

states explains much about our current state of adjudication evaluation. All three

approaches, the administrative, judicial, and hybrid, provide an array of benefits and burdens

for claimants, which will be considered next.

Burdens and Benefits of Adjudication Regimes

General stream adjudications need to be evaluated in terms of both the burdens and

benefits they provide to citizens in western states. The burdens to users include: (1) the

It should be noted that this estimate includes the $110 million awarded to the tribes in
the four congressionally-approved settlements and this money comes from water
development and economic development funds from both the state of Arizona and the
federal government, although the federal government pays the majority of these costs.

75 These figures have been provided by John Thorson with Arizona's Office of the
Special Master, May 1997.
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possible loss of a water right; (2) the uncertainty created by the proceedings themselves; (3)

the conflicts erupting between neighbors that may otherwise not occur; (4) the bureaucratic

procedures and delay; and (5) the enormous financial expense. The benefits of these

proceedings include: (1) providing a comprehensive procedure for the accurate definition of

water rights and the determination of those rights; (2) settling disputes between parties by

preventing piecemeal litigation; (3) they assure the value of water right for a owner; (4)

providing a means to bring action against a junior appropriator who may be breaking the law;

and (5) offering some sense of finality to the assertion of claims to the right to use water.

There are two general burdens that characterize all three adjudication regimes,

including the filing of claims and the retaining of an attorney. In all three states, a claimant

must file a claim to water to seek a determination of a water right. In Arizona, this involves

paying a $20 claimant fee and completing a form. In Colorado, claimants petition for an

adjudication of their water right with the clerk of the water court. And in Wyoming, a

claimant files an application for a permit with the state engineer's office and the state then

investigates existing permits and recommends a water right to the court. In all three states

this may be done without legal counsel. But as Arizona's publication for potential claimants

warns, "consider retaining an attorney to advise you or represent you in these proceedings.

General stream adjudications are complicated legal proceedings. While not every person in

the adjudications needs an attorney to participate effectively, many persons do need

assistance or representation. At a minimum, seriously consider a consultation with an

attorney for assistance in understanding the proceedings and your interests in the
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adjudications" (Background Information, 1994:8). Water users, to enter the adjudication

process, must file a claim, and frequently must also retain an attorney.

Specific water users differ in the benefits and burdens they encounter under the

various regimes Traditional76 water users tend to benefit from a more administrative

approach while Indian tribes fare well in courts, particularly federal courts. Settlement of the

West by Anglo settlers was predicated on an agrarian economy. Agriculture continues to

hold special significance in the West. By 1939 approximately 24 million acres of land had

been developed for irrigation in the seventeen western states, indicating that irrigated

agriculture had taken firm root in the West (Schad, 1990). A total volume of 177 million

acre feet of water was withdrawn in the 17 contiguous states west of the 100th meridian in

1985, about 80% of which was used for agriculture. In Arizona, approximately 84% of all

water consumed is for agricultural purposes. In Colorado, about 92% of all water historically

has been used for irrigated farmland. In Wyoming, about 98% of water is used for

agricultural purposes. All three states have intensively developed agricultural systems. Yet,

in Arizona alone agriculture accounts for only about 2.5% of the gross state product. When

compared to mining and manufacturing, in terms of water use, agriculture fares poorly. For

example, forty-eight acre feet of water is required to produce $1,000 worth of alfalfa in

76 Traditional water users in the West generally refer to farmers, miners, and ranchers. It
is in fact a contradiction to refer to these users as the "traditional" water users of the
West. The real traditional users are the American Indians, Spanish settlers, and early
Mormon settlers. For the purposes of this paper, traditional water users are meant to
include farmers, miners, and ranchers, who hold state-based rights to use water for these
purposes. Nonetheless, this distinction should be noted.
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Arizona, whereas mining or manufacturing require only one acre foot to produce the same

income (Waterstone, 1990:30).

Irrigation districts typically develop and distribute water at the local level, supplying

water to over 50% of the irrigated acreage in the West. Irrigation districts are organized to

provide local control over irrigation and to secure financing for expensive water projects.

They are given broad discretionary powers to fulfill the purpose of supplying water for

irrigation. They are also given the ability to raise funds for large water supply projects

through compulsory property assessments, taxes, issuance of bonds, and the sale of

electricity. Often irrigation districts receive tax-exempt status. Generally, irrigation districts

have adequate financial mechanisms to carry out their purposes.

Many irrigation districts have experienced changes in water demands and uses. For

example, the Northern Colorado Water Conservancy District, which apportions water used

for irrigation to more than 120 ditches and 60 reservoirs, has begun to serve urban as well

as the traditional agricultural uses by servicing eleven urban communities. This District has

also helped to build the Windy Gap Project, a transbasin diversion project diverting water

by pipeline from the Colorado River to provide the cities of Boulder, Longmont, Loveland,

Estes Park, Fort Collins, and Greeley, at the cost of $84 million.

In Colorado, the Uncompahgre Valley Water Users Association is preparing to

construct the AB Lateral Hydropower Facility, a hydropower development project to be part

of the Uncompahgre Valley Reclamation Project, a Bureau of Reclamation project dating

back to 1903. Essentially, the project entails the construction of one large underground
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pipeline that will divert water from the South Canal and run it through a newly constructed

power facility. The Bureau of Reclamation, in its record of decision, gave conditional

approval to the Association but the Association is still awaiting a Section 404 permit from

the United States Army Corps of Engineers. All parties involved, including the National

Park Service, the Army Corps, the Bureau of Reclamation, the Forest Service, and the

Colorado Water Conservation Board, have been involved in a negotiated agreement, meeting

several times a year since 1990 to discuss the relevant issues, including the project's impact

on the Curecanti National Recreation Area in Gunnison, Colorado. The Association has yet

to enter into a contract for the sale of power, but development interests have paid over $6

million in advance studies to assure the Association of future profits, guaranteed to be a

minimum of $150,000 per year for the irrigation district.'

Irrigation interests, often in the form of irrigation districts, dominate water politics

in western states. This is true in Arizona, where the Salt River Project (SRP) is a major actor

in Arizona water politics. The water district is comprised of two organizations, the Salt River

Valley Water Users Association and the Salt River Agricultural Improvement and Power

District, and had its beginnings over one hundred years ago with the private capitalization

of the Salt River Valley Canal Company in 1875. The Salt River Valley Water Users

Association is the trustee for the landowners whose water rights are pledged as security for

repayment of obligations from federal construction of water storage facilities along the river.

' Interview with Jim Hokit, Uncompahgre Valley Water Users Association, Manager,
Montrose, Colorado, May 21, 1996.
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The Salt River Agricultural Improvement and Power District manages the 13,000 square mile

watershed of the Salt and Verde Rivers in cooperation with the United States Forest Service,

operates and maintains the dams and canals for distribution to the project's 250,000 acre

service area, and manages and markets electrical power generated by the system. The project

typically delivers over one million acre feet per year to the Salt Valley, of which

approximately 75% is used for irrigation and less than 25% is delivered to municipalities.

Approximately two-thirds of Phoenix's municipal water is supplied by the Salt River Project.

SRP pays for its operations through revenues and fees, the greater part of which come from

the sale of electricity. Revenue for the sale of electricity is about $800 million a year, while

revenue from water is about $20 million. It is the policy of SRP that income generated from

power sales subsidizes the cost of water delivery. SRP is not free to wholesale water in the

region, but can only deliver water within project boundaries.

SRP had a tremendous impact on Arizona's recent adjudication legislation. SRP

submitted its proposed legislation, to radically alter Arizona's adjudication proceedings and

institutions, to the Joint Select Committee of the Arizona Legislature in May, 1994. The

intent of its proposal was to "significantly reduce the litigation costs associated with the

adjudication process, and, in particular, expedite the process and ease the burden that this

proceeding has placed on smaller claimants" (Salt River Project Memo, 1994:8). Several of

the SRP's recommendations were accepted virtually verbatim by the Arizona legislature. For

example, regarding the effect of the settlement of Indian claims on state-held rights, SRP's

proposal reads:
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"Contributions of water by an appropriator to an Indian water rights settlement shall
not result in the diminution of the appropriator's decreed water right under A.R.S.
§ 45-257(B) unless a severance and transfer of such right is specifically provided
for by the settlement. The decree entry for the appropriator shall include any such
contributions, which shall be designated as for the benefit of the Tribe."

The legislation provides:

"Contributions of surface water by an appropriator to an Indian water rights
settlement shall not diminish the appropriator's decreed water right pursuant to
section 45-257 unless a severance and transfer of that right are specifically provided
for in the settlement agreement. The decree entered for the appropriator shall
include any contributions that are made and that are designated as for the benefit of
the tribe, subject to the provisions of the settlement agreement."

In addition, other suggestions by SRP were accepted by the legislature and written into the

law including: amending DWR's role as technical advisor to make DWR's reports

automatically admissible in evidence with a presumption of validity; permitting the filing of

late statements of a claimant; summarily adjudicating small domestic and stockwatering uses;

and allowing for additional filing period for claims asserted under the Stockpond

Registration Act. Moreover, in oral arguments before Superior Court Judge Bolton,

concerning the constitutionality of the new legislation in May 1996, John Weldon, attorney

for SRP, acknowledged his client's role in drafting the new legislation, suggesting that the

tribes and federal government declined to participate in the proceedings. He maintained that,

"We did some good" by helping pass the statute.

SRP is indeed a proponent of the new legislation passed by the Arizona Legislature

in 1995. In oral arguments before Judge Bolton in mid-May, John Weldon and Byron Lewis,

both attorneys for SRP, emphasized how de minimis treatment was necessary for small rights

since they are so numerous and have attracted many objections in the San Pedro proceedings.
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In addition, they argued that the new legislation, in attempting to clarify previously

ambiguous law, did not violate the separation of powers doctrine, in that the legislature can

in fact determine property rights, despite the fact that it has historically been a function of

the judiciary. They also argued that the old statute was unfair to many ranchers and farmers,

often leading to cases where water users would have to spend almost $1,000 per acre to have

their water right adjudicated. In responding to arguments presented on behalf of the tribes,

SRP's lawyers countered that the challengers had misinterpreted much of the new statute and

that race was never an issue in the passage of the new law. Instead, Lewis argued that the

emphasis the new bill gives to adjudicating Indian water rights will help tribes secure their

rights and assist them in utilizing their water.

Arizona's DWR has been criticized for being too closely aligned with SRP. Yet,

Steve Erb, Chief of the Adjudication Division of DWR, maintains that "This is just political

posturing." 78 He argues that DWR does not formulate positions with any of the parties, but

it simply evaluates the physical features of a particular watershed. He points to the fact that

all parties in the adjudication, including SRP, have been critical of DWR's role in the

process. Michael J. Pearce, Chief Counsel for DWR, is more forthcoming, admitting that

"DWR is probably closely tied to traditional users in the state."' He maintains that the

78 Interview with Steve Erb, Arizona Department of Water Resources, Chief of the
Adjudication Division, Phoenix, Arizona, July 9, 1996.

79 Interview with Michael J. Pearce, Arizona Department of Water Resources, Chief
Counsel, Phoenix, Arizona, July 9, 1996.
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constituency base of the governor is in fact commercial water users, and DWR is an

administrative agency that serves the governor. DWR, he argues, really only represents

state-based rights. The tribes do not come to them, but instead the tribes maintain they are

sovereign. According to Pearce, "The Indians' world is federal law, DWR's world is state

law."

One would suspect traditional water users in the West, such as irrigators, to be

challenged by new uses, such as environmental, federal, or urban, in modern stream

adjudications. Water use for agricultural purposes continues to remain high in most western

states, despite its minimal economic contribution and severe waste. Irrigation districts

remain powerful political actors, as evidenced by their construction of new projects in

Colorado and successful lobbying techniques in Arizona. The political influence of western

irrigation continues to remain high.

In comparison, Indian tribes appear to receive a disproportionate amount of burdens

from adjudication proceedings. The benefits they do receive -- namely, the allocation of

water -- have been largely symbolic victories. Litigation over rights to the Big Horn River

system in Wyoming reveals conflict between traditional state water users and tribal water

demands, and provides an example of how tribes are treated poorly in state court

proceedings. Settlement in Colorado with the Ute tribes surrounding the Animas-La Plata

project reveals a connection between water projects, state bargaining and tribal negotiation.

In Wyoming, the Big Horn River adjudication has involved the actual quantification

of water rights for the tribes. In 1988, with the Big Horn I decision, the Wyoming Supreme
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Court upheld the district court's finding that the purpose of the reservation was agricultural

and confirmed the recommended award based on the PIA standard. The tribes were awarded

nearly 500,000 acre feet of water per year. This was based on a finding of approximately

100,000 practicable irrigable acres of land on the reservation. This award was viewed as a

victory by the tribes. The state of Wyoming would then, however, ask the United States

Supreme Court to reverse the state court's determination. The United States Supreme Court

limited its review to the PIA question, affirming the use of the PIA standard without opinion

in a 4-4 decision in Big Horn II.

The Joint Business Council of the Wind River Reservation, composed of the

Arapahoe and Shoshone Tribes, adopted a tribal water code and created a Water Resources

Control Board to regulate water rights. The Board then proceeded to issue a permit in the

Wind River for "fisheries restoration and enhancement, recreational uses, ground water

recharge, and benefits to downstream irrigators and other water users." A number of tribes

have enacted comprehensive water codes to regulate reservation water use." Such codes

typically attempt to regulate members and non-member use on the reservation and often

incorporate water quality regulations. What was unique about the Wind River tribal

experience was, however, that shortly after the Board issued the pennit the flow of the river

fell below the amount dedicated to the tribes as a result of diversions by holders of state

water rights. When the tribes requested that the State Engineer enforce their permit, the State

80 Many codes currently are on hold as the United States Department of the Interior has
not yet reviewed them.
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Engineer's Office refused, "because the Tribes had been awarded only the right to divert

water and that any change in the use of future project water covered by their reserved water

right must be made following a diversion." Perhaps more importantly, in order to enforce

the tribe's permit, the state engineer would have had to cut off the state-permitted water rights

of the Midvale Irrigation District, a politically powerful irrigation district.

In 1990, the tribes filed a motion with the state district court to hold the State

Engineer in contempt for refusing to enforce the instream flow rights of the tribes. The

district court agreed with the tribes, ruling that they could in fact change their future reserved

rights to instream flow rights. Moreover, the district court held that the tribes could

administer their own water rights. The tribes again believed that they had achieved a victory.

Yet, the state appealed and on appeal the Wyoming Supreme Court reversed the district

court in Big Horn III. The court held that the tribes could not administer their own rights but

that instead the state engineer of Wyoming administered all waters on the system. In

addition, the court ruled that the tribes could not hinge their future agricultural right to an

instream flow rights because the tribes, like any appropriator in Wyoming, "must comply

with Wyoming water law to hinge the use of their reserved future project water from a

agricultural purposes to any other beneficial use."

An analysis of the Wind River Tribes' litigation in the Big Horn River adjudication

reveals a great deal about the current state of Indian affairs. Although the Big Horn I

decision was heralded as a victory by the tribes in that they were awarded 500,000 acre feet

of water per year from the river system, almost half the flow of the river, they have been
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severely limited in what they can do with that water. First, they can not use it for instream

flow use. Second, they cannot administer their own water rights. In fact, it appears that they

can only use the water for agricultural purposes. Judge Macy of the Wyoming Supreme

Court summed it up best when in Big Horn III he stated that the tribes do not have an

unfettered right to use their water for any purposes which they desire. Currently, the tribes

only use about 1/5th of its 500,000 acre feet flow. Only 5% of the tribe's income comes

from agricultural operations. The two tribes at this reservation, the Arapaho and the

Shoshone, not only have different languages, cultures, and traditions, but they also have

different thoughts on how to utilize the water. For instance, the Arapahos believe in more

communal types of projects, and the Shoshone's are individual family ranchers. In

Wyoming, the Wind River tribes received a symbolic victory of sorts, water - but no means

to put it to use. Instead, traditional state water users continue to divert the tribe's unused

water, giving the tribes only "paper rights" to the water.

Settlement in Colorado with the Ute tribes concerning the Animas-La Plata project

provides further insight into the burdens Indian tribes experience with these proceedings.

Settlement discussions began in 1984 with representatives from the tribes, the states of

Colorado and New Mexico, federal officials from the Departments of Justice and the Interior,

and local municipalities and water user entities. Early on it became clear that two federal

reclamation projects would be central to this settlement, the Dolores project and the Animas-

La Plata project. These projects were so critical because the existing water supply in this

region was insufficient to meet both Indian and non-Indian needs. In 1985, the federal
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government appropriated $1 million to begin construction of the Animas-La Plata project.

The process stalled several times along the way; first by New Mexico's objection to

off-reservation use of tribal waters, and later by the high cost-share demands of the federal

government for the Animas-La Plata project. Often times the two tribes were aligned against

the federal government during the proceedings, allowing for an interesting but peculiar

"trust" relationship that the federal government is supposed to have with federally recognized

Indian tribes. The final settlement was signed by the parties in December 1986. The

Southern Ute Indian Tribe received the right to beneficially use 29,900 acre feet of water

from the Animas-La Plata project, and over 10,000 acre feet of water from various other

sources serving the reservation. The Ute Mountain Ute Tribe received the right to

beneficially use 25,100 acre feet of water from the Dolores Project, 33,000 acre feet from the

Animas-La Plata project, and 27,400 acre feet from the three rivers flowing through its

reservation. Current existing uses were protected, and the tribes received groundwater for

individual and domestic livestock uses. There is nothing in the agreement that precludes the

tribes from marketing their water.

When passed by Congress, however, the legislation required that the tribal water

rights be used as states water rights off the reservation and it prohibited the sale or lease of

waters from the Dolores Project or the Animas-La Plata project into the lower basin. This

is absent any agreement of those states taking water from the Colorado River or a court

decision which holds that the sale of state water rights is permitted by the law of the river.

These tribes still have substantial litigation or settlement conferences ahead of them if they
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intend to market the water. In addition, the Act provides for construction of new federal

projects which "leaves intact the historical uses already in place on these streams" and which

provide irrigation water to over 67,000 new acres, most of which are in non-Indian

ownership.

Shortly before the scheduled groundbreaking ceremony for the Animas-La Plata

project, the Fish and Wildlife Service (FWS) issued a draft biological opinion regarding the

project. This opinion, issued in 1990, reversed the earlier 1979 final biological opinion on

the Animas-La Plata project issued by the FWS. The 1990 opinion stated that construction

of the project might jeopardize the continued existence of the endangered Colorado

squawfish. The FWS found that no reasonable and prudent alternative was available to

mitigate this harm. This is in large part because there is no sufficient factual information

about this species in the San Juan basin to evaluate the potential alternatives. As a result, the

Animas-La Plata project remains a paper project. Little more than a shovel of dirt has been

turned in Southwest Colorado. A July 1994 report from the Interior Depai Unent's inspector

general called the project "economically infeasible" as originally planned (Gavin, 1994:22A).

The tribes feel betrayed by the federal government, particularly the Department of the

Interior, whose representatives sat at the negotiation table, signed the agreement and

supported the necessary federal authorization and appropriation. Two other tribes, the

Navajo Nation and the Jicarilla Apache Tribes, have joined the Ute tribes in the fight, in

large part because the analysis underlying the Animas-La Plata project biological opinion

logically extends to all water users and projects in the San Juan River system. The Bureau
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of Reclamation has joined the discussions, offering "a reasonable and prudent alternative,"

or list of alternatives to the FWS. The parties are presently negotiating a draft Memorandum

of Understanding to include measures necessary to carry out the alternatives. The irrigation

component of the Animas-La Plata project will have to undergo another Section 7 81

consultation by the FWS in the future.

Despite years of settlement negotiations, and the passage of the necessary ratifying

legislation from Congress and the Colorado legislature, and final court decrees confirming

the water rights of the tribes from state water court, the federal government has not fulfilled

its part of the bargain. Animas-La Plata illustrates the failure of the federal government to

adequately fulfill its trust responsibility with the tribes. It is in this context that general

stream adjudications occur in many western states, including Colorado. While the Ute tribes

are receiving wet water, as opposed to paper water, they are doing so only from the rivers

that currently flow from their reservation Almost ten years after the settlement was signed

by the parties, the tribes still have not received the almost 63,000 acre feet of water they were

promised from the $70 million Animas-La Plata project. Indeed, this is lost income for the

tribes in terms of marketing agreements or settlement sessions in an attempt to market or

lease the water. Traditional state water users are not feeling such a loss, in that since this is

a water-scarce area, no action is good action. That is, an assertion of tribal water rights

necessarily poses a limitation on traditional state water users. Environmentalists in the

81 Section 7 imposes obligations and restrictions upon federal agencies to further the
preservation of listed endangered species.
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region, particularly the Sierra Club, have joined forces with local kayakers to lobby the

federal bureaucracy and stir up opposition against the project (The Economist, 1997:29).

The longer the tribes go without their water, the better for these water users. This story tells

us that - "If efforts to provide tribes with usable water are to be successful, and if the

Colorado experience is any indication, the settlement of reserved rights claims will require

substantially more than agreeing on a quantity of water. A complete settlement will require

resolution of numerous legal, social, political, and institutional problems. Indian water

rights, like other water rights, are subject to the changing climate of western water law, a

climate which makes new uses difficult" (Witte, 1991:18).

"Tribal water rights have gone unfulfilled because of back room deals that no fair-

minded person today attempts to justify, because the administrative system failed to function

properly, because other water users demonstrably were preferred and literally were

subsidized with Indian water" (Wilkinson, 1987b:64). Indians have never been big irrigators

in the West. While non-Indians irrigate about 46 million acres in the United States, Indians

irrigate only around 500,000 to 600,000 acres (Chambers and Echohawk, 1991:1). Yet, the

answer to the woes of the American Indian, which include high infant mortality, low life

expectancy, high school dropout rate, low per capita income, and high unemployment, lies

in the economic development of the Indian reservations. Water is central to any economic

development in the West.

In cases where Indians are rewarded water rights, the rights are currently largely

unused. The reasons for this include: lack of capital, lack of technical knowledge, lack of
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statutory authority to lease or sell, and the lack of inducements for others to lease or purchase

(Collins, 1985b:1). In addition, there is a marginal profitability of the agricultural crops the

Indians could grow. "To the Indians their water in the 20th century resembles their land in

the nineteenth. The inexorable pressures of white settlement restricted Indian access to much

desirable land and ultimately confined the tribes to carved out reservations. Moreover, non-

Indian water users often rely on delay tactics. Time is on the side of non-Indians, as they

continue to appropriate the water, as prior appropriators, while negotiations and litigation

proceeds. As John Redhouse, a Navajo leader, has said: "The Indian wars are not yet over.

We must do battle with the bureaucratic cavalry to protect our land, our way of life and our

future as Indian people" (Bacal, 1991:40).

The hybrid regime seems to offer citizens an unusual blend of both benefits and

burdens. On the one hand, citizens under this regime face the burden of working with and

familiarizing themselves with two sets of parties, or branches of government. Water users

may be uncertain as to the responsibilities and powers of the various authorities. At the same

time, however, citizens are benefitted in that they have greater access to their government

officials. If a water user finds the administrative agency unresponsive, then they can

approach the special master's office. Under a pure administrative or judicial approach the

user does not have such an option.

The various regimes reveal clear advantages and disadvantaged for water users

operating within these regimes For example, there are clear advantages to an administrative

system, such as the specialization and expertise provided by a state agency, and the less
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formal nature and less costly arrangements. In many western states, including Arizona,

Colorado, and Wyoming, state agency representatives in the field are quite familiar and

personal with water users. An advantage of the judicial approach is that courts provide a

forum for the under-represented to be heard and to receive due process of law. Another

advantage of the judicial approach is that it minimizes any uncertainty concerning the often

close relationship between the state administrative agency and the large state water users.

From this evaluation of benefits and burdens, it is apparent that the various

participants in the proceedings come from different positions and represent distinct interests.

For example, the court may seek opinions of law that will withstand appeal. The legislature

may want to reduce the costs and inconvenience of the proceedings for its participants. The

state agency may want to successfully carry out its statutory responsibilities while at the same

time create a record of rights and uses that promises to help them do so. The federal

government may act as a servant of the public, protecting the public interest. The friction

that results from these competing interests is evidence of the separation of powers doctrine

in action, familiar to so many areas of public policy beyond water policy. Such a system is

designed to prevent abuses of power by a particular branch of government. Yet, such a

system is then responsible for the conflict and debate that results. There are a great deal of

interbranch issues apparent in adjudications because of the nature of the separation of

powers doctrine.

In her recent study of current proceedings in the West, Krogh concluded that there
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are many similarities across approaches. That is,

"All seek to promote a more accurate determination of water rights, in a fair and
efficient manner. All promote the accuracy of decrees by utilizing the specialized
knowledge and expertise of state water resource agencies. All promote fairness by
mandating or permitting the agency to undertake costs otherwise borne by the
claimants. All promote efficiency by providing procedures to accommodate the
large number of parties in water rights adjudications" (Krogh, 1995:52).

Even in states that adhere to a particular regime, such as the administrative or judicial,

coordinated activities across all three branches of government exist. This is despite what a

reading of the statutes suggests and differences in western states' constitutions regarding the

distribution of power. In some states, such as Wyoming, the courts have gone beyond the

express language of the statute.

Adjudication proceedings create a rich blend of both benefits and burdens for citizens

in western states. The filing of claims and the retaining of an attorney are two burdens that

cut across regime type. Moreover, agricultural users receive greater benefits from these

proceedings than do Indian tribes, who receive a disproportionate share of burdens,

regardless of regime type. The system in which rights are adjudicated favor the traditional

prior appropriator - the very manner in which water rights are administered in the West,

though the prior appropriation doctrine, favors the traditional water user at the expense of

the relative newcomer, the tribe.

Public Participation under Adjudication Regimes

An evaluation of public participation plays a critical role in this analysis. Public

participation refers to activities of individuals or groups, not having governmental decision
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making authority, trying to influence decision making (National Water Commission,

1973:372). While we may live through institutions, but many of the institutions most

important in our lives are inaccessible to us. "Indeed it is our sense that only greater citizen

participation in the large structures of the economy and the state will enable us to surmount

the deepening problems of contemporary social life" (Bellah, 1991:6). As anthropologist

Mary Douglas states, "The most profound decisions about justice are not made by

individuals as such, but by individuals thinking within and on behalf of institutions"

(Douglas, 1986:124). A study conducted for the United States National Water Commission

in 1971 indicates that public participation in the planning process "reduces misapprehension,

softens what might otherwise be hardened viewpoints, and facilitates the resolutions of

differences" (Warner, 1971:127-129).

Citizen participation in adjudication institutions is evaluated by analyzing the role

of citizens in such forums as hearings, court appearances, and legislative sessions. In

Colorado, adjudication activities are handled in the various districts under the authority of

the various water judges and, thus, there is no general forum or proceedings which bring

together people from different parts of the state to discuss and receive information on

adjudications. However, anyone who subscribes to the monthly resume of adjudications in

Colorado is informed on current adjudication activities. This currently includes about 874

people in all seven of Colorado's divisions. Citizens in Colorado can also file a statement

of opposition for a $40 filing fee with the Division Engineer's Office to protest a particular
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use of water. Yet, a citizen must have a water right that can be injured by such use to be

heard by the division engineer and the water court.

In Wyoming, the public is invited and welcome to all Walton hearings, which is the

current activity in the Big Hom River adjudication. Yet, in all of the pre- Walton and Walton

hearings in Wyoming, only one person who is not an attorney attended the hearings for

informational purposes, and this individual has a claim that will be heard at a later date.

According to Ramsey Kropf, Special Master in the Big Horn River Adjudication, "it is safe

to say that since November 1995, when the most recent Walton hearings were initiated in

Wyoming, citizen participation and monitoring of hearings has been non-existent. Unless an

unrepresented person is present to prove his/her claim, there are not any non-attorneys

participating in the process."'

In Arizona, the public and water users alike have had many more opportunities to

participate, including informational sessions held by the special master and legislative

hearings. Three information sessions, held by the Office of the Special Master from

December 1992 to April 1993, attracted some 450 citizens. Six legislative meetings of the

Arizona legislature's Joint Select Committee on Arizona General Stream Adjudications,

from May 1994 to November 1994, attracted a smaller crowd of about ninety citizens in all,

82 Telephone interview with Ramsey Kropf, Big Horn River Adjudication, Special
Master, January 28, 1997.
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compared to over 250 attorneys and lobbyists in attendance. 83 Interested parties may also

subscribe to the court-approved mailing list to receive all of the pleadings in the case.

Currently only about 200 citizens do so.

A concern of adjudication proceedings is the ability to communicate with those water

users who are not represented by lawyers in the process. "Lack of communication,"

according to Krogh, "breeds misunderstanding, frustration, and anger that can cause an

adjudication to bog down in a procedural morass generating tremendous litigation but little

progress toward successful completion" (Krogh, 1995:56). Indeed, it can be argued that there

is not sufficient communication in these cases. Arizona offers the most communication for

its water users. Arizona's Office of the Special Master has created a monthly newsletter

which provides information about the adjudication for all interested parties.' This office

offered orientation sessions to introduce parties to the process in the San Pedro watershed.

This office has also prepared an information pamphlet that helps explain the proceedings,

providing non-legal answers to difficult legal questions and issues (Background Information,

1994). Arizona's Office of the Special Master has also created a website offering

information on stream adjudications in Arizona, providing a glossary of commonly used

terms in adjudications, listing relevant publications and documents, offering sources and

83 This information was provided by Arizona's Office of the Special Master, Phoenix,
Arizona, February 1997.

84 The Adjudication Bulletin has been produced monthly from April 1993 to October
1997 by Arizona's Office of the Special Master.
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contacts for additional information, and providing recent judicial decisions.' Arizona DWR

also has a toll-free number that parties may call to receive up-to-date information of the

proceedings. 86 Such benefits to claimants, including those without legal counsel, appear to

be the work of one individual, the Arizona Special Master John Thorson. Such a position

allows a third party (although technically part of the judiciary) to provide information to

claimants in a fair and equitable manner.

Colorado's judicial regime does not provide for such standardized information, but

instead is much more localized, with water judges with distinct personalities, serving in the

various districts. Each district has its own reputation. For example, Divisions One and Five

have historically experienced greater internal conflict than other districts due to old disputes

between engineers and judges in these districts. Division One is associated with the greatest

number of decreed water rights and Division Four is considered to remain a division of great

adjudication activity as considerable unadjudicated water still exists there. According to Ken

Knox, Division Engineer, Division #4, on approximately only ten to twelve occasions per

year do individuals approach the Division's Office to ask questions or provide input.' The

" The website is: http://www.state.az.us/sp/wmdescpd.html. Colorado and Wyoming
have general information on adjudications under the appropriate state agencies. Their
websites are: http://www_wwrc.uwyo.edu/wrds/seo/about/about.html;
http ://water. state. co .us/history.html and http ://wvvw. rmii. com. slv/courts/cctsp am.html .

' The 1-800 number is: 1-800-352-8488 (this number is only accessible within Arizona).

87 Telephone interview with Ken Knox, Colorado Water Court, Division #4, Division
Engineer, May 21, 1996.
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division of Water Resources, based in Denver, provides information to citizens as requested,

including Board of Realtors and citizen groups. The division tends to be rather reactionary,

providing information sessions in areas where issues are controversial, such as Park City in

the western slope and Douglas County, an area experiencing tremendous growth."

The Colorado Water Resources Research Institute at Colorado State University

provides information for water users and citizens alike - most notably is its publication,

"Colorado Citizens Water Handbook" (Vranesh, 1991). 89 Arizona and Wyoming have

comparable water research institutions which offer citizens information on general water

issues within their states. 99 Special masters in Wyoming's Big Horn River adjudication have

changed hands so frequently that no standard communication plan with the parties has been

established.

" Telephone interview with Jim Lockhead, Colorado Department of Natural Resources,
Executive Director, February 4, 1997.

" Other, more dated, publications include: Water Research: Solving Colorado's Water
Problems (Boulder, CO: Colorado State University, Colorado Water Resources
Research Institute, November 1977); Ward H. Fischer and Steven B. Ray, A Guide to
Colorado Water Law (Boulder, CO: Colorado State University, Colorado Water
Resources Research Institute, September 1978); and G.E. Radosevich et al., Economic,
Political, and Legal Aspects of Colorado Water Law (Boulder, CO: Colorado State
University, Colorado Water Resources Research Institute, Completion Report No. 44,
February 1973).

90 An example of such a publication in Arizona is: Barbara Tellman, "Where to Get Free
(Or Almost Free) Information About Water in Arizona" (Tucson, AZ: University of
Arizona, Water Resources Research Institute, May 1994). An example in Wyoming is:
James J. Jacobs, Gordon Fassett and Donald J. Bronz, "Wyoming Water Law: A
Summary" (Laramie, Wyoming . University of Wyoming, Cooperative Extension Service
and Wyoming Water Research Center, January 1990).
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In an effort to improve public participation, some cities are seeking citizen input in

an attempt to raise public awareness of these larger water issues. The Denver Water Board,

for instance, created a Citizens Advisory Committee in the 1980s, consisting of nine

members to advise the board on policy matters and assist in its public participation program.

The committee has considered such issues as the metering of Denver residences and rate

increases. Members include representatives from the east slope, suburban areas, home

builders, Denver citizens, environmental interests, and public interest representatives. In

Arizona, the Groundwater Advisory Council allows representatives from agriculture,

municipalities, cities with rapid growth, and citizen environmentalists to participate in

discussions concerning critical groundwater use. Both of these committees have yet to

consider adjudication issues, however.

Responsiveness to Changing Values under Adjudication Regimes

Values associated with western water have changed over time. Initially water was

viewed as a source of sustenance, later an instrument of agriculture, a commodity good, a

means of transportation, and an industrial commodity. In modern times, water is valued as

a fuel for urban development and a place for recreation and wildlife habitat (Wilkinson,

1990). General stream adjudication institutions need to be evaluated in terms of their

responsiveness to changing values. Do these institutions adequately reflect population shifts

to urban areas? Do they incorporate and address the environmental values that are associated

with an urban population? Or do adjudications simply document historic uses and provide
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certainty of title for water users?

A continued population shift to the western United States is expected to impact water

use and thus water reallocation. The West continues to grow at over twice the national rate

and probably will through the end of the decade (Westrends, 1993:viii). As Schad points

out, "Gone.. .is the clean air, the hundred mile visibility of the old West, replaced by the smog

of the cities that overflows the developed areas, rising ever higher up the mountain slopes"

(Schad, 1990:11). As Weatherford argues, "Cities large and small provide both an economic

and an ideological force in water issues. The urban thirst intensifies as the growing

populations and industrial demand run up against full appropriation, overdraft and relative

scarcity. The urban imperative is destined to affect some general stream adjudications in the

next century" (Weatherford, 1996:5).

More importantly, perhaps, there is a great number of in-state residents moving from

rural areas to urban areas. This is expected to harden the conflict between western farmers

and big cities.' Moreover "[Ole heavily populated areas.. .are the center of a persistent

environmental interest, an interest that often does not fit easily into a property-based

adjudication system" (Weatherford, 1996:6). Colorado, Wyoming, and Arizona have all

experienced population growth and a shifting population from non-metropolitan to

91 According to "Evaporating Water Markets?: New Contingencies for Urban Water
Use," Water Strategist (July 1989), as a rough estimate, about a 7% reduction in
irrigation would need to be reallocated from agricultural uses in western states to meet the
forecast growth in urban areas by the year 2000.
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metropolitan areas. 92 Projected state population figures for the year 2010 are: Colorado

4,494,000; Wyoming 596,000; and Arizona 5,074,000 (Statistical Abstract of the United

States, 1996). See Table 4.3, which illustrates the division between metropolitan and non-

metropolitan populations from 1970 to 1995.

Table 4.3 here

92 Wyoming has not experienced population growth to the same magnitude as Colorado
or Arizona. Wyoming remains a loosely populated state, with its largest city, Cheyenne,
boasting a population of only 50,000. There are only about five people per square mile in
Wyoming, compared to 36 in Colorado and 37 in Arizona. Compared to eastern states,
the West seems like a wide open place. In New York state there are 384 people per
square mile, in Massachusetts there are 775 people, and in the District of Columbia there
are 9,086 people. Much of the terrain in the West is either not conducive to habitation, or
owned by the federal government and not available for development. See Edith R.
Hornor (ed.) Almanac of the 50 States: Basic Data Profiles (Palo Alto, CA: Information
Publications, 1997).
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Table 4.3
Shifting Population in Three Western States, 1970-1995:

Colorado, Wyoming, and Arizona

Year Colorado Wyoming Arizona

1970

metropolitan* 1,772,000 108,000 1,323,000

non-metroplitan** 438,000 225,000 453,000

total 2,210,000 332,000 1,775,000

1980

metropolitan 2,326,000 108,000 2,040,000

non-metroplitan 563,000 329,000 678,000

total 2,890,000 470,000 2,718,000

1995 (est.)

metropolitan 3,086,000 142,000 3,558,000

non-metroplitan 570,000 334,000 518,000

total 3,747,000 480,000 4,218,000

* Metropolitan area population data comes from the Bureau of the Census. The metropolitan area population
is a fairly complicated criteria, but basically it consists of a large population nucleus, together with adjacent
communities which have a high degree of economic and social integration with that nucleus. Each metropolitan
area must include at least: (1) One place with 500,000 or more inhabitants; and (2) a Census Bureau-defined
urbani7ed area and a total metropolitan area population of at least 100,000.
** Non-metropolitan area population is everyone not included in metropolitan area population of the state.

Source: Almanac of the 50 States: Basic Data Profiles, edited by Edith R. Homor. (Palo Alto, CA: Information
Publications, 1997).

Cities such as Denver and Phoenix are pursuing aggressive marketing campaigns to

acquire irrigation water rights to support new development. Even as early as 1973 the
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National Water Commission advised in its Final Report that water should be transferred from

marginal uses in agriculture to cities and industry, uses that are considered to be the modem

major sources of economic vitality in western states (National Water Commission, 1973).

Sometimes purchase is required by law to offset the effects of groundwater pumping on

surface rights and sometimes it is necessary to put the rights directly to use for

municipalities. Fort Collins, Colorado, requires developers to obtain rights before approval

of new subdivisions is given. In the Phoenix and Tucson Active Management Areas of

Arizona, under the Groundwater Management Act of 1980, developers must demonstrate the

availability of a one hundred year supply.

The Denver area population has tripled in the last thirty-five years, and urbanized

land has increased six-fold. Along the Front Range, over the last two decades, 400,000 acres

of cropland has been converted to other uses (Petros, 1985:3). Prices for this water are

among the highest in the West, approximately $2,000-$4,000 per acre foot (Wilkinson,

1988a:11). Rural interests are concerned that if transfers of agricultural water rights occur,

especially through land retirement, there will be dire effects on the local farm-based economy

and the local growth potential will be hindered by a lack of secure water supplies. In

objecting to the court's approval of the Salt River-Pima-Maricopa Indian Community

Settlement, one well owner near Sedona maintained that

"[s]mall rural landowners have no practical means of defending themselves through
participation in the legal processes.. .while the separation of law and justice may be
a philosophical topic, proceedings such as these which, in theory and perhaps in
practice, represent an improvement over blatant water stealing by metropolitan areas
from rural areas; the proper analogy remains rape."
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This problem is evident in Arizona where reallocations have been primarily from rural

groundwater previously used for irrigation to urban uses (Moore and Wiley, 1991:10). In

1989, rural interest groups, led by former Governor Bruce Babbitt, complained about the

reallocation of water from rural areas to urban areas as a result of "water farming by cities" -

where municipalities like Phoenix and Tucson purchase farm water. Such activity indicates

that the battle lines are currently being drawn, with the rural folk versus thirsty cities (O'Hair,

1990).

Cities are anticipating great growth and thus are developing strategies to purchase or

lease water, and to develop new projects to provide water. Phoenix officials, for example,

anticipate that the city will need between 350,000 and 500,000 acre feet per year by the year

2035, a substantial increase over current use. Cities prefer to own water rights rather than

lease them or enter into agreements with limited terms (Folk-Williams, 1985). Many cities

are pursuing new projects to assure a water supply. In recent years, Phoenix has come to

depend on Central Arizona Project water and Tucson will surely do so in upcoming dry

years. Denver is also exploring the viability of several projects to expand its existing

delivery and storage system. Aurora and Colorado Springs, Colorado, are seeking

construction of the Homestead II Project, a project that would provide to these cities through

proposed diversions within the Holy Cross Wilderness Area. 93 Yet, in many states, such as

93 The Homestead I Water Project provides water to the cities of Aurora and Colorado
Springs using irrigation rights along the South Platte River and tributaries in the Eagle
River basin. The water is stored in a 45,000 acre feet capacity reservoir shared by the two
municipalities. These municipalities are seeking a Homestead II Project to secure
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Arizona and Colorado, urban access to irrigation is limited by requirements that project

waters be used only within the boundaries or for the benefit of members of these districts,

a limitation which constrains the urges of many cities.

As the population of cities continues to grow in most western states, new demands

begin to be placed on current water use. Not only are municipal demands heightened, but

traditional water users, such as farmers and ranchers, are faced within the increasing

environmental demands of urbanites. In his polemic, How to Create a Water Crisis, Frank

Welsh (1985), a recognized authority on water resource analysis, points to a 1971 study by

the Arizona Department of Planning and Economic Development which suggests that if all

water use in the state was diverted to industrial and municipal uses, the state could support

a population of twenty million. General stream adjudications in western states are destined

to confront the "urban imperative". Adjudications are already being utilized to transport

water to the cities. For a whole array of reasons -- cultural, aesthetic and especially financial

-- water is destined to flow toward the cities. Water currently does not do so, however. With

the exception of the Fort McDowell settlement in Arizona, which resulted in the lease of

tribal water to urban areas, urban interests have not been truly acknowledged in these

proceedings. Environmental interests are in a similar position in many western states,

including Colorado, Wyoming, and Arizona.

Attention to environmental quality and well-being runs contrary to many western

additional water supplies.
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laws. For example, prior appropriation allows water developers unfettered prerogative to

divert and dam rivers and grants water users a permanent, vested property right. The

Hardrock Mining Law of 1872, granting hardrock miners the right to enter the public domain

and to obtain vested rights in the minerals without payment of any royalty to the United

States, is another example. Wilkinson (1992) refers to such laws as "lords of yesterday."

According to Wilkinson,

"In field after field, the controlling legal rules, usually coupled with extravagant
subsidies, simply do not square with the economic trends, scientific knowledge, and
social values in the modem West. This is not to say that these rules were irrational
when originally adopted: much to the contrary, they arose for good reason in a
particular historical and societal context, the westward expansion of the nineteenth
century.. .Nevertheless, whatever may have been the original rationale for these old
laws, I have been able to find few principled reasons that justify their continuation
in the late-twentieth-century West" (Wilkinson, 1992:xiii).

Protection of the public interest in water is becoming an unavoidable consideration

in water resource decisions and allocation in many western states (Shupe, 1990:5). The

public interest means many things to many people, from buffering communities from the

effects of interbasin transfers to the desire to keep municipal water prices low. It involves

the protection of many values in the aquatic environment, including the protection of

wetlands, fisheries, and recreational opportunities. "The tension between private and

community claims has heightened in recent years as more water has been withdrawn from

private exploitation and dedicated to uses that benefit diffuse public purposes rather than

identifiable individuals" (Tarlock, 1988:71). The modification of property rights to include

community or public values, including environmental values and concerns, represents a

revolution in western water law. Instream flow use, the public trust doctrine, and the
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Endangered Species Act represent three ways to incorporate new environmental or

conservation values into western water decisions.

The doctrine of instream flow use is becoming recognized as a water conservation

technique. Instream flow proponents express the need to enhance streamflows to undo past

damage. They desire an optimal level of flow for streams to re-establish fisheries, for

recreation purposes, aesthetics, and wildlife habitat. Some economists maintain that instream

uses may often be the most efficient allocation of the resource. A study in 1988 concluded

that the value of summer versus winter reservoir releases to maintain rafting and fishing on

the Rio Chama River in Northern New Mexico calculated that the $70,000 cost of reservoir

losses would be offset by $550,000 to $950,000 in instream use benefits (Ward, 1987). It

is presumed that "[Ole sources of water to meet instream flows will come from water

conservation, releases of water from new and existing storage projects, refinement in the

operation of reservoirs, purchases or leases of agricultural water with compensation to

irrigators for crop loss, and agricultural water conservation control projects" (Estes,

1992 :1064).

Colorado has an active instream flow maintenance program. The Colorado

legislature passed legislation in 1973 but the statute was later amended in 1981 to limit the

scope of instream flow protection. Wyoming passed legislation in 1986 to pennit limited

instream flow appropriations. Arizona maintains an instream flow protection program,
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although rights to instream flow can be held only by the public agency in Arizona." At this

time, these programs play no role in the various state adjudication proceedings, however.

Environmentalists in recent years have come to rely on the public trust doctrine to

rank preferred resource allocations (Blumm, 1989). This judicially-created doctrine permits

a court to balance the environmental and consumptive values of a water use. It may require

that vested consumptive rights in navigable waters be subordinated to the maintenance of the

ecosystem. Advocates of the doctrine have achieved great success in California. In

National Audubon Society v. Superior Court of Alpine County, the California Supreme Court

found that the doctrine applied to new and vested appropriative water rights, even though the

doctrine has been long confined to submerged lands beneath navigable waters. The public

trust doctrine may be relied upon to reallocate rights from consumptive irrigation uses, and

municipal and industrial uses, to instream flow uses.

In Idaho Conservation League v. Idaho, the Idaho Supreme Court ruled that the

Snake River Basin adjudication court was not required to address public trust issues even

though water rights are "impressed" with the public trust. This approach denies standing to

" Arizona has not enacted instream flow legislation but instead this program derives
from a 1976 decision by the Arizona Court of Appeals. In McClellan v. Jantzen (547
P.2d 494 (1976)) the court found that when the legislature added "wildlife" and
"recreation" as beneficial uses for which public waters mights be appropriated, it had
found that a beneficial use could be made of water without diverting water from its
natural course. After this decision, the Nature Conservancy filed application for non-
diversionary water rights for recreational and wildlife use in southern Arizona. After
extensive consideration, Arizona's DWR issued the permits, for the first time officially
recognizing instream flow rights in the state.
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environmentalists. State legislatures, fearing the repercussions of the doctrine, have sought

to avoid the possible impacts of the public trust doctrine. For example, recent legislation in

Arizona in 1995 declared that there is no public trust relating to Arizona's waters; Judge

Bolton upheld this in her recent, August 1996, decision. The public trust doctrine may play

a role in state adjudication proceedings, yet it really only comes into play when there is an

egregious action.

The purpose of the Endangered Species Act (ESA) is the conservation of threatened

and endangered species, for their protection and restoration to viability. Section 7 requires

that federal actions not jeopardize such species or adversely modify designated critical

habitat. "By giving priority to the conservation of endangered species which may be

dependent on certain water-based ecosystems, the ESA creates a special position for such

species in the competition for scarce water supplies" (MacDonnell, 1985:1). Perhaps more

importantly "users of water under state law must recognize that, unless the law is changed,

the United States Fish and Wildlife Service can and will exercise its own form of Darwinism

to protect endangered species. In the same way the dams may have eaten the species, the

species may now eat the dams" (DuMars, 1991:3). Indeed, the statute evidences a shift in

Congressional objectives from an interest primarily in irrigating and populating the West in

the first half of the century to one of protecting the ecosystems and species which inhabit

them (Dorrity, 1992:126).

There is no explicit provision in the ESA allowing curtailment of state water rights,

yet if depletion of stream flow is destroying habitat and placing species in jeopardy, then it
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is presumed that depletion would be prohibited under the ESA (Estes, 1992:1051). In the

Upper Colorado River basin, water projects involving Colorado and Wyoming were

depleting instream flows and thus destroying habitat for endangered fish protected under the

ESA. The Forest Service sought an opinion from the Solicitor of the Interior Department on

how to conduct an analysis of cumulative impacts under the ESA. The opinion states that

Section 7 of the ESA required the Forest Service to consider "all past and present impacts

of all projects and human activities in the area, regardless of whether they are federal, state

or private in nature." 95 Such an opinion signals federal review and probably will present

limitations on state activity.

The settlement regarding the Ute Tribes and the State of Colorado is currently at a

standstill because of the Colorado squawfish, an endangered species. Shortly before the

scheduled groundbreaking ceremony for the Animas-La Plata project, the Fish and Wildlife

Service (FWS) issued a draft biological opinion regarding the project. This opinion, issued

in 1990, reversed the earlier 1979 final biological opinion on the Animas-La Plata project

issued by the FWS. The 1990 opinion stated that construction of the project might

jeopardize the continued existence of the endangered Colorado squawfish. They found that

no reasonable and prudent alternative was available to mitigate this harm. As a result, the

Animas-La Plata project remains a "paper project."

Since construction of the Windy Gap project in Colorado in the early 1980s, the Fish

95 See Cumulative Impacts Under Section 7 of the Endangered Species Act, 88 Interior
December 903 (1981) for a thorough review of the instances surrounding this opinion.
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and Wildlife Service has been following a policy of allowing projects to be built if project

proponents agree to pay "depletion charge." Such a charge is based on the amount of water

that will be taken by the development project in relation to the total amount still available for

development. For water development projects in the upper Colorado basin, this approach

has been formalized as a proposed recovery program for endangered fish species in this

basin.' Such an approach reveals that there will be room for accommodation or negotiation

under the ESA.

Western states' adjudication proceedings do not to incorporate environmental

concerns. For example, with In re Application for Water Rights of the Board of County

Commissioners of the County of Arapahoe, in Gunnison County v. USA v. Colorado River

Water Conservation District, the court held that the water court could not look at other

conditional water rights for determination of the availability of the existing supply for

purposes of reviewing a pending application. More importantly, the court could not look at

environmental factors to assist its decision about a pending application for beneficial use.

Arizona's Supreme Court is inclined to rely on precedent, instead of current

hydrological reasoning or ecological science, in determining matters relating to the

groundwater-surface water connection. As the court maintains,

"The Arizona legislature has erected statutory frameworks for regulating surface
water and groundwater based on Southwest Cotton. Arizona's agricultural,
industrial, mining, and urban interests have accommodated themselves to those

96 See U.S. Fish and Wildlife Service, Recovery Implementation Program for Rare and
Endangered Fish Species in the Upper Colorado River Basin, Public Review Draft
(September 10, 1986) for a complete review of this.
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frameworks. Southwest Cotton has been part of the constant backdrop for vast
investments, the founding and growth of towns and cities, and the lives of our
people. ..Even though Southwest Cotton may be based on an understanding of
hydrology less precise than current theories, it would be inappropriate to undo that
which has been done in the past" (Interlocutory Review Opinion, Issue #2, 1993).

The result of such a ruling may lead to the continuation of pumping that is detrimental to

surface water flows critical to the few remaining riparian areas in the state, particularly the

San Pedro Natural Riparian Area in southeastern Arizona.

Many western states fail to incorporate public interest concerns, including

environmental values, in water allocation decisions generally and stream adjudication

proceedings specifically. Colorado, for example, is a state that has been slow to incorporate

the public interest in its water laws and policy. In fact, as Getches argues, "Colorado water

rights have been left freer from public control than any other property rights, a remarkable

anomaly given the public nature of water" (Getches, 1988:147). This is despite the fact that

Colorado's constitution, like other western states, announces the public's interest in water.

The idea of the community value of water was integral to the reclamation of the West.

As John Wesley Powell argued in 1879, residents of reclaimed communities would gain from

the larger opportunities held out by the control of water - "that the inhabitants of these

districts may have the benefits of the local social organizations of civilization - such as

schools, churches, etc., and the benefits of cooperation in the construction of roads, bridges,

and other local improvements, it is essential that the residences should be grouped to the

greatest extent possible" (Powell, 1879). It was this belief in water as a collective good that

gave rise to public water districts and, ironically, today "the monopoly hold of some of those
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districts can prevent the needed reallocation of the water" (Weatherford, 1990:4).

Environmental interests have been active in western water policy issues. In Colorado,

the Environmental Caucus,97 an offshoot of the Governor's Metropolitan Water Roundtable,

was created to oppose the Two Forks Dam Project. The caucus objects to the project for the

potential environmental harms it is expected to create. Yet, national environmental interest

groups have historically not played much of a role in state adjudicative proceedings, despite

the major decisions that currently are being made about western water. Of the three national

environmental interest groups interviewed, including American Rivers, the Nature

Conservancy, and the Sierra Club, only the Nature Conservancy in Arizona even follows the

general stream adjudication proceedings in that state only. This is largely because it has filed

claims for instream flow rights along the San Pedro River. Both the Sierra Club and the

Nature Conservancy are active in Colorado and Wyoming in instream flow issues, but neither

organizations approach these proceedings as a way to affect policy or make new law. In

Arizona, this may be the case for at least two reasons. First, many environmental interest

groups do not hold a ticket to these proceedings in that they do not hold water rights being

adjudicated in these states. Second, many of these groups just do not care about these

proceedings. Certainly, environmental interest groups could be more assertive in these

proceedings.

97 The Caucus includes: the Colorado Open Space Council, Environmental Defense
Fund, Colorado Mountain Club, Colorado Wildlife Federation, National Wildlife
Federation, Concerned Citizens of the Upper South Platte, Trout Unlimited, American
Wilderness Alliance, and Colorado Whitewater Association.
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In response to changing environmental values, the Bureau of Reclamation announced

that its new mission in 1987 would be to build "no more new dams," but instead manage

those in existence and repair the environmental damage created by such projects." Yet, an

analysis of adjudication proceedings reveals that project construction has not necessarily

ended in the West, even though federal funding may have dried up. The AB Lateral Project

proposed in Montrose, Colorado, is a good example of new construction for the purposes of

water diversion. The recently completed CAP project in Arizona, a federally subsidized

project, may also postpone reallocation decisions until a future time when scarcity is more

apparent.

Western water law historically has not been sensitive to environmental values. Even

as long ago as 1911, water law scholar Samuel C. Wiel warned water lawyers that:

"The future of the Western law of waters will depend much upon the course of the
policy of conservation: at present that policy is the ascendant, and demands a great
change of the existing law. It is a great political question, one for statesmen to deal
with..." (Wiel, 1911).

Despite the rise of instream flow use, the public trust doctrine, and the Endangered

Species Act, environmental values, as expressed by the public interest, have not been

adequately incorporated in adjudication proceedings; they have not been adequately

addressed by "statesmen," as Wiel indicated. The prior appropriation system, according to

98 See Bureau of Reclamation Announce Reforms: Meets Challenge of the National
Performance Review, Department of the Interior and Bureau of Reclamation (Phoenix,
Arizona News Release, November 1, 1993) for a discussion of how this relates to
Clinton's plan for reform.
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Charlotte Benson, Arizona's Assistant Attorney General, is not prepared to take into account

changing values and interests." While national environmental interests have yet to play a

major role in these proceedings, and project construction is still present in the West, it is

expected that their input could impact future proceedings and potentially work to halt new

construction. "However environmentalism expresses itself, it is likely to have dominantly

an urban political voice" (Weatherford, 1996:7). Regardless of adjudication regime

embraced, changing urban and environmental values have not been adequately addressed in

adjudication proceedings.

Conclusion

An evaluation of general stream adjudication institutions in Colorado, Wyoming, and

Arizona provides insight into the nature of these proceedings. From this limited study of

only three states, it appears that the hybrid regime is the most unstable of the three regimes

This regime experiences great incremental and radical change and tends also to be the

slowest of the regimes. Cost and time are important factors in these proceedings, although

these figures are difficult to obtain. Adjudication proceedings in all three states seem to cost

a great deal and take considerable time. But at least in Wyoming's Big Horn River

adjudication citizens seem to have received a lot for their fmancial investment; all federal

and Indian reserved rights have been resolved.

99 Telephone interview with Charlotte Benson, Arizona Attorney General's Office,
Assistant Attorney General, January 29, 1997.
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Citizens encounter an array of benefits and burdens from these proceedings. Under

all three regimes water users are burdened with filing a claim and retaining an attorney.

Traditional water users, such as irrigators, continue to win out in these proceedings. Farmers

still receive the most water in these states. m° Irrigation districts, like SRP, retain their

political power in Arizona. These users favor administrative regimes as they are closely

aligned with state officials. The hybrid approach seems best prepared to handle domestic and

irrigation rights. Indian tribes, however, prefer the judicial forum to the administrative

approach. The quality of decision making suits them better in court, with discovery more

complete and the evidentiary phase more developed. Tribes have been relatively

unsuccessful in these proceedings, only assuring "paper rights" with no hope for "wet" water.

The Big Horn River adjudication in Wyoming illustrates this.

Public participation in these proceedings is relatively non-existent, as citizens can

only participate if they hold a water right. This clearly limits the amount of public input in

these proceedings and institutions. Moreover, population shifts to urban areas and

environmental values are two measures of changing values. Both are expected to be active

100 Irrigation remains the largest user of water in most western states. In many states,
such as Wyoming, such use has remained constant with 97% of the water used for
irrigation purposes in 1965, 95% in 1975, and 98% in 1990. Colorado used 97% of their
water for irrigation purposes in 1965, 91% in 1975, and 92% in 1990. Arizona displays a
reduction in water for irrigation purposes with 92% of the state's water going to irrigation
in 1965, 90% in 1975, and only 84% in 1990. Figures are gathered from Estimated Use

of Water in the United States, 1965 (Washington, D.C.: United States Geological
Survey, 1968); Estimated Use of Water in the United States, 1975 (Washington, D.C.:
United States Geological Survey, 1977); and Estimated Use of Water in the United
States, 1990 (Washington, D.C.: United States Geological Survey, 1993).
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in these proceedings, yet in all three state general stream adjudication institutions urban

population shifts and environmental values are not adequately addressed.

This evaluation reveals that despite the regime time -- whether it is judicial,

administrative, or hybrid -- the outcomes of adjudications are generally the same. That is,

entrenched interests are the primary determinant of the outcomes of general stream

adjudications in western states. Traditional users, who have historically held great political

power in western state legislatures and state administrative agencies, continue to receive the

benefits of water allocation decisions, despite strong pressures from new users. Many

western state legislators and participants in adjudication proceedings are looking for

solutions to the delay, cost and conflict associated with adjudications. A change in regime

type is unlikely to bring simple resolution.

The differences within states then tend not to be the result of the regime but rather

the nature of the actors in the particular state, the personalities and resources of the parties,

the water law precedent in the state, and the history of resource use in the state. That is, one

regime has not been determined to be the "best" approach. For example, the hybrid regime

at first glance appears to be the worst of these three regimes -- it is the most unstable and the

least time efficient and cost-effective. Yet, the hybrid approach offers users broader access

to government officials, which is an improvement over both the administrative and judicial

approaches. Settlements hold great promise in resolving these disputes in the long run,

preempting the tedious nature of these proceedings and moving closer to resolution of the

legal issues. Arizona, although representing a hybrid regime, has been successful with
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settlements. Yet, this is more a result of the players and personalities involved than the

nature of the regime. Moreover in Arizona, albeit a hybrid regime, communication with

water users is remarkably more advanced than either Colorado or Wyoming This is

attributable more to personnel characteristics, however, and less a characteristic of the

particular regime Community characteristics, incorporating such features as the nature of

the actors, their personalities and resources, are central to general stream adjudications.
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CHAPTER FIVE

WATER REALLOCATION IN THE 21st CENTURY?

As the disparity between demands grows, and as total demands increase,
a shift from existing uses to new ones must take place.

-Frank Trelease

The inscription on the wall of the Colorado State Capitol Building reads, "the land

where life is written in water." The demand for water in the West continues to grow.

Chronic water shortages already exist in many parts of the West. Even as early as 1986, a

water crisis poll of Colorado's water resource bureau directors revealed that the state was

"very or extremely likely" to experience a water crisis, and the state's response would be

"adequate" or in a "state of improvement." Water resource bureau directors in Arizona found

it "quite unlikely" that the state would experience a water crisis in the near future, but that

if it did, it would not be well prepared for such a crisis (Miller, 1989). A report as old as

1973 highlights the potential for crisis:

"...the water resource system in Colorado is being placed under extreme stress. The
goal of providing adequate supplies of useable water to meet the rapidly growing
domestic, industrial, and recreational needs within the state and maintaining
adequate supplies to support traditional agricultural uses is becoming ever more
difficult and costly to achieve.. .This state of affairs requires that the water
management system be adapted to a changing and threatening environment if it is
to effectively order the emerging structure of demands in a manner that results in
the efficient allocation of the resource and the meeting of the basic needs of society"
(Radosevich et al., 1973:7-8).

Most surface water has been entirely appropriated and groundwater has been

appropriated in most accessible locations. Twenty-seven percent of the stream flow was

being utilized in the West in 1954, and the projected use by the year 2000 would be 81% of
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the available water from rivers and streams.' Traditionally, water management in the

United States has been characterized as "supply management," where the country's vast

supplies of freshwater are manipulated to meet the needs of users. Increasing development

costs, government fiscal restraint, and increasing environmental concerns have placed

demands on the traditional approach. Experts on western water argue that the West is in

transition from an era of water development to an era of water management and conservation

(Wilkinson, 1985). Attention is now centered on optimizing existing water supplies rather

than on water development. Recognizing the critical nature of water and the uncertainty of

future supply, the Colorado legislature convened a special committee during the summer of

1997 to foiinulate a long-term strategy to meet future demand.

As Mark Tader (1986) warns, "At a time when states have allocated most readily

usable water, new and expanded demands for fresh water require current water right owners

to be more frugal. If present water use patterns continue, industrial development, growing

municipalities and environmental preservation must all suffer" (Tader, 1986:277).

Historically, governmental institutions in the West avoided making difficult choices among

competing uses by supplying more water than can be consumed. As Professor Trelease has

said, westerners tend to try to solve their water problems by pouring more water on them.

Yet, since current policy rejects the construction of any new projects to increase supplies, as

1 01 See Special Subcommittee on Western Water Development, Senate Committee on
Public Works, Western Water Development, 88th Congress, 2nd Session 7 (Comm. print
1964). Current figures are not available but are expected to be released later this year
by the Western Water Policy Review Advisory Commission.



181

demonstrated by the United States Bureau of Reclamation "no new dams" policy initiative,

difficult choices among competing uses will have to be made. Water marketing and transfers

may be the answers, as markets can shift water from marginal agriculture uses to higher

valued uses, satisfying the water needs in areas of the West experiencing rapid population

and economic growth and demanding environmental protection (Tarlock, 1993; Gardner,

1985). It is presumed that water will be "redistributed" in the West, upsetting the current

balance of control over the resource. "Someone with water he [sic] doesn't need, either in

the long or short term, is going to offer to sell it or lease it to someone who badly needs more

water" (O'Hair, 1990:35). It is in this fragile state of affairs that general stream adjudication

proceedings occur.

At least a dozen western states are currently involved in general stream adjudications,

the largest civil proceedings, perhaps other than class action lawsuits, ever to be litigated in

state and federal courts. Adjudication institutions were formed in the late 1800s to join all

parties in court in one proceeding as opposed to piecemeal litigation, and settle disputes

between farmers and ranchers. The desire to quantify federal and Indian reserved rights is

perhaps the primary motivation of these modern, or post-1950, proceedings, as well as

pressures from population growth and interstate threats. Currently, adjudications represent

an important feature of water policies in many western states. This potential reallocation of

water in the West is a vital public policy issue that incorporates political, social, economic,

and institutional features worthy of consideration. State procedures for adjudications differ
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in many ways particularly in terms of forum and process. As previously discussed, under

the judicial regime, state water courts are the primary institution adjudicating water rights.

Under the administrative regime, it is the state water resource agency that plays the largest

role. And under the hybrid regime, powers are divided between the state courts and the

water resource agency. An analysis of these procedures and institutions provides insight

into current decision making about water resources in the American West. Moreover, this

analysis reveals the winners and losers of this modern reallocation of water in the West.

Adjudication institutions evolved to join all parties affecting or affected by water use

in court. Prior appropriation, the property distribution mechanism developed to allocate

water in most of the West, provides a foundation upon which these proceedings occur. As

a set of property rights, however, this system is inefficient, inequitable and unresponsive to

environmental concerns. Adjudication institutions have not been static, but rather they have

evolved in both incremental and radical ways. Incremental change is characterized by minor

adjustments to existing institutions, such as research information gathering activities, the

appropriation of funds and minor procedural changes. Radical institutional change, on the

other hand, is highlighted by the creation or abolition of an institution, or the major

reorganization of an institution. Institutional matters do not tell the entire story, however.

Historical influences, geography, climate, and landscape also contribute to an understanding

of the formation and evolution of adjudication institutions. In the 1950s, the federal

government provided the leverage to reformulate and radically alter adjudication institutions
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in western states, resulting in the adjudication institutions of today.

As previously discussed, many factors come together to produce the various

outcomes of these proceedings, including the nature of the actors in the particular state, the

personalities and resources of the parties, the water law precedent in the state, and the history

of resource use in the state. That is, one regime has not been determined to be the "best"

approach to the adjudication and reallocation of water. The hybrid regime, at first glance,

appears to be the most unstable and the least cost effective. Yet, the hybrid approach offers

users broader access to government officials which is an improvement over both the

administrative and judicial approaches. Settlements hold great promise in resolving these

disputes in the long run, preempting the tedious nature of these proceedings and moving

closer to resolution of the legal issues. Arizona has been successful with settlements. These

settlements may not have been achieved without the pressure of the adjudication

proceedings. Moreover in Arizona, albeit a hybrid regime, communication with water users

is remarkably more advanced than either Colorado or Wyoming This is attributable to

Special Master John Thorson, however, and less a characteristic of the particular regime.

Despite these seeming differences, adjudication regimes produce similar outcomes.

What seems to be the primary determinant of the outcomes of general stream adjudications

in western states is political power, rather than the design of the regime itself. Water

continues to flow uphill toward the money and power of traditional water users, particularly

irrigators, despite the forum or regime of the adjudication proceeding.
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Water politics in the West is still very much dominated by agricultural interests; the

tradition of the private exploitation of water continues today, much as it did when Grant

McConnell wrote of water politics in 1967. A look at water use patterns in the West suggests

that most of the West's water supply is used for agricultural purposes, just as it was over a

hundred years ago. Environmental interests, tribal concerns, federal regulations and

pressure, and urban growth all may potentially limit traditional agricultural uses. Given the

increasing pressure from the cities and environmental interests, it is expected that future

water allocation decisions will not continue to be made by a such narrow range of interests.

If reallocation is truly to occur in western states, new values are expected to enter the policy

arena. For instance, the quantification of water will indeed affect the quality of water, even

if environmental interest groups have failed to acknowledge this. Currently, agricultural

interests continue to dominate western water politics and this is despite the fact that the West

has changed in the past fifty years. Perhaps Schad say its best:

"The old West of the cowboy, the homesteader, and the miner is gone. Yes, there
are still cowboys tending diminishing herds of beef cattle and increasing numbers
of horses maintained so their owners can enjoy the pleasures of riding. There are
still miners, but the old miner's pick and shovel have been replaced by huge power
shovels and gigantic mining machines that chew up the landscape, leaving piles of
mill tailings as large as the eastern mountains. The homesteaders' holdings have
been amalgamated into huge corporate farms and ranches, the irrigation ditch is
being replaced by underground pipes, and the landscape is being transformed by
center-pivot irrigation systems tapping underground aquifers" (Schad, 1990:11).

Demands on water will continue to grow and change. "As the disparity between

demands grows, and as total demands increase, a shift from existing uses to new ones must

take place" (Trelease,  1965:29). This is in light of federal-state conflict over water resources,
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and pressure on the states to resolve Indian claims, either through litigation or settlement.

Current participation in adjudication proceedings is unsatisfactory. Despite the magnitude

of these proceedings in terms of the amount of water adjudicated, there is little attention paid

to these proceedings by the general public. The average citizen, even the average western

citizen, has little knowledge of the nature or the possible scope of general stream

adjudication proceedings in the West.

Previous analyses of adjudication proceedings in the West have not reached these

conclusions. Instead prior research tends to focus mainly on particular state proceedings or

provides current case law analysis. This research moves beyond such initial studies and

helps to uncover the benefits and burdens of these proceedings. From this analysis, it seems

that there are a variety of ways to minimize the burdens these proceedings place on

participants. First, greater state and federal funding for settlement activities can reduce some

conflict these proceedings produce and provide a forum that is less adversarial than the

courtroom. Second, non-lawyer representation also could minimize the adversarial nature

of these activities and reduce the financial burden placed on participants. Third, de minimus

users could be exempt or summarily adjudicated. Small water users should not face the

incredible uncertainty and high financial costs of these proceedings. Finally, there is a need

for better communication techniques to be adopted in western states. Newsletters, toll-free

phone numbers and video guides to the proceedings are just a few techniques to keep parties

and the general public better informed about the status of the proceedings. Much can be
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done to minimize the burdens adjudication proceedings place on participants. The changes

listed here are minor adjustments that can be made to improve the current adjudication

procedures. These are more incremental changes that can be made within the West's water

law regime.

In addition to incremental changes, there are two radical or sweeping changes that

can be made to modify western water law more broadly. These changes relate to western

water management and beneficial use of water. First, water management should deal more

effectively with the physical resource itself. For example, inefficient water use may be the

result when surface water and groundwater are managed independently. Moreover, quality

and quantity are both dimensions of a single resource. Yet, water management institutions

in the West fail to govern water quality and quantity in an integrated fashion. Instead we

manage quality through regulation or command-and-control techniques, and we mange

quantity through the assignment and enforcement of transferable property rights. If more

efficient water use can be achieved, then more and new water demands can be

accommodated. Far greater optimal solutions could be found if it were possible for gainers

to compensate losers. Those losers who receive less water in order to accommodate higher

uses, can be fairly compensated by drawing upon the efficiency gains enjoyed by new users.

Appropriate market institutions must be in place to allow these compensation mechanisms

to work.

Second, beneficial use needs to be modified Western water law is predicated on the
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idea of beneficial use. No water right is valid unless it is put to a beneficial use. Typical

uses includes water for irrigation, mining or municipal uses. States have the authority to

interpret this requirement to include social, economic or environmental criteria. The criteria

could be implemented by legislative standards or by a delegation of authority to an

administrative agency. The current law protects inefficient water use. Instead the law should

incorporate incentives to conserve. Beneficial use should be redefined as the "efficient use

of water for a beneficial purpose." This definition could free water or save water supplies

to be reallocated to new users. The original purpose of the beneficial use doctrine was to

discourage speculation. Fear of speculation is no longer a valid public policy concern out

West. It is time for the law to reflect these changes.

In their very nature, adjudications are adversarial. Conflict is expected to continue

to highlight water allocation decisions and adjudication proceedings in western states. Such

conflict includes internal conflict, intra-state conflict and federal-state conflict. Conflict in

Colorado across the eastern and western slopes indicates the importance of cultural issues

within a state and illustrates conflict within a state. m Interstate disputes related to interstate

1' Colorado's western slope is mountainous and contains most of the state's recreation
and wilderness areas, yet it is home to less than 10% of the state's population. The
western slope, however, holds most of the state's water, at least 70% of it, which comes
primarily from the headwaters of the Colorado River and its tributaries. For years eastern
slope municipalities have physically transported water, about 500,000 acre feet, to the
Front Range by tunnels through the Continental Divide. Western slope ranchers, fruit
growers, energy interests, and tourist industries complain about the impact of
transmountain diversions on streamflow.
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waters also characterize relations in the West. There have been more lawsuits filed between

states relating to interstate rivers in the period from 1945 to present than between the years

1790 to 19452' Interstate compacts have proven to be a method for resolving domestic

interjurisdictional water allocation disputes.' They allow for a flexibility and innovation

that runs contrary to litigation.

Wallace Stegner has said that the two most influential factors of society in the West

are its aridity and its high concentration of federal public lands (Stegner, 1969). Public lands

matter in the West because of their abundance, their economic value, intrinsic value and

beauty. Nearly 700 million acres of the original public domain, lands that were never

transferred from federal ownership, remain as part of our public lands. Tensions between

the states and the federal government over water resources is nothing new. 1 °5 Our federal

1' From 1790 to 1945, Arizona was part of two lawsuits relating to interstate waters,
Colorado was joined in four lawsuits, and Wyoming in four lawsuits as well. From 1945
to present, Arizona was involved in four lawsuits; Colorado in six such suits; and
Wyoming in two lawsuits.

104 Wyoming alone is part of at least five interstate water agreements, as an attempt to
settle disputes across states, including the Laramie River Decree (1922), the Belle
Fourche River Compact (1943), the North Platte River Decree (1945), the Yellowstone
River Compact (1950), the Upper Niobrara River Compact (1962). Colorado is a party to
nine interstate water compacts, including the Colorado River Compact (1922), the
LaPlata River Compact (1922), the South Platte River Compact (1923), the Rio Grande
River Compact (1938), the Republican River Compact (1942), the Amended Costilla
Creek Compact (1963), the Upper Colorado River Basin Compact (1948), the Arkansas
River Compact (1948), and the Animas-LaPlata Project Compact (1963).

1' Two recent studies conducted by the Wyoming Heritage Foundation reveal the current
conflict over land management issues on federal lands in Wyoming. First, they suggest
that a majority of citizens in Wyoming believe United States Forest Service and the



189

system of government makes some conflict inevitable. State dominance over western water

matters is by no means assured and federal-state conflict continues. Federal court cases have

indicated that the federal government is not inclined to take a back seat with regard to water

matters. 1 °6 In particular, the federal government plays a role in modern western water policy

through the declaration of federal reserved rights and the initiation of federal environmental

legislation and regulations. The federal government seeks better management and

enforcement on western river systems. Continued federal presence in western adjudication

proceedings is illustrated by the establishment of a Phoenix-based Department of Justice

office, expressly to monitor Arizona's adjudications.

In addition, western state officials are faced with the conflict associated the

adjudication of Indian reserved rights. Relations between states and tribes have been

defensive and reactive. States assert the right to adjudicate Indian water rights; they fear that

Indian claims may threaten their use of water. In May 1984, the Western States Water

Bureau of Land Management regulations and land management decisions have hurt the
development of mineral resources, grazing, and timbering on federal lands in Wyoming.
See Public Opinion Poll (Wyoming Heritage Foundation, September 1996). Second,
they also indicate that a majority of Wyoming citizens support a bill introduced recently
in the Wyoming legislature to give the governor $1.5 million to represent Wyoming's
interests on federal land issues. See Public Opinion Survey (Wyoming Heritage
Foundation, February 1997).

106 In Arizona v. California (373 U.S. 546 (1963)), the United States Secretary of the
Interior allocated water rights on the lower Colorado among the lower basin states, and
the Supreme Court upheld this action. With Sporhase v. Nebraska (458 U.S. 941 (1982)),
the court held that demands of interstate commerce can override the desire of a single
state to ban exports of water. The court found the notion of state ownership of water a
"legal fiction."
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Council prepared a report for the Western Governor's Association concluding that Indian

water rights may total over forty-five million acre feet per year, an amount more than three

times the annual flow of the Colorado River (Wilkinson, 1987b:55). Indians in turn fight for

federal court jurisdiction and assert the right to regulate non-Indian water on reservations.

Early on, the Supreme Court recognized the need to protect tribes from the states. In United

States v. Kagama, the United States described its perspective:

"These Indian tribes are wards of the nation. They are communities dependent on
the United States; dependent largely for their daily food. Dependent for their
political rights. They owe no allegiance to the States, and receive from them no
protection. Because of the local ill feeling, the people of the States where they are
found are often their deadliest enemies."

As long as the federal government continues to protect Indian water, there will be federal-

state conflict. As one law review author put it, "Indian water rights hang over the western

United States like thunderclouds over a picnic" (Bennett, 1989).

Beyond the expectation of continued conflict, it is clear that these proceedings may

not necessarily produce certainty or finality with regard to water supplies. The concept of

certainty is indeed an important policy goal of water resource management. Water rights

continue to be issued in perpetuity rather than for a fixed term of years that could

accommodate shifting societal or economic values. States are pursuing these proceedings

as a means to quantify Indian water rights and to lock users into these allocation numbers.

Yet, certainty in this regard is a fiction. We should not expect that these proceedings will

create certainty or a finality of water allocations in the West, given the inevitability of

droughts and climate change. "Whether the reservoirs clog in twenty years or 200 years,
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whether the aquifer depletes in ten or one hundred years, or whether the greenhouse effect

results in more or less water in the West is incidental to the issue. Change, not certainty, is

the hallmark of western water resources. And laws must be adopted that can respond to

change" (Shupe, 1990:18). Adjudications are just one of several water management tools

available to decide how water will be allocated. Alone they cannot provide certainty or

finality. Instead there is a need for flexible administration and management of final decrees.

Perhaps the greatest contribution that general stream adjudications have made to the

overall management of western water is the settling of Indian reserved rights. In Arizona,

four settlements have been approved by Congress, confirming rights for the tribes there. In

Wyoming, Indian rights have been resolved in the Big Horn River system. Only Colorado

has yet to make progress in this regard. The resolution of these rights may lead to water

transfers and marketing in the West, as advocated by the United States General Accounting

Office in a recent study (General Accounting Office, 1994). The question is whether this

accomplishment is worthy of the time and expense. Could the resolution of Indian reserved

rights been achieved in a more efficient or less contentious manner'?

One of the greatest disappointments of general stream adjudications, both old and

modern proceedings, has been the insufficiency of water rights records. Adjudications were

intended to bring better water right records to western states.' Certainly, the determination

107 A 1971 National Water Commission study pointed to the poor condition of water
records in western states. This study concluded that general adjudication proceedings are
"very helpful in identifying and quantifying water rights, in providing a reliable record of
valid rights on the watercourse, and in facilitating water distribution and water rights
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of existing rights is a prerequisite to effective state agency management of water resources.

Centralized, current records of water use are critical in this regard. Yet, records of total

rights adjudicated, total water claims filed, and annual streamflow are lacking. The gathering

of such data has been nearly impossible in most states. Often the data gathered within a

particular state cannot be compared overtime. For example, in Wyoming, water adjudicated

in the Big Horn River system has been calculated in acre feet per year but water adjudicated

in the state administrative proceedings is calculated in cubic feet per second. This makes a

total figure of water adjudicated in Wyoming thus far impossible to calculate. The

inconsistent nature of streamflow in most western streams over time compounds this

problem.

In most western states further research on water supply, use, and availability is

critical to the better management of this resource. How can adjudications even begin to fix

western water problems if we are not altogether certain what is wrong? The recently

established Western Water Policy Review Advisory Commission has been mandated to

review federal activities in the nineteen western states affecting the allocation and use of

water resources. In doing so, the Commission is expected to study existing institutional

arrangements and legal regimes. In particular, the Commission has begun to study the water

needs and problems of western states, tribal needs and use, water quality, and demographic,

economic and social trends in water use. Such analysis is sorely needed and it is expected

administration." See Richard L. Dewsnup and Charles J. Meyers, Improvement of State
Water Records (Washington, D.C.: National Water Commission, 1971:2).
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to contribute to the existing debate over general stream adjudications.

It has been recently suggested that the West is "changing" and entering a new era in

resource use (Power, 1996; Wilkinson, 1992). "The 'New West' is a place where

telecommunications and electronics have diversified and strengthened economies once

heavily dependent on natural resources; where tens of thousands of immigrants from both

coasts are drawn every year by rapidly expanding job opportunities, unbeatable natural

amenities and fewer social problems; where the knowledge workers and entrepreneurs who

can work anywhere there is a telephone line often choose to settle" (Kensworthy, 1996). A

recent look at economic policy and trends in western states suggests that the "New West" is

less reliant on extractible industries (Power, 1996). In the early 1800s, almost 90% of the

nation's population was engaged in fishing, mining, logging and agriculture. Today,

however, less than 10% of the population is engaged in such activities. As a consequence,

such industries, including mining and farming, have a diminished power base. Despite this

expected diminished power base, western irrigators remain powerful actors in adjudication

proceedings.

Indeed, the West is undergoing economic development and diversification and today

the West's modern boom is tourism. Nearly 70% of all travel to western states is pleasure-

related (Bureau of Land Management, 1993). From 1985 to 1990, total tourism jobs and

spending by tourists increased in the West by over 50% above the national average. Over

one-third of the entire service sector in the West is in tourism, compared to the Northeast
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where only one-fifth of service jobs are in tourism (Westrends, 1993 :ix). In both Arizona

and Colorado, the economy is dependent of the preservation of natural resources. Old

mining towns, for example, attract millions of tourists and recreationists each year. Colorado

state officials estimate that tourism in the state produced $6 billion in retail sales in 1991

(Wilkinson, 1992:15). According to a 1985 Stanford Research Institute International report

on Wyoming's economy, travel and tourism are especially important to Wyoming because

they generate net wealth for the state without using up natural resources or destroying the

environment.

In recent years many scholars have written about the decline of democracy in

America. In particular, there is evidence of a lack of wide participation by most Americans

and an impoverished version of citizenship (Greider, 1992; Ingram and Smith, 1993; Putnam,

1995; Sandel, 1996). With this in mind, what do adjudications say about the state of

democracy and public participation in western states? These proceedings illustrate that water

allocation or potential reallocation is truly about property rights and political power. This

is despite the fact that there is a legitimate public interest in the use of water resources. The

process of how people become engaged in public issues does not occur in predictable and

logical manners. Various factors can coexist for a period of time and then they become ripe

for action. Perhaps these issues are not yet ripe for large-scale public action and

participation. And perhaps given the nature, complexity and adversarial nature of these

proceedings that participation will always be limited. The average urban citizen, who simply
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expects water to flow from the tap without question, may never participate in these

proceedings. We cannot just command citizens to be involved and to understand - "we must

create the institutions that will enable such participation to occur, encourage it, and make it

fulfilling as well as demanding" (Bellah, 1991:15). Institutions which demonstrate the

capability to solve such problems are judged to be successful ones. An institution's

competence depends on the participation of the institutional actors within it. Institutions

must be flexible and responsive to both individual claims and public debate. "The institution

itself provides an environment in which policies can be devised, altered, interpreted,

advocated, ignored, or otherwise transformed. The institution can determine not only the

success or failure of a given policy, but the very essence of that policy" (Bromley, 1989:117).

Policies should be designed with appropriate attention to their effect on citizenship.

Policies should treat all citizens fairly and cut across traditional target groups. General

stream adjudications are insufficient in this regard. These institutions may well be achieving

the goals of litigation to further better water management and resource stability, but they are

doing so at the expense of public involvement and debate. Perhaps the institutional

machinery of general stream adjudications is functioning successfully, as outlined by the

private property allocation scheme under the prior appropriation system, but without a clear

incorporation of new values and uses, these institutions are likely to continue to fail to

address today's critical needs. The current institutional arrangements are unlikely to achieve

an equitable apportionment of water. Under the current system, radical water reallocation
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seems unlikely. The only thing that does seem certain is the increased conflict over water

as new users begin to be recognized.

Any changes that are to occur in western reallocation will hopefully come from the

local institutions in the West, perhaps even from irrigation districts. If these institutions do

not act, federal regulatory law may be the key to reallocation in the West. These changes are

destined to be piecemeal, and agricultural interests are expected to be hostile to such change.

A recognition, and ultimately an incorporation, of community values is essential to any

reallocation of water in the West.

General stream adjudications are major lawsuits occurring in the West. Such

proceedings have the potential to drastically reallocate western water. Adjudications

represent a critical public policy issue worthy of additional research. A more comprehensive

study, including an analysis of all seventeen western states, is needed to achieve a better

cross-comparison of state procedures and participation outcomes. In particular, a more

detailed look at time and cost factors associated with adjudications is critical. Moreover, a

deeper investigation into the positions of both the federal government and the Indian tribes

is critical to any further discussion of participation in water resource allocation decisions in

western states. However, simply more research will not solve the major issue: the water

policies of today are insufficient for the impending crisis of tomorrow.
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Colorado Sources

State Statute

Colo. Rev. Stat. §§37-92-101 to -602 (1995).

Court Cases 

Published Opinions

United States v. District Court in & for County of Eagle, 458 P.2d 760 (Colo. 1969).

United States v. District Court for Eagle County, 401 U.S. 520 (1971).

United States v. District Court for Water Division No. 5, 401 U.S. 527 (1971).

Kuiper v. Well Owners Conservation Assn., 490 P.2d 268 (Colo. 1971).

Hall v. Kuiper, 510 P.2d 329 (Colo. 1973).

Kuiper v. Lundvall, 529 P.2d 1328 (Colo. 1974).

Colorado River Water Conservation District v. United States, 424 U.S. 800 (1976).

Wadsworth v. Kuiper, 562 P.2d 1114 (1977).

United States v. City & County of Denver, 656 P.2d 1 (Col. 1982).

Sierra Club v. Block, 622 F. Supp. 842 (D. Colo. 1985).

Sierra Club v. Lying, 661 F. Supp. 1490 (D. Colo. 1987).

United States v. Jesse, 744 P.2d 491 (Colo. 1987).

Sierra Club v. Yeutter, 911 F.2d 1405 (10th Cir. 1990).

State Engineer v. Castle Meadows, 856 P.2d 496 (Colo. 1993).
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Unpublished Opinions

In re Perry Park Water & Sanitation Dist., No. 89-C W-225 (Colo. Dist. Ct., Water Div. 1,
April 12, 1994) (transfer of use from agricultural to municipal).

In re Consolidated Mutual Water Co., No. 93-CW-151 (Colo. Dist. Ct., Water Div. 1,
August 1, 1994) (challenges based on water quality concerns).

In re Application for Water Rights of the Board of County Commissioners of the County of
Arapahoe, in Gunnison County v. USA v. Colorado River Water Conservation District, No.
92SA68, slip op. (Colo. Dist. Ct., February 21, 1995).

In re WWTR Co., No. 93-CW-94 & -95 (Colo. Dist. Ct., Water Div. 1, May 1, 1995)
(validity of blanket; comprehensive augmentation plans).

In re Centennial Water & Sanitation District, No. 93-CW-81 (Colo. Dist. Ct., Water Div.
1, June 5, 1995) (reasonable diligence; "can and will" statute).

In re Parker Water & Sanitation Dist., No. 85-CW-448 (Colo. Dist. Ct., Water Div. 1,
August 11, 1995) (reasonable diligence; "can and will" statute).

Administrative and Court Related Documents

Colorado Water Resources Research Institute, Colorado State University, Water Research:
Solving Colorado's Water Problems (November 1977).

Colorado Department of Natural Resources, Division of Water Resources, Rules of

Procedure for all Adjudicatory Hearings, 2 CCR 402-3 (October 1, 1981).

Colorado Department of Natural Resources, Colorado Water Conservation Board, Colorado

Water Rights Adjudication Study: Request for Proposals (1987).

Office of the State Engineer, Colorado Division of Water Resources, Annual Report (1993),

(1995), and (1996).

Colorado Department of Natural Resources, Forms for Claiming Water Rights.
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Wyoming Sources

State Statute

Wyo. Stat. §1-37-106 (1977).

Court Cases 

Published Opinions

Farm Investment Co. v. Carpenter, 61 P.2d 58 (1900).

United States v. Powers, 305 U.S. 527 (1939).

In re General Adjudication of All Rights in the Big Horn River System (Big Horn I), 753 P.2d
76 (Wyo. 1988).

Wyoming v. United States, 492 U.S. 406 (1989).

Wyoming v. Shoshone Tribe & Northern Arapaho Tribe of the Wind River Indian
Reservation, 109 S. Ct. 3265 (1989) .

In re General Adjudication of All Rights in the Big Horn River System (Big Horn II), 803
P.2d 61 (Wyo. 1990).

In re General Adjudication of All Rights in the Big Horn River System (Big Horn III), 835
P.2d 273 (Wyo. 1992).

In re General Adjudication of All Rights in the Big Horn River System (Big Horn V), 899
P.2d 848 (Wyo. 1995).

Unpublished Opinions

Partial Interlocutory Decree and Supporting Documents Regarding the United States' Non-
Indian Claims, In re General Adjudication of All Rights to Use Water in the Big Horn River
System and All Other Sources, No. 4993 (5th Judicial Dist, Wyo., February 9, 1983).

Office of the Special Master, Supplemental and Final Report (June 1, 1984).
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Order Denying Treaty Priority Date, In re General Adjudication of All Rights to Use Water
in the Big Horn River System and All Other Sources (5th Judicial Dist, Wyo., May 15, 1985).

Big Horn Adjudication Phase III Procedures, In re General Adjudication of All Rights to
Use Water in the Big Horn River System and All Other Sources (5th Judicial Dist, Wyo.,
May 15, 1985).

Amended Big Horn Adjudication Phase III Procedures, In re General Adjudication of All
Rights to Use Water in the Big Horn River System and All Other Sources (5th Judicial Dist,
Wyo., January 21, 1986).

Order to Further Amend Big Hom Adjudications Phase III Procedure, In re General
Adjudication of All Rights to Use Water in the Big Horn River System and All Other Sources
(5th Judicial Dist, Wyo., May 8, 1987).

Order Adopting Walton Procedures, In re General Adjudication of All Rights to Use Water
in the Big Horn River System and All Other Sources (5th Judicial Dist, Wyo., January 21,
1992).

Office of the Special Master, Report Concerning Remand Appellants' Claims for a Reserved
Water Right with an 1868 Priority Date (Walton Rights) (May 4, 1992).

Order Modifying Walton Procedures, In re General Adjudication of All Rights to Use Water
in the Big Horn River System and All Other Sources (5th Judicial Dist, Wyo., February, 1,
1993).

Order Changing Phase ifi Procedures, In re General Adjudication of All Rights to Use Water
in the Big Horn River System and All Other Sources (5th Judicial Dist, Wyo., July 26, 1993).

Judgement and Decree, In re General Adjudication of All Rights to Use Water in the Big
Horn River System and All Other Sources (5th Judicial Dist, Wyo., January 28, 1994).

Order Simplifying Publication and Notice Pursuant to Walton Procedures, In re General
Adjudication of All Rights to Use Water in the Big Horn River System and All Other Sources
(5th Judicial Dist, Wyo., June 23, 1994).

Order Adopting Tribes' Identification of Pre-May 15, 1985, Groundwater Uses, In re
General Adjudication of All Rights to Use Water in the Big Horn River System and All Other
Sources (5th Judicial Dist, Wyo., January 3, 1995).
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Order Denying Motions for Summary Judgement, In re General Adjudication of All Rights
to Use Water in the Big Horn River System and All Other Sources (5th Judicial Dist, Wyo.,
September 5, 1995).

Administrative and Court Related Documents

Office of the Special Master, Volume I: Procedural History, Treaties, Summary of Events
(1868-1953), Special Master's Orders, Interstate Ditch Rules, Sample Forms, Settlement
Materials, Amended Judgement and Decree, Order Denying Treaty Priority Date (Up
through 1985).

John Washakie, Shoshone Business Council before the Western States Water Council, Legal
Committee, July 13, 1989.

Office of the State Engineer, Tabulation of Adjudicated Water Rights (May 14, 1992).

Office of the State Engineer, Annual Report (1993).

Office of the Special Master, Volume II: Big Horn I, Special Master Reports, Walton
Procedures, Big Horn II, Walton Criteria, Special Master Instream Flow Report, Judgement
and Decree (instream flow & administration), Big Horn III, Groundwater Order, Judgement
and Decree (Up through 1994).

Office of the State Engineer, Budget Request (1995-1996).

Office of the State Engineer, Statement of Claim for a Walton Right.
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Arizona Sources

State Statute

Ariz. Rev. Stat. §45-251 to -260 (1994).

HB 2193, filed April 20, 1995 (water rights on public lands).

HB 2276, filed on May 17, 1995 (revisions to water law and adjudication procedures).

Court Cases

Published Opinions

Maricopa County Municipal Water Conservation District No. 1 v. Southwest Cotton
Company, 4 P.2d 369 (1931).

Arizona v. California, 373 U.S. 546 (1963).

McClellan v. Jantzen, 547 P.2d 494 (1976).

In re Determination of Conflicting Rights, 484 F. Supp. 778 (D. Ariz. 1980).

Gila River Pima-Maricopa Indian Community v. United States, 684 F.2d 852 (Ct. Cl. 1982).

Arizona v. San Carlos Apache Tribe, 436 U.S. 545 (1983).

United States v. Superior Court in and for Maricopa County, 144 Ariz. 265 (1985).

United States v. White Mountain Apache Tribes, 784 F. 2d 917 (9th Cir. 1986).

White Mountain Apache Tribe v. Hodel, 784 F. 2d 921 (9th Cir. 1986).

Interlocutory Review Opinion, Issue #1 :Service of Process Decision, In re the General
Adjudication of All Rights to Use Water in the Gila River System and Source, 171 Ariz. 230
(Ariz. Sup. Ct., March 19, 1992).

Interlocutory Review Opinion, Issue 42:Groundwater/Surface Water Decision, In re the
General Adjudication of All Rights to Use Water in the Gila River System and
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Source, 175 Ariz. 382 (Ariz. Sup. Ct., July 27, 1993).

In re the General Adjudication of All Rights to Use Water in the Little Colorado System and
Source, No. 6417 (Ariz. Sup. Ct., Apache County).

In re the General Adjudication of All Rights to Use Water in the Gila River System and
Source, Nos. W-1 (Salt), W-2 (Verde), W-3 (Upper Gila), and W-4 (San Pedro) (cons.)
(Ariz. Sup. Ct., Maricopa County).

Unpublished Opinions

Judge Goodfarb's Groundwater Order, In re General Adjudication of all Rights to Use Water
in the Gila River System & Source, No. W-1 (cons.) (Ariz. Sup. Ct., September 9, 1988).

Judge Goodfarb's Subflow Decision Order, In re General Adjudication of all Rights to Use
Water in the Gila River System & Source, No. W-1 (cons.) (Ariz. Sup. Ct., June 30, 1994).

Office of the Special Master, Memorandum Decision Re Summary Adjudication of De
Minimis Uses in the San Pedro River Watershed (November 14, 1994).

Judge Bolton's Decision, In re Special Action (11B 2276), Case No. W1-100 (Ariz. Sup. Ct.,
August 30, 1996).

Administrative and Court Related Documents

Arizona Supreme Court, Order of Reference Referring Case to Special Master (Little
Colorado River)(August 27, 1990).

Arizona Supreme Court, Order of Reference Referring Case to Special Master (Gila
River)(September 21, 1990).

Arizona Supreme Court, Orders Concerning Arizona Special Master (November 1990).

Arizona Supreme Court, Orders Concerning Petitions for Interlocutory Review (December
11, 1990).

Office of the Special Master, Report and Recommended Decision re Service of Objections
Upon Water Users Served by an Irrigation Provider (Little Colorado River)(May 14, 1991).



204

Arizona Supreme Court, Special Procedural Order Providing for the Approval of Federal
Water Rights Settlements, Including Those of Indian Tribes (May 16, 1991).

Office of the Special Master, Rules for Proceedings Before the Special Master (November
1, 1991).

Office of the Special Master, San Pedro Objections Arranged by Uniform Objection Codes
(Gila River)(September 29, 1992).

Arizona Department of Water Resources, Draft Bibliography: General Adjudication of the
Gila River System and Source (1993).

Office of the Special Master, Background Information: Arizona General Stream
Adjudications (March 1994).

Office of the Special Master, Special Master's Memorandum Decision on Stock ponds, Stock
watering & Wildlife Uses (Little Colorado River)(April 20, 1994).

Arizona Department of Water Resources, Technical of De Minimis Adjudication of Uses
Supplied From Wells in the Little Colorado River: In re the General Adjudication of the
Little Colorado River System and Source (April 1994).

Salt River Project Agricultural Improvement and Power District and the Salt River Valley
Water Users Association, Proposed Amendments to Arizona's Surface Water Code and
General Stream Adjudication Statutes (May 3, 1994).

Arizona Department of Water Resources, Memorandum to the Joint Select Legislative
Committee on General Stream Adjudications, by Larry Linser and Steve Olson (June 1,
1994).

Office of the Special Master, Adjudication Bulletin (April 1993 to October 1997).

Arizona Department of Water Resources, Summons/Notice of New Uses.

Arizona Department of Water Resources, Statement of Claimant Forms & Assignment
Forms.
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Interviews Conducted

Colorado

John F. Chapman, National Park Service, Superintendent Curecanti National Recreation
Area, Gunnison, Colorado, May 21, 1996.

Aaron Clay, Colorado Water Court, Division #4, Referee, Cimmeron, Colorado, May 21,
1996.

Jim Hokit, Uncompahgre Valley Water Users Association, Manager, Montrose, Colorado,
May 21, 1996

Ken Knox, Colorado Water Court, Division #4, Division Engineer, Cimmeron, Colorado,
May 21, 1996.

David Getches, University of Colorado, Boulder, Law School, Law Professor, June 1996
(telephone interview).

Steve Glazer, Sierra Club, Rocky Mountain, Colorado Chapter, Water Resources Chair, and
High Country Citizens Alliance, January 27, 1997 (telephone interview).

Pam Hyde, American Rivers, Southwest Office, January 28, 1997 (telephone interview).

Jim Lockhead, Colorado Department of Natural Resources, Executive Director, February 4,
1997 (telephone interview).

Robert Wigington, Nature Conservancy, Western Regional Office, Western Water Attorney,
February 5, 1997 (telephone interview).

Wyoming

Judge Gary O. Hartman, 5th Judicial District, District Judge, Thermopolis, Wyoming, May
15, 1996.

Gayla Mead, Big Horn River General Adjudication, Administrative Assistant, Thermopolis,
Wyoming, May 15, 1996.

Sky Phifer, Attorney at Law, Lander, Wyoming, May 15, 1996.
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David Deutz, Wyoming State Engineer's Office, Division #3, Hydrographer, Riverton,
Wyoming, May 16, 1996.

Bill Heatley, Wyoming State Engineer's Office, Division #3, Hydrographer, Riverton,
Wyoming, May 16, 1996.

John Schumacher, East Shoshone Tribe, Tribal Lawyer, Fort Washakie, Wyoming, May 16,
1996.

Ramsey Kropf, Big Horn River General Adjudication, Special Master, Jackson, Wyoming,
May 17, 1996.

Tom Throop, Wyoming Outdoor Council, January 28, 1997 (telephone interview).

William F. Brown, Midvale Irrigation District, Manager, Pavillon, Wyoming, February 4,
1997 (telephone interview).

Terrence Dolan, Big Horn River Adjudication, former Wyoming Special Master, February
5, 1997 (telephone interview).

Nancy McCann, Wyoming State Engineer's Office, Water Division #3, Superviser, February
5, 1997 and July 15, 1997 (telephone interview).

Arizona

Steve Erb, Arizona Department of Water Resources, Chief of Adjudication Division,
Phoenix, Arizona, July 9, 1996.

Michael J. Pearce, Arizona Department of Water Resources, Chief Counsel, Phoenix,
Arizona, July 9, 1996.

John E. Thorson, Arizona General Stream Adjudication, Special Master, Phoenix, Arizona,
July 9, 1996.

Diana Imig, Nature Conservancy, Arizona Office, January 23, 1997 (telephone interview).

Charlotte Benson, Arizona Attorney General's Office, Assistant Attorney General, January
29, 1997 (telephone interview).
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William Swan, United States Department of the Interior, Solicitor's Office, Phoenix Field
Office, former Attorney, January 30, 1997 (telephone interview).

James Callahan, Phoenix City Attorney's Office, Civil Division, Assistant City Manager,
January 31, 1997 (telephone interview).

Pat Berry, Department of Justice, Trial Attorney, February 4, 1997 (telephone interview).

Judge Michael C. Nelson, Apache County Superior Court, Presiding Judge, February 3,
1997 (telephone interview).

Don Gross, Arizona Department of Water Resources, Surface Water Management Division,
Program Engineer, May 20, 1997 (telephone interview).
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Selected Interview Questions

What is your role in this state's adjudication activities?

What is the background history of adjudications in this state?

Who have the major players been in this state's adjudication proceedings? What are their
roles? Describe the relationships between the various parties.

What kinds of water (surface v. ground) are adjudicated? What/who is exempted?

How durable is your state's adjudication regime? Stable? Efficient? Quick?

How do water users enter an adjudication proceeding?

What is the process for notice? How do users appeal decisions?

What are the burdens and benefits of these proceedings for your state's citizens?

How do citizens participate in these proceedings?

How much money has been allocated and spent on adjudication activities in this state?

Are environmental interests incorporated into your state's proceedings?

How have the courts ruled on adjudications in your state?

Has there been recent legislative activity in your state?

Have there been settlement activities in your state?

What are your general impressions of these proceedings?

Could we live without these proceedings in this state? How so?

What does the future of adjudications in this state look like? What are the current
controversies surrounding adjudications in this state?

Do you see a major reallocation of water resulting from these proceedings? Who do you
expect will be the losers? Winners?
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