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ABSTRACT 
Intellectual Property (IP) is a key component in the progression of human development. 
Throughout history, and most importantly in present times, there has been a great threat 
of infringement to the creativity and innovation of others. This issue has become even 
more pressing with the implementation of outsourcing and offshoring of professional 
services. The World Trade Organization and other international organizations have 
attempted to enforce regulatory laws through trade agreements, but have created 
confusion and do not protect IP effectively.  It is proposed that greater protection of IP 
can lead to a stronger bilateral trade and political relationship between the United States 
and India.   
 
*PLEASE NOTE: Parts of this paper have or may be published as a derivative work in some journals or 
other external publications, in which this author is listed as a co-author. 
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1. Introduction 

Intellectual Property (IP) is a key component in the progression of human 

development. Throughout history, and most importantly in present times, there has been a 

great threat of infringement to the creativity and innovation of others. Intellectual 

Property is often used as an umbrella term and includes copyrights, trademarks, patents, 

and geographical indicators. As globalization progresses and there is a growing 

interdependence amongst the nations of the world, IP becomes more exposed.  

Much of that exposure comes as a result of “outsourcing”. Outsourcing is the 

shifting of production of goods or services abroad. There are a number of social, political, 

and economic reasons for outsourcing to a foreign country. The outsourcing of goods is 

prevalent in world history. In the late 18th and early 19th centuries, British colonies were 

set up across the globe. Commodities from these colonies were collected and sent back to 

Great Britain where they were developed into goods. The reasoning behind this is that 

commodities and the labor required to attain them were cheaper in the colonies.  The 

outsourcing of services is a more recent development. The fact that high wage 

professional service jobs are being abroad has greatly upset the American public, as well 

as policymakers. The majority of these jobs are being sent to India and have served to 

boost their domestic economy. “Offshoring” is a form of outsourcing in which a business 

completely relocates in order to enjoy a more efficient and effective production line. For 

instance, an American steel producer may relocate to India because the raw materials and 

labor are cheaper than in the States.  
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When information is shifted from the initial company to a middleman during 

outsourcing or from one country to another during offshoring, IP is threatened by 

infringement. Currently, the agreements and regulations of international institutions are 

vague and leave too much room for interpretation. Infringers often take advantage of 

these gray areas, knowing that IP enforcement is weak and somewhat confusing. For 

countries that are still developing, like India, IP protection is extremely important. Not 

only does great IP protection encourage creativity and invention, which could boost the 

domestic economy of society, but it also serves to build trust amongst trading partners.  

The U.S. and India reflect two nations on opposite ends of the spectrum. The U.S. 

is one of the world leaders in IP protection and enforcement. For instance, the United 

States Trade Representative (USTR) articulates a set of requirements each year to U.S. 

trading partners. Often, if a country is put on the USTR IP watch list, their trade with the 

U.S. suffers. India is currently one of those countries on the USTR watchlist. Despite the 

Indian governments best attempts to conform to international regulations, black market 

production of goods plague its streets. However, enforcement should move from the top-

down—that is to say from an international level down to the domestic level. The two 

countries have a longer history together than is generally known—spanning as far back as 

the late 18th century when American missionaries traveled to India.  Shared 

characteristics such as the English language, democracy, and a high value of education 

and technology could draw the two countries closer together.  Moreover, reform of 

current IP protection systems could greatly benefit both countries, as well as other World 

Trade Organization (WTO) member nations.  
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The first question this paper address is how the U.S.-India trade relationship is 

affected by outsourcing and international regulations. India has enjoyed an increase in the 

job market due to outsourcing. The historical and social reasons for this increase are 

discussed, as well as the repercussions for the U.S. Many Americans suggest that the 

federal government should restrict U.S. firms from investing abroad and participating in 

outsourcing. However, this would go against international trading rules, which support 

the idea that the consumer should be able to purchase goods and services at the lowest 

prices.  

 The second question this paper address is role of IP in a trade relationship. 

Specifically, the effects of offshoring and IP on the U.S. are discussed, in order to 

alleviate misconceptions. Likewise, the effects of offshoring and IP on the WTO, Trade-

related aspects of Intellectual Property Rights (TRIPS), and General Agreement on Trade 

in Services (GATS) are also discussed.  In addition, the regulations offered by the 

international governing institutions—in the form of TRIPS, GATS, and GATT— are 

scrutinized for weakness and suggestions for revisions are noted.  

The third and final question addresses how the U.S. and India can work together 

to combat these issues. Both countries could potentially enjoy social and economic 

benefits at a domestic level. For instance, the Indian government, with the support of the 

U.S. that is gained from a stronger trade relationship, may able to pursue their 

infrastructure development goals more easily. At a global level, the two countries would 

serve as an example for nations that need guidance in the IP arena and could provide 

primary information for amendments made to international regulations.  
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2. Historical Perspective of India 

 

Throughout history, states often adopted an isolationist view; desiring only to 

concern themselves with domestic issues first and then considering building an empire 

through a dominating expansion. This certainly was the case of the British in the 18th 

century and the U.S. later followed suit in the early 20th century. However, India’s period 

of isolationism lasted from its independence in 1947 to arguably 1991—when current 

Prime Minister Manmohan Singh was elected as finance minister and began to open 

India’s economy to the world. As time progresses, expansion seems to be more of an 

intellectual one in the areas of economics, technology, culture, and politics. As concepts 

are exchanged and adopted, a growing interdependence among the world’s countries has 

evolved. This evolution, open-ended and full of intrigue, can easily produce confusion as 

to the causes of its beginnings, current path, and future. 

 

2.1 Indian Isolationism 

 

In order to begin to understand the complexities of India’s political and economic 

structure, one must consider the historical events and ideas that contributed to its current 

form. As noted, before the late 20th century, India was well known as a country who kept 

its doors closed to the international community. What lead to the decision to follow a 

path of self sufficiency and remain isolationist? 
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Consider how India was incorporated into the world economy in the late 19th 

century. Its introduction came during the Industrial Revolution—a period of 

globalization—and was largely dictated by the British due to colonial control. This 

relationship was a direct result of the “mercantilist framework” of the East India 

Company.  In addition, the construction of machines led to greater production, 

industrialization, and transportation of goods. For instance, Indian silk and cotton would 

be transported to Great Britain to be spun into clothing and then sold across the world. 

Ironically, Indians often bought clothing from the British that had originated in their own 

country! But, transport technology during this time period also had an effect on internal 

markets, as well as the world market. India’s geographical position on the sub-continent 

offers regions that serve as the perfect area for ports. One of its greatest port cities, 

Calcutta, was largely “[…] reconstructed, extended and merchandised, large warehouses 

were built, metalled roads were laid, and, most importantly, railways began to link the 

subcontinent together” (McGuire, 1988). This transformation increased the circulation of 

goods, decreased the time it took to disperse them, and likely lowered associated costs of 

travel.  Yet, during its introduction to globalization and the world market, India had very 

little control over its role.  

As independence from British rule neared, many political groups attempted to 

shape the economic and political policy of the new country. Undoubtedly, the Indian 

National Congress (INC), led by Subhas Bose (party president) and Jawaharlal Nehru 

(India’s first Prime Minister), emerged as the leading political party. Although socialism 

was never instituted formerly, many within the Congress, including Nehru, believed in 
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many aspects of socialism. As a result, they believed imperialism and capitalism to be 

closely related. Historian Pramit Chaudhuri (1988) elicits their reasoning clearly when he 

states: 

“Capitalism led inevitably to imperialism, which in turn sustained it through a 
process of international exploitation. The one implied the other, political 
subjugation of the colonies feeding upon and in turn nurturing economic 
subjugation. This duality in turn evoked a dual response to end that subjugation, 
that of nationalism and socialism, the former striving towards political 
independence and the latter towards economic independence. The latter could not 
be achieved without the former, and the former was meaningless without the 
latter. If India achieved political independence but remained within the capitalist 
nexus, it would not free itself from economic imperialism. On the other hand, 
political independence was necessary to bring about socialism, for an imperialist 
government will never agree to the capitalist system bring overturned […] In this 
interaction, Nehru and others thought of imperialism and capitalism as the 
political and economic faces of the Janus of our times, and of nationalism and 
socialism as the two weapons of destruction.” 
 

The reference to colonies in this quote is of interest because it shows that the rule of the 

British largely defined some political spheres, especially the INC. In addition, the last 

two sentences of the quote reflect the theoretical complexity that surrounded some of 

India’s founding fathers. On one hand, political independence needed to occur to bring 

about socialism; on the other hand, its presence could very well keep India bound by 

economic imperialism.  

 The aforementioned theoretical issues are often what weighed on the minds of 

political leaders, leaving little room for the discussion of trade policy or foreign relations. 

In regards to the INC, this was largely due to the belief that participation in foreign 

relations would lead to foreign trade, which would ultimately lead to a desire to “exploit 

foreign markets” (Chaudhuri, 1988). A socialist India could not let this happen, thus self-

reliance became a focus. This is noted in an entry of one of Nehru’s personal diaries 

when he writes, “the principal objective of planning the national economy is to achieve 
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national self-sufficiency as far as possible but not primarily for purposes of capturing 

foreign markets” (Chaudhuri, 1988). This is an ideal that Nehru believed strong in and 

upheld it when becoming Prime Minister (an example of this will be given in a 

proceeding paragraph). 

 Even with the focus being on self-sufficiency, there was not a consensus in 

regards to a concrete economic policy that could be implemented after independence. 

Based on research conducted by historian Subrata Ghatak, there were many reasons for 

the absence of an economic policy, two of which concern this paper. Primarily, the 

Congress party was so “[…] heterogeneous that a common consensus could only have 

evolved very slowly” (Ghatak, 1988). The secondary reason occurred at the creating of 

INC. According to Ghatak (1988) “[…] it was not easy for the different leaders who 

gathered together within the Congress party to talk to each other about political strategies 

and economic policies on the right wavelength” due to their personal backgrounds 

(Ghatak, 1988). I would argue that the value of personal or regional agendas caused a 

lackluster economic policy, which impeded the country during its first years of statehood. 

Upon gaining independence, India faced the same developmental issues that it 

faces today. At that time, however, there was a strong focus on industrialization because 

it was believed to have been the answer to their developmental planning problems. 

Subhas Bose, was quoted as saying “problems of poverty and unemployment, or national 

defense and of economic regeneration in general cannot be solved with industrialization” 

(Chaudhuri, 1988).  Three key issues were raised as a result: there was a need for heavy 

industries, defense, and a clear definition of ownership and control of industry 
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(Chaudhuri, 1988). In order to reflect the current issues of present day India, 

industrialization can be substituted with intellectual property.  

 

2.2 New Era, New Economy 

 

 India has progressed greatly since its emergence as a new nation-state.  The 

isolationist view has essentially disappeared, as India has not only become a constituent 

of the interdependent world market, but one of its leading members.  The liberalization of 

the Indian Economy that took place in the early 1990s paved the way for its future 

success. Prime Minister P.V. Narasimha Rao and Finance Minister Manmohan Singh 

were key in establishing the necessary reforms to stabilizing and boosting India’s 

dwindling economy. More specifically, the reforms contributed to the reform of capital 

markets, deregulation of domestic businesses, and introduction to foreign investment—

the trade reforms that made this possible also stabilized India’s external loans 

(Wikipedia.org, 2008c). The major economic policies adopted by Prime Minister Rao 

include, but are not limited to: 

• Abolished the Controller Capital Issues, which decided the prices and number of 
shares issued by firms.  

• Introduction of the Securities and Exchange of Board of India (SEBI) Act of 1992 
and the Security Laws (Amendment) which gave SEBI the legal authority to 
register and regulate all security market intermediaries.  

• Opening of India’s equity markets to investments by foreign institutional 
investors in 1992.  

• Increasing the maximum limit on share of foreign capital in joint ventures from 
40% to 51%, with 100% foreign equity permitted in priority sectors  

• Streamlining procedures for foreign direct investment approvals 
• Automatically approving projects, in at least 25 industries, within the limits for 

foreign participation. 

10 
 



• Permitting Indian firms to raise capital on international markets by issuing Global 
Depository Receipts (GDRs).  

• Introduction of the National Stock Exchange as a computer-based trading system 
in 1994, which served as an instrument to leverage reforms of India’s other stock.  

• Reducing tariffs from an average of 85% to 25% (Wikipedia.org, 2008c) 
 

These reforms were instrumental in increasing foreign direct investment and 

strengthening the domestic economy of India. The impact of these reforms is evident 

when considering the total foreign investment (including foreign direct investment, 

portfolio investment, and investment raised on international capital markets) during 

1991-1992 and 1995-1996. The former time period is when the reforms were accepted 

and the latter time period marks the end of Rao’s term as Prime Minister. India’s foreign 

investment grew from USD $132 million to USD $5.3 billion (Wikipedia.org, 2008c). 

Prime Minister Manmohan Singh and his administration have continued to 

promote similar reforms. This has projected India into the upper echelon of global 

economies. Businesses are flourishing, entrepreneurs are getting the support they have 

sought for so long, and there are more jobs available than ever before. Despite this, the 

Indian economic and social scene is still extremely volatile—reasons for which will be 

given later. Thus, the current administration has been working to continue the progress of 

their economic development, while simultaneously trying to further infrastructure 

development. This section, however, is concerned with their progress in the area of 

economics.  

Consider the following example regarding market access and free trade (note that 

a more detailed analysis of India’s role as a WTO member will be presented in 

proceeding sections). India has recently mirrored the Chinese implementation of Special 
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Economic Zones (SEZs) over the past few years in an effort to comply with WTO 

agreements and boost its own economy. More specifically, India promotes five goals 

through this system: propel economic activity, advance the export of goods and services, 

encourage both domestic and foreign investment, generate employment opportunities, 

and to expand infrastructure facilities (ifc.org, 2007). A MNC attains a SEZ by 

submitting an application. The application is a means of collecting key information, such 

as the type of business seeking the zone, means of financing the zone, how much 

employment would result from the zone’s use, and the number of exports (sezindia.nic.in, 

2007).  The application is reviewed by the state government and then the Board of 

Approval, which comprised of members of the central government.  The Indian 

government offers incentives that have a strong draw to promoting economic efficiency 

to interested corporations.  For instance, there is an exemption of central sales tax and 

service tax indefinitely, 100% exemption of income tax for the first five years followed 

by a rate of 50%, and the imports needed to develop and sustain the zone will remain 

duty free (sezindia.nic.in, 2007).  The SEZs continue to enjoy an increase in success rate, 

as they have increased two fold in the first two years following their inception 

(sezindia.nic.in, 2007). Table 1 shows the growth in exports of SEZs over the past few 

years.  
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Table 1: Exports from the functioning SEZs 

Year Value (Rs. Crore) Growth Rate ( over previous year ) 

2003-2004 13,854 39% 

2004-2005 18,314 32% 

2005-2006 22 840 25% 

2006-07 34,615 52% 

*as noted on SEZindia.nic.in 

 

In addition, they have provided jobs for tens of thousands of Indians, especially Indian 

women. For example, Hyderabad Gems SEZ for jewelry manufacturing in Hyderabad 

employed 2,000 people, of which 1,200 were women (sezindia.nic.in, 2007). Likewise,  

Brandix Apparels, an ongoing Sri Lankan FDI project, would provide employment to 

60,000 workers over a period of 3 years (sezindia.nic.in, 2007). It becomes noticeable 

that the inception of SEZs has and will greatly benefit the Indian economy both 

domestically and on an international level. 

 

3. Evolution of outsourcing of Indian 

professional services 

 

Although this paper is primarily concerned with intellectual property and its role 

in bolstering the U.S.-Indian relationship, it should be noted that outsourcing also plays a 
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significant role. It is popularly known as the cause of the loss of American jobs to 

workers abroad—a subject that needs to be dealt with sensitively. However, for the 

purpose of this paper, the majority of this section will highlight its contribution Indian 

relations with the U.S. and global community. The following sections will address the 

role of outsourcing in regards to the difficulty of effectively protecting intellectual 

property. 

The effects of globalization are both continuously forthcoming and rampant.  The 

sharing of knowledge and opening of borders has allowed for faster communication, 

greater outreach, reduce in costs of producing and buying goods, and in some cases, more 

stabilized domestic economies. The negative effects of globalization are just as evident 

and will be discussed in the last section of this paper.  

The United States is a large proponent of globalization and we know this because 

of its purchasing of foreign goods. Specifically, the argument made for the everyday 

American to be a driving force behind globalization lies behind the fact that more people 

prefer and are becoming accustomed to foreign goods. Based on a Foreign Trade 

Statistics Report released from the U.S. Census Bureau in September 2006, “the nation’s 

international deficit in goods and services increased to $68.0 billion in July from $64.8 

billion in June, as imports increased and exports decreased (Census).” This reflects a 

significant increase of money spent on foreign goods over a period of only one month, 

while adding further support to the growth of globalization through the spread of the 

American consumer’s dollar. This dependence on foreign goods reflects the open access 

and use the consumer has had in foreign markets.  It is believed that this type of 

consumer has the greatest effect on maintaining a stable global political economy. They 
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have the ability to change policy through voting, lobbying, public outreach, and spending 

their money.   

 An example of globalization occurs in the process of outsourcing. Outsourcing 

“[…] involves the transfer of the management and/or day-to-day execution of an entire 

business function to an external service provider” (Overby, 2007). The most common 

example of outsourcing is the use of call centers to aid with customer service. One may 

recall talking to a Dell tech support employee in India while trying to correct a 

malfunction in their computer. In the past decade, and increasing number of U.S. based 

firms have contracted companies abroad to complete some aspect of a project. The type 

of work may have started in the IT/tech support realm, but has quickly grown to include 

accounting, legal services, radiology, and business management. A major benefit of 

outsourcing in this respect is that a firm can receive research or a presentation from its 

outsourcing partner in literally the day after it is requested, due to difference in time 

zones. 

 How did India become a global center for outsourcing? And what do firms in the 

U.S. get by outsourcing their work to companies in India? First, India is the second most 

populated country in the world, so there is a limitless workforce. Second, education is 

valued and a large percentage of the population holds degrees in higher education. This 

translates to employees being knowledgeable in their respective fields and the work is 

specialized. Third, English is taught across India, so the worry surrounding a 

communication gap is lessened. Fourth, as previously mentioned, technology and 

engineering was valued since the beginning of the country, so there was a strong 

foundation for IT that had been bolstered for years. Fifth, many Indians are well versed in 
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common law and understand the legalities involved in specific types of business 

transactions. Finally, labor can be acquired and a much cheaper price in India, than in the 

US.  

 India also receives some benefits.  The incoming work provides growth for the 

Indian job market, as well as introducing more money to the domestic economy. 

Presently, this money is greatly needed to pursue infrastructure and developmental needs.  

In addition, the sharing of knowledge allows for greater intellectual growth and 

entrepreneurial opportunities.  

 However, both India and the U.S. suffer in some respects by participating in the 

outsourcing of professional services. For instance, Indians may feel taken advantage of 

due to the low salaries, which may cause dissention in the future. In addition, they face 

cultural/language barriers, as well as a possible “brain drain” if their most talented 

workers are eventually exported to other countries to pursue better job opportunities or 

higher wages. Most notably, the U.S. may notice a decrease in the job market and 

struggle with cultural /language barriers. The U.S. may also face a lack of security when 

dealing with business agreements abroad, thus putting IP at risk for theft. Specifically, 

there may be ethical complications when dealing with a middle man and they might not 

always have the support of the Indian government. This is where the regulation and 

enforcement of an international institution would become pertinent. For example, in 

March 2008, U.S.’s General Electric filed a complaint against Japan’s Mitsubishi Heavy 

Industries, Ltd. and two of its subsidiaries for infringing of GE’s patents for wind turbine 

technology (IP.Law360.com, 2008).  Although a judgment has not been issued yet, it is 
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important to recognize that a system of enforcement, and the reliability of that system, is 

essential when sharing information. The following sections consider this idea. 

 

4. International Regulations 

Before becoming a member of the World Trade Organization (WTO), a nation 

must meet certain requirements in an effort to promote freer trade. The majority of these 

requirements include the reduction and/or elimination of trade barriers and opening of 

domestic markets in order to provide trading opportunities to foreign based firms. 

Recently, acceding members in have committed to meeting such requirements for almost 

all product sectors and service sectors. In order to do so, amendments were made to 

domestic law and the domestic legal system. India’ accession to the WTO has instilled a 

sense of purpose as far as opening its markets and promoting freer trade.  

 

4.1 GATT 

 

The Generalized Agreement on Trade and Tariffs (GATT)—both the original 

version from 1947 and the version that resulted from the 1994 “Uruguay Round” 

negotiations—as a conduit to increasing market accessibility and trade barrier reduction, 

though it is a great simplification of the document. The GATT offers its member nations 

a means—utilized in the eight negotiating “rounds” following 1947—to reduce, but not 

prevent, taxes on imports/import duties (Gupta et al, 2008). The WTO’s Dispute 
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Settlement Body (DSB) is a unique aspect of the GATT/WTO system, as it provides 

compulsory third-party resolution to trade disputes; member nations that fail to abide by 

the rulings of the DSB face sanctions. In approximately the first thirteen years of WTO’s 

existence, the DSB has had over 365 disputes referred to it. Nondiscrimination 

undoubtedly serves as the most vital principle within the GATT/WTO system—including 

all interaction between Members and between foreign and domestic goods producers and 

service providers. The GATT resulting from 1994 negotiations reflects the following core 

principles: unconditional “most-favored-nation” (MFN) treatment among members (Art. 

I), non-discrimination and national treatment (Art. III), and a prohibition against most 

quantitative restraints (Art. XI) (Gupta et al, 2008). Although there are noteworthy 

exceptions, the majority of trade restrictions, besides tariffs, especially quantitative 

restrictions and non-tariff barriers are fundamentally prohibited (Gupta et al, 2008) 

One exception that warrants scrutiny when considering the rise of India in recent 

years is that under the title of “Developing Nations”. Developing nations are provided 

slightly restricted “special and differential” treatment under the GATT. In regards to the 

WTO Agreements, Members are provided with special treatment when referring to 

subsidies, intellectual property rights, investment, and safeguards, among others. 

Developing countries were typically given supplementary time to fulfill specific 

obligations of the WTO agreements or they were exempted from trade remedy 

proceedings if the quantity of their exports of the affected product to the importing state 

is small. For instance, in 1995 India and other least developed countries were given 10 

years to follow the conditions of the Agreement on Trade-Related Intellectual Property 

(TRIPs) (Gupta et al, 2008).  
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4.2 GATS 

 

The General Agreement on Trade in Services (GATS) purpose is to ensure that 

the primary provisions—MFN treatment, national treatment, subsidies, transparency—

that have applied to international trade of non-agricultural products are applied equally to 

services. GATS obligations are largely determined by the specific schedules of 

commitments of WTO Members (Gupta et al., 2008). However, the proceeding 

obligations are the exceptions. Services obligations are typically divided into three types 

(Gupta et al., 2008):  

 

• Mode 1 - cross-border services, such as when a Los Angeles, Illinois, lawyer 

sends a legal opinion by email or courier to Chennai, India 

• Mode 2 - consumption abroad, as when an Indian lawyer or engineer travels to 

the University of Arizona to attend a graduate degree program  

• Mode 3 - commercial presence, as when a U.S. bank opens a branch in Beijing  

• Mode 4 - presence of a natural person, as when an British attorney travels to 

Japan to open up a travel agency  

 

GATS covers all services, besides those guarded by governmental authority, national 

treatment (barring discrimination in favor of domestic suppliers), and MFN treatment. It 

should be duly noted that these obligations, are in fact dissimilar to those parallel ones in 

GATT and are comprised of the following important exceptions (Gupta et al., 2008):  
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• National treatment commitments are not universal, but are instead limited by 

each government to the services specifically selected by that government. This 

contrasts with the GATT 1994, where national treatment is compulsory once the 

goods have entered the national market  

• The degree of market access and national treatment can be regulated. For 

example, foreign banks may be permitted to own only 49% of a subsidiary, as 

opposed to a majority of the subsidiary. 

• Interestingly, MFN treatment was subject to exceptions for up to ten years, with 

an initial review of the exceptions after 5 years, or beginning in 2000.  

 

Other notable GATS provisions include transparency, reasonable regulations subject to 

judicial review, absence or restrictions on international payments for possible un-

restricted services—but lack in balance of payments difficulties, and built in schedule for 

further negotiations (Gupta et al., 2008) 

Nonetheless, GATS has made it easier for Members, whose countries are 

developed, to outsource service oriented jobs. For instance, the United States firm may 

contract with an Indian service company in order to cover back office responsibilities. 

This saves them the time, effort, and money involved in owning and running the 

operation abroad. Also, an increase in outsourcing has arisen due to an opening of 

markets from GATS members,—either through GATS schedules or national legislation—

thus bolstering direct foreign investment and boosting domestic economies (Gupta et al., 

2008).   
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Furthermore, there are no efficient provisions dealing with dumping or 

subsidizing services. In addition, the product provided by service abroad — answering 

questions over the telephone about your Dell computer or receiving an x-ray from a 

radiologist in India—typically comes in contact with weak border controls and very few 

restrictions from the importing country. If exchanging of services becomes increasingly 

more fluid, these discrepancies would need to be brought to the forefront of GATS 

regulation and enforcement discussions (Gupta et al., 2008).  

The central point to encouraging a decrease in trade restrictions in the hopes 

further developing freer trade is to remove restrictions that have the capability of 

impeding market forces for determining sourcing decisions. Although some trade 

restrictions and “gray” areas may exist, Members of the WTO have been highly 

successful in this effort. The problem lies in that restricting such trade, for the sake of 

outsourcing, may possibly infringe on binding WTO obligations. Hypothetically, if the 

U.S. Congress imposed certain restrictions on outsourcing or imports from countries like 

India based on exchange rates, they would most likely be found illegal by the WTO’s 

Dispute Settlement Body fairly quickly. A more practical solution for U.S. outsourcing is 

for the government to preserve a climate for favorable investment and applied research 

and development, and taxes that support innovation and investment that amplify 

productivity and competitiveness. In this sense, outsourced jobs relating to goods and 

services could be replaced by jobs that require specialized skill sets. Retrospectively, this 

is indeed what has happened in the United States since the conclusion of World War II 

(Gupta et al., 2008). 
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5. Role of Intellectual Property 

 

Intellectual property (IP) has served as one of the leading aids to the progression 

of human development, through its basis in creativity and innovation. The ideas of few 

have served to bolster the experiences of many. Since the first humans walked the earth 

the role of this concept has been profound and has traversed almost every area of 

knowledge—technology, medicine, business management, sales, marketing, agriculture, 

etc. As concepts are exchanged and adopted, a growing interdependence among the 

world’s countries has evolved. This is especially true in regards to the offshoring services 

and its effects on IP. Recently, there has been much development in the area of IP 

protection within the realm of international law. More specifically, laws and legal 

systems have been refined, specially focused law schools erected and state instituted 

education programs created—all to make international IP laws more effective. Although, 

keeping the best interest of the creators and those that benefit from the IP at heart, 

amendments to current policy and the legal practices of international organizations would 

provide a solid foundation for which to have a more effective level of decision making.  

 

5.1 IP Problem Defined 

 

In order to fully understand the topic at hand, the concept of intellectual property 

must be defined. As such, intellectual property rights are the rights given to persons over 

the creations of their minds. They usually give the creator an exclusive right over the use 
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of his/her creation for a certain period of time (World Trade Organization, 2007c). The 

key forms of intellectual property are patents, copyrights, trademarks, and trade secrets. 

In addition, there are variations to the common forms of intellectual property. For the 

purpose and relevancy of this paper it is necessary to only examine the category of 

geographical indicators (GI). A GI identifies “a good as originating in a locality where a 

given quality, reputation, or other characteristic of the good is essentially attributable to 

its geographic origin” (Field, 2006). This concept will be elaborated on in a proceeding 

section in the form of a case study.  

Since intellectual property shares many of the characteristics of real and personal 

property, associated rights permit intellectual property to be treated as an asset that can be 

bought, sold, licensed, or even given away at no cost. IP laws enable owners, inventors, 

and creators to protect their property from unauthorized uses (Field, 2006). On a macro 

scale, the importance of IP to social and global development is three fold:  

 

• Convenience: The most obvious reason is that these creations translate into 
making some of life’s most common and enduring activities more convenient. For 
example, communication between people first became easier when a postal 
system was created.  As time progressed, the telephone was developed, which 
allowed for direct communication across greater distances. Later, the cellular 
phone was developed to allow talkers to have direct communication with each 
other outside of their homes—in fact, anywhere. Today, with the aid of computers 
and the internet, video conferencing is now possible in which two people can have 
direct communication and also see each other on their monitors.  

 

• Economic Growth: The World Bank’s Global Economic Prospects Report for 
2002 confirmed the growing importance of intellectual property for today’s 
globalized economies, finding that “across the range of income levels, intellectual 
property rights (IPR) are associated with greater trade and foreign direct 
investment flows, which in turn translate into faster rates of economic growth” 
.For example, in some respects, the lack of protection for their intellectual 
property was forcing those scientists and technicians to immigrate to countries 
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where their hard work could be protected and kept safe from unfair exploitation 
by competitors seeking easy advantages. The Indian Parliament finally passed a 
law in 1999 to protect the intellectual creations of its computer scientists. The 
result: a burgeoning high-tech industry producing some of the world’s most 
advanced software and employing thousands of workers who might otherwise 
have left India for more lucrative parts of the world (World Bank, 2002). In all 
fairness, however, there is no substantial support that this law acts as the reason 
behind the decision of more and more Indians to stay in their homeland; rather, 
this serves to highlight the importance of the legal system in enforcing IP 
protection and creating economic opportunities for host countries.  
 

• Innovation: Although effective IP enforcement serves important economic ends, it 
also promotes a variety of other common social goals. This is because protection, 
in turn, encourages creation and invention—which is especially true when the 
period of protection expires and the creations and inventions enter the public 
domain (Field, 2006). Basically, it gives creators and future creators a sense of 
security in knowing that their ideas will not be subject to piracy. Moreover, in the 
field of medicine, by providing the opportunity for pharmaceutical companies to 
recoup investments in research, enforcement of IP rights can help eliminate 
serious health risks. Besides encouraging the creation of new technologies, patent 
and trademark laws are useful as well to prevent serious, well-documented harm 
posed by counterfeit goods. For example, those who consciously palm off medical 
products under false labels are apt to be unconcerned about whether their goods 
are worthless or toxic to unsuspecting users. 

 

This idea is in accordance with those presented by Gupta et al. (2007) on the 

effects of outsourcing on the healthcare industry. Although that may not be the topic of 

this paper, the basic concerns surrounding the international sharing of information is 

ever-present. Gupta et al. (2007) comment: 

“In the case of patents and intellectual property, there is a common feeling around 
the world that others are exploiting your work. In the US, there is a feeling that 
companies in foreign countries are exploiting US inventions and patents without 
approval. On the other side, there are people in India and China that feel the same 
way; there are instances of patents issued by the US patent office on items of 
indigenous nature that have existed for thousands of years. This is somewhat akin 
to the situation where different states in the US would give conflicting decisions 
on the same case, creating confusion.” 
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A follow up of this concept turns up results that are insightful and in fact, confirm the 

necessity of clarification and enforcement of IP laws. The following section reflects these 

ideals plainly, as the provisions provided by current programs prove to be indistinct.  

 

5.2 Current Regulators 

 

 However, the one aspect of the foundation of IP has remained unstable since its 

conception—How does the creator of the IP retain credit for the idea and how is this 

protection enforce? Historical evidence confirms that this has been an outstanding 

problem, as well as the source of many legal battles. The programs that are currently in 

place in the international arena have definitely added to the progression of IP protection. 

However, the shortcomings of these programs serve as evidence for much needed reform. 

A closer investigation lends support to the usefulness and logic of an international IP 

court.  

 Most issues of concern regarding IP in the United States are headed by the State 

Department. This wing of the government has produced many novel ideas. In 2004 E. 

Anthony Wayne, who was then Secretary for Economic and Business Affairs, addressed 

the Senate Judiciary Committee to stress the importance of IP and to propose an idea that 

is currently in place. Wayne drew attention to two important facts to strengthen the 

impact of this problem (Wayne, 2004):  

 

• The World Intellectual Property Organization estimates that copyright industries 

alone contributed $791 million, or 7.75 percent, to the U.S. economy in 2001. 
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• Estimates of U.S. companies' worldwide losses to counterfeiting and piracy range 

from $200 to $250 billion per year. 

 

In doing so, he presented the committee with his idea of building capacity, knowledge, 

and will in order to stop IP infringement. One of ideas sponsored by the State Department 

is the Embassy IP Task Force. Basically, this task force focuses on “[…] efforts and 

improves coordination between policy and enforcement sections, how to use local media 

more effectively to get our intellectual property message out, or how to set up a business 

advisory committee to assist a host government in drafting copyright or patent 

legislation” (Wayne, 2004). This is definitely a step in the right direction; however, there 

is no group or system to hold these countries accountable after the task force is 

discontinued.   

In addition, the influence of the state department can also be found in Vietnam. 

The U.S. Consulate—in conjunction with the U.S.-Vietnam Trade Council—set up 

Vietnam's first intellectual property law library in Ho Chi Minh City (Wayne, 2004). The 

group also created a program to continue training the library staff. Again, however, there 

is no legal system for which these trainees to work. It is proposed that the staff would 

serve as an excellent resource to the international IP regulating institution in assisting 

with research during lawsuits. In the case of the U.S. State Department, it seems as if the 

creation of all of these programs is lacking something to not only connect them, but to 

make them more useful. It is a great idea to educate others in hopes that they can help 

combat this problem, yet there is no true legal entity or system which they can apply their 

newfound knowledge.  
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India is a country that could greatly benefit from such programs. It remains on the 

United States Trade Representative (USTR) Priority Watch List, as it had in 2007 

(USTR, 2008). Essentially, this means that the U.S. is not satisfied with the protection 

and enforcement of IP in India. More specifically, the U.S. urges India to: 

 

• Implement the WIPO internet treaties 

• Provide stronger protection for copyrights, trademarks, and patents 

• Implement an effective optical disc licensing scheme to combat optical 

disc piracy 

• Improve expeditious judicial dispositions for copyright and trademark 

infringement 

• Improve border enforcement against counterfeit and pirated goods 

• Improve police action against pirates and counterfeiters 

• Impose deterrent sentences for IP infringers (USTR, 2008) 

 

The USTR maintains that it would work with India during the coming year. Likewise, 

India recognizes its weaknesses and would like to strengthen its IP enforcement. Again, 

the presence of an international institution to assist in bilateral interaction and set a 

standard of excellence in IP enforcement would be useful.  
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5.3 Effects of Offshoring and IP on the 

US 

 

 In the U.S., there is more to the topic of offshoring than is usually discussed—at 

least there should be. Offshoring is a form of outsourcing in which business process are 

relocated from one country to another. Firms will do this in order to utilize a more 

talented work force and other incentives. Currently, India is one of the most desirable 

places in the world to offshore services. As a result, there are constant arguments as to 

whether some positions should be filled by Americans or shipped abroad. Admittedly, the 

concern over IP protection is less popular than the concern over loss of jobs; although, 

the former is duly noted by the federal government and essential to the success of any 

country. As the prevalence of offshoring progresses, IP becomes more and more exposed 

to theft. Therefore, the topics of offshoring and IP protection are undoubtedly related. 

Previous government protocol and current policy within the U.S. regarding the offshoring 

of services elicit the importance of IP protection as well as some valuable lessons. A 

closer look into such developments provides support for more rigorous guidelines. 

There has been much research conducted on the advantages and disadvantages of 

offshoring to the American way of life (economy, government, people, etc.) Although it 

may be important to remain competitive and up-to-date when working amongst and 

against those overseas, it must be noted that firms may change their interests based on the 

affect of outsourcing on their perception (Seshasai & Gupta, 2004). For example, as seen 

in a report by the Sand Hill Group (2003), software executives often discount the 
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importance of intellectual property protection while making decisions that are directly 

affected by outsourcing. Table 2 below, as reported by the U.S. Department of 

Commerce Office of Technology Policy, depicts the benefits of onshore vs. offshore 

engagements (Seshasai & Gupta, 2004): 

 

Table 2: Onshore vs. Offshore Benefits 

 Onshore Benefits Offshore Benefits 

People  Talent pool is unmatched  Untapped talent pool  

Business Climate  Entrepreneurial, market-

based, easy access to capital 

Less burdensome taxation, 

regulation, litigation  

Infrastructure  Telecom, energy, transport  New global clusters created  

Market Access  Innovation in largest market Untapped markets  

Intellectual Property  Commitment to patents   

Government  Political stability   

Quality of Life  Freedom, health care, 

security, environment  

 

Cost   Talent, facilities cost less 

Proximity to 

manufacturing  

 Plants are already offshore 

 

 

One disadvantage that cannot be deduced from the table is that there is a high risk 

when sharing sensitive information regarding future products or services with foreign 
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professionals. Therefore, one must take care in dissolving ties with foreign counterparts 

so as to avoid any IP theft. This is especially true in countries like India that have a lax IP 

enforcement system. But, with the implementation of international law, there would be 

less of a burden on the concerned individual or firm to protect themselves.  

In order to reach a greater understanding of where the U.S. needs to be on an 

international level, in regards to offshoring and consequently IP protection, it first must 

secure its stance within its own borders. This is a great idea theoretically because it would 

put all parties involved on a level playing field; though, in practice it would be extremely 

hard to gain support from all when discussing the offshoring of jobs or the total 

elimination of music pirating. Yet, if the U.S. cannot control such morale or legal issues 

amongst Americans, how could it expect enforce such things on an international level? In 

this case, an overseeing arbiter at an international level would prove valuable.  

 An interesting paradox arises when discussing the short-term impacts of and long-

term solutions to problems caused by offshoring. Short-term issues would include loss of 

jobs due to the offshoring of services and consequent effects on the labor market and 

economy. Long-term solutions to these issues such as improved education, infrastructure, 

and IP protection are “[…] irrelevant in the short-term in terms of their ability to resolve 

the issues faced by these stakeholders” (Seshasai & Gupta, 2004).  
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5.4 IP and Offshoring: The Effects of 

WTO, TRIPS, and GATS 

 

 One of the major governing bodies of international IP protectionism is the World 

Trade Organization (WTO). As noted in the proceeding information, the WTO and its 

trade policies also directly affect the offshoring of services. In the trade negotiations of 

the 1986-1994 Uruguay Round, the WTO's current policy regarding IP protectionism was 

born (World Trade Organization, 2007a). The TRIPS (Agreement on Trade Related 

Aspects of Intellectual Property Rights) Agreement was an attempt to bring IP rights 

under the protection shared international rules. It establishes minimum levels of 

protection that each member has to give to the intellectual property of fellow members. 

Governments are allowed to reduce any short term costs through various exceptions. For 

example, this maneuver could be executed in order to tackle public health problems. The 

agreement covers five broad issues (World Trade Organization, (2007a) : 

 

• how basic principles of the trading system and other international intellectual 

property agreements should be applied 

• how to give adequate protection to intellectual property rights 

• how countries should enforce those rights adequately in their own territories 
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• how to settle disputes on intellectual property between members of the WTO 

special transitional arrangements during the period when the new system is being 

introduced. 

 

The second part of the TRIPS agreement looks at different kinds of intellectual 

property rights and how to protect them. Its main goal is to make certain that member 

countries have an understanding of its provisions for IP protection. The basis of the 

TRIPS agreement can be traced back to the late 19th century. More specifically, its basis 

was founded around the Paris Convention for the Protection of Industrial Property of 

1883 (Wikipedia.org, 2008b). Topics that were discussed at this convention included, but 

were not limited to, patents, industrial designs, etc) (World Trade Organization, 2007a). 

Later, the Berne Convention for the Protection of Literary and Artistic Works in 1886 

established international copyright laws (Wikipedia.org, 2008a). Evidently, some areas 

concerning IP were not discussed—for example, geographical indicators. Or, those 

protection standards that were discussed were later found to be insufficient.  

The WTO valued what these two conventions started, but ultimately felt that they 

lacked higher standards that applied to present day protection issues. More specifically, it 

was felt as if protection of intellectual property was not highly enforced. Part 3 of the 

TRIPS Agreement was written specifically to address this issue. Yet, before going into 

the weak points of this section, understanding of what Part 3 attempts to enforce must be 

made known. According to the WTO: 

 

The agreement says governments have to ensure that intellectual property rights 
can be enforced under their laws, and that the penalties for infringement are tough 
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enough to deter further violations. The procedures must be fair and equitable, and 
not unnecessarily complicated or costly. They should not entail unreasonable 
time-limits or unwarranted delays. People involved should be able to ask a court 
to review an administrative decision or to appeal a lower court’s ruling. The 
agreement describes in some detail how enforcement should be handled, 
including rules for obtaining evidence, provisional measures, injunctions,  
damages and other penalties. It says courts should have the right, under certain  
conditions, to order the disposal or destruction of pirated or counterfeit goods. 
Willful trademark counterfeiting or copyright piracy on a commercial scale 
should be criminal offences. Governments should make sure that intellectual  
property rights owners can receive the assistance of customs authorities to prevent  
imports of counterfeit and pirated goods. (World Trade Organization, 2008a). 
 
 

There are clear disconnects in the above provisions, which are arguably the source for 

current protection problems.  

In an attempt to negate any actions by its members as a result of these 

disconnects, the WTO created a Dispute Settlement Body. This group can legally review 

the actions of its members and overturn them if necessary; as a result, there have been 

more than 325 disputes in the first eleven years of the WTO’s existence (Gantz, 2005).   

A major issue of confusion that surrounds the TRIPS agreement and the Dispute 

Settlement Body is the exclusion of non-violation and situation complaints. This issue is 

covered in Article 64.2 (see figure below) and relinquishes the member of responsibility 

from these complaints for the first five years upon entry into the WTO Agreement (World 

Trade Organization, 2007d).  The controversy arises in the fact that the five-year deadline 

of Article 64.2 expired on December 31, 1999 and members wondered whether, “[…] in 

the absence of an approved recommendation on scope and modalities, complaints of the 

type set out in Article XXIII:1(b) and 1(c) of GATT 1994 [see figure below] are possible 

since the expiry of the Article 64.2 moratorium”; consequently, in their fourth and fifth 

ministerial session ins 2001 and 2003 respectively, ministers of the “[…] renewed the 
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moratorium contained in Article 64.2 and directed the TRIPS Council to continue its 

examination of the scope and modalities for non-violation and situation complaints” 

(World Trade Organization, 2007d). Since that fifth session, there has been no action in 

this matter, which has weakened the complaint process. As noted in the table below, there 

seems to be a few invocations of the TRIPS agreement during the period of 1995-2004. 

This may be a result of “[…] the fact that developing countries enjoyed a long 

transitional period to implement TRIPS” (Horn & Mavroidis, 2006). Consider the 

following figures: 

Figure 1: Article 64: Dispute Settlement 

Sub-clause Interpretation 

2 Subparagraphs 1(b) and 1(c) of Article 
XXIII of GATT 1994 shall not apply to the 
settlement of disputes under this 
Agreement for a period of five years from 
the date of entry into force of the WTO 
Agreement  
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Figure 2: Article XXIII: Nullification or Impairment 

Sub-clause Interpretation 

(b) [If any contracting party should 
consider that any benefit accruing 
to it directly or indirectly under this 
Agreement is being nullified or 
impaired or that the attainment of 
any objective of the Agreement is 
being impeded as the result of] the 
application by another contracting 
party of any measure, whether or 
not it conflicts with the provisions 
of this Agreement, or 

 
(c) [If any contracting party should 

consider that any benefit accruing 
to it directly or indirectly under this 
Agreement is being nullified or 
impaired or that the attainment of 
any objective of the Agreement is 
being impeded as the result of] the 
existence of any other situation. 
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Figure 3: TRIPS Invocations 1995-2004 

Article 
 

Number of 
times 
invoked in 
disputes* 
 

1 1 
2 4 
3 6 
4 4 
9 4 
10 2 
11 2 
12 2 
13 2 
14 4 
15 1 
16 3 
17 1 
18 1 
19 1 
20 3 
21 1 
22 2 
24 2 
27 10 
28 4 
31 1 
33 3 
34 1 
39 2 
41 5 
42 3 
49 1 
50 4 
51 1 
61 3 
62 2 
63 6 
65 14 
70 11 
ALL 117 

 
*The number of times various provisions 
(Articles) have been invoked in the Request for 
Consultations by the original complainants. An 
Article is counted only once even if referred to 
several times. Hence, if for instance Arts. 3.1 
and 3.2 have been both invoked, this Table 
counts this as one invocation of Art. 3(Horn & Mavroidis, 2006).  
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More specifically, a major difficulty that member countries face is how to 

efficiently enforce what the WTO has set out to be a stringent set of rules. It is thought 

that this problem stems from the fact that the TRIPS Agreement does not require all 

member countries to have equal rules on protection of intellectual property. According to 

the WTO, the TRIPS Agreement only 

 

“[…] requires members to comply with certain minimum standards for the 
protection of intellectual property rights covered in it [; however,] members may 
choose to implement laws which give more extensive protection than is required 
in the agreement, so long as the additional protection does not contravene the 
provisions of the agreement” (World Trade Organization, 2007a).  
 

This implies that member countries need only to adhere to the minimum standards of the 

agreement.  

Moreover, if the member countries adhere to the minimum requirements of the 

agreement, they have “[…] the freedom to determine the appropriate method of 

implementing the provisions of the agreement within their own legal system and 

practice—taking into account the diversity of members’ legal frameworks (for instance 

between common law and civil law traditions)” (World Trade Organization, 2007a). Two 

issues arise as a result of this line of thought: 

 

• While some countries believe heavily in the protection of IP and strict 

laws to enforce that protection, there are other countries that settle for the 

bare minimum requirements of TRIPS.  Although this is a clear disparity it 

is acceptable and both countries are considered equal members of the 

TRIPS agreement.  
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• The phrase “appropriate method of implementing the provisions of the 

agreement” is extremely vague and allows room for too much 

interpretation by member countries. What is appropriate in country A may 

not be appropriate in country B—one may have a more lenient legal 

system than the other when it comes to IP protection. For example, Brazil 

has notoriously been known for high amounts of music and video piracy 

(Wayne, 2004).  Yet, these countries are still considered equal members of 

the TRIPS agreement.  

 

Countries are clearly having a problem meeting the current set of WTO regulations. 

According to the Director of International Trade Law Program at The University of 

Arizona, Dr. David Gantz (2005): 

 

“Under the WTO Agreements, special treatment is provided with regard to 
subsidies, intellectual property rights, investment, safeguards, among others, and 
[…] in most instances, developing countries were given additional time to comply 
with the specific obligations of the WTO agreements, or are exempted from trade 
remedy proceedings if the volume of their exports of the affected product to the 
importing state are small. For example, India and other least developed countries 
were given ten years to comply with the requirements of the […] [TRIPS]”.  
 

Also, in 2003 USAID spent $7 million on programs just to assist developing countries in 

meeting their WTO-related intellectual property obligations—how many of those 

countries showed a positive progression after the donation is unknown (Wayne, 2004).  

Moving from specific to general, the effects of the IP protection and the 

weaknesses of the TRIPS agreement may dangerously cross into the concept of the 

offshoring of services. As foreign markets continue to open as a result of globalization, 

38 
 



this topic becomes more popular. An obvious advantage of offshoring is that the 

company would produce the same result at a lessened cost. As election time approaches 

in the United States, the importance of this topic will undoubtedly grow as many 

Americans feel that their jobs are being taken from them. However, it seems as if there is 

little Americans could do to impede the progression of this process that would not violate 

international trading rules, especially those set by the WTO. In fact, the main objective of 

these rules is to allow the consumer the best good or service at the lowest cost without the 

worry of trade barriers (Gantz, 2005).  

The GATS (General Agreement on Trade in Services) provides a series of legal 

rules governing market access and national treatment restrictions across regional and 

local as well as national governments. Interestingly, the composition of the GATS is still 

under development in the ongoing “Doha Development Round” of the WTO which began 

November 2001 (Gantz, 2005). Even so, the implementation of the GATS has had lasting 

effects in the field of offshoring, especially in the United States. In essence, the GATS 

has made it much easier for the developed nations of the WTO, such as the U.S., to 

offshore services since they may “[…] open a subsidiary abroad to provide brokerage 

back office services” (Gantz, 2005).  

A major concern with the GATS is that it is a continuing work in progress. 

Generally, the wordings of its guidelines are vague and it has rarely been tested in legal 

disputes; more specifically, members question its “[…] market access rules and subsidies 

and the unwillingness or incapability of the proponents […] to give guarantees that the 

feared negative consequences can be excluded or ruled out” (Bienefeld, 2003). Most 

importantly, the lack of security surrounding this agreement may directly effect IP 
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protection. A service which is performed overseas—over-the-phone computer software 

help or medical transcription—“[…]  is generally not subject to any kind of effective 

border controls or other restriction in the importing country” (Gantz, 2005). This could 

greatly expose any IP being shared and raises the possibility of infringement As noted in 

the table below, the GATS has rarely been invoked in disputes. However, it might be too 

early to draw conclusions from this data “[…] because GATS is still largely a terra 

incognita for most trading nations” (Horn & Mavroidis, 2006). Consider the following 

figure: 
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Figure 4: GATS Invocations 1995-2004 

 
Article 

 
Number of 

times 
invoked in 
disputes* 

 
I  1 
II 9 
III 3 
IV 1 
VI 8 
VIII 2 
XI 1 
XVI 7 
XVII 12 
XVIII 1 
XXIII 3 
TRP 1 
AnnTelecoms 1 
AnnMovPers 1 
ALL 51 

 

 

 

 

 

 

 

 

 

 

*The number of times various provisions (Articles) 
have been invoked in the Request for Consultations 
by the original complainants. An Article is counted 
only once even if referred to several times. Hence, 
if for instance Arts. III.1 and III.2 have been both 
invoked, this Table counts this as one invocation of 
Art. III (Horn & Mavroidis, 2006). 

 

 

As IP protection becomes more of an issue it becomes more apparent that a 

“maximum standards” agreement would be more practical. Still, a key point is that most 

nations that accede to the WTO regulations are already making the necessary changes to 

their own domestic law and the domestic legal system (Gantz, 2005). If they are already 

making this adjustment, than incorporating the some international IP guidelines would be 

a fluent transition. The following case study presents a real life dispute in which an 
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international court may have helped the defendant to win its case over the pirates of its 

intellectual property. 

 

5.5 Case Study: The Basmati Challenge 

    

 Basmati rice serves as the staple of most of South Asian population. Based on 

research conducted on the total export of basmati rice, it was concluded that exports 

worth $350 million from India and $250 million from Pakistan were at stake during the 

time of the proceeding dispute (Chandola, 2006). On September 02, 1997, the Texas-

based company RiceTec was awarded a patent by the US Patent and Trademarks Office 

in regards to their manufacturing of basmati rice. The patent  was vague, allowing 

RiceTec the rights to exclusive use of the term ‘‘basmati’’, a monopoly on farm-bred 

Indian/Pakistani basmati varieties with any other varieties in the Western Hemisphere, as 

well proprietary rights on the seeds and grains from any crosses (Uzma, 1998). The 

allowance of this patent caused uproar among the concerned parties of the Indian 

subcontinent, as they feared bio-piracy by the West (Vandana, 2001). There were three 

main issues that concerned this patent: “a theft of collective intellectual and biodiversity 

heritage of Indian farmers; a theft from Indian traders and exporters, whose markets are 

being stolen by RiceTec Inc.; and finally deception of consumers since RiceTec is using a 

stolen name, basmati, for rice that is derived from a variation of Indian rice but not grown 

in India, and hence of a different quality” (Ray, 1998). 
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 India, in fact, did not lose this challenge and RiceTec was not given new rights or 

any right given to market their varieties as equivalent to or superior to basmati 

(Chandola, 2006). According to the TRIPS Agreement itself, Article 22 defines a GI as 

“[…] indications which identify a good as originating in the territory of a 

member, or a region or locality in that territory, where a given quality, 

reputation or other characteristic of the good is essentially attributable to its 

geographical origin”. Basically, in order to be protected, the GI is not required to have the 

same name of a geographical place, but must be an indication of that place.  

In this case, “basmati” is taken to be an indication of rice coming from the Indian 

subcontinent.  

 Interestingly enough, RiceTec had been selling and marketing basmati rice by the 

brand Texamati and Kasmati for over 20 years in 30,000 stores in North America 

(Chandola, 2006). So why didn’t India challenge the registration of this brand in the 

USA? Although Article 24.5 of the TRIPS Agreement provides that: 

 
“[…]where a trademark identical or similar to a GI has been applied for or 
registered or used in good faith before the application of these provisions of 
TRIPS in the member state or before the protection of the geographical indication 
in the country of origin, such a registration is valid and cannot be challenged” 
(‘TRIPS”). 
 

Thus, based on this information, India could have challenged both the trademarks 

because the violated the provision of “good faith”. The problem, however, is that India, 

would have had to challenge the dispute in American courts. Historically, American 

courts have favored their national companies and this is a serious disadvantage to an 

overseas defendant [see Mother’s Restaurants v Mother’s Other Kitchen, Inc. 218 
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U.S.P.Q. 1046 (TTAB1983); Person’s Co., Ltd v Christman 900 F.2d 1565 (Fed. Cir. 

1990), 14 U.S.P.Q 2d, 1477 for correlating evidence] (Chandola). Likewise, if the dispute 

was tried in India, RiceTec would have been held accountable for the infringement.  

 The disparity in this case regularly presents itself across the IP legal field. Given 

the presented information and interpretation of the current IP law (TRIPS Agreement), 

one can notice the difficulty in equitable legal decision making. Also, the lack of 

enforcement of the TRIPS agreement calls amongst international partners calls for a 

stricter arbiter of the law.  

 

5.6 A Global Partnership  

 

As noted in the case of George Washington University School of Law’s India 

Project, a global partnership can have definite benefits. For example, India benefits from 

this educational intervention by attaining a greater understanding of its responsibility to 

protect IP. Likewise, the U.S. benefits from the intervention in that they spread 

knowledge on IP protection in hopes that it will better that particular sector of their 

economy. Also, there is a transfer of knowledge and experience between the two national 

groups—whether it is socially, culturally, or mentally. W. Edward Bailey captured this 

notion best when he stated that “the Project, among other things, is one way in which the 

variety of views can be aired in a constructive way (The Metropolitan Corporate Counsel, 

2006a). Similarly, with the same mutual work ethic, different countries could form strong 

relationships through the creation of the international IP court.  
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The effects of the creation of such an international system could broker growth 

economically. In 2002, the World Bank's Global Economic Prospects report concluded 

that there are “reasons to believe that enforcement of intellectual property rights has a 

positive net impact on growth prospects (World Bank, 2002)”. The report also found that 

“across the range of income levels, intellectual property rights are associated with greater 

trade and foreign direct investment flows, which in turn translate into faster rates of 

economics” (World Bank, 2002). The following two examples exhibit how the presence 

of more forceful international law would create more level economic playing fields.  

According to Pulitzer Prize journalist and author, Thomas L. Friedman, the 2001 

Chinese accession into the WTO was largely based on the goal of destroying internal 

bureaucracy as it negatively affected international trade and encouraged political and 

economic corruption.  An opportunity for the International IP Court to succeed is noted in 

the case of China. Friedman (2001), whose analytical focus is on international politics, 

suggests that a more “codified law” would aid in the control of such problems. It should 

be noted that lack of local IP enforcement can definitely cause a lack of support for 

expanding trade between two countries. Such was the case in 2003 when the U.S. was 

apprehensive in trading with China for this very reason; since then, China has cracked 

down on their IP protection policy (Wayne, 2004). Since then, China has increased their 

chances of becoming the heir apparent to the United States’ economic hegemony. As a 

result, the positive actions taken to protect IP internationally could strengthen the more 

developed countries and could serve as a boost to the struggling economies of lesser 

developed countries.  
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In addition, the United States is also guilty of economic malpractice. This is noted 

in The New York Times article “U.S. Permits 3 Cancer Drugs from Cuba” on July 15, 

2004.  According to the article, the U.S. federal government allowed biotechnology 

company CancerVex to license three experimental cancer drugs from Cuba. This was 

surprising because this allowance was essentially an exception to the highly restrictive 

trade policy of the U.S. with Cuba. However, the U.S. has imposed a series of embargos 

on Cuba throughout history that have raised concern amongst the international 

community. Most notably, the Cuban Liberty and Democracy Solidarity Act (1996) 

which penalized foreign companies that did business in Cuba by preventing them from 

doing business in the U.S. (“EU”). The European Union vehemently voiced its disdain of 

this act because it felt the U.S. was dictating how other nations conducted their trade—

which was essentially what it was doing—until negotiations were reached. Such disputes, 

with the aid of a solid international legal system with specific guidelines, could be 

eliminated in the future.  

Essentially, “the entire thrust of the development of freer trade worldwide […] in 

services (since 1995) has been to remove restriction that would otherwise prevent market 

forces for determining sourcing decisions […] [there are still] many trade restrictions and 

unfinished business [that] remain” (Gantz, 2005). The goals of attaining freer trade and 

ending inequitable trade agreements are not entirely out of reach. However, they are in 

need of legal reform and international understanding of that reform.  
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5.6.1 Social and economic Benefits 

 

Society benefits in the long term when intellectual property protection encourages 

creation and invention. This is especially true when the period of protection expires and 

the creations and inventions enter the public domain. An increasing problem in today’s 

international community is a lack of infrastructure development within lesser developed 

countries. In order to promote the revision of such problems, there must be a way to 

encourage and protect reliable policies in order to promote economic growth. Anthony 

Wayne echoed this thought in his address to the Senate imploring that  

 
“Investment has to be part of this equation, and this is where intellectual property 
plays such an important role. Respect for patents, copyrights, trademarks and  
other forms of intellectual property protection is an essential element in any long- 
term economic growth strategy; not only is it needed to give innovators and artists 
the incentive they need to take risks with their talent, but it is also needed if 
countries are going to attract foreign investors and their technology” (Wayne,  
2004). 
 

In order to accomplish any of the above objectives there needs to be a clear cut system 

that protects IP, thereby giving its innovators and artists confidence that their ideas will 

not be stolen. Consequently, if they are indeed stolen, the creators should have the 

confidence to know that their rights will be well represented by the international court. 

Only with such assurance can a fearless expansion of IP innovation and economic growth 

begin. 
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5.6.2 Challenges 

 

The institutions, programs, and current laws all seem to hint for the need of an 

international governing body to truly enforce constituents and provisions. So, if this all 

seems so obvious or part of a natural progression, then why isn’t an international IP court 

being discussed in the legal community? It is proposed that are two main things holding 

back the formation of such a court: resources and time. 

As previously mentioned, it is difficult to hold countries accountable that are not 

educated concurrently with others on the laws of IP protection. In that case, the best way 

to achieve equity would be to have member countries educated at a near equal pace in 

order to keep from one country dominating the courts. This would be difficult to do since 

there are some countries already advanced in this legal area and it would be impractical 

to expect them to put their development on hold. Assuming we could do this, whom 

would provide the resources and man power to educate all interested member countries? 

Also, there must be a great amount of respect for the cultural and social issues within the 

country that is under development. This would aid in a smooth transfer of knowledge and 

formation of mutual respect between the participating countries—which would aid in 

future interaction. These topics are ones that must seriously be considered, reviewed, and 

addressed before the formation of such a court.  
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 The issue of time is typically present when discussing international affairs due to 

the coordination of meetings, talks of compromise, etc. Also, matters involving 

international law have historically been very slow to develop and have been even slower 

when trying to gain acceptance. A prime example of such a situation is noted in the law 

of seas. Initially, discussion of the law of seas “[…] developed in the 10th to the 

beginning of the 11th century where the city-state of Amalfi […] had a code of maritime 

law, which served as the model for laws on the Mediterranean Sea (“UN Atlas”, 2008)”. 

As time progressed these laws were expanded and redefined to satisfy the desires of the 

dominant world power of the time. It was not until the early 1980s, during the finalization 

of the United Nations Convention on the Law of the Sea (also known as UNCLOS III), 

that a final set of regulations was developed (“Palace Library”, 2004). Furthermore, there 

is also the issue of whether or not it would be more time efficient and beneficial to amend 

the TRIPS agreement and create an international court based off of that or to create an 

entirely new institution. As a result, it may take many years to be able to come to a 

consensus on what the laws should actually be and it may be longer until a new legal 

system may be constructed and solidified. 

 

6. Future Considerations 

 

 Intellectual Property, as it is affected by outsourcing and the international 

community, offers a way to broker stronger ties between nations. If revisions are made to 

international law, and consequently domestic law, bilateral trade may blossom and 
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flourish.  This would also require a greater understanding of the implications of IP 

infringement between the two countries. If these changes to economic policy were a 

success, the respective countries may be able to enjoy benefits in the social arena as 

well—particularly in combating poverty. However, IP enforcement is an area that 

requires great sensitivity, as there are many problems that are yet to be solved.  

 

6.1 Implications for U.S.-India Trade 

Relationship 

 

Initially, one may think that the quickest way to dissolve any IP enforcement 

issues would be to eliminate outsourcing and/or offshoring of professional services or 

goods. Not only would this eliminate IP infringement, but it would also bring back more 

jobs to the U.S., right? Wrong. In regards to goods, it is very difficult for a WTO member 

nation to resist the use of imported foreign goods and sponsor the use of domestic goods. 

For example, GATT Article III states that “[…] if excise taxes are imposed on foreign 

goods, domestic goods will also be taxed at the same rate” (Gupta et al., 2008). In regards 

to services, it is argued that the perception of a loss of jobs due to outsourcing is actually 

a misconception.  Some would argue that much of the realized job losses stemmed from 

three main components: an economic decline starting in 2001, the NASDAQ’s loss of 

approximately 75% of its value in the ensuing three years, and increased productivity of 

IT industries abroad (Gupta et al., 2008). This misconception is reinforced when existing 

output and employment levels are compared with heightened levels of 2000 (Griswold, 
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2004). Rather than using the statistics of the 2000 employment boom, a more accurate 

comparison would be realized if the levels from the late 1990s were used. Like most 

markets, the job market operates in a cyclic manner as jobs are created and lost, given 

and taken away. From 1993 to 2002, employment in the U.S. private-sector rose by 17.8 

million jobs (Lindsey, 2004). In order to generate a net increase in jobs, 327.7 million 

jobs were added and 309.9 million jobs were lost (Lindsey, 2004). More specifically, for 

every one new net private-sector job created during that period, 18.4 gross job additions 

had to offset 17.4 gross job losses (Lindsey, 2004).  This pattern is evident in the 

following figure. 

 

Figure 5: Jobs Gained vs. Jobs Lost (Thousands)  

 

 

Source for Data: US Bureau of Labor Statistics (Gupta et.al, 2008) 
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Note that after the spike in jobs lost, net job turnover had leveled off and has remained at 

1990’s levels through 2006 (Bureau of Labor Statistics, 2008) 

In regards to this data, the following argument is sometimes made by economic 

analysts and critics: although jobs are being replaced, those new jobs offer lower wages 

in replace of the white-collar jobs that are now sent abroad. Yet, the number of such 

specialty jobs grew from 23.6 million to 42.5 million from 1983-2002, or from 23.4% of 

total employment to 31.1% (Gupta et al., 2008b). The Bureau of Labor Statistics projects 

that business, financial, and professional positions will grow from 43.5 million to 51.7 

million during the period of time between 2004—2014 (Hecker, 2005).  

Nonetheless, the shift of the U.S. economy from manufacturing and towards the 

service industries creates concern that the U.S. employment will suffer. However, the 

U.S. actually runs a trade surplus in the IT services that are most directly linked to 

outsourcing (Gupta et al., 2008b). For instance, in the categories of “computer and data 

processing services” and “data base and other information services,” U.S. exports rose 

from $2.4 billion to $5.4 billion from 1995—2002 – a 125% increase over an 8 year 

period – then shot up to $7.6 billion in 2006 – another 40% increase over a span of only 4 

years (Gupta et al., 2008b).During this time, imports while imports increased from $0.3 

billion (1995) to $3 billion (2006).  As a result, these services led to a U.S. trade surplus 

expansion from $2.1 billion to over $4.5 billion (Lindsey, 2004; U.S. Dept. of 

Commerce, 2007). 
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In addition, most private investors do not have the drive to alleviate the negative 

effects of globalization—not because they do not have the means, but because they do 

not have the desire. It would seem that taking time to harbor some of these effects would 

take time away from the chase of the dollar, and to a capitalistic, realist people, that is 

objectionable. Yet, if such people were interested in maintaining their income and 

business, it would be in their best interest to ensure that the markets they participate in 

will remain stable. The best thing they could do in this sense is remain tactful; they 

should carefully consider what their investment is going towards and if the policy they 

are promoting will be beneficial to the greater population—and not just themselves—in 

the long run.  

This is an exciting time in the history of international relations. This notion is 

especially true in the case of India and the U.S. Former U.S. Secretary of State Henry 

Kissinger expands on this idea by stating that “since the mass of information available 

tends to exceed the capacity to evaluate it, a gap has opened up between information and 

knowledge an, even beyond that, between knowledge and wisdom” (Kissinger, 2001). As 

a result, it seems is if the greatest obstacle that both countries, and likely the global 

community, will face is to fill in those gaps of knowledge with accurate information, so 

that individuals have the opportunity to analyze a situation correctly. Prime Minister of 

India Manmohan Singh captures this notion best when he states “In this increasingly 

interdependent world in which we live in we have an obligation to explore areas of 

convergence” (Wikipedia.org, 2008c). It then becomes necessary that the two countries 

work together because many of goals on a domestic level are dependent on their shared 

goals at an international level.  
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6.2 Partnership to Combat Poverty 

 

 The fact that India has progressed from a Third World country to one of the 

world’s most prolific economies, often causes people to forget that it is still bombarded 

with poverty.  Prime Minister Singh said it best when he declared that “India happens to 

be a rich country inhabited by very poor people” (Wikipedia.org, 2008c). According to 

the February 2007 edition of The Economist, which focused on the volatility of the Indian 

economy, India is still very poor. Despite Prime Minister Singh’s best attempts to further 

infrastructure development, he has ultimately come up short of his goals because India 

“[…] has one of the biggest deficits among the large emerging economies” (Economist, 

2007a). The people at the bottom, poverty stricken women and children, are suffering the 

most. Around half of all Indian women are illiterate, half of urban households lack 

drinking water within the home, 60% of the population is close to or below the poverty 

line, and approximate 260 million people still live on less than USD $1 a day (The 

Economist, 2007a; The Economist, 2007b).  

Jeffry Sachs and William Easterly have both written on the effects of 

globalization and the Western world on developing nations with great amounts of 

poverty. Sachs asserts on numerous occasions that if the West and agencies located 

elsewhere intend to help the poor countries, those specific countries must be willing to 

help themselves. If this is agreed to, the West can offer training to build the capability of 

the public sector, set “measurable benchmarks” of what must be achieved by the aid 
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recipient, which would simultaneously call for a constant monitoring and evaluation of 

the recipient’s progress. Only then, contends Sachs, can there be a sound decentralization 

of the aid donating process— that one should actually go out in the field and interact with 

those that will be directly affected by this aid in order to find out where best to invest the 

money (2005).  The Indian government has made it very clear that they want to further 

infrastructure development, but seem to be stuck in a rut. Sachs offers a fresh approach 

that is yet to be tried in India, but could prove to be effective.  

The idea that direct communication must be kept open between agencies and the 

poor in order to determine the most effective means of aid is also offered by Easterly. He 

professes that “the aim [of aid agencies] should be to make individuals better off, not to 

transform governments or societies” (Easterly, 2006).  Correspondingly, the most 

essential point elicited by both of these works can be deduced from Easterly when he 

comments that the next generation of voters and politicians will do a better job of 

lobbying in order to get better services (2006); however, why wait until the next 

generation? This serves as a perfect example of the diffusion of responsibility that is 

talked about throughout both of these books. Rather, these groups should presently be 

introduced to the ideas of greater awareness and their responsibility as constituents of the 

government, in order to set precedent for future generations. There are urgent adjustments 

needed to developmental policy that must be recognized immediately.  

The following idea elicited by Sachs (2005) summarizes the message of this paper  

to the fullest: 

“As a global society, we should ensure that the international rules of the game in 
economic management do not advertently or inadvertently set snares along the lower 
rungs of the ladder in the form of inadequate development assistance, protectionist 
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trade barriers, destabilizing global financial practices, [or] poorly designed rules for 
intellectual property […]”  

 

6.3 Additional Research  

 

 Admittedly, some aspects under this topic were not explored entirely because they 

went beyond the scope of this paper. Primarily, the concept of a 5th level of decision 

making—an international IP court—was brought up several times. For instance, the 

education provided in the aforementioned programs founded by the U.S. State 

Department would undoubtedly benefit the international IP court by contributing 

resources and services to aid in speedy and well documented lawsuits. In addition, many 

of the international agreements offered by the WTO in regards to outsourcing and IP 

protection were vague and could be better served to have a court in which to be 

interpreted correctly and consistently.  This topic is explore in depth in the article 

“Evolving  Relationship Between Law, Offshoring of Professional Services, Intellectual 

Property, and International Organizations” (Gupta et al., 2008a). Furthermore, the idea 

that IP can be lost as a direct result of outsourcing was discussed in detail. However, 

there is the possibility that IP is lost without any exposure to outsourcing. It would be 

necessary to determine what is meant, then, by IP being lost and to conduct appropriate 

research on the topic.  

New research could be developed by delving deeper into Indian history, 

specifically the late 19th century. A question that could be posed is: Is India behind as a 

result of first utilizing the Industrial Revolution approach where Indian industry was 
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discouraged during British rule? In the section on Indian Isolationism, it was discussed 

how Indian commodities would be shipped to Great Britain, made into goods, and then 

shipped across the world. So, did this negatively impact economic growth following the 

conclusion of the Industrial Revolution? Would India have had a more developed, self 

sustaining economy faster? What would have been the implications of such a scenario in 

present day India? Finally, it would be interesting to scrutinize the European Union’s 

involvement with former colonies in regards to IP rights and possibly compare that 

relationship to the U.S.-India relationship.  

  
7. Conclusion 
 
 

The presented material shows a need for more refined laws and greater protection 

of intellectual property. True, there has been progress in the realm of international law 

through the revisions of laws, specially focused law schools, and state instituted 

education programs. However, the time has come for the next set of revisions due to the 

growing interdependence of the world’s countries. Weak enforcement regulatory laws 

and vague verbiage within the TRIPS and GATS Agreements will continue to cause 

confusion and disputes.  Also, the outsourcing and offshoring of services puts IP at risk 

due to the open sharing of knowledge. In order for IP to continue to serve as one of the 

leading aids to the progression of human development, through its basis in innovation, 

economic growth, and convenience, these revisions must occur soon. A collaborative 

effort is needed in order to initiate such a program due to the challenges regarding time, 

resources, unlearning of past protocol, and bridging of cultural gaps. Both India and the 

U.S. could initiate the effort by participating in IP reform in order to strengthen their 
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bilateral trade relationship. Along the way, they could simultaneously strengthen their 

own economies, as well as serving as a model for developing and developed countries. It 

is hoped that such modifications would solidify IP protection and encourage more 

effective decision making. 
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