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Abstract 

 In my thesis, I explore the decision-making trends of the United States Supreme Court 

under Chief Justices Warren Burger and William Rehnquist. A cursory glance at the composition 

of the Court during this time yields an overwhelming amount of conservative ideology and 

influence. However, conservative outcomes were not always prevalent. I examine the case law 

that deals with four significant and controversial policy areas (forced desegregation in public 

schools, the takings clause, abortion, and affirmative action) and analyze how and why the 

policies changed with the Court’s rulings over time. I then posit my own explanations for the 

outcomes of these policies based on current scholarly research of the attitudinal model, the 

changing notion of judicial activism and restraint, and the “counter-revolution that wasn’t.” 

Ultimately, this leads to an evaluation of how the justices make decisions, what outside factors 

affect these decisions, and what this means for the future of these four policy areas in light of the 

new composition of the Supreme Court under Chief Justice John Roberts Jr. 
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The Supreme Court of the United States is often the most overlooked institution in 

American politics. Nine unelected, life-term justices are appointed by the President, confirmed 

by Congress, and primarily hear cases that have been appealed to them from the lower state and 

federal courts. Article III of the United States Constitution is famous, or perhaps infamous, for 

how little power and prestige it gives to the highest court in the land. In fact, it was not until 

Chief Justice John Marshall wrote a crafty opinion in Marbury v. Madison (1803) that the 

Supreme Court used the power to check other branches of government via judicial review. Since 

then, the power of the Supreme Court has become comparable to the other branches of the 

federal government. In modern times, decisions of the Court have become much more far-

reaching and have direct implications for the everyday facets of American life.  

As a student of constitutional law, I studied these cases and their outcomes and accepted 

them without question. However, upon further investigation, I began to wonder how the Supreme 

Court makes its decisions, and why the rulings (and their subsequent policy implications) under 

certain Chief Justices are vastly different than under other Chief Justices. To answer these 

questions, I will focus on what I consider the “modern” era of Supreme Court jurisprudence, 

meaning the decisions made starting in 1953 under Chief Justice Earl Warren, continuing 

through the 1970’s and 1980’s with Warren Burger, and ending with the decisions of the Court 

under William Rehnquist, whose term as Chief Justice ended in late 2005. Due to my prior 

studies of constitutional law and the federal judicial process, I had the preconceived notion that 

the Warren Court was primarily responsible for the “liberal” rulings that advanced individual 

rights and fostered the social revolution so prevalent in the 1960’s. The Burger and Rehnquist 

Courts, on the other hand, represented the other side of the swinging pendulum and advocated 



 Phillips 3

reduced judicial interference and the scaling back of liberal decisions of social progress, such as 

increased criminal rights, economic equality, racial desegregation, etc.  

While these generalizations are truthful to a certain extent, they are just that, 

generalizations. There are more important areas of inquiry, such as the lack of a counter-

revolution by the conservative Burger and Rehnquist Courts in response to the liberal Warren 

Court, the changing notions of liberal courts as “activist” and conservative courts as 

“restraintist,” and what these changing notions say about how the Supreme Court justices make 

their decisions. All of these investigations lead up to my central inquiry, which is why, with all 

the above considered, was there a conservative shift in some policy areas, such as forced 

desegregation and the takings clause, but not in other areas, such as affirmative action and 

abortion? I will discuss the specific cases that are applicable to each of these policy areas and use 

them as evidence to answer my central question of, why was there change in some areas but not 

others? While I consider this investigation, supported by case law and the research of other 

scholars, quite exhaustive, it is by no means perfect. My goal is to shed light on these various 

issues and gain a more complete understanding as to what really results from the decisions made 

by our nation’s highest court. 

 

Theoretical Evidence 

The first issue that I will address is the general lack of a mass, conservative counter-

revolution on the Burger and Rehnquist Courts. For my analysis of the Burger Court, I will 

primarily reference the book The Burger Court: The Counter-Revolution That Wasn’t (1983), 

edited by Vincent Blasi. As previously stated, the “liberal” rulings of the Supreme Court under 

Earl Warren created a national backlash against a Court that was supposedly too soft on 



 Phillips 4

criminals and too focused on minority rights. When Republican Richard Nixon was elected 

President in 1968 under his law and order campaign, he vowed to turn around the liberal rulings 

of the then unpopular Warren Court. Even though Nixon was able to put four new conservative 

justices on the Court, including Chief Justice Warren Burger, the immense conservative shift 

simply did not occur (Blasi 68). In reality, the Burger Court didn’t undo any of the major Warren 

Court rulings, but rather “chipped away” at areas such as guaranteed economic equality and 

forced desegregation (Blasi 199).  

 A similar phenomenon occurred in 1986 when Republican President Ronald Reagan 

elevated conservative Justice William Rehnquist to the position of Chief Justice to replace the 

retiring Warren Burger. As evidenced in the book by Thomas Keck, The Most Activist Supreme 

Court in History: The Road to Modern Judicial Conservatism (2004), the radical conservative 

turn in policy that was expected simply did not occur to the extent that was predicted by scholars, 

politicians, and the general public. In addition, the moderate or “swing” votes of Justices 

Anthony Kennedy and Sandra Day O’Connor further complicated the issue. Both Justices were 

nominated by Republican President Ronald Reagan. However, they often sided with their liberal 

counterparts on the court in cases such as in Lawrence v. Texas, contesting Texas’ anti-sodomy 

law, and in Hope v. Pelzer, claiming a violation of the 8
th
 amendment’s “cruel and unusual 

punishment” clause in reference to the treatment of inmates in an Alabama state prison (Keck 

225-229).  The role of O’Connor and Kennedy on the Rehnquist Court is integral to this 

discussion because as Keck notes, “they regularly prevented the Court from adopting their 

colleagues’ sweeping, categorical [conservative] principles” (Keck 230).  

 Another useful line of research is the evolution of the traditional notion of liberal court 

rulings as “activist” and conservative court rulings as “restraintist.” Judicial activism, in the most 
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basic sense, is court-generated change in public policy while judicial restraint is seen as the 

opposite, or rather, strict interpretation of the law without trying to create or change public 

policy. Traditionally, activism has been identified with liberal judges, like Earl Warren, while 

restraint is associated with conservative judges like William Rehnquist (Canon 238). While this 

notion is still partially true, there has been a new conservative judicial activism movement within 

the last several decades, especially on the Supreme Court, that usurps the traditional 

liberal/activist and conservative/restraintist schema. Many scholars, such as Cross and Lindquist, 

Keck, and Canon not only give their interpretations of what judicial activism is and is not, but 

also describe how conservatives now use activism to promote their own agendas. Though the 

term “judicial activist” still carries a pejorative subtext, it is seen by many scholars and laymen 

alike as a common tool used by both liberals and conservatives to advance their values on the 

Court. As Canon notes, “On many dimensions, judicial activism is a multi-directional 

phenomena. It can be liberal or conservative, libertarian or statist, politically necessary or 

unnecessary, or, for that matter, unrelated to ideology and politics at all” (Canon 247). The 

understanding of this new expansion and meaning of judicial activism assists in my inquiry 

because it helps explain why the variation between individual justices, who are all supposed to 

be nonpartisan interpreters of the Constitution, makes a difference in the policy outcomes of the 

cases that come before them. Or, more specifically, it helps answer why conservative justices are 

increasingly using a tool like judicial activism to advance their own values and policy 

preferences.  

To further evaluate this ideology-based trend of decision-making by the justices, we must 

examine the work of scholars Jeffrey Segal and Harold Spaeth and their attitudinal model of 

judicial decision-making. Segal and Spaeth, in their book The Supreme Court and the Attitudinal 
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Model (1993), advocate an alternative to the legal model of judicial decision-making based upon 

their statistical research. The legal model, which is what a majority of judges claim as the way 

they make their decisions, postulates that, “the decisions of the [Supreme] Court are based on 

facts of the case in light of the plain meaning of statutes and the Constitution, the intent of the 

framers, precedent, and a balancing of societal interests” (Segal and Spaeth 32). Note that the 

ideology of the individual justices is mentioned nowhere in that interpretation. In fact, the 

justices are supposed to be analogous to the oracles of ancient Greek mythology that are merely 

the vehicle to state the will of the Gods. In the legal model, the justices are merely the 

interpretative vehicle to pass along the will of the Constitution and the statutes relevant to the 

case at hand. Segal and Spaeth reject this model and propose their alternative, the attitudinal 

model. This model holds that the Supreme Court decides cases, “in light of the facts of the case 

via-à-vis the ideological attitudes and values of the justices. Simply put, Rehnquist votes the way 

he did be he is extremely conservative; Marshall voted the way he did because he is extremely 

liberal” (Segal and Spaeth 65). Segal and Spaeth substantiate their hypothesis by presenting 

historical and statistical evidence such as the frequency of opinion writing by the justices, 

frequency of overturning precedent, the rating of their liberal policy output, and general voting 

behavior on a plethora of policy issues. This model offers more insight into how the justices 

make their decisions and, in combination with the new conservative activism, will help explain 

the central question of why the Burger and Rehnquist Courts have been able to shift some policy 

issues to the right, but not others. 

 Besides adhering to their own ideological preferences, there are numerous other 

influences on the Court. While they may not be as prominent, public opinion and political trends 

in other branches of government exert a certain amount of influence on the Court’s decision-
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making. An early yet prominent example of this outside influence on the Court is seen in FDR’s 

proposed Court-packing Bill of 1937 that would have allowed the President to replace up to six 

justices on the Court if they were over the age of 70 in order to allow a “persistent infusion of 

new blood.” The real motive behind this legislation was to break the conservative opposition of 

the Hughes Court to FDR’s immensely popular New Deal legislation. The bluff worked. A mere 

three weeks after FDR’s announcement, the case West Coast Hotel Co. v. Parrish (1937) was 

decided in favor of upholding Washington’s New Deal-style minimum wage law. This case 

marked the beginning of what is now known as “the switch in time that saved nine,” meaning the 

change in philosophy of the conservative-dominated Court that had opposed the New Deal 

legislation supported by the American public, and the Democratic President and Congress (Keck 

19-23). 

 A more modern example of public opinion affecting the Court is seen in its decision in 

Bush v. Gore (2000) during the Rehnquist era that halted the recount of votes in Florida and 

effectively decided the outcome of the 2000 Presidential election. Temporarily, the public 

approval rating of the Supreme Court vastly declined due to the fact that it was later discovered 

that Democratic candidate Al Gore had actually acquired a majority of the popular vote, but due 

to the Court’s halting of the recount, Republican George W. Bush was declared the winner 

(Murray). Though temporary outrage ensued, the ruling had little effect on the long-term 

legitimacy of the Court as an institution (Schwartz 14). This occurrence is a prime example of 

the paradox of the countermajoritarian dilemma.   

 First coined by Yale law professor and scholar Alexander Bickel in 1961, the 

countermajoritarian dilemma or “difficulty” describes the apparent unfairness of the nine 

unelected, life-term Supreme Court justices being able to collectively overrule the will of the 
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American public or the will of the elected representatives of the people, meaning Congress, via 

the power of judicial review (Keck 61-2). Despite this apparent dilemma and instances where the 

Court does not rule according to public opinion like in Bush v. Gore, the approval rating and 

legitimacy of the Court is consistently high, especially compared to other branches of 

government. While this may seem like a paradox, indeed it is not. The reality is, despite 

ideological preferences, political maneuvering and other extraneous factors, judicial decision-

making often conforms to the trends and preferences articulated by the American public. As 

Keck notes,  

Legal and political influences on the Court are mutually constitutive. The justices’ 

ostensibly political preferences have themselves been constituted in part by legal ideas, 

and those legal ideas, in turn, have been derived in large part from ongoing debates in the 

broader political system. None of the contemporary conservative constitutional 

arguments have been made from whole cloth (Keck 277). 

 

In the next section of my thesis, I evaluate specific policy areas and how they have or 

have not changed as a result of the conservative dominance of the Supreme Court in the post-

Warren Court era. One must keep in mind that this complicated set of factors that contributes to 

judicial decision-making is exhaustive, but not perfect. These theories are meant to provide a 

logical basis to help explain why, in a conservative-dominated Court, some policy areas, such as 

forced desegregation and the takings clause, have shifted in the conservative direction while 

others, such as affirmative action and abortion, have not. 

 

Forced Desegregation and Racial Integration in Public Schools 

Beginning with issues that did shift in a conservative direction, I will first discuss the 

Burger and Rehnquist Court’s scaling back and eventual abandonment of forced desegregation 

and artificial integration of African-American children into traditionally-white schools. This 
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issue is especially significant considering the Brown v. Board of Education (1954) “separate is 

not equal” case was a landmark decision for both the Warren Court and American constitutional 

law in general (Tushnet 223). However, the school desegregation order articulated in Brown was 

not only slow in implementation, but it was also being ignored by many pro-segregation states. 

Hence, the Warren Court reaffirmed the Brown doctrine as it applies to the states four years later 

in Cooper v. Aaron (1958). When the Governor and legislature of Arkansas openly flouted the 

desegregation mandate, the Court unanimously declared that their interpretation of the fourteenth 

amendment was “the supreme law of the land” and could not be disputed by state legislatures 

(Cooper). It appeared that Court had taken a clear stance in favor of upholding Brown via 

Cooper, and any states refusing to follow these orders would suffer the consequences. However, 

with changes on the Court and Chief Justice Burger taking over in 1969, the new Supreme Court 

became “plainly uncomfortable” with how the lower courts were aggressively following the 

ruling using methods such as radical redistricting and bussing children great distances in an 

attempt to racially integrate schools. When Rehnquist took over as Chief Justice, he took several 

different approaches to eventually eliminate the federal court’s involvement with the issue 

(Tushnet 224).  

One of the first cases at the Supreme Court level during the Burger Court that dealt with 

the issue of forced desegregation was Swann v. Charlotte-Mecklenburg Bd. of Ed. (1971). After 

the Supreme Court's decisions in Brown and Cooper, little progress had been made in 

desegregating public schools in certain areas of the South. One example was the Charlotte-

Mecklenburg school district in North Carolina in which approximately 14,000 black students 

attended schools that were either totally black or more than 99 percent black. Lower courts had 

experimented with a number of possible solutions when the case reached the Supreme Court. In a 
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unanimous decision written by Chief Justice Burger, the Court ruled that so long as the methods 

might work for desegregation, they are acceptable. More specifically, racial quotas for schools 

and bussing children to different schools to balance minority ratios were deemed permissible. 

However, the majority opinion showed its limitations toward acceptable methods for 

desegregation by stating that redrawing school boundary lines is acceptable “only as a temporary 

solution.” Nevertheless, the opinion stated that one race schools are not “automatically bad” and 

desegregation does not mean having equal proportions of the races in every school (Swann). 

While this early Burger Court was strictly and unanimously following the desegregation 

precedent articulated in Brown and reinforced in Cooper, such unanimity would not last for long. 

The next case that the Burger Court decided that dealt with desegregation policies was 

just three years later in Milliken v. Bradley (1974). The case involved the conservative federal 

court judge Stephen Roth and the Detroit public schools. Judge Roth was convinced that the 

Detroit school board had purposefully segregated the city’s black children in separate schools for 

generations. Hence, he ordered an interdistrict remedy that involved slicing the city of Detroit 

and its suburbs into pie-shaped pieces in order to achieve schools that were less “racially 

identifiable.” In a five to four decision written by Chief Justice Burger, the Supreme Court struck 

down this remedy citing that, “with no showing of significant violation by the 53 outlying school 

districts and no evidence of any interdistrict violation or effect, the district court’s remedy was 

wholly impermissible and not justified by Brown v. Board of Education.” The rationale of the 

majority in this instance was that the lower federal court had simply “gone too far” in its quest 

for racial integration. The Court even cited the Swann case as precedent, but in this instance, 

used it to support its own activist motive of desegregation, but not necessarily racial equalization. 

The majority stated that, “The clear import of Swann is that desegregation, in the sense of 
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dismantling a dual school system, does not require any particular racial balance” (Milliken 

1974).  The Court clarified this opinion three years later with a unanimous decision in Milliken v. 

Bradley (1977) by stating that federal judges could order “educational remedies” to alleviate the 

inadequacies of segregated schools (Milliken 1977). Nevertheless, the reigning in of racial 

integration had begun.  

The Rehnquist Court took this movement even further in cases such as Missouri v. 

Jenkins (1995), Board of Education of Oklahoma City v. Dowell (1991), and Freeman v. Pitts 

(1992). In Missouri, federal district court judge Russell Clark ordered Kansas City and the state 

of Missouri to increase their monetary investments in the city’s schools in order to equalize the 

quality of education in predominantly black schools while simultaneously attracting more white 

students. In a five to four decision written by Chief Justice Rehnquist, the Court prohibited the 

arbitrary increase of public funds to inner-city schools in Kansas City just because they were 

predominantly black. According to the majority, Judge Clark was improperly trying to achieve 

such effects outside Kansas City, which is equivalent to the interdistrict remedy that the Court 

had disapproved for Detroit in Milliken. The Court’s rationale was that such monetary solutions 

were “beyond the remedial authority” of the district court and too similar to the actions 

prohibited in prior cases (Missouri).  

The next significant step taken by the Rehnquist Court involved backtracking on the 

precedents outlined in both Brown and Swann by discouraging judicial interference in racial 

integration. In Board of Education v. Dowell, the Supreme Court encouraged the lower courts to 

“get out of the business of trying to integrate schools” by making it legal for federal judges to 

stop supervising school districts when they were found to not be violating the Constitution 

anymore due to segregation. In a five to three decision written by Chief Justice Rehnquist, the 
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Court deemed this step-by-step withdrawal of supervision “permissible in cases in which 

unconstitutional segregation was no longer prevalent.” Chief Justice Rehnquist especially felt 

that racial integration was “beyond the scope and purview of this Court” and made such 

sentiments repeatedly clear in the written opinion (Board). 

In Freeman v. Pitts, the Court further encouraged this withdrawal of judicial supervision 

of public school districts. In an eight to zero unanimous decision written by moderate Justice 

Kennedy (Justice Thomas abstained), the Court found that as soon as a school district showed 

that it was complying with the Constitution in one regard, like no longer discriminating in 

assigning teachers to particular schools for example, the judge could stop monitoring that part of 

the desegregation order even if the district still was violating the Constitution in some other 

manner, like drawing neighborhood school district lines to keep black and white children apart 

(Freeman). This ruling extended the orders articulated in Board and brought racial integration 

full circle. From desegregation “with all deliberate speed” in Brown to encouraging as little 

judicial interference as possible in Board and Freeman, the Rehnquist Court successfully made 

racial integration a matter less and less appropriate for the federal court system. 

 

The Takings Clause 

Another issue that has shifted in the conservative direction is the takings clause of the 5
th
 

amendment, which qualifies the government’s power of eminent domain in that it requires just 

compensation for private property that is taken for public use. Though little activity in this arena 

was seen during the Burger Court, the ruling in the case Penn Central Transport Co. v. New York 

(1978) opened the door for further limitation of the government’s power of eminent domain 

without just compensation (Tushnet 286-7). The case involved New York City’s Grand Central 
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Terminal. In 1965, the city adopted a historic preservation law which created a commission to 

designate certain buildings as historical landmarks. The owners of these landmarks have to keep 

the buildings in good repair and can change the exterior of the building only after receiving the 

commission’s permission. New York classified the façade of the Grand Central Terminal a 

historic landmark. At the time, Penn Central Railroad, the terminal’s owner, was facing 

economic difficulties and wanted to generate income by building office space on top of the 

terminal. The New York Commission refused to allow the construction saying that it would 

“compromise the Beaux-Arts façade of the structure.” Penn Central sued saying that the 

landmark designation amounted to a taking of its property right to develop its own land (Penn). 

 Though the Court ruled in favor of New York in a six to three decision by declaring its 

historic building preservation law constitutional, Justice Brennan’s majority opinion catered to 

his conservative counterparts on the Court, especially Justices Powell and Stewart, by creating a 

new balancing test that stated that some regulations could be considered a “taking.” This test 

compelled the courts to examine the economic impact of the regulation on the property owner, 

balanced against the “character” of the government’s regulatory action. If the regulation 

appeared to be more like “an arbitrary exercise of the government’s police power,” then the less 

likely it was to be considered a legitimate taking (Penn). 

Justice Rehnquist wrote a poignant dissent stating that historical preservation laws 

singled out a few buildings to benefit the entire city but didn’t give anything back to the 

building’s owners and hence was an “unreasonable infringement on their rights as property 

owners.” Rehnquist was vehemently opposed to such encroachments on owner’s rights and 

plainly expressed his disapproval of the majority (Penn Central). Nevertheless, Brennan’s 
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compromise with the balancing test coupled with Rehnquist’s vigorous dissenting opinion served 

as a harbinger for what was to come in regards to the takings clause during the Rehnquist Court. 

The Rehnquist Court took a clear stand in favor of many facets of constitutional property 

rights. Throughout his term as Chief Justice, he presided over cases such as Nollan v. California 

Coastal Commission (1987), Lucas v. South Carolina Coast Council (1992), Dolan v. City of 

Tigard (1996) and Suitum v. Tahoe Regional Planning Agency (1997), all of which the Court 

ruled in favor of the property owners in regards to improper government infringements or 

“takings” of their properties (Tushnet 287-91). Though there were two significant cases during 

the end of Rehnquist’s term in which the Court ruled in favor of the taking party (Tahoe-Sierra 

Preservation Council v. Tahoe Regional Planning Agency and Kelo v. City of New London), the 

majority of the cases heard in his term were decided in favor of property owners. 

One of the earliest takings clause cases heard in Rehnquist’s term as Chief Justice was 

1987’s Nollan v. California Coastal Commission. The Nollans owned beachfront property in 

California and wanted to build a house on it. The state of California required them to obtain 

permission from the Coastal Commission before beginning construction. The Commission told 

the Nollans that they could build their house, but only if they created a public easement along the 

front of their property, giving the public the right to walk along the beach in front of their house, 

which connects two public beaches on either side of their property. The Commission’s rationale 

was that this easement would benefit the public by increasing their access to the two beaches. 

The majority opinion, a five to four decision written by Justice Scalia, stated that allowing public 

access to the Nollan’s property constituted a “permanent physical occupation, and therefore a 

taking.” Furthermore, Scalia cited the balancing test articulated in Penn Central and determined 

that the taking was not lawful because making the beaches more accessible by letting the public 
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enter them via the Nollan’s property was not a legitimate governmental interest that served the 

greater good, but an “out and out plan of extortion for property owners in the vicinity” (Nollan). 

The reasoning of the Court was not wholly based on the diminished value of the property like in 

the case of Penn Central, but also the method used by the California Coastal Commission for 

preserving the integrity of the oceanfront. If they simply asked the Nollans to create the 

easement, then it would most likely not be considered a taking, just a lawful land regulation. 

However, making the acceptance of their building permit contingent on the easement crossed the 

line into an unlawful taking (Nollan). Such a distinction, while subtle, became important just a 

few years later in two other takings clause cases that dealt with environmental land regulation 

and the use of private property to benefit the surrounding natural environment. 

In 1986, a developer named David Lucas bought two residential lots on the Isle of Palms, 

a South Carolina barrier island. He intended to build single-family homes as was done on the 

adjacent lots. In 1988, the state legislature enacted the Beachfront Management Act, which 

barred Lucas from erecting permanent habitable structures on his land. The law aimed to protect 

erosion and destruction of the barrier islands. Lucas sued and won a large monetary judgment. 

The state appealed the case to the Supreme Court. In Lucas v. South Carolina Coast Council 

(1992), the Court decided in a six to two decision that the law rendered Lucas’ land valueless and 

he was entitled to just compensation. The majority opinion written by Scalia stated that, “When 

the owner of real property has been called upon to sacrifice all economically beneficial uses in 

the name of the common good...he has suffered a taking” (Lucas). Furthermore, the majority 

cited both Penn Central and Nollan in regards to the state’s police powers allowing an 

uncompensated taking only when “the health, safety, morals, or general welfare would be 

promoted by prohibiting particular contemplated uses of land, compensation need not 
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accompany prohibition” (Lucas). Also, the distinction in Nollan of the Costal Commission 

withholding a building permit instead of just requesting the easement came into play with Lucas 

as well. David Lucas bought his land before the Beachfront Management Act was passed. Hence, 

compensation for this taking would not have been required if he had purchased the property 

knowing the limited potential for construction and the likely denial of a building permit. 

However, due to the law being passed after the property came into his possession, it was 

considered a taking based on diminished value that required compensation. 

In another case, Dolan v. City of Tigard (1996), the issue of building permits being 

contingent on land improvements at the expense of private property owners was found 

unacceptable by the Court yet again. Florence Dolan wanted a permit from the City of Tigard to 

expand her store and pave the parking lot. The city agreed to grant her permit on the condition 

that she dedicate part of her land for a “greenway” along a nearby creek to supposedly help 

alleviate runoff from the pavement. They also requested that she allocate land for a pedestrian 

path to relieve traffic congestion from the city’s nearby business district. In a five to four 

decision written by Chief Justice Rehnquist, the Court ruled that the city did not present enough 

evidence that the path would reduce traffic congestion, and so it could not require Dolan to give 

up her property as a condition of the permit. In addition, the city did not sufficiently explain why 

a greenway was necessary. Citing the majority opinion in Nollan, the Court stated that there must 

be an “essential nexus” between a legitimate state interest and the permit requirements, or 

otherwise they would be considered an unconstitutional taking. Since the city failed to 

demonstrate that the benefits would justify the requirements in this case, they ruled in favor of 

Dolan (Dolan). 
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One of the last cases heard by the Rehnquist Court regarding regulatory takings that was 

decided in favor of the property owner was Suitum v. Tahoe Regional Planning Agency (1997). 

Bernadine Suitum was disputing the Tahoe Regional Planning Agency’s (TRPA) development 

limitation on property she owned close to Lake Tahoe. Because of a small stream that was 

located on her property, she was denied a permit to build a house. Instead, the agency gave her 

marketable land credits known as TDR’s (transferable development rights) which amounted to 

about one percent of her lot’s total area. Instead of trying to sell these credits, she demanded just 

compensation for the restrictions to her property which, according to her lawyers, amounted to a 

taking requiring just compensation. In a unanimous decision written by Justice Souter, the 

majority ruled that Suitum was entitled to immediate compensation, stating that “her 

unwillingness to sell her TDR’s did not affect the fact that this [action by the Tahoe Regional 

Planning Agency] was a regulatory taking of her property” (Suitum). The Rehnquist Court had 

reached a point where even alternate forms of compensation, such as Suitum’s TDR’s, were not 

sufficient replacements for full-value compensations for land rendered “valueless” or of 

“diminished value” due to government regulation.  

One must note, however, that five years later the Court made a decision in regards to the 

same Lake Tahoe Basin concerning a temporary moratorium on development by the TRPA for 

the purpose of developing a land-use plan for the area. This time the Court ruled in favor of the 

taking party. In Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency (2002), 

real estate owners in the area were suing the TRPA claiming that the moratorium on 

development imposed for 32 months during the early 1980’s was a taking that required just 

compensation. In a six to three decision written by Justice Stevens, the Court ruled that that the 

mere enactment of the regulations implementing a temporary moratorium did not constitute a 
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taking of the landowners’ property. The Court reasoned that whether a taking occurred depended 

upon the considerations of property owner’s expectations, actual impact, public interest, and 

reasons for the moratorium. Furthermore, the Court concluded that the adoption of a general rule 

that any deprivation of economic use of property, no matter how brief, constituted a taking 

would impose unreasonable financial obligations upon governments for the normal delays 

involved in processing land use applications. Justices Rehnquist, Scalia and Thomas wrote a 

vigorous dissent claiming the actual period of moratorium on development was closer to six 

years (instead of three) and that even a temporary ban on development is a ban nonetheless that 

should be categorized as a taking. 

  The last major case heard by the Rehnquist Court regarding the takings clause, like 

Tahoe, was decided in favor of the taking party. In Kelo v. City of New London (2005) residents 

were disputing what constituted the “public use” requirement of the takings clause. In order to 

revitalize the stagnant local economy, the city of New London, Connecticut seized private 

property (one of those properties belonging to Kelo) and then resold it to private commercial 

developers so that the city could garner increased tax revenues. The citizens argued that the 

government taking of private property to sell to private developers was not a legitimate “public 

use.” The Court disagreed and in a five to four decision written by Justice Stevens, they decided 

that city’s taking was within the language of the takings clause. According to the majority, the 

takings here qualified as “public use” despite the fact that the land was not going to be used by 

the “public” because the Fifth Amendment did not require literal public use, but the “broader and 

more natural interpretation of public use as ‘public purpose.’” Justice O’Connor wrote a 

dissenting opinion that was joined by Rehnquist, Scalia and Thomas that clearly articulated their 

objection to the city of New London using the power of eminent domain at the expense of 
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property owners to increase local tax revenues. Nevertheless, their opinion was one vote shy of 

being the majority and hence, the citizens of New London lost in this case (Kelo). Despite these 

later changes in the Court’s philosophy on the takings clause, the majority of cases during 

Rehnquist’s term were decided in favor of the property owners. Coupled with its decision in 

Penn Central, the Court’s actions signaled a decidedly conservative shift in its approach to the 

takings clause. 

 

Affirmative Action 

While the issues of racial integration in schools and the takings clause did shift in the 

conservative direction during the Burger and Rehnquist Courts, the more “liberal” rights of 

affirmative action and abortion managed to survive. While there were many challenges and 

restrictions placed on both issues, they have not been declared unconstitutional in general. 

 The term “affirmative action” was, surprisingly enough, coined by President John F. 

Kennedy in the 1960’s. He directed federal contractors to, “take affirmative action to ensure that 

applicants are employed without regard to race” (Tushnet 226). President Lyndon Johnson 

strengthened affirmative action in the workplace by creating an office that monitored 

employment patterns and threatened to take federal contracts away from employers who didn’t 

follow such hiring practices. Despite this progress, the real advancement of modern affirmative 

action came under President Richard Nixon. In 1969 President Nixon mandated that federal 

contracts for construction in the Philadelphia area be put on hold until employers and unions 

agreed to set and meet goals for employing larger numbers of African Americans. This action, 

while seemingly unusual for a Republican President, was meant to appeal to the nation’s 
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minorities and counterbalance Nixon’s opposition of school bussing and forced desegregation 

(226-7). 

 While affirmative action had its roots in employment practices, it soon expanded to 

college admissions, the legal standards being the same in both arenas. As affirmative action 

became more widespread, it was seen as a way to prevent discrimination against racial 

minorities, promote positive diversity in schools and the workplace, and a remedy for past social 

injustices against minorities, especially African Americans. However, the issue soon came under 

question as much of the public saw affirmative action as a form of reverse discrimination against 

Caucasians (Tushnet 227). While affirmative action in the workplace was handled differently, I 

will primarily focus on affirmative action in college admissions.  

The first major Supreme Court case dealing with the issue, Regents of the University of 

California v. Bakke (1978), was heard eight years into Chief Justice Burger’s term. Many 

scholars attribute this delay to the fact that Burger, especially in the earlier years of his term, was 

hesitant to take an activist stance against his predecessor’s reputation of “liberal” rulings (Blasi 

vii). Others argue that the Court was so evenly split over the issue that granting certiorari was a 

contentious issue for the justices who anticipated a narrow outcome or split decision (234). 

Nevertheless, the issue eventually made it to the Supreme Court in response to a claim by a 

prospective medical school student named Allan Bakke. Bakke, a thirty-five-year-old Caucasian 

man, applied for admission twice to the University of California Medical School at Davis. He 

was rejected both times. The school reserved sixteen places in each entering class of one hundred 

students for qualified minorities, as part of the university’s affirmative action program, in an 

effort to remedy “longstanding, unfair minority exclusions from the medical profession.” 

Bakke’s qualifications, including his undergraduate GPA and MCAT scores, exceeded those of 
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any of the minority students admitted in the two years Bakke’s applications were rejected. Bakke 

sued, arguing first in the California courts, then in the Supreme Court, that he was excluded from 

admission solely on the basis of his race (Regents). 

In a five to four decision written by moderate Justice Lewis Powell Jr., the Court struck 

down the affirmative action program in this case. He argued that, “…the rigid use of racial 

quotas as employed at the school violated the equal protection clause of the Fourteenth 

Amendment” (Regents). The four justices in the split dissenting opinion, including Burger, 

Rehnquist, Stewart and Stevens, contended that any racial quota system supported by 

government violated Title VI of the Civil Rights Act of 1964 and was therefore unconstitutional. 

The majority disagreed and held that race, as a criterion in admissions decisions in higher 

education, was constitutionally permissible in certain instances. Though such racial 

classifications are “inherently suspect in nature” and subject to “strict judicial scrutiny,” they are 

not automatically unconstitutional. This opinion virtually split the Court down the middle on the 

issue of affirmative action, with each individual justice having strong opinions about the matter. 

Though the program was struck down in this case, it left undetermined the constitutionality of 

affirmative action in principle (Regents). 

The next inroad into affirmative action took place during the Rehnquist Court in City of 

Richmond v. J.A. Croson Co. (1989). By this time, Justice Powell, who had been a key figure in 

working out the Court’s intermediate position on affirmative action, had retired. The absence of 

his mitigating influence on the Court opened the door to reconsidering the constitutionality of 

affirmative action. The Richmond case involved affirmative action in the employment arena, but 

set the tone for the Rehnquist Court’s approach to all affirmative action cases, including those 

applicable to higher education (Tushnet 228). Richmond involved a 1983 decision by the city 
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council of Richmond, Virginia to adopt regulations that required companies awarded city 

construction contracts to subcontract 30 percent of their business to minority business 

enterprises. The J.A. Croson Company, which lost its contract because of the 30 percent set-

aside, brought suit against the city (Richmond). 

The six to three decision, written by moderate and frequent swing voter Sandra Day 

O’Connor, struck down affirmative action in this instance and subjected the issue to the “strict 

scrutiny” test that was mentioned in the Bakke opinion (Richmond). Also similar to Bakke, the 

opinion was written by a moderately conservative justice who could garner the votes of all but 

her most liberal fellow justices. The majority’s rationale in Richmond was that such “generalized 

assertions of past racial discrimination could not justify rigid racial quotas for the awarding of 

public contracts.” A 30 percent quota of minority businesses, according to O’Connor and those 

in the majority, would do little to remedy past racial wrongdoing and it would actually “subvert 

constitutional values.” The justices in the majority had little to say that was positive about 

affirmative action in this case and in general. However, they seemed reluctant to make a blanket 

statement about the overall constitutionality of affirmative action, and preferred to cite the “rigid 

quotas” as the reason for their opposition to the program instead of their lack of belief in the 

concept in general (Richmond). 

The Court didn’t uphold a single affirmative action case in the 1990’s, but it still did not 

declare it unconstitutional (Tushnet 229). The major development on this issue occurred in the 

early 2000’s when conservative interest groups mobilized to find cases to send to the Supreme 

Court in order to get affirmative action prohibited permanently. The result was two landmark 

cases, Gratz v. Bollinger (2003) and Grutter v. Bollinger (2003). 
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 In Gratz, the University of Michigan’s undergraduate use of affirmative action in the 

admissions process was contested. Applicants were evaluated for admission based on a points 

system. Under the University of Michigan’s system, minority applicants automatically got 20 

extra points for their racial background, which is roughly one-fifth of the point total required for 

admission. Jennifer Gratz, a Caucasian student, was denied admission because her admissions 

point total, calculated based on her test scores and GPA, was not sufficient (Gratz).  

In a six to three decision written by Chief Justice Rehnquist, the undergraduate process 

was declared unconstitutional for being too “rigid” and “points-based.” The majority reasoned 

that the automatic distribution of 20 points to every single underrepresented minority applicant 

solely because of race was not narrowly tailored and did not provide the individualized 

consideration Justice Powell contemplated in Regents. Though the University of Michigan had a 

compelling interest in creating diversity in its undergraduate program, the admissions process 

was not narrowly tailored enough to survive the strict scrutiny test and therefore violated the 

Equal Protection Clause of the Fourteenth Amendment (Gratz). 

The facts of the case in Grutter were very similar. Barbara Grutter, a Caucasian, applied 

for admission to the University of Michigan’s Law School and was denied, despite having a 

competitive LSAT score and GPA. The law school admitted that it used race as “factor for 

consideration” in law school admissions in order to serve the “compelling interest in achieving 

diversity among its student body.” The District Court sided with Grutter and struck down the 

program, the Court of Appeals reversed that decision, and eventually it was brought before the 

Supreme Court (Grutter).  

In a five to four decision written by Justice O’Connor, the Court ruled that the law 

school’s use of affirmative action was constitutional due to the fact that it was more “holistic.” 
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The highly individualized review of each applicant’s qualifications, and race being just one 

variable in these considerations, makes the law school system further the school’s compelling 

interest of increasing diversity while still surviving the strict scrutiny test outlined in Bakke. 

Though several of the dissenters, such as Justices Thomas, Rehnquist and Scalia, felt that using 

race as a factor would “in no way contribute to achieving a critical mass of qualified minority 

students,” the majority disagreed and upheld the law school’s program (Grutter). Hence, 

affirmative action, while subject strict scrutiny and rigid regulation based on its methods, still 

survives today. 

 

Abortion 

Like affirmative action in college admissions, a woman’s right to an abortion is another 

rights-based issue that suffered an onslaught of attacks and restrictions, but to this day has not 

been declared unconstitutional by the Supreme Court. The case that originally protected a 

women’s right to have an abortion, Roe v. Wade (1973), was one of the many decisions made 

during the early years of the Burger Court that many saw as not conducive to Burger’s prescribed 

“conservative” ideals (Blasi 147, Tushnet 204). The case involved Texas resident Jane Roe, who 

sought to terminate her pregnancy by abortion. At the time, Texas state law prohibited abortions 

except in cases where the mother’s life was in danger. Roe sued and her argument was 

eventually appealed to the Supreme Court (Roe). 

In a seven to two decision written by Justice Blackmun, the majority ruled that a 

woman’s right to an abortion fell within the right to privacy (recognized in Griswold v. 

Connecticut) implicitly protected by the Fourteenth Amendment. Furthermore, they articulated a 

trimester framework, which stated that a woman has absolute control over her pregnancy during 
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the first trimester, and less control during the second and third trimesters. During those last two 

trimesters, the state has a right to regulate a pregnancy if finds a compelling interest to protect 

the health of the mother, or the health of a potentially viable fetus. There were several concurring 

opinions, such as those written by Justices Burger, Douglas and Stewart, that expressed different 

interpretations of the right to privacy, different ethical approaches to abortion, and the hesitancy 

associated with making a statement that would affect 46 state’s laws regarding the legality of 

abortion. The two dissenting justices, Justice White and a young Justice Rehnquist, both 

emphasized their belief that the right to privacy does not guarantee a right to an abortion and 

such a stretch is an overly broad use of the Court’s power and influence. Nevertheless, Roe 

solidified a woman’s unrestricted access to an abortion during her first trimester, and more 

limited access during the rest of a pregnancy (Roe). 

Though there were few cases during the Burger Court regarding abortion after Roe, one 

did surface in 1983 that reaffirmed the Court’s commitment to protecting a woman’s right to an 

abortion. In Akron v. Akron Center for Reproductive Health (1983) the Court struck down 

provisions passed by the Akron City Council that “regulated the performance of abortions” but in 

reality were “non-medical” and “unnecessary” restrictions on the procedure. In a six to three 

decision written by Justice Powell, the Court generally reiterates the rationale expressed in Roe 

and declares the Akron provisions unconstitutional because they clearly intended to direct 

women away from choosing the abortion (Akron). 

During the Rehnquist Court, there were several cases, such as Webster v. Reproductive 

Health Services (1989) and Planned Parenthood v. Casey (1992) that challenged the abortion 

issue.  In Webster, the issue being contested was the restrictions that the state of Missouri had put 

upon abortion beginning in 1986. According to the state’s law, public employees and facilities 
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were not to be used in performing abortions unless they were necessary to save the mother's life, 

encouragement and counseling to have abortions was prohibited, and physicians were to perform 

viability tests upon women in their twentieth or more week of pregnancy with the intent of 

prohibiting the procedure on pregnancies with viable fetuses. While these restrictions were found 

to be unconstitutional in the lower courts, the decision was appealed to the Supreme Court 

(Webster). 

In a highly divided and controversial five to four decision, the majority held that none of 

the Missouri provisions were unconstitutional. The opinion, written by Chief Justice Rehnquist, 

stated that the Due Process Clause of the Fourteenth Amendment did not require states to “enter 

into the business of abortion” (with their facilities or employees), and did not create “an 

affirmative right to governmental aid in the pursuit of constitutional rights.” The Court also 

found that no real controversy existed in relation to the counseling provisions of the law, and 

hence its constitutionality could not be determined. Finally, they upheld the viability testing 

requirements, arguing that the state’s interest in protecting potential life could develop before the 

point of viability. While affirming all of these restrictions, the majority opinion emphatically 

emphasized that it was not overturning any of the fundamental holdings of Roe. The moderate 

and often swing votes of Justices O’Connor and Kennedy played a large role in the close 

outcome of this case, as they both voted with the conservative majority when they just as easily 

could have sided with their more liberal counterparts on the Court. Justice Blackmun, who wrote 

the majority opinion for Roe, wrote a vigorous dissent that was joined by several other justices 

who also thought that the Missouri restrictions, while letting the Roe principles survive, made 

them “considerably less secure.” Nevertheless, the basic right to an abortion, while more limited, 

survived (Webster). 
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The next major judicial controversy regarding abortion took place just three years later in 

Planned Parenthood v. Casey (1992). Similar to Missouri, Pennsylvania placed several 

restrictions on abortion, including requiring “informed consent” and a 24 hour waiting period 

prior to the procedure. In addition, a minor seeking an abortion needed the consent of one parent 

(unless they received a judicial bypass) and a married woman seeking an abortion had to show 

that she notified her husband of her intention to have the procedure. These provisions were 

challenged in court by several physicians and abortion clinics, including Planned Parenthood. A 

lower federal court upheld all the restrictions except the spousal notification, citing the risk of 

domestic violence against women, especially those who are pregnant by their husbands yet 

reluctant to have the child. The case was appealed to the Supreme Court. 

In another close five to four decision similar to Webster, the Court held that all of the 

Pennsylvania provisions were constitutional, except for the spousal notification requirement. The 

majority opinion, in a very unique fashion, was co-authored by moderate Justices O’Connor, 

Kennedy and Souter, who are often referred to as the “moderate bloc” on the Court. The opinion 

revised the trimester framework articulated in Roe and replaced it with a new “undue burden” 

test. This new standard asks whether a state abortion regulation has the purpose or effect of 

imposing an “undue burden,” which is defined as a “substantial obstacle in the path of a woman 

seeking an abortion before the fetus attains viability.” Under this new standard, the spousal 

notification requirement was the only provision found to impose this “undue burden.” Once 

again, the Court reaffirmed the central holding of Roe, but allowed more restrictions to be placed 

upon the abortion procedure (Planned Parenthood). 

These close cases ended up placing restrictions on abortion and redefining the standard 

for permissibility to receive the procedure, but none of them succeeded in outlawing the 
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procedure completely (Webster, Planned Parenthood).  The Court even struck down a Nebraska 

ban on partial birth abortions in the case Stenberg v. Carhart (2000) due to the Missouri statute’s 

language which could be construed to mean a ban on all abortions that involve “dilation and 

extraction of the fetus” (Stenberg). The close five to four decision, with the majority opinion 

written by Justice Breyer, struck down the ban due to its “inherent vagueness” and  violation of 

the Constitution, as interpreted by Planned Parenthood and Roe, due to the undue burden it 

placed on women’s right to “have an abortion of a different nature in cases of threatened material 

health” (Stenberg). Hence, while abortion has been limited, redefined, and restricted in many 

respects, it still has not been declared unconstitutional by the Court. 

It is rather straightforward to evaluate the case law and see that forced desegregation and 

the takings clause generally shifted to the right under the Burger and Rehnquist Courts, while 

affirmative action and abortion did not. The more complicated issue is understanding why. Some 

of the theories discussed prior to the cases, such as the role of new judicial activism, the lack of a 

conservative counter-revolution, the swing votes of moderate justices such as Kennedy and 

O’Connor, the ideology of the justices as described by the attitudinal model, and the role of the 

public opinion are all applicable, in varying degrees, to these cases. However, some theories are 

better suited to explain certain policy shifts rather than others, so each one must be evaluated 

individually.   

 

Case Analysis 

After a long string of cases in which the Court gradually removed itself as guardian of 

racial integration as articulated by Brown, the Court stopped hearing these cases all together. In 

fact, after 1995 the Rehnquist Court did not hear a single case involving desegregation (Tushnet 
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226). Perhaps this issue shifted to the right because the American public simply was not as 

concerned with desegregation as it was during the social rights revolution of the 1960’s. As the 

facts of the world changed, racial segregation in schools occurred less frequently and as a result, 

was paid less attention. In addition, desegregation was an issue at the forefront of American 

citizens’ mindset during the 1960’s and 1970’s, but it was replaced with other pressing issues, 

such as the war on drugs, genocide abroad in the 1990’s, and the war on terror in the 2000’s. 

While the changing circumstances of the world may be partially responsible for the conservative 

shift in desegregation policy, I am convinced that the primary reason is the ideology of the 

justices being reflected in their opinions. The conservative majority of justices on the various 

Courts, especially Burger and Rehnquist themselves, were simply not as concerned with minority 

rights and desegregation as the members of the Warren Court (Schwartz 41). As Keck states very 

succinctly, “The Warren Court saw the status of African Americans as the central issue in 

constitutional law; the Burger Court saw it as an important issue; the Rehnquist Court did not see 

it as an issue at all” (Keck 223). The reasoning on this issue is very much in line with Segal and 

Spaeth’s attitudinal model of judicial decision making, which advocates the importance of the 

individual justice’s ideological leanings over their strict interpretation of the law. Hence, while 

other factors such as the changing American political climate and declining public concern for 

racial integration affected the conservative shift in racial integration policy, in my opinion, these 

factors were secondary to the ideology argument. 

In regards to the takings clause, it is very apparent in the written opinions that the 

personal beliefs and conservative ideals of many of the justices, especially on the Rehnquist 

Court, played a large role in the conservative shift. However, I believe public opinion had more 

influence on this particular policy matter. When faced with forced eviction from their homes or 
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restrictions on the use of their own private property, American citizens feel that their inalienable 

rights (as articulated by John Locke) of life, liberty, and property are being violated. The issue of 

eminent domain falls close to home, quite literally, for many citizens and is historically one of 

the more questionable police powers of the State (Keck 194). As stated previously, although 

Supreme Court justices are appointed for life-terms and apparently create a countermajoritarian 

dilemma, they in fact do not make decisions in a vacuum. While it may be inadvertent, they still 

take public sentiment and political influences into consideration when making decisions (Keck 

277). Hence, these outside considerations offer a plausible explanation for the conservative shift 

in takings clause policy. In addition, I believe the shift in the interpretation of the takings clause 

is a prime example of conservative judicial activism. The Rehnquist Court believed that in most 

cases, the rights of the property owner should prevail over infringements of the State. In order to 

ensure this outcome, they wrote their opinions in a way that made sure that future policies 

articulated such preferences. For example, the balancing test articulated in Penn Central, though 

written by Brennan, was a vehicle used by Scalia, Rehnquist, and other conservative justices in 

subsequent cases to justify the outcome. In addition, the distinction made in Nollan and Lucas of 

the state’s denial of building permits in order to enforce the regulation being unlawful versus just 

a permissible land use regulation without permit denial was also a subtle, yet effective way for 

the Court to take an activist stance on the issue.  This sort of activism in favor of less 

governmental intervention is quintessential conservative judicial activism described by numerous 

scholars such as Canon, Kmiec, Cross, Lindquist, Keck, and Tushnet, to just name a few. While 

the later Tahoe and Kelo cases may seem like a deviation from this pattern of favoring property 

owners, the declining health of Chief Justice Rehnquist could be a possible explanation for his 

slipping control on takings clause cases near the end of his term. After a long battle with thyroid 
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cancer and frequent absences from the bench, Chief Justice Rehnquist passed away in September 

of 2005, just three months after the ruling in Kelo. At 80 years old, it is possible that an ailing 

Rehnquist was not able to exert the influence on his fellow justices about takings clause cases 

like he had in his previous years as Chief Justice. Nevertheless, the vast majority of takings 

clause cases heard under Rehnquist were decided in favor of the property owners, which is a 

facet of his legacy that is among the most popular and well-known by the American public.  

Affirmative action and abortion are two issues, which while limited, surprisingly did not 

get banned completely under the Burger and Rehnquist Courts. Beginning with affirmative 

action, the most interesting question is not “Did it survive the Supreme Court onslaught?” but 

rather, “Why?” The ideology of the justices certainly is not the reason. As expressed in their 

written opinions and literature outside the Court, several justices, including Rehnquist, Scalia 

and Thomas, were and still are vehemently opposed to affirmative action in all forms (Tushnet 

229). Public opinion perhaps might have saved affirmative action from complete annihilation, 

but it is not likely. The American public is so evenly divided on the issue, it is nearly impossible 

to gauge its effect on the Court (227). It is more likely that the moderate presence of Justices 

Powell and O’Connor were more important, as they played a key role in saving affirmative 

action from unconstitutionality (in general principle) in the three integral cases discussed above. 

Powell’s authorship of the majority opinion in Bakke and O’Connor’s in Richmond and Grutter 

preserved affirmative action as an institution, but with severe limitations that would appease their 

more conservative counterparts on the Court.  In addition, there was a substantial response from 

many of the nation’s leaders to counter the numerous conservative interest groups that were 

mobilizing against affirmative action and responsible for bringing cases such as Gratz and 

Grutter forward. This counter-conservative response, including prominent figures such as past 
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President Gerald Ford, many leaders of the nation’s military, and executives of several Fortune 

500 companies, filed numerous amicus briefs in these cases in support of retaining affirmative 

action (232-3). This sort of influential outside support for affirmative action is more than likely 

one of the foremost reasons for its survival. While protected by life-terms and the supposed 

countermajoritarian dilemma, the justices of the Supreme Court and their actions, as Keck and 

many other scholars have stated, do not exist outside of the “whole cloth” of public opinion and 

political influences (Keck 277). While this rationale served as an explanation for the 

conservative shift in takings clause policy, it doubles as the most convincing explanation for the 

survival of the liberal right of affirmative action. In this case, however, it is not the public’s 

opinion that was the most influential, but rather the counter-conservative response of prominent 

and influential political leaders who expressed their sentiments via amicus briefs. 

Similar to affirmative action, abortion has not retained its constitutionality because many 

justices are ideologically in favor of it or the majority of the public supports it. Several of the 

past and current justices are vehemently opposed to abortion on moral and constitutional 

grounds, and the public is sharply divided on the issue (Tushnet 204, 206). The more relevant 

factor in determining why abortion is still legal is the behavior of the moderate Justices Powell, 

O’Connor and Kennedy. Justice Powell, who authored the moderate majority opinion in Bakke 

that set the stage for the overall constitutionality of affirmative action policy, also authored the 

majority opinion in Akron, which struck down state provisions that made getting an abortion 

more difficult for women. In both cases, the majority opinions authored by Justice Powell set the 

stage for maintaining the overall constitutionality of the more “liberal” rights of affirmative 

action and abortion. Justices Kennedy and O’Connor also played an important role in the 

abortion issue because their votes just narrowly made the difference in the direction of the 
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majority and plurality opinions in Webster and Planned Parenthood. Both cases resulted in 

restrictions being placed on when and how a woman could obtain an abortion, but again, they 

could have very easily outlawed the procedure and indeed they did not. The presence of a strong 

pro-choice lobby is often cited as the primary reason that the right to an abortion has survived. 

Many scholars note that such groups would rally a significant national backlash if a woman’s 

right to a medical procedure like abortion was outlawed completely (207-10, 221-2). However, I 

believe that rather than the pro-choice lobby, the moderate justices discussed above should 

receive much more credit for the survival of abortion rights.  

Additionally, the Burger Court’s overall moderate-to-liberal approach to abortion in the 

Roe and Akron cases is consistent with the lack of a conservative counter-revolution described by 

Blasi. He states, “the peculiar nature of the Burger Court’s activism can be seen from the fact 

that even so fundamental an issue as abortion was treated by this Court as a conflict of 

particularized, material interests – a conflict that could be resolved by accommodating those 

interests in the spirit of compromise” (Blasi 213). The compromise being restrictions on the 

procedure, but not outright unconstitutionality. Hence, the moderate justices during the Burger 

and Rehnquist Courts and the Burger Court’s overall lack of a conservative counter-revolution, 

especially when it comes to abortion, are the two most plausible explanations for why a woman’s 

right to an abortion is still viable. 

 

Conclusion 

The future of the Supreme Court decision-making is at best, an uncertain one. According 

to a 2008 study by University of Chicago law and economics professor William Landes and 

Judge Richard Posner of the Federal Court of Appeals, four of the five most conservative justices 
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to serve on the Supreme Court since 1937 are on the Court right now. These justices are Chief 

Justice Roberts and Associate Justices Scalia, Thomas, and Alito. While the moderate Justice 

Kennedy remains in the middle, the remaining seats belong to the more liberal Justices Ginsburg, 

Stevens, Souter and Breyer. While these numbers may indicate a delicate conservative/liberal 

balance, such a situation may not remain status quo for long. The most likely retirements, 

speculating based on age and relative health, are from the liberal side of the Court. The newly-

elected President Barack Obama will likely nominate a slightly left-of-center candidate to 

replace the retiring justice(s) that will appeal to both liberals and moderate conservatives in 

Congress (Liptak). Replacing stalwart liberals like Ginsburg or Stevens with more moderately 

liberal justices could spell further conservative dominance on the Court. The dilution of the 

current liberal sect coupled with the unprecedented conservative attitudes of justices like 

Roberts, Thomas and Alito may portend an even more ideologically conservative Supreme Court 

in the future. 

The affect of the conservative Roberts Court has already been seen in the areas of racial 

integration and abortion. In June of 2007, the Court declared the racial integration efforts of two 

school districts in Seattle, Washington and Louisville, Kentucky unconstitutional (Meredith). 

This was the first time in several years that the Supreme Court dealt with an issue of racial 

integration, and it sent a clear signal that the Court was willing to embattle the issue once again 

(Bazelon). Also in 2007, the Court upheld a federal ban on partial-birth abortions, backtracking 

on its 2000 ruling in Stenberg v. Carhart (Gonzales). The ruling sent shockwaves through the 

pro-choice community, and had several Court analysts speculating on the future viability of a 

woman’s right to earlier-term abortion procedures (Samuels). While the Roberts Court has not 

made any major rulings changing its stance on affirmative action or the takings clause, these 
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cases affecting integration and abortion are a clear sign that the members of the Roberts Court 

are not fearful of ruling on more antiquated or previously “settled” issues. On the other hand, as 

explained above, the sentiments of the current justices are by no means the only factor affecting 

policy changes. Public opinion, political influence, and other outside factors will help 

counterbalance what is now an overwhelmingly conservative Supreme Court. 

When evaluating a question such as “Why was there a conservative shift in some policy 

areas, but not others on the “modern” Supreme Court?” it unreasonable to posit a single, 

uncomplicated answer. My inquiry led to several answers, such the lack of a conservative 

counter-revolution by the Burger and Rehnquist Courts, the changing notions of judicial 

activism, the importance of moderate justices, public opinion, political influence, and the 

individual justice’s attitudes and ideology. In some instances, one answer helped explain 

multiple policy shifts, such as the role that public opinion and political influence played in 

shifting the policy on the takings clause to the right, while helping keep a liberal policy such as 

affirmative action constitutional. In others, such the conservative shift in desegregation policy 

but the maintenance of abortion as constitutional, there were few explanations in common. 

Nevertheless, this inquiry has shown that above all, an analysis of case law demonstrates that 

judicial decision-making is far from one-sided or simply a matter of political affiliation. To their 

credit, the justices have much more to consider than ever before, and in light of the far-reaching 

implications of their decisions, such consideration is due. 
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