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ABSTRACT 
 
 

Using Title IX of the Educational Amendments of 1972 and a review of the 

history of sport in the United States, this thesis provides a critical feminist analysis of 

how the legal system perpetuates and justifies sport as a male domain. The gender 

hierarchy in sport continues to be supported through the interpretation of the law meant to 

rectify gender disparities.  The analysis of legal records in this thesis demonstrates that 

cultural and social beliefs regarding women and sport are evident in the construction of 

the law and impacts court rulings.  Title IX and its subsequent interpretations and 

regulations, specifically, the Contact Sports Exemption, are manipulated in an 

unconstitutional manner reinforcing the traditionally male dominated institution of sport.  

This thesis argues that despite the nondiscrimination intent and purpose of Title IX, false 

assumptions about gender are perpetuated within the law and make gender equality in 

sport difficult, if not impossible.  
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CHAPTER 1 - INTRODUCTION 
THE FUNDAMENTALS:  Learning to Throw 

 

Since the early nineteenth century science and medical professionals have warned 

women about the multiplicity of harms that would result from their mental or physical 

exertion.  These warnings made clear that physical activities were for men and a 

woman’s place was in the home.  Nonetheless, society’s perception of women has 

evolved as women have made dramatic progress toward equality.  However, this progress 

comes amid a larger pattern of backlashes women faced as they made steps toward 

equality. For example, after winning voting rights for women, the suffragettes were 

accused of “fueling divorce” and infertility.1 In the 1940s after 5-6 million women 

entered the workforce, medical professionals told women that they were suffering from 

fatigue and mental instability brought on from employment,2 which was then followed by 

a renewed emphasis on childbearing and motherhood in the 1950s.3  The civil rights 

movements during the 1960s and 1970s brought about many positive developments for 

women in employment4 and reproductive5 rights, but it was followed by the ultimate 

failure of the Equal Rights Amendment.6  Warning women against physical exertion was 

part of this pattern. 

                                                
1 SUSAN FALUDI, BACKLASH: THE UNDECLARED WAR AGAINST AMERICAN WOMEN 64-77 (1991).  
2 Id.  
3 See generally BETTY FRIEDAN, THE FEMININE MYSTIQUE (1963). 
4 Title VII of the Civil Rights Act of 1964, 42 U.S.C.A. § 2000e [hereinafter Title VII]. 
5 Roe v. Wade, 410 U.S. 113 (1973); Pregnancy Discrimination Act, (Pub.L. 95-555, Oct. 31, 1978, 92 
Stat. 2076). 
6 FALUDI, supra note 1 at 64-77. 
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For athletics, 1972 was pivotal, as Title IX of the Education Amendments7 was 

passed making it illegal for any educational institution receiving federal funding to 

discriminate on the basis of sex.  However, the pattern of backlash is evident in the 

subsequent interpretations and regulations of the law.  One of the effects of Title IX was 

the drastic impact on women’s participation in sport.  Despite the intent of the statute and 

dramatic increase in opportunity for and participation of women in sport, historical, 

social, and cultural notions of what it means to be a “woman” still haunt women in 

athletics.  These notions continued to keep women out of some sporting arenas and are 

present within case law and the statute itself.  

The judicial system relies on interpretations of culture and society; thus the 

interpretations of the law become intrinsically linked to the dominant ideologies of 

gender.  Consequently, the law is not an autonomous system of knowledge but is 

intimately connected to greater societal view and often perpetuates and reinforces the 

status quo.  Court records, federal regulations and laws illuminate dominant cultural 

views of femininity and masculinity, including views of females as athletes.  Title IX is 

central to the experience of women and girls in sports in the United States; it provides a 

framework and historical guide to an exploration of the legal reasons and justifications 

used to keep women out of sport.  It is important to look at Title IX itself, as well as its 

subsequent interpretations, as it embodies some of the same stereotypes of gender and sex 

which it was meant to remedy.  

                                                
7  Title IX of the Education Amendments of 1972, 20 U.S.C § 1681 (1972).  
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Overview  

My arguments are based on a review of the dominant social gender norms.   

Through this perspective I argue that there is an underlying interest by the patriarchal 

structure to perpetuate views that reinforce the gender hierarchy.  This chapter provides 

an overview of this thesis and an exploration of terms.  It will provide a brief historical 

background of women’s participation in sports in the United States.  I discuss how and 

why sports came to be defined as a male territory, and describe the evolutionary rationale 

used to protect this space from the intrusion of women and girls.   Chapter 2 provides an 

introduction to Title IX of the Educational Amendments of 1972.  This section explores 

the text of the statute as well as the related legislative history, interpretations and 

regulations of the law including the Contact Sports Exemption (CSE).  

Through an analysis of case law, Chapter 3 demonstrates how Title IX has been 

used to change the way female athletes are perceived (i.e. non-existent, weak, sexualized, 

etc.) as well as serving to maintain the status quo of sport as a male arena and females as 

unwelcome entrants.  These ideas are depicted in court opinions and through the 

arguments used by the defendants.  This chapter examines specific arguments used in five 

cases to keep women and girls out of participation in specific sports.  An analysis of court 

cases shows that the cultural and social beliefs and ideas regarding women and sport were 

evident within the courts and influenced court rulings.  For example, cases dealing with 

female participation on male athletic teams present a medicalized weaker female body, 

thus delegitimizing women as athletes.   
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In the fourth chapter I critique the CSE, a current federal interpretation of Title 

IX.  I use a two-tiered analysis of the CSE: one based on a federal court challenge and the 

second based on a challenge brought through the Department of Education, the 

administrative agency that is currently responsible for the enforcement of Title IX.  I 

demonstrate how and why the CSE is a violation of equal protection and goes against the 

intent of Congress and the spirit of the statute.  Additionally, I argue CSE reinforces 

dominant cultural views of femininity and masculinity and females as athletes.   

I offer two main challenges to the CSE.  First, under the Federal court challenge, I 

argue that the CSE and its equal protection claim are gender discrimination.  Second, I 

argue a plaintiff might challenge the CSE by filing a complaint with the Department of 

Education (ED).8  Both of these challenges require a discussion of the legislative history 

of both Title IX and the CSE as well as an understanding of the socio-historical position 

and role of women in the United States.  Lastly I argue that the CSE continues to 

perpetuate gendered ideals of males and females.  Preventing women from participating 

in certain sports reinforces the notion of a “weak” female and a “strong” male.  

Additionally, the separation preserves certain sports as “male” and “masculine” while 

keeping women “feminine” and stuck on the sidelines.  

 
Terminology  
 

The United States functions on and within a fixed gender binary system that is 

grounded in normative gender rules and roles.  In order to be accepted within this society, 

individuals must be sexed and labeled and conform to those designations.  Athletics is no 

                                                
8 ED is the administrative agency currently responsible for the enforcement of Title IX.  
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different.  Sport functions, if not thrives, on the split between male and female.  All 

athletes’ bodies are compartmentalized into one of two sex categories: male or female.  

Only in a few sporting exceptions do males and females compete against one another 

after puberty (e.g. equestrian, archery and shooting).  Historically, the reason for the 

gender split in athletics was to maintain proper gender behavior and often was based on 

the theory that females’ bodies were inherently inferior.9  Male and female bodies still are 

viewed as inherently different.  For example, dominant ideologies conclude that males 

have a higher body mass index that provide males an advantage over females in sports 

that favor strength, size and speed.10  Conversely, women’s bodies are viewed with 

concern (fragile, weak, etc).11  This “logic” has provided the basis in some instances to 

keep the sexes segregated based on ideals of equality and fair play.  Through this “logic” 

both genders have become essentialized: men as athletes, women as non-athletes.   For 

these reasons the study of sport still exists within the male/female binary.  This is a 

constrained view.  Transgender athletes such as Renee Richards (former professional 

tennis player), Kristen Worley (2008 Olympic hopeful cyclist), and Michelle Dumaresq 

(professional downhill mountain biker) and intersex athletes such as Erik Schinegger 

(former Alpine skier), Stella Walsh (1932 Olympic sprinter), and Maria Patino (1992 

                                                
9 See generally SUSAN K. CAHN, COMING ON STRONG: GENDER AND SEXUALITY IN TWENTIETH-CENTURY 
WOMEN'S SPORTS (1994); BARBARA ENRENREICH & DEIRDRE ENGLISH, FOR HER OWN GOOD: TWO 
CENTURIES OF THE EXPERTS' ADVICE TO WOMEN (2005). 
10 Int'l Union v. Johnson Controls, Inc., 886 F.2d 871 (7th Cir. 1989); Lantz v. Ambach, 620 F.Supp. 663 
(S.D.N.Y. 1985); Hoover v. Meiklejohn, 430 F. Supp. 164 (D.C.Colo. 1977); Nat'l Org. for Women v. 
Little League Baseball, 127 N.J. Super. 522 (N.J.Super.A.D. 1974) [hereinafter NOW]; see also George 
Vecsey, Sports of the Times, She Wants to Be a Celtic at 12, N.Y.TIMES, December 6, 1981. As this paper 
will begin to show, this is not an inherent split, but rather one that is socially constructed.   
11 See generally COLETTE DOWLING, THE FRAILTY MYTH (2001); ENRENREICH, supra note 9. 
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Olympic hurdler) demonstrate a need to rethink this binary in sport.12  It is clear that the 

dichotomy of male/female not only regulates “male” and “female” bodies but also bodies 

that do not fit into this binary.  Further, the binary assumption depends on the fact that 

there is an intrinsic link between male and female and traditionally masculine and 

feminine behaviors.  

The legal system also continues to operate on the male/female, man/woman 

binary system and, to a certain extent, the binary must be used in order critique it.   

Because both athletics and the law are rooted within the gender binary, I will not formally 

be deconstructing this binary. For the purpose of this paper I use the existing binary, 

without endorsing it.  By doing so, some of problems that have arisen due to the 

perceived inherent dichotomy of gender and sex are highlighted within the broader 

discussion of reasons used to keep particular people out of sports.   I engage the binary 

with the intent to show that legal and legislative systems have essentialized the bodies 

and experiences of the genders, thereby limiting the possibility of reconceptualizing 

gender and the experience of sport.  For the sake of consistency, I will use “male” or 

“female” when discussing the body of the athlete and “man” or “woman” 13 when 

discussing issues related to gender norms.  

 

                                                
12 I address many of the laws and rules within the NCAA and amateur sports that present obstacles to 
transgressing this binary in another paper. Emily Schmit, Obstacles Facing Collegiate Transgender 
Athletes in the NCAA, (2006) (unpublished). 
13 While I will use sex and gender in a constrained way, this is not necessarily reflective of the ways in 
which the courts or others I have cited in this paper have chosen to use these concepts.  
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A History of American Women in Sports 

To understand the reasons used by the U.S. justice and legislative systems to keep 

women and girls out of sport, it is important to examine and understand the historical, 

both social and political, background of women’s participation in sports.  The 

development of sport as a men’s activity began in the late nineteenth century with the 

origins of most organized sports.   Prior to this, during the colonial era, women, both 

Native American/Indigenous peoples and colonists from Europe led a “style of life in 

which sports were interspersed with ordinary tasks and rituals.”14   Women participated in 

dancing rituals, ball games, and other physical tasks throughout the day.15  This 

physicality lasted until the development of separate gender spheres in the mid-1700s and 

became known as the “cult of domesticity” and “true womanhood.”  In this Victorian-era, 

biological differences between men and women and the belief that women were 

physically inferior to men were emphasized to support the ideology that the woman’s 

place was in the home.  

The “cult of domesticity” and “true womanhood” was primarily a phenomenon 

that affected white, middle/upper class women.  While some women were tied to the 

home and the family, other women were forced by economic necessity to seek work 

outside the home.16  Many women of color and poor women did not have the option of 

moving into the domestic sphere.  The domestic sphere was reflective of status and 

privilege, and most women of color and poor women had neither; they did not have the 

                                                
14 Nancy Struna, Women's Pre-Title IX Sports History in the United States, available at 
http://www.womenssportsfoundation.org/cgi-bin/iowa/issues/history/article.html?record=769,  2001 (last 
visited April 20, 2005) [hereinafter Struna]. 
15 Id. 
16 EHRENREICH, supra note 9, at 17.  
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option of staying home, they needed to work in order to support themselves and their 

families.  Thus, historically, the experience of physicality of white women and non-white 

women has been quite different.  The experience of the upper/middle-class white women 

was one that resonated with fear of what might happen if they were to exert themselves in 

a physical manner.  White women’s place was within the home and they frequently 

received medical advice to limit their activities both physically or mentally to keep from 

damaging their reproductive organs.17   As slaves, black women’s experience of and with 

their bodies was a physical one.  Their worth was based upon the labor and movement of 

their bodies and their ability to reproduce.  The contrast between white women’s 

experience and black woman’s experience was captured by Sojourner Truth’s “Ain’t I a 

Woman” speech:  

That man over there says that women need to be helped into 
carriages, and lifted over ditches . . . Nobody ever helps me into 
carriages, or over mud-puddles . . . ! And ain't I a woman? Look at 
me! Look at my arm! I have ploughed and planted, and gathered 
into barns, and no man could head me! And ain't I a woman? I 
could work as much and eat as much as a man - when I could get it 
- and bear the lash as well!18 

 
After emancipation black women shared a similar experience of physicality with other 

non-white and poor women.  The jobs available to black women, non-white and poor 

women were primarily those consisting of physical labor.19  

The myths that physical and mental exertion would have incapacitating effects on 

women and that women are less capable than men cannot be supported by the historical 

                                                
17  Suzanne Sangree, Title IX and the Contact Sports Exemption: Gender Stereotypes in a Civil Rights 
Statute, 32 CONN. L. REV. 381, 405 (2002); See generally, EHRENREICH, supra note 9. 
18 Sojourner Truth, Ain't I a Woman (1851), available at 
http://www.feminist.com/resources/artspeech/genwom/sojour.htm (last visited October 15, 2007). 
19 ANGELA Y. DAVIS, WOMEN, RACE & CLASS 87-98 (1981).  
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experiences of non-white and poor women.  The reality throughout the nineteenth and 

twentieth centuries was that most working class and poor, and many middle class women, 

continued wage labor beyond entry to marriage and motherhood, despite the cultural 

ideal which favored separate spheres, keeping women confined to the home.20  In the late 

19th century Dr. Elizabeth Garrett Anderson argued that women’s natural functions were 

not debilitating as some doctors had suggested.  Anderson observed that poor women 

continued to work “without ill effects.”21  

Within this historical framework it is easy to begin to identify the errors in the 

many reasons used to keep women out of sports that are discussed throughout this thesis.  

Keeping women out of the physical domain and in the private domain and, therefore, out 

of sport and athletic competition, is one that is based on traditional ideals that were 

placed upon upper/middle class white women and is contrary to the experience of non-

white and poor women.  The struggle of white, middle/upper class women to move 

outside the domestic sphere and gain access to physical activities was not necessarily the 

case for women of color and poor women.22  In the late nineteenth century a doctor 

claimed, “At war, at work, or at play, the white man is superior to the savage, and his 

culture has continually improved his condition.  But with woman the rule is reversed. Her 

squaw sister will endure effort, exposure and hardship which would kill the white 

                                                
20 Sangree, supra note 17, at 402; see Bradwell v. People of the State of Illinois, 83 U.S. 130 (1872) 
(describing separate spheres as natural and preordained, and requiring women to be excluded from 
occupations of civil life); see generally ROSALIND ROSENBERG, BEYOND SEPARATE SPHERES: 
INTELLECTUAL ROOTS OF MODERN FEMINISM (1982). 
21 EHRENREICH, supra note 9 at 127. 
22 A few upper class women took part in “leisure” activities and pursued sport as a form of art. Most 
however were constrained by the medical opinion that physical activity would be harmful to women.  
STEPHANIE L. TWIN, OUT OF THE BLEACHERS at xxiii (1979) 
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woman.”23   In many ways this same argument is being used to differentiate between men 

and women and maintain the gender divide in athletics.  Due to their social and political 

position, most non-white and poor women never left the public sphere and thus, 

maintained levels of physicality that white women were warned to avoid by society and 

medical and scientific professionals.  Additionally, and very importantly, the experiences 

of non-white and white women from low socio-economic backgrounds clearly illustrate 

that women, regardless of race, do not need to be protected from physical activity for the 

reasons suggested by many in the medical and scientific communities.  

In light of the importance of race in the history of women’s experience with 

physicality, it is interesting to note that the race of the athletes remains unmarked within 

the cases discussed in this paper.  There are several possibilities that might account for 

this absence. First, it might be assumed that the plaintiffs’ come from a traditionally 

unmarked race (i.e. white/Caucasian) and therefore their race does not constitute a need 

to designate race.  Second, the plaintiffs’ might benefit by leaving race unmarked.  

Leaving race unmarked creates a seemingly universal female athlete on whose behalf the 

plaintiff has filed suit.  Third, if race is situated historically, then the arguments presented 

in court cases only make sense in a white, middle/upper class context. Therefore, the 

image and discussion of what is presented as a universal “woman” and in this case the 

“woman athlete” can be assumed to be women who are white and are from the middle or 

upper class socio-economic background who historically have been discouraged from 

physical activity.   Finally, the law is not set up to deal with intersectionality (i.e. multiple 

                                                
23 Id. at 126. 
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identities),24 and the cases discussed in this paper are based primarily on Title IX claims 

which prohibits sex discrimination in educational institutions; thus the focus is on sex of 

the athlete rather than other intersecting identities.  

There were several events that led to social change allowing women, white and 

non-white, to gain greater access to physical activity in the public domain.  First, the 

abolition and the suffrage movements “encouraged women to be social agents and 

demonstrated that their reappearance in the public domain endangered neither their health 

nor that of the nation.”25  By the mid-nineteenth century some women began to challenge 

their limited role in the domestic sphere.  They argued, “[i]f women were to fulfill their 

roles as caretakers of families and national virtue, they needed to maintain their physical 

and mental health.”26  As a result physical education for women was implemented in 

schools while continuing to emphasize women’s proper place within the home.  In 

Playing Nice and Losing, Ying Wushanley explains that  

Unlike men’s athletics, which was developed by students as 
extracurricular activity, women’s athletics began as part of the 
nineteenth-century curriculum for female collegians.  Rooted in the 
medical views of the times and the values of Victorian America, 
women’s athletics in colleges served primarily to alleviate the 
supposedly excessive strain of intellectual work for women while 
sustaining their state of “womanhood.”27  

 

                                                
24 Title IX addresses sex discrimination in federally funded educational institutions, Title VI addresses race 
discrimination in all federally funded educational institutions and Title VII protects both sex and race but 
claims are brought under one isolated from the other.  For example, a Title VII claim can be brought for 
discrimination on the basis of race (e.g. black) or on the basis of sex (e.g. woman) but not together (e.g. a 
black woman). See KATHERINE T. BARTLETT & DEBORAH L. RHODE, GENDER AND LAW: THEORY, 
DOCTRINE, COMMENTARY 964-978 (4th  ed. 2006).  
25 Struna, supra note 14. 
26 Id. 
27 YING WUSHANLEY, PLAYING NICE AND LOSING:  THE STRUGGLE FOR CONTROL OF WOMEN'S 
INTERCOLLEGIATE ATHLETICS, 1960-2000 (2004). 
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Within this limited space athletic activities were viewed as a means to maintain physical 

and mental health for women in their roles as wives and mothers.  Sports became a 

“refuge from the reality of women’s liberation.”28  As women began to emerge from the 

private sphere and into the public sphere, women challenged notions that they were 

inferior.  Sports and athletics developed into an arena for “masculinization and for 

demonstrating male physical superiority.”29  Sports were viewed as a space to make boys 

into men and became closely associated with masculinity.30 The sports that developed 

“mass appeal . . . emphasized physical size, strength and speed, and most often involved 

violence.”31  Men adopted sport as a way to counteract the feminizing diminution of 

importance of physical labor in the new corporate economy.”32  These activities which 

emphasized size, strength, speed and violence were considered inappropriate for women, 

also required “characteristics contrary to women’s role”33 and were feared to maculinize 

women. 34  

Appropriate gender behavior for women included being “passive, selfless, pliant, 

and cooperative”35, and it was generally accepted that women were weaker than men.  

Conversely, successful athletes were “aggressive, ambitious, hard-working, and single-

mindedly pursuing victory.”36  Women were not supposed to be strong and if they were 

                                                
28 MARIAH BURTON NELSON, THE STRONGER WOMEN GET, THE MORE MEN LOVE FOOTBALL 7 (1994). 
29 Sangree, supra note 17 at 404. 
30 Id., at 402. 
31 Id., at 404. 
32 Id., at 402-03; ROBERT BELTON, ET AL. , EMPLOYMENT DISCRIMINATION LAW 396 ( 7th ed.  2004). 
33 MARY JO FESTLE, PLAYING NICE: POLITICS AND APOLOGIES IN WOMEN'S SPORTS 5 (1996). 
34 Sangree, supra note 17 at 402. 
35 FESTLE, supra note 33 at 6. 
36 Id. 
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they were labeled a “muscle moll” or “lesbian.”37  In addition to social consequences, 

women were warned that acting contrary to the encouraged sedentary lifestyle could be 

dangerous because they could damage their reproductive organs.38   Thus, while women 

faced many consequences if they dared to take part in sport, men faced no similar barriers 

and participated freely in sports further reinforcing the idea that sports were a 

“masculine” activity”39 In summary, sport created a space that legitimized male 

domination by “equating force and aggression with [success]” and “maleness with 

power.”40 

Notwithstanding social changes, warnings continued to emerge from medicine 

and science that “athletic competition would harm female participants, physically, and 

psychologically, and detract from or even diminish their femininity.”41  Thus, those who 

controlled women’s sports limited sports contests and changed the rules of the games in 

order to protect the female athletes.  For example, less than a year after the invention of 

basketball, the original rules were altered for women due to concerns that women would 

suffer from “nervous fatigue” if the game became too strenuous.42  Additionally, the new 

rules were meant to promote teamwork and cooperation rather than competition.43 

                                                
37 CAHN, supra note 9. 
38 FESTLE, supra note 33 at 5-6; CAHN, supra note 9 at 76-84. 
39 FESTLE, supra note 33 at 5. 
40 Sangree, supra note 17 at 404;  see also MICHAEL MESSNER, POWER AT PLAY: SPORTS AND THE 
PROBLEM OF MASCULINITY 15 (1992). 
41 Struna, supra note 14. 
42 Naismith Memorial Basketball Hall of Fame, Senda Berenson Abbott, 
http://www.hoophall.com/halloffamers/bhof-senda-berneson.html (last visited March 2, 2008) [hereinafter 
Naismith]. 
43 Sally Jenkins, History of Women's Basketball, available at 
http://www.wnba.com/about_us/jenkins_feature.html (last visited March 2, 2008) [hereinafter Jenkins]. 
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As the adapted “women’s” basketball rules reflect, a “sports for all” approach to 

athletics was embraced for women during the early 1900s. “Sports for all” allowed for 

equal opportunity among women in athletic activities regardless of skill and ability and 

maintained an underlying purpose of women’s health for motherhood.44  The equal 

opportunity in the “sports for all” model came with one major exception:  race.  National 

Section for Girls and Women in Sports (NSGWS) was one of the first organizations 

focusing on sport for women.45   The NSGWS sought to develop and encourage 

femininity in women athletes; however; this femininity was that of the dominant “white, 

upper-middle class, and heterosexual.”46  Thus, the NSGWS, and later the Association for 

Intercollegiate Athletics for Women (AIAW), essentially ignored predominantly black 

colleges.47  Consequently, while predominately white colleges limited the athletic 

involvement of women, most of the predominately black colleges throughout the South 

were able to develop and maintain interscholastic athletic programs.48   The contrasting 

experiences of women of color and white women highlight the absurdity of arguments 

that claimed women were incapable of athletic prowess.   

Another significant event leading to women’s entrance into sport and athletics 

was World War II.  World War II challenged gender boundaries as women participated in 

many aspects of the war effort.  This wartime mobilization of women into the workforce 

challenged the traditional sex division in labor.  Women entered “men’s job’s,” including 

                                                
44 WUSHANLEY, supra note 27. 
45 For a more extensive history on the NSGWS see LINDA JEAN CARPENTER & R. VIVIAN ACOSTA, TITLE 
IX (2005). 
46 FESTLE, supra note 33. 
47 See Sangree, supra note 17 at 408. 
48 Id.  
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working in factories and shipyards, on a massive scale.  Despite being forced back into 

traditional “women’s jobs” or out of the workforce altogether, women showed they were 

fully capable of physicality. 49  This period set the stage for the women’s movement of 

the 1960s and 70s.   

 In the post-war period women began to attend college in increasing numbers, 

where they also began to participate in sporting activities.50  In spite of the increase 

numbers of women in the public domain, the “sports for all” approach to athletics, which 

developed in the early 1900s, continued to dominate women’s athletic programming 

throughout the 1950s and 60s. 

Finally, social movements, such as the Civil Rights Movement and the Women’s 

Rights Movement, began to change multiple traditional many social aspects of American 

life.  These civil rights movements provided the political climate that lead to several non-

discrimination statutes.  In 1972 the future of sport and athleticism for American women 

changed. The same year Congress ratified the Equal Rights Amendment (ERA), Title IX 

of the Educational Amendment Act of 1972 passed.  Title IX was patterned the 1964 

Civil Rights Act with the purpose of granting the similar rights and protections to women 

in educational institutions that were guaranteed to ethnic minorities, including providing 

women an “equal chance to attend the schools of their choice, to develop the skills they 

want.”51  Title IX, however, as I argue in later chapters, has not lived up to its full 

potential and the intent of the Congress that enacted it in the context of sports and 

athletics. 

                                                
49 BELTON, supra note 32 at 398 (citing Professor Ruth Milkman). 
50 Struna, supra note 14. 
51 Welch Suggs, Title IX at 30, CHRONICLE OF HIGHER EDUCATION, June 21, 2002. 
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The desire of women to compete in competitive sport and athletics was at odds 

with traditional gender roles.  Sport was designated as a men’s domain and the male body 

was the standard.  It was not until 1972 that manufacturers began making sporting 

equipment specifically for women.  For example, athletic shoes and sports bras were not 

made for women until the mid to late 1970s.  Prior to then women either had to wear 

boy’s shoes or add padding to men’s shoes52 and sports bras were improvised such as by 

cutting up two jockstraps and sewing them together to create a “jogbra.”53   Even as 

women and girls experienced an increase in athletic opportunities, they continued to 

encounter historic social disparities in regard to their participation in sports based upon 

society’s gender ideals.   

Traditionally, women and girls were encouraged to be “feminine” and sports were 

not considered “feminine.” As mentioned above, qualities that can lead to athletic 

success, such as aggressiveness, competitiveness and muscularity, were not viewed as 

desired qualities for females; these were masculine traits that were traditionally valued in 

men but not in women.  Women’s desire to participate in sport not only challenged 

gender ideals of femininity, it threatened what it meant to be masculine.  Colette Dowling 

argues women’s emergence into sport was a direct assault on male identity.  She states 

that gender identity itself was at issue:   

Sport is male.  Muscle is male.  Power is male.  And as the male 
power mystique is slowly but surely being punctured, men feel that 
something is being taken away from them.  They feel that 
something is very definitely at risk, that something very unnatural 

                                                
52 Jane Condon, The Fight for Fit Equipment, 4 WOMENSPORTS 9, 66 (September 1977). 
53 Patrick Huguenin, The Bra Turns 100 Years Old - with No Signs of Sagging, available at 
http://www.nydailynews.com/lifestyle/2007/09/27/2007-09-
27_the_bra_turns_100_years_old__with_no_sig.html (last visited October 15, 2007). 
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is happening, and that they are at the mercy of some huge, 
powerful mechanism that fraught with injustice—injustice to 
them.54 

 
While many men were fearful of the potential threat to their masculinity, sport carried for 

many women the disturbing potential of maculinization.55  Therefore, there was concern 

among some men and women about women’s growing interest in athletics.   

Traditionally, girls were not conditioned to participate in athletic activities, while 

boys were.  Because identities are often built on meeting social expectations, girls and 

boys (and women and men) conform to gendered norms.  Conformity is encouraged by 

society through criticism, stigmatization, and ostracization of those who do not fit the 

gender norms as well as through a normalization and naturalization of gender differences 

(i.e. ideologies that girls and boys are different because they are “born that way”).56  

Societal expectations of proper gender identity were naturalized and encouraged through 

science and medicine.  This is shown in Erwin Straus’ study cited by Iris Young in 

“Throwing Like A Girl.”   In this study the throwing technique of boys and girls at age 

five were compared:   

The girl of five does not make any use of lateral space.  She does 
not stretch her arm sideward; she does not twist her trunk; she does 
not move her legs, which remain side to side.  All she does in 
preparation for throwing is to lift her right arm forward to the 
horizontal and to bend the forearm backward in a pronate 
position…The ball is released without force, speed, or accurate 
aim…A boy of the same age, when preparing to throw, stretches 
his right arm sideward and backward; supinates the forearm; 
twists, turns and bends his trunk; and moves his right foot 
backward.  From this stance, he can support his throwing almost 
with the full strength of his total motorium…The ball leaves the 

                                                
54 DOWLING, supra note 11 at 153 (original emphasis). 
55 See CAHN, supra note 9 at 111, 168.  
56 See JUDITH LORBER & LISA JEAN MOORE, GENDERED BODIES: FEMINIST PERSPECTIVES 2-3 (2007). 
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hand with considerable acceleration; it moves toward its goal in a 
long flat curve.57 

 
As Young notes, Straus concludes that, because gender difference was apparent at a 

young age, the difference was evidence of an inherent biological difference between girls 

and boys rather than an acquired or learned skill.58  This reasoning does not account for 

difference due to physical and social conditioning or to opportunities that are available to 

boys at such a young age compared to that available to girls at a similar age.59  

Although Straus’ study took place in 1966, his opinion as to the genetic 

disposition of males to sports and athletics, and lack thereof for females, is apparent in 

societal norms and expectations post-Title IX through the present.  There is an engrained 

notion of female physical inferiority and ideal of femininity that discourages females 

from full athletic participation.  Dowling argues, “In learning to become female, girls . . . 

are taught to project a physical presence that speaks of latent vulnerability.”60   In other 

words, physical competition, much less winning, was not a skill taught or encouraged in 

girls.   Today many young boys and girls participate in athletics together, but as they 

grow older are separated by sex61 as the physical and athletic capabilities of boys and 

girls is presumed to diverge as they grow older.62  Dowling argues that the divergence in 

                                                
57 Iris Young, Throwing Like a Girl:  A Phenomenolgy of Feminine Body Comportment, Motility, and 
Spatiality, in THROWING LIKE A GIRL AND OTHER ESSAYS IN FEMINIST PHILOSOPHY AND SOCIAL THEORY 
141 (1984).  Dowling provides a similar description comparing the throwing techniques of former First 
Lady Hillary Clinton and President Bill Clinton. DOWLING, supra note 11 at 42. 
58 Young, supra note 57 at 141; see DOWLING, supra note 11 at 62-63. 
59 For in depth discussion of gender socialization in sport and its potential effects on gendered bodies see  
Jennifer Croissant & Emily Schmit, Misplaced Focus:  The Relationship between Sex Hormones and ACL 
Injury in Female Athletes, 2 J. INTERDISCIPLINARY FEMINIST THOUGHT no. 1 (2007); Anne Fausto-Sterling, 
The Bare Bones of Sex: Part 1 -- Sex and Gender, 30 SIGNS: J. OF WOMEN IN CULTURE & SOCIETY no. 2 
(2005). 
60 DOWLING, supra note 11. 
61 See NOW, 127 N.J. Super. at n. 1.   
62 See id.; Lantz, 620 F.Supp. 663; Hoover, 430 F. Supp. 164. 
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perceived physical competence as girls grow is due to “emphasized femininity” or 

“exaggerated femininity”, which is shown through self-imposed restraint and false 

weakness.63   

  The image of a “weaker,” “inferior” female body is largely the result of 

nineteenth-century Victorian values.  The female body has been labeled as “disordered,” 

“diseased,”  “malformed,” and the root of many “emotional problems” from which 

women have suffered.64  Images of physically and mentally “frailty” that continue to 

haunt woman are a production of male-biased values, which some women buy into, 

rather than the realities of female anatomy and physiology.  The notion of the weak and 

frail female provided reason and justification for resistance to women’s rights to higher 

education as well as to other opportunities traditionally dominated by men.  This 

resistance is often justified for the benefit of protecting the “weaker” sex.65   

Emily Martin, a prominent critic of the ways in which women’s bodies have been 

depicted in science and medical texts, argues that negative metaphors were used to 

describe the female physiological events in medical and scientific discourse, and these 

have “profound implications for the way in which a change in the basic organization of 

the system will be perceived.”66   Historical and contemporary descriptions of the female 

body and its physiological events continue to have a profound effect on cultural, 

scientific, and medical attitudes today.67  The implications of such beliefs can be seen in 

                                                
63 DOWLING, supra note 11 at 51.  
64 See generally EHRENREICH, supra note 9. 
65 WUSHANLEY, supra note 27. 
66 Emily Martin, Medical Medaphors of Women's Bodies:  Menstruation and 
Menopause, 18 INT'L J. HEALTH SERV. 245 (1988) (describing the medical propensity to describe 
menstruation and menapause, for example, as pathological). 
67 See id.; see generally EHRENREICH, supra note 9. 
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the study cited by Young.  Females were/are constructed and viewed as weak, frail and 

physically inept; sport is used to assert male strength, power and their dominant position 

in society.  Sport and athleticism provide an arena for the development of a masculine 

gendered identity and, thus, increased female involvement was a threat.  

The following chapters explore, through an analysis of Title IX and related case 

law, how women are represented as the weaker members of society who are in need of 

protection.  The implication, of course, is that men as the stronger and more powerful will 

do the protecting.68  This view has permeated the experience of women to such an extent 

that it is often overlooked.  Title IX, the law meant to remedy the false assumptions and 

discrimination based on sex and its related case law, interpretations and regulations, 

provides a disturbing example of the exact assumptions and discrimination it was meant 

to rectify. 

                                                
68 SARAH K. FIELDS, FEMALE GLADIATORS:  GENDER, LAW AND CONTACT SPORT IN AMERICA (2005). 
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CHAPTER 2 
THE FIRST INNING:  A Brief History of Title IX & Related Legislation 

 
 

Despite the intention of equal opportunity for women and girls inherent in the 

passage of Title IX in 1972, women and girls have yet to benefit from the full potential of 

the congressional intent of the statute’s mandate in the areas of sports and athletics.  This 

failure can be connected to historical and gender norms that continue to reflect that sport 

is a male domain and also to the notion of protectionism (i.e. protecting women from 

harm).  Neither of these positions are valid and neither can survive constitutional inquiry 

as will be discussed in Chapter 4. The concept of protectionism is likely one of the 

propelling factors used by the drafters and proponents of the Contact Sports Exemption 

(CSE) and significantly limits the scope of Title IX.69  While it has been suggested that 

protection of the male domain deserves “little discussion” because the “fundamental 

premise of non-discrimination (and equal protection) is to remove such artificial 

barriers,”70 this is exactly part of the problem.  It only stands to reason that a law with 

discrimination written into it cannot end discrimination nor overcome its underlying 

gender assumption.   

                                                
69 See B. Glenn George, Fifty/Fifty:  Ending Sex Segregation in School Sports, 63 OHIO ST. L.J. 1107, 1130 
(2002/2003). 
70 Id. 
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Principles of Equality 

There are two basic principles of equal treatment in the law: formal equality and 

substantive equality.71  Under the theory of formal equality, individuals who are alike 

should be treated alike according to their individual characteristics rather than upon their 

sex, race, ethnicity, sexual orientation or other characteristics.  Often when formal 

equality is used, laws and regulations that are neutral on their face do not make gender 

differences disappear; rather, they allow gender discrimination to continue as they neglect 

to recognize that the way men and women experience the world frequently differs.  By 

failing to recognize those differences, they often reinforce and perpetuate societal gender 

ideals and norms.  Substantive equality on the other hand does not ignore differences, 

whether physical or experienced, between genders; it points them out and supports 

corrective justice.  

Laws based in substantive equality embody an assumption that the experiences of 

men and women are different; these laws are often inherently flawed because of this.  An 

unfortunate consequence of this legal theory is that differences that are incorporated into 

the law and accepted by those individuals and systems that enforce the law come to be 

treated as if they are inherent to “men” or to “women” rather than viewed as what they 

are: an outcome/product of the social context that created, enforced and perpetuated the 

gendered differences. Laws are not created within a vacuum free from social and cultural 

                                                
71 In many ways formal equality and substantive equality are analogous to feminisms of equality and 
difference.  Equality feminism suggests that women should be treated equally to men with the same legal 
and political rights.  This theory of equality is critiqued because it overlooks diverging experiences, both 
biological and cultural, between men and women.  Difference equality suggests that men and women are 
different and those differences should take into consideration rather than eliminated or minimized in legal 
and political rights.  The critique of difference theory is that attributing certain characteristics to women 
will “reinforce ideologies of subordination.” See BARTLETT, supra note 24 at 637, 963.  
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influence; laws that recognize differences and attempt to remedy the wrongs experienced 

due to those differences are no different.  Societal gender expectations (i.e. perform 

gender)72 are self-policed and are then reinforced and perpetuated in the law and courts. 

Title IX and its subsequent interpretations and regulations provide a mix of 

successes and failures when assumed gender difference is incorporated within the law.  

Title IX is an antidiscrimination statute meant to address discrimination faced by women 

in education.  However, the bold statement to “not discriminate” does not begin to 

address nor remedy the systems and social infrastructures that supported the 

discrimination in the first place.  Laws meant to bring equality, such as Title IX, can 

struggle to reach their full potential when the systems of bias are engrained so deeply in 

society, and, consequently, in our legal and justice systems.  The experience of women 

and girls within sport is a clear example of this struggle.   

While Title IX changed the course of women’s sports in the United States, it also 

threatened the traditionally male stronghold on sports.  The social and political situation 

that perpetuated women’s second-class position in athletics has been discussed 

extensively73, however, the role of the law and the courts, which not only reflect but also 

perpetuate these socially constructed notions of proper gender behavior, has remained 

relatively unexplored.  I argue that the legal system, itself, has reinforced women’s 

second class position in sports and perpetuated the social barriers, including the 

assumption that women are biologically and physically weaker than men (e.g. women are 

                                                
72 JUDITH BUTLER, GENDER TROUBLE 163-180 (1999). 
73 See generally CAHN, supra note 9; FESTLE, supra note 33;  SUSAN BIRRELL & CHERYLE L. COLE (EDS.), 
WOMEN, SPORT, & CULTURE (1994); LISSA SMITH (ED.), NIKE IS A GODDESS: THE HISTORY OF WOMEN IN 
SPORTS (1998). 
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more likely to get hurt; women are innately less strong than men) and that sport and 

gender are linked (e.g. sports masculinize women, only lesbians play sports; certain 

sports are for “men”). 

 

Legislative History 

As mentioned, Title IX of the Education Amendments of 1972 was a turning point 

for women in athletics in the United States.  Prior to 1972 neither of the federal laws 

prohibiting sex discrimination, the Equal Pay Act74 and Title VII of the 1964 Civil Rights 

Act,75 impacted higher education.76  At the time Title IX was passed, the Equal Rights 

Amendment (ERA) was pending ratification to the Constitution.   One of the reasons 

given for the failure of the ERA was that it was no longer needed since the laws in 

existence were perceived to provide all the protection necessary for women.77  In light of 

that reasoning, it is ironic that Title IX would not have been needed if the ERA had 

passed, but the failure of the ERA78 solidified the need for Title IX to bring gender equity 

into higher education.   

                                                
74 Equal Pay Act of 1963, 29 U.S.C. § 206(d)(1). 
75 Under Title VII it is unlawful to discriminate in employment based on an employment, because of an 
individual's race, color, religion, sex, or national origin. Title VII § 2000e. 
76 Title VII did only in terms of employment practices not the opportunities afforded to students.  
77 The ERA: A Brief Introduction, available at http://www.equalrightsamendment.org/overview.htm (last 
visited February 3, 2008). 
78 The ERA was introduced into every session of Congress between 1923 and 1972, when it was passed and 
sent to the states for ratification. The seven-year time limit in the ERA's proposing clause was extended by 
Congress to June 30, 1982, but at the deadline, the ERA had been ratified by 35 states, leaving it three 
states short of the 38 required for ratification. It has been reintroduced into every Congress since that time.  
Id. 
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Title IX was modeled after two prior civil rights statutes, Title VI79 and Title VII 

of the Civil Rights Act of 1964.  First, the language of Title IX mirrors that of Title VI, 

which prohibits discrimination on the basis of race, color and national origin in all 

federally funded programs and activities, including educational institutions and thus 

athletics within educational institutions.  Second, Title VII prohibits discrimination in 

employment on the basis of sex as well as race, color, religion and national origin.80  

Congress used these two statutes to construct Title IX and expand non-discrimination 

protections on the basis of sex into the academic world.   

Initially, prior versions of Title IX were killed in Congress.  The original version 

of Title IX was brought forth as a potential amendment to the Education Amendments of 

1971.  The 1971 version stated:   

No person in the United States shall, on the ground of sex ... be 
subject to discrimination under any program or activity conducted 
by a public institution of higher education, or any school or 
department of graduate education, which is a recipient of Federal 
financial assistance for any education program or activity...81  
 

Under the 1971 version it is clear that the entire institution would have been under the 

scope of statute, including athletics.82  This version, however, was rejected because it was 

                                                
79 Title VI provides: “No person in the United States shall, on the ground of race, color, or national origin, 
be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any 
program or activity receiving Federal financial assistance.” Title VI of the Civil Rights Act of 1964, 42 
U.S.C.A. § 2000d [hereinafter Title VI].  
80 Title VII reached educational institutions but only in terms of employment. 
81 Amend. 398, 117 Cong.Rec. 30156 (1971) (cited from Haffer v. Temple Univ. of Com. Sys. of Higher 
Ed., 524 F. Supp 531, 534 (1981)). 
82 The language of this version would have avoided the issue raised in Grove City College v. Bell, which 
held that the coverage of Title IX was program specific. See Grove City College v. Bell, 465 U.S. 555 
(1984).  Following Grove City Congress clarified with the Civil Rights Restoration Act of 1988 that Title 
IX was intended to have institution wide interpretation application.  This will be discussed in more depth in 
the following chapters.   
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considered “nongermane to the bill under consideration.”83  A year later the amendment 

was reintroduced with minor alterations to the language. The only reference to the change 

in wording between the 1971 and 1972 versions was by Senator Birch Bayh, co-sponsor 

of the bill, who stated that the new version was a “comprehensive approach which 

incorporates ... the key provisions of my earlier amendment...”84  Despite the alteration in 

the language, the original intent of the statute remained the same. Senator Bayh stated, “It 

is clear to me that sex discrimination reaches into all facets of education–admission, 

scholarship programs, faculty hiring and promotion, professional staffing, and pay scales 

. . .”85  Congress passed Title IX in 1972 as a response to the pervasive discrimination 

women faced with regard to educational opportunities.  Title IX states as follows:  “No 

person in the United States shall, on the basis of sex, be excluded from participation in, 

be denied the benefits of, or be subjected to discrimination under any education program 

or activity receiving Federal financial assistance.”86  Under Title IX a cause of action 

arises when a plaintiff establishes (1) she was “excluded from participation in, denied the 

benefits of, or subjected to discrimination in an educational program or activity”; (2) the 

educational institution receives federal financial assistance; and (3) the exclusion was on 

the basis of sex.87  In essence, Title IX functions as a contract between the federal 

government and the recipient of federal-funding not to discriminate on the basis of sex.88  

                                                
83 Amend. 398, 117 Cong.Rec. 30156 (1971) (cited from Haffer, 524 F. Supp at 534). 
84 118 Cong.Rec. 5808 (1972) (remarks of Sen. Bayh) (cited from Haffer, 524 F. Supp at 534). 
85 Statement of Sen. Bayh, 118 Cong. Rec. 5803 (1972).  
86  Title IX § 1681. 
87 Mehus v. Emporia St. Univ., 295 F.Supp. 2d 1258 (D.Kan. 2004). 
88 Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274 (1998). 
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Although the purpose of Title IX is to provide females with equal opportunity and 

access to educational opportunities equal to that of their male peers, it is not clear 

whether the drafters of Title IX anticipated the drastic effect the law would have on 

athletics.   Prior to the enactment of Title IX, sports were only briefly mentioned89 and 

contact sports are not mentioned in the language of Title IX or in its legislative history.90 

Despite no explicit mention in the text, the statute’s comprehensive coverage of 

educational institutions also extended to athletics.   The only discussion of sport on 

record is a comment by Senator Bayh declaring the law would not require desegregation 

of football or men’s locker rooms.91  Shortly after it was signed into law, it became 

apparent that Title IX would have resounding effects on women’s athletics.  What was 

less clear, but more frightening to the American public, was the potential of Title IX to 

affect men’s athletics, as is reflected in Senator Bayh’s statement above.   

In 1972, men’s and women’s collegiate athletics were administered by two 

separate organizations: the National Collegiate Athletic Association (NCAA) for men and 

the AIAW for women.  It was the NCAA & National Football League’s (NFL)92 strong 

opposition to the law and its potential effects on collegiate (i.e. men’s) athletics that 

brought Title IX to the attention of the legislators and the public.  In 1977 sports 

journalist Candace Hogan contended, “[w]ithout all the hoopla and publicity stirred by 

the NCAA opposition . . . Title IX might have been an unknown, unenforced law, lost in 

                                                
89 Sangree, supra note 17 at 387.  
90 Id. 
91 117 Cong.Rec. 30,407 (1971). 
92 Sangree, supra note 16 at 400. 
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obscurity.”93  In other words, without the NCAA’s strong opposition to Title IX, it is 

unclear if Title IX would have had the same impact on athletics as it did. 

 As schools began to realize the implications of the law, funding was increased for 

women’s athletics and new athletic opportunities were made available.  In 1972 only 1 in 

27 girls were involved in high school sports and only made up two percent of all college 

athletes.94  By 2002 female participation in high school increased to 1 in 2.5 and 

constituted nearly 43 percent of college athletes in 2001.95  These changes did not occur 

without a challenge.  Just as women and girls fought to gain access to sport and athletic 

opportunity, others fought to maintain the status quo. The implementation and 

enforcement of Title IX did not begin immediately after it was enacted.  Title IX faced 

huge delays in the development of enforcement regulations and faced several set backs in 

case law and agency interpretations.  

After Title IX was adopted in 1972, it essentially lay dormant until 1974 because 

no implementing regulations had been published. 96  During this time the Department of 

Health, Education and Welfare (HEW)97, received around 100 complaints of Title IX 

violations against 62 colleges98 but had no procedure for pursuing the claims. By 1974 

the scope of Title IX and its application to athletics were being questioned in the House 

                                                
93 Candace Lyle Hogan, The Rumormongers: Pitting Fact Against NCAA Rumor, A Women’s Rights Group 
is Winning the Federal Fight for Title IX, 4 WOMENSPORTS no. 11, 41-42 (November 1977). 
94 Patricia Mees, The Ripple Effect of Title IX on Women's Health Issues: Treating an Increasingly Active 
Population, 31 THE PHYSICIAN AND SPORTS MEDICINE no. 4, 21 (2003).  
95 Id. 
96 Sangree, supra note 17 at 415. 
97 HEW was the administrative agency in charge of the enforcement of Title IX until 1980.  In the 1970s 
HEW included the Department of Education that provided funds to educational institutions. 
98 Miami Univ. Wrestling Club v. Miami Univ., 302 F.3d 608 (6th Cir. 2002); Sangree, supra note 17 at 
388; See Policy Interpretation, 44 Fed. Reg. 71, 413 (1979); 43 Fed. Reg. 58,070, 58,071 (1978). 
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by Senator John Tower.  Additionally, lobbyists for the NCAA99 and the NFL were 

working to prevent the intrusion of women into athletics100 and pushed to delay the 

implementation of Title IX.101  The NCAA and NFL found their ally in Senator Tower, 

who represented football-obsessed Texas.102  Senator Tower introduced an amendment to 

Title IX that would have exempted “revenue producing” intercollegiate sports103 from 

Title IX coverage.104  While the Tower Amendment did not pass, Congress passed the 

Javits Amendment later that year.  The Javits Amendment was presented as a 

compromise to the Tower Amendment105, providing HEW with the authority to develop 

regulations for the implementation of Title IX “considering the nature of particular 

sports.”106  With the Javits Amendment attached, Congress gave HEW thirty days to 

provide regulations for the implementation and enforcement of Title IX.  The 

unwillingness of Congress to accept Senator Tower’s amendment is important when 

considering the application of the CSE.  Congress was unwilling to explicitly exclude 

certain sports from the main text of Title IX, which suggests that it did not intend for 

explicit exclusion in the regulations either.     

In 1974, Congress requested HEW to prepare and publish regulations 

implementing the provision of Title IX, “includ[ing,] with respect to intercollegiate 

                                                
99 At this time the NCAA was a sports organization for men. Women’s athletics was controlled under the 
Association for Intercollegiate Athletics for Women (AIAW);  CARPENTER, supra note 45 at 104-05. 
100 NCAA v. Califano, 444 F. Supp. 425 (D.Kan. 1978). 
101 Sangree, supra note 17 at 400. 
102 Id. at 415. 
103 Revenue producing sports are generally men’s basketball and football. Senator Tower was referring to 
both football and men’s basketball.  See KAREN BLUMENTHAL, LET ME PLAY: THE STORY OF TITLE IX 66-
67 (2005).   
104See 120 Cong. Rec. 15,322-23 (1974) (cited from McCormick v. Sch. Dist. Of Mamaroneck, 370 F.3d 
275 (2nd Cir. 2004)). 
105 Sangree, supra note 17 at 415. 
106 See Pub.L. 93-380, 88 Stat. 484, 612 (1974). 
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athletics activities[,] reasonable provisions considering the nature of particular sports.”107 

On June 20, 1974 HEW published proposed regulations that contained no mention of 

contact sports.108  During the comment period HEW received and reviewed an 

unprecedented 9,700 comments,109 most of which dealt with athletics and were from the 

NCAA and “its highly vocal staff.”110  When the final regulation was published, it 

included the CSE.111  Neither the explanatory notes from HEW nor testimony from 

Caspar Weinberger, Secretary of HEW, explained why the contact sports exception was 

added to the final regulation.112  Secretary Weinberger’s introductory remarks do suggest, 

however, that the final inclusion of the CSE was a compromise that “resulted from 

accommodation to the forces seeking to exempt athletics entirely.”113  In 1975 HEW114 

issued their interpretative regulation regarding the application of Title IX to sports.  The 

CSE, contained in this interpretation, provides as follows:  

.  . . [A] recipient may operate or sponsor separate teams for members of each sex 
where selection for such teams is based upon competitive skill or the activity 
involved is a contact sport. However, where a recipient operates or sponsors a 
team in a particular sport for members of one sex but operates or sponsors no such 
team for members of the other sex, and athletic opportunities for members of that 
sex have previously been limited, members of the excluded sex must be allowed 
to try out for the team offered unless the sport involved is a contact sport. For the 

                                                
107 Pub.L. 93-380, 88 Stat. 484, 612 (1974); Kelley v. Bd. of Trs. of Univ. of Ill., 832 F.Supp. 237 (C.D.Ill, 
1993). 
108 Sangree, supra note 17 at 415.; See 39 Fed. Reg. 22,227-40 (1974). 
109 Secretary Caspar Weinberger stated, assuming with some sarcasm, “I had not realized until the comment 
period … that athletics is the single most important thing in the United States.” Haffer, 524 F.Supp. at 536 
n. 9; Miami Univ., 302 F.3d at 612; See Department of Health, Education, and Welfare, General 
Administration, 40 Fed. Reg. 24,128 (Jun. 4, 1975). 
110 Sangree, supra note 17 at 416. 
111 Id. at 387. 
112 Id. at 416 n. 229. 
113 Id. at n.230.  
114 In 1980 HEW was dissolved and the new agency, the Department of Education (ED) took over the 
enforcement of Title IX.  See 20 U.S.C. §§ 3401-3510 (1988).  Therefore ED, acting through its Office of 
Civil Rights, is currently the administrative agency in charge of administering and enforcing Title IX.  See 
id.   
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purposes of this part, contact sports include boxing, wrestling, rugby, ice hockey, 
football, basketball and other sports the purpose or major activity of which 
involves bodily contact.115  

 
In other words, when there is only one team available women must be allowed to try out 

for the team116 unless the sport is a contact sport.117  The effect of the CSE is that it 

successfully prevents women from entering many sports that have been traditionally 

reserved for males because those sports are “contact sports.” 

 

Congressional Intent 

The legislative history explaining the intent of the drafters of Title IX and the 

CSE118 is sparse.119  Although Title IX was adopted without formal hearings or a 

committee report,120 the history available still provides insight into the breath of coverage 

Congress intended for Title IX.  First, Title IX was patterned after Title VI of the Civil 

Rights Act of 1964, which included athletics in its coverage.121  Second, discussion on 

the congressional floor makes clear that athletics were intended to be included in the 

scope of Title IX.  In one of the few mentions of sports on the Congressional floor, bill 

co-sponsor Senator Bayh dismissed the concerns of a fellow senator by stating that the 

                                                
115 Contact Sports Exemption, 34 C.F.R. §106.41(b) (1975) [hereinafter CSE].  
116 Courts have held that athletic opportunities for males have not been limited and males may not try out 
for women’s teams even if no comparable team exists for males.  See Williams v. Sch. Dist. of Bethlehem, 
998 F.2d 168 (3rd Cir. 1993) [hereinafter Williams II]. 
117 See Mercer v. Duke Univ., 190 F.3d 643 (4th Cir. 1999) [hereinafter Mercer II] (discusses possible 
interpretations of § 106.41(a-b)). 
118 In accordance with ED’s policy to keep records for only ten years, the administrative dockets for the 
1975 Regulation and for the 1979 Policy Interpretation were destroyed.  Sangree, supra note 17 at 416.  
Thus, the comments and communications concerning the proposed regulations that might explain why the 
CSE was added, no longer exist.  Id. 
119 Grove City Coll., 465 U.S. at 555.  
120 See Sangree, supra note 17 at n.192. 
121 Id. at 413. 
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proposed Title IX would not require gender-blended football teams.122  Senator Bayh 

later clarified that differential treatment based on sex would be permitted in “sports 

facilities or other instances where personal privacy must be preserved.” 123  The 

implication of this statement is that the potential differential treatment of Title IX would 

be limited to bathrooms and locker rooms, not to the athletics themselves.124   

Title IX is an example of Congress’s broad power to remedy past discrimination, 

and Title IX is interpreted broadly to serve a remedial purpose.125  Senator Bayh’s 

general comments regarding Title IX are some of the most telling.  In 1972 Senator Bayh 

stated, “... the facts absolutely contradict… [prevalent] myths about the “’weaker sex’ 

and it is time to change our operating assumptions.”126  He continued, saying “…a strong 

and comprehensive measure is needed to provide women with solid legal protection from 

persistent, pernicious discrimination which is serving to perpetuate second-class 

citizenship for American women.”127  The CSE is contrary to this purpose as it is de jure 

discrimination and reinforces de facto discrimination.  The Seventh Circuit, however, has 

held that the CSE is not at odds with the purpose of Title IX.128  

Congressional action in the 1980s leaves little ambiguity as to the intent of 

Congress that Title IX’s scope included athletics.  Yet, in 1984 the United States 

Supreme Court ruling in Grove City College v. Bell essentially gutted athletics from the 

                                                
122 117 Cong. Rec. 30, 407 (1971).   
123Sangree, supra note 17 at 413. 
124 Since the passage of TIX courts have rejected the notion that personal privacy is a justification for sex 
discrimination in sport.  See NOW, 127 N.J. Super. 522; Adams v. Baker, 919 F. Supp. 1496 (D. Kan., 
1996). 
125 Cohen v. Brown Univ., 991 F.2d 888 (1st Cir. 1993), [hereinafter Cohen II]. 
126 Sangree, supra note 17 at 412 (citing 118 Cong. Rec. 5804). 
127 Id. 
128 Kelly v. Board of Trustees, 35 F.3d 265, 269-270 (7th Cir., 1994) 
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scope of Title IX.129  The Court held that Title IX was program specific and, in order to 

violate Title IX, the specific program, rather than the institution, must be a recipient of 

federal financial assistance.130  This meant that if the athletic department did not receive 

federal funds, then the athletic department could not be found to be in violation of Title 

IX, no matter how discriminatory its practices.  Because there was no longer a cause of 

action for sex discrimination in sport under Title IX after Grove City, all sports related 

litigation under Title IX was abandoned.  No further cases were brought until 1987.   

Congress responded to the Court’s holding in Grove City with the Civil Rights 

Restoration Act of 1987 (CRRA).131  The CRRA reinstated the university-wide 

application of Title IX.  The CRRA provides insight into Congress’ intent for the 

application of Title IX.  The CRRA reinstated Title IX to its original pre-Grove City 

institution-wide application.  In application, if an institution received any federal funding, 

it could not discriminate on the basis of sex in any program, activity, or department 

whether or not that program was a direct recipient of those funds.  

The Congressional record shows that there was concern about the recent 

exclusion of athletics from the scope of Title IX.  While Congress never specifically 

mentioned sports in the language of the CRRA, the record of the floor debate made clear 

that the CRRA was aimed at athletics and “creating a more level playing field for female 

athletes.”132  Senator Donald Riegle Jr. made a statement supporting the CRRA and noted 

that Title IX had been passed to remedy sex discrimination, and that there was evidence 

                                                
129 Grove City Coll., 465 U.S. at 555. 
130 See id. 
131 Title IX, Interpretation of “Program or Activity", 44 Fed. Reg. 239 (Dec. 11, 1979).  
132 Cohen II, 991 F.2d at 894; see 130 Cong. Rec. S12, 642 (daily ed. Oct. 2, 1984) (decrying past 
discrimination against female athletes). 
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of sex discrimination in athletics.133  As the court in Haffer v. Temple University134 

pointed out, “If Congress had not intended Title IX to cover indirectly funded athletic 

programs, the intense media and congressional scrutiny of the regulations on athletics 

should have led to a congressional resolution of disapproval. But it did not.”135  Even 

with the reapplication of Title IX to athletics, the CSE still left a hole in the scope of Title 

IX. 

The CSE delineates two situations in which a recipient school can operate or 

sponsor separate teams for members of each sex.  First, a school may operate separate 

teams if the selection of the team is based upon competitive skill.  Second, a school may 

operate separate teams if the “activity involved is a contact sport.”136  Under the first 

scenario a school is obligated to allow a member of a traditionally disenfranchised group 

(i.e. females) an opportunity equal to that of her male peers to try out and participate on 

the team.  However, under the second situation, a school has no obligation to allow 

members of the excluded sex to try out.  This distinction between skill and contact gives 

rise to a constitutional question of equal protection.  The Equal Protection Clause of the 

14th Amendment requires states to give similarly situated persons similar treatment.137  

Under the skill clause, similarly skilled individuals are given similar treatment and are 

allowed to try out for the sport team.  The contact clause, on the other hand, distinguishes 

between individuals who are similarly situated solely based on the athletes’ sex. 

                                                
133 See Sangree, supra note 17, at 417; Cohen II, 991 F.2d at 894 (citing 130 Cong. Rec S2, 267 (daily ed. 
Mar. 2, 1984) (statement of Senator Riegle noting extensive evidence of sex discrimination in education 
and athletics). 
134 Haffer, 524 F.Supp. 531. 
135 Id. at 536 
136 CSE, at § 106.41(b).   
137 U.S. CONST. amend. XIV. 
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There are several possible explanations for the inclusion of the CSE.  First, the 

sports listed (boxing, wrestling, rugby, ice hockey, football, and basketball) are 

traditionally male sports.138  As discussed above, the NCAA and the NFL lobbied 

extensively to keep athletics out of the scope of Title IX and in the alternative lobbied for 

the exclusion of revenue sports.139  Their tactics, which included images of the 

“sacrosanct institution [of] big time football, dying at the height of its glory, of football 

heroes playing in tattered uniforms playing to half-empty stadiums”, served to distract 

from the intent of the law.140  In application the CSE, a result of the alarmist tactics and 

hysteria, functions as a gatekeeper to traditionally male sports.   

The sports included in the CSE suggest that protecting the male domain is a likely 

reason for the CSE.  Boxing, wrestling, rugby, ice hockey and football all involve and 

require direct and violent contact including punching, hitting, body slamming, checking 

and/or tackling.141  Basketball, however, requires none of these.  Contact in basketball is 

incidental to play and the “contact” is similar to that in numerous other sports (e.g. 

soccer, water polo, field hockey).  The inclusion of basketball is likely due to the intense 

pressure placed on HEW by the NCAA.142  At this time the NCAA was an athletic 

organization solely for men’s athletics, while women’s athletics were controlled under 
                                                
138 Ironically, women adopted basketball less than a year after it was invented.  However, the rules of the 
sport were adapted due to concerns about women suffering from “nervous fatigue” and attempted to 
promote teamwork and cooperation rather than competition. See Naismith, supra note 42; Jenkins, supra 
note 43.  On the other hand, unimpeded by social restraints, men’s basketball flourished along with football 
into one of the top revenue producing sports making it worthy of similar protection as traditionally male 
sports. 
139 See infra pp. 33. 
140 Haffer, 524 F.Supp. at 536 (statement of Representative Patricia Schroeder, June 27, 1975).  
141 Sangree, supra note 17 at 397; see also CAHN, supra note 9 at 85. 
142 At this the time the NCAA only represented male athletes, until the early 1980s the majority of women’s 
athletics was governed under the Association for Intercollegiate Athletics for Women (AIAW).  Ironically, 
when basketball was invented, it was considered an appropriate sport for women. See CAHN, supra note 9 
at 85. See also Naismith, supra note 42 and Jenkins, supra note 43. 
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the AIAW.  The NCAA offered athletic scholarships for men; the AIAW offered no 

similar financial aid.143 The NCAA believed that sharing these opportunities with women 

would lead to the downfall of men’s collegiate athletics.144   

A second possible reason for the CSE was to protect women from physical 

injuries.145  As discussed above, the CSE provides for two possible reasons for separate 

sexed teams: skill and contact.  While the skill caveat is problematic for other reasons,146 

it does not raise a constitutional problem because it treats similarly situated athletes 

equally.  The constitutional problem arises with the contact sports caveat.  The skill 

caveat is immediately prior to the contact sports caveat; consequently there is neither a 

reasonable, nor constitutional explanation for the CSE.   As both the skill clause and the 

contact sport clause are in the same regulation and juxtaposed against one another, it is 

clear the drafters assumed there was an inherent relationship between skill and contact 

sport.  With this in mind and the fact that one of the probable reasons for the CSE is 

protectionism, the contact clause is moot in one context and superfluous in another.  First, 

protecting only women from injuries in contact sports creates a false assumption that 

                                                
143 See CARPENTER, supra note 45 at 104-05. 
144 See FIELDS, supra note 68 at 12. 
145 Sangree argues “If the purpose behind the contact sports exemption is to prevent injury to female 
athletes, then the delineation of sports in the regulation makes no sense, and the catch-all phrase is 
endlessly expandable” Sangree, supra note 17 at 400.  In later cases schools argued that keeping the sexes 
separated was necessary to protect the women’s sports teams that already exist.  See O'Connor v. Bd. of Ed. 
of Sch. Dist. 23, 449 U.S. 1301 (1980). 
146 This marker is problematic as it assumes that when based on competitive skill men and women will end 
up on separate teams, further enforcing the cultural perception that males are better athletes then females.  
As Catherine MacKinnon argues: “… being female and being athletic have been socially contradictory and 
…being male and being athletic have been more or less socially synonymous.  Femininity has contradicted, 
masculinity as been consistent with, being athletic” CATHARINE A. MACKINNON, FEMINISM UNMODIFIED: 
DISCOURSES ON LIFE AND LAW (1987). 
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injuries are not suffered in non-contact sports.147  Additionally, sex is not a valid variable 

in the rates of injuries suffered in both contact and non-contact sports.148  Evidence and 

medical recommendations support separation of athletes based on skill, weight and size 

but not sex.149  Second, at the time the CSE was drafted in 1975, the presumption was 

that men are inherently better athletes than women.  Thus, it can be assumed that the 

drafters believed that skill alone would separate athletes by sex.  Under this theory the 

skill clause would sufficiently separate athletes and adequately addresses any 

governmental interest in preventing harm to either male or female athletes.  Further, 

giving the drafters the benefit of doubt and assuming that gender is a distinguishing factor 

for athletic skill, there is no additional reason to distinguish between men and women in 

sport.  Through the false nexus between contact sport and skill created by the CSE, the 

drafters inlay a passive assumption that only skilled athletes (read: men) are capable of 

success in contact sport.  Additionally, though this underlying assumption, the drafters 

reinforce the “male only” domain in contact sports.    

                                                
147 For example, in alpine skiing, a non-contact sport, the risk of injury is extremely high and the rates of 
injuries were the same for both male and female athletes. See Nicolas Pujol, et. al., The Incidence of 
Anterior Cruciate Ligament Injuries among Competitive Alpine Skiers: A 25-Year Investigation, available 
at http://ajs.sagepub.com/cgi/content/abstract/35/7/1070, (last visited March 22, 2008). 
148 Consider the following scenarios: (1) if you take a highly skilled 22 year old lightweight female boxer 
who weighs 145 lbs and is 5’9” and has the same approximate skill level and strength, agility, flexibility, 
etc. as a 22 year old 145 lbs 5’9” male and they box and both of them get hit in the head and knocked 
unconscious.  One is not more seriously injured than the other due to sex.  (2) The same two athletes from 
play wide receiver in football and each is tackled illegally and suffers injury then skill level does not 
protect either athlete. 
149 See National SAFE KIDS Campaign, Sports Injury Fact Sheet  (National Institute of Arthritis and 
Musculoskeletal and Skin Diseases, 2004), et al.  U.S. Department of Health and Human Services, "Sports 
Injuries,"  (National Institute of Arthritis and Musculoskeletal and Skin Diseases, 2004); National Athletic 
Trainers Association and American Academy of Orthopaedic, Youth Sports Injuries Dramatically on the 
Rise, available at http://www.healthpronet.org/prog_resources/nata_PR_031005.html (last visited March 
11, 2008); San Diego Medical Center University of California, Preventing Winter Sports Injuries, available 
at http://health.ucsd.edu/news/2004/11_29_Pedowitz.htm (last visited March 11, 2008). 
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The Supreme Court has held that the protection of one gender (generally female) 

is not a valid reason, without more, to distinguish between the sexes; instead the Court 

requires a real and substantive reason for the discrimination.150  Thus, the only logical 

explanation for the contact clause is either that it functions to keep male and female 

domains separate or it protects only female athletes, and not male athletes, from harm; 

neither reason has a legitimate constitutional basis. 

The CSE is the only exception to the equal opportunity mandate of Title IX and 

functions as an affirmative defense to claims of discrimination under Title IX.  An 

educational institution under this clause may exclude individuals from participation in 

contact sports on the basis of sex.151  Currently, the CSE, as an affirmative defense, can 

only be defeated when a school provides an opportunity to a female athlete to participate 

in a contact sport and then discriminates against her.152  It was Congress’ “indisputable” 

intent “…to prohibit discrimination in all circumstances where such discrimination is 

unreasonable…”153  

The following chapters follow over thirty years of case law, regulations and 

current interpretations of Title IX that have prevented, and continue to prevent, women 

and girls from full participation in sport by constraining them within gender stereotypes.  

Thus, in the face of growing opportunity for girls and women in sport, girls and women 

                                                
150 In Force the court reiterated the Supreme Court holding that governmental bodies can take into account 
“actual differences between the sexes, including physical ones, with the result that a statute or policy which 
employs a gender based classification will be upheld where that classification merely reflects the fact that 
the sexes are not “similarly situated” in certain circumstances.” Force v. Pierce City R-Vi School Dist., 570 
F.Supp 1020, 1029 (W.D.Mo., 1983); see also Michael M. v. Super. Ct. of Sonoma County 450 U.S. 464, 
469 (1981).   A more in depth discussion of Supreme Court case law is in the following section “Equal 
Protection.” See infra pp. 77-83. 
151 CSE, at § 106.41(b).  
152 See Mercer II, 190 F.3d 643. 
153 Id. at 647. 
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are still assumed to be inferior athletics and weaker than their male counterparts.  These 

perceptions still are reflected in mass media, in court opinions, and within the very law 

that was intended to remedy the discrimination.   
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CHAPTER 3 
THE MENS’ DUGOUT:  

Keeping Women and Girls Out of Traditionally Male Sports and Off Men’s Teams 
 

 
Among the hundreds of court cases that address access to sports for women, there 

are only a handful of cases that deal with female participation on “male” athletic teams.  

These few cases generally attract sensational media attention, yet once the media frenzy 

subsides, they are rarely referred to within discourse on Title IX, which largely focuses 

on the majority of cases dealing with female athletes seeking access to female sports 

teams.  Indeed, there is a dearth of literature specifically focusing on women seeking 

access to traditionally male sports and male sports teams.154  This chapter examines five 

court cases155 over a thirty-year period, 1972 through 2002, involving females trying to 

gain access to male sports teams and traditionally male sports.  More specifically, I 

explore the arguments presented by the defendants who argue that female athletes should 

not be allowed to participate on male teams or in traditionally male sports.  Through this 

lens, dominant cultural views of femininity and masculinity and females as athletes are 

illuminated within the court records.   

Through an examination of National Organization for Women v. Little League 

Baseball,156 Hoover v. Meiklejohn,157 O'Connor v. Board of Education of School District 

                                                
154 FEMALE GLADIATORS does discuss females on male teams; however, her focus is on the history of 
women’s participation in contact sport. See FIELDS, supra note 68. Second, there is an absence of discourse, 
which analyzes the arguments used to keep women away from teams and sports traditionally associated 
with males. 
155 These cases were selected based on several criteria.  First, each case took place at a significant point in 
Title IX history, either immediately preceding or following a major change in the interpretation or 
application of the law.  Second, all cases dealt with girls on boys’ teams.  The cases were also reviewed for 
the extent the court reviewed and wrote on the case and additionally, how often the cases are cited 
nationally for their precedential value.   
156 NOW, 127 N.J. Super. 522. 
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23,158 Adams v. Baker,159 and Mercer v. Duke University160, I analyze the reasons and 

arguments used to keep women out of traditionally men’s sports. Although each case 

focuses on a different sport (baseball, soccer, basketball, wrestling and football, 

respectively), they all deal with a common issue:  a female seeking access to traditionally 

male sports teams.  Each of these cases addresses the conflict women and girls faced 

when trying to gain access to a traditionally male sport or male sports teams.  

Additionally, these cases provide insight into the social climate surrounding women and 

sports because of the socio-historical and legal context in which they occurred.  To 

highlight this timing, I frame my analysis using Title IX and its subsequent clarifications 

as a guide.  

 

National Organization for Women v. Little League Baseball 

A close nexus has developed between sports and maleness, which has been used 

as a means to socialize boys into manhood.  With regard to the sport of baseball, there is 

an additional connection to national identity and, specifically, American ideals of 

manhood and masculinity.161 Baseball is embraced as “America’s pastime” and 

America’s national game.162   For these reasons baseball was a risky first legal challenge 

for women to attempt to gain access to sport. Litigation began in the early 1970s. 

                                                                                                                                            
157 Hoover, 430 F. Supp. 164. 
158 O'Connor, 449 U.S. 1301. 
159 Adams, 919 F. Supp. 1496. 
160 Mercer II, 190 F.3d 643. 
161 Sangree, supra note 17 at 404.   
162 NOW, 127 N.J.Super. at 534.  As it was stated in the Little League Baseball handbook. 
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National Organization for Women v. Little League Baseball was the first case of 

major significance that dealt with gender equity on teams traditionally reserved for one 

sex. Girls were not allowed to participate in Little League Baseball (LLB) solely due to 

their sex.  The National Organization for Women (NOW) took the case on behalf of 

Maria Pepe and several other young girls less than two months after the passage of Title 

IX.  The passage of Title IX was reflective of a social climate that recognized that 

changes were necessary for the gender roles of the time, and it set the stage for the NOW 

v. LLB litigation.   

While NOW v. LLB set the precedent for future Title IX claims, NOW did not 

bring suit against Little League Baseball as a Title IX claim for several reasons.  First, 

LLB was not an educational institution receiving federal funding, and therefore Title IX 

did not apply to LLB. Second, even if Title IX did apply, the case was instigated less than 

two months after President Nixon signed Title IX into law, so no regulations or 

enforcement policies were in place.  Instead, NOW brought suit against LLB on the basis 

that LLB had violated Pepe’s right to equal protection under the New Jersey State 

Constitution.163   

LLB presented a variety of arguments, as outlined below, as to why females 

should not be allowed to participate in baseball.  Underlying each of these arguments lays 

the implicit belief that sport constituted a male and masculine domain.  LLB’s primary 

                                                
163 “The Division acted on a complaint of violation of the Law Against Discrimination, particularly section 
the denial by the operator of any ‘place of public accommodation’ of any of its ‘accommodations, 
advantages, facilities or privileges' on account of ‘race, creed, color, national origin, ancestry, marital status 
or Sex’ (emphasis added), except, in the case of sex, where the place of public accommodation ‘is in its 
nature reasonably restricted exclusively to individuals of one sex’ . . .” Id. at 526 (internal citations 
omitted).  
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defense was based upon the physical differences between girls and boys and that these 

intrinsic differences made girls more vulnerable to injury in a game that was played with 

a harder ball.164  LLB offered expert testimony on multiple accounts of female physical 

inferiority.  Expert witnesses claimed that bone strength, muscle strength and reaction 

time of girls were inferior to boys, that “boys are stronger than girls because their 

muscles have more fibers” and that these physical differences increased girls’ “hazard of 

injury” above that of their male counterparts.165  From these claims LLB asserted, “… 

because of physical differences between the sexes girls as a class were more likely to be 

injured in the game … than boys.”166  Indeed, baseball officials declared baseball a 

“contact sport”167 in an attempt to keep females out.  The implication was that female 

athletes were not tough enough to play and the fear was that their presence would “dilute 

the game’s manly aspects.”168   

LLB further argued that even if teams were separated by skill rather than sex, 

“less-skilled girls would be more apt to suffer injury even when playing with less-skilled 

boys.”169  This argument recapitulates a male-female hierarchy in sport.170  LLB implied 

that less-skilled male athletes were better than more-skilled female athletes, or “the worst 

                                                
164 Id. at 527. 
165 Id. at 527. 
166 Id.  
167 LLB’s argument based on the physical nature of the game foreshadowed the implementation of Contact 
sports exemption policy interpretation of Title IX in 1979.  However the CSE did not include baseball in its 
list of contact sports.  The CSE will be discussed in detail in the following chapter.  
168 FIELDS, supra note 68 at 17. 
169 NOW, 127 N.J.Super. at 528. 
170 This argument also anticipates arguments for skill-based teams that are still presented and used today.  
See CSE, §106.41(b). 
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man can beat the best woman.”  By setting males and females in this comparative model, 

men and women were reminded who was the “real” athlete.171 

Not only did LLB construct the female athlete as physically inferior to their male 

counterparts, it also pathologized the female body.  Its arguments clearly reflected 

Victorian notions of the “frail” female body172 as discussed in Chapter 1.  LLB suggested 

that it was protecting the girls of America from the threat of cancer.  It argued that a 

“blow to the breast of a female, as by a batted or thrown ball, [could] cause cancer.”173  

This argument falls into the familiar discourse that tells women that their bodies are 

fragile and inferior to their male counterparts.174  

LLB further used the presumed inferiority of the female body as a defense by 

suggesting that the female athlete and her body posed a potential threat to male coaches.  

LLB claimed it was concerned with a “breach of bodily privacy.”175  It argued that a 

“hazard” was presented when/if a male coach were to provide first aid to an injured 

female player.176  LLB used every aspect of the female body to “prove” that women 

could not physically make it as a baseball player. 

After building the majority of their defense on the inferiorities and potential 

dangers of the female body, LLB asserted that baseball was a masculine/male domain and 

should remain that way.  LLB was concerned that, by allowing females to participate in 

baseball, the “…feminine presence would somehow undermine the sport’s role in 
                                                
171 DOWLING, supra note 11. 
172 See infra pp. 9. 
173 NOW, 127 N.J.Super. 522. 
174 See EHRENREICH, supra note 9.  Ehrenreich and English discuss two centuries of medical and scientific 
fallacies presented as truth which constructed the female body as week and inferior such as menstruation as 
an illness, pregnancy as a disabling condition and intellectual thought as a threat to the health of the uterus.  
175 NOW, 127 N.J.Super at 532-33. 
176 Id. at 533 
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defining American manhood.”177   Therefore LLB claimed that children need an “island 

of privateness,” a time in which children need to be separated by sex, in order to develop 

properly as boys and girls.  It argued that baseball provided this “island” for boys.  

Continuing on this separatist reasoning, LLB suggested that admitting girls into Little 

League would impair the aims of the organization, which included developing “qualities 

of citizenship, sportsmanship, and manhood.”178  The goals of LLB closely linked ideals 

of manhood and masculinity with what it means to be American.  Thus, admitting girls 

into baseball was not only a threat to manhood, it was un-American.   

Finally, LLB claimed that it was not worth the time of anyone involved to allow 

girls into the League.  LLB postulated that there was no opportunity for girls to play 

baseball later in life and that girls would quickly lose interest in baseball to pursue more 

traditional feminine activities.  LLB argued it was more reasonable to expend resources 

on boys who will use the training received in LLB to develop baseball skills that could be 

used in the boys’ futures.179  This argument rested on the belief that women were not 

really interested in sport and thus any investment in female athletes is ultimately a waste 

of the girl’s time, as well as a waste of the time of male athletes, the coaches and even the 

court.180  While the court sided with NOW, holding that girls must be admitted into LLB, 

the dissenting opinion reflects the pervasive cultural ideal of sport as male, and the 

historical views that women are not athletes. 

                                                
177 FIELDS, supra note 68 at 17. 
178 NOW, 127 N.J.Super at 534. 
179 Id. at 533 
180 Id. at 540 (Judge Meanor, dissenting). 
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Judge Meanor issued the dissenting opinion in NOW v. LLB.  While Judge 

Meanor agreed that sex differences in the 8-12 age group are minimal, he based his 

dissent on the LLB’s final point: baseball is only a temporary skill for girls and, 

therefore, it is not unreasonable for LLB to deny opportunity to females.  Judge Meanor 

stated:  

…virtual concession in this record that from puberty females 
cannot successfully compete with males in this contact sport . . . 
may be a few isolated females of exceptional athletic ability who 
can, but for classification purposes they safely may be ignored.  
Generally, then, it will be true that females, after reaching 
adolescence, will be unable to capitalize upon baseball skills 
acquired during childhood unless they do so in all-female 
competition which is not now available.  Males, on the other hand, 
many continue in the sport until the approach of middle age and 
perhaps thereafter.  There is nothing unreasonable in the position 
of Little League in desiring not to teach girls a skill that is only 
temporarily useful.181 

 
Both the LLB and Judge Meanor overlook the fact that baseball skills are 

temporary for the great majority of boys as well.182  Additionally, Judge Meanor 

did not see the obvious connection between his opinion and Title IX passed two 

years prior.  He relied on the current gender division in sport, failing to consider 

that, by prohibiting females from entering into youth athletics, there would never 

be any opportunity for women later in their lives.183 While the court decided in 

                                                
181 Id. at 540-541 (Judge Meanor, dissenting). 
182 In a 2007 NCAA study less than one percent of male high school athletes will eventually become 
professional athletes (.03% basketball, .08% football, .45% baseball, .32% ice hockey, .07% soccer).  See 
NCAA, Estimated Probability of Competing in Athletics Beyond the High School Interscholastic Level, 
available at http://www.ncaa.org/research/prob_of_competing/index.html (last visited November 3, 2007).  
While these statistics are for 2007 it is unlikely that the numbers have changed drastically.   
183 McCormick, 370 F.3d at 295 (rejecting the argument that girls were not interested in winning, holding 
that interest is a function of experience and opportunity); Neal v. Bd. of Trs. of Cal. St. Univs., 198 F.3d 
763, 769 (9th Cir. 1999) (holding that “Title IX is a dynamic statute, not a static one. It envisions 
continuing progress toward the goal of equal opportunity for all athletes and recognizes that, where society 
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NOW’s favor, it was clear that Title IX and the concept of females as athletes still 

faced many obstacles. 

The court rejected the defense of physical inferiority presented by LLB though 

only within a very limited age range.  The court found that physical differences between 

girls and boys are negligible within the eight to twelve age group, and there is no 

substantial psychological basis to conclude that there is a need to keep boys and girls 

separate, thus rejecting the argument that within that age groups girls are “subject to a 

materially greater hazard of injury while playing baseball than boys of that age group.”184  

Additionally, the court calls “frivolous” the defendant’s claim that it would be hazardous 

to have male coaches and female players and finds that there is no significant hazard of 

“breach of bodily privacy” in the context of co-ed Little League.185   

The 1974 ruling in NOW v. LLB reflected the recent passage of Title IX 

legislation.  In response to the defendant’s argument that baseball is a temporary skill for 

girls but not for boys, the court reasoned:   

The criterion of reasonableness in this regard . . . must be sought in 
the underlying purposes of sex discrimination legislation as a 
current social phenomenon.  As we see it, these are mainly to 
emancipate the female sex from stereotyped conceptions as to its 
limitations embedded in our Mores but discordant with current 
rational views as to the needs, capabilities and aspirations of the 
female, child or woman.186   

                                                                                                                                            
has conditioned women to expect less than their fair share of the athletic opportunities, women's interest in 
participating in sports will not rise to a par with men's overnight.”); Cohen v. Brown Univ., 101 F.3d 155, 
178-180 (1st Cir. 1996) [hereinafter Cohen IV] (holding “Title IX was enacted in order to remedy 
discrimination that results from stereotyped notions of women's interests and abilities. Interest and ability 
rarely develop in a vacuum; they evolve as a function of opportunity and experience.... [T]o allow a 
numbers-based lack of-interest defense to become the instrument of further discrimination against the 
underrepresented gender would pervert the remedial purpose of Title IX.”). 
184 NOW, 127 N.J.Super. at 529-30. 
185 Id. at 533. 
186 Id. at 533 (Meanor, dissenting). 
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Despite the victory for the plaintiffs in this case, the precedential value in this case 

however, was limited to the eight to twelve age group.  Additionally LLB’s arguments by 

the defendants foreshadowed the contact sports exemption issued one year after the court 

ruled on NOW v. LLB.  Though the CSE was not an existing regulation at the time NOW 

v. LLB was being litigated, the defendants had already cited “contact” as a legitimate 

reason to exclude girls from athletics because of fear that the contact might injure the 

female athlete.187  

 

Hoover v. Meiklejohn 

When Title IX was signed into law in 1972, educational institutions were given 

six years to come into compliance with the law.  Many schools delayed taking steps 

toward meeting the 1978 mandatory compliance deadline until 1977.  During this time 

schools and NCAA representatives sent letters to HEW relaying their opposition and 

claimed Title IX would destroy college athletics.188  Because of the ongoing discussion 

schools delayed making changes as debates continued on the Congress floor189 until the 

final guidelines for compliance were issued in 1977.190  This hesitation, combined with 

notions of the “frail” female body, is evident in Hoover v.  Meiklejohn.191   

                                                
187 Ironically, HEW did not include baseball as a contact sport in the regulation issued in 1975. 
188 BLUMENTHAL, supra note 103 at 71.  
189 Id.  64-74. 
190 These guidelines are the 3-prong approach to compliance.  A school must show either (1) it offers males 
and females roughly equal opportunities proportionate to the student body; (2) a history of moving towards 
meeting prong 1; or (3) that it meets the demands and interests of the female student population. See 1979 
Policy Interpretation, 44 Fed. Reg. 239 (Dec. 11, 1979); 1996 Clarification Letter in CARPENTER, supra 43 
at 227-238. 
191 Hoover, 430 F.Supp. 164. 
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While the contact nature of soccer played a role in the exclusion of Donna Hoover 

from the boy’s high school soccer team, the timing of Hoover was significant because the 

decision was one year prior to the Federal mandate that all educational institutions 

receiving Federal assistance must be in compliance with Title IX. The absence of a 

soccer team for girls is reflective of the stalling by many educational institutions to come 

into compliance with Title IX.  When it ruled in Hoover’s favor, the court implicitly 

recognizes that female athletes still faced many obstacles, as evidenced by the stalling of 

educational institutions.  In 1977, Ms. Hoover brought suit against the Colorado High 

School Athletic Activities Association (CHSAAA) contesting a state law that prevented 

her from participating on the boy’s soccer team when no team was available to girls.  The 

Colorado statute limited soccer to males because it presented an “inordinate injury risk 

[and] jeopardizes the health and safety of the female athlete . . .”192  Within this case the 

defendants based their arguments on the belief that females were intrinsically weaker and 

more vulnerable to injury and, therefore, the CHSAAA was acting in the best interest of 

the female athlete. 

The CHSAAA only offered soccer to male students due to a rule that specifically 

stated that soccer would be limited to “members of the male sex.”193  The decision to 

limit the sport to males came after a consultation with the of Colorado Medical Society’s 

Medical Aspects of Sports Committee, which found that physiological differences would 

subject the female player to an inordinate risk of injury.  This committee recommended 

                                                
192 Id. at 166. 
193 Id.   
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that soccer be classified as a contact sport.194  Unfortunately, the court record does not 

include the Sports Committee’s report, and therefore it is unclear as to which 

“physiological differences” they used in their determination.  However, it is clear that the 

Sports Committee aligned itself with theories of the female body as being fragile and 

inferior to the male body.195  This focus on the female body is reflected in the court 

opinion.  

Hoover’s body is central throughout the opinion.  She is described as “5 feet 4 

inches tall, weighs 120 pounds” and in “excellent physical condition.”196  Additionally, 

the injuries Hoover sustained while playing soccer are discussed.197  While there is ample 

discussion of Hoover’s body as a precursor to athleticism, there is no discussion or 

mention of the bodies or injures of her male teammates, making it seem as though it were 

Hoover’s body that is actually on trial.  The defendants based their argument on the belief 

that the physical differences between males and females are central, yet are no 

comparisons are made with the bodies of boys or the injuries they receive.   

As in NOW v. LLB, the female body in Hoover is presented as inferior to that of 

the male body.  The defendants argued that multiple factors give the male athlete an 

advantage over the female athlete.  They argued that the female body has a high ratio of 

adipose tissue (i.e. fat) to lean body weight, less bone density, and declared as “truth” that 

the mature male skeletal construct provides a natural advantage over females when 

                                                
194 Soccer is not a contact sport listed within the text of the CSE.  The CSE included “boxing, wrestling, 
rugby, ice hockey, football, basketball and other sports the purpose or major activity of which involves 
bodily contact.” Soccer was not specified as contact and by rule has limited contact.  
195 See DOWLING, supra note 11.  
196 Hoover, 430 F.Supp. at 165.  
197 Id. at 165. 
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running, thereby giving the male athlete an advantage of both strength and speed.198  This 

argument is frighteningly similar to one made by a male scientist nearly fifty years 

earlier, when, in Popular Science Monthly, a doctor wrote that at puberty “the pelvis 

alters its shape … and the effect . . . is to bring the knees closer together, and to produce a 

weak-kneed condition and awkward running gait peculiar to women.”199  What neither 

this doctor nor the Hoover court take into consideration is gendered differences in 

socialization and physical conditioning that could account for these alleged “gender 

differences”.200  The court reinforces the medicalization and pathologizing of the female 

body through its essentialistic descriptions.   

Judge Matsch issued the opinion for the court.  He found: 

The emergence of female interest in an active involvement in all 
aspects of our society requires abandonment of many historical 
stereotypes.  Any notion that young women are so inherently weak, 
delicate or physically inadequate that the state must protect them 
from the folly of participation in vigorous athletics is a cultural 
anachronism unrelated to reality.201 
 

Judge Matsch concludes that the “Constitution does not permit the use of governmental 

power to control or limit cultural changes or to prescribe masculine or feminine roles.”202  

Judge Matsch, however, shies away from taking a position on the defendant’s argument 

that Hoover, a female, is more likely to be injured.  Rather, the court held that the Board 

of Education violated Hoover’s right to equal protection under the 14th Amendment.203  

                                                
198 Id. at 169. 
199 DOWLING, supra note 11. 
200 Croissant & Schmit, supra note 59. 
201 Hoover, 430 F.Supp. at 169.  
202 Id.; see also U.S. CONST. amend. XIV. 
203 The passage of Title IX gave female athletes ample basis to challenge gender discrepancies under the 
equal protection clause of the 14th Amendment.  Equal protection requires states to give similarly situated 
person similar treatment.  U.S. CONST. amend XIV.  In this case the court used Brown v. Bd. of Ed. to 
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Similar to NOW the scope of the ruling is limited.  In this case the holding is sport 

specific and implies that future cases regarding other sports give rise to a broader 

discussion of equality of opportunity in athletics.  The court concludes that “to deny 

females equal access to athletics supported by public funds is to permit manipulation of 

government power for masculine advantage.”204 

In addition to being medicalized, the body of the female athlete is also sexualized.  

In the first few cases dealing with equal access to sports, the athletes’ body is not 

explicitly linked to sexuality.  Instead there is an implicit presumption, as seen in the 

body privacy argument used in LLB, which links women athletes to sexuality.  This link 

between women athletes and sexuality begins to emerge in the late 1970s.  In 1977 

WomanSport magazine did a follow-up article on one of the plaintiffs, Amy Dickinson, 

from the 1974 case NOW v. Little League Baseball.  In the article a male baseball player 

on the New York Mets is quoted “I don’t know if she can hit or pitch, but she sure has 

got a good figure.”205  When the article was written Dickinson was 12 years old.   

 

O’Connor v. Board of Education 

The 1980s was a period of both great success and great disappointment for Title 

IX and women in sports.  As discussed in Chapter 2, there was strong resistance to 

comply with the mandates of Title IX.  The NCAA, for example, believed Title IX was 

going to be the downfall of sports.  Yet, rapid growth was seen in women’s athletics from 

                                                                                                                                            
analogize and emphasize the importance of equal protection to activities in schools. The relevance of equal 
protection to athletics and Title IX will be discussed further in the next chapter.  
204 Hoover, 430 F.Supp. at 169.  
205 Jane Leavy, A Tomboy Who Wants Out, 4 WOMENSPORTS no. 1, 9-13 (January 1977). 
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youth leagues to collegiate athletics.206  Additionally, with the collapse of the AIAW (and 

with it the “sports for all” model of women’s athletics) and the merger of women’s sports 

under the NCAA in 1982, women were allowed athletic scholarships for the first time.207  

The social changes that led to these developments can be seen in shifts in cases in the 

1980s.   

In 1980 Karen O’Connor sought the opportunity to tryout and play on the boys’ 

basketball team despite the fact that a girls’ team existed at her junior high school.  She 

believed that participation on the boys’ team was the best way to develop her athletic 

talents.208  O’Connor had played on boys’ teams for the previous four years, and a 

professional basketball coach rated her skill as equal to or better than a female high 

school sophomore and equal to a male eighth grader.209  In O’Connor v. Board of 

Education the defendants argued, as did the defendants in the prior cases, that 

O’Connor’s exclusion from participation on the all-boys team was to protect her from 

undue harm.   

In addition to the potential harm to the individual female athlete, the Board of 

Education argued that greater harm would be done to female sports teams.  Essentially, if 

O’Connor was permitted to play with the boys, boys would have to be allowed to try out 

for girls’ teams and this would further remove opportunity from female athletes.210  Sarah 

Staff Jernigan, Chair of the Women’s Board of the United States Olympic Development 

committee, presented this argument in 1964.  Jernigan recognized that, at a time when no 

                                                
206 BLUMENTHAL, supra note 103 at 64-74.  
207 CARPENTER, supra note 45, at 96 
208 O'Connor, 449 U.S. at 1301.   
209 Id. at 1302 
210 Id. at 1303. 
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competitive sports teams were available to women and female athletics still functioned 

under the “sports for all”211 model, some women sought positions on male sports teams.  

Jernigan expressed concern that allowing girls to participate on male sports teams would 

have a negative impact on developments in women’s sport.  She warned that, if schools 

were to permit girls to participate on male sports teams, the situation could backfire and 

men would also have the right to be members of women’s intercollegiate sports teams.212   

Again the basis of this argument rests in the notion that women need to be “protected”, 

whether from the boys or from themselves, and that men are better athletes than women. 

Issues surrounding the CSE are brought to the forefront in O’Connor v. Board of 

Education.  The CSE states that equal opportunity and access is required in all athletic 

endeavors other than in those sports that are deemed “contact” sports.213  In O’Connor’s 

case a girls’ basketball team was available; however, O’Connor believed that her 

basketball skills would best be served on the boys’ team.  O’Connor argued that 

“separate-but-equal”214 was not equal in terms of skill development and competition.    

The Supreme Court agreed with O’Connor and confirmed that that opportunity to 

compete with “persons of substantially lesser skill” on the girls’ basketball team was not 

                                                
211 See Chapter 1 for an in depth discussion, infra pp. 13-14.   See also Sangree, supra note 17 at 407, n. 
169. 
212 WUSHANLEY, supra note 27.  This has not been the case.  See Williams v. Sch. Dist. Of Bethlehem, 799 
F.Supp. 513 (1992) [hereinafter Williams I].  
213 CSE, § 106.41(b). The case of contact sports, Title IX allows for separate sex teams and permits 
exclusion based upon sex when a team is only offered for one sex. 
214 In Brown v. Board of Education the Supreme Court established that separate but equal was inherently 
unequal.  Justice Warren held “Segregation of white and colored children in public schools has a 
detrimental effect upon the colored children. The impact is greater when it has the sanction of the law, for 
the policy of separating the races is usually interpreted as denoting the inferiority of the Negro group...Any 
language in contrary to this finding is rejected. We conclude that in the field of public education the 
doctrine of ‘separate but equal’ has no place. Separate educational facilities are inherently unequal.” Brown 
v. Bd. of Ed. of Topeka, Shawnee County, Kan., 347 U.S. 483, 494-495 (1954). 
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as valuable as the opportunity to compete with “those who were equal or superior to her 

ability” on the boys’ basketball team.215 

The arguments of the defendants in O’Connor, as in NOW and Hoover, that 

segregation of the sexes was ultimately for the good of the female athlete, with which the 

Court agreed, are problematic for several reasons.  The defendants argued if O’Connor 

was allowed to try out for the boys’ team, then “they would have to allow boys to try out 

for the girls teams, and since boys generally have superior athletic ability, the boys would 

dominate the girls’ programs and ultimately deprive girls of a fair opportunity to engage 

in competitive athletics.”216  This argument is problematic for several reasons.  First, by 

arguing the need to keep keeping boys and girls separate, the defendants rely on the 

faulty argument of protectionism, attempting to protect the plaintiff from harm.  Second 

the defendants argued that it is necessary to protect female athletes from harm.  This 

argument, along with the first argument, is unconstitutional as will be shown in the next 

chapter. Third, the argument that female sports teams would be harmed if boys were to 

intrude upon girls’ teams relies on the notion that boys are inherently better athletes than 

girls.  However problematic, the Supreme Court held these arguments were reasonable.  

Justice Stevens concluded:  “Without a gender-based classification in competitive contact 

sports there would be a substantial risk that boys participating in the girls’ programs 

would dominate those programs and deny girls an equal opportunity to compete in 

interscholastic events.” 217  These arguments suggest that the defendants are doing the 

girls a favor and protecting them.  It is for the girls own good to keep boys and girls 

                                                
215 O'Connor, 449 U.S. 1301. 
216 Id. at 1303. 
217 Id. at 1307. 
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separate in athletics because any mingling would lead to boys on girls’ teams and 

ultimately to boys dominating the girls teams.  

Unlike the previously discussed cases, the defendants in the O’Connor case did 

not claim that the boys’ athletic program would be harmed by the intrusion of a “less 

skilled”, “injury prone” female.  Instead they claim that they were solely concerned with 

O’Connor’s safety and the success of the girls’ athletic teams.  The Court purports to be 

acting on the behalf of female athletics by preventing the intrusion of males into women’s 

athletics and prevents the migration of the best female athletes to male team; the Court’s 

reasoning, however, reinforces the belief that males are stronger/better athletes than their 

female counterparts and the superior athletic ability of boys would deprive girls of their 

opportunity to participate in competitive athletics. The Court found that, while the 

discrimination appeared to be arbitrarily based on the fact that O’Connor was a girl, there 

was an adequate reason for discriminating against O’Connor because of her sex.218  The 

Court, thereby, held that the gender-based classification was adequately justified to 

protect women’s sports teams and O’Connor would not be permitted to play ball with the 

boys.  This case shows a distinct shift from the earlier cases that sought to keep women 

out of sport in order to protect the sanctity of boys’ teams and girls’ bodies to this case 

which sought to protect the girls’ teams from themselves and from boys’ competition.   

This transition reflects a growing acceptance that girls can be athletic and participate in 

sport.   

A New York Times article on the O’Connor case reflected the Court’s notion that 

gender classification is “reasonable.”  The journalist, George Vecsey, implied that the 
                                                
218 Chapter 4 contains a discussion of equal protection claims and intermediate scrutiny. 
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majority of society agreed with the Court’s decision.  Vecsey argued that O’Connor 

“should be satisfied” and the 5 foot 2 inch O’Connor should not want to emulate her/the 6 

foot 9 inch role model, Larry Bird.  Vecsey created a stark contrast between the two 

athletes’ bodies:  female and male.  By juxtaposing O’Connor’s and Bird’s bodies, the 

implication is that girls and women will never be able to achieve the ideal male body 

neither in stature nor in athletic prowess.  Vecsey also drew on the experiences of Ann 

Meyers, another female athlete who challenged the gender lines in basketball.  In 1980 

Meyers, a standout female basketball player at University of California, Los Angeles, 

received an invitation to try out for the Indiana Pacers of the National Basketball 

Association.  The Pacers cut Meyers based upon the reasoning that she was “not strong or 

fast enough,”219 once again making the point that even the most successful women do not 

make the cut as athletes.  

 

Adams v. Baker 

 O’Connor demonstrates a considerable shift in the cultural notion of female 

athletes:  that as a female you could be an athlete, but you still will not be as good as a 

male.  As these shifts in the cultural perceptions of women as athletes were taking place, 

female athletes faced a major set back with the Supreme Court’s ruling in Grove City 

College v. Bell.  As discussed in Chapter 2, in 1984 Grove City College v. Bell brought 

the successes of Title IX for female athletes to a halt.  The Court held that unless the 

specific program at issue receives Federal funds, Title IX does not apply.  The impact 

was significant and immediate; all pending Title IX cases that alleged discrimination in 
                                                
219 Vecsey, supra note 10. 
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athletics were dismissed or dropped.  It took four years and an override of President 

Ronald Reagan’s veto for Congress to reinstate Title IX’s applicability to athletics with 

the CRRA. 220  The CRRA allowed Title IX litigation in the sports arena to resume.  

Shortly after, however, Franklin v. Gwinnett County Public School again altered the path 

of Title IX sports litigation.  

In 1992 Franklin v. Gwinnett County Public School signaled another significant 

marker in women’s fight to gain access to sport.  The Supreme Court in Franklin held 

that monetary damages were available to plaintiffs in Title IX cases.221  The effect was 

twofold.  First, defendants were now financially accountable for violations as opposed to 

a court reprimand and a promise not to do it again.  Second, Franklin gave attorneys 

financial incentive to take Title IX cases on behalf of plaintiff’s alleging discrimination in 

athletics; thus, more Title IX cases were brought.  As more cases began to be heard, men 

in traditionally “male” sports became increasingly concerned;222 the intrusion of females 

into sport was not only a threat to essentialized views of masculinity and femininity, but 

after Franklin defendants could be held liable for monetary damages.  

The O’Connor and Franklin cases demonstrate a shift in societal views of 

women’s athletics.  While courts’ rulings reflected a greater acceptance of females as 

athletes, litigation dealing with wrestling, as demonstrated in Adams v. Baker223, created 

an interesting variation to the debate surrounding women’s participation in sport with and 

                                                
220 The CRRA expanded the meaning of “’program or activity’ and the term ‘program’ mean all of the 
operations of . . . a college, university, or other postsecondary institution, or a public system of higher 
education; . . .” 42 U.S.C.A. § 2000d-4a.  
221 Franklin v. Gwinnett County Pub. Schs., 503 U.S. 60 (1992). 
222 DOWLING, supra note 11, see generally NELSON, supra note 28. 
223 Adams, 919 F.Supp. 1496. 
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against men.  In Adams v. Baker issues of moral conduct and sexuality were central.  The 

argument shifted from gendered issues of access to the appropriateness of sports that 

require touching and positioning that was considered “inappropriate” for males and 

females to engage in together as competitors. 224  In other words, the issue shifted from 

whether or not females were physically capable of participation to whether females 

should participate. 

Wrestling is clearly a contact sport and under the CSE is exempt from mandatory 

equal access to both sexes.  As a result, Tiffany Adams would not have succeeded in her 

case if she had only claimed a violation of Title IX.225  Thus, in addition to a Title IX 

claim, Adams brought suit for violation of the Equal Protection Clause of the 14th 

Amendment.226  Under the equal protection clause, gender based discrimination is 

permissible only where the discrimination is “substantially related” to the achievement of 

“important governmental objectives.”227  In this case the defendant presented several 

governmental objectives that they argued justified the discriminatory treatment including: 

government safety, fear of sexual harassment litigation, potential disruption of the school 

setting, student and parent objections based on moral beliefs and a “variety of 

inconveniences.”228  

Adams participated on her junior high school wrestling team; however, upon 

entering high school she was prohibited from trying out for wrestling team.  The only 
                                                
224 Vincent Thomas, They're Holding Strong: More Female Wrestlers Going to the Mat Despite Mixed-Sex 
Issues, WASHINGTON POST, March 26, 2004, Sports D1. 
225 The CSE provides an exception to the equal opportunity mandate of Title IX and provides the school 
with an affirmative defense to sex discrimination.   
226 U.S. CONST. amend. XIV. 
227 Miss. Univ. for Women v. Hogan, 458 U.S. 718 (1982).  A detailed discussion of an equal protection 
claim is in Chapter 4. 
228 Adams, 919 F.Supp. at 1504. 
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reason given was her gender.  The superintendent of the school district supported Adams 

exclusion because of her gender based on the moral objections of parents of other 

students, the possibility of sexual harassment lawsuits, the plaintiff’s safety, the fact that 

state law and Title IX do not require coed wrestling, and the possibility of disruptions of 

the school setting.  First, however, the defense provided arguments similar to those in the 

previous cases discussed above.   

The defendants argued that innate physical differences between boys and girls 

exist and thereby make female athletes more susceptible to injury.  They reasoned that 

Adams’ safety was at risk due to a difference in weight lifting ability.  While wrestling 

easily provides for similarly situated athletes (male or female) to compete against one 

another because of weight-class designation, the defendants did not recognize this, nor 

did they offer a comparison between the plaintiff and other male athletes.  As in Hoover 

the plaintiff’s prior injuries were brought into evidence, yet injuries suffered by the 

plaintiff’s male teammates were not included. 

Appropriately, the court was very critical of the argument.  District Judge Theis, 

writing for the court, found that “[t]he defendant’s only evidence that the plaintiff’s 

safety is at greater risk because of her gender is based upon generalized assumptions 

about differences between males and females regarding physical strength.”229  Judge 

Theis chastised the defendant for using the well-worn safety argument.  Citing Force v. 

Pierce City230, the court dismissed the safety argument as “the very sort of well-meaning 

but overly paternalistic attitude about females which the Supreme Court has viewed with 

                                                
229 Id. at 1504. 
230 Force, 570 F.Supp 1020. 
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concern.”231  Related to the assumption that there is a power differential between boys 

and girls and the boys would potentially harm the girls, the defendants also relied on 

generalized beliefs of strength differentials between males and females and claimed that 

boys would learn to dominate women.232  This conclusion is reached under the 

presumption that boys would win in any competition with a girl wrestler.  Again the 

defendants suggested that they were protecting females from males and even protecting 

the male athletes from themselves, therefore keeping females out of wrestling was a 

logical solution.     

In addition to the safety concerns the defendants also relied on problems male 

coaches have with female wrestlers, including locker room conflicts at meets233 and, as 

seen in NOW, the fact that treating injuries may involve touching the athlete’s chest and 

other parts of her body.  Related to the potential touching that occurs between coach and 

athlete, the defendant cited the fear of sexual harassment lawsuits.  These arguments in 

Adams create an explicitly sexualized female athlete. 

The argument in Adams v. Baker abruptly departed from those made in the 

previous cases.  While it can be argued that protection of manhood, masculinity, 

citizenship and femininity were moral objections to female participation on male sports 

teams, the defendants in Adams v. Baker cited sexual morality as a basis for prohibiting 

girls from joining the wrestling team.  Parents had complained to the superintendent and 

                                                
231 Adams, 919 F.Supp. at 1504 (citing Force, 570 F.Supp. 1020). 
232 They could have easily taken the perspective that training and competing with girls would teach boys 
and girls how to work together and mutual respect.  See NOW, 127 N.J.Super. at 529 (expert witness for the 
plaintiff argued that sex-integrated baseball would contribute to the mental health of children of both 
sexes). 
233 Due to the high number of competitors at wrestling meets generally both the girls and boys locker rooms 
are used to accommodate male athletes. 
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the school board that there were “moral and safety concerns with co-ed wrestling.”234  

These moral objections were based specifically on the fact that they believed that 

wrestling involved “improper touching” when between two individuals of opposite 

genders.235  

The defendants in Adams v. Baker built upon the arguments presented in earlier 

cases and claimed that the boys involved needed protection.  The defendants suggested 

that it was the boys’ right to decide whether or not they wanted to wrestle girls, not 

whether girls had the right to participate.  They claimed that the participation of girl 

wrestlers would lead to the disruption of the wrestling program.  In addition, they argued 

that male athletes would be embarrassed or humiliated or even refuse to participate if 

they lost to female opponent.236  These issues were presented as “rights” of the boy 

athletes that needed to be taken into consideration above and beyond girls’ rights of equal 

opportunity in athletics. 

The court in Adams did not look favorably on any of the arguments presented by 

the defendants.  First, the court did not accept the school district’s claim of hardship, as 

Adams wrestled the year before and was accommodated. Second, the court did not view 

potential disruptions and a “variety of inconveniences” as legitimate governmental 

interests.  Finally, the court quashed the school’s fear of sexual litigation and 

inappropriate contact and touching under the pretenses presented by the defense.  In 

summary the court found:   

                                                
234 Adams, 919 F.Supp. at 1501. 
235 Id.  It is interesting that the concern of “improper touching” is only between athletes of opposite genders 
and there is no concern of possible homosexual touching between male athletes. 
236 Id. at 1502.  Adam had competed with boys and had a win-loss record of 5-3 the previous season.  Three 
of Adam’s wins, however, came by forfeit as those boys had refused to compete against a girl. 
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A school district has an interest in avoiding sexual harassment 
litigation.  However, prohibiting female participation in activities 
is not substantially related to that goal.  The evidence before the 
court stated the obvious, that wrestling is an athletic activity and 
not a sexual activity.  There is no reason to suspect that girls who 
seek to join the wrestling team would be likely mistake the contact 
which is inherent in the sport for sexual misconduct.  A school 
district best avoids sexual harassment litigation by acting to 
prevent sexual harassment rather than excluding females from 
participating in activities.237 

 
The court’s dismissal of the sexual components used by the defendants did not end the 

sexualization of female athletes.  For example, the 2004 documentary Girl Wrestler238 

presents a perspective relatively unchanged from the 1996 Adams v. Baker case.  In the 

film young boys and parents discuss the sexual nature of the sport, citing “sexually 

explicit” wrestling moves, such as the “all-nighter” and the “honeymooner,” as reasons to 

keep wrestling a male-only domain.  One scene shows a young female wrestler looking at 

a t-shirt that depicted figures in sexual positions and said “Co-Ed Varsity Wrestling.”  

Girl Wrestler also discusses how wrestling, like other traditionally male sports, is 

used as a means to teach boys masculinity and “how to be a man.”  What is troubling to 

many individuals in the film is not the type of masculinity that young boy wrestlers were 

learning, but rather that the girls who wrestled were “aggressive.”  The film demonstrates 

that as girls cross the gender boundary in sport, they also challenge societal ideals of what 

good girls should be.  As in Adams, male wrestlers, coaches and their parents were 

concerned with the prospect of a boy being beaten by a girl.  One teenage male wrestler 

                                                
237 Id. at 1504. 
238 GIRL WRESTLER, (Women Make Movies 2004). 
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stated, “I’d hang up my singlet and never wrestle again.”239 Here, it is clear that the fact 

that a girl might win in athletic competition is in itself a threat. 

 

Mercer v. Duke University 

Mercer v. Duke University was slightly different from any of the former cases.  

The plaintiff, Heather Mercer, was allowed to try out for the Duke University football 

team as opposed to being prohibited from trying out in the first place.240  The fact that 

Duke University, a Division I-A university, initially allowed Mercer to participate shows 

significant changes in cultural perceptions of females as athletes in comparison to those 

present at the time of NOW v. LLB.   After Mercer made the team but was later was cut 

from the she filed suit against Duke claiming sex discrimination under Title IX.  Duke’s 

response departed from the previous models of female inferiority presented in the other 

cases.  Instead of attacking Mercer as a female and having her gender disqualify her as an 

athlete, Duke attacked Mercer’s personal athletic skills.  Duke argued that Mercer was a 

weak player and was provided with more opportunities than a male of equal skill would 

have been allotted.241  Duke notably does not claim an intrinsic inferiority of females 

generally, but rather of Mercer specifically.  Further these arguments suggest the 

university and its staff were doing Mercer a favor and extended themselves beyond what 

was reasonably required.   

                                                
239 Id.  
240 As mentioned earlier, the CSE functions as an affirmative defense and thus, Duke did not have to allow 
Mercer to play football.  This case established that if a school allows a female to try out for a men’s contact 
sports team then the school can no longer use the CSE as an affirmative defense for gender discrimination. 
241 Welch Suggs, Will Female Kicker's Legal Victory Reshape Gender Roles in Athletics?, THE CHRONICLE 
OF HIGHER EDUCATION, October 27, 2000, A53 [hereinafter Female Kicker]. 
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The precedent at the time of Mercer favored plaintiffs in Title IX cases and courts 

were ruling in favor of expanding opportunities to women athletes.242  Therefore, it can 

be assumed that Duke saw the limited potential for a favorable ruling if they based their 

defense on essentialized images of the female gender.  Instead Duke attempted to 

construct and present their defense in a gender-neutral manner and focused specifically 

on Mercer as an athlete.  Duke also argued that, because of her gender, she was given 

more opportunities than one of her similarly situated male counterparts would have 

received in the same situation. This argument is significant because it shows the progress 

of Title IX.  Instead of arguing Mercer did not belong because she was a woman, they 

argued that she had more opportunities than her male counterparts.   

The media attention surrounding Mercer contributed to a pro-defendant 

prospective and was implicitly critical of women crossing gender boundaries in sport.  

The Duke football coach was made out as a victim.  He was characterized as a “nice guy” 

who was only trying to “help.”243  Duke created a picture of an “innocent” coach and 

suggested that the female athlete did not really want to play football but really had 

ulterior motives.244  Looking beneath Duke’s façade of a gender-neutral argument and the 

related media accounts, it is apparent that underlying beliefs about women and girls in 

sports had not shifted significantly in the 30 years since NOW v. LLB.  Duke still 

represents the belief that females still were not good enough to play and that men were 

                                                
242 Cohen v. Brown Univ., 101 F.3d 155 (1st  Cir., 1996); Pederson v. La. St. Univ., 912 F.Supp 892 
(M.D.La., 1996); Cook v. Colgate Univ., 802 F.Supp. 737 (N.D.N.Y., 1992); also see Kelly, 35 F.3d 265 
and Williams II, 998 F.2d 168. 
243 Suggs, Female Kicker, supra note 241. 
244 Id.  
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physical superior in size, strength, speed, and over all domination in sport; most 

importantly, football was still a “male” domain.245   

Like wrestling, football is listed specifically as contact sport in the CSE and thus 

the exception to Title IX applies.  Unlike Adams, however, the defendant allowed the 

plaintiff to tryout for the single sex contact sport team, thereby eliminating the CSE as an 

affirmative defense, thus making Title IX fully applicable to the plaintiff’s claim of sex 

discrimination.  Mercer held that once Mercer was allowed to join the football team, 

Duke was bound to Title IX and to provide her with the same opportunities as male 

players.246  Mercer was appealed and affirmed in 2002.247 

The verdict in Mercer may have long standing implications for women trying to 

enter traditionally male sports.   Mercer could further reinforce standing gender lines in 

sport as the fear of potential litigation may prompt coaches and schools to not allow 

female athletes to try out or participate on male athletic teams.  The Mercer verdict also 

raises the question as to why schools are only bound to gender equity under Title IX only 

after the introduction of female athletes to male athletic teams rather employing an equal 

protection interpretation.  This question will be the subject of the next chapter through a 

constitutional analysis of the CSE.  

 

Summary 

This analysis of National Organization for Women v. Little League Baseball, 

Hoover v. Meiklejohn, O'Connor v. Board of Education of School District 23, Adams v. 

                                                
245 Id.  
246 Mercer II, 190 F.3d at 648. 
247 Mercer v. Duke Univ., 50 Fed. Appx. 643 (2002). 
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Baker, and Mercer v. Duke University exposes dominant cultural ideals of femininity, 

masculinity and the acceptability of females as athletes.  These cases illustrate how 

society has reacted towards challenges to the traditional gender roles for men and women.  

Additionally, these cases highlight the link between sport, masculinity, and American 

manhood and the lengths to which men were willing to go to keep sport and athleticism a 

male-only domain.  The court records revealed that even thirty years after Title IX was 

passed in 1972, women in 2002 still faced strong resistance to full and equal access to 

sport.  Women and girls who wished to participate in traditionally men’s sports were 

subjected and remain subjected to accusations of physical inferiority and their bodies’ 

were depicted as threats.  Thus, it was for the female athlete’s protection and the sake of 

the future of both men and women’s sports that women’s access to particular sports 

was/is limited.  

As the plaintiff’s claims are based in a challenge to the status quo, the arguments 

used by defendants demonstrate the social climate toward women’s athletics and female 

athletes at the time of the case.  Within the defendant’s arguments there is a reliance on 

images and descriptions of women’s bodies, essentialized views of women’s athleticism 

(or rather a lack thereof), morality, separate spaces for men and women as necessary for 

proper gender socialization, and the risk of litigation.   Because the defendant is 

defending the status quo, the focus on the reasons for female exclusion provide a means 

to better understand the current cultural perception of females as athletes at the time of 

the cases.   
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Most often the defendants’ reasoning for the exclusion of female athletes is 

reflective of gender stereotypes and cultural fears of transgressing gender norms.  These 

cultural fears and stereotypes are more prominent within the defendants’ arguments 

because the defendants are attempting to maintain the status quo while the plaintiff is 

challenging the current notions of “appropriate” gender behavior.  In the cases described 

below, the plaintiffs are confronting traditional ideals of femininity and what it means to 

be a woman as well as what it means to be a man and masculine.  Through an analysis of 

these court cases and the media, cultural and social gender ideals are evident. It is clear 

that the court is not a neutral objective body; rather it is another facet of society made up 

of individuals.  Whether judges or lawyers or parties to the case, these individuals bring 

to the court their own biases and beliefs and societal norms are reflected within court 

opinions.  

In cases brought by female athletes seeking to gain access to male sports teams, 

the arguments presented by and in support of the defendants are weighted with fear as 

traditional gender roles and the boundaries of the male domain of sport and athletics are 

challenged.   These cases bring to the forefront social and cultural biases regarding 

female participation in athletics and particular in traditionally male sports.  In addition, 

the arguments used by those opposed to the introduction of female participation reflect 

the interpretation of Title IX at the time of each case.  In other words, the defendants 

manipulate their arguments based upon the standards of implementation and enforcement 

of Title IX in place at the time in which the case took place.  While many presently 

believe that equality between men and women in sports has been achieved through Title 
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IX, or that Title IX now “reverse discriminates” against men248, this analysis shows that 

female athletes still face many social, cultural and political obstacles that prevent women 

from fully achieving gender equality in sport regardless if the team is male or female.  

                                                
248 Those that believe that reverse discrimination is occurring with in the Title IX context argue that in 
efforts to provide women with equal opportunity men are being denied opportunities previously available 
to them (e.g. cutting male sports teams).  Additionally, they believe that allowing women on men’s teams 
while not allowing men on women’s teams is also discrimination.  See Williams II, 998 F.2d 168. 



 
 

76 

CHAPTER 4 
IMPEDIMENT: The Contact Sports Exemption of Title IX 

 
 
 

As discussed in the previous chapters, the intent of Title IX of the 1972 Education 

Amendments was to provide females with equal opportunity and access to educational 

opportunities, including athletics, equal to their male peers.  Approximately eight years 

after Title IX was passed, HEW249 provided an interpretation of and regulations for 

interpreting the law, which contained the Contact Sports Exemption (CSE).  The CSE 

provides an affirmative defense for educational institutions; it can prevent women from 

entering many sports that have been traditionally reserved for males because those sports 

are “contact sports.”  The CSE is blatant sex discrimination within the interpretive 

regulations of Title IX and can bring an abrupt end to proceedings in which females are 

trying to gain access to traditionally male sports or to male sports teams. 

In this chapter I argue that the CSE is a violation of equal protection and goes 

against the spirit of Title IX of the 1972 Education Amendments.  I offer a two-tiered 

analysis of the CSE. The first tier challenges the CSE clause at the federal court level, 

and the second challenges the clause at the administrative agency level, and aimed at the 

agency responsible for the enforcement of Title IX, the Department of Education (ED).  I 

also argue that the CSE reinforces and perpetuates dominant cultural views of femininity 

and masculinity and of females as (non) athletes.  Preventing women from participating 

in certain sports reinforces the notions of a “weak” female and a “strong” male.  The 

separation preserves certain sports as “male” and “masculine” while keeping women 

                                                
249 HEW was the administrative agency in charge of enforcing Title IX until 1980.   
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“feminine” and stuck on the sidelines.250  Lastly, I consider the current make-up of the 

United States Supreme Court, and the implications this has on the likely success of a 

challenge to the CSE.  

 

Equal Protection 

 Because a Title IX claim can be defeated with the CSE, a plaintiff may instead rely 

on the Equal Protection Clause of the 14th Amendment when seeking access to a contact 

sport.251  The Equal Protection Clause provides that "no state shall . . . deny to any person 

within its jurisdiction the equal protection of the laws."252  The constitutional standard for 

equal protection analysis when a statute contains a quasi-suspect253 classification, such as 

gender, is intermediate scrutiny.254  Intermediate scrutiny requires that the classification 

must be substantially related to the achievement of an important governmental objective.  

Additionally the classification cannot be based on gender stereotypes.255  Rather, 

classification must be based on real and substantial differences.  

 When considering a gender-based classification under intermediate scrutiny, a 

statute will be upheld if the classification is not “invidious but rather realistically reflects 

                                                
250 See BARLETT , supra note 24. 
251 Sangree, supra note 17, at 389. Exclusion from the team is enough to trigger both Title IX and equal 
protection claims. For an equal protection claim to arise under a purely procedural process the plaintiff 
would allege a violation of Title IX and anticipate the university responding with the CSE as an affirmative 
defense.  Once the university raises the CSE as an affirmative defense, the plaintiff would then argue that 
the CSE is a violation of her equal protection rights.  This formal procedural process is unnecessary, 
however, because a plaintiff would have basis for federal jurisdiction whether she files her equal protection 
and Title IX together or separately. 
252 U.S. CONST. amend XIV. 
253 A quasi-suspect classification is on based upon gender or legitimacy.  BLACK’S LAW DICTIONARY (8th 
ed. 2004). 
254 Craig v. Boren, 429 U.S. 190 (1976).   
255 See Hogan, 458 U.S. at 724-25; Frontiero v. Richardson, 411 U.S. 677, 684-85 (1973); Force, 570 
F.Supp. at 1024. 
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the fact that the sexes are not similarly situated in certain circumstances.”256  Laws that 

distinguish between the genders based on real physical differences and that are 

substantially related to a governmental interest do not violate equal protection.257  In 

Michael M. v. Superior Court of Sonoma County the Court addressed the constitutionality 

of a California statutory rape law, which differed in its application to men and women.  

The law was upheld because it distinguished between men and women based on the 

difference between how they experience pregnancy.258  On the other hand, Justice 

Stevens stated that a “state is not free to make overbroad generalizations based on sex 

which are entirely unrelated to any differences between men and women or which 

demean the ability or social status of the affected class.”259  He concluded that gender 

based classifications may not be based on administrative conveniences nor on “archaic 

assumptions about the proper roles of the sexes.”260  If the statute fails intermediate 

scrutiny, then it is in violation of the Equal Protection Clause.  By its clear language, the 

CSE allows schools to distinguish and separate athletes based on their sex.   

 Arguably, a possible objective of government is to protect individuals from harm.  

However, with the CSE the government is only excluding women.  Protecting women, by 

                                                
256 Michael M., 450 U.S. at 464 (distinguished between males and females who engaged in under-age 
sexual activity arguing that due to biological reasons men and women are differently situated because of 
their risk of becoming pregnant); see also Reed v. Reed, 404 U.S. 71, 76 (1971) (gender based 
classifications upheld if it bears a “fair and substantial relationship” to legitimate state ends); Craig, 429 
U.S. at 197 (requires a “substantial relationship to “important governmental objectives”). 
257 See Int'l Union, 886 F.2d 871 (holding that there may be differing treatment of men and women based 
on real physical differences); Michael M., 450 U.S. at  471 (concluding that when women become pregnant 
they suffer disproportionately than the man who impregnated her); Craig, 429 U.S. at 203 (Powell, 
concurring) (holding that differences in the incidences of drunken driving among males and females 
between the ages of 18 and 21 was insufficient to support the gender-based discrimination). 
258 Michael M., 450 U.S. at 464. 
259 Id. at 478 (Stevens, concurring).  
260 See Frontiero, 411 U.S. at 684-85 (plurality opinion). 
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itself, is not a valid reason to differentiate between males and females.261  Protecting 

some women and girls from injury has been repeatedly rejected262 as a legitimate reason 

to exclude all of them from activities.  In Force v. Pierce City, Judge Roberts, writing for 

the court, dismissed the defendants’ argument that female athletes were at a higher risk of 

injury.  Judge Roberts found that “a ‘typical’ (i.e. average) 13 year-old female would in 

fact, to some degree, have a higher potential for injury in mixed-sex football than would a 

‘typical’ (i.e. average) 13 year-old male…. The problem is that not all 13 year-old 

females are ‘typical,’ no more than just as all 13 year-old males are ‘typical.’”263 Using 

Judge Roberts' logic, a law based solely on competitive skill would not be overbroad in 

its application.  The law would not exclude female athletes who are as equally capable of 

participating in contact sports as their male counterparts.  Similarly, the competitive skill 

clause alone also would weed out males who are not capable of playing, preventing an 

under inclusive application. 

 Therefore, the first question is whether the exclusion of women substantially 

furthers the goals of the statute.264  If HEW’s goal was not to protect females, then there 

was no legitimate need for the differentiation between teams that are based upon 

                                                
261 See United States v. Virginia, 518 U.S. 515 (1996) (rejecting the argument that the Virginia Military 
Institute should remain a male-only institution because it was too rough for women); Force, 570 F.Supp. at 
1030 (holding that protecting a female or concern for her safety is insufficient to exclude females from 
eighth grade football); UAW v. Johnson Controls, Inc., 499 U.S. 187 (1991) (finding sex discrimination 
where the employer required the sterilization of female employees to protect fetuses from workplace harm). 
262 Miss. Univ. for Women, 458 U.S. at 724; Frontiero, 411 U.S. at 684-85. 
263 Force, 570 F.Supp. at 1028-29; In Williams the court found that physiological differences between the 
sexes was immaterial when addressing the issue of equal opportunity.  See Williams v. Sch. Dist. of 
Bethlehem, 799 F.Supp. 513, 521 (1992). 
264 See Rostker v. Goldberg, 453 U.S. 57 (1981). The court upheld the law excluding women from 
conscription based on the reasoning that women were not allowed in combat.  The court did not address 
whether there was an equal protection issue by excluded women from combat, instead the court differed to 
the expertise of the military.  
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competitive skill and teams that are contact sports.265  In Force v. Pierce City the plaintiff 

sued the school district because it prevented her from trying out or participating on her 

school’s eighth grade football team.  The School Board expressed concern over the 

precedent allowing Force to participate would set, including the possibility that girls 

would want to participate at the high school level and that there was a potential safety 

risk for females competing in contact sports with males.266  Although the defendant 

agreed that the plaintiff would be a good football player and would have no problem 

playing if permitted, the concern was that the same allowance would then have to be 

made for other girls as well.267  The court held that this “safety of others” argument 

would “prevent any female from playing . . . football – including those who could play 

safely.”268  Additionally, the argument “is not applied to males at all, even to those who 

could not play safely.”269  The court concluded that this over-inclusive and under-

inclusive application “suggests the very sort of well-meaning but overly ‘paternalistic’ 

attitude about females which the Supreme Court has viewed with such concern.”270  

Other courts also have concluded that the “[Equal Protection Clause] requires girls to be 

judged on ability” rather than on their gender.271  In the words of Professor Deborah 

Rhodes, “There is no ‘generic woman,’ or any uniform ‘condition of women.’ To divide 
                                                
265 Another possible reason was to preserve certain sports as male domain and prevent females from 
entering sports most closely associated with masculinity.  This reasoning too goes against the purpose and 
intent of Title IX.   
266 Force, 570 F.Supp. at 1023. 
267 Id. 
268 Id. at 1029. 
269 Id. 
270 Id. referencing the following passage from Frontiero: “There can be not doubt that our Nation has had a 
long and unfortunate history of sex discrimination.  Traditionally, such discrimination was rationalized by 
an attitude of ‘romantic paternalism’ which, in practical effect, put women, not on a pedestal, but in a 
cage.” Frontiero, 411 U.S. at 684.   
271 Sangree, supra  note 17, at 395; see Lantz, 620 F.Supp. at 666.  The Lantz court declined to address the 
sex discrimination present in the regulations of Title IX.  Id. 
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the world solely along gender lines is to ignore ways in which biological constraints are 

experienced differently by different groups under different circumstances.”272  

 Thus, the key question is whether men and women in fact are differentially situated 

in sport. The assumption of “real difference” here is one that needs to be challenged.  

Discussions of sex and gender often take place within a dichotomous structure (what is 

male is not female and vice versa) rather than a social-constructionist model.273  While 

female and male bodies may be different, they are different primarily because of the 

“social practices and expectation of how girls and boys, women and men, should look 

and act” and these differences are presented as “natural, physical, universal, 

transhistorical and permanent facts” rather than the creation of society perpetuated by 

disciplines such as science, medicine and sport.274  Despite assumptions to the contrary, a 

physically fit 135 pound female is at no more of a disadvantage that a physically fit 135 

pound male on a football field.   The sole differences between these two bodies are the 

socio-cultural ideals of what female and male bodies should and are capable of.  As the 

Force court notes in its comparison of thirteen year-old females and males,275 the 

distinctiveness and commonality between the sexes and the unity and diversity among 

their members are often overlooked.276   Judge Roberts pointed out that Pierce City 

School District “permits any male to compete in football regardless of his size, speed, 

                                                
272 Deborah L. Rhode, Feminist Critical Theories, 42 STAN. L. REV. 617, 624-25. 
273 Social-construction is the theory that what appears to be natural may be the invention of society or 
culture. See generally Candace West & Don H. Zimmerman, Doing Gender, in GENDER:  A SOCIOLOGICAL 
READER, (Stevi Jackson & Sue Scott ed. 2002); See also BUTLER, supra note 72, at 12-13. (“’[T]he body’ 
appears as a passive medium on which cultural meanings are inscribed or as the instrument though which 
an appropriative and interpretive will determines a cultural meaning for itself.”)  
274 LORBER, supra note 56, at 4; see also Butler, supra note 72, at 12-13. 
275 See infra pp. 79. 
276  Rhode, supra note 272, at 626.  
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body type, lean body mass, fat body mass, bone structure, “Q” angle measurement or any 

other factors which might have a bearing on his potential for injury.”277 Other courts have 

also dealt with whether males and females are truly differently situated and have rejected 

the CSE and similar laws that assume an inherent difference in physical capabilities 

between the sexes.   

In Lantz v. Ambach278 a sixteen-year-old female student attempted to try out for 

her high school football team.  Her efforts were blocked by a New York state regulation 

that mirrored the CSE.  The regulation stated: “There shall be no mixed competition in 

the following sports: basketball, boxing, football, ice hockey, rugby and wrestling.”279  

The court in Lantz held that the regulation’s operation was too broad and ordered that the 

plaintiff be allowed to try out for the football team based on the same standards that are 

applied to the male candidates.280  The defendants made a three-fold argument.  First, 

they offered data establishing that “as a general rule . . . [male] students (age 15-18) are 

more physically developed, stronger, more agile, faster and have greater muscular 

endurance than their female counter parts.”281  Second, the defendants offered medical 

opposition to girls’ participation in the sports due to the risk of injury.282  Finally, 

defendants argued that it made no difference that some of the girls who wished to play 

football were more physically fit than some of the boys on the team.  The court 

concluded as follows:  
                                                
277 Force, 570 F.Supp. at 1028-29.  
278 The court avoided the Title IX question because at the time of the case Grove City was good law.  Under 
Grove City to violate Title IX the sex discrimination must occur in the specific program that receives the 
federal funds.  See Grove City Coll., 465 U.S. at 555. 
279 8 N.Y.C.R.R. § 135.4(c)(7)(ii)(c)(2) (cited by Lantz, 620 F.Supp. at 664). 
280 Lantz, 620 F.Supp. at 665-66.  
281 Id.at 665. 
282 Id.  
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[I]t does make a difference because the regulation excludes all 
girls.  No girl – and simply because she is a girl – has the chance to 
show that she is as fit, or more, to be on the squad as the weakest 
male member.  Where such cases exist, the regulation has no 
reasonable relation to the achievement of the governmental 
objective.  In such a case, the effect of the regulation is to exclude 
qualified member of one gender “because they are presumed to 
suffer from an inherent handicap or to be innately inferior.”283  

 
That is, classification by gender must be based on a real, not stereotypical, reason that is 

related to an important governmental objective.  In Rostker v. Goldberg the Supreme 

Court found a real and substantial reason to exclude women from conscription because 

women were not allowed in combat;284 in Frontiero v. Richardson, however, they 

rejected the notion that “man is, or should be, woman’s protector or defender.”285 Under 

Frontiero, the government cannot argue that preventing harm to female athletes is an 

important governmental objective. The inclusion of the contact clause and the 

segmentation of competitive skill and contact sports suggest an underlying desire to keep 

women out of contact sports.  A law without the contact sports exception would be just as 

effective.  Consequently, neither of the two possible explanations for the CSE can survive 

constitutional scrutiny.  Frontiero conclusively eliminated a possible Congressional 

objective to protect one gender from particular activities.  Second, it established that 

when individuals are similarly situated, they must be treated equally under the Equal 

Protection Clause.  

 
 

                                                
283 Id.; see Miss. Univ. for Women, 458 U.S. at 725.  
284 The Court did not consider whether the exclusion of women from combat was in itself an equal 
protection problem.  Rather the Court deferred to the expertise of the military to determine appropriate 
combat rules. Rostker, 453 U.S. at 57. 
285 Frontiero, 411 U.S. at 684.   
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Agency Deference 
 

The second option a plaintiff may have in challenging the CSE is to file a claim 

with Department of Education (ED). When an agency interprets a statute, courts will 

generally grant deference to the agency’s interpretation.  Because the CSE is an agency 

interpretation of Title IX, deference must be considered when addressing the 

constitutionality.   Agency deference is reviewed under the Chevron Doctrine, from 

Chevron U.S.A., Inc. v. NRDC.286  The Chevron analysis has two steps and the second 

step is only reached if the first is not satisfied.  First, if Congress has directly spoken to 

the precise question at issue or if Congress’ intent is clear, then no deference is granted 

and no further analysis is required.  If however the intent is not clear, then the second 

question is whether Congress explicitly left a gap.  If an explicit gap is found, then the 

agency interpretation prevails unless it is arbitrary, capricious, and manifestly contrary to 

statute.  If Congress implicitly left a gap, then the agency interpretation prevails if it is 

reasonable.287  

The CSE of Title IX should not move past the first test of the Chevron Doctrine.  

Congress spoke directly to the issue at hand.288  There is no ambiguity in the language of 

Title IX it clearly states: “No person . . . on the basis of sex, be excluded from 

participation in, be denied the benefits of, or be subjected to discrimination under any 

education program or activity . . .”289 (emphasis added).  The textual canons of statutory 

                                                
286 Chevron U.S.A., Inc. v. NRDC, 467 U.S. 837 (1984). 
287 Id. 
288 See U.S. West, Inc. v. Fed. Commc'n. Comm'n, 182 F.3d 1224, 1231 (1999) (i.e. when Congress has 
spoken to the precise question at issue, the court must give effect to the express intent of congress.) 
289 Title IX § 1681. 
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interpretation are helpful here.290  The use of the word “any” implicates mandatory versus 

discretionary language rule (generally used for “may” and “shall”).  When a statute uses 

mandatory language, there is no discretion to take into account other factors.291  Congress 

chose the word “any” rather than “some” or “most”, which directs those interpreting Title 

IX to apply its scope to all programs and activities.  Excluding certain programs or 

activities -- in this case contact sports -- from the coverage of Title IX is contrary to the 

express intent of the statute. Thus, no deference should be granted to the CSE of HEW’s 

regulations and interpretations.   

While Congress did not speak directly to the issue of contact sports, congressional 

intent is clear. Although the courts afford agencies broad deference interpreting a statute 

they are charged to administer, the agency must interpret and enforce the statute in a 

manner that is true to Congress’ intent.292  The limited legislative history relating to Title 

IX’s application to athletics provides sufficient evidence that it was Congress’ intent to 

create and implement a statute that would serve a remedial purpose of ending sex 

discrimination, whether de jure or de facto, in educational institutions.  Additionally, as 

mentioned above, Title IX was modeled after Title VII, which includes athletics in its 

coverage.  

                                                
290 See WILLIAM N. ESKRIDGE, PHILIP P. FRICKEY, ELIZABETH GARRETT, CASES AND MATERIALS ON 
LEGISLATION: STATUTES AND THE CREATION OF PUBLIC POLICY 818-920 (3d ed. 2002). 
291Id. at 828.  
292 U.S. West, 182 F.3d at 1236;  see also Harvey v. Veneman, 396 F.3d 28, 42 (2005) (deference to an 
agency interpretation is inappropriate not only when it is conclusively unconstitutional, but also when it 
raises serious constitutional questions);  Williams v. Babbitt, 115 F.3d 657, 662 (1997). (holding that courts 
are required to scrutinize constitutional objections to particular agency interpretations skeptically.  Only if 
the agency’s interpretation raises serious constitutional concerns may a court refuse to defer to the agency’s 
statutory interpretation.). 
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In Kelly v. Board of Trustees the plaintiff alleged the University of Illinois 

violated Title IX and equal protection when it eliminated the men’s, but not the women’s, 

swimming program.293   Kelly was based on a challenge to § 106.41(a), a reiteration of 

the language of Title IX within the regulation, and § 106.41(c), which establishes factors 

to be considered when determining whether equal opportunity has been provided to men 

and women.  It did not challenge the CSE §106.41(b).   As swimming is clearly not a 

contact sport, the CSE should not have been a factor in the court’s decision as to whether 

the elimination of the men’s swimming program violated Title IX.  However, rather than 

upholding that the statute created a policy that condoned the exclusion of female athletes 

from certain sports based on preconceived gender roles, the Seventh Circuit included 

dicta on the CSE to justify its holding. It further concluded that the CSE was “neither 

‘arbitrary… [n]or manifestly contrary to the statute.’”294 

If Congress intended to exclude certain sports or certain types of sports, then 

Congress could have made those exclusions explicit within the language of Title IX.  

Congress did not make any such exclusion because to do so would have gone against the 

purpose and intent of the statute.  Congress did intend to give women access to 

opportunities that had been previously limited.   Judge Cummings, writing for the 

Seventh Circuit, stated, “Congress would indeed be surprised to learn that Title IX 

mandated co-ed football teams.”295  This is analogous to claiming that Congress intended 

equal opportunity for women within education except for fields that involve science, and 

                                                
293 Kelley, 35 F.3d at 267.  
294 Id. at 270. 
295 Id. at 271, n. 5.  
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would be surprised to learn that Title IX mandated co-ed engineering.296  The application 

of Title IX to athletics should be no different than its application to science, and to treat it 

differently is arbitrary and manifestly contrary to the intent of the statute.  

The CSE interpretation of Title IX also raises constitutional problems under equal 

protection.  The constitutional question should have been avoided entirely. There was no 

constitutional question prior to HEW’s CSE policy interpretation.  Former Chief Justice 

Hughes stated: “…it is a cardinal principle that this court will first ascertain whether a 

construction of the statute is fairly possible by which the question must be avoided.”297  

The constitutional issue arose only with the introduction of the CSE, which excluded 

contact sports from the breadth of Title IX’s coverage. 

A possible argument exists that Congress created an implicit gap in Title IX two 

years after its enactment when the Javits Amendment gave authority to HEW to develop 

regulations for the implementation of Title IX.  If Congress did create a gap and, thus, 

afforded power to HEW, then the degree of agency discretion that is acceptable varies 

according to the scope of the power congressionally conferred.298  The Javits 

Amendment, however, allowed HEW to take into consideration “the nature of particular 

sports,”299 not to exclude particular sports entirely.  When providing deference to an 

agency under Chevron, the more formal the process the agency uses during the regulation 

making, the more deference the agency will receive.300  Prior to the passage of its 

                                                
296 See id.  
297 Crowell v. Benson, 285 U.S. 22, 62 (1932). 
298 See Loving v. United States, 517 U.S. 748, 772-73 (1996); Chevron U.S.A., 467 U.S. at 862. 
299 Pub.L. 93-380, 88 Stat. 484, 612 (1974); Kelley, 35 F.3d at 268. 
300 See United States v. Mead Corp., 533 U.S. 218, 229-31 (2001); Skidmore v. Swift & Co., 323 U.S. 134, 
140 (1944). 
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regulations, HEW received and reviewed over 700 comments and visited eight 

universities to see how the proposed policy and other alternatives would apply in 

practice.301  

In Miami University Wrestling Club v. Miami University the Sixth Circuit 

addressed agency deference for regulation 34 C.F.R. § 106.41.  The plaintiffs were 

challenging the enforcement regulations (i.e. the three-part test), not the CSE.  The 

plaintiffs contended:  (1) the 1979 Policy Interpretation302 was not entitled to deference; 

(2) even if the Policy Interpretation is entitled to some deference, it is not persuasive 

interpretation of Title IX.303  Because the court granted deference, the regulation and 

interpretation should be afforded controlling weight unless arbitrary, capricious or 

manifestly contrary to the statute.304   This holding, however, does not prevent a future 

challenge to the CSE.  In Miami the attack on Title IX was collateral rather than direct, 

and therefore the court did not address the Constitutional issue nor the level of scrutiny 

under the sex discrimination claims.305  Additionally, the Sixth Circuit found that 

Congress had not spoken directly to the direct question at issue;306 rather it was based on 

a “permissible construction of the statute.307  The Sixth Circuit held that the Policy 

Interpretation was entitled to deference in part due to the formal comment period.  The 

court relied on the formal process during the policy-making period.  If there was a direct 

                                                
301 Miami Univ. Wrestling Club, 302 F.3d at 612. 
302 This 1978 Policy Interpretation (i.e. the three-part test) was to encourage self-policing. HEW also 
solicited public comment. See id. 
303 Id.at 614-15.  
304 Chevron U.S.A., 467 U.S. at 844. 
305 Miami Univ. Wrestling Club, 302 F.3d at 614. 
306 In Miami the contended issue was whether Title IX, the regulations or the policy interpretation were a 
violation of the male athletes’ equal protection rights. Id. 
307 Id. 
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attack on the constitutionality of the CSE, deference could not be found reasonable, as it 

is unreasonable, capricious, and manifestly contrary to Title IX.308  

If the statute is "silent or ambiguous" with respect to the issue, then the court must 

defer to a "reasonable interpretation made by the administrator of an agency.”309  Again 

the statute is not silent or ambiguous but rather is perfectly clear that discrimination is not 

permitted in any program or activity. Congress delegated to HEW the responsibility to 

determine the standards governing Title IX. The Chevron doctrine provides interpretive 

power to an agency to “elucidate a specific provision of a statute by regulation” where 

Congress has delegated the agency the power to do so.  Under Chevron, the resulting 

regulations should be given “controlling weight unless they are arbitrary, capricious, or 

manifestly contrary to the statute”310 However, even if the CSE is analyzed under the 

second Chevron test, the interpretation is “manifestly contrary” to the intent and the 

unambiguous language of Title IX and certainly is not reasonable.311 

However, even if the agency’s interpretation is granted deference, which has been 

the case for the CSE,312 a problem arises if the agency interpretation is unconstitutional. 

Deference to an agency interpretation of a statute is inappropriate not only when it is 

conclusively unconstitutional, but also when it “raises serious constitutional 

                                                
308 Id.at 615; see Chevron U.S.A., Inc., 467 U.S. at 844. “…[A] court must give effect to an agency's 
regulation containing a reasonable interpretation of an ambiguous statute… Interpretations such as those in 
opinion letters, like interpretations contained in policy statements, agency manuals, and enforcement 
guidelines, all of which lack the force of law, do not warrant Chevron-style deference. Interpretations 
contained in formats such as opinion letters are entitled to respect, but only to the extent that those 
interpretations have the power to persuade.” Christensen v. Harris, 529 U.S. 576, 586-7 (2000). 
309 Whitman v. Am. Trucking Ass'n, 531 U.S. 457 (2001) (citing Chevron U.S.A., 467 U.S. at 844). 
310 Chevron U.S.A., 467 U.S. at 844. 
311 See Id. 
312 See Miami Univ. Wrestling Club, 302 F.3d at 615; Horner v. Ky. High Sch. Athletic Assn., 206 F.3d 
685, 694 (2000); Kelley v. Bd. of Trs., 35 F.3d at 270-71; Cohen II, 991 F.2d at 895; Williams, 998 F.2d at 
171. 
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questions.”313  Either one of these tests can be satisfied.  The agency’s interpretation of 

CSE is a violation of equal protection.314  When an interpretation is unconstitutional, an 

agency should not be granted deference.  While an agency’s interpretation of a statute 

does not need to be “ the only reasonable or most reasonable interpretation,” it cannot be 

unconstitutional.315   

A canon of statutory interpretation provides guidance to courts on issues that 

would raise constitutional problems.  Under the canons of statutory interpretation, when 

the validity of a law is in question and there is a question as to the constitutionality, the 

constitutional question will be avoided whenever it is fairly possible.316  The 

constitutional canon further directs courts to interpret the statute to avoid the 

constitutional problem unless that interpretation is plainly contrary to the intent of 

Congress.317  

Not only must the agency interpretation be within the bounds of the statute, but 

the court also may only defer to the agency when the interpretations are within the 

bounds of the agency’s expertise.318  The deference afforded by the courts to the 

administrative agency is limited to the agency’s area of expertise.  Neither HEW’s nor 

ED’s area of expertise is in the area of physiology or the capabilities of male and female 

athletes.  Gender based classifications are only allowable if based on of real physical 

                                                
313 U.S. West, 182 F.3d at 1231. 
314 In Miami University Wrestling Club the court held the CSE was not a violation of equal protection 
because the plaintiffs did not plead the equal protection question thereby waiving that argument.  Many 
other courts have granted deference to the HEW/ED as the CSE is an administrative interpretation, again 
avoiding the equal protection issue.  See supra note 126. 
315 U.S. West,182 F.3d at 1231. 
316 See Crowell, 285 U.S at 62. 
317 U.S. West, 182 F.3d at 1231. 
318 Mass. v. Envtl. Prot. Agency, 127 S.Ct. 1438 (2007); see also U.S. West,182 F.3d at 1231.  
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difference, if the genders are not similarly situated, and if there is a “substantial 

relationship” to “important governmental objectives.”319  Individual players can be 

excluded based on individual skill or strength level but to exclude an entire group risks 

reinforcing the stereotype that women are weaker than and are in need of protection.320  

Within the CSE, HEW implicitly distinguishes between the genders based on perceived 

notions of one gender being more capable of and adept at handling contact sports.321  

 
Gender Roles and Norms and Their Applicability to Understanding the CSE 
 

In addition to legal and constitutional problems that are raised by the CSE, the 

current interpretation and application reinforce gender norms and relegate women in 

sport to a position of inferiority to their male counterparts.  As discussed, here is an 

accepted notion that “[m]en’s physical capabilities are . . . considered superior to 

women’s.”322   The reliance on the belief that men are inherently superior played into the 

development of sport as a male territory. This space is also kept male through reliance of 

the psychology of the genders, that girls and women are not interested in sports. 323  

Historical perceptions of appropriate gender roles and behavior have limited athletic 

opportunity for females.  For example, the court in Hollander v. Conn. Athletic 
                                                
319 See Craig, 429 U.S. 190.  
320 In Orr v. Orr the Supreme Court stated that the use gender classifications "carr[ied] the inherent risk of 
reinforcing the stereotypes about the 'proper place' of women and their need for special protection." 440 
U.S. 268, 283 (1979) (holding unconstitutional an Alabama statute requiring only husbands, but not wives, 
to pay alimony upon divorce). 
321 As women and girls have begun participating in sports, contact and otherwise, in increasing numbers the 
only significant difference in injuries sustained between males and females is in the occurrence of anterior 
cruciate ligament ruptures. U.S. Department of Health and Human Services, "Sports Injuries," (National 
Institute of Arthritis and Musculoskeletal and Skin Diseases, 2004).  I challenge gender basis for the 
difference in ACL injuries in another paper.  See Jennifer Croissant & Emily Schmit, Misplaced Focus:  
The Relationship between Sex Hormones and ACL Injury in Female Athletes, 1 J. INTERDISCIPLINARY 
FEMINIST THOUGHT no. 2 (2007). 
322 LORBER, supra note 56, at 3. 
323 See NOW, 127 N.J. Super 522. 
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Conference held that, “Athletic competition builds character in boys.  We do not need 

that kind of character in our girls . . .”324  As Judith Lorber notes,  “[u]p until recently 

boys were encouraged to join sports teams as sites for the development of competitive 

masculinity; girls were trained through physical education to maintain their 

femininity.”325  The CSE still reflects social ideals of proper gender behavior and suggest 

that biology alone creates gendered bodies that are inherently different and unequal.326 

 The CSE is in itself a historical perception of what female athletes were and what 

women were capable of in athletic competition.  In International Union v. Johnson 

Controls, Inc., the court again reflects a biased perception of female role in sport and 

compares the ability to compete in contact sport with the ability to bear children.327  

Judge Coffey asserted “the risk of injury to women from contact sports is based upon the 

recognized innate physical differences between men and women.”328 Continuing, he 

argues that gender differences in contact sport are analogous to difference between the 

genders in matters of fetal protection.329  This argument is a modern day equivalent to 

historical arguments, discussed in Chapter 1, warning women that mental and physical 

exertion could severely damage the female reproductive organs.  During the Victorian era 

women were told by medical science that they were physiologically inferior to their male 

counterparts (e.g. fainting and hysteria) and that physical activity was dangerous to both 

                                                
324 Hollander v. Conn. Interscholastic Athletic Conference, Inc., 295 A.2d. 671 (Conn. 1972) (dismissing a 
challenge by a high school girl regarding discriminatory rules for track events). 
325 LORBER, supra note 56, at 68.  
326 See generally Judith Lorber, Believing Is Seeing: Biology as Ideology, 7 GENDER & SOCIETY no. 4 
(1993). 
327 See Int'l Union, 886 F.2d at 895.  
328 Id.  
329 Id.  
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the woman’s brain and reproductive organs.330  Contemporary models of the female body 

focus on “weak knees, distorted pelvic structure, inadequate muscle mass, and the 

damaging effect of strenuous exercise upon menstruation and childbearing.”331  Current 

science reputes these archaic ideas.  To continue to use and enforce the CSE reflects 

outdated stereotypical views of female as inferior to male. 

 Prior to Title IX and the implementation of the CSE passage, females' allegedly 

inherently inferior bodies were used to justify excluding them from non-contact, as well 

as from contact sports.332  The pattern of backlash following steps in women’s liberation, 

333 as discussed in Chapter 1, is evident here; Title IX was a significant step for women 

and CSE was the backlash.  Once the CSE was enacted, the fragile female defense was 

used justify exclusion of females from contact sports.334  The CSE was and still is used as 

a means to protect the male domain and keep women in second-class status.  The 

participation of females in sport is representative of this struggle to keep certain arenas 

male-only and maintain traditional gender roles and behaviors.  

In 2004 the court in McCormick v. School District of Mamaroneck required schools to 

provide equal athletic opportunity to boys and girls.  The Second Circuit based its ruling 

on the equal opportunity mandate of Title IX.  It held that to deny opportunity to girls due 
                                                
330 See generally EHRENREICH, supra note 9; PATRICIA VERTINSKY, THE ETERNALLY WOUNDED WOMAN : 
WOMEN, DOCTORS, AND EXERCISE IN THE LATE NINETEENTH CENTURY, INTERNATIONAL STUDIES IN THE 
HISTORY OF SPORT (1990); see also Virginia, 518 U.S. at 536 n. 9.  
331 Sangree, supra note 17, at  409-10, See Croissant & Schmit, supra note 57; Hoover v. Meiklejohn, 430 
F. Supp. at 166; Lantz, 620 F.Supp. at 665; Force, 570 F.Supp. at 1028 n.12; NOW, 127 N.J. Super. at 527. 
332 Sangree, supra note 17, at 425 n. 303. 
333 After suffrage, feminists were accused of “fueling divorce” and infertility. In the 1940s after 5-6 million 
women entered the workforce, women were told that they were suffering from “fatigue” and mental 
instability brought on from employment. The 1940s also gave rise to the anti-ERA movement.  The 1950s 
brought with it the feminine mystique.  The women’s movement in the 1970s had many positive 
developments in employment law and fertility but also closed the doors on the ERA.  FALUDI, supra note 1, 
at 64-77.  
334 Sangree, supra note 17, at 435-26. 
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to the lower value placed on girls’ athletics would be contrary to the mandate of the 

statute.335  It reasoned that the “different value that society may place on the competitive 

success of female athletes as compared to male athletes, however, must not play a role in 

our assessment of the significance of the denial of opportunity to the female athletes in 

this case.”336  

The CSE may have served a purpose as a compromise in the 1970s to allow for 

the necessary support for Title IX.  This is supported by the comments made by Secretary 

Weinberger’s introductory comments when presenting the new regulations.337  HEW was 

balancing lobbyists’ interests attempting to “defend male domain from female 

encroachment and a law demanding equal opportunity.”338  The CSE is a perfect example 

of the fact that the “notion that physical contact and unfettered play is inappropriate for 

fragile females is deeply ingrained in our culture.”339  The CSE both condoned and 

perpetuated cultural perceptions of female fragility that continues to persist today by 

excluding women from contact sports.  Defendants in cases such as Lantz, Force and 

Hoover all used the fragile female as a defense to prevent girls from participating fully in 

all athletic endeavors. 340   

Title IX was implemented to challenge discriminatory practices against women 

and girls in education.  Compliance with Title IX in the area of athletics obviously could 

not happen instantaneously.  As Professor Deborah Brake argues, “Title IX is a dynamic 

                                                
335McCormick, 370 F.3d at 295.  
336 Id.  
337 Sangree, supra note 16, at n. 230. 
338 Sangree, supra note 17, at 409. 
339 Id.  
340 Lantz, 620 F.Supp. at 665;  Force, 570 F.Supp. at 1028-30; Hoover, 430 F. Supp. at 166; NOW, 127 N.J. 
Super. at 527. 



 
 

95 

statute, not a static one.  It envisions continuing progress toward the goal of equal 

opportunity for all athletes and recognized that where society has conditioned women to 

expect less than their fair share of the athletic opportunities, women’s interest in 

participating in sports will not rise to par with men’s overnight.”341  For example, schools 

are still offered three possible tests in order to avoid a Title IX violation,342 one of which 

is whether the school is moving towards offering equal opportunities to males and 

females.  This interpretation and application of Title IX is clearly a dynamic one that 

recognizes that change is often slow moving.   

Further, interest in sport is also dynamic and not static.  The third test offered to 

schools allows individual schools to gauge the interest and demands of the female student 

population in order to determine if more athletic opportunities need to be added.  

Professor Deborah Rhode has critiqued the dualistic framework in which discussion of 

sex and gender takes place.  Rhode argues for a social constructionist model as follows:   

To a substantial extent, our choices are socially constructed and 
constrained; the desires we develop are partly a function of the 
desires our culture reinforces. As long as gender plays an 
important role in shaping individual expectations and aspirations, 
expressed objectives cannot be equated with full human 
potential.343 
 

As long as opportunities are limited through and by the CSE, socially constrained notions 

of gender will continue to be perpetuated.   

                                                
341 Deborah Brake, The Struggle for Sex Equality in Sport and the Theory Behind Title IX, 34 U. MICH. 
J.L.REFoRM 13, 69-82;  see also Neal v. Bd. of Trs. of Cali. St. Univ., 198 F.3d 763, 769 (1999). 
342 In the three-part test approach to compliance a school must show either (1) it offers males and females 
roughly equal opportunities substantially proportionate to the student body; (2) a history and continuing 
practice of expansion for the underrepresented sex (i.e. moving towards compliance with test (1)); or (3) 
that it meets the demands and interests of the female student population. See Linda Jean Carpenter & R. 
Vivian Acosta, 1996 Clarification Letter, in TITLE IX (2005). 
343 Rhode, supra note 272, at 629. 
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The Court has held that gender classifications must be applied “free of fixed 

notions concerning the roles and abilities of males and females.”344   Writing for the 

Court, Justice O’Connor asserted : 

[C]are must be taken in ascertaining whether the statutory 
objective itself reflects archaic and stereotypic notions.  Thus if the 
statutory objective is to exclude or “protect” members of one 
gender because they are presumed to suffer from an inherent 
handicap or to be innately inferior, the objective itself is 
illegitimate.345  

 
Indeed, the Court itself participated in the perpetuation of gender stereotypes.  

The Court in Frontiero noted with disapproval Justice Bradley’s concurring opinion in 

Bradwell v. State of Illinois as follows:  

 Man is, or should be, women's protector and defender. The natural 
and proper timidity and delicacy which belongs to the female sex 
evidently unfits it for many of the occupations of civil life. The 
constitution of the family organization, which is founded in the 
divine ordinance, as well as in the nature of things, indicates the 
domestic sphere as that which properly belongs to the domain and 
functions of womanhood. . . [T]he family institution is repugnant 
to the idea of a woman adopting a distinct and independent career 
from that of her husband. . . The paramount destiny and mission of 
woman are to fulfill the noble and benign offices of wife and 
mother . . . And the rules of civil society must be adapted to the 
general constitution of things, and cannot be based upon 
exceptional cases.346 
 

The Court in Frontiero suggested that in many aspects the position of nineteenth century 

women was comparable to that of African-Americans under pre-civil war slave codes.347  

The Court admitted that “gross, stereotyped distinctions between the sexes” such as those 

                                                
344 Miss. Univ. for Women, 458 U.S. at 718. 
345 Id. at 724-25; see also Frontiero, 411 U.S. at 684-85; Force, 570 F.Supp. at 1024. 
346 Bradwell, 83 U.S. at 141-42  (Bradley, J., concurring). 
347 See Frontiero, 411 U.S. at 685 (neither could hold office, serve on juries, or bring suit in their own 
names, and married women traditionally were denied the legal capacity to hold or convey property or to 
serve as legal guardians of their own children). 
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presented by Justice Bradley have been integrated into statutes and common law.348  

Moreover, although the position of women has improved, Justice Brennan pointed out 

that “women still face pervasive, although at times more subtle, discrimination in our 

educational institutions . . .”349  Consequently, “statutory distinctions between the sexes 

often have the effect of invidiously relegating the entire class of female to inferior legal 

status without regard to the actual capabilities of its individual members.”350  The CSE is 

one such law.  HEW developed the CSE without regard to actual capabilities but rather 

upon discriminatory notions of what women should be and what they are capable of.  

 

Challenging the CSE 

On its face, as well as through examination, the CSE is an unconstitutional 

violation of equal protection. Yet interpretation of law is rarely so simple.  Rather, law 

often is decided on other factors, including the forum in which the case is brought and the 

time in which it was brought. If a challenge to the constitutionality of the CSE were made 

to the Supreme Court at this time, it is unlikely that the claim would be successful 

because the current Supreme Court is a traditionalist court.  The originalists on the court 

heavily rely on intent of the framers of the Constitution351 and on stare decisis.352  The 

CSE has been in effect for approximately 30 years and the 1999 Fourth Circuit holding in 

                                                
348 Id. 
349 Id. at 686.  
350 Id. at 686-87. 
351 Originalists argue that the views held by the framers of the Constitution are binding. See Francisco 
Valdes, Second Annual Culp Llatcrit Lecture --The Constitution of Terror: Big Lies, Backlash 
Jurisprudence, and the Rule of Law in the United States Today, 7 NEV. L.J. 973, 980 (2007). 
352 Legal precedent, see BLACK'S LAW DICTIONARY (8th ed. 2004). 
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Mercer v. Duke University represents the sole alteration to the interpretation of the 

regulation.353 

In addition to traditionalist and originalist leanings, the current make-up of the 

Court is not particularly friendly to women’s issues.  Marcia Greenberger, Co-President 

of the National Women’s Law Center states, “In just one term, the Roberts Court has 

undermined longstanding constitutional guarantees and limited key statutory protections 

of the utmost importance to women.”354   Most likely, this is not the Court that would 

overturn thirty years of precedent to allow women full access to contact sports. 

 

Summary 

Laws are a product of the time in which they were made. There is good evidence 

that the CSE was a compromise that was needed in the early 1970s.  Progress, however, 

sometimes happens in small steps.  Prior to 1972 bills with almost identical language as 

Title IX were dismissed,355 and it is questionable if Title IX could have passed a few 

years later.356  It would be a mistake to limit the law to its original form.  Based on an 

originalist interpretation, women should not have been granted the right to vote;357 that 

right was exclusive to white male property owners.  Women’s involvement in the military 

is another example. Rostker v. Goldberg upheld the exclusion of women from 

                                                
353 Mercer II, 190 F.3d at 643. 
354 National Women's Law Center, New Roberts Court Erodes Key Women's Rights (June 28, 2007), 
available at http://www.nwlc.org/details.cfm?id=3082&section=newsroom; see also Jeff Bleich et al., 
Justice John Paul Stevens: A Maverick, Liberal, Libertarian, Conservative Statesman on the Court, OR. ST. 
B. BULL., Oct. 2007. 
355 Haffer, 524 F. Supp at 534; 117 Cong. Rec. 30155 
356 See generally Grove City Coll., 465 U.S. at 555. 
357 Women were granted the right to vote in 1920. U.S. CONST. amend XIX. 
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conscription because they were not allowed in combat;358 now women participate in 

combat and, additionally, attend all military academies.  While this may not be best the 

time to mount a challenge to the CSE that consideration does not mean that it should not 

happen. 

The CSE creates an exception to the non-discrimination purpose of Title IX and 

permits educational institutions to discriminate on the basis of sex.  The impact of the 

CSE is significant.  First, it goes against the intent of Congress and the purpose of the 

legislation.  The clause permits the very discrimination that Title IX was intended to 

remedy.  Second, the CSE implies that women are less capable than their male peers are 

of participating in athletic events that involve contact. CSE sets up a two-tiered scale of 

athletes: the more capable male athletes at the top and the less capable female athletes at 

the bottom.  Third, this delineation between contact and non-contact suggests that certain 

activities are more appropriate for one gender over the other and thereby reinforces 

traditional social expectations of proper gender behavior and activities.  

Title IX was written with the recognition that there was (and is) a difference in the 

ways in which men and women experience educational opportunities.  But in a perverse 

interpretation of the law, the enforcing agency failed to see the purpose and instead 

reinforced the asymmetry between the two genders rather than opportunities that might 

lead to equity. The Cohen Court and other subsequent courts have argued that the 

increased quality and participation of women in sports and athletic competition was due 

                                                
358 Rostker, 453 U.S. at 57. 
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to the enforcement of Title IX’s mandate of gender equity in sports.359  However, without 

the support of the enforcing agency in all areas of Title IX’s coverage, including athletics, 

and when gender norms and expectations are accepted as inherent, the possibility of 

equity is stunted.  The CSE needs to be eliminated to allow Title IX to carry out the full 

mandate of Congress and allow girls and women equal opportunity and access to all 

sports.  

                                                
359 Cohen II, 101 F.3d at 188; see also Neal, 198 F.3d at 768-69 (finding that Title IX was needed to 
encourage participation); Pederson v. La. St. Univ., 912 F.Supp 892, 878 (1996) (holding that 
discrimination in sports lead to decreased participation).  
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CHAPTER 5 - CONCLUSION 
Making it to Home Plate or Still Stuck on the Bench? 

 
 

In the last century opportunities reserved exclusively for men have opened up for 

women in many areas, e.g. employment, military, etc.  Title IX provided women and girls 

with access to athletics, which previously had been extremely limited.   Even with the 

equal opportunity and nondiscrimination mandate of Title IX, however, court decisions 

and Title IX enforcement regulations discussed in this thesis demonstrate that the struggle 

to overcome social norms that restrict women’s entrance into sport continues.   

The development of sport created a men’s domain to the exclusion of women and 

girls.  Further, it created a means to distinguish men from women, reinforcing the gender 

hierarchy.   Sport has been used to maintain men’s physical superiority over women as 

women made social, political and legal gains.   Sport, itself, has been a means of social 

control and reinforced traditional gender ideals.  As Dowling summarized: 

The body . . . is an instrument of power.  Through sport, the male 
body signifies “better than,” “stronger than,” “more than.” And this 
superiority appears to be inevitable – a “natural” result of 
differences in size, strength, and physical power.360  

 
Sport provided and continues to provide a means of keeping men dominant to women. It 

was and continues to be a means to reinforce the hierarchical systems.361   The rhetoric 

used to reinforce and support sport as a male only arena is rooted in “protectionism”.  In 

other words, keeping women and girls out of sport is for their own good.  Women and 

girls have been viewed as inherently physically inferior to men and boys and it was 

                                                
360 DOWLING, supra note 11. 
361 Lorber argues that “… claims that women and men are physically different became fodder for the 
development and perpetuation of a gender hierarchy….” LORBER, supra note 56, at 4. 
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feared that their intrusion into the male arena of sports would harm either the individual 

athlete or women’s sports as a whole. 

Women’s and girls’ experience and their ability to develop interests and 

participate in athletic activities were, and continue to be, limited due to both social norms 

and access.  The First, Second, and Ninth Circuits recognized that interests are developed 

in response to existing opportunity structures and should not further be stunted by the 

same value system that limited opportunities to develop in the first place.362  As long as 

opportunities are limited, experience and interest are unable develop.  Title IX provided a 

legal remedy to the sex discrimination women and girls faced in federally funded 

educational institutions.  This remedy also provided them with opportunity that allowed 

growth in female interest and participation in athletics.  Since Congress passed Title IX in 

1972, the numbers of women participating in sport has increased greatly.363   However, 

the nondiscrimination and equal opportunity mandate of Title IX has yet to be achieved.  

The social and cultural norms that historically restricted women and girls’ access to 

sports are evident in not only the case law proceeding the passage of Title IX but also in 

the interpretations and regulations of Title IX itself.   

The stereotypical views that athletics are not “feminine” or “ladylike” that were 

used to deny opportunities to girls and women364 prior to the passage of Title IX are still 

present, as are the underlying themes used to justify women’s position as outsiders in 

athletics, i.e.  women’s participation in athletics conflicts with traditional gender roles 

and the medicalized models of the female body as inferior to the male body.  As 

                                                
362 Infra n. 183. 
363 See statistics, Chapter 1, infra pp. 27. 
364 See FESTLE, supra note 33, at 1-27 (cited by McCormick, 370 F.3d. at 295). 
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evidenced in the previous chapters, among the many successes of women in athletics, 

women still are constrained by traditional gender norms. An unfortunate consequence is 

that gender norms have been inscribed into law. 

The law is clear is that federal funds are not to be used to perpetuate 

discrimination based on race365 or gender366 in educational institutions.   It is difficult, if 

not impossible, however, to overcome discrimination when gender biases have not only 

been written into the law but also are perpetuated through the images of women and girls 

within court opinions. The court cases discussed show that traditional cultural and social 

beliefs and ideas related to gender and sex are evident within the thinking of judicial 

decision makers and influenced court rulings.  Further, the language and descriptors in 

court opinions continue to recapitulate an image of a medicalized weaker female body 

and delegitimizes women as athletes.   

Similarly, the CSE limits opportunities available to women and girls in athletics 

based on the cultural presumption of an inferior female body.  The CSE is a violation of 

equal protection and goes against the intent of Congress and the spirit of the statute. The 

CSE reinforces dominant cultural views of femininity and masculinity and females as 

athletes and continues to perpetuate gendered ideals of males and females.  Preventing 

women from participating in certain sports reinforces the notion of a “weak” female and a 

“strong” male.  Additionally, the separation preserves certain sports as “male” and 

“masculine” while keeping women “feminine” and stuck on the sidelines.  

In contrast to the realities of  the CSE and images of the inferior woman in court 

                                                
365 Title VI. 
366 Title IX, Title VI; see Cohen II, 991 F.2d at 907. 
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records, there are two popular myths that distract from the current status of women in 

athletics.  The first myth is that equality between men and women in sports has been 

achieved through Title IX367, and the second is that Title IX has gone too far and now 

“reverse discriminates” against men.368  In 2005, Cat Whitehill, US National Soccer 

Team player, proclaimed, “…women are just as accepted as athletes just as much as men 

are now.”369  While great strides have been made for female athletics and should be 

celebrated, as can be seen in the statistics provided in Chapter 2370, those successes 

(increases in opportunities and general situation for women athletes) have the tendency to 

overshadow the problems that still exist.  It is clear that women athletes are not accepted 

or valued as equals to men athletes as long as the CSE exists and gender norms are 

recapitulated in the justice system. At the same time gender norms are being reproduced 

in the courts and laws presented in this thesis, race remains absent as the legal system 

fails to adequately address issues relating to intersecting identities.  Because the legal 

system is ill equipped to address multi-identity discrimination it is important to consider 

how Title IX has affected non-white women and additionally how the removal of the 

CSE from Title IX regulation might affect the opportunities available to all women across 

                                                
367 DARE TO DREAM: THE STORY OF THE U.S. WOMEN'S SOCCER TEAM (HBO 2005) (statement of Cat 
Whitehill (then Reddick), US National Soccer Team). 
368 See Miami Univ., 302 F.3d 608; Suggs, Title IX, supra note 51. Those that believe that reverse 
discrimination is occurring with in the Title IX context argue that in efforts to provide women with equal 
opportunity men are being denied opportunities previously available to them (e.g. cutting male sports 
teams).  Additionally they believe that allowing women on men’s teams while not allowing men on 
women’s teams is also discriminatory.  See Williams I, 799 F.Supp. 513. 
369 DARE TO DREAM, supra note 367. (statement of Cat Whitehill (then Reddick), US National Soccer 
Team). 
370 See Chapter 2, infra p. 33. 
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races.371   

Notwithstanding the false assumptions related to women’s position in sport, it is 

hopeful that, as more and more women and girls participate in sport, erosion will 

continue of the traditional social norms and images of the “weak woman,” which 

discourage women and girls’ participation in sport.372 Additionally, it is likely women 

and girls will continue to demand equal participation in all sports, not just those deemed 

appropriate for women. The segregation of sexes post-Title IX allowed women to 

develop and establish themselves in sport.  While I argue for reconceptualizing gender’s 

role in sport I also recognize that this process may have both positive and negative 

consequences for women.373  Any negative results would need to be accepted as 

temporary, but necessary measures to move closer to equity in sporting opportunities and 

experiences available to women and girls.  Without the ED and Congressional support in 

eradicating the CSE, the false image of the “weak woman” will continue to be 

perpetuated, and it will be difficult, if not impossible, for women to benefit from the full 

mandate of equal opportunity of Title IX.   

                                                
371 Title IX generally benefits white women over black women athletes.  While opportunities for both white 
and non-white women in intercollegiate athletics, the sports being added for Title IX compliance reasons 
tend to be traditionally white sports such as water polo, crew and field hockey. See Katherine M. Jamieson, 
Interrogating the Post-Title IX Liberated Woman Narrative, or Why are all the “Title IX Babies” White? 
WOMEN & SPORT: BEFORE, DURING, AND AFTER TITLE IX (2005).  See also Women’s Sports Foundation, 
Title IX Race Report in Intercollegiate Sport, available at 
http://www.womenssportsfoundation.org/Content/Research-Reports/Title-IX-and-Race-in-Intercollegiate-
Sport.aspx (last visited May 6, 2008).  The removal of the CSE could potentially increase opportunities 
non-white female athletes as many of the excluded sports are not traditionally “white” sports. See generally 
Louis Harrison, Jr., Amelia M. Lee and Don Belcher.  Gender Differences in Sport Participation as a 
Function of Self-Schema. 23 JOURNAL OF SPORT AND SOCIAL ISSUES, no. 3 (1999). 
372Neal, 198 F.3d at 769. 
373 For example, as women are legally accepted as equal competitors to their male peers there maybe a loss 
of opportunity as society and biases in gender socialization struggle to catch up.   
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