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ABSTRACT 

This dissertation is a qualitative investigation into Navajo citizen opinion on the 

need and form of a federal-tribal co-management model for sacred lands held in federal 

stewardship.  The central question in this inquiry is, are co-management agreements 

appropriate for sacred landscapes management, and if so, how would they work?  In other 

words, what are the issues, fundamental elements and core values of a “best-practices” 

sacred lands co-management model?  This question is important because Native sacred 

lands protection and access are essential to reinforcing cultural identity and well-being, 

and revitalizing tribal communities.  Across the United States, these places are being 

desecrated or destroyed at an alarming rate by commercial enterprise, public recreation, 

and political indifference.  Native Peoples are also denied access to sacred sites for 

traditional subsistence or ceremonial purposes.  This neglect of traditional Native cultural 

values in sacred lands management is referred to in this analysis as the “Indigenous 

values gap.”   

  Navajo response is focused on three Diné sacred landscapes, the Dinétah in 

northwest New Mexico, and the San Francisco Peaks and Canyon de Chelly, both located 

in northeast Arizona.  These are large, multi-jurisdictional resources that are critical to 

Navajo culture and religion, and are currently under physical or legal threat.  Navajo 

citizens in this inquiry generally agree that sacred lands co-management agreements 

between the Navajo Nation and federal agencies are desirable as instruments that can 

formalize the “practice” of genuine power-sharing relative to the management of cultural 

property.  They also agree that co-management is not yet practical as a governance 
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structure and philosophy until the Federal Government changes its perspective toward 

sharing management decisions with a Native nation.  Navajo citizens also argue that co-

management is not practical until the Navajo Nation builds the capable institutions and 

sacred lands management vision on which to base co-management agreement 

development and implementation.  The community development concepts of the Harvard 

Nation-Building model are central to building effective sacred lands management plans 

and co-management regimes.  A “best-practices” model of sacred lands co-management 

blends the sacred principles of the Navajo doctrine of hozho with the secular principles of 

property rights, protected areas, and nation-building. 
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CHAPTER I  

INTRODUCTION TO SACRED LANDS MANAGEMENT  

THROUGH CO-MANAGEMENT POLICY 

Project Overview

This dissertation is an investigation into Navajo, or Diné, citizen opinion on the 

need, form, and efficacy of a federal-tribal co-management model for sacred lands held in 

federal stewardship.  Developing a model of effective and culturally plural management 

of Indigenous sacred lands is a critical topic of investigation because sacred places 

throughout the United States are being desecrated or destroyed by commercial enterprise, 

public recreation, and political indifference.1  Native sacred lands are inextricably linked 

to the philosophies, histories, cultures and identities of Native Peoples.  Citizen 

participation in a relationship with traditional lands and in traditional cultural practices 

“enhances a sense of self and of belonging, which in turn reinforces community cohesion 

and survival.”
2
  When sacred landscapes are desecrated, damaged, or neglected, the 

cultures and identities of generations of Indigenous populations are damaged, and 

community-building is eroded.     

In the United States, federal and state environmental, cultural, and religious 

freedoms protection laws mandate cooperation and consultation with Native Peoples to 

effectively protect, and permit access to, sacred places on federally held lands.  The 

Federal Government is also charged with a legal trust duty to tribal governments to 

exercise the highest standards of good faith and integrity to protect Indian lands, 

resources and cultural heritage.  Regardless of this legal framework, Native governments 
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have repeatedly expressed concerns that consultation and collaboration efforts with state 

and federal lands management agencies are inconsistent and inadequate.
3
  They believe 

that land management prescriptions and practices are unilaterally determined, are 

geographically limited in scope, and are not culturally compatible.
4
   They also complain 

that they continue to witness the physical destruction of their traditional cultural property 

generally as a result of industrial, commercial and recreational development.
5
  Efforts to 

strengthen national security along the international border between the United States and 

Mexico have separated the Tohono O’odham Nation from their traditional homelands and 

cultural property.
 6

  They also witness physical destruction and desecration of sacred 

lands as a direct consequence of increased presence of border patrol and the construction 

of a border fence.
7

These issues are not unique to the United States; these issues are global.
8

Governments in Australia, Canada and New Zealand are finding effective solutions to the 

concerns expressed by Native Peoples regarding sacred lands management by 

establishing co-management regimes with Indigenous communities.
9
    In the United 

States, co-management regimes are active primarily in the Northwest and in Alaska for 

the management of natural resources, such as fisheries, migratory birds, and or marine 

mammals, forests and watersheds.  Common characteristics shared between co-managed 

resources include they are generally large, complex, and multi-jurisdictional.  Co-

management agreements are initiated to share decision-making and resources for 

management efficiency.   These agreements can be initiated in response to address 
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physical or legal threats to the resource.  Co-management agreements can be instruments 

to implement treaty rights or court orders.   

Indigenous sacred lands can as well be large, complex, multi-jurisdictional 

resources defined by the natural or cultural (built) environment; and, are under persistent 

threat from economic development, recreational use or neglect.  Sacred lands are also 

socially constructed resources imbued with value and meaning that often conflict with 

Western values for land and property.  Native spiritual values and practices relative to 

sacred lands represent a philosophical paradigm which is very different than a paradigm 

of Judeo-Christian tradition or Western common law.  “We have a problem of two 

separate paradigms and one dominant culture.”
10

  When land use conflicts occur, Native 

values are often ignored.   A co-management governance structure and philosophy could 

dismantle the hegemonic relationship between Native nations and the United States, and 

create a milieu where tribes are genuinely viewed as equal partners in fact and in practice 

in the long-term treatment of sacred lands. 

 A co-management philosophy is first predicated on Native nations expanding 

their traditional spiritual definitions of sacred lands management to include a “secular” 

view of sacred lands as Indigenous cultural property; and that under common property 

law tribes can assert a right to the use and protection of that property.
11

 Additionally, 

Native nations need to develop the strategic plans and capable institutions for managing 

that property both on and off the reservation.  Equally important, the Federal Government 

must initiate and maintain a substantive, institutional commitment to honor Indian treaty 

rights and the Indian trust doctrine in providing for protection of, and access to, 
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Indigenous sacred lands.
12

  A sacred lands co-management regime could consider a 

sacred landscape as it is culturally defined rather than as administratively fragmented into 

the state and federal land units of multiple agencies with different management 

regulations, missions, and goals.   Sacred landscapes could be treated as the 

administrative geography central to a negotiated co-management agreement.    Co-

management agreements can also provide tribal governments with legal cause of action in 

the event of failure of any party to protect the physical integrity of the landscape, the 

right of tribal members to access a site for traditional cultural or religious purposes, or the 

confidentiality of sensitive cultural information.  

 Literature about existing global co-management agreements involving natural or 

cultural resources was reviewed to establish a pattern of fundamental elements, 

opportunities and challenges relative to the effective management of Indigenous sacred 

lands.  Since definitions of sacred lands and their management prescriptions are unique to 

the cultural norms of individual Native groups, general conclusions derived from analysis 

of a select group of agreements may not be sufficient to fully explore the issues of co-

management as applied to Native sacred lands.   By examining specific federally 

managed sacred landscapes important to the Navajo Nation the primary research question 

being considered in this dissertation project was:   Are co-management agreements 

appropriate for sacred landscapes management; and if so, how would they work?  In 

other words, what are the issues, fundamental elements, and core values of successful co-

management regimes according to the cultural and political norms of the Navajo Nation?   
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Research Design

Case study population and site selection

  The general goal of this research was to define Native perspectives on the issues, 

fundamental elements, and core values of successful co-management regimes in 

relationship to Indigenous sacred lands in public domain.  To focus and operationalize 

this investigation, this question was explored through a qualitative, multi-case study 

involving three federally managed sacred landscapes that are significant to the Diné 

Nation.  The Diné Nation was an optimal population for this research for three important 

reasons:  First, the citizens of 13 chapters of the Navajo Nation have already been 

formally queried about their concerns regarding the protection of their cultural resources 

in general, and sacred lands in particular, in a study conducted between 1987 and 1988 by 

the Navajo Nation Historic Preservation Department (HPD).
13

   Sacred lands and places 

associated with traditional history, along with historic buildings and archaeological sites, 

were identified as critically important resources in need of protection and preservation.  

Among the management recommendations generated from this project were the 

following. 

Economic development is undermining Navajo culture by disturbing or 
destroying particular important places on the land, by disrupting the customary 
activities on the landscape through which people integrate the various places on 
their land base into the system of Navajo life, and by seducing younger people 
away from living in the Navajo way.

14

In a nutshell, most of the people whose ideas are expressed in these studies don’t 
want “historic preservation” efforts to preserve mementos of “traditional” Navajo 
culture.  They want those efforts to help keep the Navajo way of life itself alive.  
And the Navajo way can’t survive unless its practitioners have some control over 
the whole landscape that they need to live.

15
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Second, the Navajo Nation has a large, sophisticated, and tested organization for 

managing cultural resources both on and off the reservation.   The HPD, established in 

1986, is the lead office assuming responsibility for the management and preservation of 

cultural resources on the reservation, and for expressing the concerns of the Navajo 

people in the management of resources, such as sacred lands, off-reservation.  HPD staff 

has the depth of knowledge and experience to offer detailed and substantive input into a 

discussion on the purpose and form of capable institutions necessary to effectively 

manage cultural resources.  Third, today’s Navajo Reservation spans over 16 million 

acres, and their traditional cultural territory encompasses an even larger geographical area 

of the Southwest.  The reservation contains sacred lands demonstrating a wide diversity 

of complex management issues, including, multiple jurisdictions of ownership, multiple 

conflicting management values, diversity in the boundaries, scales, and landforms 

defined as sacred, or the resource is under political or physical threat.  Important too, 

there is a considerable amount of cultural, historical and management information with 

significant time-depth readily available to use to describe the cases and their management 

histories. 

 Two broad criteria were applied in selecting the three sacred landscapes cases for 

this research:  First, these cases are essential cultural geographies in Diné cosmology, 

history, and identity.  Second, they demonstrate a broad diversity and complexity of 

management issues that a co-management regime may effectively address.  Finally, each 

case is currently under threat of development.  The three cases framing a discussion on 

the suitability and essential elements of co-management regimes are the Dinétah in  
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Figure 1.  Locations of the three cases in this study:   Dinétah,

San Francisco Peaks (Dook’o’osłííd), and Canyon de Chelly (Tséyí) 

northwestern New Mexico, the San Francisco Peaks (Dook’o’osłííd) in northeastern 

Arizona, and Canyon de Chelly (Tséyí) also in northeastern Arizona (Figure 1). 

Dinétah

  The physical and spiritual integrity of the Dinétah as a holy land is deteriorating 

from large-scale energy, commercial, and recreational development and use.  This region 

of northwest New Mexico derives its significance from Navajo cosmology and history.  

According to Navajo origin stories, the modern Navajo people (Nihookáá Diné) emerged 

into the modern world within the Dinétah. This region is also the birthplace of some of 
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the most important spiritual beings in Navajo creation.  Gobernador Knob (Ch’ool’íí), a 

prominent dome-shaped rock outcrop, is the birthplace of Changing Woman.  She created 

the four pairs of Diné who became the originators of the four original clans,
16

 and it is her 

life which sets the fundamental values for Navajo identity, culture, and “charter of life.”
17

   

Dził Ná oodiłii, commonly known as Huerfano Mesa, is the first terrestrial hogan 

marking the center of the Navajo world around which the people were to travel.
18

Gobernador Knob and Huerfano Mesa are both situated within the Dinétah, and are two 

of the six most sacred and revered mountains in the physical and metaphysical universe.    

The historical significance of the Dinétah holds that it was a retreat for both 

Navajo and Pueblo Peoples escaping threat of Spanish attack during the re-conquest 

period following the Pueblo Revolt from 1680 through the 1750s.
19

   Other 

archaeological and historical evidence suggests that Pueblo Peoples left the Rio Grande 

River region of New Mexico and moved northwest into the Dinétah to escape the raids of 

Utes and Comanches, and to join the Navajo in defending against these attacks.
20

Generally, the contact between these two cultures resulted in fundamental changes to 

eighteenth-century Navajo culture; most notably changes are evident in architecture, 

pottery, and rock imagery.
21

   However, within the Dinétah region, the extent of Puebloan 

influence over Navajo culture remains debated and in need of additional research.
22

 Today, the Dinétah is not managed as a discretely defined cultural landscape.  

Most of this region is divided among several federal, state, and private land owners, as 

well as the Navajo Nation.  It is primarily located within the Farmington Resource Area 

of the Bureau of Land Management (BLM); and as such, is managed under a policy of 
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multiple-use, or providing for conservation of natural and cultural resources while 

allowing or promoting economic development and use by multiple interests such as 

energy and mineral development, timber harvest, livestock grazing, scientific research 

and public recreation and education.
23

The Dinétah is situated in the San Juan Basin, one of the largest natural gas fields 

in the nation.  In 2003, the BLM approved large-scale oil and gas resources develop- 

ment.
24

  The proposed network of wells, pipelines and roads expand over 100,000 acres 

of northwest New Mexico, including the sacred lands of the Dinétah.   The Navajo 

Nation rejected BLM approval of this proposal expressing concerns over the adverse 

effects to Ch’ool’íí and Dził Ná oodiłii,25
 and inadequate compliance with federal 

environmental and cultural protection statutes.
26

  The Dinétah is a sacred landscape in 

peril requiring an alternative model of management where multiple jurisdictions and 

stakeholders prioritize the area as an Indigenous sacred or cultural landscape requiring 

special joint management policy.

San Francisco Peaks - (Dook’o’osłííd) 

 Among the most powerful of the Navajo sacred landscapes are the mountains 

marking terrestrial boundaries for traditional territory, particularly those marking the four 

cardinal directions.
27

 The westernmost of the four Diné sacred mountains is marked by 

the San Francisco Peaks, or Dook’o’oosłííd.   In Navajo cosmology, the twelve Holy 

People created this mountain range and brought it with them from the underworld.  

Changing Woman’s puberty ceremony, called the kinaaldá, occurred on the Peaks.  

These mountains are a significant source of food, water, medicinal plants, and place of 
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worship.
28

 This mountain range is also culturally and spiritually important to 12 other 

local Native nations. 

 Today, this sacred landscape is managed by the Coconino National Forest 

(USFS).   Like the BLM, the USFS is charged with managing these lands under a policy 

of multiple-use.  Although there are numerous commercial and recreational uses of forest 

resources, the most egregious threat of desecration is a facilities improvement proposal 

submitted for the Snowbowl Ski Area.  The Snowbowl is located on Humphrey’s Peak, 

the most religiously significant of the San Francisco Peaks.
29

  The Navajo Nation along 

with twelve other tribes sued the Forest Service for a 2005 decision permitting the 

Snowbowl Ski Area to upgrade its existing facilities and to expand its development to 

utilize treated sewage effluent for snow-making.
30

 Navajo Nation et al. v. U.S. Forest Service et al.31
 is the most recent case testing 

the Religious Freedom and Restoration Act (RFRA).  U.S. District Court Judge Paul 

Rosenblatt rejected arguments that upgrading existing facilities within the Snowbowl Ski 

Area on the San Francisco Peaks presents a “substantial burden” to thirteen Native 

nations that consider the mountains sacred.   In March 2007, Justice William A. Fletcher, 

Ninth Circuit Court of Appeals, reversed the lower court’s decision holding that the 

Forest Service’s approval of the Snowbowl’s use of reclaimed sewage effluent to 

manufacture and distribute artificial snow on the San Francisco Peaks is indeed a 

substantial burden to the Hopi Tribe and Navajo Nation and therefore constituting a 

violation of the RFRA.
32

 In a disappointing decision made by the Ninth Circuit Court of 

Appeals in October 2007, the Court voted to rehear the case en banc in response to a U.S. 
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Forest Service and Arizona Snowbowl Resort complaint that the March decision blocking 

the use of treated sewage to make snow for distribution on the mountain was not made by 

a full judicial panel.
33

 Like the Dinétah, the San Francisco Peaks mountain range is a sacred landscape 

central to Navajo cosmology and is under constant threat by commercial and recreational 

development encouraged under multiple-use land management policy.  An alternative 

model of management is recommended where multiple stakeholders prioritize the area as 

an Indigenous sacred or cultural landscape requiring special joint management policy 

grounded in federal trust responsibility to all of the tribes that consider the Peaks a sacred 

place.  This case study raises issues related to developing co-management regimes for 

sacred lands that are important to multiple tribes that are qualitatively different from each 

other in cultural and spiritual heritages.  Also unique to this case is that Dook’o’oosłííd is 

one of four sacred terrestrial boundary markers.  Three of these landscapes are under the 

stewardship of one federal agency, the United States Department of Agriculture (USDA), 

Forest Service.  This case raises questions related to developing joint management policy 

for all resources of a common type or class sharing common cultural definitions, 

significance, and general management prescriptions as an alternative to a piecemeal 

landscape by landscape approach. 

Canyon De Chelly National Monument - (Tséyí)

 Deep red canyons and towering monoliths of Tséyí (Canyon de Chelly) embody 

sacred sites related to those ancestors and enemies who had gone before, and to Diné

warfare and refuge.  There are numerous abandoned Anasazi buildings such as White 
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House Ruin, and burial alcoves such as Mummy Cave, that are considered very powerful 

and sacred by the Diné.   A tall spire stands as a monument to Spider Woman, a woman 

with supernatural powers who taught the early Diné ancestors the skill of weaving on a 

loom.
34

  Tséyí is where ceremonies linking to warfare and refuge were performed.   

Navajos fled to Canyon de Chelly and successfully sought refuge from other tribes, the 

Spanish, and the United States Army.  Here, Navajos escaped imprisonment at Bosque 

Redondo, New Mexico between 1864 and 1868.
35

 Congress designated Canyon de Chelly as a National Monument in 1931, and 

mandated its joint management between the National Park Service and the Navajo 

Nation.
36

  This monument is situated entirely on tribal trust land within the exterior 

boundary of the Navajo Reservation and sustains a living Navajo community.  Currently, 

the natural and cultural allure of the Canyon is close to attracting one million visitors 

each year.
37

   The local governmental leadership of the Chinle Community and the 

residents of the interior canyon disagree with the NPS on the extent of their management 

authority as granted by the 1931 legislation designating the monument.
38

 They also argue 

that in practice the “Joint General Management Plan” (JGMP) between the NPS and the 

Navajo Nation is indeed not the “joint” effort community leadership and residents would 

like, and that the NPS permit system imposed on local residents for practical subsistence 

and economic development needs does not adequately recognize the community’s right 

to self-determination.  Local residents are making the argument that they are not directly 

benefiting from the tourism revenue generated by the monument, while also registering 
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concerns that sacred lands are being adversely affected by visitor numbers and types of 

resource use.   

 A de jure joint-management regime between the United States and the Navajo 

Nation is already congressionally authorized at Canyon de Chelly.  This case provides a 

unique opportunity to examine this type of management architecture for important issues, 

fundamental elements, and core values needed to put joint management, or co-

management, between sovereign nations into “practice.”  In addition, this case considers 

co-management in the context of tribal sovereignty and self-determination.  The Diné

residents of the community of Chinle, and in Canyon de Chelly proper, have the desire to 

maintain a strong sense of their historical and religious traditions while also economically 

thriving in a modern world.  Building tribal institutions and capacity for doing both is 

raised in this case analysis.   

Data collection and management

Data collection occurred in two general phases:  document review followed by in-

depth interviews with tribal officials, HPD staff, chapter officials, elders and traditional 

culture practitioners within the Navajo Nation.    The literature or document analysis 

portion of the project included research and review of library and government collections 

on federal co-management authorities and agreements involving natural or cultural 

resources in the United States, Canada, Australia, and New Zealand.   This review 

provided an overview sketch of the status and critique of co-management regimes, and 

began the process of defining important themes or essential elements of successful co-

management agreements.    The general research question for this objective was:  What 
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themes, standards, guidelines and issues are already defined for best practices co-

management models?   Other management documents were reviewed to describe each 

case and to develop themes of co-management, such as management plans, reports like 

the HPD 13-chapter historic preservation study,
39

 meeting notes, letters, memoranda, 

newspaper articles or any document that was germane to the investigation.  

The objective of the interview portion of the project was to explore the feelings 

and attitudes regarding the relevancy and adequacy of standards, guidelines and issues 

identified for successful co-management agreements in general to the co-management of 

Navajo sacred lands.  A sample of tribal and chapter government officials and staff 

provided secular or administrative information on topics like organizational, legal, and 

financial institutions, or on resource management policy, history, and future plans.  A 

sample of traditional culture practitioners, such as community elders, provided important 

spiritual and traditional cultural knowledge, or Diné philosophy and history, which is 

unique to a particular landscape and may have bearing in management planning.  Ten 

citizens from the Navajo Nation participated in this study.   The instrument to gather and 

organize these perspectives was a face-to-face, on site (in office or on-the-ground) semi-

structured and open-ended interview.  The preliminary interview schedule (Appendix A) 

was framed by themes and issues that have already been raised in other literature on 

sacred lands management; some of these themes or categories of inquiry include:  

sovereignty, capable institutions, land status, boundary criteria, and conflicting 

management values and goals.    
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Data analysis and management

Drawing conclusions from documents, including interview transcriptions, 

involved a specialized analytic approach called content analysis.
40

  Content analysis 

occurred by establishing a set of information categories for each case and then counting 

the number of responses that fall into each category.    This within-case analysis was 

followed by a thematic analysis across the cases, or cross-case analysis.  The data 

patterns emerging from the within-case and cross-case analyses for theme, standards and 

guidelines for co-management of sacred lands were compared to those data on existing 

co-management regimes in the United States.  This comparative strategy, called pattern 

matching,
41

 is a type of logic that compares an existing empirical pattern with a predicted 

one.  In other words, this technique validated existing categories or themes defining 

essential elements of best-practices co-management models, and facilitated identification 

of new categories that applied exclusively to sacred lands, at least from the perspective of 

the Navajo Nation.  

Purpose and Context

Bridging the Indigenous values gap
    supporting discourses and intellectual traditions

  Developing a model of effective and culturally plural management of Indigenous 

sacred lands is both important and urgent as many of them are currently under immanent 

threat of desecration or permanent loss as a result of commercial enterprises, public 

recreation, and political indifference.
42

 The loss of landscapes integral to conducting 

ceremony and maintaining integrity of culture, the inability of tribes to access their holy 

grounds to practice traditional faiths and maintain integrity of culture, and the failure of 
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the United States Government to apply the Indian trust doctrine to resolve this serious 

marginalizing of Native Peoples is referred to herein as the Indigenous values gap.   This 

condition is derived from this country’s failure to break out of circles of debate over 

constitutional tensions in the courts,
43

 adequately recognize the Indian trust doctrine and 

separate it from public trust,
44

 and pass cultural and environmental protection laws that 

are not just procedural and under constant incremental revision. 

 Abundant literature exists which describes the nature of all of these aspects of the 

Indigenous values gap.  This project contributes to the discourse on how to incorporate 

Native voices and values in sacred lands protection goals when those resources are in 

public ownership; and to work cooperatively with members of the Navajo Nation in 

determining what to actually “do” to address the Indigenous values gap in the 

management of sacred lands.  This project has an applied facet as well as one of 

empirical research.   The applied purpose of this study is to examine if models of co-

management are appropriate and effective in actualizing the protection of Indigenous 

sacred lands within the broader legal, political, and ethical context of Indigenous cultural 

property management within federal-Indian law and policy.   The basic empirical 

research purpose of this study is to examine how co-management might actually work, in 

other words the essential elements of co-management models for sacred lands. 

Theoretical Framework

Postcolonial theory and critical race theory

 Native spiritual values and practices relative to sacred lands represent a 

philosophical paradigm which is very different than a paradigm of Judeo-Christian 
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tradition or Western common law.  “We have a problem of two separate paradigms and 

one dominant culture.”
45

  Co-management regimes are one possible alternative available 

to tribal governments seeking to manage federally held Indigenous sacred lands 

according to the codes of their own traditions and cultures.  Currently, the United States 

prescribes how sacred lands are managed with a regulatory structure which has created, 

privileged, and legitimized Western European-American values of land management and 

religious practice over the social and cultural values of American Indians.   In the United 

States, the management of Indigenous cultural property, including sacred lands, is a 

nexus of common property law and human rights law, in other words at a point of 

confrontation between Western values of property rights and American Indian human 

rights.  As such, the issue of Indigenous sacred lands management in the United States is 

an important topic for critical analysis and discussion through the lens of postcolonial and 

critical race theories.
46

 Postcolonial theory explores the nature and degree of how colonial institutions 

create, sustain, and legitimize their political power.
47

 Critical race theory questions the 

existence of neutral principles of constitutional law and objective principles in science, 

strives to elevate public awareness to the more subtle “aversive” forms of racism in 

America, and transforms power relations between races.
48

  These theories are well-suited 

to explain how social, political, and legal institutions in the United States create and 

maintain hierarchical power structures, and then fail to resolve power and values conflict 

with Native governments.  These bodies of theory also demonstrate that plural 

management of sacred lands will not take place until institutional and public 
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consciousness is developed relative to the threads of colonialism and racism running 

through federal policy on the management of Indigenous cultural property.  Both Native 

and federal partners must critically examine co-management theory and practice relative 

to treatment of natural and cultural resources.  Without critical analysis, co-management 

regimes may only mature into an extension of the existing deeply entrenched colonial and 

racial values underpinning existing institutional hierarchies between the United States 

and Indian tribes. 

Harvard Nation Building Model

 The intellectual guide for applied practice and tribal empowerment in the 

management of Indigenous sacred lands is provided by the Harvard Nation Building 

Model.  This model is a unique and multifaceted strategy of community development 

which differs from conventional community development models by the essential 

premise that community development in Indian Country is more strongly influenced by 

politics rather than economics.
49

 The goal of nation building is for tribes to develop the 

capable institutions of government necessary to break away from dependence on the 

Federal Government and exercise sovereignty and self-determination as a matter of 

practice.  It is only when a tribe controls their own decision-making, establishes effective 

and legitimate institutions of government, and practices strategic planning that successful 

and sustainable community development efforts emerge.  The Nation Building model is 

based on several key elements for successful community development, including:  

practicing de facto sovereignty or self-determination, having capable institutions of 

governance, demonstrating legitimacy of these institutions through cultural match, 
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creating an effective bureaucracy, separating politics from business and from judiciary 

responsibilities, and electing or appointing well-trained chief executive officers who 

practice strategic thinking in their leadership.
50

            These key elements for successful community development among Native nations 

can be extended to the struggle to prevent the loss of Native sacred lands and to assert 

their inherent rights of religious freedom, cultural preservation, and self-determination.  

For example, a tribe exercising de facto sovereignty can remedy the central issue of 

whether the practice of American Indian faith and the protection of sacred lands are 

defined by Native Peoples themselves according to the code of their own traditions and 

cultures, or are these rights being defined by the Federal Government?  The definition of 

sacred is not a blanket category to be applied indiscriminately by outsiders, such as by the 

Federal Government.
51

 Definitions of sacred, and culturally sensitive forms of 

management, are relative to individual geographical areas; to individual cultures or tribes; 

to bands, clans, or societies within the tribe; or to men and women within the tribe.   An 

assertive tribe can maintain their distinctive nationhood and system of beliefs. 

            Effective exercise of self-determination, and actualizing decisional parity with the 

United States in the management of sacred lands, depends on Native governments having 

capable institutions.  Capable institutions are the formal mechanisms by which societies 

organize themselves to achieve their goals, including constitutions, charters, laws, codes, 

and procedures.   Informal but established practices and norms also guide how a society 

establishes relationships among its members and between the society and outsiders, 

distributes rights and powers, and sets the rules by which programs, businesses, and even 
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individuals operate.
52

   These institutions assist tribes to resist depending on federal 

grants or adopting federal management models without considering whether those 

institutions actually meet the long-term management goals of the tribe. 

 Capable institutions must demonstrate legitimacy, or cultural match, among tribal 

members.

Cultural match refers to the match between governing institutions and the 

prevailing ideas in the community about how authority should be organized and 

exercised…Governing institutions “match” a society’s culture when governing 

authority is exercised when, where, and by whom the society’s norms, often 

unspoken and informal, regard as legitimate.
53

Cultural match is the most important factor in nation building because it defines 

traditional systems of strength, legitimacy, and accountability of authority within Native 

communities, and is a true expression of tribal identity and self-determination.  Directly 

asking tribal citizens what they consider to be the issues, fundamental elements, and core 

values of successful co-management regimes in relationship to their own sacred lands 

constitutes a grassroots investigation into defining capable institutions of sacred lands 

management that demonstrate cultural match.  

Assumptions, Limitations and Researcher Bias

 As with all exploratory research, project assumptions and limitations need to be 

clearly articulated.  A key assumption in this project is that the status quo in management 

of sacred lands located in federal ownership is not acceptable to Native Peoples and a 

change in management paradigms is needed.  Although co-management may on the 

surface be a logical and preferred management model for sacred lands, another key 

assumption in this research holds that cooperative management and co-management 
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require clarification and a more robust definition relative to Indigenous sacred lands in 

order for tribal governments to make careful, informed decisions about the benefits and 

risks of these regimes.   To limit the scope of this project, it was designed to begin a 

discussion on issues and essential elements of co-management regimes for sacred lands 

just among tribal members of the Navajo Nation.  This study intends to initiate and frame 

discussion and research by other Native nations into co-management regimes in 

relationship to Indigenous sacred places.    

 There are several specific important project limitations.  First, this is not a study 

which attempts to define sacred lands or present a comprehensive review of debates 

about the management of individual resources.  Second, the missing Native values central 

to managing sacred lands in federal stewardship are generally described and presented as 

an “Indigenous values gap.”  The factors creating and sustaining the Indigenous values 

gap are also described.  This research does not argue the important question as to if the 

Indigenous values gap is an inadvertent phenomena in sacred lands management policy in 

the United States, or if it is another manifestation of an agenda of anti-tribalism in federal 

Indian law and policy.
54

 Next, this research does not provide an exhaustive review of all co-management 

agreements.  Discussion of co-management regimes is limited to best-practices patterns 

or important issues relevant to considering co-management regimes for sacred lands.  

Further, this project does not apply the hypothetico-deductive method to test hypotheses 

in relationship to critical race or postcolonial theories, or test elements of the Harvard 

Nation Building model.   Rather, this is an inductive research project exploring and 
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describing Navajo citizen opinion on co-management regimes for sacred lands.  Finally, 

addressing the question of why co-management authority does not yet exist for the 

management of Indigenous sacred places is beyond the scope of this study.  

 In keeping with the critical intellectual tradition and its applied mission, this 

research is ideologically driven.   Researcher ideology and experiences, both professional 

and academic, shape the study’s rationale and design.  Prior to this research, most of my 

experience with and understanding of Indigenous sacred lands management issues comes 

from my professional involvement with the Forest Service in southwestern Colorado.  As 

a heritage program manager involved in tribal government relations for the Forest Service 

(USFS) and the Bureau of Land Management (BLM) part of my duties included working 

with Native governments in the identification, evaluation, and protection of Indigenous 

cultural property according to federal statutes and regulations considering cultural 

property, and also according to the standards established by the Secretary of the Interior.   

In my own experience, management of the Falls Creek Archaeological Area (Falls Creek) 

located outside of Durango, Colorado, stands out as a call to action to address the 

existence and consequences of the Indigenous values gap.   

 The Falls Creek Rock Shelters are two large sandstone alcoves famous for 

yielding evidence of the earliest agricultural populations in the northern Southwest, and 

for containing 42 human burials, including “Esther” the most complete and earliest (first 

century B.C.) mummified human ever unearthed in the American Southwest.   These 

ancient people and their personal property were illegally excavated from national forest 

land and, among other things, were exhibited in the city of Durango in such venues as the 
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Fourth of July Parade, the local barber shop window, and the public library.  “Esther” 

later became a famous interpretive attraction at the Mesa Verde National Park museum 

until the National Park Service (NPS) removed her from public display in 1976 under 

pressure from the American Indian Movement (AIM).
55

  The public fascination with 

“Esther’s” burial crevice grew until it culminated in a 1992 Forest Service capital 

investment proposal and management plan to develop the rock shelters, or “Esther’s 

Cave,” into a research and recreational tourism destination.
56

 In 1995, following turnover in key management positions on the San Juan 

National Forest (SJNF), I inherited the responsibility of making management 

recommendations for Falls Creek.   I realized that redressing the full extent of the 

research and management story of Falls Creek includes not only an indictment of those 

individuals and events from the early part of the century for theft of antiquities and 

perpetrating the personal indignities on the burials.  It is time for agency critical self-

reflection on its continued complicity with this history by not recognizing its current legal 

and ethical obligations to Native Peoples in the management and treatment of Indigenous 

cultural property.   

 Tribal consultation with 26 interested and affiliated Native governments began in 

earnest.
57

  Consultation revealed that natural burial areas are sacred and that a tourism 

development proposal for the shelters is repugnant.  Forest Service leadership was also 

reminded that the Native American Graves Protection and Repatriation Act, 1990 

(NAGPRA) protects the graves as well as their contents.   Tribal nations insisted on 

immediate protection for the shelters and on a concerted effort to locate and inventory the 
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funerary objects that remained in private possession.   After sixty years of agency neglect, 

it was difficult to locate Falls Creek funerary objects, and then to reassert federal 

authority over the government property that had been held in private hands for this long 

period of time.  Some museums and academic institutions, as well as private individuals, 

felt that they had earned the right to ownership of this property by virtue of Forest 

Service inactivity.
58

  Additional impediments to collections recovery efforts included 

attempts by some private individuals and scientists to retain possession of government 

property out of categorical protest or rejection of NAGPRA. 

 With the education and guidance provided by tribal leaders and federal attorneys, 

SJNF leadership rescinded the development proposal, indefinitely closed the Rock 

Shelters to unrestricted public access and recovered as many of the privately-held 

collections as possible.  The public comment period on the decision to rescind the 

management plan and close the Rock Shelters yielded a number of responses rejecting 

the proposal.  Although the Rock Shelters were officially closed to prevent continued 

resource damage, this reasoning was overshadowed by the tribal traditional cultural 

concerns justifying the closure.  In public meetings, some respondents were simply 

incredulous that the Forest Service would close a site [which Native Peoples didn’t even 

know about or actively use.]
59

  Other respondents were concerned that [the Forest Service 

did not present sufficient evidence of cultural affiliation linking modern tribal peoples to 

this site and therefore giving their recommendations for closure adequate credibility or 

standing.]
60
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 Two public respondents reduced their disagreement to management decisions to 

the same disconcerting statement, “We won the war; they’ll (American Indians) just have 

to do what we say.”   Interestingly, discussion of Falls Creek management is not the only 

context where this comment has made an appearance.  I heard it verbatim from a 

participant in a guided tour while discussing a new management plan for the Chimney 

Rock Archaeological Area.
61

  Creating and sustaining a culturally plural management 

paradigm for Native sacred lands in public stewardship will require a main-stream, main-

street public education initiative in addition to one directed toward federal agency 

leadership. 

 Although difficult and belated, changing the institutional and public attitude on 

the history and current legal and ethical requirements to include Native voices and values 

in the management of the Falls Creek Rock Shelters is tentatively successful.  This case 

represents only a “toe-hold” in leveraging substantive change in the management of 

Native values at this particular site at this particular time.  If there is another shift in 

personnel and their management discretion, there could be another coincident shift in the 

site’s management.   

 Three important lessons emerged from working with Falls Creek.  First, the 

shameful and notorious research and management history of the Rock Shelters
62

embodies poignant examples of resource neglect, racism, use-conflict, and failure of the 

United States to comply with existing federal environmental and cultural protection laws, 

or to honor the unique trust duty to tribal governments to protect the cultural heritage of 

American Indians.  Second, changing management paradigms on public lands to reflect 
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the legal and ethical requirements to respect traditional Indigenous values can be “very” 

unpopular among certain stakeholders.  Finally, although difficult and belated, changing 

the course of management for Indigenous sacred lands in public domain is indeed 

possible.  Sustaining culturally plural management decisions at the Falls Creek Rock 

Shelters will depend on developing institutional consciousness and commitment to 

managing Indigenous cultural property as a matter of fulfilling the federal trust 

responsibility to Native Peoples, and honoring treaty and human rights. 

Research Significance

 This research attempts to operationalize the concept of a sacred lands 

collaborative governing structure in a way that centralizes Indigenous voices and values, 

and actualizes at least parity in decision-making between tribal governments and the 

United States; essentially co-management in concept and in practice.    The opinions and 

attitudes of citizens from the Navajo Nation regarding the suitability and fundamental 

components of co-management regimes for Diné sacred places that are in public (federal) 

ownership will assist in building a definition of co-management of sacred lands, as well 

as assist the Navajo Nation in developing its own sacred lands management policy for 

sacred lands both on and off the reservation.  The results of this study can be utilized by 

other tribal governments to stimulate discussion within their own nations regarding 

issues, capacity, and philosophy of co-management regimes to protect sacred lands for 

future generations.   

  In 2002, the Sacred Lands Protection Coalition
63

  hosted the Native American 

Sacred Lands Forum to contemplate, and recommend action on the following questions:   
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why and how should federal agencies protect sacred lands, and how well do existing laws 

and agency regulations protect sacred lands?
64

    One of the strategic courses of action 

defined by this body is to identify gaps in existing legislation and draft language that will 

address those gaps.  The data and recommendations produced in this study may add 

support to existing recommendations made by the Sacred Lands Protection Coalition and 

the National Congress of American Indians (NCAI).  This research may also contribute 

new recommendations to apply toward drafting sacred lands protection legislation, and 

stimulating discussion on its implementation.  In other words, if co-management 

authority is passed, how can tribes prepare to implement effective co-management 

regimes?   The results of this study may also be used in the immediate future by state and 

federal authorities to create more effective and culturally meaningful means to comply 

with existing environmental, cultural, and religious freedom protection laws, to protect 

rights reserved by treaty, and to honor the unique trust duty to tribal governments to 

protect the cultural heritage of American Indians. 

 This research attempts to generate practical solutions and tools for the every day 

business of Indian communities as well as to address needs identified in the evolution of 

scholarship in American Indian Studies.  Although the persistent loss of Indigenous 

sacred lands and inadequate attempts to involve American Indians in their management is 

well-known, American Indians, land managers, and scholars struggle to remedy these 

problems.  This research draws upon the central tenets of postcolonial and critical race 

theories in general, and the concepts of incommensurability
65

 and interest convergence
66

in particular, to assert that Native Peoples should not wait until it is in the interest of the 
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majority society to make fundamental changes in sacred lands management.   Real 

change will occur when tribes effectively exercise their sovereignty.  This research also 

draws upon key elements of the Harvard Nation Building model
67

such as exercising de 

facto sovereignty and developing capable institutions of self-government to serve as a 

blueprint for effective involvement in the management of sacred lands. 

 This research also intends to critically examine the paradigms of managing 

Indigenous cultural property in general, and sacred lands in particular.    At issue is 

whether the practice of American Indian faith and the protection of sacred lands are 

defined by Native Peoples themselves according to the code of their own traditions and 

cultures, or are these rights extended in a way and to an extent that the Federal 

Government deems appropriate.   Native sacred lands are managed with a paternalistic 

regulatory framework which is grounded in common property law.  This system is 

incommensurate
68

 with the values of Native cultures.  Consequently, management 

emphasis is on understanding and protecting the discrete material remnants of culture, 

and not on the landscapes creating the cultural context for those materials, or on the non-

material elements of culture important to sustaining the ways of life for a Native 

community.   This research seeks to demonstrate that critical scholarship is needed to 

decolonize religious freedoms and historic preservation law, policy, and scholarship as 

they relate to the treatment of Indigenous cultural property, and to empower Native 

Peoples to manage their resources according to their own cultural norms and tribal 

philosophies. 
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Dissertation Organization

 Chapter One, “Introduction to Sacred Lands Management through Co-

Management Policy,” presents an overview of the entire project.  Chapter Two, “The 

Indigenous Values Gap,” provides a definition of this concept from the perspective of 

Native Peoples, and is a synthesis of the relevant legal and philosophical discourses 

(literature) related to the management of Indigenous sacred lands in the stewardship of 

the United States.  This chapter establishes the project’s context and justification.  

Chapter Three, “Bridging the Indigenous Values Gap Through Co-management Policy,” 

is a continuation of the literature review and provides a general definition of co-

management regimes, their fundamental elements, and their benefits and risks for tribes 

involved in the management of natural and cultural resources.   

 Chapter Four, “Theoretical Framework for Understanding and Building 

Successful Sacred Lands Co-management Regimes,” contains a discussion of the 

theoretical orientation of this project, including how critical race and postcolonial 

theories integrate with the Harvard Nation Building Model to explain why and how tribal 

governments can engage in co-management as an alternative strategy for managing  

Indigenous sacred lands in public stewardship.  Chapter Five, “Structuring an 

Indigenous-Centered Inquiry (Research Procedures),” details a discussion about the form 

and justification for the multiple-case study.  The study population and site selection are 

described. Data collection (interviews), management, and analysis strategies (content 

analysis) are detailed.     
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 Chapter Six, “Issues, Fundamental Elements, and Core Values of a Best-Practices 

Model of Sacred Lands Co-Management,” describes the results of the content analysis of 

data collected in the interviews within individual cases and across cases.  Data patterns in 

definitions of fundamental elements of co-management regimes discerned from the cases 

are compared to data patterns identified in the analysis of existing co-management 

agreements and previous ethnographic research among the Diné.  A synthesis of these 

patterns serves as the foundation for recommendations on the fundamental elements, 

strengths and challenges for a best practices co-management model for Indigenous sacred 

lands in public stewardship.  Chapter Seven, “Indigenous Sacred Lands in Federal 

Stewardship, Co-management Regimes as Alternatives to Bridge the Indigenous Values 

Gap,” contains conclusions relative to the central research question:  What are the 

fundamental elements of successful co-management regimes for the Navajo sacred lands 

considered in this analysis, and for Indigenous sacred lands in general?  Management 

recommendations and suggestions for further research are also presented in this chapter.  
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CHAPTER II 

THE INDIGENOUS VALUES GAP 

 The loss of landscapes integral to conducting ceremony and maintaining integrity 

of culture, the inability of tribes to access their holy grounds to practice traditional faiths 

and maintain integrity of culture, and the failure of the United States Government to 

apply the Indian trust doctrine to resolve this serious marginalizing of Native Peoples is 

referred to herein as the “Indigenous values gap.”  Discussions about Indigenous values 

and sacred lands are not confined to a single homogenous body of literature.  A 

discussion of sacred lands includes a combination of both formal and informal forms of 

scholarship, statutory and case law, government documents, tribal consultation, and 

traditional stories.   Some of the most significant information in sacred lands discussions 

is the esoteric traditional knowledge contained in prayers, songs, and conversations 

relative to a place.
1
  The organization of the literature review begins with the key 

concepts in the title of the dissertation, Native voices and values, and the Indigenous 

values gap.  The discourses on the state of sacred lands management in the United States 

are presented by offering an explanation of the Indigenous values gap.  To understand the 

Indigenous values gap, Indigenous values first need to be explained.   

Indigenous Values

 Native Peoples are qualitatively different from each other in cultural and spiritual 

heritages.  Definitions of what constitutes “sacred” are accordingly particular.   

Definitions of the sacred are relative to individual geographical areas, individual cultures 
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or tribes, bands, clans, or societies within the tribe, or to men and women within the tribe.  

The “sacred” also embodies a tribe’s unique experience and language.  What one group 

of individuals considers sacred may be considered secular to other groups.  Describing 

the grand multiplicity of Native voices and values behind definitions of what is “sacred,” 

is beyond the scope of this research.  Instead, tribal philosophers and scholars who have 

already compared Native faiths and the concept of sacred have concluded that tribes have 

many general spiritual ideas and practices in common.
2
  These generalities are more 

appropriate for discussion.  For example, a generally accepted broad description of 

“sacred,” rather than a “definition,” is  

… something special, something out of the ordinary, and often it concerns a very 

personal part of each one of us because it describes our dreams, our changing, and 

our personal way of seeing the world.  The sacred is also something that is shared, 

and this sharing or collective experience is necessary in order to keep the oral 

traditions and sacred ways vital....Having a guiding vision in common as a people 

and maintaining it with renewals, ceremonials, rituals, and prayers...
3

 A common belief held between Native Peoples is a sacred place can be physical 

and metaphysical in nature.  The land itself is the place of worship for American Indian 

traditional cultural practitioners.  Sacred landscapes include natural features such as 

rivers, waterfalls, springs, mountains, buttes and spires, or built features such as burial 

areas, rock image panels (pictographs or petroglyphs), medicine wheels, vision quest 

monuments or dance arbors, sweat bath enclosures, and gathering areas where sacred 

trees, plants, stones, water or other natural materials are collected.
4
  Sacredness of a place 

can be derived from human actions of great significance, non-human actions of great 

significance, or from higher powers having revealed themselves to human beings.
5
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Sacredness can be found in the stories about places without any obvious physical 

definitions.
6

 To the Navajo, sacred lands generally include locations mentioned in oral 

tradition, places where something supernatural has happened, sites from where plants, 

herbs, minerals, and healing waters may be collected, or where humans communicate 

with the supernatural world by means of prayers and offerings.
7
  In terms of their 

physical form, most sacred places are features on the natural landscape.  A special type of 

sacred place to the Diné is the “built” Anasazi use site such as masonry pueblos, burial 

areas or rock image panels.
8
   Since warfare was an important part of Navajo life, 

ceremonial sites connected to battle are also sacred.
9
 Typically, Navajo sacred places are 

significant because they are linked to stories, Navajo customary activities, or both.   

 Many tribes organize their world and define themselves in relation to 

“boundaries.”
10

  The principles of setting boundaries according to the four cardinal 

directions, and marking them with mountains and bodies of water, are common practices.   

A middle of the universe is also carefully identified, usually by mountains.   “Mountains 

are (much) more...than boundary markers defining the tribal space within which a people 

lives and carries on its meaningful, purposeful activities.”
11

   Mountains are the homes of 

supernatural beings; they contain special knowledge and powers, and they defend 

ordinary humans from illness and enemies. 

 The Navajo People describe the Navajo homeland, or the Diné Bikeyah, with four 

sacred mountains.  The mountains are where the natural and spiritual universes join, and 

they embody the values that are most pervasive in Navajo life, “... healing the sick, 
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protecting the people and their goods, bringing rain for crops and livestock, and insuring 

tranquility in life.”
12

 Native community is about living a symbiotic life in the context of a 

symbolic culture, which includes the natural world as a vital participant and co-creator of 

community.  A culture’s vitality is literally dependent on individuals living in community 

with the natural world.
13

  These landmarks, and the sense of place
14

 and kinship they 

create, are central to identity of a Native individual
15

 and a people.   

 The “Peoplehood Matrix”
16

 of Native life is one model of the integrated Native 

world-view which demonstrates the importance of land and how it is inextricably linked 

with other fundamental elements of culture.  This model is comprised of four interrelated 

components, including:  a sacred history, a well-defined territory and environment, a 

distinct language, and a characteristic ceremonial cycle, all of which contribute to what is 

generally interpreted as Indigenous culture.  The Navajo philosophy of harmony and 

natural beauty, which in turn is intimately related to the Navajo orientation to their land is 

embodied in hozho.17
 This is an abstract, complex, highly spiritual doctrine of Navajo 

philosophy and spiritual practice described as  

…perfection so far as it is attainable by man,’ the end toward which not only man 

but also supernaturals and time and motion, institutions, and behavior strive.  

Perhaps it is the utmost achievement of order.
18

 Generally, all Native Peoples have a moral responsibility to preserve sacred 

places.
19

   Certain distinctive landscapes are valued as an essential and vital part of Indian 

being, and a moral duty to protect these places exists to secure the future survival of the 

earth, sun, stars, and all forms of life.
20

    The belief systems and practices to achieve this 

end result are unique to each Native culture.  Commonly, to carry out the protection duty, 
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medicine men, priests, shamans, or caciques perform specific ceremonies, at specific holy 

places, at specific times.  Uncompromised ceremony and geography are essential to the 

cultural and religious vitality of Indian cultures.           

The land with its water, plants, and animals is a spiritual creation put into motion 

by the gods in their wisdom.  These elements are here to help, teach, and protect 

through an integrated system of beliefs that spell out man’s relationship to man, 

nature, and the supernatural.  To ignore these teachings is to ignore the purpose of 

life, the meaning of existence.
21

The importance Native Americans traditionally place on “connecting” with their 

place is not a romantic notion that is out of step with the times; instead, it is the 

quintessential ecological mandate of our time.
22

The Indigenous Values “Gap”

The broken relationship between Native Peoples and the sacred places that are 

essential to their identities and cultures, but are now in public ownership, is at the core of 

the Indigenous values gap.  A turbulent history of U.S. military and political actions has 

physically separated and legally dispossessed American Indians from homelands 

containing sacred places.  Simultaneous 19
th

 century policies of Indian removal, 

assimilation, and land disposal resulted in the expeditious transfer of Indian lands to 

homesteaders, miners, ranchers, and the railroads.  Any remaining lands were placed in 

public ownership and ultimately divided among various government agencies with 

various missions and mandates.    

 Today, Indigenous sacred places in federal stewardship are governed by a 

complex legislative and regulatory framework.  Although the Native system of moral 

values elegantly expressed as the “quintessential ecological mandate of our time”
23

 is an 

obvious and justifiable source of guiding principles for this legal architecture, these 
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values lie in the periphery of this body of law.   The Indigenous values gap is a condition 

which is largely influenced by this country’s failure to break out of endless debate over 

constitutional tensions in the courts,
24

 adequately recognize the Indian trust doctrine and 

separate it from public trust,
25

and pass cultural and environmental protection laws that 

are not just procedural and under constant incremental revision when applied to 

Indigenous sacred lands protection and access. 

Constitutional tensions in the courts 

 Management of Indigenous sacred lands located within the public domain can 

present a special type of legal tension between the Free Exercise Clause and the 

Establishment Clause of the United States Constitution.   The freedom of religion, 

including the practice of Native faiths, is a constitutional right guaranteed to all citizens 

of the United States.
26

   The Free Exercise Clause guarantees individual freedom of 

worship, and that the government may not regulate religious beliefs …”
27

  The free 

practice of faiths by Indigenous Peoples is proclaimed by the General Assembly of the 

United Nations as a fundamental human right
28

 which “upholds the right of Indigenous 

groups to maintain and freely develop their cultural identities in co-existence with other 

sectors of humanity.”
29

  For Indigenous cultures in the United States, understanding, 

maintaining, and developing their uniquely diverse cultural identities may depend on 

uncompromised and unlimited access to traditional sacred lands. 

However, committing public resources to religious uses, even when those 

resources are sacred lands to Native Peoples, is argued as contrary to the Establishment 

Clause of the U.S. Constitution.  This clause prohibits the government from creating or 
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favoring a specific religion.  Another related concern holds that the practice of traditional 

religious ceremonies on public lands could perpetually be open to interference from 

federal management or regulation.  To resolve this legal dilemma for Indigenous 

religious practitioners, Congress enacted the American Indian Religious Freedom Act of 

1978 (AIRFA).
30

  This statute recognizes the inherent right of Native Peoples as a group 

to believe, express, and exercise their religious beliefs, and declares it the policy of the 

United States to protect that right.  Federal agencies are accordingly directed to consult 

with Native traditional religious leaders to determine how land management policies and 

procedures may be modified to preserve sacred lands.  In 1994, Congress amended this 

act to provide for the traditional religious use of peyote.
31

Further reinforcing the language and intent of AIRFA, the 1993 Religious 

Freedom and Restoration Act (RFRA)
32

 mandated that the Federal Government shall not 

substantially burden a person’s exercise of religion unless that burden is in the 

“compelling interest” of the government. In 1996, President Clinton issued the “Indian 

Sacred Sites” Executive Order (13007)
33

 requiring federal land management agencies to 

accommodate access to, and ceremonial use of, sacred sites by Indian religious 

practitioners.  Further, it mandates agencies to avoid adversely affecting the physical 

integrity of such sites, and maintain confidentiality of the location and nature of these 

places.   Also important, this order directs every federal agency to consult Native Peoples 

in the management of their sacred sites. 

The Indigenous values gap is, in part, defined by the decisional history of First 

Amendment cases.    Overall, the courts have applied more stringent tests to American 
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Indians regarding sufficient cause of action in free exercise cases than to religious 

infringement claims made by other peoples.
34

  AIRFA has been tested many times in 

federal courts.  Findings largely seize upon protecting a “belief,” but not protecting a 

“place,” or sacred site, central to the belief.    The courts concluded in Badoni v. 

Higginson (1980)
35 and Bear Lodge Multiple Use Association v. Bruce Babbit et al. 

(1998)
36

 that setting aside sacred lands from public use or view violates the 

Establishment Clause if those lands are federally administered.   

Efforts to secure exclusive rights and access to sacred sites have been denied on 

the grounds that commercial and recreational development of a sacred landscape does not 

impair the ability of Native individuals to exercise their religious freedom. [See cases 

Lyng v. Northwest Indian Cemetery Protective Association (1988),
37

 Wilson v. Block 

(1983),
38

 Frank Fools Crow v. Gullet (1983),
39

 and Apache Survival Coalition v. United 

States (1994)
40

].  Further, the ruling in the Lyng case declares that the government can 

develop sacred lands if there is “compelling interest” for other commercial or recreational 

stakeholders.   

 Navajo Nation et al. v. U.S. Forest Service et al. (January 2006)
41

 is the most 

recent case testing the Religious Freedom and Restoration Act (RFRA).  U.S. District 

Court Judge Paul Rosenblatt rejected arguments that upgrading existing facilities and 

dispersing snow with reclaimed water within the Snowbowl Ski Area on the San 

Francisco Peaks presents a “substantial burden” to thirteen Native nations that consider 

the mountains sacred.   Later, in a surprising March 2007 ruling, Justice William A. 

Fletcher, Ninth Circuit Court of Appeals, reversed the lower court’s decision holding that 
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the Forest Service’s approval of the Snowbowl’s use of reclaimed sewage effluent to 

manufacture and distribute artificial snow on the San Francisco Peaks is indeed a 

substantial burden to the Hopi Tribe and Navajo Nation and therefore constituting a 

violation of the RFRA.
42

 In yet another twist, by October 2007, the majority of non-

recused regular active judges of the Ninth Circuit Court of Appeals voted to rehear the 

case en banc in response to a U.S. Forest Service and Arizona Snowbowl Resort 

complaint that the latest decision blocking the use of treated sewage to make snow for 

distribution on the mountain was not made by a full judicial panel.
43

The Department of Interior’s National Park Service (NPS) has attempted to 

address First Amendment tensions relative to the religious use of public land by 

instituting a policy of sacred lands protection through public voluntarism.  The NPS 

suggests that requesting the public to voluntarily modify some recreational uses of 

Indigenous sacred places out of respect for the traditional values of American Indians 

balances public use with traditional Indigenous use while allowing the Federal 

Government to stay within the constitutional limits set by the Establishment Clause.  

Volunteer programs are instituted at Rainbow Bridge and Devil’s Tower National 

Monuments.   The sports climbing management plan for Devil’s Tower requests 

cooperation from climbers to voluntarily respect spiritual uses by Native Peoples during 

the month of June.  This plan is lauded because it advocates an alternative to a federally 

imposed “rights-based” restriction on public use. 
44

  Although there is some success with 

this strategy to accommodate all interests in Devil’s Tower,
45

 it also suggests it is 

acceptable that a religious freedom constitutionally guaranteed to all Americans may be 
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considered a “rights-based imposition” requiring public debate and consensus simply

because it is practiced on public land.   Public voluntarism is also not an adequate means 

to implement the legal and moral duty of the Federal Government to protect Indian lands, 

resources, and cultural heritage under the doctrine of Indian trust.   

 The Department of Interior’s Bureau of Land Management (BLM) resolved First 

Amendment tensions in a 25-year lease agreement with the Church of Jesus Christ of 

Latter-Day Saints (LDS) which authorizes Church management of a 933 acre parcel of 

public land as an historic property.
46

  Martin’s Cove National Historic Site, located 55 

miles southwest of Casper, is considered by the Church as hallowed ground because 150 

Utah-bound Mormon emigrants traveling in the Martin Handcart Company lost their lives 

in a blizzard on this stretch of Wyoming prairie.  This National Register listed property 

figures prominently in the history of the Church, as well as in the history of this nation.
47

  

In spite of its significance, the site suffered from agency neglect and lack of public 

access, prompting the Church to propose purchasing the property from the BLM.  

Alternatively, Congress authorized a lease agreement with the LDS Church allowing 

them to interpret the site’s LDS story.
48

 The American Civil Liberties Union (ACLU) threatened legal action against the 

Secretary of Interior on the grounds that the only public access to public historic property 

was through the Church’s privately owned and operated Mormon Handcart Visitor’s 

Center, a violation of the Establishment Clause.   The BLM, the ACLU, and the Church 

informally settled this complaint by negotiating an agreement which allows the Church to 
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operate the property as a historic site with non-proselytizing interpretive facilities or 

media, and by providing unrestricted visitor access to public property.
49

Inadequate recognition of the Indian trust doctrine 

    and its separation from public trust

 Congressional leadership to link sacred lands management policy to the doctrine 

of Indian trust lacks commitment and clarity.  The doctrine of trust, or Indian trust, is the 

unique legal, political, and moral duty of the Federal Government to protect Indian lands, 

resources, and cultural heritage.  The nature and scope of the trust doctrine emerges from 

treaties, the Constitution’s Commerce Clause, federal statutes, and Supreme Court case 

law.
50

   The Indian trust concept emerged from the trilogy of Indian law cases decided by 

Chief Justice John Marshall.  In the trilogy, Marshall acknowledged that Indian nations 

are independent political sovereigns, but not foreign sovereigns.  Marshall reasoned that 

the political identity of an Indian tribe in the United States is one of a “domestic 

dependent nation.”
51

  Inherent in this relationship of Indian dependency on the United 

States is that Congress has responsibility to act in a tribal government’s “best interest.” 

Trust and treaties remain relevant in federal Indian law and policy today, and the 

government of the United States is to be held to a high standard of good faith and 

integrity in honoring treaties and fulfilling the responsibility of trust to manage the 

resources of the tribes, including sacred lands and other Indigenous cultural property.     

The responsibility for implementing the doctrine of trust applies to all levels and 

branches of the United States Government, including the federal courts and the 

Congress.
52

  The trust doctrine and the plenary power doctrine provide Congress 

oversight responsibility for operation of all federal activities and agencies affecting 
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American Indians.  As yet however, Congress has been unwilling to use this authority to 

decisively assist with sacred lands management issues as a matter of invoking the trust 

responsibility.
53

 This is particularly the case when management involves conflicting 

values or mandates.  For example, Congress has not intervened to reduce the adverse 

effects to Indigenous sacred lands directly resulting from telescope construction on top of 

Arizona’s Mount Graham, as authorized by the Arizona-Idaho Conservation Act 

(1988),
54

 or resulting from the construction of the international border fence through the 

middle of sacred sites on the Tohono O’odham Reservation,
55

 as authorized by the Secure 

Fence Act (2007).
56

  The U.S. Congress and the courts have largely deferred to federal 

land management agencies to work with tribal governments on the management of 

Indigenous sacred lands.
57

 The effect of this delegation of responsibility on government 

to government relationships and the protection of sacred lands can be described as an 

“incremental loss of Indian rights behind a curtain of administrative discretion.”
58

 The management of Indigenous sacred lands in public domain is also a matter of 

public trust.  Indian trust and public trust are substantively different.  Public “trust” 

emerges from the interpretation of land management laws to balance the resource need 

with the public desire for commercial and recreational uses.
59

  This policy of “multiple-

use” is the collective mission and vision of public lands management agencies and is 

established by the Federal Lands Policy Management Act (FLPMA)
60

 and the Multiple-

Use Sustained-Yield Act (1960).
61

    These statutes, along with each agency’s Organic 

Act, generally direct agencies within the United States Department of Agriculture 

(USDA), and the United States Department of Interior (USDI), to provide for 
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conservation of natural and cultural resources while allowing or promoting economic 

development and use by multiple interests such as energy and mineral development, 

timber harvest, livestock grazing, scientific research and public recreation and education.  

In contrast, public uses are significantly more limited on lands managed by the NPS.    

The 1916 Organic Act
62

 creating the NPS and the National Park System implemented a 

resource protection policy emphasizing preservation of biological diversity, ecosystem 

health, and cultural heritage.  

 Public lands management agencies are primarily responsible for the management 

of Indigenous sacred lands.  Regardless of agency mandate, management of Indigenous 

cultural property in the public domain, including sacred lands, lies at a nexus of property 

rights law and conflicting social and cultural values.   Up until now, discussion relative to 

values and property rights has been generalized as a simple Western and Native 

dichotomy.   In reality, at least six different stakeholder perspectives are documented that 

inform decisions relative to cultural property:   moralist, internationalist, nationalist, 

property, scientific, and market.
63

  Public land management decisions are largely founded 

in Western common law codes of property ownership, and are largely informed by the 

property, scientific, market, and moralist perspectives.  

 The “property perspective” considers whoever has the right of ownership also has 

right of control.
64

    Public land is supported by public dollars, and therefore should be 

entirely available to, and controlled by, the public.  This is also the position of market 

theorists who argue that cultural resources in the public domain are for general access and 

use by the public.  The scientific perspective insists that intellectual pursuit generates 
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knowledge which is both a fundamental benefit to humankind, as well as a protected right 

to freedom of speech under the First Amendment of the Constitution.
65

  Ethical and moral 

responsibilities characterized as the “moralist perspective” on cultural property asserts 

that controlling cultural property is a human right, and an “indispensable aspect of 

cultural experience and the evolution of cultures.”
66

In the mélange of cultural property perspectives there has always been some 

valuation of the natural and cultural past.   The United Nations recognizes cultural 

landscapes throughout the world as fundamental human geography having complex 

definitions on both physical and social dimensions. 
67

A cultural landscape is a geographic area that includes cultural and natural 

resources associated with an historic event, activity, person, or group of people.  

Cultural landscapes can range from thousands of acres of rural land to homesteads 

with small front yards.  They can be man-made expressions of visual and spatial 

relationships that include grand estates, farmlands, public gardens and parks, 

college campuses, cemeteries, scenic highways, and industrial sites.  Cultural 

landscapes are works of art, texts, and narrative of cultures, and expressions of 

regional identity.  They also exist in relationship to their ecological contexts.
68

 In observance of the complex and dynamic ways to ascribe value and significance 

to cultural places, the United Nations Education, Science, and Culture Organization 

(UNESCO) defined multiple categories of cultural landscapes inclusive of both the built 

environment and the natural environment.
69

 As a result of increasing world-wide political 

voice of Indigenous and non-Western peoples, a category of cultural landscape was 

recently created recognizing the powerful intangible religious, artistic or cultural 

associations of the natural environment where material cultural evidence may be 

insignificant or even absent.
70

 The concepts of cultural landscape and “sense of place,”
 71

are also recognized by the NPS and can be referred to as national heritage areas.
 72

  A 
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national heritage area is a place designated by Congress where natural, cultural, historic 

and recreational resources combine to form a cohesive, nationally-distinctive landscape 

arising from patterns of human activity shaped by geography.   Rather than being      

NPS-managed units, these areas are locally-managed representations of our national 

experience that extend over a complex matrix of public and private land with NPS 

guidance.  Heritage areas are coordinated by a local entity in partnership with varied 

stakeholders working collaboratively on a shared set of values.   

 Although recognition of heritage areas and cultural landscapes are significant 

developments in cultural resources management policy, and these are important social 

and geographic designations defined and managed by the grass roots, this recognition is 

not without challenges.  For example, principle questions that have already been raised 

include, “how do we ascribe value and significance to places, and what does it mean to 

try to protect cultural landscapes” (in any meaningful way for American Indians)?
73

    

Native voices and values are considered only to the extent determined by who is doing 

the valuing.  The dominant stakeholders involved will identify the landscapes to be 

featured and determine what stories about them will be told.  For example, is Mount 

Rushmore National Memorial to be celebrated as a symbol of “America's universal 

democracy”
74

and artistic achievement?  Or, is Mount Rushmore a symbol of the 

massacre of her first citizens, theft of their land, and desecration of an essential sacred 

landscape, or what has also been described as “national graffiti by disfiguring the 

magnificent natural imagery of the historic Black Hills”(?)
75
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Inadequate cultural and environmental protection

    laws and ineffective tribal consultation

 Although tribal governments never specifically ceded their rights to conduct 

ceremonies, protect cultural property, or collect herbs or animals used in traditional life 

ways,
76

 federal cultural resources and religious freedoms protection laws are silent on 

acknowledging these rights and instead declare the intent to maintain federal control over 

the disposition and treatment of Indigenous cultural property on federal lands.  Tribal 

governments and scholars complain the laws are ineffectual relative to recognizing 

Indigenous cultural needs and values and are instead symbolic, procedural, or under 

constant incremental revision.
77

  Native governments have also repeatedly expressed 

concerns that consultation and collaboration efforts with state and federal lands 

management agencies over the management of cultural property are inconsistent and 

inadequate.
78

  Finally, although there are fully successful collaborations between tribal 

governments and the United States, meaningful management of Indigenous sacred lands 

in partnership with Native Peoples is only piecemeal and does not represent a cohesive, 

enduring national policy.  

Cultural property statutes are symbolic, procedural, 

    and under constant incremental revision

   Native Peoples have sought to protect sacred lands as well as enhance the ability 

to practice traditional Native American religions including the need to have access to 

sites, to use and possess sacred objects, and to possess the freedom of worship otherwise 

granted under the First Amendment to the Constitution.  These needs were finally 

acknowledged in 1978 with the passage of AIRFA.  The intent of AIRFA was reaffirmed 
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in the Sacred Sites Executive Order 13007 (May 24, 1996).
79

 The Federal Government is 

obligated to accommodate access to, and ceremonial use of, Indian sacred sites by Indian 

religious practitioners and to avoid adversely affecting the physical integrity of such sites.  

The language of AIRFA only requires public officials to “consider” Indian interests and 

not necessarily to act in accordance with them.  At the time the law was enacted in 1978, 

Morris K. Udall described AIRFA as vague and “as merely a statement of policy having 

no teeth”
80

 since there is no penalty provision.   Additionally, Executive Order 13007 

directs agencies administering federal lands to accommodate access to, and ceremonial 

use of, Indian religious sites to the “extent practicable” as determined by the discretion of 

a land manager.  Consequently, Indigenous religious values are overwhelmed by a 

diverse set of interests among multiple stakeholders. 

 Preservation and protection of this nation’s most important historic and cultural 

resources is at the core of the National Historic Preservation Act of 1966 (NHPA).
81 

   

The NHPA “represents the cornerstone of federal historic and cultural preservation 

policy, and it is the most widely litigated federal statute in the area of cultural property 

law.”
82

 The National Register of Historic Places (NRHP) was created by the NHPA to 

give recognition to places of significance in American history, architecture, archaeology, 

engineering, and culture, and to provide properties considered just eligible for listing on 

the register the same heightened protection status as if they are actually listed.  Places 

significant to Indigenous Peoples were not adequately recognized until 1992 when 

amendments to the Act provided explicit recognition of traditional religious and cultural 

values and places important to Indian tribes or Native Hawaiian organizations, and that 
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these may be eligible for National Register listing.
83

 For the first time, an Indigenous 

traditional cultural place or property (TCP) could be defined and evaluated for National 

Register eligibility against criteria demonstrating enhanced cultural competency, or an 

awareness of, and sensitivity to, variations in cultural perspectives and priorities.
84

 Questions about the effectiveness of listing an Indigenous sacred place on the 

NRHP, designating it as a National Historic Landmark, or naming it to the Endangered 

Historic Places List, or other similar historic or heritage designation, have been raised by 

managers and scholars.
85

  Listing or not listing a property shares the same consequence.  

To illustrate, the USDA Forest Service identified both the San Francisco Peaks in 

northern Arizona and Mt. Graham in southern Arizona as TCPs eligible for inclusion on 

the National Register.
86

  Simultaneously, the same agency has approved ski area 

expansion on the Peaks
87

 and an international observatory construction and operation on 

Mt. Graham.
88

  Under current law, National Register listing honors a property and 

establishes that it is worthy of protection, but on its own does not necessarily protect it.   

 Protection of a cultural property is at the discretion of the federal lands manager. 

Under the NHPA, a federal agency is only charged with following the procedures set 

forth in the NHPA, or other federal statutes, for considering the effect of an action on a 

cultural or historic property.  Section 106 of the NHPA requires federal agencies to “take 

into account” the effects of their actions on properties eligible for inclusion on the 

National Register of Historic Places (including sacred sites); and, afford the Advisory 

Council on Historic Preservation (ACHP) a reasonable opportunity to comment on the 

proposed action.  An agency can be challenged on if it followed the process or not.  In the 
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end, it is important to note that “compliance” with Section 106 process does not 

constitute “management” of all of the values embodied in sacred lands.   

Federally held Indigenous cultural property, including sacred sites, is also 

protected under the Archaeological Resources Protection Act, 1979 (ARPA).
89

  The 

ARPA generally reinforces the intent of the 1906 Antiquities Act to protect cultural 

property from theft and vandalism.  Under ARPA, the Federal Government is required to 

protect archaeological resources at least 100 years old on federal and Indian lands from 

theft or sale by private individuals.  ARPA has both a criminal enforcement provision and 

a permitting provision specifying that actions involving cultural property are undertaken 

to strictly further scientific knowledge and educate the public.  This statute also requires 

tribal consultation when a proposed activity could result in harm to a site significant to a 

tribe.  The language and intent of this statute limits its protection to material 

archaeological resources, but not the intangible or metaphysical elements of a sacred 

place.  Also, site valuation and loss are limited to commercial and scientific harms and do 

not include the cultural or spiritual injuries to Native Peoples. 

 The Native American Graves Protection and Repatriation Act (NAGPRA),
90

 is a 

1990 statute enacted to remedy the “massive-scale” appropriation of between 100,000 

and 2 million American Indian, Native Hawaiian, and Alaska Native human remains, 

funerary and ceremonial objects that occurred without permission of direct descendants 

or culturally affiliated individuals.
91

  NAGPRA is patterned after common property law, 

and defines a protocol of ownership leading to repatriation of human remains, funerary 

and ceremonial objects to their living descendants or closest affiliated cultures.  Although 
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Congress drafted NAGPRA to reflect Anglo-American legal concepts and categories 

treating property, this legislation is codified under Title 25, Chapter 32 of the United 

States Code, in other words the section on “Indians” rather than Title 36 regulating public 

property.   Clear congressional intent is expressed in NAGPRA to protect the inherent 

human rights retained by American Indians to maintain and freely develop those 

expressions of culture embodied in the treatment of their ancestors and essential 

ceremonial property.
92

  NAGPRA has been called “one of the most important pieces of 

human rights legislation since the Bill of Rights.”
93

 Burial areas for Indigenous Peoples are sacred ground.
94

  One objective of the 

Native American Graves Protection and Repatriation Act of 1990 (NAGPRA)
95

 is to play 

a key role in protecting the burial grounds and sacred objects of Native Americans.  In 

addition, federal agencies, and federally funded museums and educational institutions, 

are required to return human remains, funerary items, sacred objects, and objects of 

cultural patrimony to tribes or other Indigenous groups who are descendents of, or are 

culturally affiliated with, the individuals who created the objects.  Objects with the 

highest commercial value are often associated with human burials, or sacred sites.  Indian 

burial areas of all ages are sacred ground.
96

 In a roundtable discussion reviewing ten years of accomplishments since the 

enactment of NAGPRA, one reviewer stated, “although graves protection is in the title of 

the legislation, it has not received the same attention as the repatriation portion of the 

law.”
97

 It is important to the spiritual beliefs of some Native cultures to return the 

ancestors to the graves where they were unearthed, or as close to those resting places as 
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possible.
98

  Requests from tribal governments to rebury repatriated human remains and 

funerary objects on public lands can meet with exasperating bureaucratic barriers.    

 For example, since the Falls Creek ancestors could not be reburied at the rock 

shelters because of their archaeological content as well as the high risk of being re-

excavated, the tribes requested protected reburial sites be identified as close by their 

original grave site as possible.  Under NAGPRA, the process of repatriation transfers 

ownership of the ancestors from federal status to private.  Once this transfer has occurred, 

it is difficult to commit federal funds to their long-term protection.  Also, problematic, 

reburying the ancestors in a second protected location constitutes “creating a new 

cemetery,” an action prohibited by Forest Service policy.
99

The National Environmental Policy Act of 1969 (NEPA)
100

 is one of the most 

significant pieces of environmental legislation enacted in the United States.  It requires 

rigorous assessment of both the ecological and cultural impacts of federal undertakings 

and preservation of important historic, cultural, and natural aspects of our national 

heritage.  The Environmental Justice Executive Order 12898 (1994)
101

 augments the 

NEPA and NHPA by requiring agencies to avoid or eliminate disproportionate adverse 

environmental impact on low-income groups and minority communities.   

For indigenous peoples, environmental justice encompasses a different 

constellation of issues than it does for other affected groups.  Environmental 

justice requires attention to the interrelated cultural, spiritual, social, ecological, 

economic, and political dimensions of environmental issues.  For Native peoples 

in the United States, moreover, environmental justice cannot be contemplated 

apart from recognition of a tribes’ unique legal and political status:  tribes are 

sovereign governments, with rights to and management authority over tribal lands 

and resources.
102
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  Indigenous cultures and land are inextricably intertwined, and the effects of an 

action(s) on a spiritual place cannot necessarily be separated from the effects on a culture; 

yet, neither the NEPA nor the NHPA adequately consider the effects of proposed projects 

on Indigenous societies and cultures in a culturally meaningful way.  Traditional 

Indigenous values defining environmental and cultural sustainability fall in between the 

socioeconomic environment described under the NEPA, and cultural environment 

defined under the NHPA.
103

  The socio-cultural environment first considers potential 

effects which can be measured in terms of socioeconomics (per capita income, housing 

availability, or employment opportunity), and then secondly considers potential effect to 

cultural resources.  Often, cultural resource considerations have been limited to a 

discussion of the effects of a proposed project on material, or archaeological, remains and 

their intrinsic scientific values.    The direct, indirect and cumulative effects of losing a 

landscape or its resources on Native Peoples and their cultural practices, including 

ceremonies, stories, songs, dance, language, technology or art forms linking land and 

cultural identity, are not always described and measured with the same level of rigor as 

applied to the artifacts of culture.  Without proper understanding of, and respect for, the 

profound effects of landscape loss to traditional cultures and ways of life, federal 

management practices remain agents of adverse change in Indigenous cultures, or what 

one scholar describes as “environmental genocide.”
104 

 In addition to being the first specific cultural property enforcement statute 

addressing the loss of scientific data in archaeological sites in the country, the Antiquities 

Act of 1906 provides the President of the United States unilateral authority to create 
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national monuments to set aside and protect unique natural and cultural resources, 

including sacred lands, for future public enjoyment.  Today, about three-fourths of the 

more than 80 national monuments were established by Presidential proclamation.
105

 In 

2001, the Act was amended for the first time to limit the establishment of new 

monuments in the state of Wyoming except by express congressional action.
106

 The 

unilateral authority of the President of the United States to protect certain areas as 

national monuments is contested as a form of federalism.  Critics of the Act argue that the 

law is applied in a manner which is inconsistent with the Act’s limited focus on 

protecting discrete areas of scientific and archaeological interest.  A series of bills has 

been introduced into Congress to limit the presidential power to use the Antiquities Act to 

unilaterally take these protective measures, making protection of sacred lands more 

difficult with this instrument.
107

The most recently proposed legislation protecting Indigenous sacred lands is the 

Native American Sacred Lands Act (H.R. 2419),
108

 re-introduced to the House on June 

11, 2003 by Representative Nick Rahall (Democrat, West Virginia).  This bill enacts the 

1996 Indian Sacred Sites Executive Order (13007) into law thereby providing authority to 

place federal land into trust for the benefit of the Indian tribe or tribes for which the land 

is considered sacred.
109

  The latest draft of this bill was motivated in direct response to 

the struggle of the Quechan Tribe to halt the development of a 1600-acre open pit gold 

mine in Indian Pass, California.  In general, the bill intends to protect Native American 

sacred sites from the aggressive energy development plans of the Bush Administration.  

Additionally, this bill provides authority for federal land managers to enter into 
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cooperative agreements to manage a sacred landscape on federal land; and any lands 

adjacent to sacred places.
110

 Another important inclusion to this bill is it underscores the 

importance of Native science and oral history as valid lines of evidence supporting the 

definition and significance of sacred sites. 

House Bill 2419 is an amended version of the Sacred Lands Protection Act (H.R. 

5155) which was introduced to the House on July 18, 2002 and never moved out of 

committee.  The Native American Sacred Lands Act (H.R. 2419) was re-introduced to the 

House on June 11, 2003, and again, never moved out of committee.  On July 23, 2004, 

Congressman Rahall introduced a “rider” amendment banning federal spending on 

projects that could undermine Indigenous sacred sites to an appropriations bill; it was 

narrowly defeated 215 votes to 209.       

 While the Rahall bill offers unprecedented and decisive language affirming the 

protection of sacred lands, it simultaneously does not fully escape the problems of 

cultural competency and effectiveness.  Important criticism relative to cultural 

competency focuses on an attempt to codify a definition of “sacred” which is neither 

appropriate nor sufficient.
111

 Arguably, the grand multiplicity of perspectives on what is 

“sacred” can not be captured in a single statutory definition.  H.R. 2419 also centralizes 

decisions on the management of sacred lands among the political leadership rather than 

among the traditional religious leaders and practitioners of a tribe.
112

  Effectiveness of the 

bill is also questioned because it does not provide a substantive legal cause of action to 

protect tribal rights.
113



65

Consultation and collaboration are inconsistent and inadequate.

 The unique trust relationship between the United States and tribal governments is 

reaffirmed by the 1994 Executive Memorandum on “Government-to-Government 

Relations with Native Tribal Governments”
114

 and Executive Order 13175 “Consultation 

and Coordination with Indian Tribal Governments.”
115

 These orders direct federal 

agencies to consult with federally recognized Native nations to the greatest extent and to 

collaborate within a government-to-government relationship.  Consultation with tribal 

governments is governed by multiple statutes and regulations that apply to federal actions 

impacting the natural or cultural environment, including NEPA, NHPA, NAGPRA, 

AIRFA, and ARPA.  For example, NEPA regulations direct agencies to, “… invite the 

participation of affected federal, state, and local agencies, any affected Indian tribe, the 

proponent of the action, and any other interested persons.”
116 These statutes and 

regulations have precipitated a number of agency manuals, handbooks, and guidance 

documents.
117

 Regardless of these considerable statutory and policy provisions, Native 

governments and legal scholars have repeatedly expressed concerns that consultation and 

collaboration efforts with state and federal lands management agencies in general are 

inconsistent and inadequate.
118

   The most fundamental criticism holds that most of 

federal-Indian policy is unilaterally determined within the philosophy and doctrine of 

federal plenary power.   Even federal-tribal consultation policy has largely been 

developed without tribal consultation.
119

 This situation is increasingly changing however 

with empirical investigations such as the consultation “best-practices” inquiry initiated by 
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the National Association of Tribal Historic Preservation Officers (NATHPO).
120

However, effective consultation is in part dependent on decisive and systemic 

commitment by the Federal Government to honoring tribal treaties, trust, and 

sovereignty.    

 This diminished commitment to the high standard of trust duty is evidenced in the 

language and intent of the current consultation regulatory architecture.
121

 Specifically, 

federal statutes and the consultation executive order only apply to federally recognized 

tribes, not all tribal organizations.  Tentative or discretionary language placing limits on 

the obligations of federal agencies to meaningfully consult regarding the direction to 

consult appears in the 1994 Presidential Memorandum, including:  “Each executive 

department and agency shall consult, to the greatest extent practicable, and to the extent 

permitted by law…”
122

 Consultation remains a broadly defined term ranging from 

informing the tribes of decisions to full cooperative or collaborative partnerships.
123

  

Federal agencies engage in consultation with tribal governments in a variety of contexts, 

from policy affecting tribes nation-wide to specific federal actions or decisions that will 

result in environmental impacts in one particular area.  Throughout the federal system, 

tribal governments experience considerable variation in consultation protocols and their 

proper timing relative to project or program implementation, attitudes and philosophies 

toward tribal involvement in federal actions, and in the definitions of what constitutes 

successful consultation.   
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Meaningful management of Indigenous sacred lands is piecemeal

 Across the United States there are important examples of sincere and meaningful 

efforts to manage Indigenous sacred lands held in federal stewardship.  Many of these 

have evolved through proactive measures and perseverance exercised by the tribes.   

Most notably, Congress worked with the Forest Service to repatriate Blue Lake to Taos 

Pueblo in 1970 and Mount Adams, sacred landscape to the Yakima Nation, in 1972.  

These actions represent the first two sacred landscapes repatriated to American Indians 

by the United States government.    Other examples of sacred lands protection measures 

are found in the courts.  The Ninth Circuit Court invalidated a 1998 lease extension for 

geothermal development at Medicine Lake, sacred to the Pit River Tribe of California, in 

a case where the BLM and the Forest Service extended the leases for five more years and 

then began post-decisional environmental review and tribal consultation under NEPA.
124

 At the agency level, the Forest Service has also voluntarily entered into a 

cooperative agreement to manage the Big Horn Medicine Wheel and Medicine Mountain 

in Wyoming.  The Medicine Wheel was designated a National Landmark in 1970, but 

both the Medicine Wheel and surrounding area are considered sacred to many tribes of 

the Northern Plains and Rocky Mountains, including the Arapaho, Cheyenne, Crow, 

Lakota, Dakota, Shoshone, Cree, Salish, Kootenai, and Blackfeet Nations.  In September 

1996, the Forest Service, State Historic Preservation Office (Wyoming), Bighorn County 

(Wyoming) Commissioners, Advisory Council on Historic Preservation, Medicine Wheel 

Coalition, Medicine Wheel Alliance and Federal Aviation Administration signed a 

programmatic agreement implementing an Historic Preservation Plan for the area.
125

 This 
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document established an 18,000-acre “area of consultation” encompassing all of 

Medicine Mountain and the cultural resources associated with the Medicine Wheel, with 

special emphasis on protecting its sacred values.  The plan facilitates traditional cultural 

use by Indian practitioners by providing for unlimited ceremonial use, including privacy 

for such ceremonies when requested, and by allowing plant gathering for religious 

activities.  So far, this plan has withstood multiple legal challenges on Establishment and 

restricted access.
126

 Private individuals and organizations have been instrumental in securing the 

protection of Indigenous sacred lands.  For decades, the sacred Hawaiian island of 

Kaho’olawe, the physical manifestation of the sea god Kanaloa, was threatened by 

explosions set off by the U.S. Navy.
127

   Native Hawaiians demanded an end to the 

military assault.  In 1990, President George H. W. Bush halted bombing and target 

practice on Kaho’olawe. The same year, a congressional commission began to study the 

cultural and environmental issues, and in 1993 it recommended that all military actions 

be permanently banned on the island, and that the island be returned to the state of 

Hawai’i. Congress worked with the Navy to clean up and repatriate the island and, in 

1994, the deed to Kaho’olawe was given over to the State of Hawai’i. 
128

 Sixty miles south of the Zuni Pueblo in New Mexico is Salt Lake, home of the 

Zuni’s Salt Mother.  When water evaporates in the summer, it leaves a layer of salt on the 

lake bottom for harvesting by Native Peoples coming from Zuni and other neighboring 

tribes.  The Salt River Project (SRP), an Arizona-based utility, intended to build a 

massive coal strip mine just eleven miles northeast of the lake.  After nearly two decades 
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of opposition from the Zuni Tribe, environmentalists and concerned citizens, the SRP 

relinquished their permits in August 2003.   The primary issue was to what degree SRP’s 

pumping from the underlying aquifer might reduce the water and salt levels in Zuni Salt 

Lake.  The State of New Mexico’s Coal Mine Program determined that draining the 

aquifer would not affect the lake.  The Department of the Interior also agreed with 

allowing the mining lease.  It was SRP under private pressure that announced it would 

relinquish all permits and coal leases for coal strip mining.
129

 These sacred lands protection efforts are profoundly important and are on the 

increase.  However, these successes are piecemeal and may be tenuous given their legal 

context.   

Native Americans have not fared nearly as well as one would hope in their quest 

for the protection, preservation, and repatriation of cultural resources and sacred 

places.  A modicum of benign gestures on behalf of specific tribal communities 

does not represent good faith or ethnic justice on the part of federal or state 

agencies or the general citizenry, especially property owners.
130

Many more Indigenous sacred places are actively being destroyed or desecrated.  Sacred 

landscapes holding powerful federal designations like national wildlife refuge, national 

monument or national park designations are under constant threat of commercial or 

industrial use, including for example:    Ocmulgee National Monument (Georgia), 

Petroglyph National Monument (New Mexico), Rainbow Bridge National Monument 

(Utah), Devil’s Tower National Monument (Wyoming), and the Arctic National Wildlife 

Refuge (Alaska).   In spite of the successes, this discussion of the Indigenous values gap 

presents compelling evidence that a cohesive and enduring federal sacred lands 
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management policy which effectively considers Indigenous cultural and spiritual values, 

and honors tribal treaties and trust responsibilities is needed. 

What are Tribal Governments and Indian Communities

Doing to Bridge the Indigenous Values Gap?

 Native nations are unified and engaged in a diverse arena of activities to leverage 

positive change in global policy on issues affecting Native Peoples.  Along with other 

Indigenous Peoples, the Navajo Nation has been working directly with the UN to ensure 

that Native voices and values are directly incorporated into policies treating human rights 

of Indigenous Peoples.
131

   Following 24 years of negotiation between nation states and 

Native Peoples, in September, 2007, the UN General Assembly adopted the Declaration 

on the Rights of Indigenous Peoples with an overwhelming majority of 143 nations 

voting for the Declaration and only four votes were cast against it.  Unfortunately, the 

four votes were from Canada, Australia, New Zealand, and the United States.  Although 

the United States did not vote for this Declaration, its language and intent can still be 

applied by the Navajo Nation, and other Native nations, to develop their own human 

rights and sacred lands policies. 

 Native nations are increasingly engaged in asserting their sovereignty and 

inherent right to protect to cultural property, including sacred lands, both on and off the 

reservation.
132

  On the reservation, tribes are incorporating Indigenous cultural property 

protection language into tribal constitutions and tribal codes.  Off the reservation, Native 

nations are having some success in federal courts arguing that tribes never relinquished 

cultural property rights by or through treaties or executive orders.  As such, the protection 
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of, and access to, Indigenous cultural property on ceded lands is a usufructary right, in 

other words tribes have rights to use these properties.
133

 [See specifically Minnesota v. 

Mille Lacs Band of Chippewa Indians (1999),
134

 Oneida Indian Nation v. Sherrill 

(2004),
135

 and Wisconsin v. Environmental Protection Agency (2001)
136

].  Also 

important, the opinion in Montana v. Environmental Protection Agency (1981)
137

provides tribal governments with authority to intervene in the activities of non-members 

in ceded territory when the “political integrity, economic security, or the health or 

welfare” of the tribe are threatened.  This rule can apply to the treatment of Indigenous 

cultural property on ceded lands if that treatment (destruction or desecration) results in 

harm to tribal members, such as the occurrence of spirit sickness
138

or the inability to cure 

or restore balance.
139

 In reference to Navajo sacred places the 

… effect to the physical properties or significance of traditional cultural 

properties (TCPs) cannot be mitigated by any measure other than avoidance.  If 

TCPs are adversely affected their power can be diminished or lost.  This loss can 

be measured by loss in the ability to heal.
140

 Native governments are uniting at a national level to address common concerns 

regarding the treatment of and access to sacred lands.   In 2002, the Sacred Lands 

Protection Coalition
141

  hosted the Native American Sacred Lands Forum to contemplate, 

and recommend action on the following questions:   why and how should federal 

agencies protect sacred lands, and how well do existing laws and agency regulations 

protect sacred lands?
142

 This body  

…confirmed that sacred places continue to be endangered throughout the nation, 

and legal remedies such as the American Indian Religious Freedom Act, 

Executive Order 13007 and the National Historic Preservation Act (NHPA) are 

often ineffectively implemented and provide limited legal redress to aggrieved 

traditional religious practitioners and tribes.
143
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In response, the Coalition developed a strategic plan generally giving priority to these 

actions:  to define effective consultation protocols, develop the legal and administrative 

framework necessary to either acquire, or provide protection of, and access to, sacred 

lands, and improve compliance and enforcement of existing federal law related to sacred 

lands management.
144

Among the numerous strategic recommendations for protection of 

Indigenous sacred lands adopted by the National Congress of American Indians (NCAI) 

is support for co-management regimes.
145

 Co-management of sacred lands in public 

stewardship can be a platform for genuine partnership between Native nations and the 

Federal Government to provide culturally meaningful resources protection and 

unrestricted access to American Indians for spiritual uses.  
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CHAPTER III 

BRIDGING THE INDIGENOUS VALUES GAP  

THROUGH CO-MANAGEMENT POLICY 

A policy of land and resources co-management has tremendous potential to bridge 

the Indigenous values gap when applied to sacred lands.  Like wildlife and timber stands, 

cultural resources can be considered among the geography and resources suited for co-

management.  As a governance structure, co-management of Indigenous cultural property 

can be situated within the federal-Indian trust relationship and demonstrate federal 

commitment to tribal sovereignty and self-determination.    Co-management policy 

between tribal governments and federal agencies can elevate tribal government 

participation in public lands management from a position of equal stakeholder with 

special interest groups to a position affirming the government-to-government 

relationship.  Tribal governments can then offer and implement management solutions 

consistent with their philosophies and principles of understanding and caring for the land.   

Co-management regimes are widely encouraged as effective structures of governance 

practicing a conservation philosophy for a multitude of land, water, and atmospheric 

resources.
1
  These regimes should as well be encouraged for cultural resources, including 

sacred lands in public stewardship. 

 There is no single characterization or explanation for the form of co-management 

models or the measurements of their success.  The joint, or co-management, literature is 

as diverse as the resources and the governance structures it describes.  There is more 

literature focused on describing active co-management agreements than there is analyzing 



74

the agreements for content and effectiveness for theory-building.
2
  Consequently, 

agreement development has proceeded between governments and stakeholders without 

benefit of research into the concept and practice of “co-management”.  Given this 

assessment, co-management models that are active in the English common-law countries, 

including the United States, Canada, Australia, and New Zealand, are examined to define 

issues, fundamental elements, and core values for “best-practices” co-management 

models, and then determine if those practices are applicable to the management of 

federally held Indigenous sacred lands in the United States. 

Definition of Co-management

 Co-management refers to a governance system about property.
3
  Involving 

multiple stakeholders in the federal decision-making process relative to the management 

of natural (and cultural) resource property is increasingly encouraged throughout the 

world.
4
  This expansion of voices and ideas in natural (and cultural) resources 

management brings a suite of values to decision-making that may differ substantially 

from those of a central government or Western science.
5

Fisheries management is not the management of fish.  Mangrove management is 

not the management of mangrove trees.  Generally, natural resource management 

has more to do with managing the actions of human beings than with biological 

intervention.  This departs from the standard approach of the last fifty years that 

treats natural resource management as a biological science.  Sure, biological data 

and analysis are essential for management, but they are not co-management itself, 

which is a social science.
6

 Definitions of co-management regimes are relative to their resources and 

participants.  There is no single definition of co-management, or of the attributes of co-

management models as they apply to lands management.
7
   Descriptions of co-
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management range from attempts by federal agencies to interpret narrowly constructed 

congressional direction for cooperative management of a natural resource, to referring to 

fisheries co-management models as the “ultimate paradigm,”
8
 to a more dubious 

description of co-management as nothing more than “bureaucratic jargon,”
9
  arguing that 

genuine power-sharing between federal and other entities really does not exist.  

Generally, co-management has an imprecise definition of sharing power and 

responsibility for resource management between a federal or state government and 

multiple stakeholders.   Ideally, co-management does not depend on property ownership, 

but interest in its long-term management and acknowledgment by each party that the 

other’s interests are legitimate.  A selection of specific definitions offered for various co-

management regimes are listed in Table 1.   

Types of  Co-management Definitions of Co-management 

Co-management as authorized by statute as a means 

to improve the condition of a specific trans-

boundary resource -  Section 119, Marine Mammal 

Cooperative Agreements in Alaska, 1994 

amendments to the Marine Mammal Protection Act, 

1972 (MMPA) 

“Two or more entities, each having legally 

established management responsibility, working 

together to actively protect, conserve, enhance, or 

restore fish and wildlife resources.”  (U.S. Fish and 

Wildlife Service Native American Policy, 1994)
10

Co-management as user groups and the government 

sharing responsibility for a resource, but not power.  

“… an arrangement where responsibility for 

resource management is shared between the 

government and user groups.”  (Loucks et al. 

2003)
11

“Either informal or legal arrangements between 

government representatives, community groups and 

other use groups to take responsibility for, and 

management, a fishery resource and/or its 

environment on a cooperative basis.” (King 1995)
12

Table 1.  Definitions of co-management 
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Co-management as user groups and the government 

sharing responsibility for a resource, and sharing the 

power 

“The sharing of power and responsibility between 

government and local resource users” (Berkes, 

George and Preston, 1991)
13

“A system that enables a sharing of decision 

making power, responsibility and risk between 

governments and stakeholders, including but not 

limited to resource users, environmental interests, 

experts and wealth generators…Essentially a form 

of power sharing by degrees through various legal 

or administrative arrangements often implying a  

discussion forum and a negotiation/mediation 

process.” (NRTEE 1998)
14

“Joint decision-making by the government and 

communities (or other interest groups) about one or 

more aspects of natural resource access or use” 

(Castro and Nielsen 2001)
15

“a partnership arrangement in which government, 

the community of local resource users and external 

agents (NGOs, academic and research institutions), 

and other resource stakeholders share the 

responsibility and authority for the management of a 

resource…covers various partnership arrangements 

and degrees of power sharing and integration of 

local (informal, traditional, customary) and 

centralized government systems…”
16

“Governance systems that combine state control 

with local, decentralized decision making and 

accountability and which, ideally, combine the 

strengths and mitigate the weaknesses of each.”  

(Singleton 1998:7)
17

Co-management of a resource as a “right” of local 

communities to share power with the government. 

“a political claim by local people to the right to 

share management power and responsibility with 

the state…” (McCay and Acheson, 1987)
18

Co-management as settling treaty rights or land 

claims between governments 

“…formal State-Indigenous agreement specifying 

the parties’ respective rights, powers and 

obligations regarding the management and 

allocation of resources in a specific territory.”  

(Macklem and Morgan, 2000)
19

  

Table 1.  Definitions of co-management (continued) 
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Because there is such broad usage of the term, co-management often occurs 

interchangeably with the terms cooperative, participatory, collaborative, joint or multi-

party management.  An umbrella term for all of the agreement architecture is 

“cooperative agreement.” Cooperative management agreements are legal instruments 

used by federal agencies to enter into a relationship with a state or local government, or 

other entity, when the principal purpose of the relationship is to manage a resource in a 

manner which directly benefits the Federal Government.
20

   The Federal Government 

retains the majority voice in authority and decision-making, and the agency’s relationship 

with the cooperating partners is consultative in nature.   Alternatively, the concept of “co-

management” decentralizes government authority, implies power-sharing between all 

interested stakeholders, and decisions are for mutual benefit.  “Adaptive co-management” 

is another important term referring to management regimes that exercise a significant 

level of fluidity in organization and philosophy in order to adjust to the social, economic, 

or environmental conditions for any point in time.
21

  Since one of the distinguishing 

features of co-management regimes is their adaptability to local resource and community 

needs, specific definitions of success for these co-management regimes are as well 

relative.
22

   

 “Stewardship contracting,” also called stewardship “end results” contracting is a 

new term to the federal cooperative vernacular.  It is a collaborative conservation strategy 

authorizing the Forest Service (USFS) and the Bureau of Land Management (BLM) to 

engage local communities (including Indian Tribes) to enter into long-term contracts with 

local business and organizations to restore and improve forest and rangeland conditions.  
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Stewardship contracting involves a diverse group of community members, 

individuals representing community-based groups, interest groups, and public 

agencies…decision making will remain with the agency; however, true 

collaboration involves the sharing of ideas and power.
23

Stewardship contracts are anticipated to facilitate a more collaborative relationship 

between the Federal Government and local communities to create jobs and develop new 

businesses to boost struggling rural economies, and to improve environmental conditions 

in the public lands around them.  One of the most recent statutes directing stewardship 

contracting to specifically benefit tribal governments is a hazardous fuel reduction and 

forest health initiative authorized by the Tribal Forest Protection Act, 2004 (TFPA).
24

The TFPA authorizes the Secretaries of Agriculture and Interior to give special 

consideration to tribally-proposed “stewardship contracting” or other agreement 

development for projects on Forest Service or BLM lands bordering or adjacent to Indian 

trust land to protect the Indian trust resources from fire, disease, or other threat coming 

off of that federally held land. 

Governance structures

 Co-management regimes are comprised of various forms of structures of 

governance demonstrating various levels of complexity and power sharing.  Non-

governmental partners can include public resource users “at large,” special interest 

groups, local community residents and governments, tribal and institutional non-

governmental organizations (NGOs), and commercial interests.  The governmental 

partners can include all levels of federal, state, tribal, city and county government.  The 

participatory or collaborative roles these parties might share may be captured in formal 
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government managed agreements or they may coalesce into informal or “folk managed” 

co-management agreements.
25

 These formal or informal governance systems can be comprised of co-

management advisory boards, joint planning committees, resource management councils, 

consensus groups, or loosely formed community–based, or project-driven, collaborative 

efforts.  “Co-management” implies decisional power-sharing in the management 

functions, entitlements, and responsibilities for natural and cultural resources in public 

ownership.  Parity in power sharing between partners can occur, but most power sharing 

may occur at different degrees along a continuum marked by these categories:  

notification, consultation, advisory, and consent.
26

   Power-sharing may, as well, be 

redefined to fit the resource, community, or capacity needs at a given time.
27

Resources

 The resources managed through co-management regimes widely vary in type and 

scale.  The majority of existing natural resources co-management agreements range from 

a single resource like salmon stock to multi-resource landscapes such as all resources 

within a region settled by a land-claims case.   These resources are generally large, 

complex, and trans-boundary (multi-jurisdictional).  Generally, the type of resources 

considered optimal for co-management structures are referred to as “common pool” 

resources.  These are natural resources that are difficult to divide up or to fence in and 

where the actions of one resource-user can affect other users.  “Common property” 

resources are natural resources accessed through social and legal institutions that ensure 

sharing of benefits from the resources, but that may also impose regulations on their 
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use.
28

   Specific examples of resource types under active co-management agreements in 

the United States, Canada, Australia, and New Zealand include fisheries, watersheds, 

marine mammals and habitat, terrestrial mammals and habitat, migratory birds (Atlantic 

and Pacific species), air quality, coastal zones, forests, grazing lands, traditional plant 

communities, traditional territories settled by land claim processes, heritage areas and 

national parks or monuments.   

What Initiates and Authorizes Co-management Models?

   Co-management agreements are initiated by a variety of circumstances, such as 

promoting democracy and efficiency in multi-jurisdictional resources management, 

recovering threatened resources, exercising the political rights of local communities, 

resolving disputes between stakeholders, implementing court orders or statutory land 

claim settlements, or asserting tribal sovereignty.
29

  Consensus-based management of 

ecosystems and communal property is considered a successful management model since 

environmental issues are inherently social, and resources management needs are often 

cross-jurisdictional.
30

  The success of these models is based on the premise of devolution 

of federal authority in favor of democratic inclusive decision making among stakeholders 

having common management goals and values, such as conservation of a threatened 

resource, or community economic development.
31

 Some of the most successful co-management models in the United States are the 

fisheries regimes, like those involving the Columbia River Inter-Tribal Fish Commission 

and the Northwest Indian Fisheries Commission.
32

  These fisheries models demonstrate 

conservation and eco-system based management as an alternative to stock and species 
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based management.  Governance is shifting toward community-based and co-

management approaches emphasizing fisher participation and decentralization of 

management authority and responsibility.  Privatization, rights-based management, 

community-based management and co-management are in some cases replacing open-

access and centralized government management systems.  It is increasingly recognized 

that resources can be better managed when fishers and other stakeholders are directly 

involved in management of the resources and use rights are allocated either individually 

or collectively.
33

  Co-management agreements may be the product of an effort to solve disputes 

between stakeholders through negotiation as an alternative to litigation.
34

  Avoiding 

litigation is preferable to paying court cost or risking a potentially unfavorable decision 

by the court.
35

  However, co-management agreements can be the product of court orders.  

An example of a judicially constructed definition of co-management can be found in the 

“Boldt decision” in United States v. Washington (1974).
36

  Judge Boldt interpreted 

treaties with Northwest Indian Tribes as the legal justification for the joint management 

of fish and wildlife between Tribal Governments and the State of Washington.  

Northwestern tribes sought to co-manage fisheries arguing that they have the authority to 

regulate their own salmon and steelhead harvest.  Justice Boldt reaffirmed the Tribe’s 

rights to harvest salmon and steelhead and established them as co-managers of 

Washington fisheries. 

 Co-management models in various forms have evolved in response to 

congressional action.  One of the strongest models for co-management of community 
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rights and tribal treaty rights involving tribal subsistence resources is found in the Marine 

Mammal Protection Act, 1972 (MMPA) and its amendments.
37

  The MMPA established a 

moratorium on the taking of all marine mammals in the United States while providing an 

exemption for the subsistence use of marine mammals, including sea otter, polar bear, 

and walrus, for coastal Alaska Natives.  In 1994, an amendment to the MMPA included 

provisions for the development of cooperative agreements between the FWS and Alaska 

Native organizations to conserve marine mammals and provide for the co-management of 

subsistence use by Alaska Natives. 

 A number of active co-management agreements in the United States stem from 

direction provided in Section 119 of the MMPA authorizing agreement development 

among Alaska Native Organizations, including, but not limited to, Alaska Native Tribes 

and tribally authorized co-management bodies, Fish and Wildlife Service (FWS) and the 

National Marine Fisheries Service (NMFS).   The U.S. Code establishes co-management 

as a function of cooperative agreement development under specific resource-partnership 

circumstances, but stops short of specifically defining co-management.   

The Secretary may enter into cooperative agreements with Alaska Native 
organizations to conserve marine mammals and provide co-management of 
subsistence use by Alaska Natives.

38

 Attributes or parameters of co-management are also not well specified in the 

resulting Memorandum of Agreement (MOA) between the NMFS, FWS and the 

Indigenous Peoples Council for Marine Mammals.
39

 Statutes, regulations, and the 

agreements themselves are often silent on providing discrete definitions of co-

management agreements as instruments of power-sharing.   The only appearance of a 
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discrete definition of co-management relative to the MMPA, and one that differentiates it 

from cooperative management is at the agency level.  The FWS provides a clear 

distinction between cooperative management and co-management in, “The Native 

American Policy of the U.S. Fish and Wildlife Service (FWS).”
40

  Put in the simplest 

terms, the agreement forms are very similar with the single difference being that co-

management agreements are restricted to parties of government.  This FWS policy 

document defines co-management as “two or more entities, each having legally 

established management responsibility, that work together to actively protect, conserve, 

enhance, or restore fish and wildlife resources.”
41

  The FWS differentiates co-

management from cooperative management in the following way:  cooperative 

management is two or more entities working together to actively protect, conserve, 

enhance, or restore fish and wildlife resources.
42

Alaska Native Villages are successfully propelling their own sovereign rights by 

forming their own resources management commissions and leveraging multiple co-

management agreements for the recovery and sustained management of traditional 

subsistence resources.   For example, the Inupiat Community of the Artic Slope, a 

region-wide tribe organized under the Indian Reorganization Act, 1934 (IRA)
43

 passed a 

resolution establishing the Alaska Eskimo Whaling Commission (AEWC).  The 

membership of the AEWC is comprised of a named commissioner from each of the nine 

village whaling associations.   The AEWC functions by negotiating between its own 

village whaling captains and the federal government.
44

  Sea otters, walrus, polar bears, 

and caribou are managed by similar associations (ie. Alaska Sea Otter Commission, 
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Alaska Nanuuq Commission, Inuvialut Game Council, and the Eskimo Walrus 

Commission) participating in co-management agreements with the Federal Government. 

Although these resources management commissions and councils have 

demonstrable success in terms of species recovery, ecosystems sustainability, and 

traditional cultural practice, individual Native villages are seeking ways to re-instate 

traditional forms of governance and authority over fish and wildlife management.
 45

... [M]any individual tribal governments “no longer wish to be dependent upon 
regional non-profit native organizations that are too costly to operate and 
maintain, are housed far from the tribal community, and have an impossible task 
in determining the best approach to problem solving at the community level.”  In 
their eyes, individual village tribes would rather bypass these regional 
organizations and directly contract with the federal government “to provide their 
own local services, employ their own people in the community and require state, 
federal and private agencies to deal directly with them.”

46

  
 In 1971, the Alaska Native Claims Settlement Act (ANCSA)

47
 effectively 

extinguished Native land title, as well as hunting and fishing rights.  The Alaska National 

Interest Lands Conservation Act, 1980 (ANILCA)
48

 indirectly restored some of these 

rights by mandating a "subsistence priority" over the non-Native commercial and 

recreational interests, but the State of Alaska, having been delegated the full authority for 

management of all of their fish and wildlife, failed at establishing Native Alaskan 

subsistence needs as a priority.  Individual village governments are now in the position of 

having to fight for either judicial or congressional recognition of this right of individual 

tribal self-determination.   As the legal avenues for recognition are contemplated, the 

Native American Fish and Wildlife Service (NAFWS) and the Alaska Inter-Tribal 

Council (AITC) are working with individual village governments to move forward in 

building the capacity necessary to reinstate traditional forms of governance over 
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subsistence resources.   This approach to resources management is described as a "tribal 

village self-determination and traditional knowledge" model of management.
49

Joint management of natural and cultural resources can also be the product of 

tribal initiative to implement the Indian Self-Determination and Education Assistance Act 

(Public Law 93-638),
50

 and its 1994 amendment to Title IV, the Tribal Self Governance 

Act (TSGA).
51

  The “Indian Self-Determination Act” was enacted in 1975 to further the 

goal of tribal self-determination by providing for Indian participation in the management 

of federal programs and services for tribal governments.  The Act provides that tribes 

may enter into self-determination contracts with the Secretary of the Interior and the 

Secretary of Health and Human Services to administer programs or services that 

otherwise would have been administered by the Bureau of Indian Affairs (BIA).  This is 

referred to as “638 contracting,” and applies to programs such as education, medical 

services, construction, and law enforcement.    

 The TSGA amends the Self-Governance Act in very significant ways.  The TSGA 

transfers authority over Department of Interior programs other than those administered by 

the BIA to tribal governments.
52

  The TSGA permits tribes to petition bureaus within the 

DOI to manage federal programs that are of “special geographical, historical, or cultural 

significance, to the tribe, including if those resources are on federal land,
53

 such as 

resources potentially administered by the NPS or the BLM.    Legal scholars argue that 

the TSGA has profound implications for public lands management relative to integrating 

tribal cultural values, traditional ecological knowledge, and Native American 

management practices.
54

  One of the first, and mostly successful, TSGA agreements for 
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the co-management of a protected landscape concerns the management of the Grand 

Portage National Monument. 

 Grand Portage National Monument, was authorized by Congress in 1958, 

incorporated into the NPS System in 1960, and is located in the northeastern tip of 

Minnesota.  The Monument centers on the Grand Portage trail from Lake Superior to Fort 

Charlotte on the U.S. – Canadian border.  The historical and cultural significance of 

Grand Portage is derived from regional fur trade in the 17
th

 Century.   The Grand Portage 

Band of Minnesota Chippewa and the Minnesota Chippewa Tribe approached the United 

States Government about creating the Monument out of concern for protecting the 

region’s unique natural, cultural and historical character.    The Band and the Tribe 

donated at least half of the acreage within the Monument.  The Monument’s enabling 

legislation does not specifically provide for joint management, but it does recognize 

certain rights and privileges for members of the Band and the Tribe.  Also, the Band 

developed the capacity to assume all maintenance responsibilities of the Monument under 

a Annual Funding Agreement (AFA) and has taken an active role in national and state 

park planning and management on the reservation.
55

 Although the TSGA expands opportunities for tribal governments to influence the 

management of public lands or federal programs, tribal governments are still faced with 

significant constraints.
56

  The TSGA is limited only to the programs of the DOI.  

Programs and resources administered by other agencies, such as the Forest Service, are 

excluded as this agency is located in the Department of Agriculture.  The TSGA also 

constrains tribal government participation according to those tribes that can meet 
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federally established criteria defining capacity for self-government.  The select group of 

tribes participating in TSGA compacting are further limited by the Federal Government 

on what authorities can be delegated.  An examination of TSGA agreement or compact 

development within the NPS, including agreements activated at Grand Portage National 

Monument, shows that TSGA is more frequently implemented at a discrete project level 

than at a substantive programmatic level.
57

 Outside of the United States, major land claims cases settled in the 1980s and 

1990s have led to regional co-management models in Canada and Australia.  In Canada, 

co-management agreements are bi-laterally negotiated between First Nations and the 

Provincial and Federal Governments as interim governance structures preceding treaty 

negotiation.  The Canadian regional agreements implement land and sea rights, resource 

management, economic strategies and self-determination.  For example, the Inuvialuit 

Final Agreement brings the Inuit of Canada’s Western Arctic into a co-management 

regime for traditional lands including the Beaufort Sea coast and the Mackenzie River 

delta.  In this agreement, the Inuvialuit agreed to give up their exclusive use of their 

ancestral lands in exchange for certain other guaranteed rights from the Canadian 

Government, including land, wildlife and money.  The goals of this regional agreement 

are to preserve Inuvialuit cultural identity and values, enable Inuvialuit to be equal and 

meaningful participants in the northern and national economy and society, and to protect 

and preserve the Arctic wildlife, environment, and biological productivity.
58

  Under 

similar agreements, the Nunavut of the eastern Arctic, negotiated a comprehensive 

regional land and sea claims settlement agreement which established Nunavut as a new 
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First Nations territory of Canada.
59

  This land claims settlement was finalized in 1993 and 

is the largest land claims settlement in Canadian history. The Nisga’a Treaty is a 

negotiated agreement between the First Nation of Nisga’a and the Government of British 

Columbia and the Government of Canada.  It is premised on recognition of Nisga’a 

inherent right to self-government as part of a treaty settlement.
60

  Canadian regional agreements have provided First Nations with a range of 

political, economic, and social benefit, as well as self-management and autonomy to First 

Nations.  These agreements have defined a new legal and political relationship between 

First Nations and Canadian governments.  They have established a clear co-management 

framework, provided access to and use of lands, seas, and resources that accommodate 

traditional cultural and social needs of Native Peoples.  These agreements have enabled 

Indigenous societies to develop self-governing institutions and economic bases which 

will assist them to participate effectively in decisions which affect their interests.  

Although these treaty agreements appear progressive in terms of recognition of 

Aboriginal political sovereignty, they didn’t evolve without a price.  The trade-off for 

self-determination and autonomy was for some First Nations Peoples to agree to a 

diminished definition of Aboriginal title.  Treaty development gave tribes the one-time 

opportunity to identify “aboriginal rights,” before extinguishing all or a portion of those 

rights and then replacing them with rights of the Province and the Crown.  There will 

never again be an opportunity for First Nations to assert aboriginal rights in the future.
61 

In Australia, the legal framework for land management dramatically changed 

following the court ruling in Queensland v. Mabo (Mabo No. 2).
62

 The Court ruled that 
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native title is recognized by Australian common law as long as Indigenous Peoples have 

an on-going connection with their traditional lands as determined by their own laws and 

customs and an act of the Crown has not extinguished these rights.   A variety of native 

title issues have been addressed on behalf of Aboriginal populations since Mabo No. 2, 

including constitutional and institutional development, control over natural resources, and 

economic development.  One of the more significant management outcomes is innovative 

structures of co-governance for Aboriginal traditional cultural landscapes contained 

within Australia’s National Parks.
63

 The context of successful co-management of national parks in the Territory of 

New South Wales is in part established by a formal “Statement of Reconciliation” 

adopted by all staff of the National Parks and Wildlife Service (NPWS).
 64

The staff of the NPWS acknowledge that the indigenous peoples are the original 
custodians of the lands and waters, animals and plants of New South Wales and 
its many and varied landscapes.   We acknowledge the suffering and injustice that 
resulted from colonisation and that this continues today for many Aboriginal 
people. We feel regret and sorrow that the loss of their traditional lands has been a 
source of enduring pain to Aboriginal people. As people working in a government 
land management agency, we acknowledge a special responsibility in finding 
creative and positive ways to move forward together with a shared understanding 
of the past.   We recognise that the Aboriginal peoples of NSW, despite being 
dispossessed, maintain a diversity of living cultures and a unique and deeply felt 
attachment to the lands and waters of NSW.   In our role of managing and 
conserving natural and cultural heritage we commit ourselves not only to respect 
this attachment but also to learn from it. We in the NPWS will strive to achieve 
reconciliation with Aboriginal people in our daily work.  

The leadership of the NPWS has committed themselves to the philosophy and 

governance structure for co-managing national parks, reserves, and other properties with 

Aboriginal governments.  Under an Aboriginal co-management arrangement, the 

Territorial Government and local Aboriginal government share responsibility for a park’s 
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management, including maintaining public park access.    This shared management can 

take at least three different forms:  a Memorandum of Understanding (MOU) detailing 

joint management decisions, land use agreements limited to Aboriginal groups that have 

demonstrated credible evidence of native title, and lease-back agreements which are used 

at parks located on aboriginal owned land, but the management of the park is leased-back 

to the Territorial Government and the Australian Commonwealth.
65

Co-management of Cultural Landscapes in National Parks

Uluru-Kata Tjuta National Park, Australia

 The management of Uluru-Kata Tjuta National Park, in the Northern Territory of 

Australia, is an internationally recognized model of co-management between the 

indigenous inhabitants, the Anangu, the Australian Government, and the Northern 

Territory Government.  “Joint management” is the specific term used to describe the 

working partnership where the Anangu hold title to the land and the tribal government 

then leases the park back to the National Parks and Wildlife Service.
66

   The authority for 

this governance structure comes from the National Parks and Wildlife Conservation Act 

(1975)
67

 and the Environment Protection and Biodiversity Conservation Act (1999).
68

  In 

general, the Park is managed in such a way that the rights, interests, skills and knowledge 

of the traditional owners are respected and integrated in all of the Park’s management 

programs.  The Park is managed with traditional Anangu methods and is governed by 

Tjukurpa, the traditional Anangu law.
69
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 Tjkurpa is recognized as the fundamental moral value, and legal basis, to guide 

the management of this international tourist destination.    Uluru-Kata Tjuta National 

Park management is shared equally under the lease agreement because of the significance 

of the Park’s landscapes to the Anangu’s national identity, as well as the national identity 

of all of Australia.  Uluru, also known as “Ayer’s Rock,” is a national symbol for the 

country of Australia and a defining attribute contributing to the Park’s listing as a World 

Heritage site in 1994.
70

  Uluru-Kata Tjuta National Park is also only the second national 

park in the world to be recognized as a cultural landscape by the World Heritage 

Committee.  While accommodating the demand for tourism, all uses of the Park are 

managed to maintain cultural sustainability and avoid any adverse effect to Anangu 

traditional culture.  The central towering monolith, Uluru, and its neighboring mountain 

range, Kata Tjuta, or “Mount Olga,” are the most prominent of multiple area sites 

considered sacred to the Anangu.  Access and use restrictions imposed on the public by 

the Anangu to protect sacred sites are legally enforced.    

 The innovative and progressive co-management arrangement at Uluru-Kata Tjuta 

National Park is the result of a long struggle by the Anangu to assert their political and 

cultural sovereignty to settle land claims with the Commonwealth Government of 

Australia, and then refuse to agree to proposals advanced by the Australian Government 

and the Northern Territory Government to create an advisory committee to make 

recommendations to the Director of National Parks and Wildlife on park management.  

This management model is applied to National Parks throughout Australia where, in 

addition to the Uluru-Kata Tjuta National Park, some of the strongest co-management 
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models are being implemented, such as at Kakadu and Nitmiluk National Parks in the 

Northern Territory. 

Northern Territory Aboriginal Sacred Sites Act of 1989

 Uluru-Kata Tjuta National Park is also governed under the Northern Territory 

Aboriginal Sacred Sites Act of 1989.
71

 This Act establishes the Aboriginal Areas 

Protection Authority
72

 and authorizes this twelve-member panel to identify Indigenous 

sacred lands for listing on a Sacred Sites Register.
73

  Sacred sites, whether they are listed 

or not on the Register, are authorized for protection.
74

  The punitive section of the Act 

defines unauthorized entry, use, or desecration of sacred sites, as well as compromising 

confidential information about sacred sites, as felony offenses.
75

  Also important, if 

sacred sites cases head to the courts, magistrates and judges accept sites placed on the 

Register as prima facie evidence that the site is indeed a sacred site.
76

 This law is an important, and in some cases the only, tool available to Aboriginal 

Peoples for sacred lands protection.   The management of the Keep River National Park, 

Northwest Territory, has struggled to fully accept a federal court finding that native title 

exists over that Park.
77

  Aboriginal relationships with this Park have tended toward 

acrimonious.  Park managers have registered their displeasure with five new Aboriginal 

settlements being established in or adjacent to the Park by restricting traditional practices 

such as hunting, foraging and burning.  This case demonstrates that the attitudes of 

employees or representatives of the central government significantly influence the 

evolution of co-management regimes.
78
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Gwaii Haanas National Park Reserve and Haida Heritage Site, Canada

 The Haida Nation of British Columbia, Canada has entered into a co-management 

relationship with the Canadian government to manage Gwaii Haanas National Park 

Reserve and Haida Heritage Site.
79

  Co-management of Gwaii Haanas is an interim 

management regime pending decision in a land ownership disagreement between these 

two governments.  While land title negotiations progress between the Government of 

Canada and the Council of the Haida Nation, both parties signed the Gwaii Haanas 

Agreement in 1993 as an interim land and resources management measure.  Gwaii 

Haanas is managed by the Archipelago Management Board (AMB), a joint management 

board comprised of two Haida representatives and two Parks Canada representatives 

operating by consensus decision-making.  Board members are responsible to their 

respective governments, on matters such as planning, management and operation.
80

 The Gwaii Haanas National Park Reserve, located within the Queen Charlotte 

Islands off the coast of British Columbia, was established in 1986 under an agreement 

between Parks Canada and the Council of the Haida Nation.  Gwaii Haanas means 

“islands of wonder and beauty” to the Haida.  The dual “Park-Reserve” and “Heritage 

Site” status of Gwaii Haanas stems from the land ownership dispute.   The Canadian 

government designated the area as “Park-Reserve” pending the outcome of the land 

dispute.  The Haida Nation designated Gwaii Haanas as a “Heritage Site” under the 

authority of the Haida Constitution.  Heritage Site and Park designation was initially 

sought by the Haida to curb loss of land, resources and culture caused by commercial 
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uses, primarily intensive logging.    The Haida Nation’s intent is to protect the area from 

environmental harm and degradation and to continue traditional resource uses.    

 Gwaii Haanas provides medicinal and subsistence resources through fishing, 

hunting and trapping.  Hundreds of important heritage sites are located within the borders 

of Gwaii Haanas, including the remnants of Nan Sdins village on SGang Gwaay/Anthony 

Island, a World Heritage-listed site.  Protecting these sites is paramount to maintaining 

continuity of traditional cultural practices for modern Haida.
81

  Also important, the 

natural beauty and cultural heritage of the Park-Reserve have earned it recognition as a 

protected area of international significance, and established it as an international tourist 

destination.  Safeguarding the ecological, cultural, wilderness and tourism values of the 

Gwaii Haanas are also management goals shared by Parks Canada.   

 Although cooperative management is the shared philosophy and practice between 

the Canadian and Haida Governments, the Gwaii Haanas agreement is restricted to land-

based resources.  The Canadian Government does not acknowledge Haida rights or 

participation in the management of the boundary waters of the Gwaii Haanas.
82

  Contrary 

to cooperative philosophy in preserving traditional Indigenous cultural values, Parks 

Canada is promoting new federal legislation that could disrupt the Haida Nation’s ability 

to move freely between the land and the sea by introducing different levels of protection 

for various areas and restricting the fishing rights in some of those areas.
83
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Santa Rosa and San Jacinto Mountains National Monument, United States

  One of the strongest acknowledgements in the United States of the importance of 

protecting Indigenous cultural landscapes on public land, and involving a tribal 

government in this effort, is signaled by the passage of Public Law 106-351 (2000) 

establishing the Santa Rosa and San Jacinto Mountains National Monument in southern 

California.
84

  This Act offers the Agua Caliente Band of Cahuilla Indians the opportunity 

to enter into cooperative agreements to manage traditional cultural resources located on 

public lands.  The Monument contains cultural sites, including village sites, trails and 

petroglyphs that have special significance to the Agua Caliente Band.
85

  The National 

Monument marks congressional recognition that the cultural, natural, scenic, recreational, 

and research values of the region merit special protection and enhancement under threat 

of encroaching development in the Coachella Valley.   Further, this Act mandates the 

Interior and Agriculture Secretaries to “make a special effort to consult with 

representatives of the Agua Caliente Band”
86

 regarding the preparation and 

implementation of the area’s management plan, as well as to consult with an advisory 

committee which is also authorized by this statute.  The ten-member advisory committee 

is required to report to the Federal Government and is required to maintain a membership 

representing multiple groups of stakeholders, including:  scientists, fish and game 

personnel, local governments, conservation organizations, developers, community and 

recreational interest groups, and the Agua Caliente Band.
87

 The Agua Caliente Band is 

recognized as both a government entitled to consultation, as well as one of at least ten 

stakeholder groups. 
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 Cooperative and shared management agreements are authorized for any person or 

entity, including the Agua Caliente Band, to join the Federal Government in managing 

the Monument’s resources.
88

  The BLM and the USFS already have a cooperative 

agreement with the Agua Caliente Band to manage Indian and Tahquitz Canyons, where 

they have a significant cultural presence, and similar agreements have been extended to 

manage resources in the National Monument.   The BLM has been provided authorization 

to engage in land exchanges with the Agua Caliente Band for property within or exterior 

to the National Monument boundary
89

 to provide enhanced resources protection, as well 

as to simplify jurisdictional concerns between Federal lands and land and resources 

belonging to Agua Caliente.   

U.S. and Canadian national parks and protected areas compared

 In considering these three individual co-management regimes, land ownership 

significantly influences the form a governance structure assumes and the degree of 

power-sharing which occurs between tribal governments and federal governments.
90

  

This point is raised again in a comparative study of national park management between 

the parks in the State of Alaska and management of similar neighboring parks in the 

Canadian Yukon.
91

   This study reported, among other things, that co-management 

structures implemented through Canadian land claim settlements offer Native 

governments wider jurisdiction over lands and resources, more decision-making 

authority, and makes greater use of traditional environmental or cultural knowledge than 

Alaskan counterparts.
92

  Another interesting conclusion from this study is that co-

management structures implemented through Canadian land claim settlements are more 
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likely to guarantee equal First Nations representation on Yukon national park co-

management boards than their Alaskan equivalents.
93

  Finally, Yukon Native Peoples and 

Canadian Park Service managers seem to share more park management objectives than 

their Alaskan colleagues. 

Potential Benefits of Co-management Regimes

Promote political sovereignty, self-governance, and trust responsibility

 Bilateral negotiation between tribal governments and the Federal Government of 

the United States which is premised on respect for tribal treaties, political sovereignty and 

the trust relationship can be the products of a co-management regime.  Co-management 

can provide tribal governments with the unique opportunity to assert more control over 

the definition of, and management philosophy for, resources in public domain; and do so 

in a manner consistent with traditional Indigenous political and cultural norms.  A sacred 

lands co-management regime could focus on the cultural definitions of a “whole” sacred 

landscape, and prioritize the management of the landscape and local communities over an 

administratively fragmented landscape managed by multiple agencies operating under 

different management regulations, missions, and goals.  Traditional cultural subsistence 

and spiritual relationships with the land can be reinstituted by Native Peoples.   

Additionally, traditional environmental and cultural knowledge can be applied to assist 

stakeholders in understanding ecosystems sustainability and in solving many of the 

environmental problems faced by various resource user-groups.
94
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Promote effectiveness and efficiency in managing

    commons resources and resolving disputes

 Indigenous communities can benefit from inclusive, participatory conservation 

partnerships, or co-management regimes.  Commons resources that are managed by all 

responsible and interested parties promote effectiveness and efficiency.  Joining forces 

across boundaries can offer one solution to the shortage of finances, people and technical 

expertise that effective resource management often requires.  Co-management 

arrangements can relieve capacity challenges among any of the parties.   Tribal 

governments can enter into co-management agreements, or contracts, with the Federal 

Government to provide management services.  Tribal governments can also enter into 

these agreements to receive services or resources from federal, state, and private sources 

to afford the tribe the time to build the capacity for assuming a larger role in resource 

management in the future.   

 In the event of values conflict between interested stakeholders, a co-management 

organization operating on the premise of genuine partnership can resolve disputes 

through negotiated agreement as an alternative to litigation.
95

    If tribes choose to work 

with state governments, co-management organizations may help reinforce the federal 

policy of cooperation between tribal, state, and local governments to resolve 

environmental problems of mutual concern.   If tribes and states are working together, 

they are more likely to mitigate their differences during the negotiation process and use 

negotiation to solve disputes rather than litigation.
96

 If necessary, co-management 

regimes can also provide tribal governments with legal cause of action in the event of 
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failure of any party to protect sensitive and confidential cultural information, to protect 

the physical integrity of the landscape, to provide access to tribal members for traditional 

cultural or religious purposes, or to resolve any disagreement between multiple tribal 

interests or other multiple stakeholders. 

Co-management regimes provide management options to the tribes

 Each co-management governance structure is relative to the unique set of circum-

stances of a particular management situation, including a diversity of resources, political 

contexts, stakeholders, and socio-economic interests.   Co-management is a means for 

Indigenous Peoples to define their own management solutions according to their own 

goals and capacity.  A co-management organization for natural or cultural resources can 

be a management goal in itself, or a means to a larger goal.  For example, co-

management regimes offer tribes lacking capacity, or facing political risk, a management 

alternative to wholesale lands or resources repatriation.  Co-management regimes may be 

an alternative to fully assuming resources management responsibilities by contracting or 

compacting with the Federal Government through mechanisms like 638 contracting.
97

If, perhaps, tribes are seeking repatriation of resources, co-management can provide an 

interim measure “preceding” repatriation of lands and resources.  Co-management may 

provide a governance structure “following” a land claim decision, or repatriation of a 

resource, such as the management structure at Uluru-Kata Tjuta National Park. 
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Potential Risks of Co-management Regimes

 Although there are compelling reasons for Native nations to engage in co-

management agreements, there are equally significant risks for tribal governments to 

consider and avoid.  For example, in an assessment of co-management regimes in New 

Zealand, very few successful formal management or power-sharing agreements between 

the Maori and the central government are reported following the direction by the 

Conservation Act (1987) implementing the principles of the Treaty of Waitangi.
 98

Failure to achieve shared-governance structures are attributed to divergent philosophies 

between stakeholders, institutional inertia, lack of concrete models of co-management to 

evaluate success or otherwise promote conservation, lack of resources and opportunities 

for capacity building, lack of trust from conservation non-governmental organizations 

that are predominately Euro-centric in approach and membership, and finally, a 

fundamental reluctance of some to share power with the Maori.
99

 Unfortunately, these 

barriers to co-management are not unique to the Maori or the resources of New Zealand. 

The term “co-management” is too inclusive and 

    misleading in terms of “power-sharing”

 The inclusive nature of the term co-management and its grouping with other terms 

such as cooperative, collaborative, and participatory management are not inconsequential 

for tribal governments.  Definitions of existing co-management organizations in 

Australia, New Zealand, Canada and the United States range from informal accords 

negotiated between multiple stakeholders (including NGOs) to manage single resources, 

to treaty agreements between two or more governments encompassing multiple resources 
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on a large land base.  For Native nations, co-management of commons resources is a 

government-to-government function where significant control should be exercised by the 

tribe.  The political relationships and management goals supporting co-management 

governance structures between tribal governments and the United States, and those 

supporting negotiated agreement between resource users, are vastly different and these 

need to be appropriately reflected in different instruments under different headings.
100

 Since co-management can involve treaty and reserved resources, Native nations 

expect significant control or power-sharing.   Co-management implies power-sharing; 

but, unless we are talking about tribal ownership of a significant amount of the resource, 

treaty or land claims settlement, or express congressional authority to share power over 

the management of federal property, decisional equality can be elusive.
 101

  Power-

sharing may be elusive if management objectives are not shared.
102

  Instead of achieving 

parity or negotiated agreement in decision-making, tribal inclusion in co-management 

regimes remains consultative or advisory in nature.
103

   Important fundamental elements 

that may not be specifically articulated or clearly measured include actual extent of 

devolution of federal power, extent of redistribution of power to other entities, and the 

extent to which these new governance structures are not unilaterally prescribed by the 

federal government.
104

    Without clear identification and measurement of fundamental 

elements actualizing power-sharing, or clear, long-term commitment to designing 

institutions of power-sharing, this concept may indeed only be a “sweet-sounding 

platitudinous idea.”
105
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The Forest Service still has not really implemented or realized its own tribal 

consultation policy or requirement to enter into management contracts called for 

in the Tribal Forest Protection Act (TFPA).  As a matter of fact, their own policy 

on that legislation expired a few weeks ago and there has been no effort on their 

part to go through a formal rulemaking process to create a longstanding policy on 

co-management of federal lands when they are adjacent to or bordering Indian 

lands. It can be frustrating at times to have to take an adversarial approach to 

government relations with many federal agencies. The Tribe ends up spending 

their time fighting over federal policy when Congress itself has spoken and the 

executive agencies are given clear direction on what law it is supposed to 

implement.
106

Erosion of political sovereignty

 A tribal government could actually undermine its own inherent sovereignty by 

devolving what should be bilateral negotiated agreement or contracting between two 

sovereign governments into essentially negotiated agreement between multiple 

governmental and non-governmental stakeholders.   Tribal governments can be put in the 

position of sharing management authority with non-governmental “stakeholders” who 

have no fiduciary obligation towards tribes, or even a basic understanding of the 

contemporary needs of tribal governments and Native Peoples.  Co-management regimes 

can also present opportunities to the tribes to elect to work with state governments to 

solve management disputes.  However, some state relationships, such as what surrounds 

fisheries management in Washington State, are the product of the Federal Government 

already unilaterally delegating many lands and resources management responsibilities to 

the states.   This pre-existing devolution of federal authority to the states undermines 

tribal sovereignty and deprives Native nations of the opportunity to elect to engage in 

management relationships with the states.
107

  Also important, in the wake of Nevada v. 

Hicks (2001),
108

 the Supreme Court determined a tribal court does not have the 
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jurisdiction to hear civil claims of a tribal member against a state official allowed by the 

tribe to enter and act on reservation land.
109

  Consequently, tribal co-management 

regimes with states can invite jurisdictional conflict.
110

 A capable tribe can undermine its own sovereignty by not carefully considering 

the benefits of TSGA compacting, 638 contracting, or other alternatives like repatriation 

or land exchanges, before entering into co-management agreements.  Even though co-

management agreements for subsistence resources in Alaska have been effective in terms 

of species recovery and traditional cultural practice, leadership in some Alaska Native 

Villages have stated that they 

...no longer wish to be dependent upon regional non-profit native organizations 
that are too costly to operate and maintain, are housed far from the tribal 
community, and have an impossible task in determining the best approach to 
problem solving at the community level. ... individual village tribes would rather 
bypass these regional organizations and directly contract with the federal 
government to provide their own local services, employ their own people in the 
community and require state, federal and private agencies to deal directly with 
them.

111

 Congress has considered, but not passed, several bills to encourage Native 

contracting over the management of resources on all federal lands.  The Alaska Federal 

Lands Management Demonstration Project Act, 2003
112

 proposes to expand Alaska 

Native contracting of federal lands management functions and activities and to promote 

hiring of Alaska Natives by the Federal Government within the State of Alaska.  The 

Indian Contracting and Federal Land Management Demonstration Project Act, 2003
113

proposes to encourage contracting by Indians and Indian tribes with respect to 

management of federal land.  However, none of these proposed initiatives, or existing 
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authorities such as the TSGA, will be realized unless there is genuine commitment at 

both the congressional and agency levels. 

When I was lobbying back in DC, I worked very heavily on the Confederated 

Salish and Kootenai Tribe's attempt to manage the National Bison Range in 

Montana under a Self Governance Act agreement with the U.S. Fish and Wildlife 

Service.  It has been my experience that most federal agencies do not or will not 

cede their management authorities to Indian tribes willingly.  Most times it has 

taken the threat of litigation or legislation that has compelled most of the federal 

bureaucrats to get active and enter into these agreements as called for in the 

Indian Self Determination Act.
114

Native values and goals can be marginalized

 Native values and goals can be inadvertently marginalized in co-management 

governance organizations.   There are cases where tribes are frustrated that                    

co-management is defined more by federal agency enthusiasm about integrating 

traditional Indigenous knowledge about the environment to meet their own management 

goals, rather than in integrating the tribe’s management goals, values and those 

individuals who are the proper custodians of the knowledge.
115

   Tribes have been forced 

into adopting ways of institutional thinking, languages, concepts, and procedures about 

the environment that are not consistent with their cultural norms and sovereignty in order 

to participate in co-management regimes to advance their needs, rights, and interests.
116

Also, tribal participation in the democratic process of consensus-based decision-making 

may be impaired by simple logistical or capacity issues.   Geographical, social, and 

economic separation of Native Peoples from any committee meeting or vote results in 

tribal under-representation from the start.  Then, if management values between 

stakeholders and American Indians sharply contrast, the minority and unpopular opinion 
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is easily overruled.
117

Native values and goals can be deliberately disregarded in co-

management regimes designed specifically to “capture”
118

 resources rather than to 

cooperate in their management. Co-management as a means to “capture” resources

occurs when authority is fully in the hands of a local body, like a “Wise-Use”
119

organization, or a well-funded corporate interest, which has co-opted the democratic 

decision-making process to serve their own interests.
120

   

 Resources management conflict may stem from more than values conflict, and be 

linked to a dislike for federal recognition of tribal self-determination and sovereignty, and 

how it affects management of public or commons resources.  A great deal of resentment 

has surfaced against tribal governments that have leveraged millions of dollars through 

economic development initiatives, re-claimed thousands of acres of land, and have 

successfully had their ancestors and religious items repatriated to them.  Members of the 

public at large, as well as political officials, have launched acrimonious attacks that have 

coalesced into an anti-tribalism / sovereignty movement.
121

  A report by the Montana 

Human Rights Network says groups dedicated to undermining Indian sovereignty and 

culture are on the rise, and calls the anti-Indian movement racist.
122

  To erode support for 

tribal sovereignty, extreme critics may seize upon and magnify any failures in tribal 

initiatives to strengthen their self-determination. 



106

Co-management on its own may not address 

    conflicting mandates or constitutional tensions

 Co-management of natural or cultural resources, including sacred lands, does not 

necessarily address legislation or court rulings that may conflict with some of the most 

important tribal concerns in need of resolution.    For example, while it is true that  

PL-638 enables tribal contracting of a variety of federal programs and services, other 

federal laws dealing with Alaska Natives, such as ANILCA and ANCSA, clearly limit 

any tribal power that may exist over the vast lands and waters and establish no tribal 

management authority over fish and wildlife species.  The clearest of these was the 1971 

Alaska Native Claims Settlement Act which effectively extinguished aboriginal hunting 

and fishing rights.  The federal Endangered Species Act, 1973 (ESA)
123

 is another 

example of a mandate where federal intent to protect threatened and endangered wildlife 

species and their natural environments may directly conflict with certain Indigenous 

traditional or ceremonial uses that may be the subject of co-management agreements.  On 

a related point, setting aside public land for exclusive use by Native Peoples for the 

practice of traditional faith has been interpreted as a violation of the Constitution’s 

Establishment Clause.     

Tribes have differential capacity to enter into and sustain agreements 

 Co-management may pose capacity challenges and may not be an immediate 

alternative for Native nations lacking the practical institutions for shared decision-

making, such as leadership, personnel, education, funding, or facilities.  Consequently, 

the success of some of these arrangements may depend on the availability of federal 
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funding for tribes.  This keeps tribes dependent on the Federal Government, and favors 

management decisions reflecting the goals of federal agencies and not the goals of the 

tribes.   Furthermore, without the capacity to enter into and sustain co-management 

agreements, individual tribal governments are forced to depend on regional non-profit 

organizations or advisory boards that may be located far away from tribal communities, 

and maybe don’t know how to problem-solve for Native communities. 

Is co-management an effective management model for

     Indigenous sacred lands in public stewardship?

  A policy of lands and resources co-management can bridge the Indigenous values 

gap and be situated within a policy of self-determination and trust when the capabilities 

and limitations of co-governance have been carefully considered by the tribe, and that 

tribe has had a significant hand in the design of the co-governance structure and 

philosophy.  It is incumbent upon Native nations to define the fundamental elements of a 

“best-practices” co-management regime and to resolve any barriers to its implementation.   

The barriers to effective shared management structures described for New Zealand may 

be similar in the United States.  Genuine power-sharing and effective Indigenous sacred 

lands management may be elusive because of  “divergent philosophies between 

stakeholders, institutional inertia, lack of concrete models of co-management to evaluate 

success or otherwise promote conservation, lack of resources and opportunities for 

capacity building, lack of trust from conservation non-governmental organizations that 

are predominately Euro-centric in approach and membership, and a fundamental 

reluctance of some to share power with…”
124

(American Indians.)   
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CHAPTER IV 

THEORETICAL FRAMEWORK FOR UNDERSTANDING AND BUILDING  

SUCCESSFUL SACRED LANDS CO-MANAGEMENT REGIMES 

Theoretical Perspectives for Sacred Lands 

Co-management Philosophy and Governance Structure

  Understanding the issues defined herein as the “Indigenous values gap” in sacred 

lands management, and resolving them through co-management, or power-sharing, policy 

between federal and tribal governments, calls for a critical and action-oriented body of 

theory.  The theoretical framework critically examines the concept of co-management as 

both a philosophy as well as a governance structure.  In this research, a philosophy of co-

management is evaluated through the closely related central tenets emerging in 

postcolonial theory
1
 and critical race theory.

2
 These theories are well-suited to explain 

how social, political, and legal institutions in the United States create and maintain 

hierarchical power structures, and then fail to resolve power and values conflict with 

Native governments.  Both Native and federal partners must critically examine co-

management theory and practice relative to natural and cultural resources.  Without 

critical analysis, collaborative conservation or preservation regimes may only mature into 

an extension of the existing deeply entrenched colonial and racial values underpinning 

existing institutional hierarchies between the United States and Indian Tribes. 

 The Harvard Nation Building model of community development is applied to 

constructing an optimal co-management philosophy and governance structure for 

Indigenous sacred lands.  Co-management as a governance structure for the conservation 
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or preservation of sacred lands is developed by adapting the key elements of the Harvard 

model for building Native Nations.
3
  The goal of the “Nation Building” model is for 

tribes to achieve self-sufficiency by developing the capable institutions of government 

necessary to break away from dependence on the Federal Government and exercise de 

facto sovereignty and self-determination as a matter of practice.
4
  A key conclusion from 

the Harvard Project on Nation Building is that community development or institution 

building in Native communities does not move forward until tribal communities escape 

the standard approach of being dependent on the United States.  Rather than having the 

Federal Government dictate the terms and conditions of sacred lands treatment or a 

policy of co-management, a “self-determination” approach can generate management 

philosophies and governance structures reflecting Native social and cultural norms and 

partnership in fact.  Tribal governments can assert the codes of their own cultural 

traditions and natural law to construct a new philosophy of co-management, while 

simultaneously developing the requisite strategic thinking, leadership and capacity to 

carry out the terms of a power-sharing agreement in practice and at a programmatic level.   

 Evaluating the question of co-management regimes as possible alternatives for 

effective management of Indigenous sacred lands requires blending critical thinking and 

the Nation Building model with significant input from Native Peoples on their real life 

perspectives.  Inviting the Navajo Nation to directly contribute to the design of this 

project, as well as in its participation, is an exercise in “action research.”
5
  A working 

definition of action research describes it as  

… a participatory, democratic process concerned with developing practical 

knowing in the pursuit of worthwhile human purposes, grounded in a 
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participatory worldview which we believe is emerging at this historical moment.  

It seeks to bring together action and reflection, theory and practice, in 

participation with others in the pursuit of practical solutions to issues of pressing 

concern to people, and more generally the flourishing of individual persons and 

their communities.
6

Action research pursues systematic knowledge with rigorous method, but its purpose may 

have more relevance to the local communities being served.  Generally, the intent of 

action research is to produce practical knowledge to achieve practical outcomes for the 

purpose of doing something useful for people in their day to day lives.
7

Postcolonial Theory and Critical Race Theory

 Postcolonial theory is a rapidly evolving field of scholarship generally sharing 

skepticism about value neutrality in Western institutions.  The term postcolonial is 

broadly construed and inclusive of a wide spectrum of definitions of power-holding 

Western institutions and ideologies in societies having colonial histories.   Although 

postcolonialism suggests that colonial practices and ideologies have been erased, 

colonized lands, peoples, and cultures actually have residual colonial institutions that 

continue to shape national identity even in a post-colonial political era.
8
  Exploring the 

nature and degree of how the institutions in power sustain and legitimize their political 

positions is one focus of postcolonial theory.
9
  Post-colonial scholars consider the 

defining work for this body of theory to be Orientalism, written by Edward Said (1978).
10

  

This work describes how non-Western cultures are the products of Western scholarship 

and imagination; and non-Western cultures, ideologies, and values are inferior binary 

opposites of those in the West.  Postcolonial theory is also focused on dismantling the 
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colonial institutions and ideologies imposed on non-Western societies and reclaiming a 

national identity based on the unique histories and cultures of these populations.
11

 Critical race theory is another rapidly evolving intellectual tradition expanding 

across multiple disciplines that essentially questions the existence of neutral principles of 

constitutional law.   Black’s Law Dictionary defines it as 

a reform movement within the legal profession … whose adherents believe that 
the legal system has disempowered minorities.  Critical race theorists observe that 
even if the law is couched in neutral language, it cannot be neutral because those 
who fashion it have their own subjective perspective that, once enshrined in law, 
has disadvantaged minorities and even perpetuated racism.

 12 

Critical race theory emerged in the mid-1970s among legal scholars who built on the 

insights of critical legal studies and feminism in response to a need for new theory to 

address racism occurring after the civil rights era of the 1960s.  Critical race scholars 

argue that the practice of relying on precedent in civil rights litigation lacks effectiveness 

in securing rights for people of color in any sustained way.  Critical race scholars also 

claim that arguments for rights for minorities have procedural solutions focused on the 

appearance of equality rather than substantive solutions focused on real results.   To 

further deter equal rights advancement for minorities, rights are almost always cut back 

when they conflict with the interests of the powerful.
13

  The first assumption of critical race scholarship is that racism in aversive
14

 or 

coercive form is commonplace for people of color.  Furthermore, racism has become so 

engrained in our society it is perceived by citizens of this country to be normal.
15

   

Secondly, critical race theory holds that the concept of race is a social invention and that 

these social concepts of race are enshrined in the law.
16

  Third, critical race theory 

recognizes the “voice of color” as a unique collection of personal stories of individuals 
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who have been ignored, oppressed, or alienated by the dominant society and its 

institutions.
17

  Critical race scholarship brings this voice to the center of racial justice 

discourse.   

 Finally, critical race theorists posit that progress to eradicate racism is only made 

when it is to the advantage of the dominant society to do so, a concept known as “interest 

convergence.”
18

  The concept of “interest convergence” emerged from the work of 

Derrick Bell,
19

 one of the intellectual founders of critical race theory.  In his analysis of 

the 1954 U.S. Supreme Court ruling in Brown v. Board of Education,
20

 he asserts that 

civil rights advances always coincide with the self-interest of the dominant society.  

Conversely, denial of advancement of civil rights is also rationalized by the self-interest 

of the dominant society.  The self-interest of the dominant society can simply refer to the 

accepted and ordinary code of conduct for society’s everyday business.

 Postcolonial theory and critical race theory can be linked together to form an 

intellectual framework for analysis of American Indian affairs because the subjects of 

race and political standing for Indigenous Peoples are unavoidably intertwined.  The 

political relationship between the United States and tribal governments is based on 

doctrines of federal - Indian law, such as the doctrines of discovery, trust, and plenary 

power, having roots in European racism against peoples who are non-Europeans.
21

 These 

doctrines are the underpinnings for government policies shaped by Congress and the 

courts to create or adjust federal Indian policy to suit the needs of the dominant society.
22

Benefits to the dominant Euro-American society are evident in the history of 

congressional disposal of Indigenous traditional homelands and subsequent natural and 
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cultural resources management policy.   As land disposal campaigns progressed, 

important cultural places and objects were appropriated.  Congress then spent decades 

defining sacred places, religious objects, and American Indian human remains as 

“historic property” or “cultural resources,” and identifying Western scientists as the most 

qualified authorities to understand and care for this property through statutes like the 

Antiquities Act, the National Historic Preservation Act (NHPA) and the Archeological 

Resources Protection Act (ARPA).   

 At the time these laws were enacted, Congress failed to take into account the 

unique values and philosophies of Native Peoples in the treatment of this cultural 

property.
23

 In the United States, property law is defined in accordance with the dominant 

society’s values, and the ability to hold property is consistent with the ability to wield 

power.
24

  Consequently, federal land management agencies largely privilege scientific, 

recreational, and economic values over Indigenous traditional values in managing 

cultural property.  This resulting power hierarchy has culturally constructed, socially 

sanctioned, and legally legitimized the removal of the voices and values of Native 

Peoples from the management of their cultural property.  The hegemonic ideology 

underlying the current power hierarchy between federal land management agencies and 

Native Nations must be critically investigated. 

Co-management of natural resources, also called collaborative conservation, 

draws upon theories of democracy, international development, and alternative dispute 

resolution.
25

 A basic assumption of collaborative conservation theory is that local 

communities have the knowledge, incentive, and commitment to offer the best 
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environmental resources protection through consensus decision-making.  Over the last 

few decades, development theorists have come to emphasize that local stakeholder 

participation in project development is a key element for success.
26

 Specific interest in 

community-based natural resources management has grown out of increased recognition 

of local peoples’ direct dependence on surrounding natural resources, the relevance of 

Indigenous knowledge of natural resources management, and the frequent inability of 

resource-poor and or corrupt national and state governments to effectively manage 

natural resources.
27

Collaborative conservation also emphasizes consensus-based decision-making.  

Critics of consensus decision-making argue that minority points of view are often 

sidelined or absorbed by the majority.  Dissent can be difficult in some collaborative 

regimes where a powerful majority may be willing and able to hold out for their 

perspective either because they have access to more resources or the law privileges their 

point of view.   The resulting consensus among stakeholders is really not consensus at all, 

and therefore existing hierarchies remain in place.
28

The emphasis on win-win outcomes in consensus-based models for environmental 

decision making is problematic in part because we achieve the illusion of 

objectivity and universal reason only by bracketing or masking conflicts among 

participating groups and individuals.
29

Incommensurability and interest convergence – maintaining 

    hegemonic ideology in sacred lands and resources co-management policy 

Resources management concepts are socially constructed by one dominant 

culture, but the values underlying these concepts are based on two profoundly different 

values systems.  Incommensurability
30

 in the ideology of managing Indigenous cultural 
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property characterizes the relationship between the colonizer applying Western 

institutions and values systems to a non-Western set of values systems.  Western 

institutions can assume that non-Western populations are incapable of having the 

philosophies or institutions required to exist in a modern world.   Consequently, Western 

institutions may have no meaningful relationship, or possibly a detrimental one, with 

non-Western peoples throughout the world.  Natural resources management agreements 

reflect the same penchant for Western governments imposing culturally incongruous 

concepts and terminology on Indigenous Peoples. 

Examples of incommensurability in the co-management of natural resources are 

illustrated by environmental resources management (ERM) agreements involving 

Canadian First Nations.
31

 In his article, “The Possibility of Difference, Rethinking Co-

management,”
32

 Marc G. Stevenson raises the important question, why should First 

Nations enter into land claims or natural resources co-management agreements based 

exclusively on the language, concepts and procedures of the state-sponsored institution of 

ERM to advance their needs, rights, and interests?  Aboriginal Peoples are being forced 

into the wholesale adoption of Western concepts and language to describe and convey 

their relationship with nature.   For example, collaborative conservation regimes are 

closely tied to the concept of sustainable development.
33

  A Western definition for 

sustainable development is, “development that meets the needs of the present without 

compromising the ability of future generations to meet their own needs.”
34

  The Western 

socio-economic definition for sustainable development is a fundamental concept which 

may not even exist in the traditional Indigenous mind.  
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The terms “wildlife management” and “forest sustainability” have never existed 

in traditional cultures and are in fact incommensurable with traditional Indigenous 

thinking about their relationships to the natural world.
35

  This problem is compounded by 

the fact that because decisions undertaken in the implementation of many co-

management agreements require regulatory approval, the information upon which these 

decisions are based must be defensible, replicable and compatible with the 

understandings, institutional structures and procedures of the state.
36

  The terms and 

conditions upon which Aboriginal Peoples must participate and integrate their values, 

understandings, and knowledge in co-management are invariably set by the conservation 

bureaucracy. 

 ... [C]laims based co-management agreements are almost always negotiated and 

written in the language of the state.  They are then translated into the language of 

the Aboriginal party, whereby the terms, concepts and procedures of “wildlife 

biology,” ERM and “property law” are interwoven into an impenetrable 

neologistic fabric that threatens the very essence of who Aboriginal peoples are, 

and how they understand and wish to relate to their lands, resources and to each 

other....Whatever terminology and understandings that Aboriginal participants 

bring to the table are quickly dismissed as being anecdotal, unscientific, or 

incompatible with ERM and western law.  Consequently, the “currencies” used to 

achieve the objectives of co-management are set by the state and rarely 

negotiated.  In short, the use of the ERM paradigm in co-management, to the 

exclusion of those concepts and procedures that constitute and inform Aboriginal 

management systems, has proven to be particularly subversive to Aboriginal 

needs, rights and interests.
37

 Postcolonial theorists explain the globalization of knowledge and Western culture 

constantly reaffirms the West’s view of itself as the authority on legitimate, or civilized, 

knowledge.
38

  The production and transformation of knowledge, definition of ideas about 

the nature of knowledge, and the measurement of validity of specific forms of 

knowledge, are as much commodities of colonial exploitation as land and natural 
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resources.
39

 Institutional ideologies and languages construct and maintain power, 

privilege the values of the dominant society, and undermine non-Western ways of 

knowing and relating to their lands and resources.
40

 In the United States, the management of Indigenous cultural property is defined 

by Western institutional ideologies and languages, many of which are incommensurate 

with Indigenous philosophies and value systems.  Incommensurate ideologies and 

languages in cultural resources management can be traced to the earliest cultural 

preservation laws, including the Antiquities Act (1906), National Historic Preservation 

Act (1966), and the Archaeological Resources Protection Act (1979) that objectify all 

cultural items, including Indigenous human remains as cultural “resources” or “property.”  

Even today, the 1990 NAGPRA refers to ancient Indigenous ancestors as property, and 

delineates a disposition protocol constructed around categories of legal claimants for 

property.    The human rights of the deceased are not fully considered, nor are the 

spiritual traditions and beliefs of contemporary native peoples who may be descendants 

of the deceased.   The architecture of NAGPRA as property law is incommensurate with 

the intent to recognize and restore human rights and dignity to American Indians.   

 The treatment of Native sacred lands in environmental or cultural protection law 

is inadequate.   The concept of “sacred” is broad, abstract, and imbued with such deep 

personal spiritual meaning transcending the physical and the metaphysical, that the notion 

of creating a single definition of sacred, assigning “it” a physical boundary extends 

beyond incommensurable and approaches impossible.  Executive Order 13007, directing 
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protection of sacred sites, defines the term in a way which is not necessarily consistent 

with how Native peoples think of sacred or holy places. 

“Sacred site” means any specific, discrete, narrowly delineated location on 

Federal land that is identified by an Indian tribe or Indian individual determined 

to be an appropriately authoritative representative of an Indian religion, as sacred 

by virtue of its established religious significance to, or ceremonial use by, an 

Indian religion, provided that the tribe or appropriately authoritative 

representative of an Indian religion has informed the agency of the existence of 

such a site.
41

 Specific examples of ideologies and languages central to the NHPA and NEPA 

that are incommensurable with Native values systems surround the concepts of 

evaluating a site’s significance and “worthiness” for protection according to Western 

values, and the notion that adverse effects to sacred lands can be mitigated.
42

  The NHPA 

is the authority establishing the National Register of Historic Places, a “list” of the 

nation’s most “significant” and well-preserved cultural properties.
43

   An important 

advantage of listing sacred sites on the National Register is to honor the property and its 

significance as an Indigenous sacred landscape, and to signal the property’s worthiness of 

protection.  For example, the designation of Mt. Graham (Dzil Nchaa Si’an) as eligible 

for National Register listing is a positive administrative step toward recognizing the 

nature, extent, and importance of the mountain as a sacred place.  On the other hand, 

listing properties on the National Register follows a rigid bureaucratic process where 

disclosure of sensitive traditional cultural information occurs to “convince” the United 

States (and the public) of its significance and that a sacred place is indeed sacred and 

worthy of preservation.   What’s more, the esoteric significance of Indigenous sacred 

lands to American Indians is evaluated against general criteria developed by the Federal 
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Government.  In the end, as illustrated with Dzil Nchaa Si’an, National Register 

eligibility determination or listing does not by itself define management and does not 

necessarily achieve the desired protection of the property.  

 The NEPA and the NHPA provide the basic federal direction for the conservation 

of the environment and cultural properties.  The procedures detailed in these statutes are 

intended to ensure that information about the effects to these resources as the result of 

federal undertakings are made available to agency decision-makers and the public, and 

that alternatives to mitigate environmental impacts are considered.
44

  Indigenous sacred 

lands can be places of “spiritual power” and can have either physical and metaphysical 

elements, or just the metaphysical or intangible characteristics.  The National Register 

process, as well as the process of defining mitigation measures for cultural properties 

following NEPA guidelines, depends on defining concrete boundaries.  Assigning rigid 

physical boundaries to places of “power” is an incommensurable practice to Native 

Peoples.  Places of power can be both esoteric and dangerous, therefore the standard 

alternatives provided under NEPA regulations
45

 or standard archaeological practice, 

cannot apply to sacred lands, or traditional cultural properties.  Tribes are arguing that 

adverse effect to the metaphysical or spiritual components of sacred lands cannot be 

mitigated.
46

  The only option for mitigating impact to sacred lands is no action at all.
47

   

 Traditional Indigenous knowledge about the natural environment, more 

commonly known as traditional environmental knowledge and its acronym TEK, is often 

central to co-management regimes involving natural resources.  To Indigenous Peoples, 

oral tradition is the intellectual culture for conveying all knowledge, including 
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environmental knowledge.  Knowledge is maintained and passed along through story and 

myth to descending generations over space and time.  Stories contain lessons about 

survival, morality, identity, history, and the natural universe.
48

 As such, oral history, or 

narrative, is essential in understanding the cultural and historical contexts of elements of 

indigenous culture, including cultural property and the natural environment.  Traditional 

environmental knowledge is increasingly viewed by federal and state governments, along 

with other non-Native stakeholders as a legitimate and valuable body of knowledge.
49

There are numerous wildlife and fisheries co-management regimes reflecting species 

recovery and enhancement due to the environmental knowledge shared by Native 

Peoples.   

 In sharp contrast, there are other situations where oral Indigenous knowledge 

systems are not always recognized as having legitimacy or validity.
50

  For example, the 

Ninth Circuit Court devalued traditional knowledge by concluding oral accounts are not 

“specific, reliable or relevant enough to show a significant relationship” between modern 

tribes and the Ancient One known more popularly as “Kennewick Man”.  The Court 

reasoned  

… because oral accounts have been inevitably changed in context of transmission, 

because the traditions include myths that cannot be considered as if factual 

histories, because the value of such accounts is limited by concerns of 

authenticity, reliability, and accuracy…we do not think that the oral traditions … 

were adequate to show the required significant relationship of the Kennewick 

Man’s remains to the tribal claimants.
51

 After dismissing tribal oral history as an irrelevant and invalid line of evidence 

supporting claims by northwestern tribes of cultural affiliation to the Ancient One, and 

finding that a 9300 year old human skeleton is not conclusively Native American, an      



121

a-historical and a-contextual
52

  characterization of the Ancient One was established, 

effectively rendering NAGPRA inapplicable, and ultimately silencing contemporary 

Columbia Plateau Peoples from having a voice to make a claim for the remains in order 

to rebury them. This seemingly contradictory view of the substance and worth of 

traditional Indigenous knowledge is an example of the concept of “interest 

convergence.”
53

 Traditional Indigenous knowledge is perceived as valid and trustworthy 

by the dominant society when it serves their interests, such as in cases of ecosystems 

recovery and enhancement, but the same body of knowledge is proclaimed to lack 

validity and trustworthiness when it does not serve the interests of the dominant society, 

such as if it results in denying Western scientists the opportunity to conduct invasive 

scientific research on an ancient Indigenous skeleton. 

A Haudenosaunee model of co-management 

 A philosophy of co-management is needed which is based on genuine partnership 

between the Federal Government and Native nations.   This co-management philosophy 

for natural (and cultural) resources co-management should be modeled according to the 

principles of the Two Row Wampum Treaty.
54

 The Two Row Wampum is essentially a 

symbol of mutual respect for the dignity and integrity of other cultures.  The 

Haudenosaunee
55

 proposed a treaty of peace, respect and peaceful co-existence 

symbolized through the Kas-wen-tha, or Two Row Wampum belt.  This treaty is based 

on respect for the dignity and integrity of other cultures, and stresses the importance of 

non-interference of one nation in the business of the other unless they are invited.  This 

treaty is symbolized in a beaded belt made with two parallel rows of purple wampum on 
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a bed of white beads.  The color white was meant to symbolize the purity of the 

agreement.  The two separate rows of purple beads were made to symbolize the spirits of 

Haudenosaunee and non-Haudenosaunee people and ancestors traveling the river in their 

respective vessels side by side with neither nation trying to steer the vessel of the other.
56

   

Employing the conceptual framework that this powerful metaphor creates suggests that 

Indigenous Peoples need not fully adopt the languages, concepts, or terms that might be 

incommensurate with their own cultural norms or political standing.  Tribes can take the 

initiative to negotiate a co-management partnership with the Federal Government based 

on power-sharing and the philosophy of the Two Row Wampum as a matter of practice.  

Harvard Project – Native Nation Building Model

Co-management as a governance structure and

    the key elements of the Nation Building model

 The intellectual guide for the practice of tribal empowerment in the management 

of Indigenous sacred lands is provided by the Harvard Project Native Nation Building 

Model.
57

  This model, developed by the Harvard Project on American Indian Economic 

Development, is the product of a research project sponsored by the Kennedy School of 

Government at Harvard University and the Udall Center for Studies in Public Policy at 

the University of Arizona.  It is a unique and multifaceted strategy of community 

development which differs from conventional community development models by its 

essential premise that successful community development in Indian Country focuses on 

politics rather than on economics.
58
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 The goal of the “Nation Building” model is for tribes to achieve self-sufficiency 

by developing the capable institutions of government necessary to break away from 

dependence on the Federal Government and exercise de facto sovereignty and self-

determination as a matter of practice.
59

 A Nation Building approach to community 

development acknowledges that Native Nations today confront a wide range of 

governing, community development, land, and natural resources management issues. 

Cultural resources management, including sacred lands, is another resource type to which 

Nation Building concepts can also be applied.  Native sacred lands are inextricably linked 

to the philosophies, histories, cultures and identities of Native Peoples.  Citizen 

participation in a relationship with traditional lands and in traditional cultural practices 

“enhances a sense of self and of belonging, which in turn reinforces community cohesion 

and survival.”
60

Sovereignty

 A “best-practices” co-management governance structure for conservation or 

preservation of Indigenous sacred lands may be realized by adapting the five key 

elements of the Nation Building model, sovereignty, capable institutions, cultural match, 

leadership, and strategic orientation.  Asserting de facto sovereignty is the first key 

element of the Nation Building model.  De facto sovereignty refers to practicing self-

government as a matter of fact.  It is different from de jure sovereignty where self-

government is a matter of law, but not necessarily practice.  A “de facto” sovereignty or 

self-determination approach can generate management philosophies and governance 

structures reflecting genuine partnership, as well as the unique political status of tribal 
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governments within the United States.  De-facto sovereignty can be manifested in co-

management agreements for natural and cultural resources.  An assertive and capable 

tribe can take effective control of many community and resources management decisions 

away from other parties such as the BIA and other federal agencies, states, or 

stakeholders in the case of some co-management regimes. 

 A de facto approach to co-management is a preferred alternative to having the 

Federal Government dictate the terms of co-management as it deems appropriate, or 

having an assembly of stakeholders hold influence over Indian affairs.   A tribe 

exercising de facto sovereignty can enter into negotiation with the Federal Government to 

ensure that the practice of American Indian faith and the protection of sacred lands are 

defined by Native Peoples themselves according to the values and codes of their own 

traditions.  Also important, Native Peoples have unique knowledge relative to fully 

understanding the significance, issues, and remedies for effective management of their 

sacred places.  An assertive tribe can maintain the physical, cultural and spiritual integrity 

of sacred lands and their ties to those lands, as well as the tribe’s distinctive system of 

beliefs, human rights, and political rights.  A best-practices de facto sovereignty model 

for co-management of natural and cultural resources can be patterned after the "tribal 

village self-determination and traditional knowledge" model of co-management
61

 where 

Alaska Native Villages are successfully exercising their sovereign rights by forming their 

own resources management commissions and leveraging multiple co-management 

agreements for the recovery and sustained management of traditional subsistence 

resources.  
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Capable governing institutions

 Successful exercise of de facto sovereignty depends on tribes having the capacity 

to implement well-developed strategic plans of management.  Capable institutions for 

self-government are critical components in the Nation Building model.  The Federal 

Government is presenting numerous and varied sacred lands protection, access, and use 

issues to Native nations that have limited financial and human resources to address them.  

As many tribal governments struggle to provide the basic needs for the health and well-

being of their citizens, sacred lands and environmental protection issues may be given a 

lower priority until the resources needed to adequately address them become available.   

  Capable institutions can be either formal or informal.  The formal mechanisms by 

which societies organize themselves to achieve their goals include constitutions, charters, 

laws, codes, procedures, appropriations, and effective bureaucracies.   Informal 

institutions are the practices and norms guiding how a society establishes relationships 

among its members and between the society and outsiders, distributes rights and powers, 

and sets the rules by which programs, businesses, and individuals operate.
62

   Informal 

institutions can also include the transfer of knowledge and skills, the development of 

sufficient facilities, training in sciences and management, and access to technology. 

 A local co-management case in Arizona illustrating the importance of capable 

institutions to manage natural resources is found in the White Mountain Apache Tribe’s 

Wildlife and Outdoor Recreation Division (W&ORD).  Capable institutions are the key 

to the W&ORD being recognized as one of the most respected wildlife management 

organizations in the country.
63

  Under 638 contracting authority, this program performs 
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all wildlife conservation/management activities for the Tribe and operates a self-

sustaining business enterprise based on the Tribe’s thriving recreation and tourism 

industry.  They honor Apache cultural values, while having a sound conservation strategy 

that is uniquely intertwined with community development.  The Tribe has developed 

expertise in sensitive plant and animal management as well as elk herd recovery and 

enhancement.   The W&ORD employs mostly tribal members and is comprised of several 

conservation oriented departments, a law enforcement department, and a Fish and 

Wildlife Department employing technical specialists and managers.  The W&ORD also 

oversees two profit generating tribal enterprises, the Outdoor Recreation Department, 

which sells permits for recreation activities, and the Trophy Hunting Program which is 

anchored by its world-renowned elk hunting program.  W&ORD projects proceed with 

elder involvement, and this program supports local Apache residents with a community 

friendly citizen hunting policy.   

 Another local Native governance program awarded for innovative strategies to 

build capacity in the area of Indigenous cultural property management is the Navajo 

Nation Archaeology Department (NNAD).
64

  In 2000, the Harvard Project on American 

Indian Economic Development recognized the NNAD for developing the capacity to 

conduct its own archaeological research and clearance work on the Navajo Reservation.    

The NNAD was established in 1977 to assume responsibility for conducting in-house 

projects across the Reservation to comply with cultural resources protection laws. 

From the inception of this Department up until the late 1980s, Department management 

and staff were largely non-Navajo.  Accordingly, the design of compliance and research 
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projects emphasized Western scientific methods and goals and neglected to incorporate 

Navajo traditional knowledge and culturally competent methods or goals for conducting 

project work.    The Navajo Nation recognized that their culture and history were treated 

as “largely the domain of the Western scientific community and left Navajo citizens with 

little say over how their culture was recorded and interpreted.”
65

 The Navajo Nation recognized that the professional skills necessary for 

conducting compliance and research projects on the Reservation had to be provided to 

Navajo people.   More importantly, they recognized that these skills had to be developed 

within an environment demonstrating cultural competency.  In 1988, the NNAD initiated 

partnerships with local academic institutions to jointly train Navajo students who are 

majoring in anthropology, archaeology, and Native studies. The NNAD’s role is to 

provide practical on-reservation field work opportunities through employment or 

internships.   Students work with NNAD archaeologists on projects under federal contract 

as well as on projects initiated by Navajo citizens.  The NNAD training program 

supervises a student based contracting service whereby Navajo citizens in need of house 

sites, roads, or utilities can hire students at subsidized cost to locate and record historic, 

traditional and culturally important properties on lands being considered for 

development.   

 The NNAD training program is actively engaged with local communities to 

provide education and outreach.  The products of these efforts are measured in terms of 

increased student recruitment, student retention in degree programs, student graduation, 

and long-term job placement in or near their communities.  The NNAD has been 
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successful in growing a large pool of qualified Navajo professionals who are prepared to 

take key tribal positions in cultural resources management on the Reservation and 

elsewhere.
66

 This expression of de facto sovereignty and capacity building is a model of Native 

Peoples asserting themselves into a position of leadership to decide how their own culture 

and cultural property are to be preserved and interpreted.  The NNAD is successfully 

assuming greater management control over Indigenous cultural property and increasing 

tribal stewardship of these resources.  Also important, the NNAD is providing Navajo

perspectives and approaches to investigating and interpreting the past, challenging 

standard Western models of theory and method in the fields of anthropology and 

archaeology.  The Navajo perspective has introduced a new area of information to 

understanding the past by incorporating oral history and traditional knowledge into 

research.   The NNAD’s efforts to empower the Navajo people to control their cultural 

future on their own terms and with their own set of highly qualified professionals 

exemplifies a genuine commitment to self-determination.
67

 Capable institutions of Native government are essential to the success of co-

management regimes for Indigenous cultural property, including sacred lands.  Capable 

institutions may include a formal tribal sacred lands management policy upon which co-

management agreements can be constructed.  Such a policy might integrate natural law 

and tribal cosmology, tribal law, and federal law, and it would be enforced through tribal 

code.  The list of capable institutions may include non-politicized tribal government 

positions to create and implement a sacred lands policy, including traditional cultural 
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practitioners and elders, cultural preservation staff, potentially including formal tribal 

historic preservation facilities, technologies, training and skills oriented toward 

preserving the physical integrity and spiritual power of sacred place, as well as for 

enhancing a property for community development initiatives like tourism when 

appropriate.  When considering Indigenous cultural property, Native Peoples may have 

different criteria for what constitutes knowledge, skills, and capacity than do government 

officials and the historic preservation community.  

Cultural match

 The most important premise of the Harvard Nation Building model is that 

community development is a matter of politics and not economics.  Cultural match is 

anchored in this foundational idea and refers to governing institutions being constructed 

according to the prevailing ideas in the community about how authority should be 

organized and exercised according to what societies consider as legitimate.  The concept 

of cultural match does not necessarily mean reviving all institutions of traditional 

government, but that governance abides by traditional systems of strength, legitimacy, 

and accountability of authority within Native communities, and is a true expression of 

tribal identity and self-determination.
68

 The principle of cultural match may be especially important in considering 

legitimate and effective governance structures for sacred lands co-management 

agreements.   A legitimate sacred lands governance structure as seen by the tribe may not 

be what the United States considers as legitimate for setting and implementing sacred 

lands management policy.  In 1992, the NHPA was amended to provide tribal 
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governments with the authority to develop and run historic preservation programs on 

tribal land.  This program authorizes tribes to assume all or certain functions of a State 

Historic Preservation Officer (SHPO), and in essence they become Tribal Historic 

Preservation Officers or (THPOs) providing management oversight relative to 

compliance with the cultural resources protection laws of the tribe and of the United 

States.    Since the Federal Government made Indigenous cultural properties 

management, including sacred lands, a responsibility of the tribal government, and 

commonly limits tribal involvement to these central governmental offices and

authorities,
 69

 local Navajo citizens may not view THPO leadership as the most legitimate 

source of authority on sacred lands management.  The matter of managing individual 

sacred places according to cultural norms and traditions is a community-based rather than 

an institution-based responsibility.
70

 Legitimate bodies of governance for certain 

individual sacred places, and possibly sacred lands policy development should, in part, be 

comprised of the bands, clans, religious or medicine societies, or individual men and 

women within the local communities having the closest ties and most intimate knowledge 

of sacred lands.   

Leadership

 Today’s tribal governments face numerous and complex issues and are 

responsible for deciding policy ranging from employment and education to healthcare 

and the natural environment.  Tribal leaders recognize they have an added responsibility 

of leading tribes from the condition of dependence on the Federal Government to one of 

full self-determination.  In meeting these challenges, tribal leaders must demonstrate an 
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understanding of the issues facing their communities and possess the ability to work 

creatively and cooperatively with both tribal members and non-tribal members on 

decisions affecting Indian interests. 

 The management of Indigenous cultural property, including sacred lands, is a 

tribal interest requiring leadership and cooperation to leverage meaningful and cohesive 

sacred lands management policy both on and off the reservation.
71

  On-reservation, tribal 

leaders need to cooperate with appropriate community leaders regarding the management 

of specific sacred lands of interest, and then provide leadership to establish sacred lands 

protection and enhancement as a nation-wide priority.  Off-reservation, tribal leaders 

need to work with other tribal, state, and federal governments to ensure that sacred lands 

protection is extended to their traditional territories.  Leaders of Native Nations need to 

work jointly at a national level with lobbyists and organizations like the NCAI, 

NATHPOs, and the National Treaty Council to speak with one powerful voice about 

shared concerns related to sacred lands management policy.  Indigenous sacred lands 

protection is a global issue.  Tribal leaders can join forces with organizations like the 

UNESCO and the International Council on Sites and Monuments (ICOMOS) to influence 

sacred lands policy around the globe.  All of these efforts in concert help Native nations 

protect sacred lands, treaty rights, and sovereignty.     

Strategic orientation

 The Nation Building model advocates building sustainable Native communities 

with strategic planning rather than project level short-term fixes to address long-term 

community development needs.
72

  Nation building scholars assert  
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…solving the problem will require a solution both more ambitious and more 

comprehensive than trying to start businesses or projects.  The solution is to put in 

place an institution or an environment where people want to invest….This 

problem involves more than money.  Our definition of investors is broad.  An 

investor may be a cash-rich joint venture partner, but it also could be a tribal 

member considering a job with a tribal government or an enterprise, or someone 

with a new solution to a reservation problem…
73

 The Nation building approach to community development is also concerned with 

how Native communities preserve and perpetuate their distinctive nationhood.
74

Maintaining ties to land to reinforce traditional cultural values and community cohesion 

is an important aspect of nationhood.  A strategic tribal sacred lands management policy 

is an important tool to protect sacred landscapes in an effective and culturally meaningful 

way.  Such a policy may integrate natural law and cosmology, tribal law, and federal law 

in a manner supporting site preservation, traditional uses, as well as enhancement for 

tourism. 

 Not only is it important to have a strategic sacred lands policy, but to apply it 

consistently across tribal lands and beyond to sacred lands in traditional territories.  

Inconsistent application of this policy may harm the physical integrity and power of 

sacred sites, as well as erode at the “investment environment” for building co-

management relationships that are based on genuine partnership and respect.  Investors in 

co-management agreements focused on federally-held sacred lands may include federal 

agencies, states, and multiple other stakeholders interested in Indigenous cultural 

property.  A cohesive sacred lands management policy based on traditional cultural needs 

and values, and which is applied consistently to Indigenous property both on and off the 
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reservation, will contribute significantly to the success of creating and sustaining co-

management regimes.   

Co-management of Indigenous sacred lands,

    what do Native Peoples think?

Sacred lands co-management regimes constructed around the five key elements of 

the Nation Building model may be a viable alternative for Native nations to consider.  

Co-management agreements can bring together local Native community members 

essential for sacred lands decision-making, central government authorities, and federal 

agencies to make joint management decisions.  A policy of lands and resources co-

management can bridge the Indigenous values gap and be situated within a policy of self-

determination and trust when the capabilities and limitations of co-governance have been 

carefully considered by the tribe, and that tribe has had a significant hand in the design of 

the co-governance structure and philosophy.  Tribal governments are, however, cautioned 

to not enter into these agreements lightly.   Tribes considering co-management 

agreements need to carefully review existing land-based resources co-management 

agreements to identify their strengths and weaknesses.  Additionally, since definitions of 

sacred lands and their management prescriptions are unique to the cultural norms of 

individual Native groups, general conclusions derived from analysis of agreement 

literature may not be sufficient to fully explore the issues of co-management as applied to 

Native sacred lands.   Tribal leaders need to hear from their own citizens regarding what 

they consider to be the core issues and fundamental elements of successful co-

management regimes in relationship to their own sacred lands.  
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CHAPTER V 

STRUCTURING AN “INDIGENOUS-CENTERED” INQUIRY 

(RESEARCH PROCEDURES)

The Logic of an “Indigenous-Centered” Qualitative Research Inquiry

 This chapter describes the research procedures applied in this qualitative, 

“Indigenous-centered”
1
 investigation exploring the perspectives of Native Peoples on the 

subject of co-management regimes as possible alternatives for the management of 

federally-held Indigenous sacred lands.  Qualitative research is an effective investigative 

strategy for complex and sensitive issues like managing Indigenous sacred lands.  

Indigenous-centered research “is a form of empirical inquiry which makes space for 

Indigenous voices and knowledge; is in active pursuit of social and institutional change, 

and has a critical view of power relations and inequality.”
2
 An Indigenous-centered 

approach to research signals that the questions being asked, the structure of inquiry, and 

the final goals of the research are relevant, culturally competent,
3
 and collaboratively 

developed by Native communities.
4
   In this project, the logic for an exploratory, 

Indigenous-centered inquiry stems from theoretical frameworks and from sacred lands 

and co-management literature.   

 Indigenous-centered research resulting in a practical product applicable to the 

daily lives of American Indians is one objective of critical theory and action research.
5

Indigenous voices and perspectives need to be privileged in discussions of co-

management of the resources of specific interest to them.
6
  In the case of Indigenous 

cultural property, managing individual sacred places according to cultural norms and 
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traditions is a community-based responsibility.
7
 Social context is important for 

understanding the reality, significance and treatment of sacred lands.  Legitimate bodies 

of knowledge and governance for certain individual sacred places, and possibly sacred 

lands policy development should, in part, be the responsibilities of the bands, clans, 

religious or medicine societies, or individual men and women within the local 

communities having the closest ties and most intimate knowledge of sacred lands.  Tribal 

leaders need to hear from these particular citizens regarding what they consider to be best 

practices in managing sacred lands.  Gathering this information requires a culturally 

competent and community oriented approach.   

Research Procedures and Case Descriptions

Overview

  The general goal of this research is to define Native perspectives on the issues, 

fundamental elements, and core values of successful co-management regimes in 

relationship to Indigenous sacred lands in public domain.   In working toward this end, 

the content of a few existing co-management agreements for natural and cultural 

resources from Australia, New Zealand, Canada and the United States, as well as 

accompanying analytical literature, was analyzed for fundamental elements, opportunities 

and challenges relative to the effective management of Indigenous sacred lands.  Since 

definitions of sacred lands and their management prescriptions are unique to the cultural 

norms of individual Native groups, general conclusions derived from analysis of a 

selection of agreements may not be sufficient to fully explore the issues of co-

management as applied to Native sacred lands.   Therefore, citizen opinions regarding 
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specific federally managed sacred landscapes important to a single Native nation were 

gathered.  The primary research question driving this research was:  Are co-management 

agreements appropriate for sacred landscapes management; and if so, how would they 

work?  To focus and operationalize this phase of the investigation, this question was 

presented to the citizens of the Diné (Navajo) Nation.   

Study sample and site selection

 The Diné Nation was an optimal population for this research for three important 

reasons:  First, the citizens of 13 chapters of the Navajo Nation have already been 

formally queried about their concerns regarding the protection of their cultural resources 

in general, and sacred lands in particular, in a study conducted between 1987 and 1988 by 

the Navajo Nation Historic Preservation Department (HPD).
8
 This study revealed that the 

citizens of the Navajo Nation were indeed concerned about the treatment of their sacred 

lands and about access to them.  Sacred lands and places associated with traditional 

history, along with historic buildings and archaeological sites, were identified as critically 

important resources in need of protection and preservation.  Among the management 

recommendations generated from this earlier project were the following: 

Economic development is undermining Navajo culture by disturbing or 
destroying particular important places on the land, by disrupting the customary 
activities on the landscape through which people integrate the various places on 
their land base into the system of Navajo life, and by seducing younger people 
away from living in the Navajo way.

9

In a nutshell, most of the people whose ideas are expressed in these studies don’t 
want “historic preservation” efforts to preserve mementos of “traditional” Navajo 
culture.  They want those efforts to help keep the Navajo way of life itself alive.  
And the Navajo way can’t survive unless its practitioners have some control over 
the whole landscape that they need to live.

10
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Second, the Navajo Nation has a large, sophisticated, and tested organization for 

managing cultural resources both on and off the reservation.   The HPD, established in 

1986, is the lead office assuming responsibility for the management and preservation of 

cultural resources on the reservation, and for expressing the concerns of the Navajo 

people in the management of resources, such as sacred lands, off-reservation.  HPD staff 

has the depth of knowledge and experience to offer detailed and substantive input into a 

discussion on the purpose and form of capable institutions necessary to effectively 

manage cultural resources.  Third, today’s Navajo Reservation spans over 16 million 

acres, and their traditional cultural territory encompasses an even larger geographical area 

of the Southwest.  The reservation contains sacred lands demonstrating a wide diversity 

of complex management issues, including:   multiple jurisdictions of ownership, multiple 

conflicting management values, diversity in the scale and landscape of the sacred place, 

boundaries have both tangible and intangible definitions, or the resource is under political 

or physical threat.  Important too, there is a considerable amount of cultural, historical 

and management information with significant time-depth readily available to use to 

describe the cases and their management histories.  

To frame a discussion on the suitability and essential elements of co-management 

regimes, and to define the sample of project participants, this study was organized around 

three federally managed sacred landscapes important to the Diné in general, and specific 

Navajo communities most knowledgeable of, and concerned about, their management.   

Three broad criteria were applied in selecting the three sacred landscapes for this 

research:  First, these cases are major sacred geographies in Diné cosmology, history, and 
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identity.  Second, they demonstrate a broad diversity and complexity of resource 

protection and human and political rights issues.  Finally, these sacred landscapes mirror 

some of the physical and situational circumstances found in co-management agreements 

for natural and cultural resources in other regions; and therefore, these three sacred places 

may be worthy of consideration for co-management.  The three landscapes considered in 

this study were the Dinétah in New Mexico, the San Francisco Peaks (Dook’o’osłííd) in 

Arizona, and Canyon de Chelly (Tséyi’) also in Arizona (Figure 2). 
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Figure 2.  Locations of the three cases in this study:   Dinétah,

San Francisco Peaks (Dook’o’osłííd), and Canyon de Chelly (Tséyí) 
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Dinétah

  The Dinétah is a Navajo sacred landscape located mostly off-reservation.  The 

physical and spiritual integrity of the Dinétah as a holy land is deteriorating from large-

scale energy, commercial, and recreational development and use.  This region of 

northwest New Mexico derives its significance from Navajo cosmology and history.  

According to Navajo origin stories, the modern Navajo people (Nihookáá Diné) emerged 

into the modern world at the confluence of the Pine River and the San Juan River within 

the Dinétah.  This region is also the birthplace of some of the most important spiritual 

beings in Navajo creation.  Spectacular pictograph and petroglyph panels are especially 

prolific in the Gobernador and Largo Canyon area of the Dinétah.  These panels contain 

both secular and sacred images, including the Holy People and ceremonies.
11

  Many 

Dinétah images are identified with specific Navajo spiritual beings. These unique and 

colorful panels are unfortunately very attractive and vulnerable to vandals (Figure 3).  

 A prominent dome-shaped rock outcrop (Ch’ool’íí), commonly known as 

Gobernador Knob, is the birthplace of Changing Woman.  She created the four pairs of 

Diné who became the originators of the four original clans,
12

 and it is her life which sets 

the fundamental values for Navajo identity, culture, and “charter of life.”
13

   Ch’ool’íí is 

one of the six most sacred mountains to the Diné, and it symbolizes a hogan’s chimney.  

Dził Ná oodiłii, commonly known as Huerfano Mesa, is the second of the six most sacred 

mountains within the traditional territory of the Diné.  It is the first terrestrial hogan and it 

marks the center of the Navajo world around which the people were to travel.
14
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Figure 3.  Vandalized portion of a large Diné rock image panel inside a 

 rock shelter in vicinity of Delgadito Canyon.  Photo by Sharon Milholland. 

   The historical significance of the Dinétah holds that it was a retreat for both 

Navajo and Pueblo peoples escaping threat of Spanish attack during the re-conquest 

period following the Pueblo Revolt from 1680 through the 1750s.
15

   Other 

archaeological and historical evidence suggests that Pueblo peoples left the Rio Grande 

River region of New Mexico and moved northwest into the Dinétah to escape the raids of 

Utes and Comanches, and to join the Navajo in defending against these attacks.
16

Generally, the contact between these two cultures resulted in fundamental changes to 

eighteenth-century Navajo culture; most notably changes are evident in the “Pueblito” 

architecture, pottery, and rock imagery.
17

   However, within the Dinétah region, the 

extent of Puebloan influence over Navajo culture remains debated and in need of 

additional research.
18
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 Today, the Dinétah is not managed as a whole or culturally defined sacred or 

heritage landscape.  Most of this region is divided among multiple federal, state, and 

private land owners, as well as the Navajo Nation.  It is primarily situated within the 

Farmington Resource Area of the Bureau of Land Management (BLM); and as such, is 

managed under a policy of multiple-use:   providing for conservation of natural and 

cultural resources while allowing or promoting economic development and use by 

multiple interests such as energy and mineral development, timber harvest, livestock 

grazing, scientific research and public recreation and education. 

 The Dinétah is located in the San Juan Basin, and it is one of the largest natural 

gas fields in the United States.  Oil and gas production in this region has been on-going 

for over 50 years.
19

 In 2003, the BLM approved additional large-scale oil and gas 

resources development.
20

  The proposed wells, pipeline and road network expand over 

100,000 acres of northwest New Mexico, including the sacred lands of the Dinétah.   The 

Navajo Nation rejected BLM approval of this proposal expressing concerns over the 

adverse effects to Ch’ool’íí (Figure 4) and Dził Ná oodiłii (Figure 5), and inadequate 

compliance with environmental and cultural protection statutes.
21

Ch’ool’íí and Dził Ná oodiłii, along with several other important cultural 

properties within the Dinétah and administered by the BLM, are individually managed as   

a discretely defined Area of Critical Environmental Concern (ACEC).
22

  An ACEC is a 

special management designation applied to protect and prevent irreparable damage to 

important historical, cultural, and scenic values, fish or wildlife resources, or other 

natural systems or processes, or to protect human life and safety from natural hazards.
23
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Figure 4.  Natural gas pipeline corridor near Ch’ool’íí,
birthplace for Changing Woman.  Photo by Sharon Milholland 

Figure 5.  Dził Ná oodiłii, sacred land marking the center of  

Diné traditional territory. Photo by Sharon Milholland 
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One of the management prescriptions intended to improve protection of the sacred lands 

ACECs’ is to limit surface occupancy leases by restricting them to subterranean 

directional drilling into the protected area from surface well pads located outside of the 

ACEC boundary.   

 What is problematic about the ACEC concept relative to sacred landscapes is that 

an ACEC is a narrowly defined natural or built physical feature or property, and not the 

whole cultural landscape (surface and sub-surface) where the property is situated.  

Consequently, the cultural landscape is arbitrarily fragmented into non-contiguous 

“islands of preservation” where there is actually no such guarantee.   For example, 

although Dził Ná oodiłii is within the ACEC, it supports 32 communications towers.
24

   

In addition to “islands of site preservation,” the cultural landscape of the Dinétah is 

fragmented into multiple federal, tribal, and state management jurisdictions, missions, 

and management priorities, none of which are organized around the traditional cultural 

concept of the Dinétah.

 Navajo Reservoir (Figure 6), managed by the Bureau of Reclamation and the 

States of Colorado and New Mexico, is a major recreation destination.  The construction 

of Navajo Dam, completed in 1963, has created a 15,000 surface acre reservoir filling the 

canyon and tributaries of the San Juan River.  Diné sites, including a very important 

shrine where Navajos visited during times of crisis, and where supernatural beings were 

said to reside in order to read the “Sands of Prophesy”
25

 are now submerged under the 

Reservoir.  The Dinétah is a sacred landscape in peril and in need of an alternative model 

of management where multiple jurisdictions and stakeholders acknowledge its cultural  
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Figure 6.  The point of emergence for the Diné People and important shrines are 

submerged under waters behind Navajo Dam.  Photo by Sharon Milholland 

boundaries, assign priority to Indigenous cultural and spiritual values, and negotiate 

management decisions with the Navajo Nation for mutual benefit to the tribe and the 

public.   

San Francisco Peaks - (Dook’o’osłííd)

 Among the most powerful of the Navajo sacred landscapes are the mountains 

marking terrestrial boundaries for traditional territory, particularly those marking the four 

cardinal directions.
26

Our Navajo spiritual and social laws are represented by the sacred mountains, as 

well as the four seasons and the four parts of the day.  The foundations of our 

rules and laws for our lives are within our sacred mountains, the four seasons and 

the four parts of the day.  The sacred mountains were placed here to give us the 

understanding of our strength and courage.  They shield us from evil, harm, and 

danger…We think of them as our home, as the foundation of our hogan and our 

life.
27
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 The easternmost of the four sacred mountains marking the perimeter of Diné

traditional territory is Sisnaajiní (Blanca Peak) in southern Colorado.  The southern 

mountain is Tsoodził (Mt. Taylor) in central New Mexico.  The westernmost of the four 

Diné sacred mountains is marked by Dook’o’oosłííd (San Francisco Peaks) in north-

central Arizona.  Dibé Nitsaa (Hesperus Peak) is the northern of the sacred mountains 

and is located in southwestern Colorado.  In Navajo cosmology, the twelve Holy People 

created Dook’o’oosłííd (Figure 7) and brought it from the underworld.  Changing 

Woman’s puberty ceremony, called the kinaaldá, occurred on the Peaks.  These 

mountains are a significant source of food, water, medicinal plants, and place of 

worship.
28

 This mountain range is also culturally and spiritually important to twelve other 

local tribal nations.   

 Today, this sacred landscape is managed by the Coconino National Forest 

(USFS), and like the BLM, is charged with managing these lands under a policy of 

multiple-use.  Although there are numerous commercial and recreational uses of forest 

resources, to regional tribes, the activity presenting the most egregious threat of 

desecration to the sacredness of the Peaks is a facilities improvement proposal submitted  

for the Snowbowl Ski Area (Figure 8).  The Snowbowl is located on Humphrey’s Peak, 

reported to be the most religiously significant of the San Francisco Peaks.  The Navajo 

Nation along with twelve other tribes sued the Forest Service for a 2005 decision 

permitting the Snowbowl Ski Area to upgrade its existing facilities and to expand its 

development to utilize treated sewage effluent for snow-making.  Navajo Nation et al. v.  
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      Figure 7.  San Francisco Peaks, or Dook’o’oosłííd.  Photo by Sharon Milholland 

U.S. Forest Service et al.29
 is the most recent case testing the Religious Freedom and 

Restoration Act (RFRA).  U.S. District Court Judge Paul Rosenblatt rejected arguments 

that upgrading existing facilities within the Snowbowl Ski Area on the San Francisco 

Peaks presents a “substantial burden” to thirteen Native nations that consider the 

mountains sacred.   In March 2007, Justice William A. Fletcher, Ninth Circuit Court of 

Appeals, reversed the lower court’s decision holding that the Forest Service’s approval of 

the Snowbowl’s use of reclaimed sewage effluent to manufacture and distribute artificial 

snow on the San Francisco Peaks is indeed a substantial burden to the Hopi Tribe and 

Navajo Nation and therefore constituting a violation of the RFRA
30

 Additionally, the 

Court stated the USFS failed to provide sufficient scientific data regarding the potential  
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Figure 8.  Snowbowl Ski Area, Coconino National Forest. 

  Photo by Sharon Milholland 

effect to human health if this water is ingested.  In an October 2007 disappointing turn of 

events, the majority of non-recused regular active judges of the Ninth Circuit Court of 

Appeals voted to rehear the case en banc in response to a U.S. Forest Service and Arizona 

Snowbowl Resort complaint that the latest decision blocking the use of treated sewage to 

make snow for distribution on the mountain was not made by a full judicial panel.
31

  

Navajo Nation President, Joe Shirley, Jr. responded, 

The Navajo people are trying to do everything we can to save self, and the Peaks 

is one of our strengths.  It is our essence.  When you decide to contaminate it with 

reclaimed wastewater, with filth, to make snow, that doesn’t help my way of life.  

That doesn’t help when I talk to my children and grandchildren about the 

importance of our way of life, and the pride that is to be taken because of our way 

of life…Today, the Navajo people will continue to pray.  We will pray that the 

original decision of the Ninth Circuit stands…and for the preservation of our 

culture despite the opposition that comes in the guise of federal decisions.
32
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 Like the Dinétah, the San Francisco Peaks mountain range is a sacred landscape 

central to Navajo cosmology and is under constant threat by commercial and recreational 

development encouraged under the multiple-use land management policy.  An alternative 

model of management is recommended where multiple stakeholders prioritize the area as 

an Indigenous sacred or cultural landscape requiring special joint management policy 

grounded in federal trust responsibility to all of the tribes that consider the Peaks a sacred 

place.  This case also raises issues related to developing co-management regimes for 

sacred lands that are important to multiple tribes that are qualitatively different from each 

other in cultural and spiritual heritages.  Also unique to this case is that Dook’o’oosłííd is 

one of four sacred terrestrial boundary markers.  Three of these landscapes are under the 

stewardship of one federal agency, the United States Department of Agriculture (USDA), 

Forest Service.  This raises the suggestion that joint management policy can be developed 

for all resources of a common type or class sharing common cultural definitions, 

significance, and general management prescriptions as an alternative to a piecemeal 

landscape by landscape approach. 

Canyon De Chelly National Monument - (Tséyí)

 Deep red canyons and towering monoliths of Tséyí embody numerous and 

powerful sacred sites related to those ancestors and enemies who had gone before, and to 

Diné warfare and refuge.  There are numerous abandoned Anasazi buildings such as 

White House Ruin (Figure 9), and alcoves such as Mummy Cave, that are considered 

very powerful and sacred by the Diné.   A tall spire stands as a monument to Spider 

Woman (Figure 10), a woman who taught the early Diné ancestors the skill of weaving 
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on a loom.
33

  Tséyí is where ceremonies linking to warfare and refuge were performed.   

Navajos fled to Canyon de Chelly, and successfully sought refuge from the United States 

Army to escape imprisonment on the banks of the Pecos River at Bosque Redondo, New 

Mexico between 1864 and 1868.
34

 Here, the military outpost of Fort Sumner was 

constructed to guard nearly 9,000 Navajos who had been forced to live there under dire 

and meager conditions.   

 In May of 1868, Treaty negotiations were initiated by a delegation known as the 

Peace Commission, headed by General William Sherman, after Washington officials 

finally realized that holding Navajo people at Bosque Redondo was an exercise in futility.  

After three days of negotiation, a treaty was signed and then ratified later that year.  

Among the terms of the treaty is the designation of the boundary of the Navajo 

reservation.  Within that boundary is Canyon de Chelly. 

The United States agrees that the following district of country, to wit: … provided 

it embraces the outlet of the Canon-de-Chilly [sic], which canon is to be all 

included in this reservation, shall be, and the same is hereby, set apart for the use 

and occupation of the Navajo tribe of Indians…
35

In response to reports of deteriorating conditions of the Anasazi “ruins” and increasing 

soil erosion in the Canyon, the NPS approached the Navajo Tribal Council in 1925 about 

establishing a national monument to provide protection for these resources and to 

enhance tourism opportunities.  An initially resistant Tribal Council was persuaded by the 

Government to allow the monument on the grounds land status would not change and that 

the Government would in no way infringe on Indian rights.
36

After fully discussing the matter, the tribal council unanimously agreed to accept 

the establishment of a national monument at Canyon de Chelly “providing the 

grazing and other rights of the Indians are in no way interfered with.”
37
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Figure 9.  White House Ruin, Canyon de Chelly.   

Photo by Sharon Milholland 

Figure 10.  Spider Rock, Canyon de Chelly.   

Photo by Sharon Milholland  
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 In 1931, Congress passed legislation authorizing the President of the United 

States to establish Canyon de Chelly as a National Monument within the Navajo 

Reservation.
38

 This enabling legislation clarified the following, 

That nothing herein shall be construed as in any way impairing the right, title, and 

interest of the Navajo Tribe of Indians which they now have and hold to all lands 

and minerals, including oil and gas, and the surface use of such lands for 

agricultural, grazing, and other purposes, except as hereinafter defined…
39

Responsibilities of the NPS are outlined as follows, 

That the National Park Service, under the direction of the Secretary of the 

Interior, is hereby charted with the administration of the area of said national 

monument, so far as it applies to the care, maintenance, preservation and 

restoration of the prehistoric ruins, or other features of scientific or historical 

interest within the area, and shall have the right to construct upon the lands such 

roads, trails, or other structures or improvements as may be necessary in 

connection with the administration and protection of the monument, and also the 

right to provide facilities of any nature whatsoever required for the care and 

accommodation of visitors to the monument.
40

The enabling legislation does not specifically authorize co-management of the National 

Monument between the United States and the Navajo Nation.  However, the Navajo 

Nation is generally responsible for managing water, forest, mineral resources and grazing 

allotments.  The Navajo Nation cooperates with the NPS and BIA on law enforcement, 

interpretation, and facilities management within the boundaries of the Monument.

 Today, the Navajo Nation, the community of Chinle, and the Navajos who 

continue to reside in the Canyon are seeking to re-engage in a joint planning process 

culminating in a Joint General Management Plan (JGMP) for Canyon de Chelly.  The 

Natural Resources Committee rejected the 2006 Draft JGMP and Environmental Impact 

Statement (EIS) on the grounds that the rights of the Navajo People and Tribal 

Government are indeed being infringed upon by the United States.  The local 
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governmental leadership of the Chinle Community and the residents of the interior 

Canyon disagree with how NPS leadership has interpreted the extent of their management 

authority as granted by the 1931 legislation designating the Monument.
41

 The Chinle 

community and Canyon residents have reported their experience with NPS discretionary 

decision-making reaches beyond heritage resources protection and tourism enhancement 

to include regulating agriculture, grazing, and economic development initiatives.  The 

NPS permit system imposed on local residents for practical subsistence and economic 

development needs does not adequately recognize the language in the Treaty of 1868 or 

the mission of the NPS as mandated by Congress in the 1931 language of the 

Monument’s enabling legislation.  Local residents are also making the argument that they 

are not directly benefiting from the tourism revenue which could be generated by the 

close to one million annual visitors to the monument,
42

 while also registering concerns 

that sacred lands are being adversely affected by visitor numbers and types of resource 

use.  They also argue that in practice the “Joint General Management Plan” (JGMP) 

between the NPS and the Navajo Nation is indeed not the “joint” effort to which 

community residents are entitled.    

 The 1931 legislation establishing the Monument potentially serves as              

congressional authority for a co-management regime between the United States and the 

Navajo Nation.   From the perspective of the Navajo Nation, a functional co-management 

relationship between the federal agencies involved with the Canyon (NPS and the BIA) 

and the Navajo Nation remains elusive.  This presents a unique opportunity to examine 

this type of management architecture for important issues, fundamental elements, and 
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core values needed to put co-management between sovereign nations into “practice.”  In 

addition, this case considers co-management directly in the context of tribal treaty, 

sovereignty and self-determination. 

Data collection and management

 Data collection occurred in two general phases:  document review followed by 

interviews with citizens of the Navajo Nation.  The literature or document analysis 

portion of the project included research and review of library and government collections 

on federal co-management authorities and agreements involving natural or cultural 

resources in the United States, Canada, Australia, and New Zealand.   The content of this 

literature was subjected to detailed analysis (content analysis)
43

 to provide an overview of 

the status and critique of co-management regimes, and begins the process of defining 

important themes or essential elements of successful co-management agreements.    The 

general research question arising for this objective was:  What themes, standards, 

guidelines and issues are already defined for best practices co-management models?   

Other management documents were reviewed to describe each case and to develop 

themes of co-management, such as management plans, reports like the HPD 13-chapter 

historic preservation study,
44

 meeting notes, letters, memoranda, newspaper articles or 

any document that is germane to the investigation.  The results of this review are 

discussed in Chapters II and III of this report. 

 The objective of the interview portion of the project was to explore the feelings 

and attitudes regarding the relevancy and adequacy of themes, standards, guidelines and 

issues identified for successful co-management agreements in general to the co-
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management of sacred lands.  A sample of tribal and chapter government officials and 

staff provided secular or administrative information on topics like organizational, legal, 

and financial institutions, or on resource management policy, history, and future plans.  A 

sample of traditional culture practitioners, such as elders, provided important spiritual 

and traditional cultural knowledge, or Diné philosophy and history, which is unique to a 

particular landscape and may have bearing in management planning. 

 The interview phase of the project included participants representing Navajo 

Nation Tribal Government staff specialists on managing the tribe’s cultural and natural 

resources, as well as participants representing the chapters.  Chapter selection followed a 

standard recommendation made by the HPD for conducting consultation or ethnographic 

research on the Reservation.  They recommended meeting with four or five chapters in 

the closest geographical proximity to the regions considered in this analysis.  The initial 

set of communities closest to the Dinétah region that were identified for potential 

participation in this research included, Shiprock, Fruitland, Nageezi, Blanco and 

Huerfano Chapters.  The communities closest to Canyon de Chelly, and identified for 

initial contact included, Lukachukai, Tsaile, Chinle, Many Farms, and Nazlini Chapters.  

Finally, the chapters surrounding the San Francisco Peaks region selected for an initial 

survey of interest in this research included, Cameron, Leupp, Bird Springs and Red Lake.   

 These chapters were contacted by letters and by phone calls in what amounted to 

a “reconnaissance survey” to determine level of interest in project participation.  This 

reconnaissance phase occurred between August and November 2006.  During this time, I 

lived in the region in order to visit all three landscapes, be readily available for meetings, 
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and, if possible, to begin conducting interviews.   Some chapter representatives never 

returned phone calls.  Other chapter representatives declined project participation right 

away.  The chapters that expressed an immediate interest in having presentations given to 

either the Chapter officials, or to the full chapter, included Nageezi, Shiprock, Chinle and 

Leupp.  A project presentation was given to the full chapter meeting at the Nageezi 

Community.  At that meeting, two citizens volunteered to be interviewed, but they later 

declined due to scheduling conflict.   

 One open-ended meeting occurred with the Shiprock Chapter Coordinator in 

Farmington, New Mexico.  To enhance interview responses and generate detailed 

discussion about management of the Dinétah, the Chapter Coordinator for Shiprock 

organized a field trip into the back-country of the Dinétah for the Chapter Officials and 

Navajo scholars from Diné College.  This field trip was unfortunately cancelled due to 

inclement weather and impassable roads.   After several attempts, the field trip was not 

re-scheduled and no further meetings or interviews were organized due to scheduling 

conflicts with the Chapter Coordinator and Chapter Officials. 

 Ten face-to-face, in-office or on site, open-ended and semi-structured interviews 

were finally conducted between July and November of 2008.  Two representatives from 

the HPD were interviewed together at their office in Window Rock, Arizona.  One 

representative from the Navajo Nation Parks and Recreation Department was interviewed 

in conjunction with a meeting in Chinle, Arizona on the management of Canyon de 

Chelly.  Most of the interest to participate in this research came from the Chinle Chapter.  

Co-management of Canyon de Chelly is a reality for them, and clarifying government 
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roles and responsibilities for a successful co-management relationship with the NPS is a 

high priority.   The Chinle community took the initiative to organize one full-day meeting 

with one Chapter Official, two Chinle Community residents, and two staff from the NPS 

to discuss issues related to the co-management of Canyon de Chelly National Monument. 

 For the Leupp Chapter, co-management is more of a hypothetical discussion 

initiated by an outside researcher, and community response reflects this.  The Leupp 

community requested a general presentation to the Chapter Planning Committee, and then 

the same presentation to the full Chapter meeting where they voted on, and passed, a 

resolution to participate in this research.  Leupp officials also requested that I meet with 

the elders in the community regarding the significance and future management of the San 

Francisco Peaks.  Four Leupp residents were interviewed.  Three of these residents were 

elders interviewed at the Leupp Senior Center.   Elders were asked only five or six of the 

questions concerning the significance of the sacred landscapes and how they see their 

communities getting involved with their management.   

  The preliminary interview schedule (Appendix A) was framed by themes and 

issues that were raised in other literature on sacred lands management; some of these 

themes or categories of inquiry included:  sovereignty, capable institutions, land status, 

boundary criteria, and conflicting management values and goals. There were 19 

questions covering two different topical areas:  existing management conditions, and 

feelings regarding co-management of sacred lands.  An advantage of an open-ended 

interview was that it emphasizes the Navajo worldview while minimizing the 

researcher’s perspective.  Also important, some of the participants were more 
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comfortable speaking Navajo rather than English.  Through a Navajo-speaker, English 

concepts and words were clarified by translating them into the Navajo language. The 

participants in the three communities also assumed a leadership role in designing group 

meetings around a schedule and priorities they favored.  By conducting interviews on 

their terms, the quality and quantity of participant response increased.    

Data analysis and management

 Drawing conclusions from documents, including interview transcriptions, 

involved a specialized analytical approach called content analysis.
45

  Content analysis 

occurs by establishing a set of information categories for each case and then counting the 

number of responses that fall into each category.    This within-case analysis was 

followed by a thematic analysis across the cases, or cross-case analysis.  The data 

patterns emerging from the within-case and cross-case analyses for theme, standards and 

guidelines for co-management of sacred lands were triangulated with those data on 

existing co-management regimes in the United States.  Triangulation
46

 is a type of logic 

where multiple sources of information are individually, and then collectively, analyzed 

for content to identify patterns of data.  Data triangulation encourages collecting 

information from multiple sources but aimed at corroborating the same fact or 

phenomenon.  Successful triangulation is defined as facts or events of a case study have 

been supported by more than a single source of evidence.
47

  Findings or conclusions in a 

case study are likely to be much more convincing and accurate if it is based on several 

different sources of information.  In this analysis, successful triangulation validated 

existing categories or themes defining essential elements of best practices co-
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management models, and facilitated identification of new categories that applied 

exclusively to sacred lands from the perspective of the Navajo Nation. 

 The data identified through content analysis were unstructured and text-based.  

Organizing and analyzing these data were accomplished with the NVIVO 7 software.  

NVIVO 7
48

  is a sophisticated document manager, text database, and analysis program 

capable of managing a variety of information contained in a wide range of formats.  A 

variety of data formats were incorporated into this analysis, including interview 

transcripts, case notes, and published literature.  Analysis involves identifying key words 

and concepts, coding them, and then using the software to formulate categorical data 

patterns and then automatically display those patterns graphically.  The interview data 

were recorded in the form of written notes, audio recording, and transcriptions of the 

audio recordings.  All data are on file with the Navajo Nation HPD, American Indian 

Studies, University of Arizona, and the project Principal Investigator.    

Meaningful measures for Indigenous-centered academic research

 The research procedures applied in this project strive for academic rigor, 

effectiveness in relating practical knowledge to practical problems, and legitimacy in 

applying the Native voice and perspective to research intending to benefit Native 

communities.  With these goals, the preferred or likely audience consists of academic 

colleagues, federal policy makers, tribal policy makers, practitioners, and community 

leaders and members.  Qualitative, “Native-centered” inquiry has strengths and 

weaknesses when judging the rigor, practicality, and legitimacy of the project itself and 

the conclusions that are derived.  In standard models of measuring the soundness and 
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scholarship of a study, the treatment of the topic of validity is essential.  Validity is 

defined as “the best available approximation to the truth of a given proposition, inference, 

or conclusion.”
49

  Lincoln and Guba
50

 argue that a definition like this one assumes that 

there is an objective reality external to our perception of it.  In qualitative research which 

involves multiple values, cultural milieus, and research priorities, this definition of 

validity is not sufficient, and a different set of evaluation criteria are needed.   

 As an alternative to measuring internal validity, research which is qualitative and 

Indigenous-centered can focus on “credibility.”
51

    Credibility is a measure of how well 

the research presents participant point of view rather than meeting an objective 

independent truth.  Similarly, as an alternative to external validity, the term 

transferability
52

 is more appropriate.   Transferability refers to the degree to which the 

results of qualitative research can be generalized or transferred to other contexts or 

settings.  The reliability of research results is based on an assumption of research 

replicability, or the ability to observe the same things twice.
53

  On the other hand, the idea 

of dependability,
54

 rather than replicability, emphasizes the need for the researcher to 

account for the ever-changing context where the research occurs.  Confirmability,
55

 rather 

than objectivity, refers to the degree to which the results could be confirmed or 

corroborated by others.  Finally, qualitative, Indigenous-centered research is subject to 

evaluation of credibility and dependability as well as to the criteria of utility, in other 

words relevance and significance to not only the academy, but to the communities the 

research can serve.
56
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 For any inference or conclusion, there are always possible threats to credibility 

(validity), or reasons the conclusion or inference derived from the research might be 

wrong.   Sound research is the product of disclosing and reducing threats to validity or 

credibility.   Table 2 lists evaluation criteria for measuring rigor, utility, and legitimacy in 

this project, and the strengths and weaknesses of each.  These are key elements to 

incorporate into reviewing the collection and analysis of the data, and the final 

conclusions derived at the end of the project. 

Human Subjects Institutional Review Board

     University of Arizona and Navajo Nation

 All research with human participants is federally required under the Research Act 

of 1974
57

 to be reviewed by a Human Subjects Research Protection Institutional Review 

Board (IRB).  An increasing number of tribes, including the Navajo Nation, are forming 

their own IRBs under this same federal authority (45 CFR 46).  In general, IRBs are 

formally designated to approve, monitor, and review biomedical and behavioral research 

involving humans with the aim to protect the rights and welfare of the project 

participants.   While institutional IRBs can be more inclusive and/or restrictive regarding 

project review and conditions for approval, exemptions to the need for in-depth IRB 

approval can occur with certain types of low-risk research.  Following review of this 

project proposal, the University of Arizona, Human Subjects Office approved this project 

with the following condition, “The procedures to be followed in this study pose no more 

than minimal risk to participating subjects…”
58

 The Navajo Nation IRB, formally called the Health Research Review Board 

(HRRB) was developed in March 1996 to guarantee ethical research for the Diné people,  
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Evaluation Criteria Strengths Weaknesses 

Credibility and 

Legitimacy 
• Practical needs are met and Native 

Peoples’ perspectives are represented 

• Open-ended interviews allow for 

greater participant input 

• Face-to-face interviewing promotes 

trust and relationship-building,  

• Review of interview transcripts and 

report ensures participant perspective 

is accurately captured 

• Language barriers can be bridged 

with Native speakers to interpret 

interviews 

• Triangulating data between  

multiple sources such as local 

participants, empirical materials, and 

published literature 

• Questions are organized around a 

specific sacred place communities 

are interested in 

• Meetings are difficult to set 

because of access to or 

availability of participants, and 

the distance between the 

participants and the researcher 

• Content analysis may be 

subjective and not reflect 

participant perspective 

• Questions maybe did not 

address the issues very well 

• Meetings took a long time to set 

and multiple contacts occurred 

until a relationship and trust 

were established.  Timeline is 

lengthened and difficult to 

predict 

Transferability • Maintaining a text-database for all 

sources considered in this analysis 

• Generalized statements are 

difficult to discern from 

qualitative studies  

• Sample size may be too small 

and biased to generate 

generalized statements 

Dependability • Content analysis of many known 

sources 

• Triangulating data between multiple 

sources 

• Maintaining a text-database for all 

sources considered in this analysis 

• Extensive literature review in sacred 

lands and co-management 

• Content analysis may be 

subjective and not reflect 

participant perspective.  Key 

ideas may be overlooked 

• When participants decide the 

circumstances of each interview 

it is difficult to repeat the 

procedures between researchers  

Confirmability • Content analysis of many known 

sources 

• Triangulating data between multiple 

sources 

• Maintaining a text-database for all 

sources considered in this analysis 

• When participants decide the 

circumstances of each 

interview, it is difficult to repeat 

the procedures between 

researchers and participants  

Table 2.  Strengths and weaknesses of the research procedures in this study 
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and to centralize the collection and dissemination of information throughout the Nation 

for practical application according to the priorities of the Navajo Nation.
59

  To assure the  

highest ethical standards are met by research proposed for the Reservation, while at the 

same time promoting efficiency in the review process, some categories of research 

involving members of the Navajo Nation are exempt from full Board review.   Since this 

research is ethnographic in nature, but not medical, behavioral, or high risk to Navajo 

People, this project is exempt from full review by the HRRB. 

 However, since 1989, Navajo Nation law has required that all ethnographic 

research conducted on Navajo Nation lands to be authorized by a formal permit issued by 

the Historic Preservation Department (HPD).  All activity in this project is subject to 

regulation under Section 302 of the Navajo Nation Cultural Resources Protection Act 

(CMY-19-88).    All investigation associated with this project is permitted under a Non-

Section 106 Class C Ethnographic Permit, Number CO616-E.   At this time, compliance 

with the stipulations of this permit satisfies both HPD and HRRB requirements.  

Ethnographic research of the type conducted in this project is similar in nature to 

ethnographic work conducted by federal and state land management agencies to comply 

with the procedures outlined in federal environmental and cultural resources protection 

statutes.  At this time, the Navajo Nation is not requiring HRRB in-depth review and 

approval of these research activities by government agencies or independent researchers.   

One last note, the Leupp Chapter granted permission for this research by voting on and 

passing a special resolution.
60

  Copies of the Navajo Nation research permit and the 

Leupp Chapter resolution are compiled in Appendix B.  All University and Navajo 
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Nation permissions, consent documents and amendments are on file with the American 

Indian Studies Program, University of Arizona.   

Emerging research issues 

Two issues surfaced that are important in conducting academic research in 

American Indian communities, relationship-building and reciprocity.  Research efforts 

must build on the establishment of trust and true partnerships between investigators and 

American Indian communities to ensure community access, citizen participation, 

openness, and consent.  Research relationships in Native communities may take 

considerable time to build, particularly since Native Peoples have experienced a history 

of research where outsiders have exploited them for personal gain and have violated their 

trust.
61

  Even though their communities may benefit from the results, American Indians 

may view requests to participate in research studies with suspicion.  There is a long “get 

to know you” period of six to twelve months involved where letter-writing, phone calls, 

and meetings may occur, but without interviews or other forms of “data-collection.”
62

 Participatory research begins with the assumption that project participants will 

realize a practical benefit from the research.  Since this project focuses on the treatment 

of sacred lands, an important subject to Navajo people, I have been asked to return to the 

Leupp and Chinle communities to share the results of this research.  The community of 

Chinle requested a report on the final results of the project, and that these results are also 

reported to the Navajo Nation Natural Resources Committee to facilitate negotiation of a 

co-management agreement and JGMP for Canyon de Chelly National Monument.  The 

Leupp Chapter requested that in addition to the academic reporting in this dissertation, 
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there be a community report.  A community report should be in the form of a Chapter 

meeting, a newspaper article, or a Navajo language report on the radio.
63

 This project will 

not be considered finished until its results are communicated back to the communities 

waiting for the information. 
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CHAPTER VI 

ISSUES, FUNDAMENTAL ELEMENTS, AND CORE VALUES 

OF A “BEST-PRACTICES” MODEL OF SACRED LANDS CO-MANAGEMENT

Response from Navajo Nation Citizens

 In 1994, Canyon de Chelly, the San Francisco Peaks, and the Dinétah were 

identified as areas wholly or partly in Navajo jurisdiction in need of extraordinary 

preservation measures.
1
 In 2008, citizens of the Navajo Nation claim that all three sacred 

landscapes still face various forms of desecration and destruction, and that federal agency 

efforts to involve Navajos to protect these areas remain inadequate.   Co-management 

regimes may present a new structure of governance and governance philosophy as an 

alternative to the existing management situations for these sacred landscapes.  To explore 

this idea, citizens of the Navajo Nation were presented with the following questions:  Are 

co-management agreements appropriate for sacred landscapes management; and if so, 

how would they work?  The results of this research are generally organized by the central 

research questions, by the interview data from the Navajo Nation respondents relative to 

each sacred landscape, and by discussing their input in relationship to key themes in 

sacred lands, co-management, and nation building literature. 

Navajo response – The Indigenous values gap and

    co-management issues at Canyon de Chelly (Tséyí)

 The majority of the input gathered on the topic of co-management of sacred lands 

concerns the management of Canyon de Chelly National Monument.  Resolving Canyon 

management issues between the NPS and the Navajo Nation is a high priority for the 
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Chinle Community.  Also important, the Chinle Community, the Navajo Nation Parks 

and Recreation Department (PRD), and Historic Preservation Department (HPD), have 

the greatest depth of experience with cooperative or joint planning for cultural property, 

and have the most to share on the issues and fundamental elements of co-management of 

sacred lands.   Fundamental issues raised by Chinle Chapter respondents relative to the 

management of Canyon de Chelly are exhibited in Figure 11. 

 One of the foundational issues raised by Navajo informants is the Monument is 

located on Navajo trust land, and the Navajo Nation is not directly involved with 

management planning and decision-making at a programmatic level.  Furthermore, in 

1931, Tribal Council approval for the creation of the National Monument was explicitly 

contingent upon the Federal Government not infringing on the rights of the Diné.

That nothing herein shall be construed as in any way impairing the right, title, and 

interest of the Navajo Tribe of Indians which they now have and hold to all lands 

and minerals, including oil and gas, and the surface use of such lands for 

agricultural, grazing, and other purposes, except as hereinafter defined…
2

The Chinle Chapter citizens interviewed suggest that the NPS has exceeded their 

congressionally designated authority and are indeed interfering in the inherent rights and 

affairs of the Navajo Nation.  They argue that the exercise of traditional subsistence 

activities such as livestock grazing and farming traditional crops inside the Canyon 

proper are under the exclusive jurisdiction of the Navajo Nation, and that the NPS has no 

legal authority to impose a permitting system on local residents for these activities. 

The NPS has limited authority in Canyon de Chelly and the Navajo Nation owns 

the land in Canyon de Chelly.  Therefore, the Navajo Nation has more say so, and 

final say so regarding what happens in Canyon de Chelly.  The NPS is there only 

with the consent of the Navajo Nation.  They (the NPS) have a privilege and not a 

right to be there.  The Navajo Nation has the final authority in what happens.
3
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Figure 11.  Fundamental sacred lands and co-management issues 

raised by Chinle Chapter respondents relative to Canyon de Chelly. 

Although the rims and floors of Canyon de Chelly are either permanent or 

seasonal home locations to an estimated 80 Navajo families,
4
 Chinle and Canyon 

respondents claim that the general day-to-day needs for the health and well-being of these 

families are not being met.  To protect the Canyon’s resources, the Natural Resources 

Committee is restricting the construction of house sites and related infrastructure on the 

rims of the Canyon until the proper long-term environmental planning has occurred, and 

the Monument boundary has been clarified.
5
  This is problematic for local residents who 

have long-established kinship ties to the landscape, have also paid for cultural and 
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biological evaluations of the acreage, but have been denied permission to proceed with 

home site development.
6

 Chinle respondents also state that other important community economic 

development initiatives are not treated as a management priority by the NPS or the BIA.    

The Navajo Nation would like to own and operate the historic Thunderbird Lodge, but 

they feel that their requests are not considered by the NPS in the context of tribal trust, 

sovereignty or self determination.
7
  A need was identified for substantial infrastructural 

improvement within the Monument, including capital and continual improvement for 

trails, roads, restrooms, visitor center, camping, and vendor facilities.  Interior budget 

reductions have limited this work, and the NPS does not generate any revenue through 

entrance fees.    Canyon de Chelly is a tribal trust resource and a global destination 

attraction, and under current NPS policy, its full potential is not being realized for 

generating revenue for the Navajo Nation.    One of the Canyon residents noted 

I think where the Navajo Nation is concerned, this is Navajo trust land and we can 

do something with it.  We are looking at a million visitors per year, if the NPS 

would charge one or two dollars per visitor, that is two million dollars for the 

Tribe. Navajo Nation Parks and Recreation could use that to manage the place.  If 

the (Federal) Government could see that something like that could be useful they 

would know that they are here for limited purpose only.  They (NPS) should be 

here just for what they are here for (and not their expanded interpretation of 

authority).  I would like for the Tribe to hopefully someday make that move to see 

how far we can get.   That way maybe the Chapter can buy equipment to fix the 

trails.
8

 The Navajo Nation expected the NPS to set a new direction for a management 

partnership between the Tribe and the Federal Government, and to resolve their concerns 

and issues by co-developing a Joint General Management Plan (JGMP) defining the 

management of Canyon de Chelly.   Local Navajos are disappointed by both the general 
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lack of communication and consultation on the plan, and that beyond these, the Chinle 

Chapter was not invited to nominate community representatives to the land management 

planning interdisciplinary team (ID Team).  The joint planning effort did not involve 

local Navajo community members or specialists from the Navajo Nation to the 

satisfaction of the local community or the Natural Resources Committee.  As such, the 

latest NPS planning process and planning product were rejected by the Natural Resources 

Committee; and at the present time, there is no joint management agreement for Canyon 

de Chelly between the NPS and the Navajo Nation.   

I think there was an attempt to restart the General Management Plan for Canyon 

de Chelly, and the NPS went around to different places and held public hearings, 

but they didn’t include the tribe as part of the team (ID Team) doing the hearing.  

They need to involve the Navajo Nation in everything they do.
9

 The local residents who were interviewed report an institutional ambivalence 

from the Federal Government relative to consulting with the Navajo Nation on decision-

making.  Even when local residents are consulted, they claim the input is often ignored. 

The number one need to proposed agreement and management goals is “CCC” – 

communication, coordination and collaboration.  This is what we heard all 

morning, that one agency is not willing to reach out and work together, it needs to 

be genuine.  It is hard enough just among my own Navajo people … to work 

together.   But it needs to happen interagency:  NPS, BIA and the Navajo Nation 

including the residents, the vendors, the Navajo Nation.  Communication is 

essential.  I’ve heard all morning that this is not happening.
10

We are a resolution type of government.   The Canyon de Chelly and Del Muerto 

Associations have come before the Chapter many times requesting our support on 

different issues, whether local NPS or the National office recognizes these 

resolutions, it doesn’t matter … just that they are recognized.  The NPS should 

recognize our resolutions, and take action based on these resolutions.   I know that 

some resolutions have passed, people have spoken, but they are not considered by 

the agency.  Canyon residents have direct input into the Chapter process, but the 

wishes of the Canyon residents are overlooked.   There is authority in the local 

community, and this authority should be recognized.
11
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The day-to-day subsistence needs of the local residents are also found mired down in the 

bureaucratic processes of an agency, and in the disagreements between agencies in 

implementing their multiple missions, regulations, and protocols.  An example where 

lack of agency coordination adversely affected the needs of local Canyon residents 

centers on a disagreement between the Indian Health Service (IHS) and the NPS on the 

quality and validity of environmental review for a much-needed waterline.
12

  The 

residents prefer to see the Navajo People and the natural and cultural resources of the 

Canyon serve as the common, and priority, framework for management decisions 

between the agencies.  

 These management issues, indicative of the Indigenous values gap existing at 

Canyon de Chelly National Monument, have raised discussion around two possible 

solutions.  First, there are advocates on the Navajo Nation who argue for the wholesale 

“take-over” of the management of Canyon de Chelly.  Some respondents would like to 

see the Navajo Nation take over the management of Canyon de Chelly in its entirety to 

establish sole jurisdiction and authority to make decisions that finally benefit both the 

resources and the people of the Navajo Nation.  There is, however, no consensus within 

the local community and some offices of the Navajo Nation Tribal Government that the 

Tribal Government or the Chapter Government has the capacity to manage all of the 

resources within the Canyon, or a common vision for the desired future condition of 

Tséyí.  The differences in opinion are evident in these comments between a representative 

from the Chinle Community, a representative from the Parks and Recreation Department, 

and a representative from the HPD.
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There has been a proposal for the Navajo Nation to take control of Canyon de 

Chelly’s management.   If it is a question of funds, the Navajo Nation has the 

money.  Improvements to capacity might include providing training.
13

The Division of Natural Resources already has the capability to take over 

management without problem.  The only problem is lack of money.  I’ve always 

said we have the authority we just aren’t exercising it.
14

 The Navajo Nation does not have the capacity (institutions or funding) to do this 

(take over management of Canyon de Chelly National Monument).  Also, a 

central, uniform system of values for the management of sacred lands is also not 

in place.  Deciding core values is key to any management planning or co-

management governance structure and philosophy.
15

There are considerable challenges in managing the Canyon.  First, the Navajo 

Nation needs to assess if it has the capacity to deal with the complex renewable and non-

renewable resources of the Canyon in a manner which meets the natural and cultural 

protection laws of the Navajo Nation and those of the United States.    According to the 

NPS, Canyon de Chelly National Monument requires an annual operating budget of two 

million dollars.
16

 Also, a common vision for the Canyon has not yet been developed 

between all stakeholders.  Tribal Government respondents who state that vision and 

capacity are critical concerns argue the greatest threats to the resources of Canyon de 

Chelly are the  

potential effects on sacred sites and tourism opportunities from housing and 

economic development initiatives proposed by the local community; and not 

having a sustained budget and staff to manage Canyon de Chelly according to 

Navajo laws and the laws of the United States.
17

   

To illustrate this point, respondents referred to the failing management of Tribal Parks 

neighboring Canyon de Chelly, including Kinlichee Ruins (Arizona), Three Turkey Ruins 

(Arizona), and Poncho House Ruin (Utah).   The resources, skills, vision, and priority for 

managing these properties for public safety and compliance with tribal and federal 
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cultural resource protection laws are not in place.  Critics of a tourism development 

proposal for Canyon de Chelly argue that rather than economic development being the 

primary management goal, traditional cultural properties or sacred lands should primarily 

be managed according to a central philosophy deriving from the principles and values of 

hozho, the guiding Navajo philosophy of harmony between all things.
18

Protection of sacred lands according to the principles of hozho is paramount.  

Also, a central policy of sacred lands (TCP) management implementing the 

principles of hozho may constitute successful sacred lands management policy.
19

A uniform Navajo Nation philosophy and policy to manage the sacred lands on 

and off the reservation is needed.  Uniform tenets for sacred lands policy should 

derive from the central tenets of hozho and natural law.  In sacred lands 

management, the traditional tenets of hozho have to be combined with the 

contemporary Navajo Nation government.  A balance of traditional philosophy 

and contemporary Navajo law would form the basis of sacred lands management 

policy and co-management.  A uniform, consistent application of that philosophy 

and policy with all stakeholders is important.
20

 Finally, congressional action is required for the Navajo Nation to assume 

management of Canyon de Chelly in totality.  The Act creating Canyon de Chelly 

National Monument, Arizona (Public Law 71-188, 1931)
21

 would have to be rescinded, 

and any transfer of public property into Navajo trust would call for separate 

congressional action.  There is agreement among the respondents that there is little 

possibility that the U.S. Congress will ever rescind Public Law 71-188.   

If the Canyon (is) to be taken over fully, and this is actually being explored, it will 

take action by the Navajo Nation Council.  Short of that, land use decisions go 

through the Resources Committee.  Right now, the Federal Government is not 

interested in having the Navajo Nation take over management of Canyon de 

Chelly.  They do not want to rescind NPS authority for administration of the 

Canyon.  We are up against the Federal Government.  The Navajo Nation Council 

can support a proposal, but then it will take congressional action. This is a 

milestone which is a long way off.  In the interim, we need co-management.
22
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 The second alternative presented by Navajo citizens is to enter into a three-way 

co-management agreement between the Navajo Nation, the NPS and the BIA to co-

manage Canyon de Chelly according to the direction set by Public Law 71-188 creating 

the Monument in 1931.  The issues raised relative to the second alternative of the Navajo 

Nation entering into a co-management regime with the Federal Government to manage 

the Canyon as equal partners for mutual benefit include the following:  First, co-

management is a desirable organization and philosophy of management for Canyon de 

Chelly, but not immediately practical until management capacity, vision, and priority are 

established within the Navajo Nation.  

Co-management is both practical and desirable.  Co-management of Canyon de 

Chelly National Monument is long overdue.  There are multiple issues that need 

to be addressed by the National Park Service.  For example, the Navajos were 

here first, the Navajo Nation is sovereign, and this makes management 

requirements unique from other parks and monuments.  Joint management is a 

good idea.  There will be universal benefit from co-management to the NPS, 

Navajo Nation, Chinle and Canyon residents, and tourists alike.  Co-participation 

and co-partnership in the management of the Canyon is important even at a 

grassroots level.  There must, however, be fairness and equity.
23

At this time, it is desirable, but not practical.  A central philosophy toward the 

treatment of sacred lands, and a uniform commitment toward that philosophy by 

Navajo people, needs to be established for co-management to work.  Also, sacred 

lands protection legislation may needed to provide added authority for power-

sharing in co-management, as well as access and use restrictions for proper 

management.  This may take a generation or two before co-management would 

work effectively. 
24

 In addition to the capacity and vision challenges facing the Navajo Nation, Chinle 

respondents claim that there is no support or leadership coming from key offices inside 

the Nation’s Government to assist with developing a co-management regime at Canyon 
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de Chelly (such as from the Tribal Council, the Natural Resources Committee, or the 

Department of Justice).
25

I think it has to be recognized as a priority by the Tribal Government, that this (a 

co-management relationship with the NPS at Canyon de Chelly) is what they want 

to do.  The Tribal President doesn’t want to meet, and the Resource Committee 

just meets everyone once in a while and nothing happens.  So they need to follow 

through on what they say they want to do.  It needs to be set as a priority.  Even 

the Chapter needs to come together and come up with one position.  We would 

like to have the Resources Committee, and the Navajo President to support it and 

push it through the Federal Government.
26

On a related topic, there is a question about which level of government should initiate 

developing a co-management proposal for the Nation’s consideration. 

There needs to be a directive from the Resources Committee to Division of 

Natural Resources to work with the NPS in developing a co-management plan.  

Our Department (Parks and Recreation) has not received any directive from the 

Resources Committee on Canyon de Chelly.  It is going to come to the point 

where we (the Chapter and Parks and Recreation) have to take the initiative to 

develop a co-management plan.  No one else will start it.  In that case we need an 

action plan and a Chapter resolution to support us in this initiative.   The Chapter 

would then support the delegation for Parks and Recreation to work with the 

NPS.
27

 Another interesting rationale for building a co-management regime as the 

preferred management alternative stems from Navajo tradition.  One Chinle respondent 

stated that some Navajo people don’t want to take over the Canyon entirely because the 

activities associated with proper management of the Anasazi archaeological sites within 

the Canyon are taboo, elaborating that Navajo people asked the NPS to care for these 

Anasazi places because they cause sickness.
28

   This respondent stated that this was some 

of the initial reasoning behind the 1931 Tribal Council decision to allow the Federal 

Government to manage any resources at Canyon de Chelly in the first place.  In the case 

of Canyon de Chelly, most respondents stated they want co-management as an alternative 
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to litigation against the NPS, and as an interim measure to a larger plan of fully assuming 

responsibility for the management of Canyon de Chelly National Monument at a later 

time.
29

  The Navajo Nation may already have authority for co-management through 

treaty, legislation, and the exercise of inherent sovereignty.  They express that their 

primary challenges are vision and capacity.   

Navajo response – The Indigenous values gap and

    co-management issues at  the San Francisco Peaks  (Dook’o’oosłííd)

 Although the San Francisco Peaks have multiple types of uses and management 

prescriptions set by the Coconino National Forest, the input from interview participants 

(Figure 12) is largely focused on the proposed expansion of the Snowbowl Ski area in 

general, and the proposal to disperse snow made with reclaimed waste water in particular.  

Not only is this an issue currently being adjudicated by a federal court, but from the 

perspective of participants in this project, the consequences of this particular proposal 

amount to environmental genocide.   

 Leupp Community elders are in agreement that desecration and destruction of the 

physical waters, soils, plants and animals on and within Dook’o’oosłííd diffuse the sacred 

powers with which they are intertwined.  The loss of the secular and the sacred will have 

a profound and adverse effect on subsistence, medicinal, and belief systems of Navajo 

people.  They believe that the losses and desecration incurred so far at Dook’o’oosłííd are 

responsible for the drought the region is currently experiencing. 

All highest mountains are sacred.  This one is very sacred.  All the elders consider 

it as sacred.  The bilagáana (white person) should know this.  In Flagstaff, they 

should know this.  The good rain and snow are there and bring everyone the 

water….“everyone.”  They should know.  The Peaks protect us.  They need to be 

there to protect us.  If they are gone, what are we going to do?
 30
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Figure 12.  Fundamental sacred lands and co-management issues  

raised by Leupp elders and the HPD relative to the San Francisco Peaks. 

God gave us the mountains for us Native People.  All the sacred mountains are 

supposed to have snow.  Now, only two of our mountains have snow (referring to 

the two in Colorado, Hesperus Peak or Dibé Nitsaa west of Durango, Colorado 

and Blanca Peak or Sisnaajini in the Sangre de Cristo Range overlooking the San 

Luis Valley, Colorado).
31

The wisdom shared by the elders is that complying with the law is not what the Navajo or 

anyone else should be worried about.  We should all be worried about the health and 

survival of local communities practicing traditional subsistence off the land if water 

supplies are tainted, depleted, and not replenished.  The larger issues are personal and 

community survival, and environmental justice.  “The mountains are there for a 

reason…life.”
32
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 Their physical and spiritual lives are inextricably wrapped with all four of the 

sacred mountains forming the perimeter of Navajo traditional territory.    For the Navajo 

who engage in traditional philosophy and practice, all four mountains are central to their 

spiritual lives “every…single…day.”   

It is a very, very sacred mountain.  Every ceremony is linked to the four sacred 

mountains.  We pray to the mountains every day.  The mountains are in us.” This 

is paraphrased through an interpreter – (There are four mountains that protect the 

Navajo People.  Nothing should change with these mountains.  God put those 

mountains there for everyone.)
33

We need the mountains.  Right now, our soldiers pray to all four of the sacred 

mountains before they go to war in Iraq or Afghanistan.  They pray for protection.  

The mountains protect them at war.  When they come back, they pray to the 

mountains again.
34

There is deep disappointment expressed by Leupp elders over Forest Service 

ambivalence toward the spiritual beliefs and values they (and other Native Peoples) hold 

for Dook’o’oosłííd.  This mountain range is a place of deep reverence and cultural 

patrimony for the Navajo Nation.
35

  The San Francisco Peaks, and the other three sacred 

perimeter mountains, are symbols of Navajo identity, or cultural patrimony.  One HPS 

respondent compared the desecration of the Peaks to destroying the United States 

Constitution.   

An attack on American identity and cultural patrimony is not the product of 

tearing away a piece of paper or a few words from the original document; the 

attack is the assault on the values or the meaning of that document.  The San 

Francisco Peaks are symbols of Navajo identity and any physical or material 

defacing is an assault on Navajo identity.
36

If all four sacred mountains are imbued with common significance, then logically, 

all four mountains should be treated with common management prescriptions.  This is 

particularly true when three of the four perimeter-mountains are all managed by the same 
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agency, in this case, the Forest Service.  Also important, Leupp elders stated the 

traditional significance of the “entire” mountain range needs consideration.   Sacred lands 

cannot be partitioned into segments of sacred and secular.  Drawing discrete boundaries 

around sacred lands is an incommensurable concept to Navajo thinking. 

There are no boundaries.  Boundaries don’t make sense.  All ceremonies go to the 

four sacred mountains.  Ceremonies and mountains are inside us.  The land is 

within us and we take it with us.  You can’t put a boundary around that.
37

Another incommensurable concept relative to the treatment of Navajo sacred places is the 

idea of mitigating adverse effect to sacred lands.  At this point it is worth noting that in 

the context of sacred lands, the Navajo language interpreter struggled to directly translate 

“mitigated” from English into Navajo.  The word mitigated was converted to the 

question, “can damage be repaired?”   Two clear points are made by Navajo respondents.  

First, desecration of traditional cultural properties, including sacred places, cannot be 

mitigated.  Second, it is suggested if mitigation or “repair” of sacred lands is a possibility, 

mitigation is not limited to measures applied by non-Navajos like the agency or project 

proponents.  Navajo people need to aid the mountain. 

Stop talking about the mountain.  Only climb the mountain with song and 

prayer…and the snow will come back.  We need to teach this to everyone and our 

future generations.
38

Navajo respondents are disappointed about how the Forest Service has handled 

consultation relative to the Snowbowl Ski Area expansion proposal.  Leupp elders claim 

that they have not been involved in discussion.  

Why can’t there be meetings at the Chapter?  Nobody came to talk to us about the 

Snowbowl.  I want to know why?  Why is the ski area there?  The ski area means 

the end of the world.  Why are they allowing these projects?  We want many face 

to face meetings at the Chapter.  Elders need to talk, but they have no ride.
39
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On a related point, an HPD respondent remarked about the level of influence or 

significance individual federal decision-makers have on individual projects as well as the 

government-to-government relationship between their agency and the Navajo Nation.

The largest threat to the physical and spiritual integrity of the San Francisco Peaks 

is the Snowbowl Ski Area development proposal, and the lack of consistency in 

philosophy and values of the agency decision-maker in the position at the time.
40

To illustrate this point, a comparison was drawn between the respectful and cooperative 

relationship created by the Forest Supervisor of the Coconino National Forest relative to 

the management of a pumice mine under objection by the Tribe, and the now adversarial 

relationship created by their successor relative to the management of the Snowbowl Ski 

Area.  “The individual in the job at the time really matters.”
41

Navajo response – The Indigenous values gap and

    co-management issues at the Dinétah

 Today, the Dinétah is not managed as a whole or culturally defined sacred or 

heritage landscape.  Most of this region is divided among multiple federal, state, and 

private land owners, as well as the Navajo Nation.  Rather than organizing management 

of the Dinétah around its cultural geography, it is arbitrarily divided across multiple 

jurisdictions with multiple agency missions and regulations.  The region, primarily 

situated within the Farmington Resource Area of the BLM, is managed under a policy of 

multiple-use and large-scale energy development.
42

  Most of the comments provided by 

the HPD center on the region’s aggressive oil and gas development (Figure 13).  “The 

greatest threat to the physical and spiritual integrity of the Dinétah is the oil and gas 

development both on and off public lands.”
43
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 In a letter to the New Mexico State Director for the BLM, the Navajo Nation 

formally rejected the BLM’s 2003 approval of additional wells, pipelines and roads 

expressing concerns over the adverse effects to Ch’ool’íí and Dził Ná oodiłii, and over 

inadequate consultation and compliance with environmental and cultural protection 

statutes.
44

 Specifically, there are two issues over which the Navajo Nation is concerned:  

first, that approval of an application for permit to drill (APD) submitted by an energy 

company is considered by the BLM as a paperwork or planning exercise not fitting the 

definition of an undertaking requiring review pursuant to the NEPA or the NHPA.   After 

the permit for these well sites and associated pipeline and travel corridors has already 

been approved, then the agency will finally define the proposed development as an 

undertaking only when the project is ready to be initiated. 

Figure 13.  Fundamental sacred lands and co-management issues  

raised by the HPD relative to the Dinétah.
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 The second concern is that the area of potential effect (APE) of the undertaking is 

limited to the footprint of the individual wells and infrastructure approved by each APD, 

rather than the larger region such as the culturally defined Dinétah already fragmented by 

hundreds of existing wells and miles of pipelines and roads.  With this concern in mind, 

the Navajo Nation asked the BLM to prepare an area management plan in consultation 

with the Navajo Nation for reviewing energy development proposals.
45

  A regional plan 

has not yet been developed to adequately address the nature and extent of effect to 

cultural and natural resources, or proposed mitigation measures, prior to approving the 

wells, pipelines and roads. 

Effect to the physical properties or significance of traditional cultural properties 

(TCPs) cannot be mitigated by any measure other than avoidance.  If TCPs are 

adversely affected their power can be diminished or lost.  This loss can be 

measured by success in healing.
46

Federal agencies need to be more accommodating to this.  However, under the 

current administration, the federal processes under NEPA and the NHPA for 

acknowledging and treating adverse effect to TCPs (including sacred places) are 

waived to expedite energy development (referring to the oil and gas development 

in the Dinétah).
47

Is co-management a viable sacred lands management alternative?

 Navajo respondents in this inquiry generally agreed that sacred lands co-

management agreements between the Navajo Nation and federal agencies are desirable, 

and in one case, desirable if it is the only alternative.   But currently, co-management is 

not a practical management alternative.
 48

 A co-management regime involving the San 

Francisco Peaks or the Dinétah could set “negotiated decision-making” between 

governments as its goal.  A co-management agreement at Canyon de Chelly is viewed as 

a potential interim governance structure and philosophy to re-assert sovereignty and 
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jurisdiction over the Canyon and to clarify the roles and responsibilities between the 

Navajo Nation and the Federal Government.   The next logical question to address is:  

how would a co-management regime work? 

Triangulating the Evidence – Issues, Fundamental Elements and Core Values

for a “Best-Practices” Sacred Lands Co-management Model

 The substance of the comments provided by Navajo citizens regarding sacred 

lands management issues and co-management regimes are consistent with issues and 

recommendations emerging in the sacred lands and the co-management literature.  The 

remainder of this chapter triangulates Navajo comments and recommendations with key 

themes in sacred lands, collaborative management, and Nation Building research.  Table 

3 summarizes the issues, fundamental elements and core values of a “best-practices” 

sacred lands co-management model. 

What the Federal Government can do to develop

    a successful sacred lands co-management regime

 The most basic issue raised by the Navajo Nation respondents is the lack of 

recognition of the legal status of tribal land and tribal sovereignty, specifically at Canyon 

de Chelly.  The legal status of land is the most basic issue to consider in changing the 

federal perspective on sacred lands or other lands-based co-management agreements.
 49

Canyon de Chelly National Monument is situated on tribal trust land and therefore the 

legal framework for managing this particular landscape is markedly different from  

property in public ownership.  The Navajo Nation exercises considerable authority and 

self-rule over this particular resource as an extension of their inherent sovereignty.  



183

Issues Fundamental Elements Core Values 

• Insufficient federal 

recognition of land status 

(legal relationship to the land) 

• Acknowledgement of tribal trust lands and 

traditional cultural territories  

• Insufficient federal 

recognition of political status 

and rights of the Navajo 

Nation 

• The term co-management is 

too inclusive (combining 

governmental and non-

governmental stakeholders), 

and is misleading in terms of 

power sharing 

   

• Federal recognition of tribal sovereignty (de 

facto and de jure) in a government-to-

government relationship  

• Protection of and access to Indigenous 

cultural property (including sacred lands) 

are treated as trust responsibilities and 

rights reserved by tribes, or usufructary 

rights 

• Indigenous cultural property rights can be 

appropriately recognized in sacred lands 

management planning through inter-

governmental co-management agreements 

• Genuine 

government 

to 

government 

partnership 

• Genuine 

devolution of 

federal 

authority 

• Federal Government is not 

caring for Indigenous cultural 

property according to the 

highest standards of good 

faith and honesty in carrying 

out its trust responsibility to 

the Navajo Nation.  This is 

evident in: 

• Inadequate consultation 

• Lack of decisional continuity 

between individuals 

• Lack of coordination between 

agencies 

• Cumbersome and arbitrary 

landscape fragmentation 

• Languages and concepts in 

environmental and cultural 

protection laws are based on 

Western property languages 

and concepts that are 

incommensurable with the 

treatment of the “sacred” 

 
• Clear consultation protocols resulting in 

negotiated agreement 

• Personal attitude and commitment by 

individual decision officials which 

demonstrates commitment to tribal trust at 

the programmatic level as well as the 

project level 

• Essential sacred or cultural landscapes are 

the organizational framework for land 

management planning and interagency 

coordination 

• Work with tribes to develop a joint 

management plan and a co-management 

agreement that each incorporate Navajo 

traditional values 

• Eliminate or minimize incommensurable 

terms and concepts including the 

“Yellowstone” model for managing national 

parks and monuments where there are well-

established Indigenous communities 

 
• Managing the 

“whole 

landscape,” 

including 

equal 

protection for 

belief and 

place 

• Humans are a 

natural and 

visible part of 

the 

ecosystem. 

• Proactive 

management 

of the 

tangible and 

intangible 

values of 

sacred lands  

Table 3.  Issues, fundamental elements, and core values of a 

“best-practices” sacred lands co-management model 
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• The standard model of 

waiting for federal agencies 

to effectively mange Diné 

sacred lands is inadequate 

• True intergovernmental 

power-sharing for 

management of Indigenous 

sacred lands held as property 

of the U.S. requires express 

congressional authority. 

• The Navajo Nation can exercise de facto 

sovereignty to leverage change in sacred 

lands management and to initiate co-

management agreements 

• Apply existing co-management authority, 

found in legislation, treaties, reserved 

rights, and exercising “de facto” 

sovereignty 

• Define co-management according to the 

needs and values of the Tribe 

• Decide if existing management authorities 

are sufficient, or if co-management must be 

legislated 

• Sovereignty 

as a matter of 

“practice” 

• Equal power-

sharing 

• Mutual 

benefit  

• Negotiated 

decision-

making 

• There is no long range plan or 

unifying central philosophy 

for the management of sacred 

lands according to cultural 

norms 

• Hozho is an abstract and 

complex doctrine of Navajo 

philosophy which may be 

difficult to translate into 

secular policy or tribal code 

 
• Strategic planning incorporating traditional 

knowledge or philosophy (hozho), natural 

law, Navajo Nation Code and federal 

environmental and cultural protection law 

• Add the secular management concepts and 

language of “property” and “protected area” 

to traditional concepts of sacred lands and 

argue that their use and protection are 

usufructary rights 

• Hozho  
 
 
 

• The Navajo Nation, 

particularly local chapters, do 

not have the institutions or 

resources to manage or co-

manage sacred lands 

according to the standards 

established by federal and 

tribal law 

 
• Build a positive “investment environment” 

with capable institutions, including funding, 

professional training, communication, and 

remove the politics from decision-making 

• Involve local community and religious 

leaders in decision-making 

• Co-management roles should be flexible to 

allow tribes to start small and assume more 

responsibilities as their capacity develops 

• Bring in as many governmental partners as 

appropriate, including other tribes also 

holding  Diné sacred lands as sacred  

• Positive 

investment 

environment 

Table 3 (continued).  Issues, fundamental elements, and core values of a 

“best-practices” sacred lands co-management model 
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Tribal sovereignty is not a set of “special” rights.  Rather, its roots lie in the fact 

that Indian nations pre-exist the United States and their sovereignty has been 

diminished, but not terminated. Tribal sovereignty is recognized and protected by 

the U.S. Constitution, legal precedent, and treaties, as well as applicable 

principles of human rights.
50

Sovereignty can be expressed by the Navajo Nation as de facto sovereignty, or 

sovereignty “in practice,” and as de jure sovereignty, or sovereignty by legal decree.
51

  

Formally recognizing both the Native Nation and the United States as sovereign 

governments with shared power to manage Indigenous cultural property is recommended 

as a fundamental element for a co-management regime. 

 Government-to-government relationships are also enhanced by accurate 

interpretation of treaties and statutes concerning tribal resources and concerns.  The 

Navajo Treaty of 1868 and Public Law 71-188, 1931,
52

 establishing the Monument and 

delineating NPS management responsibilities, are authorities available for interpretation 

by Supreme Court rules called the canons of treaty construction.
53

   The canons of 

construction, developed to address the disparity in the power between Indian nations and 

the Federal Government to negotiate treaties, can also be extended to statutes such as the 

enabling legislation for Canyon de Chelly National Monument.  The canons require that  

ambiguous expressions must be resolved in favor of the Indian parties concerned; that 

Indian treaties must be interpreted as the Indians themselves would have understood 

them; and, Indian treaties must be liberally construed in favor of Indians.  

 The letter and intent of the canons are not being applied in current management 

planning and relationship-building between the Federal Government and the Navajo 

Nation.  Consequences to Navajo people derived from the absence of the canons from 
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management planning at Canyon de Chelly include government regulation of traditional 

subsistence activities and government interference in local community economic 

development.  Co-management agreements can serve as an instrument to formally 

incorporate treaty language into land management and sacred lands planning.  If applying 

the canons to the interpretation of the 1868 Treaty or to the National Monument’s 

enabling legislation is not sufficient to establish authority for co-management, then other 

alternatives may need to be explored.   

  The San Francisco Peaks and the Dinétah are situated in traditional Navajo 

homelands that are today under federal ownership.    To the Diné, these landscapes are 

places of cultural patrimony.
54

  They embody the core of Diné belief systems, means for 

survival, and are the traditional or contemporary homelands of Navajo people.  

Subsistence and ceremonial uses were never ceded in treaty negotiations and can be 

argued to be rights reserved by the Navajo Nation.
55

 The use and protection of 

Indigenous cultural properties for traditional purposes has been successfully argued as a 

usufructary right on ceded lands.
56

 Reserved rights can be formally recognized in co-

management agreements.  Additionally, since the Dinétah is administered by the BLM, 

an agency within the DOI, TSGA compacting may be considered as a management 

alternative for this region. 

 The protection of Indigenous cultural property is also a matter of trust, the unique 

legal and moral duty of the United States Federal Government to assist Indian tribes in 

the protection of their lands, resources and cultural heritage.  Many courts have 

determined that the Federal Government is to be held to the highest standards of good 
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faith and honesty in carrying out its trust responsibility to Native Peoples.  American 

Indians view this relationship as a “trustee – beneficiary” model.
57

   This means the 

federal government is pledged to protect tribal property and sovereignty and would not 

move on behalf of the tribes without first securing their consent.  The United States 

would act with the utmost integrity in its legal and political commitments to Indian 

Peoples as outlined in treaties or government policies.   

 Navajo citizens described that decisions and actions of the Federal Government 

are inconsistent with the philosophy and legal intent of tribal trust as defined by 

Congress.  Leading the list of various forms of incongruity between the doctrine of trust 

and the federal treatment of Indigenous sacred lands is inadequate consultation and 

cooperation.  

Depending on the agency or the person in the job consultation ranges from non-

existent, to informational, to advisory.  There is no relationship which strives for 

negotiated agreement or concurrence.
58

Respondents noted that federal consultation with the Navajo Nation usually occurs at the 

project level, and they identified a need for more intensive consultation and cooperation 

at the broader regional planning stage.  Another complaint is inappropriate consultation 

with the wrong levels or branches of government, or the wrong offices within the 

branches, and then proceeding with project implementation even after learning of the 

consultation error or not getting negotiated agreement from the Tribe.  “The NPS at 

Canyon de Chelly thinks that proper government-to-government consultation means the 

NPS talking with the Navajo Nation in Window Rock and not the chapters.”
59

 Federal 

agencies need to consult with the Chapter Governments as well as with the Navajo 
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Nation Government in Window Rock.  It is worth noting that federal agencies will need 

to be prepared to work more directly with chapter governments as lead decision-makers 

as these governments, like the Chinle Chapter, are certified as self-determined 

governments under the Local Governance Act, 1998 (LGA).
60

  The intent of the LGA is 

to decentralize the national government’s authority and return decision-making to the 

chapters.  Clearly delineated consultation protocols resulting in negotiated agreement at 

the planning and the project levels, and at the national and local levels, are fundamental 

to successful co-management agreements. 

 Clearly defined consultation protocols which lead to negotiated agreement may 

also resolve the issue of lack of continuity and consistency between individual officials 

among federal agencies.   

(What sacred lands co-management agreements need to succeed is a) uniform 

federal philosophy and policy, and commitment and personal accountability to 

that policy by individual federal decision-makers.
61

Inconsistency between individual decision makers in how they carry out their 

discretionary decision-making and government-to-government responsibilities toward the 

Navajo Nation may be attributed to their wide range of misunderstanding of Indian 

affairs and Federal Indian law and policy, the political pressures imposed by multiple 

stakeholders, the absence of agency accountability mechanisms toward maintaining tribal 

trust, as well as individual personalities.  Some respondents suggest a central sacred lands 

management philosophy and policy may temper the influence of single individuals on the 

government-to-government relationship.  Multi-jurisdictional sacred lands, such as 

Canyon de Chelly and the Dinétah, are also prone to fragmentation and lack of 
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coordination between agencies on the direction of management for a particular landscape.  

If the geography and philosophy of sacred lands serve as the organizing intellectual 

framework around which multi-jurisdictional management planning occurs, then 

inconsistency and lack of agency coordination may be minimized.    

 A co-management agreement constructed around the organizational framework of 

a cultural landscape lends itself to “protected area” designation.  Federal land 

management agencies can work with the Navajo Nation to designate the most essential 

cultural landscapes as protected areas, and then work together to define meaningful 

management prescriptions or management plans for those areas.   Priorities in 

management prescription development can include prioritizing land acquisition or 

disposal to solidify cultural landscapes, and then withdrawing the lands from mineral 

development.  Co-managing cultural landscapes may begin to address concepts and 

languages of federal environmental and cultural protection laws that are incommen-

surable with Navajo perspectives on sacred lands such as insisting on discrete site 

boundaries that serve only to further fragment a landscape into “islands of preservation” 

independent of their natural and cultural context.   

 Two additional sacred lands management issues challenging current federal 

management paradigms are raised in these Diné cases.  First, management of the San 

Francisco Peaks raises the issue of management planning for non-contiguous sacred 

landscapes of a single type such as all four sacred perimeter mountains.   All four sacred 

mountains defining the Navajo traditional territory could be managed under a single 

interagency “boundary mountain” co-management agreement to ensure consistency and 
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continuity in management planning.  Second, the management situation at Canyon de 

Chelly raises the issue of planning for “humanized landscapes.”
 62

 Canyon de Chelly is a 

cultural landscape where Navajos “continue to live and make a living.”
63

  Humanized 

landscapes exist throughout the world including within the boundaries of national parks.   

Within the western United States, wilderness values have priority in our national parks 

and monuments. 

In much of the New World, erasure of aboriginal presence has been so 

conceptually strong that we still tend to think of such areas as empty landscapes, 

thus aspiring to management of wilderness….The hegemony of the Yellowstone 

model of national parks under which the ideal park is a wilderness preserve not 

inhabited on a permanent basis has influenced many colonial countries, but is 

being challenged by indigenous people who object to being written out of history 

or the landscape.
64

The Yellowstone wilderness model may require critical consideration in general land 

planning at Canyon de Chelly where first, tribal trust lands are involved, and second, 

generations of Navajo people have lived and continue to live in a 21
st
 century world.  The 

social and economic sustainability of a modern and developing Chinle Community is a 

significant issue to address in the Monument’s JGMP.   

What the Navajo Nation can do to develop a successful 

    sacred lands co-management regime

 Citizens from the Navajo Nation want to see change in the management of Diné

sacred lands.  They reported that sacred lands management by the Federal Government is 

inadequate.  A key conclusion from the Harvard Project on Nation Building is that in 

Indian Country change does not occur until tribal communities escape the standard 

approach of being dependent on the policies and monies of the United States.  The Nation 



191

Building model provides the necessary tools for the Navajo Nation to create an 

alternative to standard federal and Western science models for managing Indigenous 

cultural property, including Diné sacred lands.   

De facto sovereignty

 A nation building approach to sacred lands co-management holds that in the 

absence of effective U.S. policy, tribal governments should make their own policy by 

asserting their “de facto” sovereignty.
65

 A “de facto” approach to co-management is a 

preferred alternative to having the Federal Government dictate the terms of co-

management as it deems appropriate, or having an assembly of governmental or non-

governmental stakeholders hold influence over Indian affairs.   A tribe exercising de facto 

sovereignty can initiate negotiation with the Federal Government to ensure that the 

practice of American Indian faith and the protection of sacred lands are defined by Native 

Peoples themselves according to the values and codes of their own traditions.  A “de 

facto” sovereignty or self-determination approach can also generate management 

philosophies and governance structures that reflect equal power-sharing, mutual benefit, 

and negotiated agreement. 

Strategic planning - A Diné “sacred lands” management plan

    as a guide for co-management agreements

 The management of cultural landscapes with complex issues benefits from 

careful, inclusive, long-term strategic planning.   A strategic orientation to building 

effective institutions of government is a nation-building principle.  Navajo respondents in 

this study are recommending local level and national level planning within the Navajo 

Nation.    Each landscape should have a local management plan and accompanying 
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agreement which identifies key issues and desired future conditions unique to each 

landscape.  Each plan can be the centerpiece of a co-management agreement where 

specific partners are identified and their responsibilities specifically delineated.  The 

management of Australia’s Uluru-Kata Tjuta National Park is a world-renown model for 

successful management of a cultural landscape and international tourist destination within 

a management paradigm which privileges the traditional aboriginal philosophy in all 

aspects of its management.
66

 A national Navajo sacred lands management plan or policy, jointly developed by 

multiple stakeholders across the Navajo Nation, including local governments, the central 

government, and religious leaders, is a need.
67

Religious leaders need to be involved in creating a Navajo Nation sacred lands 

management policy.  Sacred lands need to be foremost managed as sacred.   They 

constitute a part of Navajo identity which is defined by language, land base and 

culture.  This is the guiding philosophy for sacred lands treatment.
68

Some Navajo respondents expressed that the Navajo Nation Code treating the protection 

of cultural resources
69

 does not sufficiently address sacred lands protection, and that there 

is a need for a nation-wide central sacred lands policy bringing all Diné sacred lands 

under a common management paradigm.  Specifically, a central sacred lands 

management policy could be based on a combination of the principles of hozho, natural 

law, and federal environmental and cultural resources protection law.   

What is needed is a uniform Navajo Nation philosophy and policy to manage the 

sacred lands on, and off, the reservation.  Uniform tenets for sacred lands policy 

should derive from the central tenets of hozho and natural law.  In sacred lands 

management, the traditional tenets of hozho have to be combined with the 

contemporary Navajo Nation government.  A balance of traditional philosophy 

and contemporary Navajo law would form the basis of sacred lands management 
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policy and co-management.  Also important, uniform, consistent application of 

that philosophy and policy with all stakeholders is needed.
70

 A sacred lands policy based on the doctrine of hozho may present a couple of 

complex issues relative to the development of management plans and agreements.  First, 

the doctrine of hozho can be characterized as an abstract, complex, highly spiritual, 

unconscious operation and largely unavailable for precise explanation or codification.
71

 It 

may be a challenge for Navajo Nation policy makers to introduce concepts of true hozho

into policy which also incorporates Western concepts of property law and science.

Second, the doctrine of hozho is a spiritual paradigm in which to manage cultural 

property that, for some communities, may be a source of economic development and 

heritage tourism.  Exploring the compatibility of spiritual and economic paradigms for 

sacred lands management may have to be based on this more general translation of 

hozho, “The Navajo concept of hozho refers to that state of affairs where everything is in 

its proper place and functioning in harmonious relationship to everything else.”
72

 Regardless of these philosophical questions, there may be significant benefits to 

having a central plan or policy on sacred lands management.  Such a plan could be 

applied to all Navajo traditional territory, the Diné Bikeyah, which includes sacred places 

on reservation and non-reservation lands.  With a central plan guiding local decision-

making across the Diné Bikeyah, sacred lands will be competently and consistently 

treated according to a vision based on tradition, and according to what constitutes 

compliance with all Navajo Nation and federal environmental and cultural protection 

laws.    A central policy is recommended as an important means to assure that all relevant 

stakeholders have the opportunity and capacity to express concerns and take part in 
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decisions.
73

 Additionally, a central policy may be a means to resolve the unintended 

consequence of inconsistency in decision-making between individual stakeholders within 

a single local Navajo community, between local communities and Navajo Nation central 

government offices, and between on-reservation Navajos and off-reservation non-

Navajos.  Resolving inconsistencies in the treatment of Navajo sacred lands is critical to 

thwart any potential for critics to make a “differential treatment of stakeholders” 

argument against the Navajo Nation in a court of law.   

A uniform policy would eliminate the influence of single individuals.  The person 

with authority for decision-making at the time has tremendous influence over 

policy and individual site protection.  This applies to tribal positions as well as 

federal positions.  Individual people, philosophy, and policy all work together to 

influence sacred lands management.
74

A uniform policy would also address the need to decide what is the role of 

economic development on sacred lands both on reservation and off.  An internal 

disagreement among Navajo Nation citizens exists regarding alteration of a sacred 

place from a proposed action related to economic development.  Some feel that 

sacred lands should never be altered for economic development regardless of who 

benefits (including Navajo communities).
75   

 Through strategic planning focused on improving the management of Diné sacred 

lands, the Navajo Nation can work consistently and effectively with federal agencies to 

identify cultural landscapes and designate them as protected areas. These management 

units can provide a more culturally meaningful philosophical and geographical 

framework on which to construct an effective co-management agreement.  The Navajo 

Nation can work with federal and state agencies, as well as other Native Nations, through 

effective processes of consultation, or as ID Team members, to determine meaningful 

landscape boundaries and to define the desired future conditions and management 

prescriptions for the landscape.   
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 Depending on the land status and legal history of each sacred place, the Navajo 

Nation needs to decide if the language in existing authorities is sufficient to proceed with 

co-management, such as the Treaty of 1868, or Public Law 71-188 establishing Canyon 

de Chelly National Monument.  The Navajo Nation needs to decide if the Dinétah and the 

San Francisco Peaks, located wholly on federal lands, will be adequately managed by 

developing cooperative agreements that demonstrate a philosophy of co-management, or 

if power-sharing and devolution of federal authority need to be legislated for sacred 

lands, or pursued through other mechanisms like TSGA compacting. 

Capable institutions

 In addition to strategic planning, building capable institutions for sacred lands co-

management is the most critical concern.  To leverage change, Native governments are 

encouraged to build the institutional capacity to exercise self-rule and build an investment 

environment which invites interest and support from cooperators with the tribe, such as 

federal agencies.  Respondents in this study were asked this question:  What are the most 

essential tribal institutions considered as both necessary and legitimate to enter into co-

management agreements for sacred lands?  They responded that their key capacity needs 

are funding, professional training, communication, removing politics from decision-

making, and political support from certain offices in the Navajo Nation.  Specifically, 

Navajo participants replied 

(A) sustained budget to manage an area and the resources in it according to the 

management objectives outlined in land use plans, the laws of the Navajo Nation 

(which are based on natural law), and the laws of the United States.
76

Remove politics (political risk) from influencing decision-making relative to the 

treatment of sacred lands or developing sacred lands management policy.  Sacred 
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lands policy and protection may require restrictions on local community 

development.  Tourism development based on the current visitor values study for 

Canyon de Chelly National Monument also may require restrictions on local 

community development.  Some in the community of Chinle and the inner canyon 

are seeking economic development initiatives and/or home site improvements.  

Elected officials from those communities are reluctant to approve policy or land 

management plans that may impede community infrastructure, services, and 

housing or economic development. 
77

I think it has to be recognized as a priority by the tribal government that this is 

what they want to do.  That a co-management relationship (with the NPS at 

Canyon de Chelly) is what they want to do… It needs to be set as a priority.  Even 

the Chapter needs to come together and come up with one position.  And we 

would like to have the Resources Committee, and the Navajo Nation President to 

support it and push it through the Federal Government.
78

 The chapter system of government is a reflection of traditional Navajo political 

organization.  The chapters hold and exercise political authority, and the clans, elders, 

and religious leaders residing in these chapters hold the knowledge, or stories, to exercise 

the traditions of their culture on their traditional lands.
79

  It is this local group of people 

who, in partnership with the HPD, may constitute a legitimate advisory body for sacred 

lands issues, and provide the expert knowledge to develop culturally meaningful co-

management regimes.   This partnership may be integral to a best-practices approach to a 

grassroots, bottom-up, decision-making process, as well as a governing structure 

demonstrating cultural match, a key element in the Nation Building model.   

 Chapter leadership also recognizes that outside assistance from the Navajo Nation 

Government is essential.  As already stated, chapters are in need of assistance with 

development and implementation of a Diné sacred lands management policy.  In addition, 

the Navajo Nation Government as well as the Federal Government can provide assistance 

to the chapters in the form of funding, professional training, equipment and technical 
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assistance.   All appropriate co-management agreement participants, including other 

tribes, and their roles, can be detailed in an agreement.  Co-management agreements are 

also recommended to contain communication, decision-making, dispute resolution, and 

agreement monitoring and amendment protocols.
80

  Also, important jurisdiction or 

financial compensation issues may be resolved in a co-management agreement.
81

 Finally, defining co-management goals and the benchmarks for measuring 

success, are important components of the agreement.    Navajo participants in this project 

were presented with the question:  How do you define a successful co-management 

agreement?  Navajo respondents defined a successful co-management agreement as

… one agency understands and respects the other agency’s position on certain 

issues.  For example, in the case of Canyon de Chelly, the Navajo would 

understand why the archaeological sites need to be protected and respected, or 

when the NPS decides that a certain action may have an adverse effect to a site, 

then the Navajo should respect that.  Also, the NPS should respect the religious 

beliefs and values of Navajo People, such as the Navajo need to have livestock 

because it is a measure of wealth and well-being.  On the other hand, the NPS 

may talk about over grazing.   BIA may deny certain land use because of effect to 

the land.  There needs to be respect and understanding.   This is the definition of 

successful co-management.
82

I see only benefits (to having co-management.)  Co-management agreements spell 

out the roles and responsibilities between the NPS, BIA, and Navajo Nation.  A 

benefit of co-management is that it establishes a protocol that would be followed 

to address issues.  Who is responsible for addressing issues?   We would like to 

have Parks and Recreation go full speed ahead with co-management.
83

Key recommendations for pursuing co-management of

Canyon de Chelly National Monument

 The governance structure and management philosophy at Canyon de Chelly 

National Monument are very close to a co-management regime.  In the United States, a 

successful co-management regime must be reflected in both de jure (a matter of decree) 
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and de facto, (a matter of practice) forms.  The following are preliminary strategic 

recommendations for Navajo Nation and Chinle Chapter leadership to consider relative to 

developing a co-management regime as a matter of “practice” at Canyon de Chelly 

National Monument.  These recommendations are based on the assumption that Congress 

will not rescind the legislation establishing Canyon de Chelly National Monument in the 

foreseeable future, and that co-management may be an effective alternative to litigation.  

These recommendations are also based on blending Navajo citizen recommendations 

with the central tenets of the Harvard Nation Building model.   

De facto sovereignty

 The Chinle Chapter Government and the Navajo Nation Government should take 

the initiative to engage the Federal Government in a discussion about co-managing 

Canyon de Chelly National Monument.   An effective means to initiate a dialogue with 

the Federal Government regarding the co-management of Canyon de Chelly National 

Monument is for the Navajo Nation to pass a resolution supporting co-management of the 

Canyon as a matter of de facto sovereignty and self-determination.   A co-management 

regime at Canyon de Chelly National Monument can be defined as a permanent 

governance structure or as a temporary structure while the Navajo Nation takes time to 

decide vision and build capacity to ultimately assume full responsibility for the 

management of Canyon de Chelly. 

 A definition of a “best-practices” co-management regime for Canyon de Chelly 

needs to challenge conventional models of federal cooperative management agreements 

by including the following key concepts:  intergovernmental partnership, programmatic 
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and project level power sharing, and mutual benefit for the tribe and the public.  The 

ideas of power-sharing and mutual benefit are implied in a co-management regime, but 

these need to be addressed legislatively.  Legal counsel for the Navajo Nation can 

evaluate the language of the existing enabling legislation establishing the National 

Monument for adequacy as authorization for co-management.  Assuming that this 

language is insufficient as express delegation of congressional authority for co-

management, the Navajo Nation could explore a proposal to amend the 1931 Canyon de 

Chelly National Monument legislation where congressional authority for co-management 

between the NPS and the Navajo Nation is expressly granted.   This follows the MMPA 

model where amendments to the original legislation provide the congressional authority 

for the co-management of wildlife between the FWS and Native Nations.   Another 

alternative may be to pursue co-management of Canyon de Chelly National Monument 

through TSGA compacting similar to how Grand Portage National Monument is jointly 

managed between the Minnesota Chippewa and the NPS.   

Strategic planning and building capacity

 Long-term, strategic thinking based on the input of all local and regional 

stakeholders on the Navajo Nation is critical to the future of Canyon de Chelly National 

Monument, local Canyon and Chinle residents, and the Navajo Nation as a whole.  Just 

among the citizens of the Navajo Nation there are multiple long-term visions, or desired 

future conditions, defined for Canyon de Chelly.  The compatibility of the community 

development, tourism, and sacred lands protection visions needs to be assessed.  A 

capacity and effects analysis of community and economic development on the natural and 
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cultural resources of the Canyon is mandated by the laws of the Navajo Nation and the 

United States.   

 These analyses and subsequent planning cannot logically proceed until the 

National Monument boundary is clarified.  A boundary survey, an environmental 

assessment, and management planning need sufficient appropriations.  Also important, 

Navajo Nation and United States cultural resources protection laws do not sufficiently 

address the protection of sacred lands.  “Compliance” with Section 106 of the NHPA is 

not the same as managing the unique historical, cultural, and spiritual values of 

Indigenous sacred landscapes or TCPs according to the central tenets of hozho.

Decision-making at Canyon de Chelly should coincide with development and 

implementation of a Navajo Nation sacred lands management policy.   

 In addition to strategic planning, building capable institutions for sacred lands co-

management is the most critical concern.   Formal institutions for a successful co-

management regime at Canyon de Chelly National Monument include passing Navajo 

Nation law and code supporting a co-management regime at the Monument, as well as 

developing and passing a sacred lands protection policy.  Sustained appropriations need 

to be committed to resolving the Monument boundary question, environmental and 

capacity assessments for community development and tourism proposals, and for 

implementing Navajo Nation responsibilities detailed in a co-management agreement.  
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CHAPTER VII 

INDIGENOUS SACRED LANDS IN FEDERAL STEWARDSHIP,  

CO-MANAGEMENT REGIMES AS ALTERNATIVES TO BRIDGE THE 

 INDIGENOUS VALUES GAP 

What Does the Navajo Nation Think About Co-Management?

 The central question in this inquiry is, are co-management agreements appropriate 

for sacred landscapes management, and if so, how would they work?  Navajo respondents 

in this inquiry generally agreed that sacred lands co-management agreements between the 

Navajo Nation and federal agencies are desirable, and in one case, desirable if it is the 

only alternative.
84

   A co-management regime involving the San Francisco Peaks or the 

Dinétah could set “negotiated decision-making” as a matter of practice between 

governments as its general goal.  A co-management agreement at Canyon de Chelly is 

viewed as a potential interim governance structure and philosophy to re-assert 

sovereignty and jurisdiction over the Canyon and to clarify the programmatic and project 

responsibilities between the Navajo Nation and the Federal Government.   As suggested 

by citizens and political leadership in the Chinle and Canyon de Chelly communities, 

they prefer co-management over litigation.   

 Navajo participants in this study generally concluded that co-management is 

currently not a practical management alternative.
85

  Co-management is desirable, but not 

yet practical, as a governance structure and philosophy until the Federal Government 

changes its perspective toward shared-management with a tribal government, and the 
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Navajo Nation creates a positive “investment environment” by building capable 

institutions and common vision for a policy of co-management. 

Sacred Lands and Co-management Issues

In the United States, there is failure to achieve effective and culturally meaningful 

sacred lands protection.     For decades, sacred places throughout the United States have 

been, and are now being, desecrated or destroyed by commercial enterprise, public 

recreation, and political indifference.  Native Peoples have also been denied access to 

sacred sites for traditional purposes.
86

  Native values toward treatment of Indigenous 

sacred lands are usually disregarded when there is conflict with Western values.   These 

are the consequences of having two separate paradigms regarding the treatment of sacred 

lands, and one dominant culture.
87

   When sacred landscapes are desecrated, damaged, or 

neglected, the cultures and identities of generations of Indigenous populations are 

damaged, and community building is eroded. 

The neglect or suppression of traditional Native cultural values in sacred lands 

management is referred to in this analysis as the Indigenous values gap.  This is a 

condition largely created by this country’s failure to break out of endless debate over 

constitutional tensions in the courts,
88

 adequately recognize the Indian trust doctrine and 

separate it from public trust,
89

 and pass cultural and environmental protection laws that 

are not just procedural and under constant incremental revision when applied to 

Indigenous sacred lands protection and access.  Management of federally-held sacred 

lands is largely at the discretion of federal lands management agencies where some 
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decision-makers may see tribal trust and Indian self-determination as conflicting with 

public lands management mandates.  Consequently, collaborative and consultation efforts 

by state and federal lands management agencies toward tribal governments are 

inconsistent and inadequate.
90

One of the key issues that surfaced in this analysis is that sacred lands protection 

is addressed by federal agencies almost exclusively through compliance with the 

processes outlined in NEPA and Section 106 of the NHPA.  “Compliance” with Western 

environmental laws is not “management” of Indigenous sacred lands.  Managing sacred 

lands considers the unique cultural attributes and needs of Native Peoples and sacred 

properties, as well as the unique political relationship between the Federal Government 

and Native Nations in a proactive and comprehensive Indigenous sacred lands 

management policy.  Congress has so far not been willing to use their plenary authority to 

directly assist Native nations with sacred lands repatriation, exclusive use, or protection 

according to their system of values.
91

    Another key finding in this study is that a sacred 

lands plan of management defining important goals and unique sacred and secular values 

of these resources does not exist within the Navajo Nation.  A strategic sacred lands 

management policy which meets the legal and political rights, and cultural norms and 

spiritual practices, of individual Native Nations is needed.
92

To improve the protection of sacred lands, and include Native voices and values 

in their management, co-management regimes focused on implementing the central tenets 

of a sacred lands management policy may be viable alternatives.  Sacred lands can be 

large, complex, and trans-boundary or multi-jurisdictional, and therefore fit the criteria of 
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commons resources available for co-management governance structures.   More 

importantly, Indigenous sacred lands in federal ownership are cultural properties where 

rights to access and use by Native Peoples for traditional purposes were never 

relinquished through treaty or executive order.  As such, the protection of, and access to, 

Indigenous cultural property on ceded lands is a usufructary right, in other words tribes 

have rights to use these properties.
93

 Also important, the opinion in Montana v. 

Environmental Protection Agency (1981)
94

 provides tribal governments with authority to 

intervene in the activities of non-members in ceded territory when the “political integrity, 

economic security, or the health or welfare” of the tribe are threatened.  This rule can 

apply to the treatment of Indigenous cultural property on ceded lands if that treatment 

(destruction or desecration) results in harm to tribal members, such as the occurrence of 

spirit sickness
95

or the inability to cure or restore life’s balance.
96

 A co-management 

regime is one tool to recognize and honor these property rights. 

 Co-management agreements may be viable alternatives to the more commonly 

applied “cooperative” management agreements.  Cooperative agreements are legal 

instruments used by federal agencies to enter into a relationship with a state or local 

government, or other entity, when the principal purpose of the relationship is to manage a 

resource in a manner which directly benefits the Federal Government.
97

   The Federal 

Government retains the majority voice of authority and decision-making, and the 

agency’s relationship with the cooperating partners is consultative in nature.   To 

distinguish co-management from cooperative management, a definition of co-

management should include these key elements:  decentralized federal authority, power-
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sharing between all interested stakeholders, and mutual benefit for all interested 

stakeholders.  When resources management is a matter of fulfilling obligations to tribes 

under treaty, executive orders, or Indian trust, co-management agreements must reflect a 

government-to-government relationship.  Bringing Native nations into partnership with 

the Federal Government also greatly expands the voices and ideas in natural (and 

cultural) resources management, and brings a suite of values to decision-making that may 

differ substantially from those of the central government and Western science.
98  Co-

management of resources is inherently about managing values. Values conflict between 

governments can be resolved through negotiated agreement.  

 An assessment of co-management regimes in the United States yielded very few 

formal, federal-tribal agreements that are based on power-sharing and mutual benefit.
99

The general barriers to effective shared management structures in the United States may 

be similar for those described in New Zealand.  Genuine power-sharing and effective 

Indigenous sacred lands management are elusive because of “divergent philosophies 

between stakeholders, institutional inertia, lack of concrete models of co-management to 

evaluate success or otherwise promote conservation, lack of resources and opportunities 

for capacity building, lack of trust from conservation non-governmental organizations 

that are predominately Euro-centric in approach and membership, and a fundamental 

reluctance of some to share power with…”
100

 (American Indians.) 

 An important legal barrier in the United States is that achieving true inter-

governmental power-sharing for management of property of the U.S. requires express 

congressional authority.  An example of a federal statute authorizing co-management 
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includes Section 119 of the MMPA (1994) authorizing development of cooperative 

agreements between the FWS and Alaska Native organizations to conserve marine 

mammals and provide for the co-management of subsistence use by Alaska Natives.   

Also, Public Law 106-351 establishing the Santa Rosa and San Jacinto Mountains 

National Monument is another U.S. statute authorizing co-management of public 

property, including Indigenous sacred lands.  However, these are examples of legislation 

where co-management authority is only provided for very narrowly constructed resource 

definitions, and agreement participation is inclusive of governmental and non-

governmental stakeholders.  Native nations may have to decide if pursuing co-

management legislation is most advantageous to the tribe.  An option for the Navajo 

Nation to consider for improving the management of Canyon de Chelly may be to pursue 

an amendment to the 1931 legislation creating the National Monument which expressly 

authorizes co-management between the Tribe and the NPS.  Another alternative for the 

Navajo Nation to consider is to pursue co-management of Canyon de Chelly National 

Monument under the TSGA similar to how Grand Portage National Monument is jointly 

managed between the NPS and the Grand Portage Band of Minnesota Chippewa and the 

Minnesota Chippewa Tribe.   

 Co-management agreements can also be the product of court orders.  An example 

of a judicially constructed definition of co-management can be found in the “Boldt 

decision” in United States v. Washington (1974).
101

  Judge Boldt interpreted treaties with 

Northwest Indian Tribes as the legal justification for the joint management of fish and 

wildlife between Tribal Governments and the State of Washington.  Northwestern tribes 
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sought to co-manage fisheries arguing that they have the authority to regulate their own 

salmon and steelhead harvest.  Justice Boldt reaffirmed the Tribe’s rights to harvest 

salmon and steelhead and established them as co-managers of Washington fisheries.   

One analysis of “post-Boldt” progress of fisheries co-management regimes involving 

northwestern tribes reminds other Native nations that mandated co-management, whether 

through court order or congressional action, does little by itself to further resources 

protection or well-being of Native Peoples.  Native governments need to build the 

capacity to effectively implement co-management responsibilities.  Building capacity is 

key to the success of Native communities in Western Alaska managing salmon fisheries, 

White Mountain Apache managing prized herds of elk, and the Chippewa in Minnesota 

managing Grand Portage National Monument.
102

 Navajo respondents also stated that building capable institutions for sacred lands 

co-management is a critical concern.  Respondents in this study were asked about what 

they consider to be the most essential tribal institutions that are both necessary and 

legitimate to enter into co-management agreements for sacred lands.  They responded 

that their key capacity needs are funding, professional training, and improving 

communication, removing the politics from decision-making, and securing support from 

certain offices in the Navajo Nation to pursue co-management agreements.  No 

collaborative or co-management agreements exist between the Federal Government and 

the Navajo Nation for any resource, including sacred lands.
103

  Specific to sacred lands 

management, inter-governmental co-management agreements do not exist because of the 
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resistant attitudes demonstrated by federal agencies and the lack of strategic planning and 

capacity for sacred lands co-management within the Navajo Nation.   

 The most basic sacred lands co-management issue discussed by Navajo citizens 

includes the lack of recognition of the legal status of tribal land and political status and 

legal rights of the Nation.  They also expressed concerns that the Federal Government is 

not caring for Indigenous cultural property according to the highest standards of good 

faith and honesty in carrying out its trust responsibility to the Navajo Nation.  They 

complained that consultation is inadequate, and that there is lack of continuity and 

consistency in decisions between individual federal land managers, between federal 

agencies, and between the agencies and Congress.  They reported that sacred landscapes 

are fragmented into arbitrary and cumbersome management units.  Also, the languages 

and concepts in environmental and cultural protection laws are based on Western 

property languages and concepts that are incommensurable with the sanctity of Native 

sacred places and the reverence these places should receive.     

The late philosopher and scholar, Vine Deloria, Jr., asks tribes to renew their 

commitment to tradition and the protection of sacred lands, arguing that desecration of 

sacred lands puts tribes as risk.
104

  The consequences to Native Peoples of sacred lands 

loss and waning commitment to tradition can be spiritual, practical, and legal.
105

   Deloria 

explains that commercial use of the stone from the sacred Pipestone Quarry in South 

Dakota by a small group of Sioux People has put Sioux tradition and culture at risk.  Yet, 

tribal members who are dependent on the income generated by the stone refuse to stop 

their exploitation of this resource.  Deloria asks the question, if, and to what extent, 
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sacred lands restoration would affect how Native People treat sacred lands and return to 

the old ways of reverence?
106

Navajo participants in this investigation also expressed concerns over the absence 

of a long range or unifying central plan for the management of sacred lands according to 

the central tenets of the traditional philosophy of hozho.  The Navajo Nation needs to 

decide what its commitment to sacred lands protection is going to be in relationship to 

decisions about proposing or permitting communications towers, energy development, or 

tourism development.  One respondent stated that “sacred lands should be treated as 

sacred lands.”
107

  This return to tradition is the message reported to be behind the 

devastating effects of hanta virus pulmonary syndrome which appeared in the Four 

Corners region in 1993.
108

This is also the message reported with the 1996 re-appearance 

of two holy people to an elderly woman warning the Navajo to revive traditional values 

and beliefs.
109

The consequences of not protecting sacred lands and conducting ceremonies 

extend far beyond non-compliance with environmental law.  The wisdom shared by the 

Leupp community elders is that complying with the law is not what the Navajo or anyone 

else should be worried about.  We should all be worried about the health and survival of 

local communities practicing traditional subsistence off the land.  Without proper 

understanding of, and respect for, the profound effects of landscape loss to traditional 

cultures and ways of life, federal management practices remain agents of adverse change 

in Indigenous cultures, or what one scholar describes as “environmental genocide.”
110
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The elders at the Leupp Community clarified that beyond the Navajo People, the larger 

issues are care for the environment and the survival of humanity.  

 The consequences of not having a central sacred lands management plan may also 

be political and legal.  Without a central plan, inconsistency in decision-making is 

inevitable between individual stakeholders within a single local Navajo community, 

between local communities and Navajo Nation central government offices, and between 

on-reservation Navajos and off-reservation non-Navajos.  Resolving inconsistencies in 

the treatment of Navajo sacred lands is critical to thwart any potential for critics, such as 

non-Navajo developers or tourism providers, to make a legal argument against the 

Navajo Nation of “differential treatment of stakeholders.”   

Fundamental Elements and Core Values of a

“Best-Practices” Sacred Lands Co-management Model

 The second part of the research question attempts to define the fundamental 

elements of a “best-practices” co-management governance structure and philosophy for 

the Navajo Nation.  This question is answered from the perspectives of Navajo citizens as 

well as from a review of literature specific to a small sample of natural and cultural 

resources co-management regimes involving Indigenous Peoples throughout the world.  

A synthesis of these recommendations demonstrates that substantive change is needed in 

the management of Indigenous sacred lands and in working jointly with tribal 

governments to define that change.  A recommendation for the effective protection of 

sacred lands borrows from the ideologies and languages of common property law.  The 

protection strategy proposed herein involves applying the secular concepts of property 
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rights, protected areas, and nation-building in the short term, to pave the way toward the 

long term management of these landscapes by the sacred tenets of Navajo traditional 

philosophy, the doctrine of hozho.

 The Harvard Nation Building model provides the necessary tools for the Navajo 

Nation to create an alternative to standard federal and Western science models for 

managing Indigenous cultural property, including Diné sacred lands.  This model 

addresses the need for Native nations to preserve all attributes of their distinctive 

nationhood in addition to improving community life.
111

  Maintaining ties to sacred lands 

to reinforce traditional cultural values and community cohesion is an important aspect of 

nationhood.  Also important, this model is based on the essential premise that meaningful 

efforts to preserve nationhood and improve community life do not occur until tribal 

communities escape standard approaches of dependence on the policies and resources of 

the United States Government.  The highest priority recommended to Native Nations is 

building the institutions for implementing effective sacred lands co-management regimes.  

The key concepts of the Nation Building model are central to building effective sacred 

lands management plans and “best-practices” co-management agreements.  

De facto sovereignty – sovereignty in practice

 A nation building approach to sacred lands co-management holds that in the 

absence of effective U.S. policy, tribal governments should make their own policy by 

asserting their “de facto” sovereignty.
112

 A “de facto” approach to co-management is a 

preferred alternative to having the Federal Government dictate the terms of co-

management as it deems appropriate, or having an assembly of governmental or non-
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governmental stakeholders hold influence over Indian affairs.   A tribe exercising de facto 

sovereignty can initiate negotiation with the Federal Government to ensure that the 

practice of American Indian faith and the protection of sacred lands are defined by Native 

Peoples themselves according to the values and codes of their own traditions.  A “de 

facto” sovereignty or self-determination approach can also generate management 

philosophies and governance structures that reflect genuine partnership including, equal 

power-sharing, mutual benefit, and negotiated agreement. Co-management agreements 

need to be negotiated from a position of equal power and authority.
 113

 An assertive and capable tribe can assume control of many economic or resources 

management responsibilities that have routinely been held by other parties such as federal 

agencies or states.   An assertive tribe can exercise existing authority to develop 

cooperative agreements or co-management agreements that meet the needs of the tribe.  If 

necessary, tribal governments can pursue authority for the co-management of federal 

property from Congress or federal courts.  Depending on the land status and legal history 

of each sacred place, the Navajo Nation Justice Department needs to decide if the 

language in existing authorities is sufficient to proceed with co-management, such as the 

Treaty of 1868, or Public Law 71-188 establishing Canyon de Chelly National 

Monument.  The Navajo Nation needs to decide if the Dinétah and the San Francisco 

Peaks, located wholly on federal lands, will be adequately managed by developing 

cooperative agreements that demonstrate a philosophy of co-management, or if power-

sharing and devolution of federal authority need to be legislated for sacred lands.



213

Strategic planning 

 The management of cultural landscapes with complex issues benefits from 

careful, inclusive, long-term strategic planning.   A strategic orientation to building 

effective institutions of government is a nation-building principle.  Navajo respondents in 

this study are recommending local level and national level planning and agreement 

development within the Navajo Nation.    Each landscape should have a local 

management plan and accompanying agreement which identifies key issues and desired 

future conditions unique to each landscape.  Each plan can be the centerpiece of a co-

management agreement where specific partners are identified and their responsibilities 

specifically delineated.
114

  The management of Australia’s Uluru-Kata Tjuta National 

Park is a world-renown model for successful co-management of a cultural landscape and 

international tourist destination within a management paradigm which privileges the 

traditional aboriginal philosophy in all aspects of its management.
115

 Through strategic planning focused on improving the management of Diné sacred 

lands, the Navajo Nation can work consistently and effectively with federal agencies to 

identify cultural landscapes and designate them as protected areas.  Protected area co-

management will likely promote sustainable conservation of cultural and natural 

resources, as well as preserve cultural and spiritual values of sacred places.  These 

management units can provide a more culturally meaningful philosophical and 

geographical framework on which to construct an effective co-management agreement.  

The Navajo Nation can work with federal and state agencies, as well as other Native 

Nations, through effective processes of consultation, or as ID team members, to 
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determine meaningful landscape boundaries and to define the desired future conditions 

and management prescriptions for the landscape.  Protected area designation can be 

pursued without “co-management” authority under the current general land management 

planning procedures applied by federal agencies. 

A national Navajo sacred lands management plan or policy which is jointly 

developed by local chapter governments, the central government, and religious leaders is 

a need.
116

  Some Navajo respondents expressed that the Navajo Nation Code treating the 

protection of cultural resources
117

 does not sufficiently address sacred lands protection, 

and that there is a need for a nation-wide central sacred lands policy bringing all Diné

sacred lands under a common management paradigm.  Specifically, a central sacred lands 

management policy could be based on a combination of the principles of hozho, natural 

law, and federal environmental and cultural resources protection law.  Such a plan could 

be applied to the Diné Bikeyah, or the Navajo traditional territory which includes 

reservation and non-reservation lands.   

With a central plan guiding local decision-making across the Diné Bikeyah, sacred 

lands will be competently and consistently treated according to a vision based on 

tradition, and according to what constitutes compliance with all Navajo Nation and 

federal environmental and cultural protection laws.    A central policy is recommended as 

an important means to assure protection of Indigenous sacred lands and that all relevant 

stakeholders have the opportunity and capacity to express concerns and take part in 

decisions.  Additionally, a central policy may be a means to resolve inconsistency in 

decision-making between individual stakeholders within a single local Navajo 
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community, between local communities and Navajo Nation central government offices, 

and between on-reservation Navajos and off-reservation non-Navajos.  A cohesive sacred 

lands management policy based on traditional cultural needs and values, and which is 

applied consistently to Indigenous property both on and off the reservation, will 

contribute significantly to the success of creating and sustaining co-management regimes.    

Capable institutions

 Successful exercise of de facto sovereignty depends on tribes having the capacity 

to implement well-developed strategic plans of management.  Capable institutions for 

self-government are critical components in the Nation Building model.  The Federal 

Government is presenting numerous and varied sacred lands protection, access, and use 

issues to Native nations that have limited financial and human resources to address them.  

As many tribal governments struggle to provide the basic needs for the health and well-

being of their citizens, sacred lands and environmental protection issues may be given a 

lower priority until the resources needed to adequately address them become available.   

 Capable institutions can be either formal or informal.  Some Native governments 

have experienced success in community development by “aligning their formal governing 

institutions with their informal cultural rules.”
118

  The formal mechanisms by which 

sacred lands management goals can be achieved include laws, codes, procedures, 

appropriations, and effective bureaucracies.    Informal institutions include the practice 

and experience of the doctrine of hozho, transfer of knowledge and skills, the 

development of sufficient facilities, training in sciences and management, and access to 

technology.  The Navajo Nation also recommends removing community and national 
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level politics from sacred lands planning and management decisions.
119

  Another 

recommendation for the Navajo Nation is to form an advisory body that only represents 

the values and legal requirements for the preservation of sacred lands to develop sacred 

lands management policy for the Navajo Nation.   A legitimate composition for this body 

may include the local chapters, clans and religious leaders in partnership with the HPD.   

This partnership may serve as a best-practices approach to a grassroots, bottom-up, 

decision-making process, as well as a governing structure demonstrating cultural match, a 

key element in the Nation Building model.    

 Cultural match refers to governing institutions being constructed according to the 

prevailing ideas in the community about how authority should be organized and exercised 

according to what societies consider as legitimate.
120

  The concept of cultural match does 

not mean reviving all institutions of traditional government, but that governance 

demonstrates traditional forms of legitimacy and accountability of authority within 

Native communities.
121

    The matter of managing individual sacred places according to 

cultural norms and traditions is a community-based responsibility,
 122

 and therefore 

legitimate bodies of governance for certain individual sacred places, and possibly sacred 

lands policy development should, in part, be comprised of the bands, clans, religious or 

medicine societies, or individual men and women within the local communities having 

the closest ties and most intimate knowledge of sacred lands. 

 Chapter leadership also recognizes that outside assistance from the Navajo Nation 

Government is essential.  As already stated, Chapters are in need of assistance with 

development and implementation of a Diné sacred lands management policy.  In addition, 
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the Navajo Nation Government as well as the Federal Government can provide assistance 

to the chapters in the form of funding, professional training, equipment and technical 

assistance.   All appropriate co-management agreement participants, including other 

tribes, and their roles, can be detailed in an agreement.  Co-management agreements are 

also recommended to contain communication, decision-making, dispute resolution, and 

agreement monitoring and amendment protocols.
123

  Also, important jurisdiction or 

financial compensation issues may be resolved in a co-management agreement.
124

 Finally, defining co-management goals, benchmarks for measuring success, and 

power distribution are important agreement components.   Parity in power sharing 

between partners can occur; but most power sharing may occur at different degrees along 

a continuum marked by these categories:  notification, consultation, advisory, and 

consent.
125

   Power-sharing may be defined and re-defined over time to fit the resource, 

community, or capacity needs of agreement participants.  Recommendations to tribes 

evolving from the analysis of existing co-management regimes in the United States hold 

that tribes should do an honest assessment of capacity and assume co-management roles 

that will first ensure successful resources protection and access for traditional cultural 

uses.
 126

Successful sacred lands co-management regimes in Indian Country will depend 

on commitment by federal land management agencies to devolving their authority and 

welcoming tribal authority in the spirit of genuine partnership.  This paradigm shift in the 

management of Indigenous cultural property requires awareness and rejection of political 

and ideological hegemony.  Co-management can dismantle the hegemonic relationship 
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between Native nations and the United States, and create a milieu where tribes are 

genuinely viewed as equal partners in negotiated agreement focused on the treatment of 

sacred lands.  Co-management regimes are one possible alternative available to tribal 

governments seeking to manage federally held Indigenous sacred lands according to the 

codes of their own traditions and cultures.  Currently, the United States prescribes how 

sacred lands are managed with a regulatory structure which has created, privileged, and 

legitimized Western European-American values of land management and religious 

practice over the social and cultural values of American Indians.    In the United States, 

the management of Indigenous cultural property, including sacred lands, is a nexus of 

common property law and human rights law, or in other words, at a point of 

confrontation between Western values of property rights and American Indian human 

rights.  As such, the issue of Indigenous sacred lands management in the United States is 

an important topic for critical analysis and discussion through the central tenets of 

postcolonial and critical race theories.
127

 The Federal Government needs to be aware of how the ideology and language of 

natural and cultural resources protection laws are incommensurate
128

 with the needs of 

Native Peoples, or only accommodate their needs when it is in the best interest of the 

United States to do so, a concept defined as “interest convergence.”
129

   These theories 

are well-suited to explain how social, political, and legal institutions in the United States 

create and maintain hierarchical power structures, and then fail to resolve power and 

values conflict with Native governments.  These bodies of theory also demonstrate that 

plural management of sacred lands will not take place until institutional and public 
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consciousness is developed relative to the threads of colonialism and racism running 

through federal policy on the management of Indigenous cultural property.  Both Native 

and federal partners must critically examine co-management theory and practice relative 

to treatment of natural and cultural resources.  Without critical analysis, co-management 

regimes may only mature into an extension of the existing deeply entrenched colonial and 

racial values underpinning existing institutional hierarchies between the United States 

and Indian tribes.   

Current Research, Future Research, and Research Significance

An “Indigenous-centered” inquiry 

 There are practical community-oriented goals set for this research; therefore, the 

theoretical and methodological approach is characterized as “action research.”  Generally, 

the intent of action research is to produce practical knowledge to achieve practical 

outcomes for the purpose of doing something useful for people in their day to day 

lives.
130

 Action research pursues systematic knowledge with rigorous method, but its 

purpose may have more relevance to the local communities being served.  This research 

also aims for academic rigor, effectiveness in relating practical knowledge to practical 

problems, and legitimacy in applying the Native voice and perspective to research 

intending to benefit Native communities.     

 Qualitative, “Native-centered” inquiry has strengths and weaknesses when 

judging the rigor, practicality, and legitimacy of the project itself and the conclusions that 

are derived.  In standard models of measuring the soundness and scholarship of a study, 

the treatment of the topic of validity is essential.  However, in qualitative research 
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involving multiple values, cultural milieus, and research priorities, this definition of 

validity is not sufficient, and a different set of evaluation criteria are needed.
131

  An 

“Indigenous-centered” study designed in part by its participants demonstrates strong 

credibility, relevance, and utility.  These criteria are particularly important in deciding to 

meet in person with members of the local chapters as well as with members of the Navajo 

Nation Government.  Among those individuals representing these levels of government, 

different perspectives were provided on the topics of authority, leadership, and capacity 

for entering into sacred lands co-management agreements.   Reliability in the conclusions 

presented in this research is strong after finding coincident patterns in the information 

collected on the Navajo Nation and the information gathered through literature review on 

sacred lands issues and co-management policy in other regions. 

 These criteria could be strengthened, however, by conducting additional 

interviews.  The ten interviews revealed a significant level of information important to 

understanding the sacred lands issues on the Navajo Reservation, but, it is only a 

beginning.  The information patterns are also biased toward the discussion of Canyon de 

Chelly National Monument.  The conclusions and recommendations about this sacred 

landscape located fully within the exterior boundary of the Reservation are numerous and 

very specific.  Conclusions and recommendations about the two sacred landscapes 

located off the Reservation, the Dinétah and the San Francisco Peaks, do not convey the 

same level of interest or commitment by the Navajo Nation to enter into co-management 

agreements.  This response may be as much about the land ownership and political status 

of the landscapes, as the result of how many people responded about them.   
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 Two important issues surfaced that are important in conducting academic research 

in American Indian communities, relationship-building and reciprocity.  Research efforts 

must build on the establishment of trust and true partnerships between investigators and 

American Indian communities to ensure community access, citizen participation, 

openness, and consent.  Research relationships in Native communities may take 

considerable time to build, particularly since Native Peoples have experienced a history 

of research where outsiders have exploited them for personal gain and have violated their 

trust.
132

  Even though their communities may benefit from the results, American Indians 

may view requests to participate in research studies with suspicion.  There is a long “get 

to know you” period of six to twelve months involved where letter-writing, phone calls, 

and meetings may occur, but without interviews or other forms of “data-collection.”
133

 Action, or participatory, research begins with the assumption that project 

participants will realize a practical benefit from the research.  Since this project focuses 

on the treatment of sacred lands, an important subject to Navajo people, I have been 

asked to return to the Leupp and Chinle communities to share the results of this research.  

The community of Chinle requested a report on the final results of the project, and that 

these results are also reported to the Navajo Nation Natural Resources Committee to 

facilitate negotiation of a co-management agreement and JGMP for Canyon de Chelly 

National Monument.  The Leupp Chapter requested that in addition to the academic 

reporting in this dissertation, there be a community report.  A community report should 

be in the form of a Chapter meeting, a newspaper article, and a Navajo language report 
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on the radio.
134

 This project will not be considered finished until its results are     

communicated back to the communities waiting for the information. 

Future research questions

 There are ample opportunities for deductive research involving hypothesis testing 

for theory building in collaborative management of natural and cultural resources.  There 

are multiple opportunities for additional Indigenous-centered exploratory research which 

meets the practical needs of the Navajo Nation, as well as other Indigenous communities.  

For example, the Chinle Chapter of the Navajo Nation is seeking immediate and practical 

lands management and community development research.  They need a plan for the 

management of Canyon de Chelly National Monument which evaluates specific desired 

future conditions and sustainability for the Canyon’s natural and cultural resources in 

conjunction with specific economic development proposals such as house site 

development and assuming management of the Thunderbird Lodge. 

According to the comparative study of governance structures and decision-

making authority between National Parks in Alaska and Canadian National Parks, those 

Indigenous communities holding land title to these Parks retained significant decision 

making power.
135

  If this is true, then the Navajo Nation should enjoy greater decision-

making authority over the management of Canyon de Chelly National Monument.  The 

local residents, as well as the Navajo Nation Government, are reporting that they are not 

involved in the planning and operations of the National Monument as they feel entitled.  

Further research is necessary explaining why this is the case.  One of the reasons the 

Navajo Nation may not enjoy a collaborative working relationship with the BIA and the 
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NPS in the management of Canyon de Chelly National Monument may center on the 

proposal that tribes work to create a positive investment environment to create 

collaborative partnerships.  Defining how the Navajo Nation and the community of 

Chinle create a positive investment environment compelling the Federal Government to 

enter into a collaborative management regime is an important research question with 

immediate relevance and importance to the Tribe.   Collaborative management theory 

building can also benefit from testing the following hypothesis:  If the Navajo Nation 

creates a positive investment environment (capable institutions), then the NPS will be 

more likely to invest in a collaborative management regime. 

The information gathered in this project is greatly influenced by the concern over 

the management of Canyon de Chelly.  This exploratory research should be expanded to 

include other sacred landscapes of concern to the Navajo Nation to build a more robust 

database for sacred lands management planning in general, and strategic thinking on 

pursuing co-management agreements in particular.  Additional data may contribute 

significant information toward creating a Navajo Nation central sacred lands management 

plan blending the doctrine of hozho, natural law, tribal law, and federal environmental 

and cultural resources protection law. 

 Only one tribe was considered in this research to make this project manageable, 

and to determine what issues may be revealed in a discussion with local communities 

about specific places, rather than discussing co-management regimes in a general or 

abstract sense.  This same research question needs to be introduced to other Native 

Nations.  Other tribes are concerned about the desecration of their sacred lands and the 
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inability to access them for traditional cultural purposes.  Also, there are other tribes 

neighboring the Navajo Nation that hold these three sacred landscapes considered in this 

project as sacred in ways unique to their own cultures and beliefs.  Developing inter-

tribal partnerships to protect sacred lands is another important management goal. 

 This research is also limited to the opinions of Native Peoples.  Input was not 

requested from the federal land management agencies that manage the sacred landscapes 

considered in this study.  Their opinions on the issues related to sacred lands management 

and collaborative management regimes, as well as what they consider to be the 

fundamental elements and core values of successful co-management regimes are 

extremely important contributions to the successful outcome of sacred lands co-

management research.  In a more general line of research about co-managing sacred 

lands, these are examples of questions to present to the Federal Government:  Why aren’t 

co-management regimes for any resource more prevalent in the lower 48 states of the 

United States?  Why aren’t co-management regimes considered specifically for 

Indigenous sacred lands?  Why has Congress considered several bills to encourage Native 

contracting for the management of federal lands, but none of them has been passed?
 136

   

Since co-management agreements do not address conflicting mandates or constitutional 

tensions, another legitimate question for the Federal Government is:  Why doesn’t 

Congress enact a general sacred lands statute providing for temporary closures or 

segregated uses of public lands containing Indigenous sacred sites on behalf of the 

interests of American Indian religious practices?
137
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    Other than legislation and appropriations, the success of a federal sacred lands 

management policy requires public education.   On March 20, 2002 at a Sacred Lands 

Protection Coalition screening of the ground-breaking film, “In the Light of 

Reverence,”
138

 Vine Deloria, Jr. encouraged members of the Coalition to publish articles 

for law reviews on the question of why American Indians need to protect sacred sites.
139

  

Sacred lands protection educational materials are extremely important in policy 

development and implementation.  Educational materials need to be produced that extend 

beyond the halls of the academy to the local public lands stakeholders assembled in the 

town halls and Grange halls of rural America. 

Research significance

 The immediate intent of this project is to produce practical knowledge to achieve 

practical outcomes for the purpose of doing something useful for people in their day to 

day lives.
140

 For example, the Chinle Community hopes to realize a practical benefit from 

this research.  The community representatives from Chinle and the Navajo Nation Parks 

and Recreation Department are ready to try a co-management agreement at Canyon de 

Chelly National Monument.  They are hoping the data and conclusions presented herein 

will further the dialogue within the Navajo Nation regarding co-management regimes and 

sacred lands protection at Canyon de Chelly.  The opinions and attitudes of citizens from 

the Navajo Nation regarding the suitability and fundamental components of co-

management regimes for Diné sacred places that are in public (federal) ownership will 

assist the Navajo Nation in developing its own sacred lands management policy for 

sacred lands both on and off the reservation.  These data will create a record for Navajo 
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Nation political leadership to consider when formulating official tribal positions on 

federal sacred lands management policy.  The results of this study can be utilized by 

other tribal governments to stimulate discussion within their own nations regarding 

issues, authority, capacity, and philosophy of co-management regimes to protect sacred 

lands for future generations. 

 The data and recommendations generated in this project are also intended to 

initiate discussion between the Navajo Nation and federal agencies regarding the overall 

improvement of sacred lands management and involvement of Navajo voices and values 

in Diné sacred lands in public stewardship. The results of this study can be utilized by 

state and federal authorities to create more effective and culturally meaningful means to 

comply with existing environmental, cultural, and religious freedom protection laws, to 

protect rights reserved by treaty, and to honor the unique trust duty to tribal governments 

to protect the cultural heritage of American Indians. 

   In 2002, the Sacred Lands Protection Coalition
141

  hosted the Native American 

Sacred Lands Forum to contemplate, and recommend action on the following questions:   

why and how should federal agencies protect sacred lands, and how well do existing laws 

and agency regulations protect sacred lands?
142

    One of the strategic courses of action 

defined by this body is to identify gaps in existing legislation and draft language that will 

address those gaps.  The data and recommendations produced in this study may add 

support to existing recommendations made by the Sacred Lands Protection Coalition and 

the National Congress of American Indians (NCAI).  This research may also contribute 

new recommendations to apply toward drafting sacred lands protection legislation, and 
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stimulating discussion on its implementation.  In other words, if co-management 

authority is passed, how can tribes prepare to implement effective co-management 

regimes?   The results of this study may also be used in the immediate future by state and 

federal authorities to create more effective and culturally meaningful means to comply 

with existing environmental, cultural, and religious freedom protection laws, to protect 

rights reserved by treaty, and to honor the unique trust duty to tribal governments to 

protect the cultural heritage of American Indians. 

 Although the persistent loss of Indigenous sacred lands and inadequate attempts 

to involve American Indians in their management is well-known, American Indians, land 

managers, and scholars struggle to remedy these problems.  This research draws upon the 

central tenets of postcolonial and critical race theories in general, and the concepts of 

incommensurability and interest convergence in particular, to assert that Native Peoples 

should not wait until it is in the interest of the majority society to make fundamental 

changes in sacred lands management.   Real change will occur when tribes effectively 

exercise their sovereignty.  This research also draws upon key elements of the Nation 

Building model,
143

 exercising de facto sovereignty and developing capable institutions of 

self-government to serve as a blueprint for effective involvement in the management of 

sacred lands.  Meaningful change in sacred lands management depends on the United 

States and Native nations working together to bridge the Indigenous values gap, or in 

other words, turn the page on social and environmental injustices of the past. 
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PRELIMINARY INTERVIEW 

NAVAJO NATION 

I.  Existing Management Situation / Issues 

1. In the most general terms tell me about (Canyon de Chelly, Dinétah or the San 

Francisco Peaks) and what it means to your community.

2. What is the role of the Chinle Chapter in the management of (Canyon de Chelly, 

Dinétah or the San Francisco Peaks)? 

3. Describe the relationship / agreement (if any) currently existing between the 

Chapter / Navajo Nation and the Federal Government, or other entities, to manage 

(Canyon de Chelly, Dinétah or the San Francisco Peaks).   If there is a formal 

agreement, what are / were the conditions for initiating the existing management 

agreement?  (For example, federal legislation, federal court order, treaty, 

executive order, state legislation, state court order, the Navajo Nation government 

initiated it?)  

4. If there is an agreement, what are the advantages of this/these agreements? 

5. If there is an agreement, what are the disadvantages of this/these existing 

agreements? 

6. Describe the quality of consultation or cooperation between the Federal 

Government and the Chapter relative to the management of (Canyon de Chelly, 

Dinétah or the San Francisco Peaks).

7. What management activities at (Canyon de Chelly, Dinétah or the San Francisco 

Peaks) are considered to present the greatest threat to its physical and spiritual 

integrity? 

8. Can the adverse effects on the physical resource or on the cultural institutions or 

values of the Diné caused by these management activities be mitigated?  If 

mitigation is possible, what mitigation measures should be undertaken? 
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II. CO-MANAGEMENT REGIMES 

Definitions:   

Cooperative Management - Agreements are legal instruments used by federal agencies to 

enter into a relationship with a Native nation, state, local government, or other entity
when the principal purpose of the relationship is to manage a resource in a manner which 

directly benefits the public.

Co-management - Agreements are legal instruments used by multiple agencies of equal 
power and authority to manage a resource in a manner which is mutually beneficial.

Parity - Management decisions are made by multiple agencies (in this case Native nations 

and the United States) from a position of equal power and authority to manage a resource 

in a manner which is mutually beneficial.

1. Using the definitions above, is it desirable and practical to share the management of 

(Canyon de Chelly, Dinétah or the San Francisco Peaks) through a co-management 

agreement with the Federal Government or any other entity?  Why or why not?  

2. If the answer is no, what is desirable and practical to effectively protect sacred lands?  

(less than parity in administrative authority?  more than parity in administrative 

authority?  full administrative authority?)  

3. If a co-management regime is desirable, what are the goals of such an agreement 

(protect the resource, incorporate traditional cultural norms into the management 

plan, provide for traditional spiritual uses, traditional governance structure with 

cultural match, equal authority and responsibility for resource protection?)

4. What does the agreement need to achieve those goals (federal devolution of authority, 

recognition of local (Chapter) authority, tribal capacity (institutions), appropriations, 

public education, creation of specific co-management authority, authority for 

protection of sacred lands or protected areas, agreement benchmarks and penalties / 

remedies when the benchmarks aren’t met?) 

5. What are the most essential tribal institutions considered as both necessary and 

legitimate to enter into co-management agreements for sacred lands? (central 

government leadership, central government staff such as a tribal historic preservation 

officer (THPO) or other cultural resources staff, chapter government leadership, 

traditional cultural / spiritual leadership) 
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6. Should co-management authority be provided to federal land management agencies to 

exercise at their discretion, or should co-management relationships be defined by 

Congress?  

7. Should co-management agreements only be between governments, or include 

multiple non-governmental stakeholders?  

8. What do you anticipate might be the strengths of a co-management regime for 

(Canyon de Chelly, Dinétah or the San Francisco Peaks)?

9. What do you anticipate might be the risks or barriers of a co-management regime for 

(Canyon de Chelly, Dinétah or the San Francisco Peaks)?

10. How should the Navajo Nation address the strategic planning, capacity challenges, 

and potential political risk that could be presented if co-management is considered for 

all sacred lands essential to the Navajo Peoples? 

11.  In brief, what is your definition of a successful co-management regime?
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