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ABSTRACT 
 

This research examines the relationship between courts and legislatures in a 

comparative perspective.  Specifically, I examine how 1) the ideological 

composition of the bench; 2) the propensity of court involvement in a given policy 

area; 3) the disposition of court decisions in a given policy area; and 4) judicial 

institutional rules shape judicial-legislative relations and subsequently influence 

bill introductions and policy enactments by state legislatures.  By examining HMO 

regulation and education policy in the American states during the 1990s, I find 

evidence that judicial influence does impact legislative policymaking, in both 

introduction and enactment stage, across both policy areas.   Education policy 

demonstrates a stronger judicial impact than HMO regulation.  While traditional 

scholarship has depicted the judicial branch as having minimal impact on policy 

formation, and subsequently social change, the findings of this study suggest that 

we have overlooked an important policymaking role of the judicial branch. 

Furthermore, state policy research has not given adequate attention to judicial 

influence as an explanation for policy formation in the American states.   
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CHAPTER 1 
INTRODUCTION 
 

State legislatures introduce, on average, 3637 bills on education and 108 

HMO (health maintenance organization) regulatory bills in one year.  State 

supreme courts, adjudicate an average of 74 education cases per year and about 

5 cases involving HMO regulation.  This dissertation asks if the courts’ role in our 

system of separation of powers and checks and balances impacts the amount of 

legislative activity.  Stated differently, how many bill proposals and bill 

enactments would exist if courts were not a part of the policy process?  This 

dissertation also asks whether the courts’ role impacts the type of policy that 

legislatures make.  Do the “checks” afforded to the judiciary allow state courts of 

last resort to play a much more integral role in the policy process?   Despite the 

importance of these questions, the extent to which state supreme courts 

influence public policy remains elusive.   

Much of what we know is from a judicial lens that views courts as 

respondents in a policy process, whereas the other branches are conceptualized 

as the petitioner, or active player.   Accordingly, courts react to what the 

legislative and executive branch initiates. This perspective places courts outside 

of the policy arena and imputes awesome powers on legislative policymaking.  In 

this way, courts are secondary actors and are pulled into the policy arena only by 

virtue of legislative action.  Such studies assume the legislative and executive 

branches are free to ignore the system of checks and balances.  The underlying 
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logic of these studies is that litigants must oppose legislative or executive action 

before courts can influence policy. With few exceptions (Marks 1989; Hausseger 

and Baum 1999; Flemming 2004), the focus of scholarly attention has been on 

court decisions.   According to this predominant theory of courts as policymakers, 

the legislature passes a law, a litigant challenges the law, and the court makes a 

decision about the law. 

 A sea of literature, much of which has emerged over the past decade, 

casts doubt on the narrow view of courts as respondents in the policy process.  

This body of work addresses the shortcomings of the traditional view of courts 

and policy through an examination of courts and policymaking within the context 

of checks and balances.  Accordingly, courts are treated as an equal player in 

the policy process: an active player or petitioner.  Moreover, studies of judicial-

legislative relations in the policy arena have ignored the introduction stage of the 

policy process.    Despite the benefits of such studies, scholars have not yet 

investigated the extent to which legislatures alter outcomes in anticipation of 

judicial behavior.  Fundamentally, research that treats courts as active players in 

both the introduction and enactment stages of lawmaking has not been 

conducted.   Examination of courts in the policymaking process from an inter-

branch perspective allows scholars to assess the impact of institutional and 

constitutional designs on the overall policy process. 

The purpose of this study is to examine the role of courts from the 

perspective that courts are players in the policymaking process.   Thus, courts do 
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not only play the role of a respondent role but also a petitioner.  Courts petition 

legislatures to alter policy before it becomes law and they do this, as I will argue, 

through a variety of signals and mechanisms.  Hence attention is focused on the 

introduction and enactment of two types of policy (i.e., education and HMO 

regulation). The primary argument forwarded is that the system of checks and 

balances, which affords courts the power of judicial review and statutory 

interpretation, provides means, motive, and opportunity for courts to influence the 

legislative policy process.  Thus, a state supreme court makes policy through its 

docket, prior decisions and disposition, and fundamentally, through the likelihood 

of intervention in the policymaking process.  Through these means, courts are 

petitioners in both the introduction and enactment stage of the process, which 

induces legislatures to alter policy output.   

 Political science has not ignored the idea that courts influence policy, or 

that courts have a policymaking role (e.g. Dahl 1957; Rosenberg 1991).  One of 

the classic debates in democratic theory concerns the proper role of the judicial 

branch in policymaking. Normative theorists who advocate judicial restraint argue 

that courts should stay out of the lawmaking process unless absolutely 

necessary (Graglia 1982; Brubaker 1984). These scholars argue for judicial 

restraint partly based on the assertion that the judicial branch should be 

deferential to the more democratic branches of government, particularly those 

that are popularly elected (Dworkin 1977, pp. 142-143).  Alternatively, advocates 

of judicial activism argue that “the majority must be restrained to protect 



15 

individual rights” and, “no man should be judge in his own cause” (Dworkin 1977, 

p. 142).   In this way, it is the responsibility of the judicial branch to protect 

minority interests.  Judicial influence on public policy, it follows, is essential for 

the maintenance and stability of democracy itself.   

 Normative questions about whether the judicial branch should have an 

integral role in policymaking frame any discussion about the extent that courts 

are willing, and in fact do have a role in policymaking.   Since Robert Dahl’s 1957 

examination of the United States Supreme Court’s (USSC) role in national 

policymaking, scholars have generally agreed that courts do have a policymaking 

role (Wasby 1970; Canon 1973, 1974; Peltason 1974; Roman 1974; Baum 1977; 

Comb 1982; Johnson and Canon 1984; Songer 1987; Reid 1988; Marshall 1989; 

Glick 1994; Brace and Langer 2001).  The extent to which this role is either 

majoritarian or counter majoritarian in nature has been a matter of debate 

through the years (e.g., Dahl 1957; Funston 1975; Mishler and Sheehan 1993; 

Norputh et al. 1994).  Also a matter of debate is whether and to what extent court 

decisions induce changes in political and social behavior, and thus make policy.  

Here the evidence is equally controversial.  Some scholars argue court decisions 

impact public policy, regardless of whether the decision is viewed as majoritarian 

or countermajoritarian (Kuklinski and Stanga 1979; Franklin and Kosaki 1989; 

Mondak 1994; Mooney and Lee 1995; Haider-Markel and Meier 1996; Hoekstra 

and Segal 1996; Mondak and Smithey 1997; Durr et al 2000; Hoekstra 2000).  

Other scholarship argues that courts do not impact policy.  Perhaps the most 
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notable study is Gerald Rosenberg’s Hollow Hope (1991).  He finds that the 

Warren and early Burger Courts were not the great instruments of social change 

as many believed.  Instead, he argues that social change via the courts occurred 

mainly when other political and social forces were already moving towards 

change.  Thus, he paints a “sobering” review of real Court impact during the 

1950s through the 1970s.  As state supreme courts continue to play a larger role 

in the political process (e.g., election decisions, education policy, etc…), the 

normative debates about the role of the judiciary in the policy process will ensue 

and questions about how court decisions impact policy will continue.   

Despite the importance of both sets of inquiries, a fundamental part of the 

story is missing and has yet to be examined systematically.  Do courts influence 

the decision to introduce and enact policy? In other words, do courts play a role 

in the policy process by virtue of the likelihood courts can intervene vis-à-vis 

judicial review or statutory interpretation?  Do courts signal the other branches of 

government that such policy would not be treated favorably if passed by the 

legislative branch and challenged before the court?  Fundamentally, do state 

legislatures act as if state supreme courts’ power is preemptory?

In recent years scholars have begun to consider this alternative 

conception of judicial influence (Shipan 1997; Langer and Brace forthcoming).  

The research places courts at the “front end”, or the enactment stage of policy-

making (Shipan 1997), as opposed to the traditional, reactionary or respondent 

conception of judicial policymaking.    The notion follows from the idea that 
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policymakers (legislatures) in the enactment stage consider the institutional 

constraints that could affect the policy outcome.  Based on these constraints, the 

legislature structures its policy decisions to maximize political advantage for the 

future.  The ideological composition of courts has been considered one such 

institutional constraint, or signal (Langer and Brace forthcoming).  Thus, 

policymakers may consider the ideological “mood” of courts to determine whether 

judicial intervention is likely to occur if some policy is enacted.  Courts, in this 

way, serve as reference points for legislatures and are treated as important 

actors in policy formation.   This has been labeled as a “preemptive” power of 

courts, and serves as the theoretical motivation for this study.  

 To date, studies of “preemptive court influence on policy” have not 

systematically examined both stages of the policy process (i.e. bill introduction 

and bill enactment).  As a result, the extent to which legislative-judicial relations 

impact both stages of the policy process remains elusive.  It might be that courts 

impact legislative policy in the introduction stage of the process.  If so, 

examination of enactment stage alone might lead to inaccurate conclusions 

about the court’s role in the legislative policy process.  Moreover, courts may 

shape policy in both the introductory and enactment stage, which would mean 

studies typically diminish the role courts play in the policy process. 

Furthermore, extant literature has not considered a court’s prior 

dispositions and docket as signals for likely court intervention in a given policy 

area and likely court reaction in that policy area.   Both are critical reference 
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points, presumably utilized by the legislative branch during the policy making 

process of introduction and enactment.  This study posits that the ideological 

tenor of the court, the disposition of the court in given policy areas, and the 

amount of attention the court devotes to a given policy area, are three ways that 

courts play a preemptive role in the policy process.   Heretofore, scholars have 

not examined these court activities as important elements in the policymaking 

process. 

In some ways the legislative motivation to appease state supreme courts is 

obvious.  However, to understand the impact courts have in the policymaking 

process it is necessary to discuss the policymaking process itself. 

 

1.1      The Policymaking Process 

An understanding of how and why courts might impact policy in the 

introductory and enactment stages starts with some basic knowledge about 

policy formation and the dynamics of the policymaking process. Given that my 

questions are addressed in the context of American state government, I explain 

the sub-national policy process.   

There are many different theories as to how policymaking happens.  

However, there is general consensus that the policymaking process reflects 

multiple stages.  Traditionally, scholars have identified the first stage of 

policymaking as an “agenda setting” stage.  James E. Anderson describes 

agenda setting as occurring when a public problem becomes an “issue”, or a 
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matter that requires governmental attention (2000, 93).  Similarly, B. Guy Peters 

observes that a societal problem becomes part of the agenda when the problem 

has been accepted, “as one member of the set of problems deemed amendable 

to public action and worthy of the attention of policymakers” (1993, 41). In other 

words, agenda setting occurs when there is public or legislative agreement that 

the issue is indeed a problem.  The agenda setting stage, therefore, can be 

understood to incorporate the initial activities of the policymaking process 

whereby some problem, or issue, comes into the attention of a legislature and 

prompts some legislative activity. 

Other scholars have debated the question of how an issue reaches the 

policymaking agenda.  On one hand, John Kingdon (1985) argues that three 

streams of activity (i.e., problems, proposals, and politics) occur in the agenda 

setting stage.  These activities occasionally converge to open a “policy window” 

in which some matters are permitted to reach the governmental agenda.  For the 

most part, Kingdon approaches agenda setting from a “garbage can model” 

(Cohen et al. 1972).  In this way, preferences and solutions are problematic, and 

participation is fluid.  He identifies that elected officials have most influence over 

creating agenda issues, while experts in the bureaucracy have the most 

influence over the policy alternatives.  Interest groups are also more influential 

over policy alternatives, as opposed to getting an item on the agenda.  

Ultimately, however, Kingdon concludes that no one group or actor dominates 
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agenda setting.  The process is both contingent and in a pluralistic sense, 

relatively stable.  

Alternatively, Frank Baumgartner and Bryan D. Jones (1993) posit the 

American political agenda is marked by long periods of stability and shorter 

periods of dramatic change.  When a shift occurs from stability to change or vice 

versa, they refer to this as a “punctuated equilibrium model” of policy change. 

Institutions create the structures that promote stability.  In this way, a policy 

subsystem can shelter itself from new ideas and policy competition.  The agenda 

becomes re-defined, or changes, “when forces outside of the policy subsystem 

mobilize and challenge the existing subsystem” (Cohen 1994, p. 1165).  Simply 

put, policymakers work to change the image of a policy issue, which 

subsequently interacts with existing policy venues to create new ones.  The 

equilibrium of the policymaking system shifts from stability to change as new 

policy venues gain momentum.   

Other well-known theories of agenda setting include the idea of an open-

systems framework  in which items become part of the policymaking agenda 

when mass political behavior (mediated by governmental institutions and elites) 

begins to reflect socioeconomic conditions (Hofferbert 1974).  This theory of 

policymaking does not take into account intergovernmental relations, or individual 

level behavior.  An alternative idea is that rational actors within institutions create 

the policymaking agenda (Kiser and Ostrom 1982; March and Olsen 1984; Moe 

1984).  Accordingly, agenda setting is a result of institutional rules, the nature of 
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the public good, and the attributes of a community.  Items are placed on the 

agenda in direct relation to the preferences of key individual actors, as well as 

according to  the rules dictated by the situation.   Finally is an “advocacy 

coalition” framework of policy change (Sabatier 1988).  In this framework, agenda 

setting occurs as a function of competition between coalitions of policy seekers.  

Policy choices are affected by socioeconomic conditions, and issues are 

screened (i.e. what gets on the agenda and what does not) by the stable social 

parameters and constitutional rules.  In this dissertation, I conceptualize agenda-

setting as a process that incorporates bill introductions, which constitutes the first 

stage of the policymaking process. Furthermore I argue that agenda-setting is a 

function of institutional preferences, institutional interactions, and public opinion 

The agenda-setting process begins the introductory stage of policymaking.  

There are some formal mechanisms that govern this first stage of policymaking.  

Figure 1.1 illustrates the formal process whereby a bill is introduced in state 

legislatures.  Generally speaking, any state legislator can introduce a bill.  An 

idea emerges, albeit from an interest group, constituent, business, or the 

legislator personally.  Subsequently, a legislator, being the only actor with the 

legal power to bring an idea into the legislative forum, must decide to sponsor the 

legislation.  At this point, the bill is sent for formal drafting, where it is then given 

a title, number, and formal sponsorship.  When a bill is formally read before the 

legislative body, it is considered Introduced.  
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Although there is no consensus on a single theory of agenda setting, there is 

uniform agreement in the policy literature that an issue must become part of the 

legislative agenda before it can be acted upon and before policy can be formed. 

Thus, any empirical study that examines policymaking would be incomplete 

without consideration of both the agenda setting stage as well as the policy 

adoption stage.   

The second stage of policymaking is generally referred to in the literature as 

“policy formulation” or “policy adoption.”  In this way, scholars have separately 

considered those policymaking activities that concern a problem or issue 

becoming part of the legislative agenda, versus those activities involved in 

creating alternative solutions and adopting a new policy.  Although some 

scholars have considered policy formulation and adoption as distinct stages of 

policymaking (Anderson 2000), most do not.  Once a problem becomes part of 

the policymaking agenda, policymakers must then take a more “narrow” 

consideration of the problem, as well as organize a plan of action to “rectify the 

problem” (Peters 1993, 41).  This stage of policymaking, like agenda setting, can 

be affected by institutional arrangements, such as committee structures and 

formal rules, as well as individual values, party identification, constituent 

interests, or public opinion.   

Generally speaking, the policy adoption stage in the American states closely 

resembles the process that occurs in Congress.  A bill is introduced in one 

chamber, and then is referred to committee.  The committee process may or may 
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not include referral to subcommittee or conference committee.  After committee 

action, floor debate and bill consideration is scheduled.  At this point, a bill may 

be passed (with or without amendments).  If the bill is passed, it then goes 

through the same process in the other chamber.  If amendments are made to the 

bill, the original chamber must concur.  Upon final passage in both chambers, the 

bill goes to the Governor for approval.  If the governor does not veto the bill, it 

becomes law.  Figure 1.2 illustrates this process. 

Some differences do exist between the U.S. Congress and the states in the 

legislative policy adoption process.  Although data do not yet exist to catalogue 

the extent of all differences, some preliminary summations have been made 

(Hamm and Squire 2001)1. First, the American states vary in terms of committee 

referral.  In Congress, the Speaker of the House refers a proposal to committee 

(without appeal), as well as the presiding officer of the Senate (with appeal).  

Hamm and Squire describe the differences among the states: 

A major difference is that in roughly one-third of the chambers the 
presiding officer does not make the referral.  In a majority of these 
chambers the decision is made by another legislative leader—
president pro tem, speaker pro tem, or majority leader.  In nine 
chambers a committee (e.g., rules or committee on committees) 
makes the decision while the final decision is made by the clerk in 
the Virginia Senate and by the clerk with direction from the speaker 
in the Virginia House.  Only in the Maine House and Senate do the 
entire membership vote on the initial referral (ASLCS and NCSL 
1998, Table 96-3.5).  Another major difference with the process in 
the U.S. House is that the legislative chamber may vote to change 
the referral in approximately 60 percent of the state legislatures 
involved a recent survey, while the leadership, be it the presiding 

 
1 Also see studies by Hamm and Moncrief (1982); Moncrief et al (1992); Moncrief (1999); and 
Martarano et al (2000).   
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officer or someone else, can do it in 36 chambers.  Only in a 
handful of state legislative chambers (e.g., Colorado House, Iowa 
Senate, and Pennsylvania House and Senate) is it not possible to 
alter the final referral (ASLCS and NCSL 1998, 3-17 and Table 98-
3.8). (2001, p. 29-30) 

 
Other variation among the states in the policy adoption process includes 

floor procedures.  One difference is that in about two-thirds of chambers some 

intermediate group or person has discretion over constructing the floor calendar, 

while in the others the calendar is constructed chronologically by order of 

introduction or report from committee.  Another difference is that two-thirds of 

chambers operate with multiple calendars, while the rest do not (Martorano, 

Hamm, and Hedlund, 2000).  Variation also exists among the procedures for floor 

amendment.  Hardly any state legislatures limit amendment rights to the extent of 

Congress.  Debate can be limited in two-thirds of state legislatures, and the 

criteria of which amendments can be offered also can vary across states 

(Martorano, Hamm, and Hedlund, 2000).  These differences can help shed light 

on how institutional rules shape policymaking.  For the purposes of this 

dissertation, I consider one fundamental difference that encompasses the 

aforementioned distinctions across states—difficulty in bill passage 

It is integral to understand why it is necessary to examine both stages of the 

policy process; they are both important independently but also in conjunction with 

one another.    As stated before, the agenda setting stage is important because 

until an item is placed on the agenda, it cannot be considered for policymaking 

activity. If we were to examine only those items that were enacted into law, we 
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would miss the political process that creates the pool from which legislatures 

choose to enact policy.   The policy formation stage is important in that solutions 

are created for policy problems.  The two stages of policymaking are also 

intrinsically linked.  B. Guy Peters describes this connection: 

 These two stages are also linked because in many ways it is 
necessary to have a solution before an issue is accepted on the 
agenda.  In addition, the manner in which an issue is brought to the 
agenda determines the kids of solutions that will be developed to 
the solved the problem. (1993, 41) 

 

It is also of import to recall that, while the two stages are linked, they each serve 

a distinct role in the policymaking process and can involve different actors and 

procedural rules. 

Thus, any study of the policymaking process is incomplete without 

examination of all stages.  In this dissertation, I posit that legislative policymaking 

is best depicted in two stages:  bill introduction (agenda-setting) and bill 

enactment (policy formulation/ adoption).  By examining the role of courts in both 

stages of the policy process, I offer a more complete picture of legislative 

policymaking than previous studies have done.   

 
1.2 Institutional Roles in the Policy Process 

 Another component for understanding how courts impact policymaking is 

to understand the institutional design of policymaking.  By this, I mean that one 

can only understand the judicial role in policymaking by understanding the 

legislative and executive policymaking roles, as well.   
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The legislative branch has an obvious fundamental role in policymaking.  

Anderson (2000) writes: “The easy response to the question, ‘What do 

legislatures do? is that they legislate- that is, they are engaged in the central 

political tasks of lawmaking and policy formation in a political system” (52).  

Legislatures are given constitutional prescription for introducing and enacting 

policy.  Additionally, the committee and subcommittee systems across state 

legislatures (like Congress), as well as legislative rules, provide these institutions 

with policy specialists.  These specializations give legislators opportunity to have 

more influence in some policy areas than others.  Essentially, legislative 

influence on policymaking can vary according to policy type.  Legislative 

influence may also vary according to the amount of staff assistance afforded a 

legislature.   Extensive staff assistance can increase the “policymaking capacity” 

of a legislature which serves to “reduce its dependency upon others” (Anderson 

2000, 53).  Thus, the institutional variance among state legislatures can affect the 

policymaking capability of a legislature, and subsequently, affects the 

policymaking role of the institution.   

Although the legislative branch is given formal designation as the primary 

arena for policymaking, the legislature does not (cannot) act independently.  The 

executive branch is also given constitutional authority in policymaking.  The 

agenda setting powers of the executive branch include the authority for policy 

recommendation.  Policy recommendation primarily occurs in the gubernatorial 

inaugural address or the “state of the state” message.  However, it can also 
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occur via the formal powers of the governor to call a special legislative session, 

in which a governor may capture the agenda and turn the spotlight to a specific 

issue.  Another executive role in policymaking comes with the ability of the 

executive to influence the process substantially via its public role.  An executive 

that urges, persuades, and appeals to the public can greatly increase his/ her 

policymaking role.   

The executive also possesses formal powers in the policy enactment stage.  

In about half of all states, governors may bypass a legislature to enact policy via 

executive order (Rosenthal 1990, p. 7).  The executive branch is also given the 

constitutional provision of veto power.  This serves as an obvious check on 

legislative power in the policymaking process.  The role of the executive branch, 

although secondary to the legislature, is a notable one.  However, this 

dissertation will focus on legislative-judicial relations and how policy is affected.  I 

consider the governor only in the sense that h/she must sign the bill into law.  

Chapter 3 offers a more detailed explanation of how the executive branch factors 

into this relationship.  A thorough inclusion of the executive branch, however, will 

be the subject of future research. 

The judiciary is also an important consideration within the institutional design 

of policymaking.  Often, this role is overlooked in the context of making public 

policy.  In the exercise of both judicial review and statutory interpretation, courts 

can greatly affect the nature and content of public policy (Anderson 2000, 60).  

Judicial review is the power of the courts to review laws and actions by the 
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legislative and executive branches to determine their constitutionality.  This 

power also includes the ability of the courts to invalidate laws that are found to be 

at odds with constitutional law.  The degree to which courts, particularly, state 

supreme courts, exercise its powers of judicial review, varies across the 

American states and policy (Fino 1987; Sheldon 1987; Glick 1991; Emmert 1992; 

for a complete examination of the evidence see Langer 2002).   Langer (2002) 

reported that during 1970-1993, state supreme courts decided the constitutional 

fate of more than 400 laws within only four areas of law.  Thus, this variance 

among the state supreme courts by no means reduces their capacity for 

impacting public policy. 

Statutory interpretation is the power of the judicial branch to “interpret and 

decide the meaning of the statutory provisions that are ambiguously or unclearly 

stated and open to conflicting interpretations” (Anderson 2000, 60).  Thus, it falls 

on the courts to determine what a law should mean, and effectively, whose policy 

preference will be validated.  This is also a powerful policymaking tool in the 

sense that courts can alter the original intent of a policy that is passed, or even 

skew the anticipated impact of a policy.   

By virtue of these powers, the judicial branch has an obvious, although often 

understated, role in making policy.  Specifically, courts have a fundamental 

impact after policy is passed and laws are challenged in a judicial forum.  The 

institutional design of policymaking, however, suggests that courts could have an 

impact on policy before it is brought into a judicial forum.  The anticipated 
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reaction that courts could have on policy when it is brought before them factors 

into legislative considerations as policy is introduced and enacted.  Legislatures 

consider, among other things, whether and to what extent courts would alter the 

policy that they pass.  Thus, the policymaking process itself fundamentally affects 

legislative-judicial relations.  There will be greater discussion of legislative-judicial 

relations, and how this impacts legislative motivation in the policy process, in 

Chapter 3. 

 

1.3 Organization of Dissertation 

 In this dissertation, I explore the interaction between state supreme courts 

and state legislatures.  I assess whether state supreme courts exert a preemptive 

influence when state legislatures introduce and enact state policy.  Examination 

of both the introduction and enactment stages permits systematic evaluation of 

whether or not, and to what extent, legislative behavior vis-à-vis courts differs in 

these two stages.  Moreover, studying these two stages of the policy process can 

advance a more complete understanding of the role courts play in policymaking. 

Ultimately, this dissertation asks the question:  What is the impact of state 

supreme courts on the policymaking process? As I noted earlier, I expect that the 

disposition of state courts of last resort, as well as their propensity for 

involvement will influence the legislative policymaking process.  Ultimately, I 

expect that state supreme courts will have a preemptive influence on legislatures 

as they introduce and enact policy.  Finally, I expect that the extent of the impact, 
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as well as the magnitude of the impact, will be more pronounced in education 

policy compared to HMO regulation.  I also argue the impact of state supreme 

courts on legislative action will vary across policies in the introduction and 

enactment stages of policymaking.   Courts will play a greater role in shaping 

HMO regulatory policy in the introduction stage compared to education policy.   

Conversely, the impact of state supreme courts on enactment of education policy 

will be greater compared to HMO regulatory policy.   

 In this chapter, I have identified the fundamental question that prompts 

this study along with the normative and scientific debates surrounding this 

question.  Additionally, I have outlined the crux of my argument about the 

preemptive role of courts in the policymaking process.  In so doing, I also have 

summarized my overall expectations.  The policy making role of courts also has 

been defined within the context of the two stages of the legislative policy process.  

In the chapter that follows, I provide a summary of the literature on the policy 

role of courts and policy adoption.  In chapter 3, I offer my theory about the 

preemptive role of courts.  I begin with the motivations of each branch in the 

policy process and move to a discussion about how each branch interacts with 

the other.  I explore how these interactions impact state supreme courts’ role in 

the policy process.  Finally, I set forth my expectations regarding the empirical 

tests of my theory. 

In Chapter 4, I describe the data and methodology used in my analysis.  This 

includes a discussion about why I selected the two policy areas and the time 



31 

frame, as well as how I collected, and coded data from both state legislative 

agendas (introduced and enacted statutes) and state supreme court dockets 

(cases).  In this chapter, I also address the importance of studying two distinct 

policy areas, over ten years, across the institutional variation present in the 

American states.  Finally, I describe the methodology used for my analyses and 

address any concerns. Specifically, I employ a longitudinal, systematic analysis 

of policy in the American states in both the introduction and enactment stages of 

policymaking.  My study examines all fifty states for the period 1990 to 1999, 

which includes 37,886 legislative introductions, 7,387 legislative enactments, and 

703 state supreme court cases.  State legislative policy and court decisions are 

examined in two policy areas: H.M.O. regulation and education.    

Chapter 5 presents and discusses the findings of the analyses across the 

HMO policy, while Chapter 6 presents the findings across education policy.   In 

both chapters I describe both the statistical and substantive impact of my 

analysis.  Chapter 7 concludes with a discussion about how, and under what 

conditions, state supreme courts exert a preemptive role in the policymaking 

process.  I also make comparisons across the two policy areas, as well as 

between both stages of policymaking. 
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Idea

Legislator 
decides to 
sponsor

No Action

Idea sent 
for formal 
draft

Bill is 
drafted

Bill is given 
Title, 
Number, 
and 
Sponsors/ 
Authors 
attached

BILL IS READ 
ON CHAMBER 
FLOOR/ 
INTRODUCED

No action, 
Legislator 
decides not 
to sponsor

Note:  States vary with respect to where a bill is sent to be formally drafted.  Most have a formal office or 
bureau that serves to draft bills and to ensure legal format.  Also, although ideas may come from many 
sources, only a legislator can introduce a bill and move it through the legislative process.  While states 
generally allow that any legislator can introduce a bill, there may be limitations on the number of 
sponsors for a particular bill.

FIGURE 1.1 POLICY INTRODUCTION 
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Bill 
Introduced

Committee 
Action, 
Chamber 1

No 
Committee 
Action

Floor 
Action, 
Chamber 1

Committee 
Action, 
Chamber 2

Does not 
pass floor

Floor 
Action, 
Chamber 2

Governor 
Signs

BILL 
BECOMES 
LAW

Dies in 
Committee

Dies in 
Committee

Does not 
pass floor

Governor 
Does Not 
Sign

Note: If passed with amendments the proposed bill is returned to the original chamber.  Also if the governor vetoes 
the proposed bill a 2/3 vote from both chambers can override the veto.  For the purposes of this study, I examine 
only bills that were singed into law by governor without amendments

FIGURE 1.2 POLICY ENACTMENT 
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CHAPTER 2 
SUMMARY OF THE LITERATURE 
 

A theory of policymaking that sheds light on the role played by courts in 

the policy process can only be complete if understood in context.  Quite simply, it 

is essential to understand how scholars have traditionally studied the impact of 

courts on policymaking to understand where the notion of a preemptive 

policymaking role fits.  Also, it is equally important to know what scholars have 

said about policymaking in general, especially in regards to the kinds of factors 

that impact policy adoption.  Thus, this chapter will be devoted to reviewing the 

literature both on the court’s policymaking role as well as policy adoption 

literature.  I conclude by examining where my theory of judicial influence fits in 

and differs from the voluminous literature on this subject. 

 

2.1 The Policymaking Role of Courts 

 The idea that courts have a policy role is certainly not a novel one.  That 

courts exert influence on policy and that courts are “policymakers” has been a 

veritable given among political scientists for many decades (Pritchett 1948; Dahl 

1957).   How this role is conceived has been somewhat debated, if not 

contentious.  Specifically, scholars have thought about the court’s policymaking 

role in two ways.  First, courts have been considered policymakers by virtue of 

their decisions.  Simply put, courts hand down decisions that have policy 

consequences.  In this line of reasoning, scholars have examined the policy 
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impact of court decisions as well as the extent that court decisions have been 

implemented via the other branches.  Second, is the idea that courts have a 

policymaking role via their decision-making. Simply, justices have a role in 

making policy through the ways that they make their decisions, e.g., via their 

policy goals, preferences or, ideologies.  Accordingly, scholars have examined 

how individual justices, as well as courts as institutions, have a part in making 

policy via their concerted efforts to decide cases in a way that reflects their policy 

goals.  Although these conceptualizations are not necessarily un-complementary, 

they each do have a separate body of literature.   

Decisions 

 The notion that courts are policymakers by virtue of decisions has led 

scholars to assess the policy and behavioral impact of court decisions.  Robert 

Dahl most notably sparked this conversation in 1957 when he assessed the 

impact of the United States Supreme Court (USSC) as a national policymaker.  

Dahl concluded that the USSC was a national policymaker by virtue of its 

legitimizing role in policymaking.  Essentially, as the USSC decides cases, it 

legitimizes the policy goals of the executive and legislative branch, which are 

considered the more democratic branches of government.  The Court thus 

served as a majoritarian institution because it upheld majoritarian preferences 

presumably represented by the other branches.  In Dahl’s assessment of 

whether the USSC served as a majoritarian or countermajoritarian institution, 

Dahl argued that Congress often revised the statutory decisions made by the 
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USSC.  Consequently, the Court either legitimized congressional actions or 

Congress redefined congressional actions to comply with the Court.  Thus in 

many ways, the impact of Court decisions is directly related to the degree to 

which compliance with those decisions exists.    

 The literature on court compliance generally falls into four categories:  1) 

lower court compliance with higher court decisions; 2) legislative compliance with 

court decisions; 3) administrative/ bureaucratic compliance with court decisions; 

and finally 4) public compliance with court decisions (overall impact 

assessments).2

Prior to the 1950’s, scholars generally conceded that a hierarchical model 

of judicial impact existed to describe lower court compliance with higher court 

decisions (Reid 1988).  As Gruhl describes, a judicial pyramid exists in which the 

USSC developed policies that lower federal courts and state courts complied 

without question (1980).  This described how lower courts confirmed the 

policymaking role of higher courts, particularly when there was little or no 

controversy.  In this way, there was little if any need to study lower courts since 

policy was made predominantly by the USSC and was affirmed by complete 

compliance.  The idea that lower courts would not always comply with USSC 

“mandates” was given some discussion, but was treated as a “procedural 

problem” that did not truly warrant concern (Harvard Law Review 1954).   

 
2 Other scholars have notably categorized this literature in other ways.  Specifically, Johnson and 
Canon (1984) organized impact literature on the basis of impact populations, or those populations 
whose responses to judicial decisions might be distinct.  Their organizational scheme is to be 
commended and lends structure for my discussion. 
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This view of complete compliance became unpopular when scholars such 

as Peltason (1955), Murphy (1959), and Shapiro (1968) argued for its inaccuracy 

by introducing the notion of administrative constraints on USSC decision-making.  

Essentially, courts could not effectively implement their decisions without 

administrative and bureaucratic compliance.  Others argued that the policy role of 

the USSC was exaggerated in light of the small amount of cases heard by it.  

Given that lower courts hand down decisions on many more cases, they 

ultimately establish policy in many areas where the USSC does not hear a case 

nor review lower courts decisions (Vines 1963; Vines and Richardson 1970; 

Howard 1973).  In this way, both the USSC and lower courts have an important 

function as policymakers.  Baum (1978) argued that USSC decisions often have 

little effect on judges and other officials in the legal system. John Gruhl also 

examined whether decisions from federal circuit courts and district courts, as well 

as state supreme courts complied with a USSC decision that revised libel law 

(1980; 1982).  He determined that 88 percent of the time the lower court’s ruling 

complied, thus the hierarchical notion of judicial impact was accurate albeit 

limited.3 In 1987, Donald Songer found similarly high levels of compliance 

between federal courts of appeals and the USSC.  More recently, scholars have 

examined compliance through a principal-agent lens (see Songer, Segal and 

Cameron 1994; Kilwein and Brisbin 1997).   
 
3 This figure is derived as an average of findings reported in two articles:  1980.  “The Supreme 
Court’s Impact on the Law of Libel:  Compliance by Lower Federal Courts”.  WPQ 33 (4):  502-
519 and 1982. “Patterns of Compliance with United States Supreme Court Rulings:  The Case of 
Libel in Federal Courts of Appeals and State Supreme Courts.”  Publius 12:  109-126.  As 
reported by Reid (1988). 
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Overall, much debate over the degree to which lower courts comply with 

USSC decisions continues.  Much of this debate pertains to how scholars 

conceptualize compliance. For example, some scholars consider whether or not 

lower courts apply the same precedent, others consider the application of the 

same standard of review.  Moreover, how these concepts are measured 

contributes to the mixed findings.  In short, scholars agree that courts impact 

policy through compliance and non-compliance of other court decisions, but little 

consensus exists over the degree to which compliance occurs. 

 A second area of compliance literature examines the relationship between 

court decisions and legislative response and compliance.  Predominantly, the 

research examines Congressional response to USSC decisions.  Many scholars 

have concluded that Congress often revises statutory construction by the USSC 

(Dahl 1957; Ulmer 1960; Murphy 1962; Krislov 1963; Stumpf 1965; Handberg 

and Hill 1980), and thereby reduces the policy role of courts.  Still others contend 

that “only six to nine Constitutional amendments have overturned specific Court 

rulings” and that many efforts to overturn specific rulings have been blocked, as 

well as attempts to curtail the appellate powers of the USSC (Marshall 1989, p. 

493).  In the states, scholars have looked at the areas of civil rights (Wasby 

1970; Peltason 1974; Combs 1982) and abortion (Romans 1974; Wilkes 1975; 

Hansen 1980; Johnson and Canon 1984).  State legislatures, particularly in the 

South, were notorious for creating caveats to civil rights rulings.  State 
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legislatures complied with Roe v. Wade (1973) by striking down abortion laws, 

but responded with legislation that restricted abortion. 

 A third body of literature has emerged in which scholars have investigated 

the impact of court decisions on administrative decisions. Specifically, this 

research explores the extent to which administrative agencies have implemented 

court decisions (see Canon 1991).  This work primarily centers on USSC 

decisions, and the results have generally been mixed.   On one hand, scholars 

have found support that state and local administrative agencies comply (Way 

1968; Wasby 1970; Canon 1977; Johnson 1979).  Spriggs has provided the most 

thorough assessment of federal bureaucratic compliance.  Spriggs researched 

229 USSC decisions to ascertain their level of federal bureaucratic compliance 

(these opinions reversed or remanded federal agency action between 1953 and 

1990).  He argues that these institutions generally comply with USSC policy and 

only exhibit “narrow compliance” 6.8 percent of the time (1996; 1997, p. 582).    

Alternatively, scholars have found evidence of noncompliance (Sorauf 

1959; Peltason 1961; Medalie, Zeitz, and Alexander 1968; Shapiro 1968; Milner 

1971; Rodgers and Bullock 1976).  Noncompliance has been typically associated 

with the saliency of issues with local and state agencies and bureaucracies 

(Spriggs 1997).   Some specific examples of noncompliance pertain to 

desegregation rulings (Rodgers and Bullock 1976) as well as issues regarding 

criminal justice (Medalie, Zeitz, and Alexander 1968; Milner 1971; Canon 1974; 

Romans 1974; Wilkes 1975). State administrative agencies, such as local 
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government and school boards, exhibited notable non-compliance in the areas of 

school prayer (Patric 1957; Sorauf 1959; Birkby 1966; Johnson 1967; Way 1968; 

Muir 1973) and redistricting (Graham 1991).  Commonly, the message given by 

this research is that court decisions in themselves do not create automatic 

compliance or have broad policy impact. 

 Generally, administrative or bureaucratic compliance research focuses on 

the response of governmental institutions.  Examination of other organizational 

response to court decisions falls into larger studies of overall public compliance 

with court decisions.  However, there are a few notable exceptions.  These 

include Edelman’s (1990; 1992) research on due process and civil rights law, as 

well as Gould’s (2001) examination of hate speech law in higher institutions of 

learning. 

Lastly, some scholarship examines public compliance with court decision 

and the overall impact of court decisions on political, social, cultural, factors.  

This research tends to focus primarily on one specific decision or issue area.  For 

example scholars have examined the impact of a single court decision on school 

finance (most notably, Evans, Murray, and Schwab 1997; also, Mintrom 1993; 

Reed 1994; and Heise 1995a, 1995b).    This research shows that state supreme 

court decisions have direct and measurable consequences for the equity of 

school finance systems.  A decision by one of these courts had led to more 

funding, which resulted in greater equity across school districts. While court 

decisions can impact school equity, other research has shown that court 



41 

decisions on prison reform (Taggert 1989; Harriman and Straussman 1983; Fliter 

1996) do not have a dramatic effect on prison reform litigation. 

As noted above scholars have also focused attention on public or societal 

compliance.  Here scholars have examined the extent to which the public has 

changed its behavior in response to a court decision.  Rosenberg (1995) offered 

sound and conclusive evidence across numerous policy areas (civil rights, 

women’s rights, environment, reapportionment, and criminal rights) that the 

image of courts as harbingers of social justice was mostly inaccurate.  Another 

question that falls into this category became not so much a measurement of 

compliance but an inquiry into why some decisions have higher levels of 

compliance and implementation than others (Wasby 1970; Kluger 1975; Johnson 

and Canon 1984; Marshall 1989; Rosenberg 1991; Canon and Johnson 1999).  

This research has tried to explain how and when court decisions would take on 

broader meaning and have greatest impact.    

Overall the literature on compliance demonstrates that courts can impact 

the behavior of other branches, administrative agencies, and society; the jury is 

still out, however, regarding the extent to which compliance exists across these 

entities as well as across policy areas.  The mixed results in this area, as noted 

above, are in large part due to differences in measurement and 

conceptualization.   

Despite the contentions in the compliance literature, the general theme is 

that courts can matter in the policy process. Ultimately, compliance or 
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noncompliance with court decisions still shapes policy.  This conceptualization of 

courts as policymakers, however, depicts the courts as only respondents in the 

process.  As we will see, an important role of courts in the policy process also 

considers a preemptive role in which courts also influence policy before hearing a 

case. First, however, it is important to assess the literature on how courts also 

make policy vis-à-vis the factors that affect its decision making.  How and why 

decisions are made can thus impact the policy process. 

Decision-Making 

 As discussed earlier, judicial behaviorists have equated judicial 

policymaking with judicial decision-making.  Thus, courts are considered to have 

policy impact as a result of how and why decisions are made.  From this 

literature review we gain a better understanding of the primary theories of judicial 

behavior.  Why is this important given that my focus is on how courts influence 

legislative behavior?  

The first rationale has already been stated.  Specifically, a traditional 

conception of court influence on policy comes from not only the idea that judicial 

decisions impact policy, but also the idea that the manner in which courts make 

decisions influences policy.  Stated differently, scholars have identified that as 

justices make decisions, they intentionally make policy via their policy goals.  In 

this way, it is important to understand judicial behavior to understand the entire 

picture of judicial policymaking. 
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The second reason is that to understand why the legislature would 

consider courts when making policy, which is my main argument, it is important 

to understand the dominant theories of judicial decision-making. Ultimately, if 

courts behave in a manner that indicates judicial behavior is a function of only 

laws, constitutions, and stare decisis, and that the court can behave 

independently from other branches, the public, and the institutional rules, then 

seemingly the policymaking role of courts is limited to case decisions. The 

legislative branch when considering adoption of policy would have little reason to 

pay attention to courts.  However, the literature below raises serious doubts 

about the notion that courts can and do act without consideration of the actions 

by other branches.  Rather, the other branches, and other actors, create checks 

on the court that force courts to make decisions within the context of a political 

environment.  It follows that the legislative branch must operate within this same 

political environment whereby courts, and other actors, place checks on 

legislative behavior.  It is thus important to identify these constraints which 

emerge from the various theories of judicial behavior.   

For the purposes of this dissertation, I consider four bodies of work that 

offer theories about judicial behavior.  This extant literature can be categorized 

as follows:  attitudinal model; strategic models; public opinion models; and 

institutional rules model of judicial behavior.  Below I summarize the main 

findings in each category. 
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Logically, if justices have policy goals in mind when adjudicating cases, 

they are making and choosing policy via their decisions.  This specifically points 

to a model of judicial decision-making whereby justices use their own policy 

preferences as a gauge.   This idea that justices are policymakers in their 

decision-making stems from C. Herman Pritchett’s The Roosevelt Court (1948). 

Here Pritchett argued that USSC justices were primarily motivated by their own 

policy preferences.  Later work by Segal and Spaeth’s The Supreme Court and 

the Attitudinal Model (1993) makes Pritchett’s fundamental idea about 

preferences the predominant theory of judicial decision making.   Segal and 

Spaeth offered comprehensive empirical support for the contention that judicial 

behavior is a function of personal policy preferences---and case facts.  Currently 

this theory is referred to as the “Attitudinal Model.”  Other scholars did much to 

further this theory, but Segal and Spaeth’s research inarguably provides the best 

support (see e.g., Schubert 1965; Rohde and Spaeth 1976; and Segal and Cover 

1989).   

 Segal and Spaeth, and the aforementioned others, find support for the 

attitudinal model by focusing on the USSC in the decision-on-the-merits stage of 

the judicial process.  Some scholars also have applied the attitudinal model to 

other courts (e.g. Baum 1977; Brace, Hall, and Langer 1998) as well as the 

agenda-setting stage of judicial process (e.g. Baum 1977; Rathjen and Spaeth 

1979, 1990).  These studies have found compelling evidence for the notion that 

judicial preferences shape judicial decisions. 
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 While predominant, the attitudinal model is not the only theory of judicial 

decision-making.  It arose in direct contrast with the idea that justices primarily 

follow legal precedent (the legal model, see e.g. Stumpf 1988).  As a result a 

debate has ensued as to whether justices adhere to precedent (stare decisis) 

when making decisions.  (see e.g., Brenner and Stier 1996; Brisbin 1996; Knight 

and Epstein 1996; Segal and Spaeth 1996; Songer and Lindquist 1996).  More 

recently, Spaeth and Segal (1999) have provided strong evidence that seemingly 

puts the debate as to whether stare decisis shapes USSC decisions to rest.   

Another conceptualization of judicial decision-making that challenges the 

attitudinal model falls into the category of a separation of powers framework.  

Specifically, there are a group of scholars who explain judicial decision-making 

and thereby judicial policymaking with a strategic model.  The notion of strategic 

decision-making by courts follows the assumption that judges are rationally 

motivated individuals who choose appropriate strategies to further their policy-

oriented goals, given the institutional constraints in which they operate.  As a 

result, justices might choose to forgo personal (or sincere) preferences in an 

effort to appease other institutions and/or avoid retaliation by other institutions, 

namely the legislative and executive branch.  In this way, institutions shape the 

extent to which judicial behavior is a function of sincere preferences.  Courts are 

thus studied within the context of a system of separation of powers and checks 

and balances.   
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 The strategic model of judicial decision-making originated with Walter 

Murphy’s Elements of Judicial Strategy (1964).  He argued that external and 

internal constraints could inhibit judicial behavior.  Many scholars have applied 

strategic accounts of judicial behavior to the USSC (Rohde 1972; Brenner 1982; 

Epstein and Knight 1998; Maltzman, Spriggs, and Wahlbeck 2000); lower federal 

courts; as well as state supreme courts (Atkins 1972; Glick and Pruet, 1986; 

Brace and Hall 1997; George 1998; Cross and Tiller 1998; Langer 2002) for 

evidence of strategic behavior.  Overall, strategic accounts of judicial decision-

making assume the same connection between courts and policy as the attitudinal 

model.  Policy is created as policy-oriented justices make decisions, albeit 

tempered by institutional constraints. 

 In addition to the idea that other governmental branches can influence 

judicial behavior, extant scholarship has also demonstrated that public opinion 

can affect (and be affected by) judicial decision-making (Marshall 1989).  Mishler 

and Sheehan (1993; 1996) have done the most extensive work on the effects of 

public opinion on the USSC, and argue that the USSC responds to public 

opinion, both as the court as a whole, as well as individual justices.  Kuklinski 

and Stanga (1979) demonstrate that California superior court judges were highly 

responsive to public opinion regarding marijuana issues.  Norpoth and Segal 

(1994) and Flemming and Wood (1997) provide evidence to the contrary, and 

assert that the connection between particularly USSC decisions and public 

opinion is overstated.  While the findings are mixed regarding whether the USSC 
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responds to public opinion, there has also been some scholarship that reflects 

the response of public opinion to court decisions.  Hoekstra and Segal (1996) 

demonstrate how local opinions can and do get influenced by USSC decisions.  

This implies that national opinion can be influenced by USSC opinion, which 

speaks again to the policymaking capacity of courts. 

 The final model of judicial decision-making discussed in this dissertation 

has to do with the institutional rules that shape courts.  This idea, of course, is 

essentially linked to a strategic conceptualization of courts.  Much of the work in 

this area has been conducted at the lower court level.  Here scholars have found 

that rules such as opinion assignment, vote order, and method of 

selection/retention all shape judicial behavior (e.g., Pinello 1995; Brace and Hall 

1997; Langer 2003).   

Fundamentally, these bodies of literature on judicial behavior demonstrate 

that sincere preferences, preferences vis-à-vis other branches of government, 

public opinion, and institutional rules can shape judicial behavior.  These various 

theories of judicial behavior ultimately embrace a conceptualization of courts as 

policymaking institutions.  What motivates courts and justices when they render 

case decisions can influence the policy made.  The motivations for judicial 

behavior ultimately influence legislative behavior.  In the section that follows, I 

consider the dominant theories of legislative behavior with respect to policy 

adoption.  What will be most notable in the literature review in this area is that 

courts are a fundamental missing component.   
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2.2 Policy Adoption Overview  

Recall this dissertation seeks to understand the role of courts both as 

policy is considered, as well as adopted (introduction and enactment stage).The 

literature on policy adoption falls primarily into five categories:  1) legislative and 

executive preferences and powers; 2) groups and public opinion; 3) economic 

and fiscal capacity; 4) demographics; 5) national/regional forces.   

The first category deals with legislative and executive preferences and 

powers.  This category captures the effects of the individual preferences of the 

legislative and executive branches.  Legislative preferences have been found to 

be a strong predictor of legislative outcomes. An entire body of literature devoted 

to creating reliable scores that explain legislative preferences exists, particularly 

at the Congressional level (McRae 1958, 1970; Clausen 1973; Kingdon 1973; 

Jackson 1974; Groseclose, Levitt, and Snyder 1999).  Some scholars have used 

interest-group scores to reflect and test the responsiveness of legislative 

preferences (Dunlap and Allen 1976; Kau and Rubin 1979; Kenski and Kenski 

1980; Peltzman 1984); others have used factor and cluster analysis (McRae 

1965; Jackson 1971; Weisberg 1972; McCrone 1977).   Poole introduced 

multidimensional unfolding techniques to predict roll-call voting (see Poole 1981; 

Poole and Smith 1983; Poole and Rosenthal 1984).  Others have used 

residualization procedures (see Carson and Oppenheimer 1984; Kalt and Zupan 
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1984).  Ultimately, this research has demonstrated a strong connection between 

legislative preferences and policy adoption. 

There has also been research to demonstrate the connection between a 

powerful executive and state policymaking.  Scholars have shown that governors 

with high approval ratings (Bernick and Wiggins 1991; Beyle 1992; Alt, Lassen, 

and Skilling 2002; Dometrius 2002) and strong institutional powers (Ferguson 

2003) can have measurable success in the legislative arena.  State attorney 

generals, another agent of the executive branch, have also been identified as 

influential actors in the legislative process, particularly in the areas of tobacco 

policy reform and education reform (Mintrom 1997; Spill, Licari, and Ray 2001).  

Thus, an executive branch that is able to effectively communicate and gain public 

support for its agenda can be a substantial part of state policymaking.  This is 

particularly true in those states where the executive is constitutionally allowed 

more leeway in the policy process. 

Michael Mintrom (1997) argues that legislative “policy entrepreneurs” also 

impact state policymaking.  Defining entrepreneurs as those “political actors who 

promote policy ideas “(p. 738), Mintrom identifies that states were significantly 

more likely to consider and approve policy innovations given the presence and 

actions of policy entrepreneurs.  There is more attention given to the 

policymaking role of policy entrepreneurs in the literature on agenda setting (i.e. 

Kingdon 1984; Polsby 1984; Baumgartner and Jones 1993).   
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A second category of research in the policy adoption literature forwards 

the idea that groups and public opinion substantially impact policy adoption.  

Theoretically, a need or desire for policy will prompt citizens to exert pressure on 

policymakers, which in turn prompts policy activity (Feiock and West 1993).  

Economic development incentives, as well as ground water protection policies 

have both been found to be correlated with measures of policy need (Feiock and 

Clingermayer 1986; Peretz 1986; Blomquist 1990). Also, scholars have found a 

strong correlation between constituency preferences and roll-call voting, as well 

as legislative responsiveness (Kuklinski 1978; Uslaner and Weber 1979; 

Erickson and Wright 1980; Schwarz, Fenmore, and Volgy 1980; Page et al. 

1984).  More directly, citizen ideology and public opinion have been linked to 

policy output in the states.  Wright, Erickson, and McIver (1987; see also Erikson, 

Wright, and McIver 1993) figure prominently into this research, building on the 

research of earlier work (see e.g. Weber and Shaffer 1972).  The work by 

Erikson, Wright, and McIver differs from other scholarship that uses national 

survey data disaggregated to subnational units (Miller and Stokes 1963; Gibson 

1989, 1992, 1995; Norrander 2000). Rather, EWM created reliable measures of 

state ideology and partisanship from pooled survey data, disaggregating them to 

state level.  Other scholars have followed their lead with influential studies that 

illustrate a connection between general state policy preferences and general 

state policy output (e.g., Hill and Hinton-Anderson 1995; Norrander 2000).  Most 

recently, Brace et al. (2002) have created state citizen ideology scores from 
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General Social Survey (GSS) data, similarly disaggregated to state level.  In this 

way, they establish the connection between specific citizen opinion and policy 

output in the states.      

The need for policy, of course, could translate itself into pressure from 

organized interests.  Interest groups are also a predictor for which new policies 

will be adopted in a state.  Some scholars have argued that interest groups are 

one of the dominating forces in policymaking (Truman 1951; Lowi 1969; Gray 

and Lowery 1996).  Large mobilization of interest groups has been shown to 

influence policy choices by federal, state, and local governments (Olson 1982; 

Schumaker et al 1986).  They have also been connected with policy 

consideration, or agenda setting (Kramer, Crain, and Maxwell 1975).  Political 

parties are one readily identifiable group that has direct policy impact.  There is a 

wealth of literature that establishes a connection between parties and policy 

output, particularly in Congress (e.g., Winters 1976; see Blomquist 1999 for a 

review of this literature).  Scholars have particularly sought to explain how inter-

party competition affects state policies (Dawson and Robinson 1963; Dye 1966; 

Hofferbert 1966; Cnudde and McCrone 1969; Barrilleaux, Holbrook, and Langer 

2002).  They have also tried to explain the relationship between party control of a 

legislature (Democrat or Republican) and public policy.  While some scholars 

have found support that Democrat controlled governments lead to liberal policy, 

while Republican governments lead to more conservative policy (Garand 1985; 

Alt and Lowry 1994; Ringquist et al. 1997), others argue that the nature of party 
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coalitions in legislatures structure public policy (Jennings 1979; Brown 1995).   

Suffice to say, strong parties are a significant predictor for policies that will be 

considered, and more importantly, those that will be adopted in legislatures.  This 

encompasses the idea of one-party dominance, divided versus unified 

government, and party competition within a legislature. 

 A third category of policy impact includes the fiscal and economic 

capacity of states. The fiscal capacity of a state has been a strong predictor for 

policy output (see e.g. Dye 1966; 1979).  At a local level, Paul Peterson (1981) 

argued that the fiscal capacity of city creates a barrier for some policy adoption, 

such as those with redistributive consequences. His theories have been 

conceptualized at the state-level by many scholars, particularly in efforts to 

explain state welfare or Medicaid policies (Hanson 1983, 1984; Barrilleaux and 

Miller 1988; Wong 1988; Hwang and Gray 1994).   

State demographics have also been associated with state policy output.  

In particularly, scholars have looked at how the population of a state influences 

specific policies, such as language or ethnic laws.  For example research has 

demonstrated that the portion of a state’s population that is foreign-born is 

influential on policy (Tatalovich 1995; Citrin, Reingold and Green 1990; 

Schildkraut 2001).  Combined with institutional factors such as popular initiative 

(Gerber 1996), state demographics have been found to reflect the kinds of 

policies that states consider and adopt. 
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The final category of literature on policy adoption discussed pertains to 

national and regional forces as an explanation for state policy adoptions.  John 

Chubb (1985) argues a principal-agent theory of influence captures the 

relationship between levels of federal and state government.  Essentially, a 

hierarchy exists in which the federal government employs a variety of coercions 

and inducements to prompt state influence.  Hedge et al (1990) have also found 

empirical support for this notion.  The notion of a federal influence, however, also 

manifests itself in what policy scholars have called “devolution.”  Essentially, the 

idea is that national policy controls are removed, and devolution of policy 

responsibility is afforded to the states.  Some scholars argue that devolution 

prompts states to tailor-make policy to fit their local needs and preferences (see 

e.g. Tiebout 1956; Walker 1969; Gray 1973; Osborne 1988; Berry and Berry 

1990).  In the absence of federal coercion, states consider and enact policy that 

they would not have otherwise.  Others argue that the absence of federal 

controls only removes the protections that states have from the competitive 

pressures of neighboring states (Peterson 1981, 1995; Peterson and Rom 1990; 

Lieberman and Shaw 2000). Specifically, in the absence of mandated state 

uniformity, states will look to national conditions and have policies that look more 

like other states, as opposed to individual and tailor-made policies. 

Scholars have also spent a lot of time examining the effects of policy 

diffusion, or regional effects, as identified by Berry and Berry (1990).  A seminal 

work in policy innovation and diffusion was done by Jack Walker in 1969.  Other 
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scholarship followed, including civil rights, welfare, and education analysis (Gray 

1973; Grupp and Richard 1975).  Most diffusion scholarship posits that there 

exists a positive regional diffusion effect.  Simply put, a state is more likely to 

adopt a policy if neighboring states have already done so.  Alluding to the mixed 

evidence from the policy diffusion literature (Lutz 1986; Berry and Berry 1992; 

Hays and Glick 1997; Mintrom 1997), Mooney (2001) identifies that the regional 

effects of policy diffusion are a complex process of “policy learning.”  In this way, 

information that states learn from a policy adoption by a neighboring state could 

both positively and negatively affect the choices made by a state.  Mooney’s 

research suggests that policy diffusion does impact policy adoption in states, as 

scholars have believed, but his work raises attention to the assumption of 

positive effects. 

The previous discussion has identified a variety of traditionally-considered 

influences on state-level policymaking.   However, there is noticeable gap in 

scholarship that discusses the role of the judicial branch in state-level 

policymaking.  Although scholars have identified that courts do have a policy role, 

as discussed earlier in the chapter, courts have not been readily considered as a 

source of influence on state legislatures as policy is being made.  Moreover, 

courts have not been considered in the same influential capacity as preferences 

and powers; public opinion or organized interests; the economic capacity of a 

state; demographics; or national or regional forces.  Political science has not paid 

as much attention to the judicial branch as an institutional constraint on policy 
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making, in the same way that the executive branch has been considered.  In the 

next chapter, I offer my theory of policy adoption that places courts at the 

forefront of this process.   
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CHAPTER 3 
A THEORY DEFINED 

This will be a might battle.  But I will not jeopardize Montana’s kids by 
waiting to battle under the timeline arranged by the powers behind this bill; 
I will not wait until this bill is introduced… and be trapped into someone 
else’s timing for a hearing.  This is far too important for that.” 

 Chief Justice Karla Gray 
 Montana State Supreme Court 
 January 2003 
 

In early 2003, Chief Justice Karla Gray, of the Montana Supreme Court, 

became aware of a bill that had yet to be proposed in the Montana State 

Legislature.  The bill reportedly was “already getting support from the state 

legislature” (Gouras 2003).  It called for legislative action to transform the juvenile 

correction system by sending juvenile offenders through adult adjudication before 

being seen by a juvenile probation officer.  Chief Justice Gray did not like the 

idea that Montana’s juveniles would be subject to adult court proceedings before 

they could receive help from the juvenile corrections system.  She thought that 

the ultimate consequence of the policy would be an “emasculated” youth 

corrections system in which juvenile probation officers were nothing more than 

“Corrections Department parole officers” (Gouras 2003).  In an attempt to make 

her disapproval known, Gray called a press conference to address her concerns 

about the not-yet introduced bill.  In this press conference, she lashed out against 

the bill and spoke about its ill effects and cost to the state.  The incident was 

reported by The Associated Press State and Local Wire in Helena, Montana.  

The media also gave service to the response from state legislators to Chief 
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Justice Gray’s concerns.  The article had the catchy title, “Chief Justice tries to 

Pre-empt Legislative Proposal.” 

 Ultimately, Chief Justice Gray was probably pleased with her efforts.  A 

search of Montana statutes enacted in 2003 shows the aforementioned bill was 

not enacted into law.   In fact, the bill was never even proposed in the Montana 

State Legislature.  Ultimately, Gray’s strategic calculation to bring media attention 

to a bill that she harshly opposed squashed the possibility that the bill would find 

success.  In her press conference, as reported by the AP article, Gray made no 

overt threat as to what the Montana Supreme Court could and would do if such a 

law was brought into the judicial forum.  It seems as if there was no need.  In the 

end, the legislature was well aware of what could happen to their efforts to pass 

the policy if challenged in the courts.  Chief Justice Gray’s press conference sent 

a none-too-subtle signal of what would happen if the bill were passed.  Perhaps it 

saved the legislature the time and effort it would have spent on the policy 

otherwise. 

Chief Justice Gray’s story is illustrative of the court’s preemptive role in the 

policy process.   By virtue of the institutional checks and balances that structure 

the policymaking process, legislatures anticipate possible court reaction to policy.  

This anticipation factors into legislative calculation regarding the likelihood that 

the policy will be successful.  Thus, courts may impact policy before it is 

introduced and passed. 



58 

In the previous chapter, I reviewed the scholarship that has examined 

judicial influence in policymaking as well as scholarship that has considered 

factors that impact policy adoption.  I also identified an often overlooked question 

that comes from this research – do courts have a preemptory influence as policy 

is being made?  In this chapter, I offer the theoretical motivation for this question.  

Drawing from some recent studies that consider a different policy role of courts, I 

offer my theory of judicial behavior in the policymaking arena.  I discuss how the 

institutional design of checks and balances structures policymaking and allows 

for a preemptive role of courts in this process.   Next I explain how and why 

legislatures would be motivated by concerns of court influence.  In doing so, I 

consider those things that motivate legislative and judicial behavior, in general, 

and how they relate to policy formation.  Ultimately, it is essential to understand 

how legislative behavior, structured by a constitutional prescription for separation 

of powers, is affected by inter-branch relations.  From this discussion, I offer a 

theory about legislative motivations across two stages of the policy process.  

Here I posit distinctions in these stages induce different legislative motivations.  A 

third part of my theory considers the policy introduced or enacted by the 

legislative body.  I propose that the degree to which courts impact the policy 

process depends on the policy under consideration.  Finally, I formalize my 

hypotheses about courts and policymaking, and in particular, a preemptive 

judicial influence on policy introductions and enactments.   
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3.1  A Preemptive Policymaking Role of Courts  

As discussed in Chapter 2, political scientists have not overlooked the role 

of courts as policymakers.  The combined effort of such scholarship reflects a 

more traditional conception of the policymaking role of courts.  In essence, these 

scholars have demonstrated that court influence on policymaking occurs when 

laws are challenged in a judicial forum.  Essentially, judicial impact is measured 

via the decisions issued by courts as cases are adjudicated.  Charles Shipan 

notes that traditionally courts have been considered a “given” in the policymaking 

process.   Accordingly, policymaking is a sequence of events in which 

legislatures introduce and enact policy and courts enter only as reviewers of 

enacted policy or government action.  In this sequence, courts are concerned 

about issues of constitutionality, fairness, equity, legality, etc…, and legislatures 

do not recognize courts as preemptive players in the policy arena.    Shipan 

describes the traditional view of courts in the policy process as follows: 

“… court action is just something that will happen “later”- no 
attention is paid to the possibility that actors will act and try to plan 
ahead for court action.  Therefore, actors simply will view the courts 
as adding another layer of insurance against improper or unfair … 
actions.” (2000, 4) 

 
While Shipan acknowledges the importance of a traditional role of courts 

in the policymaking process, he also identifies an alternative framework for 

considering the policymaking role of courts.  Shipan offers what he calls a 

“political” conception of judicial influence in the policy arena.  Shipan’s political 

model of judicial influence makes the following assumptions: 
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1. Actors realize and consider that they are involved in a 

sequential game. 

2. Actors are forward looking and consider that their present 

actions have consequences for the future. 

3. Institutional design, such as procedures, rules, and designation 

of power, affect the “potential range of actions available to 

actors in the future” (Shipan 2000, 4). 

Essentially, this means that all actors involved in policymaking are strategic, and 

structure their behavior accordingly.  Recall strategic behavior manifests when 

actors (e.g., courts, legislatures) alter decisions in response to the anticipated 

reaction of another actor.  Legislatures thus consider courts when they make 

policy and courts consider reactions by the legislative branch when adjudicating 

cases.    Both legislatures and courts are motivated (and constrained) by 

considerations of possible reaction by the other branch, given the institutional 

structure of checks and balances. 

 In this alternative model, the assumptions are different and the sequence 

of events is altered.  Specifically, the “front –end” of the policy process 

incorporates the judicial branch.  Legislatures treat the courts as important actors 

in every stage of the policy process.  In this sequence, legislatures act as if court 

reactions are taken into consideration when proposing and enacting legislation.   

As legislatures consider policy alternatives, they consider the range of possible 

responses by the court to a given policy. In this way, they calculate the likelihood 
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that a policy will be successful in relation to court reaction.  This calculation 

affects legislative behavior as policies are introduced and enacted.  Thus, courts 

exert a preemptive influence on legislative behavior. 

 The amount of scholarly attention given to this revised notion of judicial 

influence is limited, but research on the policy consequences of judicial-

legislative relations has grown in recent years.  Brian Marks (1989) was one of 

the earliest scholars to pay attention to the policy consequences of inter-branch 

relations, specifically to how the courts could impact the legislative branch.  

Marks offers a strategic explanation for why Congress did not overturn the USSC 

decision in Grove City v. Bell (1984) prior to 1986.  Marks argued that even 

though a majority of Congress preferred the dissenting opinion, the Senate 

Judiciary Committee Chair preferred the majority opinion.  Given the preferences 

of certain important individuals, as well as the institutional rules and structure, 

Congress did not override the Court’s decision.   

 More work has followed Marks’ unpublished dissertation.  Marks 

considered the USSC’s impact on Congress, but he conceptualized the Court as 

an outside actor of the policymaking process—that is after policy is made.  

Subsequent work has depicted courts as integral players in the policymaking 

game.  Ferejohn and Shipan (1989; 1990); Gely and Spiller (1990) and Spiller 

and Gely (1992); Shipan (2000); Rogers 2001; Vanberg 2001; and Langer and 

Brace (forthcoming) have addressed court impact on policymaking, whereby 

courts are a part of policymaking at the front end.  Legal scholars such as 
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Eskridge (1991a), Eskridge and Ferejohn (1992) and Spitzer (1990) have also 

turned attention to this area.  The common assumption in these works is that 

courts are policy motivated, and that legislatures pay attention to the decisions 

and actions by courts as they make policy choices.     Despite attention to courts 

as strategic and integral players in the policy process, the focus of much work 

has been on court outcomes rather than policy adoptions.  Moreover, most of 

these studies do not assess the relationship between court outcomes, court 

docket, and court ideological composition on legislative policy adoption, which is 

fundamental to build a more general theory of courts role in policy process.  

 As discussed earlier, legislatures are impacted by a variety of 

considerations as they make policy.  It is the argument of this dissertation that 

courts are one of these considerations, and that inter-branch relations ultimately 

factor into the policy process.  What has not been specified yet, however, is how 

courts factor into legislative considerations.  More importantly, what kind of 

communication exists between legislatures and courts that could measurably 

factor into legislative considerations? 

 Legislative-judicial relations are structured by designations of 

constitutional powers.  More specifically, legislatures are given the constitutional 

powers to make laws, while courts are designated the powers to interpret and 

determine the legality of laws.  Within the realm of legislative power includes 

those associated with budget and administration, as well as the authority to make 

new constitutional law.  This includes, with some variation across the states, the 
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authority over the budget and administration of the judicial branch4. In this way, 

the fiscal and administrative operation of state supreme courts falls under the 

discretion of state legislatures.  Similarly, state legislatures have the authority to 

override state supreme court decisions with statutory override or by constitutional 

amendment.  The difficulty of legislatures to invoke these powers, however, 

varies across states. 

Alternatively, state supreme courts review the laws and actions of state 

legislatures to determine what is constitutionally permissible and what is not.  In 

this way, courts have a “final” say upon the actions of state legislatures.  Both 

legislative and judicial action can be dependent upon approval, to a greater or 

lesser extent, from the other branch.  Thus, legislative-judicial relations in the 

American states are structured by the institutional checks prescribed by state 

constitutions.   

 

3.2  Legislative and Judicial Motivation in the Policy Process 

 One cannot argue that considerations of court reaction to policy enter into 

legislative calculations when making policy, unless it is assumed that legislatures 

are also motivated by policy concerns.  Thus a fundamental assumption in this 

dissertation is that legislatures care about the ultimate fate of the policy they 

introduce or enact.  Conventionally, legislatures are depicted as a body of 

rational actors that make decisions based principally on re-election goals (Downs 
 
4 See Hartley (2003) and Douglas and Hartley (2003) for a discussion of the variation of states 
whose judicial budget comes more directly from the judicial branch. 
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1957; Fiorina 1974; Mayhew 1974).    Voluminous research suggests that 

constituency and public opinion have substantial impacts upon legislative 

behavior, and therefore, policy outcomes (Wahlke et al. 1962; Weber and Shaffer 

1972; Jones 1973; Wright, Erikson, and McIver 1987; Erikson, Wright, and 

McIver 1993; Berry et al. 1998; Norrander and Wilcox 1999; Norrander 2000).  

Another proposition, supported by empirical evidence, is the notion that 

legislative behavior reflects legislative preferences (Fiorina 1974; Entman 1983; 

Poole and Rosenthal 1985).  The abundance of compelling research suggests 

that policy outcomes cannot be predicted accurately unless constituency and 

legislative preferences are considered. 

 Legislatures, however, are not motivated solely by re-election goals (e.g., 

Fenno 1978).  While legislatures certainly are interested in re-election, they also 

seek to make good policy (Miller and Stokes 1963; Wittman 1983; Calvert 1985; 

Alesina 1988; Baumgartner and Jones 1993).  Donald Wittman explains: 

To have policy goals does not mean that the politician is 
ideologically dogmatic, unconcerned with winning, or values 
platform position as an end itself, but rather that candidates, like 
voters, are interested in policy implementation.  (1977, 142) 
 

Indeed, there is a substantial body of literature showing that policymakers do 

care about the ultimate fate of the policies they enact.  At the federal level, 

scholars have examined the impact of anticipatory judicial review on 

Congressional policy (Shipan 1997; Rogers 2001; Vanberg 2001).  In state 

politics, Rogers and Vanberg describe the impact of judicial advisory opinions on 

legislative outcomes (2002; see also Brace and Langer 2001).   
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 Overall, extant literature implies that policymakers who are interested in 

policy goals will anticipate the institutional constraints that could inhibit or 

overturn their policy.  One such institutional constraint is the judicial branch.  As 

previously discussed, the judicial branch has the power to overturn or alter policy 

based on the powers of judicial review or statutory interpretation.  However, one 

can only assume that courts will overturn or alter policy if courts are motivated by 

policy, as well.  The question becomes, naturally, what motivates judicial 

behavior? 

 As reviewed in Chapter 2, scholars have predominantly argued that 

judicial behavior is motivated by policy goals.  Whether justices behave 

strategically, or in direct line with preferences is a matter of some debate (see 

e.g. Segal 1997 for a sound review of the attitudinal versus strategic debate).  

However, both strategic and attitudinal models of judicial behavior assume that 

justices are motivated by policy goals.  Simply, justices behave as if their 

decisions will have policy consequences.   It therefore follows that legislatures 

consider courts because both institutions pursue policy goals.   

 

3.3 Varying Motivations across Two Stages of Policy Process 

 While policy motivations induce strategic behavior by legislatures in the 

policy process, the extent to which these motivations manifest in both the 

introduction and enactment stages of the policy process has not been examined.      
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Consequently, the effect that courts may have as policy is being made has yet to 

be systematically and comprehensively examined. 

Important distinctions exist between the introduction stage and the 

enactment stage.  These differences presumably lead to different legislative 

motivations in each stage.  For example, a legislature may not be concerned 

about court intervention for policies they introduce if the legislature were 

motivated differently than when they enact policy.  One need only look at the 

activity of legislatures to observe that, in some ways, the context in which policies 

are introduced (and make no real progress in the legislature) varies from the 

environment in which policies are enacted.  Fundamentally, I posit that this 

variation, in part, is due to differing legislative motivations in these two stages of 

the process.  

If the predominant theory of legislative motivation is correct, and re-

election goals are the primary motivator of politicians, then legislative attitudes 

certainly could account for these differences.  Legislatures could introduce a 

limitless number of policy proposals without regard for their ultimate fate.  

Presumably, the legislature introduces such policies regardless of potential 

success of the policy to appease constituencies.  In this stage of the policy 

process, public preferences would exert a stronger influence on legislative 

behavior.  Alternatively, legislative enactments may reflect legislative ideological 

preferences irrespective of pubic preferences.  This is similar to what Mayhew 

described as “position taking” (1974, 61).  Introducing policy, in a sense, could 
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just be another way to “speak” rather than “do”, to satisfy electoral requirements.  

Mayhew argues, “The electoral requirement is not that he make pleasing things 

happen but that he make pleasing judgmental statements.  The position itself is a 

political commodity” (62).   In other words, legislative bill introductions might be 

motivated by constituency concerns whereas legislative enactments reflect the 

institution’s ideological proclivities.   

If we make the above assumption, we can also presume that the impact of 

courts in the policy process should be greater in the enactment stage than in the 

introduction stage.  Legislative behavior should be less constrained by courts in 

the introduction stage because the primary motivation is electoral.  Conversely, 

the enactment stage should promote more opportunity for legislative policy goals 

and thus heighten judicial influence in this stage.  Another possibility is that the 

legislative branch utilizes the introduction stage as a screening process through 

which the legislature “tests” the courts reaction to a potential policy.  As noted in 

the example with Chief Justice Karla Gray, legislatures may introduce a bill and 

use feedback from the court to guide its decision as to whether the branch should 

enact the policy.  In this way, the introduction stage is used as a winnowing 

device that reduces the likelihood of conflict with the courts.   

It is therefore theoretically necessary to examine both stages of the policy 

process independently and assess the extent to which legislative behavior is 

strategic by using the introduction stage as a screening process.  An equally 

important rationale for considering both stages is that ignoring the introduction 
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stage of the policy process does not allow a complete picture of the policy 

enactment game, especially if this institution behaves strategically with respect to 

courts and citizens.  Differences in empirical results could suggest differences in 

legislative motivation at different “stages” of the policy process, while similar 

results could suggest similar attitudes.    

 Thus far, the crux of the argument forwarded is that the rules and 

constitutional structure of state political institutions creates incentives for 

legislatures to reference courts when introducing and enacting policy.  

Essentially, the separation of powers and system of checks and balance 

encourage a preemptive role of courts in the policy process. An equally important 

part of my theory pertains to the judicial signals to which legislatures reference in 

the policy process.  Essentially, I argue there are three types of information the 

legislative branch seeks from the courts when making policy:  1) nature of the 

policy environment; 2) the likelihood of court intervention; and 3) the likely 

outcome of court intervention. 

 Previous scholarship has identified that the ideological composition of a 

state supreme court is a reliable indicator for a state legislature to assess the 

policy environment (e.g., Langer and Brace forthcoming).  Specifically, 

ideological proximity between state legislatures and state supreme courts defines 

the policy environment.  By estimating the ideological distance between the 

legislative branch and the court (i.e. is the court more/ less liberal than the 

legislature?) a state legislature can assess whether the state supreme court 
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presents a hostile (ideologically distant) environment for its policies, or whether 

the court presents a more friendly (ideologically proximate) environment.  In 

determining the relative hostility or friendliness of the court, legislatures may 

estimate whether the policy goals of the legislature and court coincide.  

Ultimately, this speaks to the degree of risk that the legislature faces if it were to 

take action on a given policy; it identifies the type of policy environment.  

Just as courts have an ideological tenor that a legislature can reference, 

they also have a tangible track record of how much attention they have paid to 

specific policy areas. The court’s docket thus also provides information to state 

legislatures regarding the likelihood of court intervention; it is another signal that 

would help a state legislature gauge court intentions.   The propensity of court 

involvement in a given policy area provides valuable information to the legislature 

with respect to the probability that courts will intervene should legislatures 

choose to enact a given policy.    Certain policy areas may be highly suspect for 

court intervention, given that some issues invite judicial action more than others.  

Thus, when considering policy introduction or enactment, legislatures should look 

to the court’s prior docket, devoted to a given policy area, as a signal of the 

probability of intervention. 

 Attention to the court’s docket also manifests itself in another way.  

Legislatures should not only look to the amount of attention a court has given a 

particular policy area, but also the disposition of the attention.  This provides 

Information regarding the likely outcome of court decision in a given policy area.  
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Legislatures should utilize this information to assess the anticipated response 

from the court should they introduce or enact a given policy.  Legislatures thus 

can know the ideological direction of court decisions. Furthermore, legislatures 

can gauge the temperament of the court towards specific policy issues by 

referencing how the court has generally decided those kinds of cases.  It follows 

that the ideological nature of state supreme court decisions serve as a signal to 

state legislatures of how their policies might be received in the judicial forum.   

 To summarize, an important part of my theory is that state legislatures 

utilize information about the potential role of state supreme courts in the policy 

process.  This information serves as signals for legislatures to reference when 

introducing or enacting policy.  In this dissertation, I focus on three types of 

information that provides signals to the legislative branch, and ultimately shapes 

legislative behavior in the policy process:    

1. State legislatures reference the overall political environment of 

state supreme courts to determine if a hostile or friendly policy 

environment exists.  

2. State legislatures reference the amount of attention given to a 

specific policy area by state supreme courts to determine the 

propensity of court involvement, or the likelihood of court 

intervention.

3. State legislatures reference the overall ideological disposition of 

state supreme court involvement in a specific policy area to 
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determine that nature of possible court reaction to a given 

policy.

3.4 Courts’ Impact on the Policymaking Process across Policy Area 

The final part of my theory posits that the degree to which legislatures pay 

attention to the information discussed above depends on the type of policy 

introduced or enacted.  Recall in Chapter 1, I posit that the degree of judicial 

impact on legislative behavior, as well as the magnitude of the impact, will be 

more pronounced in education policy compared to HMO regulation.  

Furthermore, I argued legislative behavior will vary across policies in the 

introduction and enactment stage due to differences in legislative motivations.   

Why would I expect these differences?  First, to address why I expect 

HMO policies to have less judicial influence than education policies, we must 

consider the type of policy, generally speaking.  HMO regulation can be classified 

as regulatory policy.  While scholars have identified that courts can and do 

impact regulatory policy (see Katzman 1980 and Rabkin 1989), the state-level 

regulatory policy process has not been given much weight to judicial influence 

(see e.g. Gerber and Teske 2000).  Furthermore, since much HMO regulation 

can be considered a type of consumer protection (many laws are aimed at 

regulating HMOs for the benefit of those insured), it is also important to note that 

extant literature does not identify courts as having great impact in consumer 

protection regulation (see e.g. Meier 1987). 
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Education policy in the states, alternatively, can incorporate many different 

policy types, including regulatory, distributive, and re-distributive policies.  Thus, 

there are many more vested interests in the policy process of education than 

HMO regulation.  This is exemplified by consideration of the portion of a state’s 

population that is potentially impacted by education policy versus HMO 

regulation.  Although a broader discussion of issue saliency will be provided in 

the following chapter, education policy has conventionally been considered one 

policy area that courts have a prominent role.  More recently, in the areas of 

educational equity and education finance, state supreme courts figure 

prominently into education policymaking (for a discussion of state supreme 

courts’ role in education see e.g., G. Alan Tarr 1996). Thus, prior scholarship 

supports the expectation that judicial impact will be more observable in education 

policy than in HMO regulation. 

As previously discussed in this chapter, I posited differences will also 

manifest across the introductory and enactment stage of the policy process.  

Recall, legislatures might have different motivations and thus these differences 

should translate into variation across the stages of the game.  In the introduction 

stage, legislatures might be more prone to consider public opinion, and therefore 

introduce policy without regard for consequence. Courts should be a smaller 

consideration in this stage.  In the enactment stage, since there is more at stake 

in terms of policy and its impact, courts might figure more prominently into 

legislative consideration.  Thus, judicial impact should be more pronounced in 
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policy enactments than policy introductions.  This is expected to hold true for 

both HMO regulation and education policy.  

 

3.5 Expectations about the State Policy Process 

 Attention centers on court impact on legislative behavior in HMO 

regulation policy and education policy.  State supreme courts are expected to 

influence both the amount of attention devoted to education or HMO regulatory 

policy, as well as the disposition of state legislative attention given to education 

or HMO regulatory policy.  A more complete discussion of the dependent 

variables is presented in the next chapter; however, for the purposes of 

formalizing my hypotheses, it is important to briefly describe them here.  Thus, 

this dissertation will assess the extent that legislative-judicial relations impact: 

1. The proportion of the legislative agenda devoted to education or 

HMO regulation introductions/ enactments in a state-year 

2.  The proportion of the legislative agenda devoted to liberal

education or HMO regulation introductions/ enactments in a 

state- year 

3. The proportion of the legislative agenda devoted to conservative

education or HMO regulation introductions/ enactments in a 

state- year 

4. The ratio of liberal relative to conservative education or HMO 

introductions/ enactments in a state-year 
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The key independent variables in this analysis capture the three sources 

of information utilized by state legislatures when they make policy. For 

presentational purposes, I use subscript notation to distinguish the hypotheses in 

the bill introduction stage (denoted by subscript IS) and the bill enactment stage 

(denoted by subscript ES). Recall, I expect that hostile courts (ideologically 

distant courts) create a political environment in which state legislatures are less 

likely to introduce or enact policy.   

Thus, 

H1IS An increase in the ideological distance between state supreme 
courts and state legislatures will be associated with a lower 
proportion of legislative introductions of education or HMO 
regulation policy. 

 
H1ES An increase in the ideological distance between state supreme 

courts and state legislatures will be associated with a lower 
proportion of legislative enactments of education or HMO regulation 
policy. 

 
Another expectation is that courts which devote a higher proportion of their 

docket to education or HMO regulation will signal legislatures that they are more 

likely to become involved in the policy process in these areas.  Legislatures will 

presumably calculate the higher likelihood that courts would intervene based on 

how often they have intervened in the past.  Greater intervention in a given policy 

area should lead to fewer introductions and enactments, ceteris paribus.  I posit 

that the magnitude of this effect will be more pronounced when legislatures face 

a hostile court that has been visibly more interventionist in the policy area.  Thus,   
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H2IS As the proportion of the court docket devoted to education or HMO 
regulation increases, and the ideological distance between state 
supreme courts and state legislatures increases, the proportion of 
the legislative agenda devoted to education or HMO regulatory 
policy introductions will decrease. 

 
H2ES As the proportion of the court docket devoted to education or HMO 

regulation increases, and the ideological distance between state 
supreme courts and state legislatures increases, the proportion of 
the legislative agenda devoted to education or HMO regulatory 
policy enactments will decrease. 

 
The disposition of the court’s involvement in education or HMO regulation 

is the third type of information expected to be utilized by legislatures.  

Specifically, I expect that the liberal or conservative nature of the state supreme 

court decisions in education or HMO regulation signals legislatures as to the 

likely response from the courts.  For example, a state legislature considering a 

liberal education policy would examine the nature of state supreme court 

decisions on education policy.  If the legislature were faced with a court whose 

track record demonstrated a liberal disposition towards education policy, that 

legislature could assume the court would respond favorably to legislative 

introductions or enactments of liberal education policy.  Alternatively if the court’s 

temperament toward liberal education policy was conservative, the legislature 

would introduce and enact fewer education policies due to the likely unfavorably 

response from the court.  Again, the magnitude of this impact is expected to be 

more pronounced where the propensity of court involvement is higher.   Thus, 

H3IS As the proportion of court education or HMO regulatory cases 
decided in a liberal (conservative) direction increases (decreases), 
and as the proportion of total education or HMO regulatory cases 
increases, the proportion of the legislative agenda devoted to liberal 
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(conservative) education or HMO regulatory policy introductions 
decreases (increases). 

 
H3ES As the proportion of court education or HMO regulatory cases 

decided in a liberal (conservative) direction increases (decreases), 
and as the proportion of total education or HMO regulatory cases 
increases, the proportion of the legislative agenda devoted to liberal 
(conservative) education or HMO regulatory policy enactments 
decreases (increases). 

 
Thus I have three fundamental hypotheses, which are derived from my 

theory about how courts influence legislative behavior in the introduction and 

enactment stage of the policy process.  The expected direction for each 

hypothesis is the same across both the introduction and enactment stage.   

However, as my theory states, I expect the magnitude of the impact across these 

stages will vary.  Hence to assess if my theory about differences across stages of 

the policy process is accurate, I must examine not only the statistical significance 

and direction of each hypothesis but also the magnitude of the coefficients 

across the stages.  Additionally, I will examine the extent to which the two stages 

are related and the subsequent impact this has on judicial influence over 

legislative behavior.  Because legislative posturing and constituent appeasement 

(among other influences) could affect policy introduction in a manner that would 

not necessarily interfere with a legislator’s own policy goals, the policy enactment 

stage seems more at-risk for the effects of court influences.  Recall there are 

differences between what a legislator says and what he does, which means 

enactments by legislatures (or what they do) presumably are more accountable 

to court legality. 
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It should be noted there are also some judicial institutional factors that 

could impact policymaking.  These include judicial advisory opinion; discretionary 

docket; and elected (versus appointed) judicial selection method.  Many state 

constitutions allow for advisory opinions to be issued as an indication of whether 

a proposed law is constitutional, before a law is passed.5 Scholars have argued 

that advisory opinions reduce the informational costs associated with 

policymaking.  Thus, the presence of an advisory opinion, especially in situations 

where courts present a hostile policy environment, could hinder policy 

introductions or enactments.   

A state supreme court that has discretionary powers over its docket is in 

many ways a more professionalized body (and thus presumably more influential) 

than its counterpart that must hear every appealed case.  For example, when we 

consider the amount of attention that courts give certain policy, it is important to 

also consider whether the court had the ability to choose where it will focus its 

attention.  In this way, courts that choose intervention in certain policies, rather 

than legally obligated to hear the cases, might send a stronger signal to state 

legislatures regarding how policies might fair if brought into the judicial forum.  

Unlike the USSC, not all state supreme courts have discretionary powers over 

their dockets.  Approximately 38 states have discretionary power, which is 

conventionally measured by the presence of an intermediate appellate court 

 
5 According to Brace and Langer (2001), these states include Alabama, Colorado, Delaware, 
Florida, Maine, Massachusetts, Michigan, New Hampshire, North Carolina, Rhode Island, and 
South Dakota. 
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(Book of the States, various years).  Thus, I expect that state supreme courts 

with discretionary dockets will have a significant impact on policymaking. 

Finally, whether state supreme courts are elected or appointed could 

impact legislative-judicial relations, and subsequently impact policymaking.  

When justices are elected, they assume a more political role in policymaking by 

virtue of constituency factors (see e.g., Hall 1987; 1992).  Simply, elected justices 

must compete with legislators for public approval.  The result could be a state 

supreme court that is more constituency oriented, which could ultimately mean 

more strained and contentious relations with the legislature.  Thus, I expect that 

elected courts should impact policymaking in the states.  Approximately 39 states 

have some form of popular election to retain supreme court justices. 

 

3.6 Additional Explanations 

 Up to this point, I have offered my theory of the courts role in the 

policymaking process.  However, my focus is on how courts influence legislative 

behavior. As a result, I am explaining policy adoptions.  As discussed in Chapter 

2, there is a wealth of knowledge that discusses other influences on legislative 

behavior and policymaking.  It is therefore important to discuss, briefly, some 

additional explanations.  In so doing, I can more accurately test the merits of my 

theory.  For the presentational purposes, I have grouped these additional 

explanations by category, specifically those categories outlined in the policy 

adoption literature review in Chapter 2.  These categories include:  legislative 
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powers and preferences; groups and public opinion; economic and fiscal 

capacity; demographics; and national and regional forces. 

Legislative Rules and Preferences 

 Institutional characteristics of state legislatures could reasonably be 

expected to impact policy introduction and enactment.  Specifically, legislative 

professionalism has been shown to have an impact on policy in state 

legislatures.  Jewell (1982) suggests that more professionalized legislatures 

(those with more staff, resources, and support) tend to engage in more 

“casework.”  Thus, it is expected that professionalized legislatures will have 

larger agendas, compared to amateur legislatures with less resources.  I propose 

that the level of professionalization within a legislature could impact how much 

attention is devoted to education or HMO regulatory policy.  Legislative 

professionalism scores are taken from Squire (1992).  Research also 

demonstrates (i.e., Morehouse 1981) that more professionalized legislatures 

pursue liberal policy.  Thus, I also posit that more professionalized legislatures 

will be associated with liberal HMO regulation and education policy. 

Another institutional feature of state legislatures that could impact how 

much attention is given to education or HMO regulatory policy is the level of 

difficulty within a state legislature for enacting policy.  Put simply, some 

legislatures have institutional rules and norms that make it easier to pass policy 

than others.  Hamm and Squire (2001) have argued that there are varying 

degrees to which the legislative majority can “work its will” (28).  They posit 
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institutional rules which require supermajorities for a number of legislative 

processes can affect legislative policymaking.  Specifically, supermajoritarian 

requirements can increase the difficulty of passing legislation.  Thus, using the 

scores created by Hamm and Squire, I posit that supermajoritarian requirements 

should be inversely related to policy introduction and enactment.   

 It has also been discussed that legislative preferences can impact the 

legislative agenda.  I posit that conservative legislative ideology should be 

positively associated with conservative education or HMO policy, while liberal 

legislative ideology should be associated with liberal policy.  Measures of 

legislative ideology are derived from the Berry et al. (1998) measures of state 

elite ideology. These scores are also used to calculate ideological distance 

scores between state legislatures and state supreme courts (see Appendix for 

description of these data). 

Groups, Parties, and Public Opinion 

 Drawing from the discussion in Chapter 2, public opinion also should 

affect state policymaking.  Logically, more liberal citizenry should be associated 

with more liberal policies, and vice-versa.  Thus, one explanation for education or 

HMO policy introduction and enactment could be the ideology of the state’s 

citizens.  Citizen ideology is controlled using the Berry et al. (1998) citizen 

ideology scores.   

 Public opinion can also manifest itself in the form of organized interests 

(Olson 1982; Gray and Lowery 1988; Brace et al. 1989).  Specifically, the 
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increased presence of education interest groups (i.e. organized teachers lobby) 

or HMO interests (i.e. insurance lobby or alternatively a consumer rights lobby) 

could affect policy activity.  I posit that the presence of organized interests could 

affect education or HMO regulation policy activity in the states.  Gray and Lowery 

(1993) have measures of interest group activity within and across states for 

various time points in the 1990s.  Thus, using these scores, I control for the 

effects of both HMO and education organized interests within states. 

 Finally, expectations about the impact of groups or public opinion should 

be observable in the impact of parties.  Simply, I expect that one-party control of 

government should affect education and HMO policymaking.  For example, 

scholars have found that states whose legislature and governor share the same 

partisanship tend to enact more legislation (e.g., Berry and Berry 1990).  The 

partisan constraints are lessened when the legislative body shares similar policy 

preferences as the executive, and vice-versa.  Thus, we can expect more 

enactments and possibly more introductions under unified government. This 

could also effect how much attention legislatures give to specific policy areas, as 

well as the ideological tenor of the policy they consider and enact.  Similarly, 

divided government should have the opposite effect.  Divided and unified 

government measures are taken from the Book of the States, in various years.   

Economic and Fiscal Capacity 

 As discussed in Chapter 2, the fiscal capacity of a state also has a 

predictable impact on policymaking.  Thus, I posit that a state’s annual per capita 



82 

income could impact the education or HMO regulatory policy agenda.  Other 

economic variables, specifically in regards to education policy, could have impact 

as well.  These include changes in per pupil expenditures over time, as well as 

equity in education.  If states have great disparities between how much funding is 

allocated for different public schools, citizens might demand greater legislative 

attention toward education.  Thus, varying levels of educational equity might 

influence the bills introduced and enacted by the legislature in this policy area.  I 

control for levels of equity within a state’s education system, measured on a 

scale of 0-100.  High scores indicate complete equity in education. 

Demographics 

 Demographic factors could also influence state policymaking.  Again, this 

impact is most probable in education policy.  Specifically, it relates to demand for 

education.  If public school enrollment increases, this might reflect greater 

demand for legislative attention to education policy.  Likewise, a decreasing 

public school population could signal less need for educational policy.  Thus, I 

also control for changes within each state in public school enrollment, as a 

percentage of the whole population.   

National and Regional Forces 

 National or regional forces might also influence introduction or enactments 

as states often consider existing federal policy.  Similarly, state legislatures also 

often look to neighboring states when introducing or enacting policy.  Thus, I 

posit that states are more likely to consider and adopt education or HMO policy 
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when federal policy encourages or demands such adoptions, or when 

neighboring states have adopted such policies.   

Congress paid attention to HMO regulation during the 1990s. Specifically, 

Congress passed the Health Insurance Portability and Accountability Act of 1996.  

This law provided for increased portability through limitation on preexisting 

condition exclusions.  It likely affected how state legislatures thought about HMO 

regulation since it stipulated that HMOs could provide for an affiliation period only 

under specific circumstances.   Like many policies, the impact could occur in the 

year of adoption, but the influence on state legislatures also is likely to occur in 

the years following adoption.  To control for this impact, I include a dichotomous 

variable equal to one in 1996 and the years following, 0 in all the years prior to 

adoptions.   I expect this federal law will prompt state legislatures to introduce 

and enact more HMO policy.  Given the ideological direction of this 

Congressional policy (since it provides for more HMO regulation), I expect that 

the tenor of the attention will be specifically more liberal (i.e. calling for more 

regulation of HMOs). 

The United States Supreme Court has also paid some attention in the 

area of HMO regulation.  In 1995, the Court found permissible a New York Law 

which indirectly affected the price of HMO and other insurance policies. 6 Thus, 

the Court was sympathetic to increased regulation of HMO by the states. To 

control for this potential impact, I include a variable equal to one in the year 1995 
 
6 New York State Conference of Blue Cross and Blue Shield Plans, et al. v. Travelers Insurance 
Company et al. George E. Pataki, Governor of New York, et al. (1995).
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and the years following, zero otherwise.  Here again, I expect that state 

legislatures will respond with more attention to HMO regulation.  Similar to 

Congressional effects, I also expect that the effect will be increased regulation of 

HMOs in state policymaking (more liberal HMO regulatory policy).   After 1999, 

which is the last date of my study, HMO regulation was again addressed by the 

USSC.  In 2003, the Court decided the legality of a Kentucky closed network law 

in Kentucky Association of Health Plans v. Miller. Consequently, state supreme 

courts may begin to play a more prominent role in this policy area.  However, this 

question is left for future inquiries because if this decade were included in my 

study, the distinctions between these policies areas would diminish. 

While the USSC did not hear any cases in the 1990’s regarding education 

policy, Congress did give some attention to education.7 There are two years in 

which Congress enacted policy with potential impact for state education policy.  

In 1994, Congress passed both the Improving America’s School Act of 1994, and 

the Goals 2000:  Educate America Act.  The Improving America’s School Act of 

1994 amended the Elementary and Secondary Education Act of 1965.  It was 

aimed at prioritizing high-quality public education, as well as equity in education.  

It specifically allowed states to reserve certain funds to carry out specified school 

improvement duties, and provided for additional state allocations for school 

improvement.  The Goals 2000:  Educate America Act was also targeted at 

establishing and reaching national goals in improved public education.  At the 
 
7 Specifically, elementary and secondary education since I have narrowed my focus to 
consideration of state K-12 public education policy. 
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state level, it established a five-year grant program for state and local education 

systemic improvement.8 Both bills encouraged prioritization and more 

appropriation for public education, as well as evaluation for educational equity.  

Thus, the Congressional attitude towards education in 1994 was explicitly more 

liberal than conservative.  In 1998, however, Congress passed the Charter 

School Expansion Act of 1998.  This act, as the title suggests, called for the 

states to use funds for planning, designing, and initial implementation of public 

charter schools. It also required local educational agencies to use innovative 

assistance funds for the same purpose. In its encouragement of school choice9,

Congressional policy toward education in 1998 was more conservative than 

liberal.   

Thus, I have two variables to control for the effects of Congressional policy 

on state education policy.  The first variable is coded 1 in years 1994 and after, 0 

otherwise.  Here I expect that Congressional policy in 1994 will encourage both 

increased attention to education policy in the states, ceteris paribus.  I further 

posit that the ideological tenor of this policy will prompt more liberal introductions 

and enactments of education policy (i.e. a positive relationship will exist between 

this variable and liberal education policy in the states).  To address the legislation 

adopted in 1998, I have created a variable coded 1 in 1998 and years thereafter, 

0 otherwise.  This conservative Congressional variable should also be associated 
 
8 All the information regarding Congressional action on HMO and education policy, including the 
substantive information of policies was obtained using Thomas Congressional Record Index.
9 A better discussion of school choice, as well as other categories of education policies, and how 
it fits into the ideological spectrum of liberal versus conservative can be found in the Appendix, 
regarding coding of state education policy. 
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with more attention towards education policy in the states, generally speaking.  

However, I also expect that this conservative policy will be positively associated 

with conservative education policy in the states (or negatively associated with 

liberal policy). 

Path Dependency 

 The final additional explanation for state policymaking comes primarily 

from a conception of policymaking as incremental or path dependent.   In other 

words, state policymakers reference past activity to guide future decisions.   

Policymakers, at both a national and state level, work closely on the legislative 

agenda following the perspective of what has been done before (i.e., the status 

quo).  In this way, policy scholars have referred to policymaking as incremental.  

There has been much work done within the theory of policy incrementalism, in 

particularly looking at budgetary politics.  Lindblom (1959) and Wildavsky (1964) 

are notable pioneers (see also Lowi).  Thus, the introduction and enactment of 

policies by state legislatures could exhibit patterns of path dependency. 

 To control for the effects of path dependency, I use a lagged dependent 

variable as a surrogate for the status quo.  In this way, I control for both the 

amount and ideological nature of policy passed on the prior agenda.  I expect 

that HMO regulatory policy should demonstrate less dependence on status quo 

legislation than education policy, since the climate of HMO policymaking during 

the 1990s was more volatile and subject to change.  Education policy, 

alternatively, is likely to be more dependent on prior policymaking.  
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In this chapter I have set forth the theoretical justifications for a theory of 

preemptive judicial influence.  The institutional design of checks and balances 

creates a system in which legislative-judicial relations affects legislative 

policymaking.  I have also identified my major hypotheses, conditional 

relationships that can affect legislative-judicial relations, as well as the additional 

explanations that can explain state legislative policymaking.  In the following 

chapter, I describe my data collection and analyses.  I also address the rationale 

for the HMO regulatory and education policy choices, as well as the time frame 

chosen.    
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CHAPTER 4 
RESEARCH DESIGN, DATA, AND METHODOLOGY 
 

In the previous chapters, I introduced the question of whether courts factor 

into policymaking before policy is passed.  This dissertation seeks to answer this 

question, using the American states as the research venue.  As discussed in 

Chapter 3, if state supreme courts factor into the policymaking activities of state 

legislatures, we can expect policy consequences.  These consequences would 

be observed generally as changes in policy activity, as policy adoptions generally 

as well as liberal or conservative policy activity by state legislatures.  The 

hypotheses to be evaluated provide a strong test not only of the preemptive 

power of courts, but also whether this power varies across two different policy 

areas, two different stages of policymaking, different institutional arrangements in 

the states, and ultimately across time.  To test these hypotheses, a vast data 

collection effort was undertaken.  This chapter describes the data and research 

design. 

 

4.1 Institutional Selection and Policy Area Selection 

 A fundamental assumption of my study is that the American states are an 

appropriate “laboratory” to detect judicial preemption in policymaking.  I make this 

assumption based on the following criteria. 

 There is a long-standing tradition of policy research in the American 

states.   Such studies that have utilized the American states as the units of 
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observation have contributed to our understanding of the policy process and the 

factors that influence policy adoption.  Single institutional studies cannot capture 

the role of varying institutional rules on judicial legislative relations in the policy 

process in a comparative setting.  Nor can studies of a single court and 

legislature assess the degree to which varying levels of court intervention as well 

as different ideological configurations between legislature and court impact the 

policy adoption simultaneously across governmental institutions and over time.   

The American states have a variety of institutional arrangements that influence 

policymaking.  For example, some states impose supermajoritarian requirements 

while others do not, and states have different levels of legislative 

professionalism.  States also vary in the level of organized interests activity as 

well as fiscal capacity.  These variations provide a unique opportunity to assess 

the alternative forces that shape public policy in the American states.  

Fundamentally, examination of the American states permits analyses of 

courts’ role in the policy process across institutional arrangements, citizen 

preferences, and ideological configurations between these two branches of 

government.  Furthermore, studies of state government can incorporate elements 

of federalism in a study of the policy process that cannot be examined at the 

federal level.  State governments are active participants in the policy process; not 

all policy in the United States comes from the federal government.  In fact, much 

(if not most) of the policy that affects average citizens is passed by state 
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governments. Thus, state legislatures and the policy that they produce are an 

excellent source to gauge judicial impact  

 State supreme courts also are important policymaking institutions and 

gradually have expanded their influence in policymaking over time.  As previous 

chapters have discussed, state supreme courts are important actors in the policy 

process.  In terms of traditional policy impact, state supreme courts have become 

a more accessible avenue for policymaking than federal courts, even in areas of 

controversial law such as abortion (Langer 2001; Langer and Brace forthcoming).  

Sheldon (1987) found increased activism by state supreme courts beginning in 

the 1970s.   Thus, state supreme courts are often, whether by active choice or 

institutional obligation, “the final arbiters of policy decisions on a wide array of 

societal, economic, and governmental issues that are fundamental to the polity” 

(Langer 2001, p. 79).   

 State legislatures vary across institutional arrangements and state 

supreme courts provide a similar comparative advantage.  By virtue of 

institutional variation, including advisory opinions, method of selection and 

retention, and discretionary powers, state supreme courts offer noteworthy 

analytical advantage to a study of single institutions.  Observing policy change 

over time as a function of institutional interaction that varies in both structure and 

political nature will provide a more systematic examination of the preemptive 

impact of courts.   
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 This dissertation also posits that judicial preemption should be observed in 

both stages of policymaking (introduction and enactment), as well as across 

policy areas.  Chapter 1 discussed the importance of examining both stages of 

policymaking and included identification of differences between the stages that 

make them distinct processes and introducing the possibility of different 

legislative motivations in each stage.  I also argued that exclusion of the 

introduction stage could diminish the observable role of courts.  Chapter 3 

discussed the expectations regarding judicial impact in HMO and education 

policy, and more importantly, why policy differences should change the 

magnitude of the impact.  It is important also, however, to understand why court 

impact is best observed in more than one policy area, and specifically why HMO 

regulation and education are appropriate policy choices.   

 The policies chosen for this study have two fundamentally important 

similarities and one critical difference.  Both policies are salient to the legislative 

branch.  Additionally, both policies primarily are state issues rather than 

dominated by federal government.   The critical difference between the two 

policies is whether the policy area is traditionally resolved by the legislature 

versus the courts.   Examination of two policies similar in terms of legislative 

saliency and degree of federal involvement, yet different in terms of court 

tradition, allows me to test whether issues traditionally resolved by the legislature 

reduce the preemptive impact of state supreme courts in the policy process.    
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 Scholars have created categories for different types of policies because 

policy often differs in terms of who is impacted by the policy, who participates in 

policy formation, who benefits versus who does not, and the policy potential for 

political repercussions, among other things (see e.g. Lowi 1964; Wilson 1980, 

1989; Sharp 1994).  Lowi (1964), in particular, argues that policies summon 

different participants into the policy arena.  Differences in policy, therefore, can 

be understood as differences between the actors involved in policymaking and 

the interaction between them.  Theoretically, issue saliency for the legislative, 

executive, and judicial branches has been associated with the political 

ramifications of the electoral or policy goals pursued by that branch.  Simply, 

some policy issues have more “politics” involved.  Policy actors that are 

concerned about re-election will prioritize those issues in which they can be 

penalized for falling on one side of the issue or the other by their constituents.  

Ideological intensity of issues, therefore, is an important consideration for political 

repercussion, and ultimately issue saliency (see Langer 2001 for a good 

discussion of the connections between policy type and issue saliency).   

 Given the controversial issues that pertain to Health Maintenance 

Organizations along with the amount of attention this policy area receives, HMO 

regulation can be categorized as highly salient to the legislative body.  HMOs are 

managed care entities that are often considered anti-consumer in nature.  

Gaddie (1996) compared the managed care practices of HMOs to tactics used by 

discount merchandise stores- “Buy in high quantity. Sell at a low cost.”  In efforts 
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to suppress health care prices, HMOs limit the doctors that patients can see, as 

well as the allowable services that they cover.  Several legal suits have received 

notoriety for charging HMOs with unacceptable care (PBS Newshour 1996).  

During the 1990s, there was much momentum in the American states calling for 

more regulation of HMOs.  This crusade was led, in particularly, by consumer 

advocacy groups who wanted more patient rights in dealing with insurance 

companies.  Many state legislatures joined the crusade, as was evidenced in 

2003 when 25 states had adopted laws which required health plans to open 

closed networks (Holland 2003).  The issue of HMO regulation is also highly 

political because it determines the degree of and access to health care coverage 

for much of the state’s population.   

Furthermore, HMO is considered highly salient but the role of the federal 

government is relatively low.  In other words, state governments play a much 

larger role in HMO policy formation and adoption.  While most regulatory policy is 

broadly defined by the federal government and the states’ role is thus primarily 

implementation (Gerber and Teske 2000), HMO regulation in particular is often 

left to state government.  For example, Teske et al. (1995) find that in some 

policy arenas, such as occupational regulation, most insurance regulation, 

corporate charter regulation, and intrastate commerce, state governments have 

nearly complete jurisdiction.  Thus, state legislatures have both the ability and 

responsibility to enact HMO regulation if they so choose. 
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Similarly, education policy address issues of high salience with state 

legislatures.  Education policy can potentially impact nearly all of a state’s 

population, which makes for a highly political issue.  According to a recent Gallup 

poll, the American public ranked education second only to the economy for issue 

importance on the national agenda.10 Politicians nearly always include some 

component of education reform or proposal as part of their platform.   

Education policy is often considered a developmental and in some 

instances a redistributive policy (Peterson 1995), which places the responsibility 

of this policy on state and local governments. Although the federal government 

does provide policy directives for national education standards, states are almost 

entirely responsible for their education systems.  Education funding gets nearly 

half of its annual revenue from state monies.11 As a result, the educational 

system depends heavily on state legislatures for budgetary resources.   

Despite these similarities between HMO regulation and education policy, 

conventionally, state legislature are responsible for regulation and courts address 

issues of justice and equality.  HMO regulation falls under the larger policy 

domain of regulatory policy.  In this area, the legislative branch has typically 

played a much bigger role than state courts.  This is not to say courts do not 

significantly shape/influence regulatory policy, but rather that traditional roles of 

 
10See Jones (2001).  International issues are ranked ahead of domestic issues (terrorism, military 
and defense issues, and foreign affairs), but this is only to be expected with a poll taken so soon 
after the events of September 11th. Anywhere from 46 percent to 83 percent of the American 
public rated education as an “Extremely Important” issue. 
11 Yearly data are available for national and state averages of educational revenue sources from 
the National Center for Education Statistics.  See Table 4.1. 
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separation of powers deem legislatures essential in this area.  Alternatively, 

courts are often viewed as defenders of equity and justice.  In this way, the 

issues raised from education policy falls more directly in the courts’ traditional 

domain.  State supreme courts have historically played a large role in education 

policy, particularly by virtue of their statutory interpretation powers.  State citizens 

have relied on judiciaries to ensure equity in education for the last 30 years.12 In 

fact, Harrison and Tarr argue “school finance … represents one of the most 

important areas of constitutional policymaking by state courts in recent decades 

(1996, 179).  The educational system depends on the judicial branch to ensure 

equity and fairness, which is also an important relationship.13 

In conclusion, I have chosen two policy areas to investigate whether 

judicial preemption in legislative policymaking exists on a systematic basis.  

These policy areas are highly salient with state legislatures to ensure that a 

combination of political actors would factor into policymaking considerations.  

The federal government has also ceded much of its role in these areas to state 

government.   Within these policy areas, I have chosen one policy in which the 
 
12 Particularly, this is true for state systems of school finance.  Successful challenges to school 
finance systems at the state supreme court level include Robinson v.Cahill, 303 A.2d 273 (N.J. 
1973); DuPree v. Alma School District No. 651, 651 S.W.2d 90 (Ark., 1983); Serrano v. Priest 
[Serrano II], 557 P.2d 929 (Cal. 1976); Horton v. Meskill, 376 A. 2d 259 (Conn. 1977); Rose v. 
Council for Better Education, 790 S.W.2d 186 (Ky. 1989); Helena Elementary School District No. 
1 v. State, 769 P.2d 684 (mont.1989); Abbot v. Burke, 575 A. 2d 359 (N.J. 1990); Seattle School 
District No.1 v. State, 585 P.2d 71 (Wash. 1978); Pauley v. Kelley, 255 S.E.2d 859 (W.Va. 1979); 
and Washakie County School District No.1 v. Herschler, 606 P.2d 310 (Wyo. 1980). 
13 This is not to argue that the educational system in the United States is equal and fair.  In fact, 
an education equity variable is computed within states in my analysis simply because it is obvious 
that the educational system is not equal and fair, both within states and among states.  I merely 
assert that state supreme courts have historically taken a role in creating equitable educational 
systems.  Likewise, citizens look to the courts to function in this role. 
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judicial branch has a more traditional role, and one in which it has not.  In this 

way, this dissertation will assess whether the type of policy affects the level of 

preemptive judicial impact. The following section describes the data used to 

address my questions. 

 

4.2 Dependent Variables and Data Collection 

Recall, Chapter 3 briefly introduced the dependent variables for my 

analyses:   

1. The proportion of the legislative agenda devoted to education or 

HMO regulation introductions/ enactments in a state-year out of 

all policy introductions/enactments.  

2.  The proportion of the legislative agenda devoted to liberal

education or HMO regulation introductions/ enactments in a 

state- year 

3. The proportion of the legislative agenda devoted to conservative

education or HMO regulation introductions/ enactments in a 

state- year 

4. The ratio of liberal relative to conservative education or HMO 

introductions/ enactments in a state-year 

Thus, there are four dependent variables for each of the two policy areas and for 

each of the two stages of policymaking.  The first variable, which captures the 

amount of attention that a legislature gives the policy area in a given year, points 
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to a more generalized influence.  Simply, it measures the yearly variance in HMO 

or education policy introduction or enactment, as a proportion of all policy 

introduced or enacted within a legislative year.  Thus, this variable will assess the 

extent that legislatures pay more or less attention to a given policy area 

compared to all other issues confronting legislatures.  The idea is to assess 

whether preemptive power impacts the overall legislative agenda and if this 

influence varies across the two stages and two policies.  Legislatures cannot 

address every issue with which they are confronted nor can they address every 

problem within a given policy area.  Thus, these dependent variables capture 

whether legislatures are prompted or even constrained in their general 

consideration of policy as a function of judicial influence. 

 The information to compute this variable was collected using Westlaw.  

Specifically, for policy introductions I used Westlaw’s LEGIS-OLD database, and 

for policy enactments the BILLTRK OLD database.  The LEGIS-OLD contains bill 

summaries and texts for all policies introduced in state legislatures over the past 

15 years (although some states have search capabilities pre-1990).  The 

BILLTRK OLD database contains the summaries and texts for all laws passed in 

state legislatures over the past 15 years (again, some states provide longer time 

series).  An advantage to using Westlaw (over other databases such as LEXIS) 

is that Westlaw classifies statutes and cases by area of law/policy, which 

eliminates much of the irrelevant data that results from using less sophisticated 

search databases.  Totals for all introduced HMO and education policy, and all 
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enacted HMO and education policy were collected for each state-year, using 

Westlaw’s key number system.  Yearly totals for all introduced and enacted 

policies were also obtained using the same databases.  The specific search 

language can be found in the appendix.  The searches yielded:  966 introduced 

and 862 enacted HMO statutes; 36,367 introduced and 7,168 enacted education 

statutes; and 986,244 for all types of policies introduced and 182,884 for all types 

of policies enacted.  From these numbers, a proportion is calculated that 

measures how much of the entire legislative agenda is devoted to HMO 

regulation or education policy in a state-year.   

Figures 4.1-4.4 show the average range, across the states, of attention 

devoted to HMO or education policy.  As Figures 4.1 and 4.2 demonstrate, state 

legislatures in the 1990’s devoted somewhere between .1 to .7 percent of their 

legislative agenda to HMO regulation, in both policy introduction and enactment.  

Interestingly, Michigan and Colorado introduced the most HMO policy; yet 

Vermont and Maryland actually enacted the most HMO policy.  On the other side 

of the spectrum, Wisconsin introduced and enacted the least amount of HMO 

policy.    Figures 4.3 and 4.4 show that education policy comprised between .5 

and 9 percent of the legislative agenda. Here again, these data show that some 

of states that introduce the most statutes do not necessarily enact the most.  For 

example, Minnesota and Colorado introduced the most education policy; yet 

California enacted the most.  Oregon introduced the least amount of education 
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policy, while Alaska, Pennsylvania, and Virginia tied for enacting the least 

amount of education policy. 

The other three dependent variables are more specific in nature. These 

variables define HMO and education policy according to whether the content is 

liberal or conservative.   Recall, the second and third dependent variables 

measure how much legislative attention is given to HMO (education) policy out of 

all legislative policies introduced and enacted and the ideological direction of this 

attention.  From these measures I can address whether the preemptive power of 

courts might impact the ideological direction of legislative attention to these policy 

areas.  The fourth dependent variable is the ratio of liberal policies relative to 

conservative policies.  This is the most specific variable of the four, and captures 

the extent to which legislative attention to HMO or education policy is 

predominately liberal or conservative.  Note, unlike education, in which every 

state legislature introduced and enacted policy every year, HMO regulatory policy 

was not introduced and/ or enacted in every state-year.  Thus, for the fourth 

variable (liberal relative to conservative), only those state-years in which HMO 

policy was introduced or enacted were included in the analysis14.

To assess the ideological nature of policy introductions and enactments by 

state legislatures, legislative statutes coded according to policy type (HMO, 

Education) for the first dependent variable, were also coded as liberal or 

 
14 This was done to eliminate no policy (a 0 value, since the proportion of 0 relative to 0 is equal 
to 0) being equated with all conservative policy (also a 0 value, since when none of the policy is 
liberal in a state-year, it is 0 percent liberal relative to conservative). 
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conservative.  Based on my search language, the population of HMO regulatory 

introductions and enactments were included in the analysis. The population of 

education enactments was also examined.  However, given the number of 

education introductions, a sample was examined.  Specifically a five percent 

random sample was taken of education introductions without replacement of 

enactments.  Approximately 2-3 percent of this sample was also enacted policy 

(introduced statutes whose final disposition was enacted and signed by the state 

governor).The amount of enacted policy included in the introduced sample varied 

by state (relative to the overall proportion of enacted and introduced statutes in 

each state). 

 The following characteristics were coded for each of the 1,828 HMO 

introduced and enacted policies: 

• year that the policy was introduced/ enacted 
• whether the statute called for more HMO regulation 
• whether the statute called for less HMO regulation 
• whether the statute resulted in status quo, or no change in 

regulation 
• specific category of regulation (i.e. consumer protection, 

benefits expansion, etc.) 
 

Scholars have argued that policies which target the “have nots” are more 

liberal policies, while those that offer businesses protection are conservative 

(Schattschneider 1960; Key 1961).  More HMO regulation typically expands 

benefits or coverage to consumers at the expense of big business.  Less 

regulation or no change in existing regulation tends to either limit coverage or 

benefits, or prevents the expansion of benefits and coverage, at the expense of 
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consumers. Thus, conventional wisdom holds that more regulation is associated 

with consumer advocacy and protectionism and is liberal in nature; less 

regulation or no change in regulation is associated with big business protection 

and is conservative in nature.  

Following these guidelines, all policies that called for more regulation were 

coded as liberal policies, regardless of the specific subject matter.  Conversely, 

all policies calling for less regulation or no change in regulation were coded as 

conservative policies. I grouped less regulation with no change in regulation as 

conservative policy because in these instances the status quo law did not offer 

more consumer protection or expansion of benefits.  Note, the bulk of these 

regulatory policies fall into the camp of liberal policies, since they call for more 

regulation of HMOs. 

 To assess the reliability and validity of these data, intercoder reliability 

tests were conducted.  Here a 5 percent sample was taken from the introductions 

data and a 5 percent sample from enactments data.  In total, there were four 

coders working with the data. To improve efficiency and accuracy, I developed a 

template for myself and the coders.  I also gave each coder the same guidelines I 

followed when coding the cases.  Once these statutes were coded by myself and 

the three other coders, I counted the number of answers that were correct and 

the number that were incorrect—i.e., how many were identified as liberal across 

coders and how many were identified as conservative.  From these numbers, I 
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computed the percentage of congruent answers.  Overall, there was 97 percent 

inter-coder reliability.  

 For the education policy, the coding was somewhat different.  

Kindergarten through twelfth grade public education policy encompasses much 

more subject matter than HMO regulation, which did not permit a simple code for 

liberal or conservative policies.     Education policies, thus, had to be classified 

according to more precise subject matter.  After reading several statutes, I 

created ten mutually exclusive and collectively exhaustive categories: 

1. School Choice- including charter schools, vouchers, 
tuition credits and home school issues 

 
2. Affirmative Action- including gender, minority, bilingual 

education, and race based student performance issues 
 

3. Testing- including theory, student performance, and 
curriculum issues 

 
4. Funding- including general budgetary issues 

 
5. Reform- including equitable education finance issues 

 
6. Teachers and Unions- including competency, training, 

pay, certification, union and contract issues 
 

7. Public Education (general)- including class size, 
technology (internet), violence, discipline, and school 
performance issues 

 
8. Torts- including all school liability and personal injury 

issues 
 

9. Religion and first Amendment issues-  including prayer in 
schools and first amendment issues 

 
10. Other (miscellaneous) 
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Once the coders classified each introduction and enactment into one of the 

above categories according to the major thrust of the policy, I conducted 

intercoder reliability tests. 15 Here again a five percent sample was taken 

from both introductions and enactments.  I matched the number of correct 

policies for each category across coders—the reliability scores ranged from 

93 to 97 percent.  Next, I developed guidelines to categorize each issue by 

ideological direction.  For this step, I relied on extant literature on education 

policy.  Once I finalized the guidelines, I sent the list of policies I deemed 

liberal and those I called conservative to two political science faculty in my 

department.   These faculty members classified each issue as liberal or 

conservative.  I then conducted intercoder reliability tests to assess the 

reliability of these classifications.   The result of these tests was 100 percent 

reliability.  In the end, the following categories were considered liberal 

education policies: 

• Expansion of student rights (e.g.,  search and seizure, 
student choice, dress code) 

• Desegregation efforts/ reorganization of school districts 
• Public land transfer to school district 
• Increased benefits for special education 
• School reform/ equity in finance 
• Bilingual program adoption 
• Decreased tenure requirements 
• Smaller class size requirements 
• Loans or aid to teachers 
• Retirement benefit expansion 

 
15 The author thanks Gabe Sanchez, Jeff Williams, and Salvador Peralta, for coding the statutes.   
Funding to compensate these three graduate students for data coding was obtained through a 
National Science Foundation Doctoral Dissertation Improvement Grant, SES-0420055. 
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• General benefit expansion (e.g., leave time, health care 
benefits) 

• Increased teacher immunity 
• Increase in salary adoptions 
• Minimum level or scheduled salary adoptions 
• Increased bargaining power of teachers and unions 
• Minority benefit expansion or recruitment 
• Additional levy/ tax/ bond for school improvements 
• Retain education tax/ bond 
• Supplemental compensation/ benefits for schools 
• Protection of student publications 
• Express law protecting student 1st Amendment rights 
 

The following categories were coded as conservative education policies: 
 

• Limitation of student rights (e.g., search and seizure, student 
choice, dress code) 

• Vouchers/ school choice  
• Home schooling 
• Charter schools 
• Testing/ performance mandates 
• Attendance (e.g., compulsory attendance laws, truancy laws) 
• Curriculum (e.g., mandated state curriculum, state 

governance) 
• Increased tenure requirements 
• Larger class size requirements 
• Contraction of retirement benefits 
• Discipline laws 
• General benefit decrease (e.g., leave time, health care 

benefits) 
• Increased certification, education requirements 
• Ethical requirements of teachers/ personnel 
• Termination of tax/ bond/ fund for schools 
• Tax credit for donation 
• Reduced funding for schools 
• Reduced school control over funds/ debts 
• Protection of student prayer 
• Period of quiet/ silence law 
• Patriotic curriculum/ conduct mandated 
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The following categories were considered too ambiguous to assign an ideological 

direction and were thus excluded from the analyses: 

• Appropriations  
• Budget (any budgetary issue that was unclear in terms of 

consequence or intention of law) 
• School governance (and school board issue, i.e. elections, 

announcement of membership, membership change, but 
excluding compensation or decisions made) 

• Miscellaneous public school issues (school bus regulations, 
holidays, etc.) 

 
Since giving appropriations and budgetary issues an ideological category would 

require prior knowledge on the part of the coder as to what the fiscal situation 

was in the year preceding the introduction or enactment (to determine increase 

or decrease), these statutes were not included in any of the analyses for the 

three dependent variables with ideological direction.  This decision excluded 

approximately half of all education policy from the analyses (45-50 percent were 

excluded, the number varies by state).  Although it could be argued that 

excluding all (or most) budgetary issues from the data could be detrimental for 

the analysis, recall that another explanatory variable is annual per pupil 

expenditures in each state-year.  Any large shifts in fiscal attention towards 

public education should be explained in the range of this variable.  Moreover, 

appropriation bills are mandatory and thus do not permit an adequate 

assessment of whether courts influence policy adoptions.   

Upon completion of the coding and subsequent reliability tests, the total 

number of liberal and conservative policies per state-year was counted.  From 

this information, the three more specific dependent variables were computed.     
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Recall, the second and third dependent variables were computed as total liberal/ 

conservative policies (introduced or enacted) as a proportion of all policies 

(introduced or enacted).  Recall, the fourth variable is computed as the proportion 

of liberal relative to conservative policies. 

 See Tables 4.2-4.5 for the ranking of states in regards to liberal or 

conservative HMO and education policy introductions and enactments.  Michigan 

and Maryland introduced and enacted the most proportionate amount of liberal 

HMO policy.  Maryland also, however, introduced the most conservative HMO 

policy.  Indiana enacted the most conservative.  These data raise an interesting 

point; an active legislature could produce equal amounts of both liberal and 

conservative policy.  Wisconsin had the least amount of conservative or liberal 

policy. 

In education policy, Colorado and Arkansas enacted the most liberal policies, 

but these states also had the greatest number of conservative policies.  

Alabama, alternatively, had the least amount of both liberal and conservative 

policy.  This again signals that states could be active in both liberal and 

conservative policies, relative to other states.  Thus, the fourth independent 

variable reflects the proportion of liberal relative to conservative, to gauge what 

ideological category had the most activity within the state legislature (in other 

words, not relative to activity by other states).   

 

4.3 Independent Variables and Data Collection  
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Data collection efforts were also required for the key independent variables 

used in the analysis, such as state supreme court cases.  Recall the five primary 

hypotheses regarding judicial preemption conceptualize three sources of judicial 

signals:  ideological distance between legislatures and state supreme courts; 

propensity of court involvement; and ideological nature of state supreme court 

decisions in HMO regulation or education cases.  As discussed later, ideology 

scores for both state legislatures and state supreme courts were provided by 

Langer as per her NSF grant.  However, levels of court involvement and 

ideological disposition of courts’ involvement in specific policy required data 

collection.   

State supreme court cases data were also collected using Westlaw.  Here I 

conducted several searches, some of which utilized the key number system in 

Westlaw’s ALLSTATES database.  Recall, Westlaw’s key number system 

assigns numbers to specific areas of law/ policy (i.e. education is assigned a key 

number, insurance law is assigned a key number).  The ALLSTATES database 

contains a historical record of all cases heard in all levels of state courts.  By 

isolating my searches to state high courts using specific key numbers, I obtained 

accurate search results that contained only the case citations that were relevant 

for this research.    

In much the same way as the state legislative data, computation of the 

variable measuring the propensity of court involvement in HMO or education 

policy required the identification of all cases per state-year heard by states’ 
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supreme courts—note specific search language is included in the appendix.  This 

information provided the number of all such cases per state-year.  Next, I used 

the key number system to identify all HMO and education state supreme court 

cases.  Here again, I used this information to compute state-year totals for each 

policy area.16 Lastly, I used all of this information to compute degree of court 

intervention per policy area (i.e., the proportion of HMO/Education cases of all 

cases heard in a state-year).  Figure 4.5 shows the range of HMO cases heard 

by states (total).  Figures 4.6 and 4.7 show the average propensity for 

involvement by state supreme courts in HMO and education policy in the 1990s.  

In total, 38 HMO and 665 education decisions are included in the analysis (see 

Table 6 for the list of cases).  The total of all cases heard for all state supreme 

courts was 363,312.  State supreme courts, on average, devoted between .1 

percent to 4.5 percent of the docket to education, and upwards of .2 percent to 

HMO policy (most courts heard between 1-4 HMO cases during the 1990s, while 

some heard none at all).  States in which the high court was most active in 

education policy included Wisconsin, while Washington and Louisiana were the 

least active.  Kentucky and Wyoming were the most active high courts in HMO 

regulation.  

 
16 One important note is that although Westlaw is a sophisticated search tool, some cases are still 
not appropriate for these analyses.  For instance, if a state supreme court heard a case in which 
a school was a litigant, but the issue did not pertain to education policy per se, the case was not 
included.  Similarly, not all insurance cases are HMO cases.  For this reason, the total number of 
cases derived by a general search on HMO or education policy does not correspond to the total 
numbers in these analyses. 
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Once these cases were categorized by general subject matter (i.e., HMO 

and education), the following information was coded for each case: 

• State name 
• Year of decision 
• Docket number 
• Number of docket numbers in opinion 
• Regional reporter 
• Volume number of Reporter 
• Page number of Reporter 
• Form of Court’s opinion 
• Whether the opinion was unanimous 
• Whether the majority opinion was unanimous 
• Whether amicus briefs were filed 
• Whether the court used independent state grounds for its 

decision 
• Whether the court ruled on the constitutionality of a statute/ 

law 
• Whether the court invalidated a statute/ law 

 
To determine the ideological direction of state supreme court cases in HMO 

or education policy, a similar classification strategy for legislative policy was 

used.  In this way, the categorization of both legislative statutes and supreme 

court case decisions were based on the same criteria.  Specifically, for HMO 

cases, coders identified whether the decision was in favor of more regulation, 

less regulation, or no change in regulation.  Case decisions that upheld more 

regulation were coded as a liberal outcome. Alternatively, case decisions that 

upheld less regulation or no change in regulation were considered conservative 

outcomes.   Here again intercoder reliability tests were conducted, which showed 

a 95 percent reliability for HMO cases according to ideology. 
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 Adopting the same procedures taken for education legislative policy, state 

supreme court cases pertaining to education policy were coded according to 

following categories:   

• School Choice 
• Affirmative Action 
• Testing 
• Funding  
• Reform 
• Teachers and Unions 
• Public Education (general) 
• Torts 
• Religion and first amendment 
• Other (miscellaneous) 

 
In addition to categorizing the cases into one of the aforementioned areas, the 

following information was coded—note relevance of these questions pertains 

directly to subject matter:  

• Did the Court’s decisions enforce wages for teachers or 
school personnel?[yes, no] 

• Did the Court’s decisions involve a teacher class action suit 
(if so who won)?[teacher, administrator, state] 

• Who gained or sustained control over taxes or properties? 
[school, local or state government] 

• How did the Court’s decision affect educational benefits? 
[expanded, extended, reduced, prohibited, no change] 

• Did the Court’s decision find a voucher system unlawful? 
[yes, no] 

• Did the Court’s decision make the education system more 
equitable? [yes, no] 

• Did the Court’s decision require equal funding across 
districts? [yes, no] 

• Were school personnel granted immunity from suit? [yes, no] 
• Did the court find a violation of separation of church and 

state? [yes, no] 
• Did the court find a violation of free exercise? [yes, no] 
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Based on the answers to the above questions, which ultimately address who 

won, each case was coded as a liberal or conservative decision.  Specifically, 

any yes answers to the above questions were considered liberal decisions. Also, 

if the winner of the case was the teacher(s) or schools themselves, these were 

also considered liberal cases.  If the decision expanded or extended benefits or 

ruled against a voucher system, these too were considered liberal outcomes.  All 

other outcomes were classified as conservative.  A random sample of 100 cases 

was tested for intercoder reliability.  Reliability scores of 97 percent or greater 

were obtained for all categories. 

 In each state-year, the totals of liberal and conservative case decisions 

were compiled.  The independent variable was computed as a measure of how 

many more liberal cases were decided than conservative cases (liberal outcomes 

– conservative outcomes).  In this way, the variable represents the liberal (a 

positive number) or conservative (a negative number) attitude of the Court.  A 0 

indicates that the Court was neither more conservative nor more liberal in 

regards to the policy area. 

 A key independent variable which did not require original data collection 

was the legislative- judicial ideological distance scores.  As previously discussed, 

measures for legislative ideology come from Berry et al. (1998), while judicial 

ideology scores come from Langer (NSF Career Grant SES-0092187).  To see 

how these scores are measured, see appendix.  Since both scores are measured 

on the same metric (0-100, 100 being completely liberal and 0 being completely 
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conservative), ideological distance was calculated by simply subtracting 

legislative scores from judicial scores.  For the first question relating to general 

attention given to HMO or education policy, distance was calculated as an 

absolute value.  In this way, size indicates the magnitude of the ideological 

distance, and the variable indicates the proximity of legislative-judicial ideology, 

not whether one institution is more or less liberal than the other.  The wide 

distribution of this variable (see appendix for descriptive statistics) indicates that 

some courts and legislatures are ideologically proximate (minimum distance is 

.005) while others are not (maximum value is 62.32).  For all other dependent 

variables, distance is calculated to indicate whether courts are more or less 

liberal than legislatures.  In this way, a positive value indicates a more liberal 

court, while a negative value indicates a more conservative court (or more liberal 

legislature).   

All other independent variables, as discussed in Chapter 3, did not involve 

original data collection.  The following are the other explanatory variables that are 

also included in the analyses (see Appendix for specific data sources): 

• Judicial advisory opinion 
• Discretionary docket (i.e., presence of an intermediate 

appellate court) 
• Method of judicial selection/retention 
• Legislative professionalism 
• Supermajoritarian requirements 
• Legislative ideology 
• Citizen ideology 
• Legislative-Citizen ideological distance 
• Interest group strength 
• Unified/ Divided government 
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• Per capita income 
• Per pupil expenditures 
• Education equity  
• Demand in education 
• Federal legislation 
• USSC legislation 
 

4.4  Methodology  

This section discusses the methodology used to test the hypotheses 

presented in Chapter 3.    As noted earlier, the first three dependent variables are 

proportions of a legislative agenda.  Thus, they are not continuous, but bound 

with lower limit 0 and a theoretical upper limit of 1.  OLS regression is thus not 

appropriate for these data because OLS assumes continuous interval data.  

Violation of this assumption can produce biased and inconsistent parameter 

estimates (Long 1997).    

Because these data are bound by zero, which means no negative values, 

they are not continuous in nature. The preferred way to accommodate this type 

of dependent variable is to employ an estimation technique that uses all 

information in the sample.  Specifically, the procedure should explain variation 

from two sources: changes in explanatory variables for observations where the 

dependent variables takes on a positive value and changes in the probability of 

the dependent variable assuming a value above the zero limit.  Tobit, via 

maximum likelihood estimation (MLE) provides consistent parameter estimates 

for such models.  Moreover, tobit can explain these two sources of variation. 

Tobit has been used for a variety of outcomes:  compliance with fishery laws 

(Kuperan and Sutinen 1998); presidential use of force (Meernik 1994); allocation 
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of campaign resources (Damore and Hansford, 1999); protests in Third World 

countries (Walton and Ragin 1990); foreign trade and investment (Eaton and 

Tamura 1994).  Tobit provides a rigid test of the data, but does not impose the 

assumptions that OLS does.  It is important to note, however, that Tobit 

estimation is typically used with dependent variables that are censored.  In effect, 

this means that there are underlying and not fully observable values of the 

dependent variable.  Proportion data are not such data, since theoretically the 

value is precluded from falling below zero, and all observations are observable.   

Other estimation methods that have been used in the literature include 

Heckit (Sigelman and Zeng 2000); MLE with beta distribution, or mlbeta (Paolino 

2001); as well as a logit transformation of the dependent variable (generalized 

lineal model- GLM- in STATA).  These techniques, however, are less easily 

interpreted and make additional assumptions on these data.  Additionally, cross-

sectional time series analysis (OLS with panel corrected standard errors) is an 

alternative method that would account for the panel nature of the state-year 

dependent variables, albeit with the danger of assuming a continuous distribution 

as discussed earlier.   

To assess whether Tobit is an appropriate estimation technique for these 

data, models were estimated for the proportion data also using GLM, and OLS.  

Every estimation procedure, including Tobit, estimated panel corrected standard 

errors.  There was no substantive difference between any of the models.  

Specifically, coefficients and standard errors were nearly identical across all 
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results.  OLS results demonstrated somewhat more efficient standard errors, but 

only marginally.17 As discussed, Tobit provides the most stringent test of the 

data, while not assuming a continuous distribution.  Since the models performed 

similarly across all estimation techniques, and Tobit estimation is easily 

interpreted, Tobit results with panel corrected standard errors are shown for the 

first three dependent variables and discussed in the following chapters. 

The fourth dependent variable, as identified, is the ratio of liberal relative to 

conservative policy in a state-year.  Thus, since the data are not bound by 0 and 

1, they are subsequently more continuous in nature.  OLS regression with panel 

corrected standard errors was used to estimate the fourth model.   

 

Dependent Variables for Introduction Stage 

 In the first stage, the models are comprised of variables expected to 

influence the occurrence of legislative introductions of HMO regulatory and 

education policy.  Thus, the dependent variables are the proportions of the 

legislative docket devoted to legislative introductions 1) in general HMO/ 

education policy; 2) in liberal HMO/ education policy; 3) in conservative HMO/ 

education policy; and finally 4) the ratio of liberal relative to conservative HMO/ 

education policy.  A pooled cross-sectional time series design reflects the nature 

of these data.  As explained earlier, tobit estimation with panel corrected 

standard errors is used for models 1-3, and OLS is used for model 4.  In these 
 
17 See Appendix B for the complete results.  Tables B.1- B.4 show results for all models using 
OLS and GLM, both with panel corrected standard errors. 
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models, the statistical significance or each variable can be assessed from the z 

score (or the size of the coefficient relative to its standard error), and the impact 

of each variable can be easily assessed. 

Dependent Variables for Enactment Stage 

Similarly, the models in the second stage are comprised of variables 

expected to influence the occurrence of legislative enactment of HMO and 

education policy.  Thus, the dependent variables are the proportions of the 

legislative docket devoted to legislative enactments 1) in general HMO/ 

education policy; 2) in liberal HMO/ education policy; 3) in conservative HMO/ 

education policy; and finally 4) the ratio of liberal relative to conservative HMO/ 

education policy.   

 As mentioned in previous chapters, scholarly attention has traditionally 

focused on one stage of policymaking, ignoring the introduction stage.  Beyond 

the theoretical implications for studying only one stage of policymaking, there can 

also be methodological consequences.  According to some, if the selection 

process of policy introduction is ignored, the coefficient estimates of the 

independent variables in policy enactment can be both biased and inefficient as a 

result of the correlation of error terms (Heckman 1979; Achen 1986; Breen 

1996).  The presence and severity of these consequences are determined by the 

degree of correlation that exists between policy introduction and policy 

enactment. 
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 Certain methodological procedures help to deal with these problems.  

Langer (2001) explains the technique:  “The two-stage Heckman specification 

takes into consideration the nonrandom nature of observed phenomenon in 

stage one and removes the resulting biases in stage two” (p. 95).  While the 

methodology employed for this study does not use the two stage Heckman 

specification per se, a similar procedure allows estimation of  a pseudo Inverse 

Mill’s Ratio, which is the variable that captures the non-random nature of stage 

one.  Essentially, the selection variable is the saved estimated probabilities from 

stage one.  The IMR measures the correlation between the selection process 

and the outcome process (Green 1993).  In this project, the introduction stage 

reflects stage one of the analysis—the selection model. 

 The enactment stage (step two) includes the predicted probabilities 

estimated in the introduction stage as one of the independent variables in the 

enactment stage.  The coefficient for this variable is expected to “tell us how 

much the missing factors explaining the nonrandom nature of the selection in 

stage one are related to stage two” (Langer 2001, p. 95).  The standard z score 

can be computed from this coefficient and its standard error to assess the 

statistical significance of the selection process.  The results of these analyses are 

discussed in chapters 5 and 6. 
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Table 4.1:  Percentage of Revenues by Source for U.S. K-12 Public 
Education:  1970-1998 

Year 

Government Level 
 

1970 
 

1980 
 

1990 
 

1998 

Federal 
 

State 
 

Local and other 

 
8.0% 

 
39.9 

 
52.1 

 
9.8% 

 
46.8 

 
43.4 

 
6.4% 

 
48.7 

 
44.9 

 
6.8% 

 
48.4 

 
44.5 

Source: Data from National Center for Education Statistics; National Education Association 
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Table 4.2:  State Rankings for Liberal HMO Policy 
 
Ranking Most Liberal HMO Introductions Most Liberal HMO Enactments 
1
2
3
4
5
6
7
8
9
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 

Michigan 
Colorado 
New Hampshire 
Virginia 
Oklahoma 
North Carolina 
Idaho 
Arkansas 
Minnesota 
South Dakota 
Iowa 
Florida 
Montana 
Rhode Island 
Washington 
Delaware 
Maine 
Maryland 
Vermont 
West Virginia  
Kentucky 
Wyoming 
New Jersey 
New Mexico 
New York 
Louisiana 
Nebraska 
Indiana 
Ohio 
Utah 
Connecticut 
Texas 
Nevada 
Illinois 
South Carolina 
North Dakota 
Georgia 
Kansas 
California 
Pennsylvania 
Hawaii 

Vermont 
Maryland 
New Jersey 
New Mexico 
Kansas 
Ohio 
Iowa 
Rhode Island 
Alaska 
New Hampshire 
Florida 
Maine 
Indiana 
Michigan 
South Carolina 
Hawaii 
Tennessee 
West Virginia  
Colorado 
Virginia 
Illinois 
Georgia 
Missouri 
Delaware 
Oklahoma 
South Dakota 
North Carolina 
Mississippi 
Nevada 
Pennsylvania 
Idaho 
Minnesota 
Nebraska 
Texas 
North Dakota 
New York 
Arkansas 
Louisiana 
Alabama 
Utah 
California 
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42 
43 
44 
45 
46 
47 
48 
49 
50 

Oregon 
Mississippi 
Tennessee 
Alabama 
Arizona 
Massachusetts 
Alaska 
Missouri 
Wisconsin  

Washington 
Massachusetts 
Arizona 
Oregon 
Connecticut 
Wyoming 
Kentucky 
Montana 
Wisconsin  
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Table 4.3:  State Rankings for Conservative HMO Policy 
 
Ranking Most Conservative HMO 

Introductions 
Most Conservative HMO 
Enactments 

1
2
3
4
5
6
7
8
9
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

Maryland 
New Hampshire 
Vermont 
Florida 
Louisiana 
South Carolina 
Nebraska 
New Mexico 
Kentucky 
Ohio 
Idaho 
Oklahoma 
South Dakota 
West Virginia  
Nevada 
North Dakota 
North Carolina 
New Jersey 
Michegan 
Alaska 
Mississippi 
Arkansas 
Wyoming 
Rhode Island 
Kansas 
Colorado 
Indiana 
Virginia 
Montana 
Maine 
New York 
Georgia 
Tennessee 
Alabama 
Hawaii 
Delaware 
Iowa 
Texas 
Arizona 
Illinois 

Indiana 
Florida 
Hawaii 
Illinois 
Ohio 
Maryland 
South Carolina 
New Hampshire 
Alaska 
Rhode Island 
Nevada 
Minnesota 
Georgia 
New York 
New Jersey 
Oklahoma 
Arkansas 
Arizona 
South Dakota 
Massachusetts 
Kentucky 
Idaho 
New Mexico 
Tennessee 
Louisiana 
Nebraska 
Colorado 
Alabama 
Mississippi 
North Carolina 
California 
Oregon 
Connecticut 
Delaware 
Iowa 
Kansas 
Maine 
Michegan 
Missouri 
Montana 
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41 
42 
43 
44 
45 
46 
47 
48 
49 
50 

California 
Minnesota 
Pennsylvania 
Washington 
Massachusetts 
Missouri 
Utah 
Oregon 
Connecticut 
Wisconsin 
 

North Dakota 
Pennsylvania 
Texas 
Utah 
Vermont 
Virginia 
Washington 
West Virginia  
Wisconsin 
Wyoming  
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Table 4.4:  State Rankings for Liberal Education Policy 
 
Ranking Most Liberal Education 

Introductions 
Most Liberal Education 
Enactments 

1
2
3
4
5
6
7
8
9
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

New York 
Minnesota 
Hawaii 
Illinois 
Massachusetts 
Tennessee 
North Carolina 
Rhode Island 
New Jersey 
Connecticut 
Texas 
California 
Washington 
Pennsylvania 
Florida 
Iowa 
Wyoming 
Mississippi 
West Virginia  
Missouri 
New Mexico 
Louisiana 
Maine 
Oklahoma 
Colorado 
Kansas 
Vermont 
Indiana 
Michigan 
Nebraska 
New Hampshire 
Alabama 
Virginia 
Kentucky 
Wisconsin 
Idaho 
Maryland 
Ohio 
Arizona 
Montana 

California 
New York 
Louisiana 
Illinois 
Rhode Island 
Arkansas 
Mississippi 
Oklahoma 
New Jersey 
Maryland 
New Hampshire 
Nebraska 
Virginia 
Georgia 
New Mexico 
Texas 
Massachusetts 
Idaho 
Iowa 
Utah 
Montana 
South Dakota 
North Dakota 
Colorado 
Alabama 
Indiana 
Nevada 
Washington 
North Carolina 
Florida 
Pennsylvania 
Kansas 
Michigan  
Missouri 
Kentucky 
Wyoming 
Hawaii 
Oregon 
West Virginia  
Connecticut 
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41 
42 
43 
44 
45 
46 
47 
48 
49 
50 

Delaware 
Nevada 
Alaska 
Arkansas 
Georgia 
Oregon 
South Carolina 
South Dakota 
Utah 
North Dakota  

Maine 
Wisconsin 
Ohio 
Tennessee 
South Carolina 
Delaware 
Alaska 
Minnesota 
Arizona 
Vermont  
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Table 4.5:  State Rankings for Conservative Education Policy 
 
Ranking Most Conservative Education 

Introductions 
Most Conservative Education 
Enactments 

1
2
3
4
5
6
7
8
9
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

Illinois 
Minnesota 
Massachusetts 
Tennessee 
New York 
New Jersey 
Pennsylvania 
Hawaii 
Michigan  
Florida 
Rhode Island 
Mississippi 
North Carolina 
Oklahoma 
California 
South Carolina 
Ohio 
Maryland 
Texas 
Indiana 
Georgia 
Iowa 
Colorado 
Louisiana 
Kentucky 
Connecticut 
Maine 
Missouri 
Nebraska 
Virginia 
New Mexico 
Kansas 
Delaware 
South Dakota 
Oregon 
Wisconsin 
Idaho 
Washington 
Nevada 
Wyoming 

California 
Louisiana 
Illinois 
Oklahoma 
Arkansas 
Virginia 
Colorado 
North Carolina 
Nevada 
South Carolina 
Georgia 
Tennessee 
Mississippi 
Wyoming 
Utah 
New Jersey 
Florida 
Idaho 
North Dakota 
Indiana 
New Mexico 
Arizona 
Texas 
South Dakota 
Washington 
Michigan  
Maryland 
Delaware 
Montana 
New York 
Maine 
New Hampshire 
Oregon 
Hawaii 
Ohio 
Kentucky 
Massachusetts 
Iowa 
Connecticut 
Alabama 
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41 
42 
43 
44 
45 
46 
47 
48 
49 
50 

Arizona 
New Hampshire 
North Dakota 
West Virginia  
Utah 
Montana 
Alabama 
Arkansas 
Alaska 
Vermont  

Rhode Island 
Kansas 
West Virginia  
Nebraska 
Minnesota 
Wisconsin 
Alaska 
Missouri 
Vermont 
Pennsylvania  
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Figure 4.1:  Average Proportion of Legislative Agenda Devoted to HMO Introductions, 1990-99
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Figure 4.2: Average Proportion of Legislative Agenda Devoted to HMO Enactments, 1990-99
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Figure 4.3:  Average Proportion of the Legislative Agenda Devoted to Education Policy 

Introductions, 1990-99
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Figure 4.4:  Average Proportion of the Legislative Agenda Devoted to Education Policy Enactments, 1990-99
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Figure 4.5:  Number of HMO Cases Heard by State Supreme Courts, 1990-99

0

1

2

3

4

5

Ala
ba
ma

Ar
izo
na

Ca
lifo
rni
a

Co
nn
ec
ticu

t

Flo
rid
a
Ha
wa
ii

Illin
ois Iow

a

Ke
ntu

ck
y
Ma

ine

Ma
ssa

ch
us
ett
s

Mi
nn
es
ota

Mi
sso

uri

Ne
bra

ska

Ne
w
Ha
mp

sh
ire

Ne
w Me

xic
o

No
rth

Ca
rol
ina Oh

io

Or
eg
on

Rh
od
e I
sla
nd

So
uth

Da
ko
ta

Te
xa
s

Ve
rm
on
t

Wa
sh
ing

ton

Wi
sc
on
sin



132 

Figure 4.6:  Average State Supreme Court Propensity of Involvement in Education Policy, 
1990-99
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Figure 4.7:  Propensity of Involvement in HMO Regulation for State Supreme Courts, 1990-99
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CHAPTER 5   
HMO POLICYMAKING 
 

As discussed in chapters 3 and 4, HMO regulation and education policy 

are two policy areas well suited to investigate the preemptory policymaking role 

of state supreme courts.  Recall, judicial preemption is indicated by significant 

and predictable changes in the policy output of state legislatures.   

 This chapter begins the examination of legislative policymaking in two 

policy areas reasoned to vary in judicial influence.  In each policy area, the 

substantive and statistical impacts of the variables expected to influence 

legislative behavior are evaluated for both introduction and enactment stage.  

Furthermore, the results for the primary explanatory variables that capture 

judicial influence will be discussed, as well as the variables which indicate 

alternative explanations.  The chapter ends with a summary of the results across 

both policy introduction and enactment.   

 Recall HMO regulation involves expansion of consumer rights protections 

in the form of limitations on the ability of large corporate entities to inhibit 

consumer choice.  The issues raised in this policy area are politically divisive 

such that citizens, organized interests, and elected leaders all have stake in 

HMO regulatory policy.  Thus, there are substantial political repercussions for 

most actors in the policymaking process.  This is especially true for state 

legislatures, since they traditionally have a more prominent role in insurance 

regulatory policy. 



135 

 As noted in chapter 4, there were 966 introduced and 862 enacted HMO 

statutes in the 1990s.  Figure 5.1 illustrates that 73.5 percent of these introduced 

statutes called for more regulation and 83.9 percent of enacted statutes called for 

more regulation (the chart shows the actual numbers).  This suggests that states 

introduced HMO regulation typically for the purposes of curtailing HMO power.  

Turning to the other player in the policy process, state supreme courts heard 38 

HMO regulatory cases in the 1990s, out of 363,312 total cases heard.  The low 

number of cases suggests that state supreme courts were not frequent 

participants in HMO litigation during this decade.   Of these cases, 21 upheld 

more regulation and 13 denied more regulation (4 upheld a status quo, which 

recall simply means no change). Given the prominent role of state legislatures in 

the policy area, this policy area should demonstrate a lower level of judicial 

influence than education policy.   

 

5.1 Introduction Stage 

Judicial Influence 

 Table 5.1 presents the findings for the analyses of the impact of 

preemptive power on bill introductions of HMO regulation.  The first three 

columns provide results for questions one, two and three, which were estimated 

using Tobit.  The forth column in the table presents the OLS results for question 

four.   
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 As expected for this policy area, the results provide only some support for 

the notion of preemptory judicial influence as indicated by ideological distance, 

propensity of involvement, and disposition of involvement.  Recall, each of these 

measures of judicial influence is expected to be conditioned by either institutional 

rules or each other. Hence interpretation of results is only in terms of conditional 

relationships rather than a discussion of independent effects of the variables that 

capture judicial influence.  Quite simply, there are no independent effects (or 

main effects) of judicial influence as I argue this preemptory power depends upon 

the value of another factor.  As discussed in chapter 3, in addition to court 

preferences and involvement, there are some institutional rules that may have a 

direct impact on legislative behavior.   These rules thus are considered as other 

possible indicators of preemptory power.   

According to the results in the first column of Table 5.1, ideological 

distance conditioned by advisory opinion exerts a statistically significant effect on 

the amount of HMO policy introductions, which is measured as a proportion of 

total amount of policy introduced by state legislatures.  Specifically, results show 

that ideological distance (or court hostility toward legislature), when set to the 

mean value, decreases the proportion of HMO policy introductions by .005 

percent.18 Figure 5.2 illustrates this impact.  Interestingly, in states without 

 
18 The following computation was used to calculate the conditional impact of ideological distance:  
Y= ((coefficient for advisory opinion)+(coefficient for ideological distance) + (coefficient for 
interaction term) *(mean value of ideological distance)). Standard errors and t-ratios were also 
calculated to determine statistical significance of interaction terms. S.E. = sq.rt.[(var ideological 
distance) + (value of advisory opinion)2 * (var interaction term) +2*(value of advisory opinion)*(cov 
ideological distance, interaction term)].  T-ratio = coefficient/ s.e. Using these formulas, the 
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advisory opinions, the impact is much less pronounced, as well as in the opposite 

direction.  This suggests that advisory opinions are most likely used as a 

screening tool by legislatures to determine judicial intention in the early stage of 

policymaking.  Advisory opinions, seemingly, are a direct way of obtaining 

information about court motivation and attitude. 

Surprisingly, the other indicator of judicial influence, propensity of court 

involvement, was not statistically significant in this model.   Here the conditional 

relationship between propensity of court involvement and ideological distance 

between the court and legislature is not statistically significant, which might be 

due to the relatively minimal involvement by state supreme courts.   Recall in this 

model, the disposition of court cases is not considered because the dependent 

variable does not capture ideological direction.  Lastly, institutional rules, such as 

discretionary docket and judicial selection are not statistically significantly related 

to legislative activity in this model. 

 Results for judicial influence on the proportion of liberal HMO policy 

introductions are somewhat similar to the findings in model 1.  As results in the 

second column show, the impact of ideological distance in states with an 

advisory opinion is an increase in the amount of liberal introductions.  Thus, 

 
coefficient for ideological distance conditioned by advisory opinion= -.000054, s.e.= .00003, t-
ratio=-1.90919.  The graph illustrates these calculations when advisory opinion=0, and advisory 
opinion=1.  All further discussion and graphs of interaction coefficients use this formula to 
compute the interaction effects, 
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when state supreme courts were more liberal than state legislatures19,

legislatures introduced more liberal HMO policy.20 This conditional relationship is 

illustrated in Figure 5.3.  Once again, the graph illustrates how advisory opinion 

conditions the impact of ideological distance.  In states without advisory opinion, 

the impact is both less pronounced and not in the same direction. 

As expected, legislatures should be more inclined to introduce liberal 

policy when courts are more liberal relative to legislative ideology, if judicial 

preemption is at work. Also similar to model 1, propensity of involvement was not 

statistically significant.  In this model, the ideological disposition of court 

involvement is considered; however, the disposition of court involvement was not 

statistically significant.  Presumably, when legislatures introduce liberal HMO 

policy, they do not pay as much attention to how involved courts were, nor the 

nature of court involvement.  Instead, the relative friendliness of the court 

conditioned by advisory opinion mattered.  Like the findings in model 1, here too 

discretionary docket and judicial selection are not significant. 

Turning to model 3, results for this model do not provide support for 

judicial influence on the proportion of conservative policy introductions (with the 

exception of discretionary docket). This might be related to the skewed data for 

this dependent variable.  The data is heavily weighted towards liberal policy 

(there were many, many more liberal introductions and enactments in HMO 

 
19 Ideological distance in models 2-4 are measured such that a positive value indicates more 
liberal courts, negative values indicate more conservative courts.  Recall, in the first model, 
ideological distance was measured in absolute terms, i.e. without a directional sign. 
20 Interaction coefficient = .000054, s.e.= .000031, t-ratio= 1.725. 
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policy).  Since there is such a relatively low amount of conservative policy, there 

is less variance to explain.   

Model 4, which assesses the impact of judicial influence on liberal HMO 

policy introductions relative to conservative introductions, provides some 

evidence of preemptory influence.  Here it is not necessarily that legislative policy 

is liberal or conservative per se, but whether the legislature is introducing an 

equal or relatively equal amount of both  Unlike the results for questions one and 

two, the extent to which a court is hostile, conditioned by the presence or 

absence of an advisory opinion, is not statistically significant.  However, the 

hostility or friendliness of the court conditioned by the propensity of court 

involvement exerts a statistically significant impact on the ratio of liberal to 

conservative bill introductions.  As noted earlier, because the relationship is 

conditional, it is not appropriate to interpret the impact of ideological distance 

independent from the conditioning variable. Thus for ease of presentation, Figure 

5.4 demonstrates impact of the conditional relationship of a state supreme court’s 

propensity of involvement and ideological distance (hostile or friendly court) on 

liberal relative to conservative policy introductions.  As the graph shows, 

legislatures introduce much more liberal relative to conservative policy when 

courts are most active and more liberal than the legislature.  When courts are 

active but less liberal than the legislature (i.e. when ideological distance is at the 

minimum), there is actually less liberal relative to conservative policy. Thus, as 
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expected, propensity of involvement has the most pronounced impact when state 

supreme courts are more ideologically distant from state legislatures. 

A comparative assessment across the four measures demonstrates that 

propensity of involvement is significant in model 4, but not in models 1-3, which 

suggests that legislatures paid attention to the activity level of courts when they 

were concerned about the disproportion of HMO policy (i.e. more liberal than 

conservative).  The relative hostility or friendliness of the court, conditioned by 

advisory opinion, did influence HMO policymaking (especially liberal policy, which 

is the bulk of HMO policy).  However, propensity of court involvement, 

conditioned by ideological distance, only mattered when legislatures were 

concerned about the relative balance of HMO policy introductions.  The 

disposition of HMO court decisions did not significantly influence legislative 

policymaking in any of the models.  Although judicial influence is apparent, it is 

seemingly minimal with respect to HMO policy introductions, which was expected 

given the nature of this policy area.    

Alternative Explanations 

 Rather than judicial influence, some of the more traditional 

explanations of legislative activity emerge as significant. We now turn to results 

for these alternative explanations, which are shown in table 5.1.  Consider 

question number one that examines the factors expected to influence how much 

attention is generally given to HMO policy introductions.  Beginning with 

legislative rules and preferences, we find that only supermajoritarian 
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requirements are statistically significant.  This finding is not surprising; however, 

the direction of the relationship is unexpected.  For every one unit increase in 

supermajoritarian requirements to pass legislation, there is a .031 percent 

increase in the proportion of legislative introductions devoted to HMO policy.  It 

might be that legislatures recognize the challenges they will confront in the 

enactment stage and thus introduce more policy to increase the odds of actually 

passing policy in this area.  Another interpretation of this finding is that the 

legislature is simply posturing in this area of law.  In other words, the legislature 

introduces bills that they know will be difficult to pass with a supermajoritarian 

requirement.  No other legislative rules showed significance, although session 

length did demonstrate directional support.  Specifically, biannual sessions were 

inversely related to HMO introductions, as expected. 

 In terms of the other explanatory variables in this model, none significantly 

affected the amount of attention that legislatures devoted to HMO introductions.  

However, there was some directional support for several variables.  All variables 

in the category groups, parties, and public opinion demonstrated directional 

support.  Both HMO organized interests and unified government were positively 

related to HMO introductions. The economic variable (income) was not 

significant, but positively related to HMO enactments.  Neither of the federal 

policy variables demonstrated directional support, since both Congressional 

policy and the USSC decision was inversely related to HMO introductions. 

Similarly, the status quo variable was not statistically significant. 
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 In the second dependent variable, liberal HMO introductions, there is 

similar support for legislative rules.  Specifically, difficulty in passing legislation 

emerges as a statistically significant variable, as well as legislative ideology 

(which was not included in the first model).  Here again, as the difficulty in 

passing bills increases, the proportion of HMO liberal bill introductions increases.  

Given the ideological direction of this dependent variable, the preferences of the 

legislature and the citizenry are expected to influence liberal HMO policy 

introductions.  As expected, liberal legislatures introduce more liberal HMO 

policy.  However, an increase in the liberalness of the citizenry decreases the 

proportion of legislative introductions devoted to liberal HMO policy. An increase 

in legislative ideology is associated with a .009 percent increase in the proportion 

of liberal HMO policy introductions, while an increase in the liberalness of the 

citizenry is associated with a .003 decrease in the proportion of liberal policy 

introductions.  Legislatures seemingly paid more attention to their own 

preferences in this stage of policymaking than their citizenry.  

 No other legislative rules are statistically significant, although legislative 

professionalism and session length both demonstrate directional support. 

Looking at the influence of groups, parties, and public opinion, only citizen 

ideology (as discussed) is statistically significant.  However, both HMO organized 

interests and unified government exert positive directional support, as expected.  

Increases in per capita income were associated with increases in the 

proportion of liberal introductions, although the effect is relatively small.  National 



143 

forces, as in model one, were neither statistically significant nor directionally 

supported. Status quo, however, does show statistical significance. 

 In model 3, conservative policy introductions, legislative rules and 

preferences show a similar statistically significant impact.  Once again, greater 

difficulty in legislation passage is positively associated with conservative 

introductions.  Legislative ideology receives statistical support but is not in the 

expected direction. More liberal legislatures introduce more conservative HMO 

policy (.002 percent).  Session length also receives statistical significance and 

this variable is in the expected direction.  This finding is in the expected direction 

not because bi-annual legislatures introduce fewer conservative bills per se, but 

that fewer bills are introduced.   

Unlike liberal introductions, legislatures responded in this model to citizen 

ideology; more liberal citizens are associated with a lower proportion of 

conservative HMO policy introductions. An increase in liberal citizen ideology is 

associated with a .035 decrease in the proportion of conservative HMO 

introductions. Here the legislature defers to citizen preferences over its own, 

which is likely a function of focus on conservative policy.  Legislatures might feel 

as though the citizenry is more favorable toward liberal policy, generally 

speaking, compared to conservative policy.  As a result, legislatures behave 

according to their own preferences when considering liberal HMO policy (i.e., 

model 2) and respond to citizen ideology when considering conservative policy.  
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No other group or public opinion variable was statistically significant, although 

unified government did demonstrate directional support. 

 Neither economic nor federal alternative explanations were statistically 

significant.  However, unlike models 1 and 2, federal policy did demonstrate 

directional support. Both Congressional and USSC policy was associated with 

less conservative introductions, as expected. Similarly, status quo legislation was 

statistically significant. 

 We now turn attention to the last column in Table 5.1, which presents 

results for model 4—ratio of liberal HMO policy introductions to conservative 

HMO policy introductions. Some of the variables that capture legislative rules and 

preferences are statistically significant in this model as well. Here legislative 

ideology is both statistically significant and in the expected direction.  Specifically, 

for every unit increase in the liberalness of the legislature, legislatures introduced 

1.012 more liberal HMO policies for every conservative policy introduced.  

Session length was also statistically significant. 

Among the variables measuring interest group, party, and public influence, 

citizen ideology is not statistically significant, but exhibits a negative association.  

Thus, similar to model 2, liberal policy introductions, legislatures responded more 

in-line with legislative preferences than citizen preferences.  Here again, 

legislatures are responsive to the public when the proportion of liberal to 

conservative policy leans in the liberal direction. Presumably, it was not as 

politically necessary for legislatures to respond to the liberal preferences of 
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citizens since most HMO policy introductions called for more regulation (liberal).  

Instead, legislatures act as if it is only politically necessary to respond to the 

conservative preferences of citizens for the relatively infrequent conservative 

introduction.   

Unified party control was not significant, although HMO organized 

interests was positively associated with liberal relative to conservative policy (as 

expected).  Also similar to model 2 (liberal introductions), for this question per 

capita income is significantly related to the ratio of liberal to conservative HMO 

policy introductions.  States with higher per capita income have more liberal 

HMO policy introductions relative to conservative HMO policy introductions.  

Presumably, wealthier states can afford to expand health-care coverage and 

benefits.   

Model 4 does show some support for federal policy.  The USSC decision 

is statistically significant, but demonstrates an unexpected inverse relationship.  

In the years following the liberal USSC decision, states introduced only .74 liberal 

policies for every conservative HMO policy.  It could be that state legislatures 

assumed HMO policy might become a more focused USSC issue, and 

subsequently used the opportunity to appease more conservative HMO interests 

(“passing the buck”, so to speak).  Congressional policy is not statistically 

significant, but is directionally supportive of liberal relative to conservative 

enactments. 
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Lastly, status quo legislation is a statistically significant predictor for model 

4.  As in most other models of HMO policy introduction, legislatures were 

significantly influenced by the established legislative agenda.   

Summary of introduction Results 

Some important observations can be made from a comparative 

assessment of the results across the four models.  First, courts seemingly play a 

preemptive role in HMO policy introductions, but this role is minimal. The first 

measure of judicial influence, ideological distance, when conditioned by advisory 

opinion, shows a significant relationship with the general amount of attention 

towards HMO introductions, and liberal HMO introductions.  The second 

measure, propensity of involvement, conditioned by ideological distance, also is 

significant, but only in model 4.  Thus, when propensity of involvement is 

conditioned by ideological distance, liberal relative to conservative introductions 

are significantly affected.  The third measure, disposition of HMO involvement by 

state supreme courts, conditioned by propensity of involvement, does not receive 

any support in the analyses.    

There are also some collective observations regarding the alternative 

explanations for HMO introductions.  First is that legislative rules and preferences 

are supported in all models.  Supermajoritarian requirements are a significant 

predictor of HMO policy most of the time (models 1-3).  Supermajoritarian 

requirements do not, as it would intuitively seem, deter legislative introductions.  

Instead, legislatures pay more attention and introduce more policy with increased 
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requirements. Thus, legislatures are either not constrained by supermajoritarian 

requirements in HMO policymaking, or they introduce policy knowing that the 

rules will inhibit subsequent passage. Legislative ideology is also a significant 

explanatory variable, and seems to matter most in liberal HMO policy.   

Another observation is that groups, parties and public opinion do not really 

influence HMO introductions.  Generally, legislatures are not constrained by the 

ideology of their citizens as they introduce HMO policy.  Only in the presence of 

conservative HMO introductions does the liberalness of citizens result in fewer 

introductions. In light of much scholarship that supports the notion of constituent 

responsiveness, this finding is surprising.  However, extant literature on policy-

constituent responsiveness focuses on policy adoption rather than introductions.  

Another explanation is that legislatures take liberal HMO policy as a given- it will 

generally be supported from most citizens.  Organized interests and parties 

(unified government) also do not seem to matter in HMO introductions.   

Finally, there was evidence of political stability in HMO introductions, as 

status quo was statistically significant in most models.  As expected, legislatures 

were likely to introduce a political agenda similar to the established agenda, even 

in volatile HMO regulatory policy. 

The state economy typically did not affect policymaking.  Similarly, federal 

policy played only a minimal role in shaping legislative introductions of HMO 

policy.  The presence or absence of judicial influence and the influence of other 

factors in the introduction stage are likely different in the enactment stage. The 
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next section examines those factors that influenced HMO policymaking in the 

enactment stage. 

 

5.2   Enactment Stage 

Judicial Influence 

 Similar to the introduction stage, there is some support for the theory of 

judicial preemption, at least with respect to HMO policy enactments.  As before, 

the first column in Table 5.2 presents the results for judicial influence on the 

amount of general attention given to HMO policy.  Here none of the expected 

measures of judicial influence are statistically significant. However, contrary to 

expectation the variable for elected courts is significant in the positive direction.  

Specifically, in states in which courts are elected, legislatures devote .18 percent 

more attention to HMO regulation when they enact policy.  One possible 

speculation is that the legislative branch might feel less fearful of state supreme 

court anticipated reactions to enactments because state supreme courts are 

constrained more by the public.  

In the second model of liberal HMO enactments, there is support for 

judicial influence.  Specifically, ideological distance conditioned by advisory 

opinion is positively related to liberal HMO enactments.  Thus, when courts are 

more liberal than legislatures, in states with advisory opinions, legislatures enact 

.01 percent more liberal policy21. Figure 5.5 illustrates this impact.  When courts 

 
21 Coefficient = .000124, s.e. = .00008011, t-ratio = 1.5478. 
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are less liberal than legislatures in states with advisory opinions, there is actually 

less liberal policy.  As the graph shows, similar to policy introduction, the impact 

is less pronounced and not directionally supported in states without advisory 

opinions.  

Neither propensity of involvement nor disposition of involvement is 

statistically significant.  However, the variable for courts with discretionary 

dockets is significantly inversely related to HMO liberal policy enactments.  

States in which the court of last resort has discretionary power over its docket, 

legislatures enacted .26 percent less HMO policy.  As discussed in chapter 3, 

when courts can pick and choose its cases, the legislative branch should feel 

freer to enact policy compared to when courts are mandated to hear all cases.  

However, when the ideological direction of the policies enacted is considered, the 

legislative branch should be more constrained by discretionary dockets because 

the state supreme court might choose cases based on an ideological basis.   

 As in the introduction stage, results for model 3 do not provide support for 

judicial influence on the proportion of conservative policy enactments.  Thus the 

three primary measures for the preemptive power of courts do not seem to shape 

legislative activity.  In this model, discretionary docket and elected courts are not 

statistically significant either.  HMO enactments are similarly heavily weighted in 

the liberal direction, so as explained earlier, there is less variance to explain 

within the data.   
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 Turning to model 4, liberal relative to conservative enactments, there is 

some significant evidence of judicial preemption.  Specifically, legislative distance 

conditioned by advisory opinion exerts a positive and significant effect on liberal 

enactments, relative to conservative enactments.  Thus, in states with advisory 

opinions, legislatures enact more liberal relative to conservative HMO policy as 

state supreme courts are more liberal than the legislature.22 Figure 5.6 

demonstrates this effect.  Neither propensity of involvement conditioned by 

ideological distance nor disposition of involvement conditioned by propensity of 

involvement significantly affects HMO enactment.  Since ideological distance, 

conditioned by advisory opinion, also significantly predicted liberal HMO 

enactments (model 2), the relative hostility or friendliness of state supreme courts 

seemingly mattered most in predicting liberal policy.   

Discretionary dockets also had a significant impact on liberal relative to 

conservative enactments:  legislatures enacted .91 liberal HMO policies for every 

conservative policy. Thus, as in liberal enactments (model 2), courts with 

discretionary dockets constrain legislative enactment of liberal HMO policy.  

Judicial selection (i.e. elected courts) did not shape legislative activity in this 

model. 

 Across these four enactment models, there is some evidence of 

preemptory power.  In models 2 and 4 ideological distance conditioned by 

advisory opinion was significantly related to HMO enactments.  In the other 

 
22 Coefficient = .00725, s.e.= .004277, t-ratio= 1.6951. 
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models evidence of judicial influence vis-à-vis discretionary docket and judicial 

selection was present.  Courts seem to exert preemptive power in the enactment 

stage of HMO policy; however, other forces are at play.  Below, I turn to results 

for the alternative explanations for HMO policy enactment.  

Alternative Explanations 

 Table 5.2 also shows the results for alternative explanations of HMO 

enactments.  In the first column, several variables receive statistical significance.  

Two legislative rules have a significant impact on the general amount of attention 

given to HMO enactments.  Supermajoritarian requirements have a significant 

positive impact on policymaking.  Thus, when it is more difficult to enact policy, 

states increase attention towards HMO by .11 percent.  This is similar to the 

results in the introduction stage. Since the impact of this rule is not isolated to 

legislative behavior in the policy introduction stage, it appears they are not 

constrained in HMO policymaking by legislative rules that make it harder to pass 

policy.  Session length also has a statistically significant impact on HMO 

enactments.  Biannual legislatures enact less HMO policy, as expected. 

 Groups, parties, and public opinion also have a significant impact.  HMO 

organized interests have a positive association with HMO enactments, as 

expected.  For every one percent increase in HMO organized interests (as a 

proportion of all organized interests in a state), HMO enactments increase by 8.4 

percent.  Presumably, interest groups save their lobbying efforts for the 

enactment stage of the policymaking process.  Similarly, unified government 
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demonstrates positive directional support; it is easier to enact legislation when 

partisan differences are lessened.  

 Per capita personal income is not statistically significant in this model; 

however, there is some directional support for federal influence.   Here both the 

USSC decision and Congressional enactment have a positive association with 

HMO policy.  Status quo, however, is not statistically significant. 

 In the second column, model 2 shows very similar results to model 1.  

Legislative rules are once again significant explanations.  Supermajoritarian 

requirements demonstrate a positive, significant association with liberal HMO 

enactments.  Also, session length has a negative, significant association with 

liberal HMO enactments.  In addition, legislative preferences matter.  As 

legislatures are more liberal, there are more liberal HMO enactments.  

Specifically, for every one unit increase in the liberalness of a legislature, 

legislatures enact .007 percent more liberal HMO policies.   

 Another similarity with model 1 is that HMO organized interests exert a 

significant positive influence.  Thus, as HMO organized interests grow, there is 

more liberal HMO policy.  No other group or public opinion variable is significant.  

Unified government, although not significant, provides directional support for the 

hypothesis.   Citizen ideology, interestingly, is not a significant predictor for liberal 

HMO policy.  Thus, as in HMO introductions, legislatures do not always respond 

to citizen preferences.  Organized interests seem to matter more than the 

general preferences of the citizenry.   
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 No other variables have statistical significance, but federal policy again 

shows a positive effect, which is the expected direction.  As the USSC and 

Congress make liberal HMO policy, states are expected to respond in kind.  

Status quo, as in model 1, is not statistically significant. 

 In model 3, conservative enactments, there is also some support for 

alternative explanations, but from different factors.   Unlike the other models, 

supermajoritarian requirements are not statistically significant for conservative 

enactments.  However, both legislative ideology and session length are 

significant and in the expected direction.  Thus, as legislatures become more 

liberal, there is .006 percent less conservative enactments.  Similarly, legislatures 

with bi-annual session enact .06 percent less conservative policy.   

 In this model, parties are significantly associated with conservative HMO 

policy.  Thus, when both parties control the legislative and executive branch, 

legislatures enact .1 percent more conservative HMO policy.  However, HMO 

organized interests are not significant.  Citizen ideology is also not significant, 

although it does receive directional support. 

 No other variables are statistically significant, although federal policy does 

provide directional support for the hypothesis.  There is a negative relationship 

between USSC and Congressional policy, and conservative HMO enactments, 

as expected.  State per capita personal income and status quo, as in all other 

models, were not significant. 
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 There is not as much support for the alternative explanations considered 

with respect to liberal relative to conservative enactments.  Legislative rules and 

preferences are not statistically significant.  However session length and 

legislative ideology provide directional support.  In looking at groups, parties, and 

public opinion, only unified government is significant.  Neither personal income 

nor federal policy is significant, but as in the other models, federal policy 

continues to demonstrate directional support.  Thus, both USSC and 

Congressional policy are positively related to liberal relative to conservative 

enactments. Status quo, as in all other models, was not statistically aignificant. 

Summary of Enactment Results 

Some observations can be made in looking across all four enactment 

models.  First, although the idea of judicial preemption is supported, judicial 

influence seems minimal.  Only ideological distance, conditioned by advisory 

opinion, one of the three primary measures of judicial influence, is statistically 

significant and in the expected direction when predicting liberal enactments.   

The idea of judicial preemption is also supported by judicial institutional rules.  

Both elected courts and courts with discretionary dockets are significantly 

associated with HMO enactments.  The other two measures of judicial influence, 

propensity of involvement conditioned by ideological distance and disposition of 

judicial involvement conditioned by propensity of involvement, however do not 

affect HMO legislative enactments. 
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While judicial influence is relatively minimal when examined across all 

models, legislative ideology emerges as a prominent explanation for HMO 

enactments.  Both conservative and liberal enactments correspond to legislative 

ideology.  Legislative rules such as supermajoritarian requirements and session 

length also help explain HMO enactments.  Interestingly, while interest groups 

provide some explanatory power, citizen ideology is never significant.  This 

finding is probably not surprising, since HMO was a relatively new issue in the 

1990s that was brought to the legislative agenda largely due to organized 

interests.   Interest groups seemingly played an important role in shaping 

legislative activity in this policy area; however, state economies and federal 

policy were not significant predictors of HMO policy enactments. Similarly, status 

quo legislation was not a significant predictor of HMO enactments. 

 

5.3 HMO Introduction versus HMO Enactment 

 Comparative assessments of the four models for each stage illustrate 

some important differences and similarities across measurements of the 

dependent variable.  Equally important are distinctions and commonalities 

between the two stages.  I conclude this HMO policy section by drawing some 

comparisons between HMO introductions versus HMO enactments.  Legislative-

judicial ideological distance, conditioned by advisory opinion, was the most 

pronounced indicator of judicial influence on HMO policy introductions and 

enactments.  The impact was more prevalent with respect to liberal introductions 
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and enactments.  Recall, an advisory opinion provides opportunities for the state 

supreme court to inform the legislature about its likely response to a law if 

passed.  In these instances, a more liberal court is likely to respond in a liberal 

direction, which gives the legislature greater confidence with respect to the 

success/survival of liberal bills.   That this conditional relationship also influenced 

the total amount of HMO policy introduced, but not the amount of policy enacted, 

suggests that state legislatures in a hostile environment use advisory opinions as 

a screening devise to predict the success of HMO policy proposals if enacted.  

Upon initial screening in this stage, the legislature turns attention to the hostility 

of the environment and the potential use of advisory opinions only when enacting 

policies with an ideological agenda.     

While the policy environment was evidence of the preemptory power of 

courts in both stages, the propensity of court involvement, conditioned by 

ideological distance, was only significant for liberal relative to conservative policy 

introductions.  This implies that when the legislative branch is ideologically 

distant from the court, it uses the court’s docket as a screening device.  

Consequently, legislative fear of the court involvement in the enactment stage is 

reduced even in a hostile environment.  This finding also suggests that 

legislatures assume court involvement is more likely when the ideological 

balance of HMO is at stake.  A disproportionate number of liberal (or 

conservative) policies likely mobilizes litigants, which can increase court 

involvement.  The disposition of court involvement in HMO policy did not 
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influence HMO introductions or enactments.  Simply, legislatures do not 

reference the ideological direction of court outcomes.  Perhaps it is more difficult 

(or less helpful) to attain this information compared to court hostility and 

involvement in this less salient policy area.    

Discretionary docket and judicial selection (i.e., elected courts) were also 

considered as indicators of preemptive judicial power.  Whether the courts can 

choose its cases, from those appealed, significantly shapes legislative behavior 

in both the introduction and enactment stages of the policy process.   This 

influence is most pronounced when the ideological nature of the policy is 

examined.  State legislatures perceive state supreme courts with discretionary 

dockets as greater threats. This threat is greater in the enactment stage.  In 

these instances, legislatures confront the risk that courts might select HMO 

cases with the intent of overturning the policy.  Consequently, fewer policies are 

enacted, ceteris paribus.   The preemptive power of courts is evidenced by 

judicial selection only in the enactment stage and only when the proportion of the 

legislative agenda devoted to HMO policy is considered.    

Overall, when we assess the presence of preemptive judicial power based 

on the three main signals legislatures are expected to reference, we observe a 

stronger impact in the policy introduction stage.   State legislatures respond to 

court influence when considering policy introductions, which reduces the need for 

legislatures to consider it when they enact policy.  Stated differently, if the 

legislative branch makes calculations based on the perceived threat of the 
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judiciary when it introduces policy, the institution need not worry as much about 

court reactions in the policy enactment stage. In this way, enacted policy also 

reflects court preferences, among other things. This is critical because scholars 

who ignore the introduction stage would erroneously conclude that courts do not 

play a preemptive role in the policy process.  However, if we consider all 

indicators of judicial influence in each stage, the preemptive power of courts is 

slightly more evident in the enactment stage.  Of course unlike ideological 

distance and propensity of involvement, judicial selection and discretionary 

docket are outside of a court’s control.  Courts can thus alter their behavior to 

exert greater preemptive power over the legislative branch and this power is 

more evident the introduction stage.   

 Some general comparisons across HMO introduction and enactment can 

also be made regarding alternative explanations.  First, legislative rules and 

preferences are reliably significant predictors of HMO policy introductions and 

enactments.  Supermajoritarian rules influenced policymaking in both stages.  

The strong relationship between legislative ideology and policy in both stages 

and across most measures of the dependent variable is the most pronounced 

finding in this policy area and least surprising.     

In looking at the general effect of groups, parties, and public opinion, one 

interesting observation is that even though HMO regulation is a political issue, 

citizen ideology was never significantly related to HMO introductions or 

enactments.  The exception was conservative policy.  Since many of the HMO 
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policies benefited the general public, legislatures seemed concerned with public 

preferences only when citizens specifically did not want increased HMO 

regulation.  Legislatures were only slightly more responsive to organized 

interests and only in the enactment stage. 

Another important finding is that the impact of economic and national 

factors on HMO policy introductions and enactments was almost non-existent.  A 

state’s economy, as measured by personal income, was only significant in the 

introduction stage.  Similarly, federal policy, specifically the USSC case, only 

influenced introductions.  Perhaps the nature of HMO policy, which is a very 

minor part of the state budget, is less reliant upon economic performance.  When 

legislatures do consider liberal HMO bill introductions, they are more likely to do 

so in wealthier states, where states have greater ability to pay for increased 

benefits.    Finally, legislatures exhibited a surprising difference between policy 

introduction versus policy enactment in regards to incremental policymaking.   
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Table 5.1:  HMO Regulation Policymaking, 
Introduction Stage 

 

Variables in Model 

Model 1:  
General  

Model 2:  
Liberal 

Model 3: 
Conservative

Model 4: 
Liberal: 
Conservative 

HOSTILE VS. FRIENDLY COURTS
Legislative-Court Ideological Distance 

 
Advisory Opinion 

 
(legislative-court ideological distance* 

advisory opinion) 
PROPENSITY OF INVOLVEMENT

Proportion of Docket Devoted to HMO 
 

( proportion of docket devoted to HMO 
* ideological distance) 

 
DISPOSITION OF INVOLVEMENT
Liberal Disposition of Court HMO 

Decisions 
 

(liberal disposition of court HMO 
decisions * propensity of involvement) 

 
JUDICIAL INSTITUTIONAL RULES

Discretionary Dockets 
 

Elected Courts 
 

LEGISLATIVE RULES AND 
PREFERENCES

Legislative Professionalism 
 

Supermajoritarian Requirements 
 

Legislative Ideology 
 

Session Length 
 

.000009 
(.000013) 
.002802* 
(.000646) 
-.000063* 
(.000034) 
 
-.096764 
(.341791) 
.007542 
(.012127) 
 

-- 
 

-- 
 

.000069 
(.000463) 
.000166 
(.000466) 
 

.0000003 
(.000001) 
.000313* 
(.000121) 
 -- 
 
-.000561 
(.000492) 
 

-.00001 
(.000014) 
.003143* 
(.000633) 
.000064* 
(.000032) 
 
-.222306 
(.353112) 
.003158 
(.013969) 
 

-.000591 
 (.001076) 
 
-.262672 
(.350145) 
 

.000211 
(.000488) 
.000206 
(.000496) 
 

.0000004 
(.000001) 
.000193* 
(.000124) 
.00009* 
(.000014) 
-.000439 
(.000491) 
 

-.000019* 
(.000008) 
.00036 
(.00036) 
-.000016 
(.000019) 
 
.005524 
(.220236) 
.001778 
(.008228) 
 

-.000807 
(.000732) 
 
.382269 
(.306073) 
 

-.000587* 
(.000273) 
.000081 
(.000273) 
 

.000000007 
(.000000) 
.000208* 
(.000073) 
.000036* 
(.000008) 
-.000354* 
(.00028) 
 

.006326* 
(.00422) 
-.075021 
(.165505) 
.00351 
(.011216) 
 
117.2045* 
(90.836) 
6.465132* 
(4.25533) 
 

-.031119 
(.399334) 
 
-115.373 
(95.972) 
 

.02981 
(.110552) 
.318871* 
(.142067) 
 

.000027 
(.000341) 
.065256 
(.052838) 
.01204* 
(.006337) 
-.161223* 
(.101205) 
 

Main entries for Questions 1-3 are tobit coefficients with panel corrected standard errors in 
parentheses.  Main entries for Question 4 are OLS regression coefficients with panel corrected 
standard errors in parentheses. 
 *p< .10, .05, or .01 (for a one-tailed test) 
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Table 5.1 continued:  HMO Regulation Policymaking,  
Introduction Stage 

 

Variables in Model 

Question 1:  
General  

Question 2:  
Liberal 

Question 3: 
Conservative

Question 
4:Liberal: 
Conservative 

GROUPS, PARTIES, AND PUBLIC 
OPINION

Citizen Ideology 
 

HMO Organized Interests 
 

Unified Government  
 

ECONOMIC AND FISCAL CAPACITY
Per Capita Income 

 
NATIONAL AND REGIONAL

USSC 
 

Congress 
 

INCREMENTALISM
Status Quo 

 

Constant 
chi²/ R2

Number of Observations 

 

-- 
 
.016406 
(.0182) 
.000001 
(.00033) 
 
.00000001 
(.000000) 
 
-.000062 
(.000556) 
-.000064 
(.000568) 
 

.014356 
(.012678) 
 
-.002415 
36.83 
 
450 

 

-.000028* 
(000019) 
.018836 
(.017817) 
.000026 
(.000329) 
 
.00000005* 
(.000000) 
 
-.000474 
(.00059) 
-.00017 
(.000568) 
 

.131417* 
(.069266) 
 
-.003141 
45.01 
 
450 

 

-.000032* 
(.000011) 
.005208 
(.011143) 
.00008 
(.00019) 
 
.000000002 
(.000000) 
 
-.000203 
(.000341) 
.000146 
(.000332) 
 

-.228573* 
(.159363) 
 
-.001574 
39.65 
 
450 

 

-.00791 
(.010134) 
.789406 
(3.630977) 
-.006927 
(.091311) 
 
.000018* 
.(.000009) 
 
-.260622* 
(.110685) 
.075271 
(.132462) 
 

.103221* 
(.0518) 
 
-1.1 
.0842 
 
290 

Main entries for Questions 1-3 are tobit coefficients with panel corrected standard errors in 
parentheses.  Main entries for Question 4 are OLS regression coefficients with panel corrected 
standard errors in parentheses. 
 *p< .10, .05, or .01 (for a one-tailed test) 
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Table 5.2:  HMO Regulation Policymaking,  
Enactment Stage 

 

Variables in Model 

Model 1:  
General  

Model 2:  
Liberal 

Model 3: 
Conservative

Model 4: 
Liberal: 
Conservative 

HOSTILE VS. FRIENDLY COURTS
Legislative-Court Ideological Distance 

 
Advisory Opinion 

 
(legislative-court ideological distance* 

advisory opinion) 
PROPENSITY OF INVOLVEMENT

Proportion of Docket Devoted to HMO 
 

( proportion of docket devoted to HMO 
* ideological distance) 

 
DISPOSITION OF INVOLVEMENT
Liberal Disposition of Court HMO 

Decisions 
 

(liberal disposition of court HMO 
decisions * propensity of involvement) 

 
JUDICIAL INSTITUTIONAL RULES

Discretionary Dockets 
 

Elected Courts 
 

LEGISLATIVE POWERS AND 
PREFERENCES

Legislative Professionalism 
 

Supermajoritarian Requirements 
 

Legislative Ideology 
 

Session Length 
 

.000008 
(.000035) 
.000814 
(.001604) 
-.000002 
(.000082) 
 
1.3204* 
(.842995) 
-.029648 
(.030634) 
 

-- 
 

-- 
 

-.001271 
(.001161) 
.001843* 
(.00116) 
 

-.000002 
(.000003) 
.001065* 
(.000303) 
 -- 
 
-.002368* 
(.001251) 
 

-.000013 
(.000033) 
.001493 
(.001479) 
.000137* 
(.000076) 
 
1.05079* 
(.804152) 
.011822 
(.033404) 
 

-.00255 
 (.002517) 
 
.798836 
(.859475) 
 

-.002632* 
(.001118) 
-.001324 
(.001147) 
 

-.000002 
(.000003) 
.001153* 
(.000292) 
.000073* 
(.000032) 
-.002392* 
(.001159) 
 

.000014 
(.000033) 
-.000401 
(.001487) 
-.000086 
(.00007) 
 
.431043 
(.792472) 
-.031874 
(.036592) 
 

.00168 
(.002463) 
 
-.99026 
(.972957) 
 

.001001 
(.001132) 
.000366 
(.001123) 
 

.000002 
(.000003) 
-.000018 
(.000281) 
-.000055* 
(.000031) 
-.000649* 
(.001149) 
 

.001174 
(.0028) 
.093047* 
(.065983) 
.008424* 
(.004307) 
 
dropped 
 
.183978 
(1.00887) 
 

-.030474 
(.14288) 
 
13.88244 
(46.2919) 
 

-.090719* 
(.056484) 
.033404 
(.156473) 
 

-.000149 
(.000153) 
.026668 
(.024939) 
.002164 
(.004656) 
-.00849 
(.09156) 
 

Main entries for Questions 1-3 are tobit coefficients with panel corrected standard errors in 
parentheses.  Main entries for Question 4 are OLS regression coefficients with panel corrected 
standard errors in parentheses. 
 *p< .10, .05, or .01 (for a one-tailed test) 
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Table 5.2 continued:  HMO Regulation Policymaking,  
Enactment Stage 

 

Variables in Model 

Question 1:  
General  

Question 2:  
Liberal 

Question 3: 
Conservative

Question 
4:Liberal: 
Conservative 

GROUPS, PARTIES, AND PUBLIC 
OPINION

Citizen Ideology 
 

HMO Organized Interests 
 

Unified Government 
 

ECONOMIC AND FISCAL CAPACITY
Per Capita Income 

 
NATIONAL AND REGIONAL

USSC 
 

Congress 
 

INCREMENTALISM
Status Quo 

 

IMR 
(selection variable) 

Constant 
chi²/ R2

Number of Observations 

 

-- 
 
.084147* 
(.045574) 
.000871 
(.000821) 
 
.00000009 
(.000000) 
 
.001359 
(.001389) 
.001273 
(.00141) 
 
.097955 
(.079088) 
 

dropped 
 
-.005501 
56.97 
 
450 

 

-.000047 
(.000045) 
.079009* 
(.042247) 
.000606 
(.000766) 
 
.00000009 
(.000000) 
 
.001247 
(.001354) 
.001608 
(.00131) 
 
.105683 
(.090093) 
 

dropped 
 
-.007891 
77.14 
 
450 

 

-.000043 
(.000046) 
.038064 
(.040858) 
.000969* 
(.000743) 
 
.0000001 
(.000000) 
 
-.000336 
(.0013) 
-.001336 
(.001262) 
 
.097184 
(.065939) 
 

dropped 
 
-.010428 
21.59 
 
450 

 

-.003061 
(.003984) 
-.261394 
(1.65134) 
-.058661* 
(.037087) 
 
.000002 
.(.000009) 
 
.004366 
(.101701) 
.066395 
(.053467) 
 
.043996 
(.050858) 
 

-.107087 
(.365934) 
.770813 
.111 
 
290 

Main entries for Questions 1-3 are tobit coefficients with panel corrected standard errors in 
parentheses.  Main entries for Question 4 are OLS regression coefficients with panel corrected 
standard errors in parentheses. 
 *p< .10, .05, or .01 (for a one-tailed test) 
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Figure 5.1:  HMO Policy, 1990-99
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Figure 5.2:  Impact of Ideological Distance on HMO Introductions 
conditioned by Advisory Opinion 
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Figure 5.3:  Impact of Ideological Distance on Liberal HMO Introductions 
conditioned by Advisory Opinion  
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Figure 5.4:  Impact of Propensity on Liberal Relative to Conservative HMO  
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Figure 5.5:  Impact of Ideological Distance on Liberal HMO Enactments 
conditioned by Advisory Opinion 
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Figure 5.6:  Impact of Ideological Distance on Liberal Relative to  
Conservative HMO Enactments, conditioned by Advisory Opinion 
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Chapter 6  
EDUCATION POLICYMAKING 
 

In this chapter, results for education policy introductions and enactments 

are discussed.  Similar to Chapter 5, the substantive and statistical impacts of the 

variables expected to influence legislative behavior are evaluated for both 

introduction and enactment stage.  Furthermore, the results for the primary 

explanatory variables that capture judicial influence will be discussed, as well as 

the variables which indicate alternative explanations.  The chapter ends with a 

summary of the results across both policy introduction and enactment.   

 As discussed in Chapter 4, education policy in this dissertation is limited to 

kindergarten through twelfth grade, public education policy.  Thus, the types of 

issues raised in this policy area are the educational issues which affect a majority 

of a state’s population.  Educators (teachers and other school personnel), 

citizens (parents and students alike), elected leaders, policymakers- including 

courts and legislatures- all have a vested stake in the types of education policies 

that are made within a state.  This is probably equally true for courts and 

legislatures, unlike HMO regulation.  Education, as discussed, is both a 

traditional legislative issue (especially budgetary), as well as a judicial issue 

(especially concerns of educational equity).  Thus, there are political 

repercussions for both courts and legislatures inherent to education 

policymaking, which makes this policy area more susceptible to judicial influence. 
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 As noted in Chapter 4, there were 36,367 introduced and 7,168 enacted 

education statutes in state legislatures during the 1990’s.   Figure 6.1 shows that 

legislatures introduced roughly equal amounts of liberal and conservative 

education policy (based on the 5 percent sample).  Also, as shown, they enacted 

56 percent liberal education policy, 43 percent conservative (the chart shows 

actual numbers).23 This suggests that legislatures were equally minded during 

policy introduction, but alternatively, somewhat more ideologically swayed during 

policy enactment.  Turning to the other player in the policy process, state 

supreme courts heard 665 education cases during the same decade.  Of these, 

315 were decided in a liberal direction, and 350 were decided conservatively 

(based on the coding scheme as discussed in Chapter 4).  Given the equally 

important role of state supreme courts in education policymaking, we should 

expect a stronger level of judicial influence in education policymaking than HMO 

regulation. 

6.1 Introduction Stage 

Judicial Influence 

 Table 6.1 presents the findings for the analyses of the impact of 

preemptive power on bill introductions of education policy.  Similar to the HMO 

analyses, the first three columns provide results for model 1-3, which were 

estimated using Tobit.  The forth column in the table presents the OLS results for 

 
23 Recall that approximately half of enacted statutes were dropped from the analyses when no 
ideological direction could be obtained.  Also, when the education introduction sample was 
coded, statutes that could not be coded according to ideology were replaced by other statutes 
(“find and replace” sampling) to ensure sample size (see Appendix or Chapter 4). 
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model 4.  As expected in this policy area, the models show more support for 

judicial preemption than HMO policy.  More of the measures of judicial influence 

are significant, and there is statistical support for the other variables capturing 

judicial influence.  Thus, as will be discussed, education policy provides more 

evidence of judicial preemption. 

 In the first column, results show that the amount of attention devoted to 

education introductions by legislatures is not significantly influenced by any of the 

primary measures of judicial influence.  Neither ideological distance, conditioned 

by advisory opinion, nor propensity of involvement, conditioned by ideological 

distance, is significant (disposition is not included since the dependent variable is 

not an ideological measure).  However, there is some support from the judicial 

institutional variables.  Both discretionary dockets and elected courts impact 

education introductions.  When state supreme courts are able to pick and choose 

their caseloads, legislatures devote .69 percent more attention to education 

policy.  Similarly, when state supreme courts are elected, legislatures introduce 

.68 percent more education policy.  Here legislatures seem to ignore judicial 

influence vis-à-vis institutional rules when introducing policy.  Presumably, 

legislatures perceive judicial threats to be greater when enacting policy.  In this 

way, they can introduce policy to appease constituents, or members of the 

legislative body, and worry about the court in the next stage.   This is not 

surprising give the highly political nature of education policy; it motivates 
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legislatures to posture in this stage knowing they can squash the policy in the 

enactment stage.       

 In looking at the second column, liberal HMO introductions, we find that all 

three of the primary measurements of judicial influence are significant and in the 

expected direction.  First, legislative distance as conditioned by advisory opinion 

has a positive impact on liberal introductions.  Thus, as state supreme courts are 

more liberal than legislatures (in states with advisory opinions), legislatures 

introduce 1.3 percent more liberal education policy.  Figure 6.2 illustrates this 

effect.  Ideological distance, as shown, demonstrates a more pronounced impact 

across advisory opinion than in states without.   

Liberal introductions are also significantly and positively influenced by 

propensity of involvement, as conditioned by ideological distance.  Figure 6.3 

illustrates the effect of propensity of involvement when ideological distance is 

held at the minimum, maximum, and mean values.  At the maximum level of 

ideological distance (i.e. when courts are much more liberal than legislatures), 

the graph illustrates the positive association between propensity of involvement 

and liberal introductions.  Thus, as state supreme courts are more involved in 

education policy, and are increasingly more liberal than the legislature,  

legislatures introduce more liberal education policy.  In these instances, the 

legislatures assume court involvement will simply legitimate legislative activity.   

At the minimum and mean values of ideological distance (i.e. when courts are 

respectively much more and moderately more conservative than legislatures), 
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judicial propensity is actually associated with fewer liberal policies.  Thus, 

propensity of involvement influences legislatures as they introduce education 

policy when ideological distance of the court is considered. 

The third measure of judicial influence is also significantly and positively 

related to liberal education introductions.  Recall, the measure of the state 

supreme court’s disposition in education policy captures how many more liberal 

education decisions were made than conservative decisions.  Thus, a positive 

number indicates a court that is more liberal on education policy.  Results 

indicate that courts which are more liberal in education policy, conditioned by 

their propensity of involvement, are associated with increased liberal education 

introductions.  Simply, when courts are both active in education policy and liberal 

towards education policy, legislatures introduce more liberal policy.  Here again, 

legislatures seemingly view courts as agents to legitimate policy.  Figure 6.4 

illustrates this impact when propensity of involvement is held at the minimum, 

maximum, and mean values. As expected, legislatures are influenced by the 

court’s ideological tone towards education policy, specifically when they are most 

involved in education policy.  The effect is most pronounced when propensity is 

at maximum value. 

Interestingly, liberal education introductions are influenced by all three 

primary measures of judicial influence, as well as judicial institutional rules.  

Specifically, courts with discretionary dockets are significantly inversely related to 

liberal introductions.  This is unlike the first model, in which legislatures 
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introduced more education policy when courts could choose their caseloads.  

However, as argued before, when the ideological tone of the policy is considered, 

legislatures seem to be more fearful of court discretion to hear cases as the 

courts may choose cases involving liberal legislation.  Specifically, results show 

that when courts have discretionary docket control, legislatures introduce 19.3 

percent less education policy.   

Turning to the third column, conservative education introductions, there is 

also evidence of judicial influence; however it is not as strong as in liberal 

introductions.  The first measure of ideological distance, as conditioned by 

advisory opinion, is significantly and inversely related to conservative 

introductions.  As expected, legislatures introduce fewer conservative education 

policies when courts are more liberal than legislatures. Figure 6.5 illustrates this 

impact. As before, the effect is more pronounced in states with advisory opinions. 

The second measure of judicial influence, propensity of involvement 

conditioned by ideological distance, is not statistically significant.  The third 

measure, however, is significant and in the expected direction.  When the 

disposition of court involvement in education policy is more liberal and courts are 

more involved in this area, fewer conservative policies are introduced.  Figure 6.6 

illustrates this impact when propensity of involvement is held at the minimum, 

maximum, and mean values. As shown, the impact of disposition is most 

pronounced when courts are most active in education policy.  Thus, legislatures 

are constrained in introducing policy that is not ideologically proximate to the 
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state supreme court’s specific attitude about education policy, particularly when 

they have show interventionist behavior.  

Results of this model also demonstrate support for judicial institutional 

rules.  For example, discretionary dockets are significantly related to 

conservative introductions.  Interestingly, discretionary dockets are positively 

related to conservative introductions (unlike liberal introductions).  In this model, 

legislatures introduce 18.4 percent more conservative policy when state supreme 

courts have discretionary control. Conservative policies, which include adoption 

of voucher systems, might be more controversial than liberal policies.   The 

controversial nature of conservative policies might make legislatures more likely 

to “pass the buck” to courts in hopes the courts will take the blame if they choose 

cases that involve these policies.  If court review of these controversial cases 

were mandated, blame for enactment of these policies presumably would rest 

with legislatures. In these instances, courts can claim their hands are tied.  

Consequently, legislatures seemingly are likely to enact more controversial 

policies, which in this area tend to be conservative, when the discretion to get 

involved lies with the courts.  Unlike discretionary docket, elected courts do not 

influence the ideological direction of policy introduced.     

Liberal relative to conservative education introductions are considered in 

the last column.  As in HMO policy, this dependent variable captures the 

ideological balance of education policy that is introduced in the legislature.  Once 

again, there is support for the idea of judicial preemption, but less so than any 
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other model.  Neither ideological distance, conditioned by advisory opinion, nor 

propensity of involvement, conditioned by ideological distance, is significantly 

related to liberal relative to conservative introductions.  However, disposition of 

involvement, as conditioned by propensity of involvement, is significantly and 

positively related to liberal relative to conservative introductions.  Figure 6.7 

illustrates the impact of disposition of involvement when propensity of 

involvement is held at the minimum, maximum, and mean values.  As expected, 

legislatures introduce more liberal policy relative to conservative policy when 

court decisions are more liberal toward education policy.  This is true both as 

courts are more or less involved in education policy, but the impact is more 

pronounced when propensity of involvement is greater.  This is a strong indicator 

for the notion of judicial influence, since substantively, the ideological balance of 

education policy state legislatures introduce is impacted by the disposition of 

state supreme court education decisions.   

Unlike previous models, discretionary control over the docket does not 

shape legislative behavior; however, like liberal policy introductions the direction 

of this variable is negative.   

Alternative Explanations 

Overall, there is significant evidence to support the notion of judicial 

preemptory power.  However, there are other factors that also help explain 

education introductions. Table 6.1 provides the results for these alternative 

explanations of education introductions.  The first column presents findings on 
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general legislative attention to education introductions.  Legislative rules and 

preferences impact the total number of education policies introduced, out of all 

legislative policy introductions.  Specifically, session length is significantly and 

inversely related to education introductions.  Thus, there are fewer introductions 

in biannual legislatures.  This is as expected since biannual legislatures introduce 

less policy in the second session year, overall.  None of the other legislative rules 

are significantly related to education introductions in model 1.  Recall, legislative 

ideology is not included since there is not ideological orientation of the dependent 

variable.   

Groups, parties, and public opinion are not statistically significant in this 

model (citizen ideology is not included).  However, unified control of government 

is in the expected direction. No economic or demographical variable is 

statistically significant, either.  Education specific factors, such as annual per 

pupil expenditures, school enrollment, and educational equity showed no 

statistical significance or directional support. 

Recall that the USSC made no educational decision in the 1990s, but 

Congress passed three policies expected to influence state education 

policymaking.  Two of these Congressional Acts occurred in 1994, and were 

specifically liberal in nature.  The third occurred in 1998 and was more 

conservative in nature, by subject matter (school choice).  Thus, federal controls 

in this model included a Congressional liberal influence, and Congressional 

conservative influence, at different time points in the 1990s.  Although federal 
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conservative policy showed no statistical significance in the first model, the liberal 

policies did.  Interestingly, federal liberal policy is inversely related to education 

introductions.  Thus, as a result of liberal federal education policy, state 

legislatures introduced .64 percent fewer education policies.  Presumably, 

legislatures expected more federal intervention as a result of these policies, and 

subsequently turned their attention away from education policy.  Status quo 

legislation is not statistically significant. 

Turning to liberal introductions, the second column shows that legislative 

rules and preferences are strongly related.  All variables in this category are 

significant and in the expected direction.  First, legislative professionalism is 

associated with more liberal introductions. A one unit increase in legislative 

professionalism is associated with .05 percent more liberal introductions.  

Second, supermajoritarian requirements are negatively associated with liberal 

introductions.  So, as it is harder to pass policy, there are fewer introductions.  

Session length is also associated with fewer liberal introductions, as expected.  

Finally, legislative ideology is positively associated with liberal introductions.  For 

every one unit increase in the liberalness of the legislature, .46 percent more 

liberal policies are introduced. 

Although legislatures introduce liberal education policy consistent with 

their own preferences, they do not seem to respond to the preferences of citizens 

or interest groups in the same way.  State economic factors also do not show a 

significant impact on liberal introductions.  There is some directional support, 
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however.  Both per capita income and per pupil expenditures are positively 

associated with liberal introductions.  Demographic factors are significantly 

related to liberal introductions.  Specifically, as demand increases for public 

education, legislatures introduce 2.5 percent more liberal education policies.  As 

expected, when the school-age population increases, legislatures respond with 

more education-friendly (liberal) policies. 

National factors demonstrate a similar result as in the first model.  

Specifically, federal liberal policy has a significant and inverse relationship with 

liberal introductions.  Substantively, liberal federal education policy is related to, 

17.1 percent fewer liberal education policy introductions.  Perhaps the same 

rationale from model 1 applies to explain the inverse relationship between federal 

liberal policy and state liberal policy.  If state legislatures anticipated more federal 

policy regarding education, and specifically more liberal federal policy, they not 

only turned their attention away (fewer introductions overall), but also turned 

liberal attention away.  If the federal government is responsible for more liberal 

education policy, then it figuratively lessens the responsibility for states.  Federal 

conservative policy was not statistically significant or directionally supported.  

Status quo, however, was statistically significant. 

The third column shows the results of conservative education 

introductions.  Once again, legislative rules and preferences are statistically 

significant explanations for education introductions.  Supermajoritarian 

requirements are significantly and inversely related to conservative introductions, 
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as expected.  Legislative ideology, also as expected, impacts conservative 

introductions.  Thus, as legislatures are more liberal, they introduce .58 percent 

fewer conservative education policies.  Like liberal introductions, legislatures 

introduce policy that corresponds to their political ideology. Session length is not 

statistically significant. 

Similar to model 2, groups, parties, and public opinion are not significantly 

related to conservative education introductions.  However, some economic 

factors are statistically significant.  First, educational equity significantly 

influences legislative introductions.  Specifically, as education funding becomes 

more equitable across the state, conservative policy increases by .49 percent.  

Presumably, as funds for education become more equal across the state, there is 

less need for liberal policy, which aims to create more equitable funding.  Per 

pupil expenditures and per capital income are not statistically significant. 

Demography significantly influences conservative introductions, as 

expected.  Specifically, as state demands for education increases (i.e., 

enrollment) legislatures introduce 2.7 percent fewer conservative policies.  As 

before, federal liberal policy also exerts a significant impact.  Substantively, as a 

result of federal liberal policy, state legislatures introduced 14.8 percent more 

conservative policy.  While unexpected, this finding is similar to results in models 

1 and 2.  As noted earlier, when federal liberal policy effectively lessens the need 

for state legislatures to liberalize education, legislatures turn attention to 
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conservative policy.  Status quo legislation was not statistically significant in 

model 3. 

The last column shows the results for liberal relative to conservative 

introductions.  Legislative rules and preferences once again show a strong 

influence.  First, supermajoriarian requirements and session length are inversely 

related to liberal relative to conservative introductions.  Greater difficulty in 

passing legislation and longer sessions reduce introductions.  Second, legislative 

professionalism is associated with more liberal relative to conservative policy.  

Here more professionalized legislatures introduce 1.002 liberal policies for every 

conservative policy.  This is expected because legislative professionalism has 

typically been associated with liberal policy.  Finally, legislative ideology is once 

again significantly related to education introductions.  Specifically, for every one 

unit increase in the liberalness of a legislature, there are 1.012 liberal 

introductions for every conservative introduction.  Conclusively, legislative rules 

and preferences have a predictable impact on education policy introductions. 

Groups, parties, and public opinion do not have a significant impact on 

liberal relative to conservative introductions, as in the other models.  The 

economy, alternatively, does show some support for liberal relative to 

conservative introductions.  Specifically, increases in per capita income are 

significantly associated with more liberal relative to conservative introductions, as 

expected.  Alternatively, another indicator for the economy, per pupil 

expenditures, is significantly and inversely related to liberal relative to 
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conservative introductions.  As legislatures spend more on education, per se, 

they introduce .99 liberal policies for every conservative policy.  The effect, albeit, 

is relatively minimal.  Educational equity is not statistically significant. 

Unlike models 2 and 3, demand for education is not statistically significant.  

Congressional policy, however, consistently demonstrates the same effect as all 

other models.  Liberal Congressional acts in 1994 had a significant impact across 

all introduction models. Specifically, legislatures introduce only .6 liberal 

education policies for every conservative policy.  As before, conservative 

Congressional policy is not statistically significant.   Status quo, as in model 2, is 

statistically significant. 

Summary of Introduction Results 

Some general conclusions can be drawn by comparing the four education 

introduction models.  First and most important, judicial preemption is evident 

across nearly all education introduction models.  Although the first model 

demonstrates support only from judicial institutional variables, all other models 

are supported by primary measures of judicial influence.  Specifically, ideological 

distance, conditioned by advisory opinion, is significant in models 2 and 3.  While 

propensity of involvement, conditioned by ideological distance, is significant only 

in liberal introductions, disposition of involvement, conditioned by propensity of 

involvement, is statistically significant in models 2, 3, and 4.  Recall this 

interaction was not included in the first model.  Legislatures seem most 

influenced by how the state supreme court decides education policy, depending 
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on how active courts are in this policy area.   Legislatures were most influenced 

by the disposition of court treatment of education cases in states where courts 

were very active in education policy.  

Another observation is that across nearly all models, discretionary docket 

or elected courts mattered. Courts seemingly exert a preemptive power over 

legislatures when certain institutional rules create environments that heighten the 

threat of judicial reaction to legislative activity.   

Some collective observations can also be made about other explanations 

for education policy introductions.  First, legislative rules and preferences were 

significant in every model.  Supermajoritarian requirements and session length 

resulted in fewer introductions across all models.  Furthermore, legislative 

ideology was significant in all three models in which it was included.  Clearly, 

rules governing the policymaking process and legislative preferences toward 

education policy are strong predictors of legislative bill introductions in the area of 

education.   

A surprising finding is the absence of constituent influence on education 

introductions.  Since constituency appeasement should be most evident in the 

introduction stage (if posturing is occurring), it is an unexpected finding that 

groups, parties, or public opinion were not statistically significant in any of the 

models. One speculation regarding the lack of influence from organized interests 

is that this measure represents the total number of educational interests in a 

state, as a proportion of the total of all interests.  HMO interests is a similar 
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measure.  However, unlike HMO interests, which are consumer advocacy groups 

that call only for more regulation (liberal policy), education interests are 

composed of groups advocating both liberal policy (teachers unions, student 

rights, educational equity, etc.), as well as those advocating conservative policy 

(prayer in schools, vouchers, etc.).  Thus, the education interest group measure 

does not capture ideological direction. 

Economic variables generally offer very little explanation for education 

introductions.  School enrollment, alternatively, is statistically significant in all 

models.  Federal policy had a statistically significant impact across all models.  

Finally, status quo legislation was only statistically significant in liberal education 

policy.   

These models illustrate that both judicial variables and alternative 

explanations matter when legislatures introduce education policy. Whether the 

same forces influence the enactment stage is discussed in the next section.   

 

6.2 Enactment Stage 

Judicial Influence 

 Table 6.2 presents results for the analyses of judicial preemption in 

education enactments.  There is support across all models.  The first column 

shows the results regarding general legislative attention towards education 

enactments.  As in the introduction stage, none of the primary measures of 

judicial influence are statistically significant.  Recall disposition of involvement is 



186 

not included, as the dependent variable has no ideological orientation.  Method of 

selection is statistically significant.  Specifically, when courts are elected, 

legislatures enact .52 percent less education policy.  This suggests that 

legislatures could be constrained in enacting education policy when their judicial 

counterparts are fellow politicians.  Discretionary dockets are not statistically 

significant. 

 The second column shows results for liberal education enactments.  In 

this model, all of the primary measures of judicial influence are statistically 

significant. Judicial institutional rules, however, are not statistically significant. 

Ideological distance, as conditioned by advisory opinion, is positively related to 

liberal enactments.  Thus, as courts are more liberal than state legislatures, 

legislatures enact one percent more liberal education policy, in states with 

advisory opinions. Figure 6.8 illustrates this effect.  As shown, the impact is 

pronounced in states with advisory opinions.  Alternatively, in states without 

advisory opinions, the impact is minimal.  As in education introductions, advisory 

opinions serve as a screening tool for legislatures to gather information about 

potential judicial behavior. 

Propensity of involvement, conditioned by ideological distance, is also 

positively related to liberal enactments.  Figure 6.9 illustrates the effect when 

ideological distance is held at the minimum, maximum, and mean values. As 

shown, when state supreme courts are more involved in education policy, and 

more liberal than the legislature, legislatures enact more liberal education policy.  
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However, when courts are more conservative than the legislature (ideological 

distance at minimum and mean), and more involved, legislatures enact fewer 

liberal education policies.  Thus, legislatures are responsive to the activity level of 

courts in education policy when they reference the overall hostility or friendliness 

of the political environment. 

Finally, the disposition of judicial involvement in education policy, 

conditioned by propensity of involvement, is also positively associated with liberal 

enactments.  Figure 6.10 illustrates the effect of disposition when propensity of 

involvement is held at the minimum, maximum, and mean values.    As shown, 

the impact of judicial disposition is most pronounced when courts are more active 

(propensity at maximum value).  The impact of judicial disposition when courts 

are less active is minimal.  Thus, as state supreme courts are more liberal 

towards education policy, and highly involved in education policy, legislatures 

enact more liberal education policy.   

 The third column presents results for conservative education enactments.  

Ideological distance, conditioned by advisory opinion, is not statistically 

significant, nor is propensity of involvement conditioned by ideological distance.  

Disposition of involvement, conditioned by propensity of involvement, however, is 

statistically significant in the expected direction.  Thus, as state supreme courts 

are more liberal in their education policy decisions, legislatures enact fewer 

conservative education policies.  Figure 6.11 illustrates the effect of disposition of 

involvement when propensity of involvement is held at the minimum, maximum, 
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and mean values.  Legislatures, it seems, are constrained when enacting 

conservative education policy by the liberal disposition of state supreme courts 

toward education policy, especially when they are highly involved in education 

policy.  When courts are not as involved in education policy, the impact of judicial 

disposition is much less pronounced, as shown.   

Finally, the last column shows the results for liberal relative to 

conservative enactments.  Ideological distance, as conditioned by advisory 

opinion, is statistically significant.  Thus, as state supreme courts are more liberal 

than state legislatures, legislatures enact 1.02 liberal policies for every 

conservative policy (in states with advisory opinions). Figure 6.12 illustrates the 

impact in states with and without advisory opinions.    Once again, advisory 

opinions serve as a reference for legislatures, which provides more information 

about judicial behavior.   

Propensity of involvement, conditioned by ideological distance is not 

statistically significant in this model either.  However, disposition of involvement, 

as conditioned by propensity of involvement, is statistically significant.  As state 

supreme courts are more liberal towards education policy, state legislatures 

enact more liberal education policy.  Figure 6.13 illustrates the impact of judicial 

disposition towards education policy when propensity of involvement is held at 

the minimum, maximum, and mean values.  As shown, the impact at all values of 

propensity is similar, but the impact is much more pronounced when courts are 
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more involved.  Active courts, again, condition the effect of judicial disposition to 

a considerable extent. 

Overall, there is support for the idea of judicial preemption in education 

enactments.  The next section assess whether other explanations are also at 

play in the enactment stage of education policy. 

Alternative Explanations 

 Results for alternative explanations are presented in Table 6.2.  In looking 

at the first column, which shows results for education enactments as a 

percentage of all enactments, legislative rules and preferences have some 

influence on legislative activity.   While legislative professionalism is statistically 

significant and increases education enactments by .005 percent, 

supermajoritarian requirements and session length are not statistically related to 

enactments.  As always, legislative ideology is not included in this model 

because the dependent variable has no ideological orientation.  

 Turning to the influence of groups, parties and public opinion, on 

legislative activity, there is some support.  Education organized interests exerts a 

positive significant influence on education enactments.  This relationship is 

expected as increases in the organized interests of any policy area should 

increase legislative attention for the policy area.  Conversely, unified government 

is not statistically significant.  Citizen ideology is absent from this model due to 

measurement of the dependent variable.    
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In this model, the indicators of the state economy are statistically 

significant and in the expected direction.  Per capita personal income is positively 

associated with education enactments, although the effect is relatively small.    

Per pupil expenditures are also positively related to education enactments.  For 

every one dollar increase in pupil expenditures, legislatures enact .006 percent 

more education policy.  Alternatively, educational equity is inversely associated 

with education enactments.  As equity within a state’s education system 

increases, legislatures might anticipate less need for education policy (as 

opposed to decreases in equity, which might call for more policy to rectify the 

disparities). 

 Whereas public school enrollment does not influence education 

enactments, federal policy does.  Liberal policy enacted by Congress is 

significantly inversely associated to education enactments.  The substantive 

impact of this variable is a .35 percent decrease in education enactments.  As 

discussed in stage one results, enactment of federal policy could have lifted 

some policy responsibility from state legislatures.  As a result, state legislatures 

might not have saw a need to enact education policy.   Conservative federal 

policy was not statistically significant.  Status quo legislation, however, was 

significantly related to education enactments. 

 The results presented in the second column describe the impact of 

alternative explanations on liberal education enactments.  Legislative rules and 

preferences are statistically significant and in the expected direction.  
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Specifically, legislative professionalism is positively associated with liberal 

education enactments. Similarly as expected, supermajoritarian requirements 

and session length are inversely related to education enactments.  Difficulty in 

passing legislation and biannual sessions should both result in fewer policies.  

Finally, legislative ideology, as in all introduction models, is positively associated 

with liberal enactments.  Thus, as legislative liberalness increases, legislatures 

enact .14 percent more liberal education policies.   

 Whereas rules and legislative preferences mattered, interest groups, party 

control, and public opinion are not statistically significant.  When considering 

liberal education policy, legislatures act according to the institutional rules 

governing legislative behavior and their own preferences.  Perhaps legislatures 

use the rules of the institution to dodge this politically divisive policy area.  In this 

way, legislatures can claim to the public that rules make this branch less 

permeable to citizens and interest groups.      

Results also show that economic factors shape legislative enactment of 

liberal education policy.  Per capita income is inversely related to liberal 

education enactments.   Here it seems as though states with a wealthier public 

favor conservative approaches to education.  As a result, legislatures enact fewer 

liberal policies that oppose voucher systems, for example.  Increased per pupil 

expenditures, alternatively, is associated with more liberal policy.  This finding is 

not surprising given that more money spent on education is typically associated 

with liberal policy.  Finally, educational equity is inversely related to liberal 
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education enactments.  As discussed in the first model, legislatures might feel 

less need to enact liberal education policy when funding for education is more 

equitable across the state.   

 Student enrollment does not significantly influence enactment of liberal 

education policies.  Results for national policy, on the other hand, show 

statistically significant support for liberal enactments.  In this model, conservative 

Congressional policy that was passed in 1998 increased legislative enactment of 

liberal policy by 16.4 percent.  This finding mimics the impact associated with 

liberal federal policy; it suggests that state legislatures devote attention to liberal 

policy because the federal government is taking care of conservative policy.  .  

Federal liberal policy, in this model, was not statistically significant.  Status quo, 

however, was statistically significant similar to model 1. 

 Legislative rules and preferences also significantly influence conservative 

enactments in model 3.  Supermajoritarian requirements and legislative ideology, 

as expected, are inversely related to conservative enactments.  As it gets 

increasingly harder to enact policy, legislatures enact 3.9 percent less 

conservative education policy.  A one unit increase in the liberalness of the 

legislature is associated with a .05 percent decrease in conservative policy.  

Legislative professionalism and session length are not statistically significant. 

 Neither interest groups nor unified government are statistically significant, 

which is similar to the results from models 1 and 2.  Citizen ideology, for the first 

time, is statistically significant.  The direction of impact, however, is unexpected.  
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Specifically, as citizen ideology is more liberal, legislatures enact more 

conservative policy.  Clearly legislative activity, and in particular education policy 

enactments, is not shaped by public preferences.   

 Economic variables, as in models 1 and 2, are both statistically significant.  

First, per capita income is associated with increases in conservative policy.  This 

is similar to the results in model 2, since increases in per capita income in a state 

resulted in fewer liberal policies.  As discussed earlier, a wealthier public seems 

to prefer alternative approaches to education and perhaps favor private school 

systems.  The second economic indicator, per pupil expenditures, is inversely 

associated with conservative enactments.  Thus, as legislatures spend more 

money, there are fewer conservative enactments.  Finally, educational equity is 

associated with increased conservative policy.  Specifically, as the educational 

system within a state becomes more equitable, legislatures enact .31 percent 

more conservative policy.  As in models 1 and 2, legislatures seemingly view 

more equitable education systems with a decreased need for liberal policies.   

 The demographic variable, public school enrollment, was again not a 

statistically significant influence on conservative education enactments.  Also as 

before, national policy had some significant impact on education enactments.  

Specifically, federal conservative policy was inversely related to conservative 

enactments.  This is similar to model 2, in which conservative Congressional 

policy was associated with increases in liberal policy.  Presumably, state 

legislatures enacted less conservative policy due to a perception of less need for 
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conservative policy.  Here again, federal liberal policy was not statistically 

significant. Status quo legislation here was also not statistically significant. 

 The fourth column shows the results of liberal relative to conservative 

education enactments.  As in all other models, there is strong support for the 

impact of legislative rules and preferences on enactments.  Both 

supermajoriatrian requirements and session length are significantly and inversely 

associated with liberal relative to conservative enactments, as expected.  

Legislative professionalism, also as expected, is positively associated with more 

liberal policy relative to conservative policy.  Another prominent factor influencing 

the ratio of liberal education policy relative to conservative is legislative ideology.  

Specifically, as the liberalness of a legislature increased, legislatures enacted 

1.02 liberal policies for every conservative policy.  In every model, legislatures 

enact education policy that resembles their political preferences.   Yet, interest 

groups, partisan control, and citizen ideology do not shape legislative enactments 

across all models.     

 Whereas per pupil expenditures are not statistically significant, 

educational equity is significant and inversely related to liberal relative to 

conservative enactments.  Thus, as equity within a state’s education system 

increases, legislatures enact fewer liberal relative to conservative policies.  This 

result corresponds to the results in models 1-3. Neither demographic, national 

policy, nor status quo variables are statistically significant  

Summary of Enactment Results 
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 Some collective observations can be made across all models of 

education enactment models.  Starting with judicial influence, there is obvious 

support for the variables that measure judicial preemptory power from either the 

primary measures of judicial influence or institutional rules that also capture 

some degree of judicial preemptory power.  Judicial selection (i.e., elected 

courts) is the only significant variable in the first model that lends support to the 

notion of preemptory power.  When courts are elected, legislative activity is 

deterred.  Elections seem to politicize inter-branch relations, which heightens 

legislative fear of court reaction to policy.  That only institutional rules shape 

legislative enactment of the proportion of the agenda devoted to education 

policies suggests that courts have limited influence on overall policy choices.  

Moreover, this model implies that factors over which courts have some control 

(e.g., preferences, propensity of involvement, and case disposition) do not shape 

overall agenda composition.  Rather, this influence of courts is more effective, 

and evident, when legislatures enact certain types of education policies.     

 In models 2-4, the three primary measures of judicial influence all receive 

statistical significance.  The first measure, legislative distance, conditioned by 

advisory opinion, is significant in models 2 and 4.  General hostility or friendliness 

of the state supreme court exerts the greatest impact on liberal policy 

enactments when the state has an advisory opinion.   

The second measure of judicial influence, propensity of involvement, 

conditioned by ideological distance, has less support.  Specifically, only in liberal 
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enactments (model 2) does propensity of involvement have a significant impact 

when the court is very active in this area.  The disposition of court involvement , 

particularly when courts are active, had the most pronounced effect on education 

enactments; it is significant in all models.   Since judicial influence was most 

evident in education policy, it follows that legislatures would presumably follow 

the court’s attitude toward education more closely than in a policy area in which 

there was minimal judicial impact.  In a sense, legislatures would devote more 

specific attention, as measured by disposition of involvement, as well as general 

attention, as measured by ideological distance and propensity of involvement.   

 In terms of judicial institutional variables, there was some support here as 

well.  Elected courts influenced the general amount of attention towards 

education enactments (model 1).  When justices are elected, educational bills 

make up a smaller proportion of the legislative enactment agenda.  As expected 

the heightened political environment shapes legislative activity.  Conversely, 

courts with discretionary dockets increased bill enactments that were liberal in 

nature (model 2) and decreased bill enactments that would balance the 

disproportionate number of liberal policies (model 3).  In this policy area, which is 

arguably more salient to the legislative branch, state legislatures do not act as if 

court will react negatively when they enact liberal education policy.  Instead, 

legislatures seemingly ignore the courts control over its docket in this stage.  

However, when the issue before the legislative branch pertains to enactments 

that will offset the balance of liberal to conservative policies, legislatures defer to 
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courts.  This deference to the court seems to reflect a legislative perception that 

courts will exert influence when ideological equity is the agenda issue.    

 Turning to alternative explanations, there are also some generalizations 

that can be made across all enactment models.  An obvious observation is that 

legislative preferences influence policy enactment.  The ideological direction of 

the legislature shapes the ideological content of the policy enacted.  Additionally, 

some legislative rules are a strong predictor of education enactments.  

Legislative professionalism is significant in most models and, as expected, is 

associated mostly with increased liberal policy.  Supermajoritarian requirements 

and session length are also significant in most models and are inversely related 

to education policy.   

 Surprisingly, citizen ideology (i.e., public opinion), did not influence 

legislative behavior in the enactment stage.  Similarly, interest groups were not a 

significant predictor of the ideological direction of enactments.  However, 

organized interests did play a role in the overall proportion of the legislative 

agenda devoted to education enactments (model 1) As noted earlier, 

measurement issues might explain the absent relationships between interest 

groups and enactment.  Measurement might also explain the results for citizen 

ideology because the measure captures overall ideology rather than policy-

specific preferences.  Moreover, while a strong link between public preferences 

and policy exists in the literature, this relationship has not been tested when 

measures of judicial influence were included in the models.  In this policy area, 
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legislatures might be more concerned with policy success, which might lead to 

future electoral benefits.  

Whereas public preferences and interest groups do not play a role in the 

enactment stage of the policymaking process, the economy is a concern when 

legislatures enact policy.  In nearly all models (except model 4), these variables 

were statistically significant.  Clearly, expenditures and income sources shape 

legislative behavior. Demand or need for education policy, alternatively does not 

influence education enactment.  It might be that demand is more associated with 

appropriation bills, excluded from these analyses, than general policies.   

 State policymaking was influenced by the external environment, and in 

particular, congressional policy.   The consistency of a federal influence suggests 

that the state policymaking process does not operate in a vacuum free from 

federal influence.  The internal environment, however, did not exhibit consistent 

impact, as legislatures showed mixed dependence on status quo legislation. 

 

6.3 Education Introduction versus Education Enactment 

Comparisons across the four models in the introduction and enactment 

stage also provide some important conclusions about the policymaking process 

in this area.   To begin, the disposition of court involvement in education policy, 

conditioned by the propensity of court involvement, was the most pronounced 

indicator of judicial influence on education policy introductions and enactments.  

Fundamentally, state legislatures were influenced by state supreme courts’ 
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treatment of cases involving education policy and this impact is greatest when 

courts are very active in this area.    

Discretionary docket and judicial selection (i.e., elected courts) were also 

significant indicators of preemptive judicial power in the policymaking process.  

Whether the courts can choose its cases, from those appealed, significantly 

shapes legislative behavior in both the introduction and enactment stages of the 

policy process.   This influence is most pronounced when the ideological nature 

of the policy is examined.  Here, state legislatures perceive state supreme courts 

with discretionary dockets as greater threats and this fear is most evident in 

liberal policy introductions and enactments.  The preemptive power of courts was 

also apparent in both stages when courts were elected, but this rule only 

influenced the degree to which education policy comprised the legislative total 

agenda.   

Overall, when we assess the presence of preemptive judicial power based 

on the three main signals legislatures are expected to reference, we observe a 

relatively equal impact across policy introduction and enactment.  Thus, 

legislatures are constrained or compelled in education policymaking by judicial 

influence in a similar way as they introduce and enact policy.   

Some general comparisons across education introduction and enactment 

can also be made regarding alternative explanations.     First, across both 

stages, legislative rules and preferences are a significant influence on education 

policymaking.  Specifically, the legislative rules which are designed to impact 
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policy (supermajoritarian requirements and session length) do so in both stages.  

Similarly, legislative ideology is significantly related to education policy across 

both policy introduction and enactment.  Thus, legislative preferences are a 

strong indication of the types of education policies that will be introduced and 

enacted in states.  

Results across stages also suggest that the economy matters more when 

legislatures enact policy compared to when they introduce education policy.  

Policy introductions need not be concerned with resources that might be needed 

for education policy.  Legislatures thus pay more attention economic indicators 

when they consider policy that will have real impact on a state’s education 

system.  Across both stages, per pupil expenditures do not matter.  As discussed 

earlier, demand might be more influential when introducing or enacting 

appropriation bills.  Examination of these bills is left for future study.   

Another interesting and important finding is that federal education policy 

influences state education policymaking, but differently across stages.   Liberal 

federal policy was influential in policy introduction; yet only conservative policy 

passed by the federal government influenced policy enactment.  Regardless of 

the directional impact of federal law on this policy area, state legislatures 

referenced the federal government when introducing and enacting education 

policy.  Whereas Congressional behavior matters to state legislatures, United 

States Supreme Court decisions did not shape legislative behavior in this policy 

area.  
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In summary, state legislatures reference courts in some way when 

introducing and enacting education policy and this influence manifests in at least 

one measure of legislative attention to this policy.  In the concluding chapter, 

comparisons of judicial preemption across the two policy areas are made.  

Additionally, the implications of judicial influence on the policymaking process are 

discussed.  Fundamentally, how and when courts influence policy is examined 

within the context of judicial literature that treats courts as policymaking 

institutions vis-à-vis court decisions.   
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Table 6.1: Education Policymaking, 
 Introduction Stage 

 

Variables in Model 
Model 1:  
General  

Model 2:  
Liberal 

Model 3: 
Conservative

Model 4: 
Liberal: 
Conservative 

HOSTILE VS. FRIENDLY COURTS
Legislative-Court Ideological Distance 

 
Advisory Opinion 

 
(legislative-court ideological distance* 

advisory opinion) 
 

PROPENSITY OF INVOLVEMENT
Proportion of Docket Devoted to 

Education 
 

( proportion of docket devoted to 
education * ideological distance) 

 
DISPOSITION OF INVOLVEMENT

Liberal Disposition of Court Education 
Decisions 

 
(liberal disposition of court education 

decisions * propensity of involvement) 
 

JUDICIAL INSTITIONAL RULES
Discretionary Dockets 

 
Elected Courts 

 
LEGISLATIVE RULES AND 

PREFERENCES
Legislative Professionalism 

 
Supermajoritarian Requirements 

 
Legislative Ideology 

 
Session Length 

 

.000113 
(.000146) 
.003634 
(.005621) 
.00025 
(.000293) 
 

.005538* 
(.002829) 
 
-.000114 
(.000097) 
 

-- 
 

-- 
 

.00685* 
(.004146) 
.006805* 
(.004188) 
 

-.000000 
(.000011) 
-.001095 
(.001075) 
 -- 
 
-.007578* 
(.004214) 

 
.001445 
(.002857) 
.190011* 
(.101315) 
.011529* 
(.005218) 
 

.006197 
(.052785) 
 
.002561* 
(.001995) 
 

-.009502 
 (.028008) 
 
.040043* 
(.022764) 
 

-.19253* 
(.07526) 
.021541 
(.079195) 
 

.00047* 
(.00019) 
-.045585* 
(.019565) 
.004563* 
(.001837) 
-.370664* 
(.077073) 

 
-.000324 
(.00292) 
-.119842 
(.103911) 
-.010036* 
(.005372) 
 

-.00107 
(.05351) 
 
-.001202 
(.001942) 
 

.019482 
(.028608) 
 
-.027324* 
(.02009) 
 

.183999* 
(.077035) 
-.133605 
(.091372) 
 

.00001 
(.000194) 
-.035585* 
(.02006) 
-.005758* 
(.001885) 
-.090557 
(.077904) 

 
-.003633 
(.00565) 
.285926* 
(.159885) 
-.007812 
(.012523) 
 

.011617 
(.071024) 
 
-.000705 
.002294 
 

.022788 
(.064097) 
 
.029402* 
(.03124) 
 

-.213611 
(.175028) 
.11442 
(.204561) 
 

.001681* 
(.000547) 
-.113111* 
(.050725) 
.011896* 
(.00407) 
-.366102* 
(.170439) 
 

Main entries for Questions 1-3 are tobit coefficients with panel corrected standard errors in 
parentheses.  Main entries for Question 4 are OLS regression coefficients with panel corrected 
standard errors in parentheses. 
 *p< .10, .05, or .01 (for a one-tailed test) 
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Table 6.1 Continued:  Education Policymaking,  

Introduction Stage 
 

Variables in Model 
 

Question 1:  
General  

 
Question 2:  
Liberal 

 
Question 3: 

Conservative
Question 
4:Liberal: 

Conservative 

GROUPS, PARTIES,  AND PUBLIC 
OPINION

Citizen Ideology 
 

Education Organized Interests 
 

Unified Government 
 

ECONOMIC AND FISCAL CAPACITY
Per Capita Income 

 
Per Pupil Expenditures 

 
Equity 

 
DEMOGRAPHICS

Public School Enrollment as 
Proportion of Total Population 

 
NATIONAL AND REGIONAL
Federal Liberal Policy (1994) 

 
Federal Conservative Policy (1998) 

 

INCREMENTALISM
Status Quo 

 

Constant 
chi²/ R2

Number of Observations 

 

-- 
 
-.017849 
(.032453) 
.001154 
(.002835) 
 
.000000 
(.000000) 
-.000000 
(.000002) 
-.000095 
(.000196) 
 
.000258 
(.000762) 
 

-.006392* 
(.004272) 
.003099 
(.004489) 
 
.005423 
(.004556) 
 

.025974 
26.31 
 
450 

 

-.001263 
(.002764) 
-.589952 
(.675381) 
-.02951 
(.05083) 
 
.000001 
(.000007) 
.000012 
(.000031) 
-.000889 
(.003461) 
 
.025396* 
(.014205) 
 

-.171483* 
(.079085) 
.041979 
(.080256) 
 
.10095* 
(.076935) 
 

.141777 
57.97 
 
450 

 

.002903 
(.00283) 
.613072 
(.695029) 
.036741 
(.052065) 
 
.000001 
(.000008) 
-.000033 
(.000032) 
.004864* 
(.003561) 
 
-.027221* 
(.014586) 
 

.147506* 
(.081068) 
-.048807 
(.08204) 
 
-.010563 
(.079625) 
 

.581772 
50.08 
 
450 

 

-.000166 
(.005444) 
.162127 
(.573473) 
.039581 
(.102304) 
 
.000048* 
.(.000016) 
-.000159* 
(.000078) 
.000659 
(.008901) 
 
.019598 
(.022988) 
 

-.400294* 
(.140488) 
-.181016 
(.153085) 
 
.088972* 
(.050681) 
 

-.330615 
.1663 
 
450 

Main entries for Questions 1-3 are tobit coefficients with panel corrected standard errors in 
parentheses.  Main entries for Question 4 are OLS regression coefficients with panel corrected 
standard errors in parentheses. 
 *p< .10, .05, or .01 (for a one-tailed test) 
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Table 6.2: Education Policymaking, 
 Enactment Stage 

 

Variables in Model 
Model 1:  
General  

Model 2:  
Liberal 

Model 3: 
Conservative

Model 4: 
Liberal: 
Conservative 

HOSTILE VS. FRIENDLY COURTS
Legislative-Court Ideological Distance 

 
Advisory Opinion 

 
(legislative-court ideological distance* 

advisory opinion) 
 

PROPENSITY OF INVOLVEMENT
Proportion of Docket Devoted to 

Education 
 

( proportion of docket devoted to 
education * ideological distance) 

 
DISPOSITION OF INVOLVEMENT

Liberal Disposition of Court Education 
Decisions 

 
(liberal disposition of court education 

decisions * propensity of involvement) 
 
JUDICIAL INSTITUTIONAL RULES

Discretionary Dockets 
 

Elected Courts 
 

LEGISLATIVE RULES AND 
PREFERENCES

Legislative Professionalism 
 

Supermajoritarian Requirements 
 

Legislative Ideology 
 

Session Length 
 

-.000087* 
(.00006) 
-.002065 
(.002687) 
.000024 
(.00014) 
 

.000003 
(.001337) 
 
.000023 
(.000046) 
 

-- 
 

-- 
 

-.001772 
(.001937) 
-.0052* 
(.001995) 
 

.000048* 
(.000005) 
.000287 
(.000517) 
 -- 
 
-.002206 
(.001998) 
 

-.000498 
(.002005) 
.227808* 
(.072385) 
.01053* 
(.003752) 
 

-.016005 
(.036525) 
 
.002263* 
(.001281) 
 

-.03991* 
 (.019883) 
 
.042809* 
(.015577) 
 

-.059812 
(.052807) 
.037792 
(.055464) 
 

.000338* 
(.000135) 
-.038147* 
(.013928) 
.001414* 
(.001281) 
-.315769* 
(.054462) 
 

-.002289 
(.001939) 
.02242 
(.069231) 
.002113 
(.003575) 
 

-.005184 
(.03508) 
 
-.000287 
(.001241) 
 

.048321* 
(.019227) 
 
-.038027* 
(.014909) 
 

.077545* 
(.050764) 
-.057991 
(.053146) 
 

.000023 
(.00013) 
-.039279* 
(.0135) 
-.000509* 
(.000126) 
-.039682 
(.052477) 
 

-.010315 
(.010184) 
.527229* 
(.346391) 
.028364* 
(.012965) 
 

.073371 
(.186314) 
 
.000452 
.006554 
 

.101333 
(.183469) 
 
.110043* 
(.079159) 
 

-.842336* 
(.460425) 
.469089 
(.496183) 
 

.002529* 
(.001763) 
-.223811* 
(.144888) 
.020504* 
(.009894) 
-1.12005* 
(.411512) 
 

Main entries for Questions 1-3 are tobit coefficients with panel corrected standard errors in 
parentheses.  Main entries for Question 4 are OLS regression coefficients with panel corrected 
standard errors in parentheses. 
 *p< .10, .05, or .01 (for a one-tailed test) 
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Table 6.2 Continued:  Education Policymaking, 

 Enactment Stage 
 

Variables in Model 
 

Question 1:  
General  

 
Question 2:  
Liberal 

 
Question 3: 

Conservative
Question 
4:Liberal: 

Conservative 

GROUPS, PARTIES, AND PUBLIC 
OPINION

Citizen Ideology 
 

Education Organized Interests 
 

Unified Government 
 

ECONOMIC AND FISCAL CAPACITY
Per Capita Income 

 
Per Pupil Expenditures 

 
Equity 

 
DEMOGRAPHICS

Public School Enrollment as 
Proportion of Total Population 

 
NATIONAL AND REGIONAL
Federal Liberal Policy (1994) 

 
Federal Conservative Policy (1998) 

 

INCREMENTALISM
Status Quo 

 

Constant 
chi²/ R2

Number of Observations 

 

-- 
 
.024206* 
(.015575) 
-.001549 
(.001357) 
 
.000000* 
(.000000) 
.000006* 
(.000000) 
-.000243* 
(.000094) 
 
.000034 
(.000037) 
 

-.003472* 
(.002072) 
.002345 
(.002137) 

 
-.105543* 
(.045976) 

 

.057717 
165.16 
 
450 

 

.001514 
(.001947) 
-.42819 
(.410012) 
-.014088 
(.036027) 
 
-.000015* 
(.000005) 
.000037* 
(.000022) 
-.008217* 
(.002501) 
 
.002931 
(.010117) 
 

.004478 
(.055905) 
.163663* 
(.056648) 
 
.114243 
(.065678) 
 

1.4098 
88.5 
 
450 

 

.002657* 
(.001882) 
.099833 
(.391426) 
-.035939 
(.034657) 
 
.000017* 
(.000005) 
-.000086* 
(.000021) 
.003059* 
(.002408) 
 
-.010061 
(.010661) 
 

.047288 
(.053854) 
-.107053* 
(.054291) 
 
-.074034 
(.070263) 
 

.186431 
59.77 
 
450 

 

.011937 
(.010368) 
-1.21953 
(1.55299) 
.199383 
(.19706) 
 
-.000028 
(.000033) 
.000157 
(.000255) 
-.033983* 
(.017735) 
 
-.024173 
(.066824) 
 

-.291171 
(.25671) 
.308891 
(.265195) 
 
.019352 
(.0688) 
 

5.335 
.1621 
 
450 

Main entries for Questions 1-3 are tobit coefficients with panel corrected standard errors in 
parentheses.  Main entries for Question 4 are OLS regression coefficients with panel corrected 
standard errors in parentheses. 
 *p< .10, .05, or .01 (for a one-tailed test) 
Note:  IMR dropped in all analyses, and thus is not included in the table. 
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207 

Figure 6.2:  Impact of Ideological Distance on Liberal Education  
 Introductions, conditioned by Advisory Opinion 
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Figure 6.3:  Impact of Propensity on Liberal Education Introductions, 
 across Ideological Distance 
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Figure 6.4:  Impact of Judicial Disposition on Liberal Education 
 Introductions, across Propensity 
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Figure 6.5:  Impact of Ideological Distance on Conservative Education 
 Introductions, conditioned by Advisory Opinion 
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Figure 6.6:  Impact of Judicial Disposition on Conservative Education 
 Introductions, across Propensity 
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Figure 6.7:  Impact of Judicial Disposition on Liberal Relative to 
 Conservative Education Introductions, across Propensity 
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Figure 6.8:  Impact of Ideological Distance on Liberal Education 
 Enactments, conditioned by Advisory Opinion 
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Figure 6.9:  Impact of Propensity on Liberal Education Enactments, across  
 Ideological Distance 
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Figure 6.10:  Impact of Judicial Disposition on Liberal Education 
 Enactments, across Propensity 
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Figure 6.11:  Impact of Judicial Disposition on Conservative Education 
Enactments, across Propensity 
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Figure 6.12:  Impact of Ideological Distance on Liberal Relative to  
Conservative Education Enactments, conditioned by Advisory 
Opinion 
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Figure 6.13:  Impact of Judicial Disposition on Liberal Relative to 
Conservative Education Enactments, across Propensity  
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CHAPTER 7 
CONCLUSION 
 

This study has addressed some fundamental questions about the 

policymaking role of state supreme courts.  Specifically, the research has 

assessed the likelihood, as well as the extent, that state supreme courts can 

preemptively shape legislative behavior.  More broadly, this research has sought 

to understand judicial preemption, and ultimately legislative behavior, in the 

context of two fundamental stages of policymaking:  policy introduction and policy 

enactment.  While the literature regarding courts as policymakers has identified a 

judicial influence in policymaking, this influence has been generally considered a 

function of judicial decisions.  Furthermore, the literature on state policymaking 

has relatively ignored the influence of state supreme courts.  The goal of this 

research was to bridge these gaps between judicial influence and the 

policymaking process. 

 Recent scholarship (i.e. Shipan 1997) has begun to consider a 

policymaking process in which judicial influence comes into play before policy is 

passed, or during policy formation.  Upon examination of the state policymaking 

process, and ultimately, policy formation in the areas of HMO regulation and 

education, this research has provided additional and new evidence of that courts 

play a preemptive role in the policy process.  Fundamentally, extant literature that 

has ignored this judicial power detracts from a complete picture of policymaking 

and legislative motivation.   Across the states and across time, state supreme 
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courts exert a preemptive influence as legislatures introduce and enact HMO and 

education policy.  In the following section, I provide analytical discussion of some 

of the prominent findings across HMO regulation and education policy.  I also 

identify some major similarities and distinctions across introduction and 

enactment stages in both policy areas.  In conclusion, I discuss the theoretical 

implications for a preemptive judicial role in policymaking.   

 

7.1 Analytical Discussion of Findings 

 Table 7.1 presents the summarized results for all models and stages in 

both policy areas.  The number in each column represents how many models 

were significant in each policy area and stage of policymaking.  Conclusively, 

there is evidence of a preemptive judicial influence across both policy areas.  As 

expected, there is a greater influence in education policy than HMO regulation.  

All education models showed support for judicial influence, and to a much greater 

extent than HMO regulation.  This was expected in consideration of judicial 

saliency with regard to both policy areas.  Education policy has traditionally and 

historically been a more salient area of judicial influence 

 Recall the crux of the theoretical argument for a preemptive influence of 

courts on legislative behavior builds from a notion that legislatures will alter their 

behavior in anticipation of court reaction. Some of these factors that legislatures 

reference when making policy decisions pertain to past court behavior as a 

guideline for anticipated court reactions and others pertain to prospective court 
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behavior defined by preferences and institutional rules.  Whether legislatures are 

more responsive to signals from past court actions or the current political 

environment seemingly speaks to the type of behavior in which legislatures 

behave vis-à-vis courts.  For HMO policy, evidence of legislative responsiveness 

to courts indicates that legislative policymaking is more consistent with 

prospective rather than retrospective behavior.   Court hostility or friendliness 

provided information to legislatures about future actions by state supreme courts.   

Moreover, when legislatures had the opportunity to request advisory opinions 

from the court, greater information about future court responses was exchanged 

between these branches.  As a result, legislatures were better able to gauge their 

decisions to introduce or enact HMO regulation.    

 Judicial influence was also evident when rules shaped the institutional 

environment in which courts and legislatures act.  These rules also supplied 

prospective information to legislatures.  Specifically, method of judicial selection 

and court discretionary docket control created an environment that, at times, 

constrained HMO policymaking.  However, the extent to which these courts 

decided HMO cases and the ideological disposition of their decisions did not 

matter.  In this way, retrospective information about courts did not factor into 

legislative behavior.  Overall, preemptive judicial power in HMO policy is limited 

to the policymaking environment defined by ideological distance, method of 

selection, and discretionary docket control.    
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 Alternatively, a preemptive power of courts in the area of education policy 

was manifest in the policymaking environment, defined by ideological distance 

and institutional rules, as well as by court involvement and disposition of cases.  

Here legislative policymaking seemed to reflect retrospective and prospective 

behavior.  Combined, ideological distance and the existence of an advisory 

opinion rule predominately shaped the ideological proclivity of legislative policy 

introduction and enactment.  Moreover, whether courts were elected and whether 

courts controlled their dockets influenced legislative behavior in the area of 

education policy.  Legislative behavior was also altered by the amount of 

education cases decided by courts and the ideological outcome of these cases.  

Fundamentally, public education is a policy area in which legislative fear of state 

supreme courts is heightened and consequently judicial influence is greatest.      

 The degree of judicial influence and the type of influence varied across 

these two policy areas, which offered some insight about the role of courts in the 

policymaking process.  Whether or not other factors expected to influence 

legislative behavior varied across these policy areas also sheds light on this 

process.   Consideration of the impact these alternative explanations have on 

HMO policy compared to education policy reveals two important findings.  First, 

legislative ideology is a prevalent predictor of both HMO and education policy.  

Across nearly all models for both policy areas, introduced and enacted policies 

corresponded to measures of legislative ideology.  As anticipated, legislatures 

reference their own preferences when they produce HMO and education policy.  
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 Second, organized interests and citizen ideology did not influence the 

introduction or enactment of HMO and education policy. Given the obvious 

influence of legislative ideology in both policy areas, legislatures might regard 

their role as representative differently in these two policy areas compared to 

other areas.  Burke, of course, offered this idea.  On one hand, legislative 

responsibility is inherently to represent constituents by enacting policy in-line with 

majority opinion.  In this way, legislatures make policy that is virtually reflective of 

citizen preferences, and to some extent, organized interests.  On the other hand, 

legislatures might perceive their role as delegated. Accordingly, legislatures 

make policy that reflects what they think is best for their constituents and thus 

reflective of legislative ideology.     

 Of course, the question becomes why would legislatures feel as though 

delegate responsibility were appropriate for HMO and education policy?  One 

possibility is that public opinion regarding these policy areas is unclear or 

ambiguous.  In the area of HMO regulation, legislatures might assume that public 

opinion would overwhelmingly support more regulation, with the exception of 

HMO businesses.  In education policy, legislatures might assume that everyone 

generally supports education.  However, the specifics of what education policy 

should look like are harder to trace, in particularly because much of school-

specific public opinion might only make itself known in local forums (i.e. local 

school board meetings).  Thus, these types of issue-specific opinions may be 

harder to “trace” for a legislature.  Consequently, this presents an opportunity for 
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the legislature to make policy more accountable to their own preferences, or 

possibly even more accountable to the other branches of government.  For these 

reasons, delegate representation might be more observable in HMO regulation 

and education policy.24 

The degree of consistency in judicial influence, and other factors, across 

the introduction and enactment stages provides further understanding of the 

courts role in the policymaking process.  For HMO policy, there were obvious 

differences across introduction and enactment.  Most notably, judicial preemption 

was more evident in policy introduction.  This suggests that legislatures paid 

attention to potential court influence particularly when they introduced policy such 

that during the enactment stage judicial concerns were minimized.  Essentially, 

the introduction stage had screened potential policies, which meant judicial 

influence in the enactment stage was preconceived.  Differences also existed in 

HMO policy across the introduction and enactment in terms of alternative 

explanations.  Here only legislative ideology and supermajoritarian requirements 

had a consistent impact in HMO policy.  Overall HMO regulation was relatively a 

difficult policy to predict.  
 
24Another explanation for lack of a significant relationship between citizen ideology and policy and 
interests groups and policy might pertain to the measurement of these variables.  The measure of 
citizen ideology is a general ideological indicator of public opinion. As a result, the idiosyncratic 
nature of public opinion across policies is not considered.  Many studies that demonstrate strong 
linkages between public opinion and pubic policy examine the preferences of the citizenry toward 
a specific policy (e.g., abortion, death penalty, welfare).  Since issue-specific public opinion 
measures were not available for HMO or education policy, the aggregated measure used may 
attenuate the relationship.   Similarly, highly aggregate measures of interest groups were used in 
this project—again due to data availability.  As discussed in chapter six, a more specific measure 
of organizational interests could also provide an ideological orientation to assess its impact on 
policymaking.  
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Alternatively, in education policy, results indicate the factors that shape 

legislative behavior are similar when policy is introduced as when they are 

enacted.  Judicial influence in education policy was not only notably stronger 

compared to HMO policy, but the degree of influence in education policy was 

similar in both stages.  The alternative explanations, such as legislative rules and 

preferences, the economy, and Congressional policy, also had similar effects in 

both stages.  Moreover, the explanatory power for education policy was also 

greater.   

 

7.2 Theoretical Implications 

This comparative assessment of judicial influence on policymaking in the 

American states demonstrates the limitations of traditional conceptions about 

how courts influence policy.  Courts have been considered influential primarily as 

a result of decisions, or via their decision making.  In this way, judicial influence 

was not a policymaking factor until after policy was passed.  Conceptions of 

judicial influence in policymaking that do not take into account how legislative 

behavior is predictably impacted during policymaking in anticipation of future 

court reaction are missing an important consideration of the consequences of 

judicial behavior.  As a result, the policymaking role of courts is considered 

marginal at best.  Courts can and do make policy.  Moreover, an important way 

courts make policy is preemptive, which places courts at center stage in the 

policymaking arena.  Court and legislatures make policy. This research thus 



226 

advances a more complete understanding of judicial behavior and in particular 

legislative-judicial relations in the policymaking process.   

The findings of this research also shed light on the shortcomings of 

traditional policy studies. Policy research in the American states has virtually 

ignored legislative-judicial relations.  Although there is attention given to the 

executive-legislative connection to policy output, courts are not treated as a 

member of the policy process.  This research demonstrates that, particularly in 

policy areas that have some saliency with the judicial branch, courts are 

fundamentally missing from policymaking models.  Fundamentally, courts should 

be included in studies of policy adoption. 

Few studies have recognized the role of the judicial branch in policy 

adoption; none have addressed the agenda-setting possibility of court influence.  

This research shows that courts have a significant impact on legislative agendas 

in both HMO and education policy.   Studies that examine the forces that 

influence legislative agendas must also include the courts if they are to advance 

a more complete understanding of the agenda-setting process.  Moreover, 

evidence of judicial preemptive power in the introduction stage of the policy 

process implies that courts also influence their own agenda.  Obviously a policy 

cannot be enacted unless it is introduced—i.e., on the agenda—and courts 

resolve conflict with enacted policy.   

This research also has implications on democratic theory and separation of 

powers. If judicial influence is measurable in the agenda-setting stage of 
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policymaking, some might argue courts are violating their constitutionally 

designated place in within the separation of powers.  Moreover, courts seemingly 

have a more “checks” on the legislative branch in the system of checks and 

balances. Preemptive judicial influence suggests that courts, especially activists 

ones, can step outside of their judicial roles where policymaking is concerned.  

This is especially true if institutional arrangements reinforce or hinder the political 

dialogue between the legislative and judicial branch.  This research shows that 

elected courts as well as courts with discretionary powers seem to create a 

politicized environment of legislative-judicial relations.   

Perhaps the most important implication of this research revisits some of the 

questions raised by scholars such as Robert Dahl nearly 50 years ago (1957).  A 

fundamental concern of Dahl’s work, and other scholars, was whether courts 

serve as legitimizing institutions for legislative behavior or if courts serve as 

countermajoritarian institutions.   In the former, courts are not perceived a threat 

to the legislature, whereas in the latter, courts suppress legislative preferences 

with their own in the policymaking process.  The results of this study indicate 

that, at times, the judicial branch legitimates legislative policy, and it does so 

particularly with HMO policy.  This suggests that legislatures perceive courts as a 

tool to advance policymaking in policy areas more traditionally addressed by the 

legislature.  Here judicial checks on legislative behavior are less threatening.  

Alternatively, in policy areas of traditional court influence, legislatures see courts 

as a threat. Consequently, policy is shaped by this legislative-judicial dynamic. 
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In summary, the results of this research indicate that legislatures pay 

attention to the judicial branch when they make policy in the American states.  

Courts exert influence by curtailing policymaking in some areas and encouraging 

it in other areas.  The degree to which courts shape the legislative policymaking 

process depends on not only the policy area but the conditions within which 

legislative behavior occurs. Examination of legislative-judicial ideological 

distance, propensity of judicial involvement, and disposition of judicial 

involvement, as well as method of judicial selection and discretionary docket 

control, demonstrates that judicial influence is evident in at least two policy areas, 

in both policy introduction and policy enactment.   
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Table 7.1:  Summary of Significant Models for each Judicial Variable 
 

Ideological 
Distance* 
Advisory 
Opinion 

Propensity* 
Ideological 
Distance 

Disposition* 
Propensity 
(3 models) 

Discretionary 
Docket 

Elected 
Courts 

HMO 
Introduction 2 1 0 1 1
Education 
Introduction 2 1 3 3 1
HMO 
Enactment 2 0 0 2 1
Education 
Enactment 2 1 3 2 1
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APPENDIX A 
 
Dependent Variables 
Introduced Statutes

All HMO or education statutes, in a particular state and year that were introduced 

in the state legislature.  This does not include resolutions that were introduced or 

enacted. 

Source:  Data were collected by the author using Westlaw’s state legislative 

database for individual states (LEGIS-OLD).  Search command was: 

HMO regulation:  ST(AL, AZ, AK…) & H.M.O. (“Health Maintenance Organization 

/P “regulat!”) & DA(Year) 

Education:  ST(AL, AZ, AK…) & educat! (/P “elementary” /P “secondary”) & 
DA(Year) 
 
Search command to retrieve total for all policies introduced in state legislature:  

ST(AL, AZ, AK…) & DA(Year) 

 

Enacted Statutes

All HMO or education statutes, in a particular state and year that were enacted in 

the state legislature.  The final disposition of the statutes was either a) signed 

into law by the governor, or b) became law without governor’s signature. 

Source:  Data were collected by the author using Westlaw’s legislative tracking 

database for individual states (BILLTRK-OLD). Search command was:   

HMO regulation:  H.M.O. (“Health Maintenance Organization” /P “regulat!”) 
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Education:  educat! (/P “elementary” /P “secondary”) & DA(Year) 
 

Search command to retrieve total for all policies enacted in state legislature: 

DA(Year) 

 

Data Coding for Dependent Variables

The following characteristics were coded for each of the HMO introduced and 

enacted policies: 

• year that the policy was introduced/ enacted 
• whether the statute called for more HMO regulation 
• whether the statute called for less HMO regulation 
• whether the statute resulted in status quo, or no change in 

regulation 
• specific category of regulation (i.e. consumer protection, 

benefits expansion, etc.) 
 

The following characteristics were coded for each of the introduced and enacted 

education policies: 

• year that the policy was introduced/ enacted 
• which of the following categories the statute fell into: 
 

School Choice- including charter schools, vouchers, tuition 
credits and home school issues 
 
Affirmative Action- including gender, minority, bilingual 
education, and race based student performance issues 

 
Testing- including theory, student performance, and 
curriculum issues 

 
Funding- including general budgetary issues 

 
Reform- including equitable education finance issues 
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Teachers and Unions- including competency, training, pay, 
certification, union and contract issues 

 
Public Education (general)- including class size, technology 
(internet), violence, discipline, and school performance 
issues 

 
Torts- including all school liability and personal injury issues 

 
Religion and first Amendment issues- all including prayer in 
schools and first amendment issues 

 
Other (miscellaneous) 

 
The following categories were coded as liberal education policies: 
 

• Expansion of student rights (whether expressly or dealing 
with search and seizure, student choice, dress code, etc.) 

• Desegregation efforts/ reorganization 
• Public land transfer to school district 
• Increased benefits for special education 
• School reform/ equity in finance 
• Bilingual program adoption 
• Decreased tenure requirements 
• Smaller class size requirements 
• Loans or aid to teachers 
• Retirement benefit expansion 
• General benefit expansion (leave time, health care benefits, 

etc.) 
• Increased teacher immunity 
• Increase in salary adoptions 
• Minimum level or scheduled salary adoptions 
• Increased bargaining power of teachers and unions 
• Minority benefit expansion or recruitment 
• Additional levy/ tax/ bond for school improvements 
• Retain education tax/ bond 
• Supplemental compensation/ benefits for schools 
• Protection of student publications 
• Express law protecting student 1st Amendment rights 
 

The following categories were coded as conservative education policies: 
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• Limitation of student rights (whether expressly or dealing 
with search and seizure, student choice, dress code, etc.) 

• Vouchers/ school choice  
• Home schooling 
• Charter schools 
• Testing/ performance mandates 
• Attendance (compulsory attendance laws, truancy laws) 
• Curriculum (mandated state curriculum, state governance) 
• Increased tenure requirements 
• Larger class size requirements 
• Contraction of retirement benefits 
• Discipline laws 
• General benefit decrease (leave time, health care benefits, 

etc.) 
• Increased certification, education requirements 
• Ethical requirements of teachers/ personnel 
• Termination of tax/ bond/ fund for schools 
• Tax credit for donation 
• Reduced funding for schools 
• Reduced school control over funds/ debts 
• Protection of student prayer 
• Period of quiet/ silence law 
• Patriotic curriculum/ conduct mandated 
 

The following categories were considered too ambiguous to assign an ideological 

direction and were thus excluded from the analyses: 

• Appropriations  
• Budget (any budgetary issue that was unclear in terms of 

consequence or intention of law) 
• School governance (and school board issue, i.e. elections, 

announcement of membership, membership change, but 
excluding compensation or decisions made) 

• Miscellaneous public school issues (school bus regulations, 
holidays, etc.) 

 

Independent Variables 
Judicial  
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Legislative-Judicial Ideological Distance

Interval level variable that measures the distance between mean court ideology 

and legislative ideology.  The measure ranges from -100 to 100, with higher 

scores indicating greater ideological distance. Absolute distance is taken for 

model one dependent variables; all others are distance scores with sign. 

LEG ID=Berry et al. (1998) computed measure of state legislative ideology. 

CRT ID= Langer (2003) measure of average state supreme court ideology. 

DIS CRT= CRT ID- LEG ID (models 2-4) or [CRT ID-LEG ID](model 1) 

Proportion of Docket Devoted to HMO/ Education (PROPENSITY)

Percentage of cases heard by state supreme courts for a given year that were 

related to HMO or public education. 

Source:  Computed by author using Westlaw’s ALLSTATES database.  Search 

commands included: 

HMO regulation:   sy,di (H.M.O. “Health Maintenance Organization”) & CO(HIGH) 

& DA(aft 12/31/1989) 

Education: TO (345) & CO(HIGH) & DA(year) % CI(MEMO!) 

Total cases: CO(HIGH) & DA(year) % CI(MEMO!) 

Ideological Disposition of HMO/ Education Cases

Once cases were categorized by general subject matter (i.e., HMO and 

education), the following information was coded for each case: 
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• State name 
• Year of decision 
• Docket number 
• Number of docket numbers in opinion 
• Regional reporter 
• Volume number of Reporter 
• Page number of Reporter 
• Form of Court’s opinion 
• Whether the opinion was unanimous 
• Whether the majority opinion was unanimous 
• Whether amicus briefs were filed 
• Whether the court used independent state grounds for its 

decision 
• Whether the court ruled on the constitutionality of a statute/ 

law 
• Whether the court invalidated a statute/ law 
 

For HMO cases, the following information was coded: 
• More regulation 
• Less Regulation 
• Status Quo 

 
For education cases, cases were categorized into the following groups: 

• School Choice 
• Affirmative Action 
• Testing 
• Funding  
• Reform 
• Teachers and Unions 
• Public Education (general) 
• Torts 
• Religion and first amendment 
• Other (miscellaneous) 

 
Based on the categorization, information was obtained about the following  
 
questions: 
 

• Did the Court’s decisions enforce wages for teachers or 
school personnel?[yes, no] 

• Did the Court’s decisions involve a teacher class action suit 
(if so who won)?[teacher, administrator, state] 
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• Who gained or sustained control over taxes or properties? 
[school, local or state government] 

• How did the Court’s decision affect educational benefits? 
[expanded, extended, reduced, prohibited, no change] 

• Did the Court’s decision find a voucher system unlawful? 
[yes, no] 

• Did the Court’s decision make the education system more 
equitable? [yes, no] 

• Did the Court’s decision require equal funding across 
districts? [yes, no] 

• Were school personnel granted immunity from suit? [yes, no] 
• Did the court find a violation of separation of church and 

state? [yes, no] 
• Did the court find a violation of free exercise? [yes, no] 

 

Advisory Opinion

Dichotomous variable = 1 in states where the legislative or executive branch has 

the formal power to ask the state supreme court to issue an advisory opinion on 

the constitutionality of proposed legislation 

(Alabama, Colorado, Delaware, Florida, Maine, Massachusetts, Michigan, New 

Hampshire, North Carolina, Rhode Island, South Dakota), 0 otherwise. 

Source:  Brace and Langer, 2001. 

Discretionary Docket

Dichotomous variable= 1 in states where there is an intermediate appellate court.   

Source:  Book of the States, various years. 

Method of Selection
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Dichotomous Variable= 1 in states where there is some form of popular election 

(either initial election or retention election). 

Source:  Book of the States, various years. 

Legislative Powers and Preferences 

Legislative Professionalism

Measure derived from information on legislative compensation, staff, and length 

of legislative session taken to construct a continuous measure of professionalism 

that varies between 0 and 1.   

Source:  Squire 1992 

Supermajoritarian Requirements

Measure derived by examining the following procedures in state legislatures to 

determine whether supermajorities were needed: 

• recommending constitutional amendments 
• overriding a veto 
• suspending chamber rules 
• passing a budget or appropriation bill 
• adopting tax bills 
• enacting emergency legislation 
• expelling a legislator 
• impeaching an executive official 
• removing a judge 
• censuring a legislator 
 

Score is based on 1-10 scale (1 point for each requirement), state legislative 

scores range from 2-8. 

Source:  Hamm and Squire (2001) 
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Legislative Ideology

Interval level variable that measures average liberal or conservative ideology of 

total legislature.  Scores range from 0 to 100, with 100 indicating completely 

liberal.  Berry et al calculate “Elite Ideology” for all state governments. This is 

derived from a weighted formula composed of legislative ideology and governor 

ideology.  Because this paper proposes to test a separation of powers argument 

between different branches of government, using the published scores for “elite 

ideology” would have presented certain endogeneity problems, as legislative 

ideology is not separate from governor ideology.  Certainly, the governor in any 

state is a separate actor in the policy process, and should be considered so.  

Thus, I calculated legislative ideology in the same manner as described in Berry 

et al. (1998), using the same dataset, excluding the weight for governor in the 

formula.  Although it can be argued that these scores have not stood up to the 

same reliability tests as the Berry et al. “elite ideology” scores, it is logical to 

assume that they could (the same data and same formula should yield similar 

reliability).  There is high correlation between the legislative ideology scores 

(computed) and the elite ideology scores (published), which is probably why the 

authors never computed legislative ideology scores separately. 

Source:  Berry et al. (1998) 

Groups and Public Opinion 

Citizen Ideology
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Interval level variable that measures average liberal or conservative ideology of a 

state’s total citiznery.  Scores range from 0 to 100, with 100 indicating completely 

liberal. 

Source:  Berry et al. (1998) 

Organized Interests

Proportion of HMO or education organized interests from total number of 

organized interests in a state-year.  Gray and Lowery (1993) compute total 

numbers of interests as well as total number of categorized interests.  

Proportions were calculated by author.  Data were only available in years 1990, 

1991, 1997, 1998, 1999. Thus, I used a moving average to compute the scores 

in the years 1992-1996.   

Source:  Gray and Lowery 1993 

Unified Control of Government

Dichotomous variable equal to 1 when one party controls the legislature and the 

governorship, 0 otherwise.  

Source:  Book of the States, various years. 
 

Economic and Fiscal Capacity 

Per Capita Personal Income

Average annual personal income within a state/ year, calculated in constant 1984 

dollars. 
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Source:  Bureau of Economic Analysis (Regional Economic Information System) 

Per Pupil Expenditures

Per pupil expenditures calculated in constant 1984 dollars for each state/ year. 

Source:  National Center for Education Statistics; National Education Association 

Equity

The standard deviation of annual income derived from education for each county, 

adjusted for inflation and calculated in constant 1984 dollars. 

Source:  Bureau of Economic Analysis (Regional Economic Information System) 

Demographics 

Demand

The number of public school enrollees as a percentage of the entire population of 

a given state/ year.  

Source:  National Center for Education Statistics and the Bureau of Economic 

Analysis (Regional Economic Information System) 

National and Regional Forces 

Congress

HMO:  Dichotomous dummy variable equal to 1 in all years including and post 

adoption of Health Insurance Portability and Accountability Act of 1996 (1990-

1995=0, 1996-1999=1). 

Education:   
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a) Dichotomous dummy variable equal to 1 in all years including and post 

adoption of Improving America’s School Act of 1994 and the Goals 2000:  

Educate America Act (1990-1993=0, 1994-1999=1) 

b) Dichotomous dummy variable equal to 1 in all years including and post 

adoption of Charter School Expansion Act of 1998 (1990-1997=0, 1998-1999=1) 

USSC

HMO:  Dichotomous dummy variable equal to 1 in all years including and post 

decision New York State Conference of Blue Cross and Blue Shield Plans, et al. 

v. Travelers Insurance Company et al. George E. Pataki, Governor of New York, 

et al. 1995 (1990-1994=0, 1995-1999=1) 

 
Status Quo

A lagged dependent variable, equal to the proportion or ratio amount from two 

years prior.
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Appendix Table A.1:  Descriptive Statistics 

Variable Observations Mean 
Standard 
Deviation Min Max 

 
[Judicial-Legislative 
Ideological Distance] 450 19.94651 13.61352 0.009668 62.19156
Judicial-Legislative 
Ideological Distance 450 -16.8177 17.33804 -62.1916 43.77287
Advisory Opinion 450 0.22 0.414707 0 1
Propensity of Judicial 
Involvement in 
Education 450 0.006807 0.009491 0 0.069597
Propensity for Judicial 
Involvement in HMO 
Policy 450 0.000212 0.001055 0 0.013245
Liberal Disposition of 
Judicial Involvement in 
HMO Policy 450 -0.03778 0.202203 -2 2
Liberal Disposition of 
Judicial Involvement in 
Education Policy  450 -0.07778 1.252417 -6 5
Discretionary Docket 450 0.762222 0.426196 0 1
Elected Courts 450 0.78 0.414707 0 1

Legislative Ideology 450 56.96032 20.1102 3 95.75
Legislative 
Professionalism 450 159.1768 173.1758 11.81059 1310.573
Session Length 450 0.18 0.384615 0 1
Supermajoritarian 
Requirements 450 4.98 1.439341 3 8

Citizen Ideology 450 47.80593 13.70875 9.251008 88.29748
Unified Government 450 0.404444 0.49133 0 1
HMO Organized 
Interests 450 0.015205 0.008888 0.002732 0.159091
Education Organized 
Interests 450 0.053167 0.042658 0.004498 0.727273

Per Pupil Expenditures 450 5856.373 1400.536 3135 10603
Equity 450 80.34 7.909705 65 100
Per Capita Income 450 35006.2 8024.919 18803.77 65878.64

School Age Population 
as a Proportion of 
Entire Population 450 17.53713 2.175851 14.10575 41.72077

HMO Congressional 
Policy 450 0.444444 0.497457 0 1
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HMO USSC Policy 450 0.555556 0.497457 0 1
Federal Conservative 
Education Policy 450 0.222222 0.416202 0 1
Federal Liberal 
Education Policy  450 0.666667 0.471929 0 1

HMO Introductions as 
Proportion of All 
Introductions 450 0.001305 0.002433 0 0.025424
HMO Enactments as a 
Proportion of all 
Enactments 450 0.004944 0.006107 0 0.047619
Liberal HMO 
Introductions as a 
Proportion of all 
Introductions  450 0.000951 0.002149 0 0.024096
Liberal HMO 
Enactments as a 
Proportion of all 
Enactments 450 0.004179 0.005568 0 0.047619
Conservative HMO 
Introductions as a 
Proportion of all 
Introductions 450 0.000354 0.000765 0 0.008475
Conservative HMO 
Enactments as a 
Proportion of all 
Enactments 450 0.000765 0.001798 0 0.012658
Liberal HMO 
Introductions relative to 
Conservative HMO 
Introductions 450 0.15 0.761877 0 7
Liberal HMO 
Enactments relative to 
Conservative HMO 
Enactments 450 0.539296 0.460001 0 1

Education Enactments 
as a Proportion of Total 
Enactments 450 0.019215 0.01574 0 0.082027
Education Introductions 
as a Proportion of Total 
Introductions 450 0.040572 0.028747 0 0.310345
Liberal Education 
Introductions as a 
Proportion of all 
Introductions 450 0.440429 0.330661 0 1
Liberal Education 
Enactments as a 
Proportion of all 
Enactments 450 0.483933 0.303641 0 1
Conservative Education 450 0.495126 0.335961 0 1
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Introductions as a 
Proportion of all 
Introductions 
Conservative Education 
Enactments as a 
Proportion of all 
Enactments 450 0.332311 0.269948 0 1
Liberal relative to 
Conservative Education 
Introductions 450 0.734877 1.017764 0 8.5
Liberal relative to 
Conservative Education 
Enactments 450 1.277614 1.934758 0 16



245 

APPENDIX B 
 
Additional Analyses Not Included 
 
a) Models were run in both time t and t-1.  The logic here was to test for the 

effects of ideological distance and other judicial scores in the year prior, in 

the event that the legislature referenced judicial signals based on their 

activity from the previous year, as opposed to current activity.  There were 

no significant differences in the models from t-1, and there was also no 

more explanatory power. 

b) Models were run with citizen-judicial ideological distance scores, as 

opposed to controlling for citizen ideology alone.  These scores tended to 

drop from analyses, so the decision was made to use citizen ideology 

alone. 

c) Models were run with the number of organized interests, as opposed to 

the proportion of organized interests in each policy area from the total of 

organized interests.  The number of organized interests performed no 

better than the proportion variable. 

d)   Models were run using tobit, OLS (cross-sectional time series) and 

generalized linear model (GLM) analyses.  Tobit, as discussed, is reported 

in the chapters for ease of interpretation.  The following tables show the 

results for these alternative statistical methods. 



246 

Appendix Table B.1 

Education Policy Introductions OLS and GLM Results 

Education Introductions (Model 1) OLS  GLM 
 Coefficient S.E. Coefficient S.E. 
Ideological Distance 0.001106 0.000779 0.001106 0.000779
Advisory Opinion 0.003281 0.005323 0.003281 0.007363
Ideological Distance * Advisory Opinion 0.000246 0.000199 0.000246 0.000223
Propensity of Involvement 0.005996 0.001718 0.005996 0.003115
Propensity * Ideological Distance -0.00014 5.49E-05 -0.00014 0.000068
Discretionary Docket 0.006926 0.002241 0.006926 0.004833
Elected Courts 0.007747 0.002677 0.007747 0.004934
Professional Legislature -1.36E-06 3.73E-06 -1.36E-06 9.18E-06
Supermajoritarian Requirements -0.00106 0.000471 -0.00106 0.001375
Session Length -0.00578 0.002272 -0.00578 0.005178
Education Organized Interests -0.01701 0.022551 -0.01701 0.02446
Unified Government 0.001232 0.002104 0.001232 0.003786
Per Capita Income 3.45E-07 2.51E-07 3.45E-07 3.55E-07
Federal Conservative Education Policy 0.0035 0.002829 0.0035 0.004017
Federal Liberal Education Policy -0.00574 0.00252 -0.00574 0.004025
Constant 0.021101 0.009149 0.021101 0.013787

Liberal Education Introductions  
(Model 2) OLS  GLM 
 Coefficient S.E. Coefficient S.E. 
Ideological Distance 0.000897 0.001115 .0008969   0.012951
Advisory Opinion 0.083047 0.05526 0.083047 0.054028
Ideological Distance * Advisory Opinion -0.00678 0.002485 -0.00678 0.002713
Propensity of Involvement 0.001607 0.036471 0.001607 0.024281
Propensity * Ideological Distance 0.001514 0.001107 0.001514 0.000781
Liberal Court Education Disposition -0.00315 0.018374 -0.00315 0.018156
Disposition * Propensity 0.022065 0.014575 0.022065 0.011287
Discretionary Docket -0.13051 0.047582 -0.13051 0.04955
Elected Courts 0.027167 0.048896 0.027167 0.055037
Professional Legislature 0.000286 0.000104 0.000286 9.94E-05
Supermajoritarian Requirements -0.0285 0.013752 -0.0285 0.01284
Session Length -0.20168 0.049225 -0.20168 0.049828
Legislative Ideology 0.003222 0.001076 0.003222 0.001086
Education Organized Interests -0.24181 0.389922 -0.24181 0.270298
Citizen Ideology -0.00164 0.002148 -0.00164 0.001651
Unified Government -0.01392 0.030793 -0.01392 0.032496
Per Capita Income 1.76E-06 3.80E-06 1.76E-06 3.81E-06
Federal Conservative Education Policy 0.035186 0.035658 0.035186 0.055038
Federal Liberal Education Policy -0.11962 0.035064 -0.11962 0.043986
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Constant 0.577046 0.238026 0.577046 0.142266

Conservative Education Introductions 
(Model 3) OLS  GLM 
 Coefficient S.E. Coefficient S.E. 
Ideological Distance .0008396    0.013245 .0008396    0.014549
Advisory Opinion -0.05524 0.065861 -0.05524 0.063283
Ideological Distance * Advisory Opinion 0.007261 0.002683 0.007261 0.002607
Propensity of Involvement -0.00663 0.032614 -0.00663 0.032529
Propensity * Ideological Distance -0.00049 0.000967 -0.00049 0.001053
Liberal Court Disposition on Education 0.009229 0.019998 0.009229 0.015935
Disposition * Propensity -0.01546 0.014928 -0.01546 0.01199
Discretionary Docket 0.133618 0.053689 0.133618 0.047206
Elected Courts -0.08694 0.042321 -0.08694 0.057554
Professional Legislature -5E-05 0.000107 -5E-05 9.93E-05
Supermajoritarian Requirements 0.019885 0.010851 0.019885 0.017553
Session Length -0.05397 0.065402 -0.05397 0.057345
Legislative Ideology -0.00365 0.001324 -0.00365 0.001292
Education Organized Interests 0.237761 0.372355 0.237761 0.333776
Citizen Ideology 0.002201 0.002365 0.002201 0.001727
Unified Government 0.023767 0.03264 0.023767 0.03257
Per Capita Income -2.76E-06 3.00E-06 -2.76E-06 3.91E-06
Federal Conservative Education Policy -0.02363 0.043575 -0.02363 0.060778
Federal Liberal Education Policy 0.11751 0.04564 0.11751 0.041728
Constant 0.46684 0.144363 0.46684 0.197319
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Appendix Table B.2 

Education Policy Enactments OLS and GLM Results 

Education Enactments (Model 1) OLS  GLM 
 Coefficient S.E. Coefficient S.E. 
Ideological Distance 0.000012 0.000511 0.000012 0.000511
Advisory Opinion 0.000758 0.001485 0.000758 0.003538
Ideological Distance * Advisory 
Opinion -3.9E-05 0.000103 -3.9E-05 0.000216
Propensity of Involvement 0.001699 0.000886 0.001699 0.001735
Propensity * Ideological Distance -5.6E-05 2.48E-05 -5.62E-05 4.82E-05
Discretionary Docket 0.001046 0.001095 0.001046 0.003369
Elected Courts -0.00188 0.0014 -0.00188 0.003602
Professional Legislature 0.000043 5.15E-06 0.000043 1.57E-05
Supermajoritarian Requirements 0.000374 0.00039 0.000374 0.001206
Session Length 0.002144 0.003211 0.002144 0.004677
Education Organized Interests 0.025685 0.013985 0.025685 0.016058
Unified Government -0.00092 0.001025 -0.00092 0.001674
Per Capita Income -3.78E-07 1.33E-07 -3.78E-07 2.45E-07
Federal Conservative Education Policy 0.003531 0.002615 0.003531 0.002027
Federal Liberal Education Policy 0.001664 0.002341 0.001664 0.002167
IMR (dropped)  (dropped)  
Constant 0.020458 0.005012 0.020458 0.012026

Liberal Education Enactments 
 (Model 2) OLS  GLM 
 Coefficient S.E. Coefficient S.E. 
Ideological Distance .0008098   0.015444 .0008098    0.012511
Advisory Opinion 0.175515 0.046783 0.175515 0.053073
Ideological Distance * Advisory 
Opinion -0.00995 0.002822 -0.00995 0.00292
Propensity of Involvement -0.00396 0.024008 -0.00396 0.021756
Propensity * Ideological Distance 0.001566 0.000912 0.001566 0.000798
Liberal Court Disposition on Education -0.03117 0.015408 -0.03117 0.013115
Disposition * Propensity 0.036186 0.010626 0.036186 0.010823
Discretionary Docket -0.08286 0.03633 -0.08286 0.053321
Elected Courts 0.037465 0.034212 0.037465 0.051921
Professional Legislature 0.000377 0.000103 0.000377 8.91E-05
Supermajoritarian Requirements -0.02899 0.010635 -0.02899 0.010092
Session Length -0.23678 0.073974 -0.23678 0.047527
Legislative Ideology 0.00195 0.001081 0.00195 0.00144
Education Organized Interests -0.34033 0.325162 -0.34033 0.247596
Citizen Ideology 0.00124 0.00176 0.00124 0.001851
Unified Government -0.01106 0.024096 -0.01106 0.030316
Per Capita Income -4.65E-06 3.55E-06 -4.65E-06 3.37E-06
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Federal Conservative Education Policy 0.094932 0.034116 0.094932 0.040104
Federal Liberal Education Policy -0.04894 0.033942 -0.04894 0.044387
IMR (dropped)  (dropped)  
Constant 0.665899 0.167082 0.665899 0.133162

Conservative Education Enactments 
(Model 3) OLS  GLM 
 Coefficient S.E. Coefficient S.E. 
Ideological Distance 0.001247 0.001483 .0012467    0.008867
Advisory Opinion 0.008325 0.040571 0.008325 0.044583
Ideological Distance * Advisory 
Opinion 0.002403 0.002196 0.002403 0.002037
Propensity of Involvement -0.00646 0.023296 -0.00646 0.017164
Propensity * Ideological Distance -0.00029 0.001014 -2.94E-04 0.000448
Liberal Court Disposition on Education 0.034934 0.014593 0.034934 0.011427
Disposition * Propensity -0.03088 0.012106 -0.03088 0.009553
Discretionary Docket 0.092898 0.043454 0.092898 0.036142
Elected Courts -0.03236 0.028324 -0.03236 0.040041
Professional Legislature -0.00008 7.27E-05 -0.00008 0.000122
Supermajoritarian Requirements 0.026058 0.009807 0.026058 0.013441
Session Length 0.010119 0.042381 0.010119 0.049282
Legislative Ideology -0.00031 0.001006 -0.00031 0.001316
Education Organized Interests 0.104323 0.290358 0.104323 0.283609
Citizen Ideology -0.00287 0.001666 -0.00287 0.00155
Unified Government -0.02304 0.023908 -0.02304 0.026679
Per Capita Income 2.77E-06 2.92E-06 2.77E-06 3.05E-06
Federal Conservative Education Policy -0.06384 0.046899 -0.06384 0.037542
Federal Liberal Education Policy 0.029752 0.044228 0.029752 0.037719
IMR (dropped)  (dropped)  
Constant 0.23901 0.12515 0.23901 0.134966
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Appendix Table B.3 
 
HMO Introductions OLS and GLM Results  
 
HMO Introductions (Model 1) OLS  GLM 
 Coefficient S.E. Coefficient S.E. 
Ideological Distance 4.54E-06 4.26E-06 4.54E-06 7.51E-06
Advisory Opinion 0.002097 0.000449 0.002097 0.000961
Ideological Distance * Advisory Opinion -3.9E-05 1.42E-05 -3.9E-05 2.46E-05
Propensity of Involvement 0.018 0.162557 0.018 0.133555
Propensity * Ideological Distance 0.005714 0.159683 0.005714 0.140879
Discretionary Docket 0.000153 0.00013 0.000153 0.000396
Elected Courts 0.00031 0.000137 0.00031 0.000584
Professional Legislature -1.04E-06 2.12E-07 -1.04E-06 7.31E-07
Supermajoritarian Requirements 0.000214 2.55E-05 0.000214 0.000127
Session Length -8.7E-05 0.000209 -8.7E-05 0.000296
HMO Organized Interests 0.008549 0.005885 0.008549 0.011397
Unified Government 0.000143 0.000143 0.000143 0.000217
Per Capita Income 1.63E-08 1.03E-08 1.63E-08 2.72E-08
Congressional  0.000136 0.000211 0.000136 0.000244
USSC -0.00031 0.000212 -0.00031 0.000261
Constant -0.00102 0.00036 -0.00102 0.001444

Liberal HMO Introductions 
 (Model 2) OLS  GLM 
 Coefficient S.E. Coefficient S.E. 
Ideological Distance -5.07E-06 3.42E-06 -5.07E-06 7.32E-06
Advisory Opinion 0.002097 0.000413 0.002097 0.000915
Ideological Distance * Advisory 
Opinion -3.8E-05 1.17E-05 -3.8E-05 2.23E-05
Propensity of Involvement -0.10125 0.168381 -0.10125 0.091554
Propensity * Ideological Distance -0.00203 0.1316 -0.00203 0.094233
Liberal Court Disposition on HMO -0.00054 0.000474 -0.00054 0.000803
Disposition * Propensity -0.13333 0.104689 -0.13333 0.167755
Discretionary Docket 0.000272 0.00015 0.000272 0.000347
Elected Courts 0.000122 0.000104 0.000122 0.000599
Professional Legislature -5.71E-07 1.75E-07 -5.71E-07 6.97E-07
Supermajoritarian Requirements 0.000127 3.12E-05 0.000127 0.000119
Session Length 1.75E-06 0.000148 1.75E-06 0.000235
Legislative Ideology -2.19E-06 5.20E-06 -2.19E-06 6.64E-06
HMO Organized Interests 0.005848 0.006273 0.005848 0.010098
Citizen Ideology -1.2E-05 6.93E-06 -1.2E-05 1.47E-05
Unified Government 6.75E-05 0.000129 6.75E-05 0.000178
Per Capita Income 2.41E-08 9.65E-09 2.41E-08 2.34E-08
Congressional 0.00011 0.000176 0.00011 0.000198
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USSC -0.00042 0.000196 -0.00042 0.000273
Constant -0.00039 0.000464 -0.00039 0.001548

Conservative HMO Introductions 
(Model 3) OLS  GLM 
 Coefficient S.E. Coefficient S.E. 
Ideological Distance 4.67E-06 2.47E-06 4.67E-06 3.93E-06
Advisory Opinion 8.19E-05 5.52E-05 8.19E-05 0.000139
Ideological Distance * Advisory 
Opinion -3.59E-06 3.70E-06 -3.59E-06 5.72E-06
Propensity of Involvement -0.03774 0.054498 -0.03774 0.057577
Propensity * Ideological Distance 0.052869 0.07484 0.052869 0.054422
Liberal Court Disposition on HMO -0.00019 0.000336 -0.00019 0.000174
Disposition * Propensity 0.064699 0.147388 0.064699 0.045479
Discretionary Docket -0.00022 9.46E-05 -0.00022 0.000118
Elected Courts 1.93E-05 8.04E-05 1.93E-05 0.000183
Professional Legislature -2.41E-07 1.53E-07 -2.41E-07 2.89E-07
Supermajoritarian Requirements 6.46E-05 0.000017 6.46E-05 3.75E-05
Session Length -8.5E-05 0.000155 -8.5E-05 0.000105
Legislative Ideology 8.98E-06 2.73E-06 8.98E-06 4.31E-06
HMO Organized Interests 0.001752 0.002935 0.001752 0.004267
Citizen Ideology -8.93E-06 4.13E-06 -8.93E-06 4.29E-06
Unified Government 7.87E-05 6.11E-05 7.87E-05 8.86E-05
Per Capita Income 5.61E-09 4.81E-09 5.61E-09 1.01E-08
Congressional -1.44E-06 0.000117 -1.44E-06 0.000132
USSC -0.0001 0.000117 -0.0001 0.000113
Constant 2.91E-05 0.000345 2.91E-05 0.000737
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Appendix Table B.4 
 
HMO Enactments OLS and GLM Results  
 
HMO Enactments (Model 1) OLS  Logit Transformation 
 Coefficient S.E. Coefficient S.E. 
Ideological Distance 7.65E-06 2.27E-05 7.65E-06 3.27E-05
Advisory Opinion -0.001 0.001071 -0.001 0.001018
Ideological Distance * Advisory Opinion 8.58E-06 6.22E-05 8.58E-06 0.000064
Propensity of Involvement 1.393378 0.339528 1.393378 1.13464
Propensity * Ideological Distance -1.31041 0.353815 -1.31041 1.141285
Discretionary Docket -0.00107 0.000455 -0.00107 0.001008
Elected Courts -0.00096 0.000624 -0.00096 0.001132
Professional Legislature -2.65E-06 4.87E-07 -2.65E-06 2.08E-06
Supermajoritarian Requirements 0.000685 0.000131 0.000685 0.000315
Session Length -0.0016 0.00029 -0.0016 0.000726
HMO Organized Interests 0.060186 0.02308 0.060186 0.03369
Unified Government 0.000583 0.000561 0.000583 0.000812
Per Capita Income 9.76E-08 5.43E-08 9.76E-08 1.03E-07
Congressional 0.001193 0.001165 0.001193 0.001216
USSC 0.000357 0.001141 0.000357 0.000836
IMR (dropped)  (dropped)  
Constant -0.00151 0.002844 -0.00151 0.003957

Liberal HMO Enactments(Model 2) OLS  GLM 
 Coefficient S.E. Coefficient S.E. 
Ideological Distance -2E-05 2.13E-05 -2E-05 3.08E-05
Advisory Opinion 0.000127 0.000776 0.000127 0.0009
Ideological Distance * Advisory Opinion -6.2E-05 4.12E-05 -6.2E-05 4.38E-05
Propensity of Involvement 1.810225 0.461987 1.810225 1.369082
Propensity * Ideological Distance -1.50484 0.468211 -1.50484 1.202034
Liberal Court Disposition on HMO -0.00146 0.002019 -0.00146 0.002057
Disposition * Propensity 0.645449 0.405208 0.645449 0.497562
Discretionary Docket -0.0015 0.00047 -0.0015 0.00083
Elected Courts -0.00042 0.000449 -0.00042 0.000946
Professional Legislature -3.68E-06 5.59E-07 -3.68E-06 1.74E-06
Supermajoritarian Requirements 0.000816 7.41E-05 0.000816 0.000291
Session Length -0.00162 0.000296 -0.00162 0.000695
Legislative Ideology 3.11E-05 2.56E-05 3.11E-05 2.97E-05
HMO Organized Interests 0.055761 0.023616 0.055761 0.026453
Citizen Ideology 2.34E-05 2.23E-05 2.34E-05 4.13E-05
Unified Government 0.000522 0.000531 0.000522 0.000631
Per Capita Income 5.30E-08 5.67E-08 5.30E-08 7.95E-08
Congressional 0.001533 0.001051 0.001533 0.001009
USSC 0.000635 0.001136 0.000635 0.000744
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IMR (dropped)  (dropped)  
Constant -0.00463 0.00184 -0.00463 0.003737

Conservative HMO Enactments 
 (Model 3) OLS  GLM 
 Coefficient S.E. Coefficient S.E. 
Ideological Distance 1.43E-06 4.76E-06 1.43E-06 1.01E-05
Advisory Opinion -0.00031 0.000281 -0.00031 0.0004
Ideological Distance * Advisory Opinion 3.26E-05 0.00002 3.26E-05 3.13E-05
Propensity of Involvement -0.08267 0.138632 -0.08267 0.074489
Propensity * Ideological Distance 0.118941 0.142767 0.118941 0.112775
Liberal Court Disposition on HMO 0.000423 0.000617 0.000423 0.000416
Disposition * Propensity -0.06685 0.125262 -0.06685 0.140904
Discretionary Docket 0.000287 0.000161 0.000287 0.000325
Elected Courts 3.21E-05 0.000165 3.21E-05 0.000388
Professional Legislature 3.25E-07 4.07E-07 3.25E-07 8.50E-07
Supermajoritarian Requirements 1.63E-05 6.12E-05 1.63E-05 0.000116
Session Length -0.00032 0.000143 -0.00032 0.000288
Legislative Ideology 5.32E-06 1.01E-05 5.32E-06 8.31E-06
HMO Organized Interests -0.00085 0.01084 -0.00085 0.00898
Citizen Ideology -1.76E-06 8.54E-06 -1.76E-06 1.25E-05
Unified Government 7.55E-05 0.000191 7.55E-05 0.000241
Per Capita Income 1.66E-08 1.45E-08 1.66E-08 2.86E-08
Congressional -0.0002 0.000251 -0.0002 0.000357
USSC 1.73E-05 0.000234 1.73E-05 0.000305
IMR (dropped)  (dropped)  
Constant -0.0003 0.000747 -0.0003 0.001287
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