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ABSTRACT 

 
Land reforms, with the majority bordering on full scale revision of tenure rules 

have become a recurrent theme in the agenda of most African states since attaining 

political independence. For southern Africa, and a number of former colonies where the 

white settler populations acting in concert with the colonial administrations dispossessed 

the majority of the native populations of their land, the reforms have taken the form of 

restitution and redistribution of land. Unlike these types of reforms in southern African  

and because the Bechuanaland Protectorate was not a settler colony, Botswana has 

framed its land tenure and land use reforms with an eye on the problems associated with 

common property management.  

My dissertation evaluates the effects of Botswana’s land reforms on social 

transformations in Kweneng District by carefully investigating their impacts on 

households’ livelihood strategies, kinship ties, and social balance of power on one hand, 

and the implications of these transformations for urbanization on the other. 

While acknowledging the good intentions of the government as encapsulated in 

the objectives of the reform policies, it is my contention that several areas which were 

never taken into account during the formulation of these policies have been adversely 

impacted. Unfortunately, the unintended consequences have overshadowed the targeted 

ends of the reforms. These results are visible in the contemporary family and kinship 

structure, the chieftaincy institution, livelihood systems in livestock and arable 

agriculture, administration of justice, and the phenomenon of urbanization. 
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CHAPTER ONE 

INTRODUCTION 

 

a) Statement of the problem and theoretical framework 

Do customary communal land tenure practices impede the optimal utilization of land 

resources? Are these practices also recipes for ecological disaster? Or simply put, how 

should common-pool resources be managed?  These questions form the crux of public 

policy debates in many states and have provided fodder for extensive scholarship (See, 

Charlotte Hess, 2000, for a comprehensive bibliography).  Academic work on these 

questions has given rise to a body of ideas known as “common property” theory. In 1968, 

Garrett Hardin, a biologist and human ecologist, articulated his “tragedy of the 

commons” thesis, wherein he declared “freedom in a Commons brings ruin to all.”  

Hardin’s thesis was highly influential in academic circles, as well as in the realm of 

public policy and was explicitly cited as justification for privatization of communal 

property worldwide (Burger and Gochfeld 1998).  In Botswana, the analysis of the 

assumptions associated with common property management provided the government 

and public officials with a rationale to formulate policies that seek to balance the goals of 

economic development with environmental concerns (Chambers and Feldman 1973). In 

fact, according to the Government of Botswana, the ‘tragedy of the commons’ thesis was 

already by 1973 regarded as the most “influential line of thought in the formulation of 

Botswana’s land reform and rural development policy” (The Government of the Republic 

of Botswana, 1981: 3). 
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Glaringly absent from the commons debates among academics, and in discussions 

and consultations on land reforms in the public policy domain is any consideration of the 

place of land and land tenure practices in social life in spite of the abundant studies that 

have confirmed such a linkage (Rappaport 1968 and Netting 1981). Similarly, 

evaluations of the reforms have focused on transformations in agriculture and economic 

gains to the exclusion of the accompanying social transformations. This research project 

will investigate the social implications of the land reforms induced by the ‘tragedy of the 

commons’ using Botswana as a case study. 

 Botswana is a semi-arid country with roughly 80% of its land area classified as a 

desert and with only 5% suitable for arable agriculture (Republic of Botswana, Central 

Statistics Office 2000). The 2001 census put the population of the country at 1,680,863, 

an increase of 354,067 or 26.7% over the 1991 census figure of 1,326,796. Over 80% of 

this figure is concentrated along the eastern region where the climate and land are more 

favorable to agriculture. The ethnic composition is fairly homogenous with about 90% 

belonging to the Setswana speaking groups most of which live in the eastern region. 

Other groups such as the Bakalanga live in the north-east, the Basarwa, the Bakgalagadi 

and other semi-nomadic groups in the desert to the west. The Basarwa and the 

Bakgalagadi preceded the Batswana into the region but it was the later arrivals that 

successfully established their hegemony over others in the region. By the first half of the 

19th century, the Batswana subgroups had constituted themselves into autonomous 

polities with the Basarwa and the Bakgalagadi forming subject populations. This political 

arrangement subsisted in the region until 1885 when they collectively came under British 
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colonial domination as Bechuanaland Protectorate.  With minor territorial adjustments, 

the groupings remained the basis of administrative divisions of Reserves during the 

colonial period and Districts since independence in 1966, with each unit enjoying some 

level of autonomy (Tribal Territories, CAP.32: 3; State Land, CAP. 32: 2). 

 Shortly after independence, Botswana’s unique environmental and climatic 

conditions coupled with the dominant land tenure practice of communal ownership 

(Schapera 1943) have embroiled the national polity in the commons debate and made the 

problem of the ‘commons’ one of its greatest challenges. However, the unofficial position 

of successive administrations dating back to the colonial period has been that the 

customary ‘communal’ land tenure is ecologically unsound, economically unviable and 

antithetical to the aspirations of the government to set the country on to the path of 

modernization and economic growth (Homan: circa 1958: 3; Khama 1970; Tribal 

Grazing Land Policy 1975; Kedikilwe 1999).  

 Initially compelled by the colonial situation to allocate land to the European 

settlers (Financial and Economic Commission, Bechuanaland Protectorate: 1932) and 

later encouraged by the academic discourse in common pool resource management and 

prodded by the international aid agencies in alliance with global capitalism (Ferguson 

1988b: 6), successive Botswana administrations dating back to the early colonial period 

have tinkered with the customary land tenure and land use practices. The most drastic and 

comprehensive of these reform policies are the Tribal Land Act of 1968 and the Tribal 

Grazing Land Policy (TGLP) of 1975. The former including a 1993 amendment 

(Republic of Botswana: Tribal Land, Chapter 32:02), established the Land Boards and 



 

                                          

17

transferred the functions of chiefs with respect to land administration to the Boards. The 

TGLP on the other hand changed the hitherto existing customary tenure practices by 

dividing the “tribal” lands into commercial, communal and reserved zones for purposes 

of tenure (Sandford 1980). By carving out commercial and reserved zones from the 

hitherto existing group-owned land, the TGLP in effect reduced by more than 50% the 

amount of Botswana’s arable and grazing land subject to the “communal” tenure 

practices. Although these two policies are restricted to the tenure and use of “tribal” 

lands, other reform policies have been introduced on the state lands where many of the 

settlements that have attained urban status are located. For instance, in 1979, the 

government implemented a scheme based on Certificates of Rights to improve access to 

housing and land in urban areas. The basic idea was that the state would acquire land and 

then allocate it to people in need under leases which could be inherited or traded.  The 

new recipient would pay a price equal to the improvements made in the real estate by the 

former lease holder and the state would exercise control so as to prevent speculation and 

fraud (Payne 1997, Dickson 1979). After an initial hiccup in the implementation of this 

law, it has since become the basis of land tenure and property rights in Gaborone and the 

remaining urban centers. 

 Most studies and evaluations of the Botswana’s land reforms have adopted a 

narrow perspective for gauging the success or otherwise of the respective legislation.  

These studies focus exclusively on questions of efficacy and efficiency with regard to 

resource management, economic improvement (particularly “agricultural development”), 

or sound environmental/conservation practices (Peters 1994, Harvey and Stephens 



 

                                          

18

1990:86). The fact that existing research data on the reform policies are limited to these 

considerations appears to stem from the silence of the policies themselves about the 

broader social implications. Although the government had declared that the Tribal Land 

Grazing Policy, for instance, “will change the Botswana way of life” (TGLP 1975: 1), 

change was defined exclusively in terms of economic gains, ignoring precisely how the 

Botswana ways of life would be transformed (Fosbrooke 1970). An understanding of the 

range of these social changes can be gleaned from two perspectives. First, the transfer of 

land administration from the chiefs to the Land Boards was a strike at the hub of the 

social structure of the Botswana peoples. In ethnographic (Schapera 1943) and historical 

studies (Okihiro 2000) of the Setswana-speaking groups before the reforms, for instance, 

it was shown that land, the control of which was vested in the Chief, was central to social 

relations and group identity. With the creation of the Land Boards, not only was the basis 

of the chiefs’ authority eroded, but the hub of the hitherto existing Botswana social 

structure may also have disintegrated. Second, a full range of the social change triggered 

by the land reforms in Botswana can be investigated under a political ecology framework, 

an approach that accommodates “the inclusion of cultural and political activity within an 

analysis of ecosystems that are significantly but not entirely socially constructed” 

(Greenberg and Park 1994: 1).   

 Another problem seemingly unrelated to land reform but one which has also 

constituted a formidable challenge to successive administrations since independence is 

rapid urban growth. Botswana’s average annual urban growth rate of about 12% (Tsheko 

1997) is well above the average of 5% for African countries between 1990 and 1997, and 
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0.8% for the industrialized countries (UNICEF 1999). The Botswana urbanization rate 

becomes alarming when the projected annual growth rate of 52.9% for 2001 and 55.6% 

for 2011 for existing urban centers is considered (Central Statistics Office, Gaborone: 

1997: 18). This phenomenon is only matched by the magnitude of labor loss from the 

rural areas especially, the traditional agricultural sector. For instance, the percentage of 

those engaged in agriculture in the rural areas declined from 33% in 1984 to about15% in 

1991 (Hope 1997: 23). While a claim cannot be made that Botswana’s rural-urban 

migration is a consequence of the land reforms, the land reforms effectively created 

conditions that reduced the capacity of small-scale farmers to operate and at the same 

time encouraged them to migrate to urban centers (Kerven 1979).  Nonetheless, policy 

makers understand the urban growth challenge in terms of inadequate housing and 

overburdened infrastructure (Republic of Botswana - National Settlement Policy - 1998). 

Having framed the challenge in this way, it appears that they make no concerted effort to 

attack one of the alleged root causes of rural-urban migration:  the increasing loss of 

communal lands for farming and grazing land by the poor. National policies to stem the 

tide of rural-urban migration attempt instead to create the glamor of urban life in the rural 

areas (National Settlement Policy, 1998: Section 1.2e). 

 My dissertation will evaluate Botswana’s land reforms on social transformations 

in rural areas by carefully investigating their impacts on households’ livelihood 

strategies, kinship ties, and social balance of power on the one hand, and the implications 

of these transformations for urbanization on the other. Four bodies of social science 

literature guide my research: the “tragedy of the commons” thesis, theories of social 
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change, and the household livelihood security conceptual framework and the substantive 

studies of African urbanization. Based on a critical reading of these sources, I have 

developed the following hypotheses for testing:  

 

1. The land tenure reforms have effected broader and dramatically more complex 

transformations in kinship ties and the social balance of power than the economic 

changes envisioned by the advocates of land reform. 

 While the various Botswana administrations executed all the provisions of the 

land reform legislation, the reforms have fallen far short of achieving their economic 

objectives. With regard to productivity, for instance, Hon. B. Gaolathe, Minister of 

Finance and National Planning recently lamented that “despite substantial resources 

allocated for land reforms and the development of the agricultural sector, productivity in 

the sector has increased by only 1.6% over the period 1979 to 1996" (Gaolathe 2001: 

Paragraph 66). On the other hand, the reforms effectively ended the complex 

relationships embedded in customary land tenure which form the basis of group (such as 

family and community) identity, as well as intra-group and inter-group relations 

(Schapera 1943, Gulbrandsen 1988). For instance, prior to the land reforms, agnatic 

relations were symbolically and practically expressed through property relations in land 

among the Tswana.  After the reforms, property relations no longer represented a viable 

way of defining familial affiliations. 
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2. The land reforms and associated policies have not improved the livelihood security of 

the rural populations including the Remote Area Dwellers. 

 The various land reforms were part of the government’s strategy for rural 

development and improving the income generating capacities of the remote area or rural 

dwellers (Weimer 1977). Contrary to the rural development agenda of the government, 

the land reforms have reduced the accessibility of land and land-based resources for the 

rural dwellers and small-scale herders, farmers and hunter-gatherer (Peters 1987 and 

1994). 

 

3. Botswana’s high urbanization rate is fueled by the increasing loss of land among 

small-scale farmers, herders, and foragers in the rural areas. 

 Perhaps the most important provision of the land reform laws is the creation of 

private commercial ranches from the hitherto existing communal lands. While the private 

ranchers have exclusive rights over their ranges, they can also graze their herds on the 

communal lands when the need arises. Both aspects of this arrangement diminished the 

amount of land available to small-scale farmers and herders, and wholesale displacement 

of hunter-gatherer populations in some cases. Deprived of their means of livelihood, 

these small-holders would have no other option than to seek wage employment 

elsewhere, usually in the urban centers. This category of migrants swell the rank of 

skilled and semi-skilled urban migrants, the two groups that the cities traditionally 

provide a lot of attractions for, notwithstanding the opportunities in the rural areas. 
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b) The research setting: Physical Environment 

Botswana is located between Latitude 20 East and 30 East, and Longitude 20 and 27 

South with the Tropic of Capricorn running across the lower half of the country. The 

country is strategically nestled in the southern Africa sub-region sharing boundaries with 

South Africa in the South and South-east, Namibia in the West and North-west (with the  

Caprivi strip of Namibia separating it from Angola) and the Zambia in the North-east 

(Illustration 1.1). As a landlocked country, it does not have direct access to either the 

Atlantic Ocean that border the region in the west or the Indian Ocean that lies to the east.  

For the most part, the land is generally low-lying with the average altitude being 1000 

meters above sea level. There are however, occasional outcrops of gently undulating 

mountains. A more significant geographical feature and defining physical characteristic 

of Botswana are its vegetation and climate. The country is officially classified as semi-

arid. Rainfall average for the country range between 250 millimeters in the southwest to 

650 millimeters in the north-east tip of the country around the Chobe District. While 

these figures may be more than precarious, the erratic nature of rain from year to year 

compounds the problem. An equally significant climatic feature of the country is its 

temperature. Like rainfall, there is great fluctuation in temperature. The temperature can 

rise up to 35 degrees centigrade (95 degrees Fahrenheit) in Summer and fall to below 

freezing point in Winter. The diurnal range of temperature is also significant for most of 

the country with high disparity between the low and high for the day. 

 These two climatic elements have profound impact on the vegetation of the 

country. The two factors combined have created a semi-arid country with about 80% of 
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Illustration 1.1: Map of Botswana 
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 the country’s land mass officially classified as a desert. For this reason, the greater part 

of Botswana is covered by grasses that are interspersed by shrubs and trees whose 

densities increase from the south-west towards the north-east. At the north-east corner, 

the density of deciduous trees is high enough for the region to be classified as a 

forestland. In fact, almost all the forest reserves of the country covering an area of 4,555 

square kilometers of Botswana’s total land area are located in this region (on state land). 

Other forest reserves in communal lands also exist in scattered forms throughout the 

country. In all, less than 3% of the country is forestland (Republic of Botswana, 

Environment Statistics 2000: 58). This vegetation cover is an apparent imitation of the 

geographical distribution and pattern of rainfall in the country. 

 It is within this geo-physical environment that Kweneng District, one of the 

administrative units of Botswana is located (Illustration 1.2). Kweneng grew out of the 

territorial claim of the BaKwena, traditionally, the eldest of the Tswana peoples in 

Botswana. Named after their totem, the Kwena (crocodile), the BaKwena have a history 

in their present territory that dates back to the second decade of the 18th century when 

their progenitors first arrived from the western Transvaal of South Africa. By about 1850, 

the BaKwena together with the other Tswana splinter groups of Ngwato, Ngwaketse, 

Tawana, and Kgatla had constituted themselves into separate polities called morafe. 

When in 1899 the British colonial administration demarcated the boundaries of these 

Tswana groups based on their territorial claims, the political units thereafter became the 

de facto administrative units of the colony. At independence in 1966, these territories 

transformed into districts performing the same roles of administrative units and the 



 

                                          

25

second tier of government as they did under colonial occupation and administration. 

Thus, the BaKwena territory became the Kweneng District with its headquarters at 

Molepolole. 

 Kweneng District has a total land area of 35,890 square kilometers or 6.19% of 

the country’s land mass, making it the fifth largest district. Like the rest of the country,  
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Kweneng District Settlements 
1-Tsetseng 24-Kgare 48-Ngware 72-Sekhukhwane 95-Chaoka 
2-Tswaane 25-Moshaweng 49-Medie 73-Mahetlwe 96-Gakgatla 
3-Motokwe 26-Loologane 50-Moselele 74-Ramankhune 97-Phiriyabokwet 
4-Khekheye 27-Thotayamarula 51-Rasegwagwa 75-Dikgatlhong 98-Tloaheng 
5-Dutlwe 28-Shadishadi 52-Mmaphoroka 76-Lentsweletau 99-Mmokolodi 
6-Nkhwi 29-Lephephe 53-Maratswane 77-Kgope 100-Gabane 
7-Petsane 30-Sojwe 54-Malwelwe 78-Mmamarobole 101-Kumakwane 
8-Dikgankana 31-Rametsana 56-Botlhapatlou 79-Ditshukudu 102-Mogoditshane 
9-Kgotswe 32-Kokonje 57-Letlhakeng 80-Sasakwe 103-Mmopane 
10-Takatokwane 33-Boatlaname 58-Monwane 81-Dikhudu 104-Metsemotlhab 
11-Maseru 34-Tahwaramasiel 59-Mmaothate 82-Kubung 105-Kgaphamadi 
12-Salajwe 35-Pune 60-Marabane 83-Sepene 106-Kopong 
13-Kungwane 36-Diphuduhudu 61-Mmamoagi 84-Thamaga 107-Gakuto 
14-Kaudwane 37-Maltsokwane 62-Serinane 85-Marotse 108-Mmatseta 
15-Kutse 38-Kweneng 63-Mantsihwabisi 86-Mmankgodi 109-Mmakanke 
16-Maboane 39-Hubasanako 64-Mosekele 87-Mmampaba 110-Mmanoko 
17-Masope 40-Mokgulwane 65-Maphaliwane 88-Rammidi 111-Gamodubu 
18-Satsie 41-Sorilatholo 66-Mogonono 89-Losilakgokong 112-Kamemakwe 
19-Kusuwe 42-Seisante 67-Maanege 90-Dam 18 113-Mmasebele 
20-Metsebotlhoko 43-Mogalo 68-Mapharangwane 91-Seribotsane 114-Diphiring 
21-Sesung 45-Mmakgotswane 69-Suping 92-Kotolaname 115-Senamankole 
22-Ditshegwane 46-Modubatche 70-Mosinki 93-Ramokgotlanwa 116-Mononyane 
23-Magagarapo 47-Khudumelapye 71-Hatsalatladi 94-Molepolole 117-Ramaphatlhe 
    118-Rakola 
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the climate of the district is semi-arid. While low rainfall may be the quintessential  

feature of the climate regime and perhaps one of the main problems for both plant and 

animal life in the region, it is its unpredictability and high variability from year to year 

that is perhaps the greatest concern in the district as elsewhere in the country. For 

example, Molepolole recorded 914 millimeters in the 1974/1975 raining season but 

recorded only 164 millimeters eleven years later in the 1985/1986 season. Most years 

tend to have a shortfall while fewer have high levels (Republic of Botswana, 

Environment Statistics, February 2000, p.4).  As indicated in Table 1:1 below, monthly 

rainfall distribution pattern shows that about 90% of the seasonal rainfall is recorded 

between the months of October and March. The geographical distribution of rainfall in 

Kweneng District is also varied with the total decreasing from the east to the west and 

spatial variability increasing from the east to the west. 

 Echoing the geographical distribution of rainfall in Kweneng District is its 

vegetation. To the west and covering between 23,000 and 32,000 kilometer square is the 

dry sand veld, a part of the Kalaharri Sandveld system. The low fertility of the 

predominantly sandy soil and low rainfall in this region have combined to produce a 

desert environment for the most part. Generally, Kweneng, like the rest of the country, 

falls under two ecological zones, namely, the dry veld and the hard veld. The dry veld 

cover about 31,928.75 square kilometers of the western district that is drier with an 

average rainfall of between 250 and 450 millimeters. It is characterized by grasses and 

low woody plants. Some of these shrubs, particularly, the Mmopane, a torn tree, can 

grow to a height of 5 meters. The dryness of the land and the low density of vegetation  
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Table 1.1:  Average mean and maximum monthly rainfall 

PLACE  JAN FEB MAR APRIL MAY JUN JUL AUG SEP OCT NOV DEC
Kopong Mean 68.7 80.9 46.0 38.5 4.1 10.4 0.4 1.3 22.1 46.4 77.4 43.5

 Max 207.5 181.0 207.5 103.0 20.0 73.0 3.0 8.9 7.0 109.4 149.5 111.5
Lentsweletau Mean 68.7 46.0 28.9 44.5 6.3 1.8 0.6 0.7 10.1 34.2 65.4 47.2
 Max 245.5 154.0 130.8 208.0 31.0 15.5 7.0 6.7 117.0 108.0 252.7 127.0
Lephephe Mean 75.9 106.0 37.9 29.3 6.3 0.2 0.8 0.0 2.0 20.2 54.9 58.8
 Max 182.2 203.4 107.8 67.8 38.8 1.1 5.4 0.0 12.0 40.9 169.4 105.4
Letlhakeng Mean 73.6 59.0 40.1 38.3 8.3 1.6 1.6 2.0 6.8 27.4 57.9 66.4
 Max 318.9 203.5 185.5 231.0 81.2 14.0 30.0 26.5 53.0 65.5 140.0 185.5
Molepolole Mean 95.6 74.4 53.4 43.4 7.9 2.3 0.4 2.5 14.0 34.3 59.1 67.2
 Max 397.3 211.8 198.5 211.0 76.0 39.0 14.5 26.0 94.0 144.0 236.5 179.7
Salajwe Mean 8.8 12.3 26.2 25.8 0.0 0.0 0.0 0.1 7.0 71.8 64.9 131.8
 Max 38.5 24.1 50.7 42.8 0.0 0.0 0.0 0.1 7.0 86.0 84.1 131.8
Sojwe Mean 56.5 63.0 31.5 26.7 2.0 9.4 0.0 1.3 10.5 25.6 74.0 78.9
 Max 220.3 263.0 102.7 62.4 20.2 94.3 0.0 7.6 40.7 87.7 313.1 215.5
Mahetlwe Mean 71.5 93.7 33.6 19.7 0.0 0.0 0.0 0.0 33.0 29.2 38.2 56.7
 Max 133.8 166.3 34.0 0.0 0.0 0.0 0.0 0.0 132.0 62.0 134.0 151.7
Mogoditshane Mean 78.8 41.7 21.1 5.5 4.5 1.1 2.0 0.0 0.3 32.1 82.2 60.1

 Max 242 84.7 39.6 16.4 13.4 3.2 6.0 0.0 1.4 81.7 191.2 87.2
 
 

Source: Kweneng Integrated Land Use Plan, September 2002 
 

 

cover in this region is exacerbated by the lack of any perennial running surface water. 

Close to about 3,931 square kilometers of the remaining land in the southeast corner is 

covered by the hardveld vegetation types that are comprised mostly of different species 

of acacia trees. With a higher rainfall average of between 450 and 550 millimeters and a 

more fertile soil, the southeast region supports a greater density of vegetation cover that 
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ranges from large woodland savanna and forestland. The higher rainfall coupled with a 

generally lower elevation have combined to produce more permanent surface water that 

include the Metsimotlhabe, Kolobeng, Kgatla, Sekhukhwana, Dikolakona, Kubang, 

Kobong, Gamoleelo, Molepolole, Diphepe, and Mafatelo rivers that form the drainage 

system of the region. The better climate, more fertile soil, and more permanent drainage 

system has not only produced a luxuriant vegetation but has attracted a higher 

concentration of human population and settlements.  

 The physical environment and its regional variation described above is perhaps 

the greatest determinant of population distribution in the region. Kweneng West’s low 

rainfall, little drainage, sandy soil, and high diurnal range of temperature can only support 

a low density of human population. Not only is the number of settlements in this region 

few, their sizes are also very small. In contrast, the Hardveld region to the southeast has a 

weather that is more conducive to human habitation. More importantly, the higher 

rainfall, drainage with a lot of permanent surface water sources is more supportive of 

agricultural practice including both crop cultivation and livestock rearing. In fact, 

approximately 82% of Kweneng district’s population live in the Hardveld region (and its 

transition zone with the Sandveld to the west) that constitutes less than 10% of the 

District. Almost all the big villages that include Molepolole, Thamaga, Gabane, 

Mmangkodi, Kopong, Mogadtshane, Lentsweletau, etc, are located in this region. 
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c) The research setting: Policy Environment 

The land reforms in Botswana since independence in 1966 can best be understood within 

the framework of the general policy environment that was developed and which has 

flourished since then. Central to development of this policy environment are two 

elements, namely, the national aspirations of the country and the political elite that 

develop and implement policies related to these aspirations.  

 Over all, land reforms in Botswana since independence are seen as part and parcel 

of the national development efforts. In fact, the reforms are regarded as a sine qua non of 

economic and social development of the country. Immediately following independence in 

1966, Botswana like other former colonial possessions, embarked upon national 

programs and adopted policies that were aimed at arresting and reversing the 

underdevelopment of the colonial era.  For Botswana, this government assumed a sense 

of urgency because of the unique experience of the country under colonial domination. 

Botswana’s colonial experience was in many regards, a deviation from the norm.  First, 

the territory was acquired not for its economic value but for its strategic bearing on the 

British colonial ambition in southern Africa in particular and its grand imperial dream in 

Africa as a whole. For this reason, the actions (and inactions) of the colonial 

administration were limited to ensuring the protection of this strategic interest. Since the 

economic value of the territory was not a consideration in its acquisition, no effort was 

made to develop the economic potentials of the colony. Indeed, the only economic 

interest the colonial administration exhibited in the territory was in the extent to which 

the colony could serve as a labor reserve for the mining industry in South Africa. The 
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magnitude of this colonial disinterest was demonstrated in the siting of the seat of the 

territory’s administration outside it. For this reason, some scholars have wondered if the 

British colonial policy in Botswana was not more of neglect than exploitation compared 

to what it was in most colonial possessions (Picard 1987).  The combination of these two 

attitudes was such that it left the colony in a very precarious situation at independence to 

the extent that the new nation state was considered unviable by many (Hermans 1974). 

The situation of the new independent state was succinctly captured in this down-to-earth 

description by the Presidential Task Group for a Long Term Vision for Botswana:  

At independence in 1966, Botswana was among the twenty-five poorest and least 
developed countries in the world. There were few formal sector jobs. Most wealth 
and income was derived from traditional agriculture, particularly cattle farming 
and from the earnings of migrant labourers who provided cheap labour to South 
African mines. 
 
Very little attention had been given to the physical and social infrastructure of the 
country. Education had been neglected, the population was largely illiterate and 
very few Batswana were available to fill professional and technical positions. 
Independence in 1966 came in the middle of a severe drought cycle that lasted for 
more than five years. The national cattle herd had declined by over one third as a 
result, and the economic outlook was bleak (n.d: 10) 

 

It was in the light of this weak economic base and even a “bleak” future that the 

administration of the new independent state devised development strategies to head-off 

the looming disaster. Although government initiatives immediately following 

independence were not substantially different from the last few decades preceding it 

which aimed at achieving a balanced budget without a grant-in-aid, the character and tone 

of the development strategies was also laid at this period. Enunciating the rubrics of this 

strategy, the government in its first Transitional Plan, 1966-1969 declared: 
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The Government wishes to stress its belief in the necessity of planning the social 
and economic development of the nation. The available resources are so few and 
the problems so great that only by careful planning can these resources be put to 
their most effective use . . . a balance must be struck where private initiative has 
ample scope within the general confines laid down by government. It is 
Government’s duty to set forth clearly its objectives and priorities, to frame its 
policies accordingly, and to assist the private sector in every way consistent with 
the attainment of these goals (Transitional Plan for Social and Economic 
Development, 1966: 7). 

  

It follows therefore that while the government was committed to a rapid economic 

development of the country, the role of the government was limited to providing an 

enabling environment for private initiative and a critical private sector participation. 

While the focus and emphasis of the subsequent development plans have varied within 

the overall development goals of rapid economic growth, social justice, economic 

independence and sustained development, the strategy for development has remained 

unchanged. For example, the National Development Plan 8, 1997/98-2002/03 in the 

manner of the Transitional Plan affirmed that: 

While Botswana is committed to the principle of a free market economy, the 
planning process is intended to ensure that maximum benefit is derived from the 
limited financial resources available to Government by prioritizing policies, 
programmes and projects  . . . Government policy is focused on creating an 
environment conducive to private sector development and expansion. 
Consequently, Government expenditure policy is structured to promote balanced 
and stable development that does not crowd out the private sector (p.85) 
 

It is within this general free market environment and a private sector driven 

economy where rights of private ownership of property are guaranteed and protected that 

most economic policies have been formulated. Indeed, policies relating to land tenure 

have been rationalized by this need for a private sector driven economy. On the other 



 

                                          

34

hand, the result of these potpourri of policies aimed at stoking private sector participation 

in the economy has silenced would-be critics.  Often touted as Africa’s success story 

(Samatar 1999), Botswana recorded 11.2% average annual real growth in Gross 

Domestic Product (GDP) between 1981 and 1990 and 5.6% between 1991 and 2002.   

This is in contrast to the average of 2.4% and 2.8% respectively for the continent as a 

whole (African Development Bank 2003:292).  

An even more important defining character of the policy environment for land 

reforms in Botswana is its political landscape. Today, the modern Botswana state has the 

longest record of democracy on the continent. The relative political stability that the 

country has witnessed under the democratic system has no doubt aided in the realization 

of national development objectives. In fact, the success story of Botswana is usually 

ascribed to their embrace of democracy. A World Bank Mission to Botswana in 1983 

concluded that: 

Public sector management in Botswana must be examined in the light of two 
fundamental qualities that characterize the political process – democracy and 
pragmatism. The democratic nature of the government of Botswana and the 
country’s practice of openness of discussion and of encouraging the interaction of 
professional analysts, senior civil servants and politicians pervades the policy-
making process. Pragmatism is the other quality of political life. But pragmatism 
should not be confused with opportunism; pragmatism is a dedication to a 
profound yet basically simple principle that ends should be dictated by realistic 
means, and not by ideological fervor (Raphaeli, et al 1983: 10). 

 

While the process of public management in Botswana can be explained largely by its 

political process, it is doubtful if democracy in and by itself can account for the types of 

policies that are initiated and implemented by the government.  A better understanding of 

the nature, goals, and the objectives of government policies including those on land 
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tenure can be gained through the conception of history (and of a society at any historic 

point) as a product of the relations inherent in production. This materialist conception of 

history as first enunciated by Karl Marx (1818-1883) and Friedrich Engels (1820-1875), 

building on the earlier work of G.W.F Hegel (1770-1831) see a social class not only as a 

conglomeration of people who play similar roles in the production process and also are 

conscious of their membership of that social group. For Marx, class configuration in 

every society is based on the relationship of individuals to the means of production either 

as owner (bourgeoisie) or non-owners who sell their labor power.  Since each class will 

attempt to negotiate the most favorable term for its members, the ensuing struggles 

among the classes not only structure the social relations in that society but the course of 

their history as well (Marx  and Engels 1967; Bendix and Lipset 1966). Class theory has 

however developed beyond this dialectical materialism as a basis for class formation to 

the recognition of political relations in social relations. As Thompson put it, “No longer is 

class conflict solely between the bourgeoisie and the proletariat, or the corresponding 

pre-colonial economic groups, it is more about groups and individuals cooperating and 

competing in order to capture the power of the state … in order to receive more of the 

spoils associated with the state” (2000: 90). This linkage of the state to the class 

formation process in post colonial Africa (where the state has become the surest way to 

wealth) has been amply demonstrated in many studies (Kasfir 1984, Markovitz 1977, 

Sklar 1979, Diamond 1987). Without any prejudice to the process of class formation, 

class theory will be a useful tool in understanding the policy environment for government 

policies on land tenure in Botswana.  Its contribution will be predicated on its ability to 
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provide answers to what Markovitz described as the “basic questions about African 

politics: Who gets what, when, where, and how – and who gets left out?” (1977: 2).   

 Politics and public policy analysis in Botswana is often carried out within the 

framework of class theory. The basis for this is the stratification that has historically 

characterized the Tswana societies.  Social hierarchy in Botswana and the Tswana 

polities that preceded it is rooted in two factors, namely, economic power and ethnicity. 

In the pre-colonial era, the Kgosi as the paramount chief, the diKgosina or ward heads, 

the Kgosi’s representatives in the communities outside the capital, together with their 

families, constituted the privileged class in the morafe. Their privileged position in the 

morafe was a result of the distributive power over land that they wielded. While land was 

communally owned, its allocation for whatever purpose such as residential, cultivation, 

and grazing was vested in the Kgosi or his representative to whom this authority might 

have been delegated. The control over land, the principal means of production thus forms 

the basis of the power and authority of the political class within the indigenous polity. 

The holders of this position often used it to gain economic advantage over the other 

members of the society. This advantage included the reservation of the choicest plots of 

land for themselves and members of their families or used for political patronage among 

the commoners. However, because in theory every member of a morafe was entitled to as 

much land as they needed for both cultivation and residency with gracing land being used 

in common, the distributive power of the political class did not translate to an 

overwhelming economic advantage. Rather, it was the participation of this political class 

in the livestock (especially cattle), the most important economic and ecologically viable 
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activity that ensured their wealth. Therefore, politically and economically, individual’s 

status in the society was determined by the level of closeness to or distance from the 

royalty or the political class. In addition to the distributive power over land, political 

authority in the state also attracted other ancillary benefits and privileges (spoils of 

office) that increase wealth. Some of these included fines, labor service, levies, tributes, 

seizures, stray livestock, etc, that benefited the royalty and other hierarchies of authority 

in the state. In most cases, penalties and levies were usually denominated in cattle. In this 

way, the Kgosi and Headmen were able to build their herd and enhance their status. 

 Under colonialism, Bechuanaland experienced minimal interference in the 

indigenous political arrangements and the accompanying social stratification. The 

Tswana chiefdoms were delineated and constituted into the administrative units of the 

protectorate. The political institutions and structures were left intact but weakened. From 

the 1930s, the colonial policy of non-interference in the local politics gave way to 

continued erosion of the Tswana political institutions and structures. Thus, the ruling elite 

still maintained their privileged position in their territories. Although the colonial 

administration in Bechuanaland had often been accused of ‘benign’ neglect, some signals 

of economic interest could be detected in their policy in the last three decades of their 

rule. By about the 1930s, the colonial administration developed and implemented several 

policies aimed at developing the cattle industry. Preceding these development policies 

was the securing of a market for the cattle industry at favorable terms for the colony. 

Following this, the colonial administration initiated programs aimed at expanding the 

livestock industry. The first of these programs was the development of the water 
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resources of the colony which had hitherto limited cattle production. Because of the high 

cost of establishing private water points which colonial policy encouraged, only a few 

wealthy individuals could take advantage of this policy. The net effect of this 

development policy was a new “propertied” and wealthy class, whose wealth did not 

derive from their political power that emerged in the dying days of colonialism in 

Botswana.  Unlike in the period before colonialism, this class was composed of both 

members of the royalty (who used their accumulated wealth under the old system as a 

springboard) and commoners who exploited the opportunities of the new economic and 

political climate to the fullest (Picard 1980: 318-20; Parson 1984: 5-25).  

 Because of the declining influence of the traditional ruling class, the emerging 

“cattle elite” using their new found wealth began to position themselves in the body 

politic of the colony. Indeed, this new elite, in the words of Parson “were perceived and 

saw themselves as the natural inheritors of power in the decolonization position” (1981: 

241). This group was joined by or co-opted the small but growing educated elite with a 

rural base and significant cattle holding to form the new power and ruling elite in the 

post-independent Botswana.  The configuration of the Botswana Democratic Party 

(BDP), that formed the government at independence and has been in power since then, 

attest to the nature of the new ruling class.  

In Botswana since independence, state policies, projects, agencies, and 

institutions, particularly those that impinge on land and agriculture are usually analyzed 

within the class framework (Neme 1997, Samatar and Oldfield 1995, Werbner 1980). 

These analyses argued that the ruling class has used what Nelson Kasfir termed “the 
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organizational advantage of political domination” (1984: 2) to advance their collective 

interest. The general way in which this works has been explained by Diamond who 

argued that: 

The more the State guides the process of development, the more heavily will the 
resulting patterns of social stratification be shaped by state polices and strategies. 
Since the latter are a product of a political process, it should not be surprising to 
find that state intervention in economic development frequently serves the interest 
of the rich and powerful. The more resourceful and better organized a group, the 
more likely will its members be to benefit from the state’s development plans and 
policies (1987: 587). 

 

Samatar and Oldfield (1995) described the specific manner in which the collective 

interest of the elite in Botswana has been and is protected through state power thus: 

Here, the state has for nearly three decades been under the tutelage of a class 
conscious of both its role and interest, which as a result went about building 
public institutions capable of nurturing capitalist accumulation as well as keeping 
the collective project out of the reach of dishonest individuals. The Botswana 
Democratic Party (BDP), the flagship of the ruling class since independence in 
1966, has built state machinery with the capacity to maintain and enhance existing 
patterns of accumulation not least by providing the nation with effective services” 
(652).  

 

While social stratification in Botswana has historically been based on wealth, social 

status within each morafe has also been traditionally determined by ethnicity. Members 

of a chiefdom belong to one of the three exclusive ethnic categories, namely, the core 

group and other Tswana settlers, non-Tswana settlers, and the serfs. The core group is 

composed of the royal family and the other descendants of the first generation of settlers 

who founded the morafe and who are usually resident in the main settlement that 

constitute the state capital. In all matters of state, this group occupies a privileged 

position. Below this group in status are members of the other Tswana groups that have 
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individually or collectively separated from their stock. Individual or small number of 

“separatists” is usually allowed to settle in the capital settlement where they are absorbed 

by the core group. Large group of refugees on the other hand are usually allotted land 

some distance away from the capital to found their own settlement (Meratshwana). While 

the refugee community is in most cases allowed to remain under the authority of their 

leaders, they are nevertheless regarded as subjects of the royalty in the capital. At the 

bottom of this hierarchy in all the Tswana polities are the serfs (malata) that comprise the 

Basarwa and Bakgalagadi. Although these two groups preceded the Tswana groups in 

this region, the later groups have, over the past two hundred years successfully 

subjugated the former groups and turned them into serfs through a process of 

master/servant relationship (Wilmsen 1989: 64-157). This relationship was reified by the 

colonial administration and the status of the Basarwa in particular, relegated to second 

class citizens in the modern nation state. Today, the Basarwa not only constitute the 

poorest of the poor in Botswana but also a landless poor.  

 Kenneth Good has argued that “the impoverishment of the San [Basarwa] and 

[other] ‘destitutes’ was a structured, comprehensive, and long-term process, caused less 

by phenomena such as periodic drought than by an elite of economic and political power, 

and the exploitation which they practiced” (1999: 186). 

 

d) Literature review  

Land tenure reforms, social transformations and urbanization in Africa are 

distinguishable but connected issues that have individually attracted a great deal of 
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research. The depth and breadth of each topic’s coverage in theoretical and case studies 

makes any review of the available literature a daunting challenge. This literature review 

will therefore be limited to sources that bear most directly on my dissertation project’s 

main objective. 

 The literature on the “tragedy of the commons” that anchors this research is 

collated in three key bibliographic and library resources:  the compilation of Charlotte 

Hess (2000), International Association for the Study of Common Property (2000), and the 

Land Tenure Center Library at the University of Wisconsin at Madison. These collections 

not only reveal part of the conceptual framework for this research, but also provide an 

understanding of the rationale for the land reforms in Botswana and elsewhere. As useful 

as these works are, however, they do not answer questions about common-pool resource 

management, including whether customary land tenure and land use practices in 

Botswana actually fit the model of the tragedy of the commons. In some cases, these 

works have questioned research methods and challenged the underlying assumptions of 

the ‘commons’ hypothesis. These questions and doubts were succinctly expressed by 

Bruce (1983) when he asked, “Do indigenous tenure systems constrain agricultural 

development?”   

 The extensive theoretical work on social change in anthropology and other social 

sciences also exhibits a range of different positions around common themes. Social 

change or transformation is widely held to encompass “the intelligible process in which 

we can discover significant alterations in the structure and functioning of determinate 

social systems” (Bokskoff 1957: 263). This consensus about what constitutes social 
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change is unsettled by the plethora of theories of causation that range from the natural to 

the cultural (Ryan 1969).  The design and focus of this research is such that it renders 

ineffective a subscription to any particular theory of social change as a priori platform 

that has already been established through land reforms.  However, while my approach 

may not demonstrate causality, it may set the stage for explanation. One academic 

framework that emerged in the 1980s for understanding the context, process, and 

ramifications of this interaction is political ecology (Bryant 1992: 13).  In its early 

history, the concept is seen as simply an amalgamation of the concerns of political 

economy and ecology as evident in environmental change (Blaikie and Brookfield 1987). 

The recent expansion of this definition to include social and cultural systems as 

significant agencies in a discussion and analysis of ecosystems (Greenberg and Park 

1994) has provided social scientists another analytical tool in the study of social change.  

However, the use of political ecology perspectives as an analytical framework have a 

much longer history.  

 The extensive anthropological literature on land tenure and culture in Africa and 

elsewhere underscores the history and relevance of political ecology perspectives to 

studies of cultural and social change. Bohannan’s seminal article “‘Land’, ‘tenure’ and 

land-tenure” opened a window on the relationship between land tenure and culture in 

Africa when he described the former as “a social system with a spatial dimension” (1963: 

103). Much earlier anthropological studies in land tenure had sought to provide colonial 

administrations with an understanding of the customary practices as a basis for fashioning 

appropriate policies (Schapera 1938 and 1943, Meek 1946, Green 1941, Wilson). 
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Together with the work of Jeppe (1980) in Bophuthatswana, Schapera’s work provides 

the best insight into the customary land tenure practices of the Tswana and other peoples 

in Botswana. 

 Land tenure and culture in Africa continues to be an attractive research theme 

(Shipton 1988 and 1994, Park 1993, Basset and Crummey 1983). However, case studies 

of land reforms and social transformations have not generated the same amount of 

interest in Africa as in Latin America, Asia and the former socialist world (Brundenius 

1984, Castillo and Lehman 1983, Herring 1985, Warriner 1971, Ingold 1988). The very 

few case studies that exist (Gulliver 1958 and Noggo 1984) focus on countries where 

land reforms followed socialist transformations in Ethiopia, Egypt, and Tanzania. 

 For rural Botswana, however, I find a number of ethnographic and ethno-

historical studies   particularly relevant. These studies provide useful baseline information 

for my research. Early studies by Isaac Schapera (1930, 1933, 1938, 1943, and 1953) 

documented the history, social and economic life of the majority of the groups in 

Botswana. As these works predate radical changes of land tenure practices in Botswana 

since the 1960s, classics such as A handbook of Tswana law and custom (1938) and 

Native land tenure in the Bechuanaland protectorate (1943) establish a benchmark for 

understanding the social transformations that the recent land reforms engineered. More 

recent works following the path charted by Schapera include those by Barnard (1979, 

1980, 1986, and 1990), Comaroff (1975, 1977, and 1978) and Okihiro (2000). These later 

ethnographic and historical studies provide a synchronic description of the Botswana 
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society as those of the earlier works, and together, they could form the basis of a 

diachronic study of social changes on a temporal continuum. 

 Since the Tribal Land Grazing Policy was launched in 1975, the effects of land 

tenure and the environment have attracted much attention. The bulk of this literature 

consists of reports commissioned by the Government of Botswana (Arntzen 1985, 

Republic of Botswana 1981, Sandford 1980). These publications variously 

document/gazette, examine and assess government policies on land, agriculture and rural 

development for public enlightenment. However, the usefulness of these publications is 

limited to their insights into the government’s rationale for and defense of land reform 

policies. Among the recent studies on land reform in Botswana, the works of Peters 

(1983, 1984, 1987, and 1994), Comaroff (1991), Hitchcock (1986, 1990) and Wilmsen 

(1989) are particularly relevant. Peters has focused on the traditional land tenure system 

and ownership rights in the eastern region, and the transformations that government land 

reform policies have effected. Wilmsen’s work on the political economy of the Kalahari 

populations foregrounded both their land-based means of production and production 

relations. As Wilmsen argued, “the constitution of land tenure locates people within the 

social matrix of relations to land, where productive activity must take place” (1989:164). 

While neither Wilmsen himself nor anyone has applied this systemic approach to land 

tenure and ownership in the Kalahari, his work has established a conceptual framework 

for understanding land rights among the populations of the Kalahari, especially the San, 

thus setting the stage for a study of the social implications of the land reforms. 
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e) Research Methodology 

A research on social transformation entails not only a diachronic and synchronic study of 

the society concerned but a collection of both quantitative and qualitative data on a wide 

range of variables. For this reason, this project used a mixed but complementary 

methodology of research activities, survey instruments and techniques. These approaches 

can be broadly divided into archival research and survey research. 

 

i) Archival research. 

The various historical dimensions to this research such as the history of land reforms that 

date back to the colonial era and the need to understand the social practices and 

institutions that were in place before the reforms demand the use of historical sources. 

The first phase of this research project in Botswana therefore, entailed the review of all 

government documents and policies on land, tenure and land tenure during the colonial 

period and since independence in 1966, the majority of which are housed in the National 

Archives, Gaborone. Although Schapera’s A Handbook of Tswana Law and Custom 

provides an excellent documentation of the social order before the land reforms, the 

writings of colonial administrators and missionaries on native customs that are stored at 

the National Archives have provided a stronger backdrop to assess the social changes that 

the reforms have triggered. In addition to the National Archives, the archival research 

also extended to the Documentation Unit of the National Institute of Development and 
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Cultural Research (now part of the University of Botswana Library), the Central Statistics 

Office, the Gaborone offices and district headquarters of the Ministries of Agriculture, 

Rural Development and Development Planning, and the Land Boards. These sources 

provided the most up to date socioeconomic and demographic data on the study area.  

 This phase of the research started during a pre-dissertation visit to Botswana in 

May through July of 2001 with funding provided in part by the Department of 

Anthropology and the Graduate College of the University of Arizona. Because of the 

limited time and the more urgent need to lay the groundwork for the substantive 

fieldwork later, I was unable to complete this phase of the research during my 

preliminary visit. My second visit to Botswana in 2002 through 2003 enabled me to 

complete the archival research as well as the remaining phases of the project.  The 

research carried out during the preliminary visit and the early part of the follow-up visit 

provided the basis for the design of the survey instruments that was used in the second 

phase of the research discussed below. 

 

ii) Survey research. 

The diachronic nature of this research necessitated the use of methodologies that can 

capture events along the historical continuum. While the archival research discussed 

above provided the context for the study, the survey research gathered information on the 

present and recent past social and economic conditions against which continuities with 

and changes from the former can be measured.  
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iii) Survey instruments 

Two complementary research instruments were used for this survey: questionnaires and 

participant observation. Structured and formal interviews of individuals and households 

were conducted using questionnaires that elicited information on the above issues. The 

design of the survey instruments was completed at the conclusion of the archival 

research. As questions that seek to collect information on household livelihood strategies 

may seem invasive, the questions were designed in such a way that informants had the 

liberty to volunteer only information that they are comfortable with. The research permit 

I obtained from the Office of the President enabled me to attend many formal events at 

the village kgotla, departmental meetings of national and district agencies, Customary 

Court sessions in Molepolole and Mogoditshane.  Kgosi Kgari Sechele was also kind 

enough to allow me to be part of his familiarization tour of the Bakwena morafe.  

 

iv)  Research site and sampling procedure. 

Based on the relevant literature and my preliminary visit to Botswana in the Summer of 

2001, I selected the rural district of Kweneng and the urban center of Gaborone for my 

research. The choice of Kweneng District for in depth study is based on the fact that the 

district is representative of the country in many respects. First, the district cut across all 

the climatic and ecological zones of the country. The west of the district is emblematic of 

the dry and hot desert regions of Botswana while the east is part of the small but highly 

valued wet and fertile lands of the country. Although very few ranches have been 

established in this district in comparison to some other districts, the environmental 
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conditions of the district that replicate that of the country as whole make it ideal to 

investigate livelihood strategies across the board.  Second, the population distribution of 

Kweneng District echoes the general population and settlement distribution pattern for 

the country with population density increasing from the west to the east. Finally, 

Kweneng District is an ideal choice for the understanding of the phenomenon of rural-

urban migration because of the proximity of the district to Gaborone, the most popular 

destination point for prospective rural emigrants.  

 In Kweneng District, a total of twelve communities including Molepolole, the 

district headquarter was selected for the survey. The enumeration map for the 2001 

census was used in the random selection of households for interviewing. A variety of data 

that included demographics, livelihood, literacy level, migration were collected at this 

level. In Gaborone, I used a mixed method of random sample and snowballing to select 

my respondents. The survey data from the NSF sponsored project -- Creation of a GIS for 

six cities in arid Environments: in Morocco, Senegal, Mali, Niger, Tanzania, and 

Botswana was used to choose areas of focus for my research. This population sample was 

supplemented by the pool of contacts in the urban centers that was provided by my rural 

respondents. To complete the cycle, the survey was moved back to the rural bases of 

some of the urban respondents from Kweneng District for cross-referencing and 

confirmation of the data that were collected at the two levels. 
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v) Units of analysis. 

The multiple players and the complex relationships in a social system have made 

imperative the identification of specific units and their interaction that lead to a particular 

end. Towards understanding social change triggered by land reforms in Botswana, I have 

selected the following as units of analysis for this research: 

 

1) Individual: The individual may be the smallest unit of the social structure, but 

it nevertheless remains the hub of the system. Although operating within the 

parameters set by the society, some of the decisions taken at this level may 

sometimes negate the established norms and what may be considered ‘rational’. 

Over time, the aggregate of the individuals’ actions may set the new societal 

norm.  For this reason, the response of individuals to the new socio-economic 

conditions introduced by the land reforms constituted a significant component of 

this research and its analytical framework. 

 

2) Household: Notwithstanding the problem of defining the household as a 

concept (Hammel 1984, Hammel and Laslett 1974), its connotation of a discrete 

social structure and a basic socioeconomic segment has made it a favorite 

analytical unit and tool in anthropological studies (Guyer 1981). The political 

economy of modern day Botswana which necessitates the participation of at least 

a household member in wage employment outside their locality has tempered the 

strict association of households with a group “that eats from the same pot” in this 
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research. In spite of the subordination of households to the authority of the 

paramount chief in their domain, as a domestic and economic unit the households 

enjoy a wide latitude of power in decision-making with regard to production, 

distribution, and consumption. The significance of the household in the social 

organization of the Tswana, for instance, is underscored by it being the primary 

land-holding unit as well as the determinant of residence in the community 

(Okihiro 2000, Schapera 1938). 

 

3) Community: Inter-personal and inter-household interactions operate mostly 

within the community level. This and the autonomy that communities in 

Botswana enjoy within the indigenous polities of the pre-colonial period and the 

district system of the modern state make the community to some extent, a 

complete social, economic, and political system. It is at this level that descriptive 

units as kinship, social stratification, and the process of class formation are best 

studied and understood. The focus at this level remains the political leadership 

represented by the local chief and the Kgotla, the village assembly. 

 

4) District: The districts are the basic administrative units of the modern 

Botswana state and the relics of the indigenous polities.  While political decisions 

are taken at the capital city of Gaborone, the framework for implementation exist 

at the district level using the machinery of government and remnants of the 

indigenous socio-political network. The focus at this level therefore, is on the 
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district council, central government agencies such as the Land Boards, and the 

“traditional” political institutions of Kweneng district.  

 

5) The city: Gaborone was selected to study the phenomenon of urbanization in 

Botswana as well as the subject of rural-urban migration. It is hope that the data 

from this inquiry will shed light on and lead to an understanding of the 

relationship between changes in the socio-economic conditions in the rural areas 

and urbanization in Botswana. 

 

vi) Types of data collected. 

An analysis of the social transformation that trailed land reforms in Botswana warranted 

the examination and collection of data on a variety of subjects that included: 

1) Livelihood systems: Data was collected in both the rural areas and urban 

centers relating to household and individual livelihood systems using the 

frameworks suggested by Frakenberger (1997) and Hoddinott (1999). These 

frameworks combined suggest collecting data on shelter/ housing needs, assets 

(both liquid and fixed), food supply indicators, loss management strategies, risk 

minimizing strategies, availability and accessibility to healthcare, accessibility to 

credit, and levels of security to life and property.  Particular attention was paid to 

land-based income generating activities in the rural areas. 
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2) Kinship: Pivotal to the analysis of social changes provoked by modernization is 

the evaluation of the reforms on “family structures” and the “centrality of kinship 

groups” (Al-Haj 1988: 237). This was be accomplished by looking at how 

allocation of land by Land Boards instead of through a local chief has major 

transformative implications for the activation of kinship networks. A small 

number of changes in kinship terminology were readily apparent in my last visit. I 

documented their frequency in various contexts as the changes echo the shift in 

property (especially land) inheritance based on kin ties following the land reforms 

(Leaf 1983: 261).  The kinship ties of the rural-urban immigrants to their rural 

origin were measured by their level of participation in the affairs of their kin such 

as attendance at weddings and funerals; home remittances;  etc. 

  

3) Social stratification: The data on social stratification or social balance of power 

examine the different socio-economic classes such as rich and poor, high and low 

status, social status of ethnic groups relative to each other, etc. The focus was on 

how individuals, households and groups have either benefited from or were 

impoverished by the land reforms. 

 

4) Migration: Data was collected on patterns of population movements including 

rural-rural, rural-urban and urban-rural. While the Central Statistics Office and the 

Census Office have data on this subject, the aggregate nature of the census figures 

may not be adequate in understanding how the land reforms have impacted 



 

                                          

53

individuals and households. The research on this subject focuses not just on 

statistics about actions per se but on the rationale as well. 

 

 

vii) Organization of Chapters 

This dissertation has been structured in a way that would aid the logical presentation and 

understanding of changes that land tenure and land use reforms in Botswana have 

effected in the administrative district of Kweneng.  Following the general introduction of 

Chapter 1 which covered the theoretical framework, physical and policy environment of 

the research area, and research methodology, Chapter 2 lays the foundation for this 

understanding by focusing on the now historical (also sometime termed traditional) land 

tenure and land use practices in Kweneng District. As the politically dominant culture 

group in the district, this chapter examines the process by which the Tswana subgroup of 

the BaKwena established their hegemony in the region and enthroned their political, 

economic, and social praxis over the earlier arrivals and other groups who moved in later.  

 Chapter 3 examines the legal and institutional frameworks within which the land 

reforms were carried out since independence in 1966. Although the attitude of Britain 

toward Bechuanaland Protectorate is usually described as that of neglect (when compared 

to their other colonial possessions in Africa), the little that the colonial administration did 

in the Protectorate did inform the future reforms that were adopted after independence. 

For this reason, this chapter examines these colonial antecedents to shed light on the body 
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of laws, policies, and reforms on land tenure and land use that came on stream after 

independence. 

 In spite of the fact that the government and policy makers only had economic 

motives in mind the majority of the reforms were mooted, the implications of these 

reforms on other aspects of the peoples’ lives have become apparent. The next three 

chapters focus on the transformations that have trailed the implementation of these 

reforms in Kweneng District. Chapter 4 focuses on how land reforms have changed 

kinship relations the chieftaincy institution. Chapter 5 is on the changes that the land 

reforms have brought to the livelihood systems (mainly pastoral and arable farming) and 

settlement patterns in Kweneng District. Chapter 6 examines the impact of these reforms 

on the mechanism for settling disputes and the administration of justice in Kweneng. 

 A seemingly unrelated issue or problem to land reform in Botswana is 

urbanization. But then, a causal relationship is often said to exist between specific land 

policies and the rapid rate of urbanization in Botswana. Chapter 7 examines this theory of 

‘cause and effect’ relationship between the two. Chapter 8, the concluding chapter not 

only threads together all the findings and arguments in the preceding chapters but also 

examines the future research directions on this subject.  
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CHAPTER TWO 

LAND TENURE AND LAND USE IN KWENENG: A HISTORICAL PERSPECTIVE 

 

a) Introduction 

Before a discussion of the land reforms and an analysis of their impacts on the social life 

of the peoples of the Kweneng District, which is the focus of this dissertation, it will be 

appropriate at this point to briefly describe what may be regarded as the “traditional” 

tenurial system. This is with the aim of providing the backdrop or the pre-existing social 

order against which the changes can be perceived, measured, and analyzed. This chapter 

therefore, examines the land tenure practices and land use patterns of the subsisting 

social, political, and economic life before 1966.  An explanation of the choice of the 1966 

date and the description of the period preceding it as “traditional” will be in order at this 

point.  

 The 1966 date was chosen for the sake of convenience. It was the year the former 

Bechuanaland Protectorate gained its independence from Britain to emerge as the modern 

nation state of Botswana.  At independence, African countries had the opportunity to 

chart a new course and a new identity for themselves by repealing the colonial laws that 

were adjudged to be impediments to the aspirations of the nation states. In like manner, 

new laws that will aid in the realization of these aspirations and best meet the needs of 

the citizenry are put in place. For Botswana therefore, 1966 represent a watershed in the 

history of the country and its citizenry as a divide between the past and the present. I am 

not unmindful of the negativity that trails the use of the label “traditional” to describe 
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African societies before European colonialism. In African studies, “traditional” has come 

to be associated with “unchanging”, “stagnant”, “archaic”, and even, “primitive”. In no 

way is the history and practices of the peoples of Botswana up till 1966 (or the history of 

any people or society over a period of time) regarded as being stagnant. If the history of 

the peoples of Botswana and any other society for that matter could be summed up in one 

word, that word would be “change”. Traditional, as it refers to the period prior to 1966, is 

used in this study to refer to the trajectory of the cumulative changes and as well as the 

evolving practices that defined and characterized every period up till 1966. Although 

colonialism steered and radically altered the course of the history and pattern of the 

development of African societies, its impacts on the indigenous land tenure and land use 

practices in Botswana was not as sweeping as those policies that were initiated by the 

post-colonial state. While a continuum in land tenure and land use practices can be 

perceived in the period before the colonial domination through its collapse in 1966, the 

same cannot be said of the period since then. The changes in land tenure practices since 

independence have been very striking when compared to those that were guided by the 

colonial administration’s policy of minimal interference in native affairs. 

 What is today described as the traditional or indigenous land tenure practice in 

Botswana has three main features. One, it refers to the tenure practice of the Tswana 

peoples that constitute about 70% of the country’s population. Two, this practice exists 

only on a historical continuum with different and sometimes contradictory elements at 

specific periods. Lastly, tenure practice incorporates as well as grounds the political and 

social systems of the Tswana peoples. These traits provide the strands of a web that 
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define the intricate and complex political, economic, and social relationships that land 

tenure entails. Because of the complex web of relationships and interconnectedness of 

these features, a separate discussion of each will be impossible. Neither one could be 

discussed without one or the other. However, each one or all the features will be 

identifiable at different junctures of the discussions that follow. 

 By and large, what today has been accepted as the indigenous land tenure practice 

in Botswana (Schapera 1943 and 1994), as most things that constitute the national ethos, 

is Tswana. Although the Tswana are by no means the first to arrive and settle in this 

region, the group has dominated the polity of the area since the first wave of Tswana 

migrants spread to the region in the early eighteenth century. Prior to the arrival of the 

Tswana, other population groups had settled in this region for centuries. The first of these 

groups in the region was variously described as the San, Basarwa (favored label by the 

baTswana) or sometimes derogatively in western literature as the Bushmen.  While it is 

not exactly known when the San arrived this region, they are usually regarded as the 

aboriginal population of southern Africa with many groups occupying different parts of 

the region.  As a result of centuries of domination and systematic exploitation by the later 

arrivals in the region (Wilmsen, 1989: 96-105; Hitchcock, 1980: 6; Guenther 1996), the 

San today constitute the only group without a homeland, and the poorest (Good 1999; 

Morris 1994). Probably before the end of the seventeenth century, the San peoples were 

joined by the Kgalagadi, a Sotho group whose general migration into southern Africa pre-

dated the other Bantu groups in the region. The Kgalagadi who first settled in the region 

interacted with the San peoples and even attempted to establish their authority over them. 
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With the spread and migration of the Tswana into the region, the Kgalagadi withdrew 

into the drier western portion of the country.  

 Thus, by the time the Tswana arrived in the region at the beginning of the 

eighteenth century, the San and the Kgalagadi peoples had already established themselves 

in different parts of the country (Mitchel 2002: 259-299). The earliest of the Tswana 

migrants were the Rolong, followed by the stream led by the Kwena. The Rolong as 

earlier arrivals settled in the region around today’s south-east Botswana and the Cape 

Province of South Africa. They were followed by the Kwena subgroup who first settled 

around the Dithejwane Hills, about ten kilometers from the present day Molepolole, and 

subsequently moved to different sites scattered over the territories that later became 

recognized as the Kgatla, Ngwato, Tlokweng, and the British South African Company’s 

lands of Gaboronnes (Sillery 1974: 6-9).  From this Kwena stock, the Ngwato (Tawana 

later broke away from the Ngwato), and the Ngwaketse broke off to form separate 

polities. Recalcitrant royal household members in turn separated from these groups to 

start new ones. Other groups such as the Kgatla and the Lete (a non-Tswana group) 

moved into the region in a later wave of migration. In addition to these groups, other 

population groups that moved into the region included the Kalanga, Herero, Yei (also 

Yeyi), and the Ndebele. 

 By the end of the nineteenth century, all the major Tswana subgroups had been 

settled in different parts of the present day Botswana. While the domination of the earlier 

settled authochtonous groups of the San and the Kgalagadi had not been completed at this 

time, these groups had increasingly lost their land and independence to the newly arrived 
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Tswana groups (Mautle 1986). The Tswana had not only taken over the ownership of the 

lands previously occupied by the San and the Kgalagadi but had also established and 

organized themselves into states called morafe. Thus, starting from the third decade of 

the eighteenth century when the Boers (Dutch farmers) of the Cape Colony began their 

incursion into the hinterland and the expansion of missionary activities into the region, 

the Tswana had not only become political forces in the region but land-owning units with 

whom the intruders and visitors had to deal (Knobel 1968; Chirenje 1978; Okihiro n.d; 

Tlou 1985). On the eve of the establishment of British protectorate over the region, the 

existing Tswana states of the Kwena, Ngwato, Ngwaketese, Tawana, Kgatla, Rolong, and 

Lete had incorporated all the other groups into their various domains. Other groups that 

arrived after this period aligned themselves with one of these principal groups thus 

consolidating the power base of these polities against external forces. 

 One aspect of the land tenure practice of these morafe which had been firmly 

established on the eve of colonial rule was that the polities had established their 

proprietary rights over lands that they have occupied. At this point, it appears the Tswana 

were able to continue what might have been an ancient practice of communal ownership 

of land in their new home (Schapera 1943). But the ever present political crises that 

rocked the polities resulting mainly, but not exclusively, from succession disputes often 

led to the breakaway of the aggrieved parties and their followers. Because land was 

plentiful with a vast area unoccupied by pastoralists coupled with the fact that the 

territorial boundaries of the polities were largely unfixed, the breakaway factions often 

found and settled into nominally unoccupied lands. With time, if the new group could 
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stand up against the harassment of the claimants to the land either from their parent group 

or any other rival group, the new settlers could then legitimize and consolidate their 

proprietary right over their new found territory. In this manner, the proprietary right over 

land by the groups was always in a state of flux. Not only could the territory of a group 

be reduced by breakaway factions that might lay claim to a part of the land but land could 

also be lost to existing rival groups. In a similar way, a group could expand their territory 

by first encroaching on a portion of neighbor’s land and then later aggressively 

legitimizing their claim (Sillery 1952: 149-159).  

 Such was the nature of the proprietary rights over land which each of the Tswana 

states had up till the last decade of the nineteenth century. The territory of each unit fans 

out from the principal village and capital to the surrounding lands, a span that is 

terminated at regions where the neighboring states have a claim. Because there were no 

fixed boundaries, the extent of each state’s territory was not precisely known. Since there 

was plenty of “unoccupied” land as a result of the distance between the principal villages 

of the polities as well as the low population density, this lack of precise boundaries 

represented only a latent problem. However, with the fissiparous tendencies of the 

eighteenth and nineteenth centuries, the need for territorial exactitude became apparent. 

This need became more pressing with the emergence of the territorial ambition and 

incursion of the Boers into the region in the second half of the nineteenth century 

(Schapera 1960). Fortunately for the Tswana peoples, the threat of the Boers was clipped 

when the British acceded to the request of their chiefs for a declaration of a protectorate 

over their land in 1885. The declaration of a protectorate over Bechuanaland in 1885 was 
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a momentous event in the development of the Tswana traditional land tenure institution. 

By declaring a protectorate over Bechuanaland, the British colonial administration not 

only shielded the Tswana peoples from the Boers’ attacks but also protected Tswana land 

from the Boer’s insatiable demand for land. This protection thus saved and preserved the 

proprietary rights over land which the Tswana polities had been able to establish over 

their territories.  

What the declaration of a protectorate could not and did not solve were the claims 

and counter-claims over land among the Tswana polities themselves. Dispute over 

territories was one feature that characterized Tswana inter and intra group relations on the 

eve of the British declaration of a protectorate. The genesis and nature of the intra-group 

disputes over land has been discussed above. However, these disputes also extended to 

those between and among states. Prominent cases included those between the Kwena and 

Kgatla in the 1870s, the dispute between Kgosi Sechele of the Kwena and Kgosi Kgama 

of the Ngwato over the grazing fields in Lephephe in the 1880s, and the one between the 

Ngwaketse and the Lete (Sillery 1965: 61-74). A tripartite dispute even involved the 

Kwena, the Ngwato and Kgatla over the Lephephe fields at some point. 

 Up till the last decade of the nineteenth century therefore, the institution of land 

tenure the Tswana had not being firmly established. The absence of defined boundaries 

for and among the Tswana states up till that period meant that the land tenure system was 

operating on a shaky ground. It was the absence of definite spatial boundaries that fueled 

the incessant fission in the states as well as precipitated intra-group conflict in the 

Tswana polities. Ironically, this problem was resolved by the colonial administration 
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when through Proclamation 9 of 1899, the boundaries of the Tswana states, which by 

then had become Reserves, were demarcated. In 1895, Kgosi Kgama of the Ngwato, 

Kgosi Sebele of the Kwena, and Kgosi Bathoen of the Ngwaketese (Lloyd 1895) visited 

with the newly appointed British Colonial Secretary, Joseph Chamberlain to lobby 

against the transfer of their territories to the chartered British South African Company 

(Sillery 1974: 107-113).  

In expressing their desire and willingness to remain under the protection of the 

British Crown, the chiefs also negotiated some of the terms under which they wished to 

be governed. Some of the agreements which the chiefs reached with the Colonial 

Secretary included the introduction of a tax system into the Protectorate, the creation of a 

Police Force, prohibition of importation of liquor into the Protectorate, some land 

concessions for public works such as the railway, some measure of autonomy on the part 

of the chiefs in the administration of their respective states, and the demarcation of the 

boundaries of the states. 

 Of all the agreements reached between the visiting Tswana chiefs and the 

Colonial Secretary, none had as much impact on the subject of land tenure as the 

demarcation of the boundaries of the Tswana states. Although these agreements were 

reached between the parties in 1895, it was not until four years later in 1899 that the 

colonial administration took practical steps to make the boundary demarcation a reality 

(Lord Hailey 1953: 205-206). The demarcation started with the Ngwato, Kwena, and 

Ngwaketese, the three Tswana groups that were represented by their chiefs at the London 

meeting. After extending the exercise to the Tawana, Kgatla, and Ngamiland, the colonial 
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administration gazetted the delimitated areas in Proclamation 9 of 1899. Other groups 

such as the Lete did not get a clearly defined territory until 1909 while the Tlokwa had to 

wait until 1933 before they got their own land. The final step in cementing the 

contemporary pattern of land ownership and laying the foundation for the existing land 

tenure practices was taken in 1910. This entails an Order-in-Council which declared all 

lands outside the delineated territories of the Tswana groups and all existing land 

concessions as Crown lands (Lord Hailey 1953: 206). At independence in 1966, these 

Crown lands became the property of the Botswana government. 

 The agreement to delineate the boundaries of the Tswana states obscures some 

facts relating to the motives of the parties involved. These motives were neither clearly 

expressed nor discussed by the parties. In the same vein, any opposition to the agreement 

if any, was muted. For the colonial authorities, the motive for the demarcation of the 

polities was not an interest in establishing the exactitude of the Tswana polities for the 

benefit of the native populations. Rather, the overriding motive was the furthering of the 

British imperial interest in the region (Fieldhouse 1973; Parsons 1977). At the Berlin 

Conference of 1884-1885, the European colonial powers had agreed on the principle of 

“effective occupation” as one of the conditions upon which the claim of any power over 

an African territory could be recognized by other powers. This principle not only entails 

the establishment of an occupying force that supports an administrative system but also 

presupposes a claim over definite area. The demarcation of the boundaries of the Tswana 

states was a way for the British colonial authority to ascertain the exact area over which 



 

                                          

64

they could lay claim and exclude other European powers and the Boers that were 

interested in the region.  

The second interest which the British colonial authority had in the demarcation of 

the territories was in removing one of the sources of unrest in the Protectorate that could 

potentially increase the cost of colonial administration. Unlike most of the European 

powers that participated in the colonial enterprise, the British saw their colonial 

possessions as separate entities. Colonies were expected to be self-supporting with 

minimal financial support from the British tax payers. To this end, colonial 

administrations made efforts to keep the cost of occupying and administering these 

territories down to the minimal. In the newly declared Bechuanaland Protectorate, one 

way by which this objective could be realized was by tackling all issues that had the 

potential of causing unrest and driving up the cost of administration. Up through 1895 

even after the protectorate had been declared, a veritable source of conflict among the 

Tswana polities was territorial dispute. For the British colonial authority, this was an 

issue that had to be summarily dealt with. The urgency of this matter was pressed on the 

three Tswana chiefs at their meeting with the Colonial Secretary in 1895 (Sillery 1965: 

212-234). 

 For the Tswana chiefs that went on this trip, the boundary demarcation that the 

Colonial Office proposed in some ways aligned with their own demands. While the issue 

of boundary demarcation to be carried out by the colonial administration was seen as yet 

another intervention in their local affairs, something the Tswana chiefs invariably 
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opposed and vehemently protested at every opportunity, the chiefs acquiesced because 

they felt the benefits far outweighed the disadvantages.  

 Following the demarcation exercise of 1899 and the subsequent ones that clearly 

delineated the territories of the Tswana groups that hitherto existed as states, the 

ambiguity that had characterized the territoriality of the states was cleared. The boundary 

demarcation not only ended the boundary disputes that had characterized inter-group 

relations but it also effectively ended intra-group strife that almost always ended in the 

formation of splinter groups. Individuals or factions that lost out in any domestic dispute 

or conflict often moved away from their parent group with their loyalists to start a new 

morafe in an unclaimed territory (Chirenje 1977: 28). With the demarcation of the 

territories of the existing and recognized polities up till the 1930s, it became obvious that 

no new morafe could be formed as there was no unclaimed land which they could settle. 

Any dissident group that wanted to breakaway from their stem group could only move 

into another area as subjects or refugees of the recognized authority in that territory. 

 Beside these significant impacts of the 1899 demarcation exercise of the Tswana 

states, one subject that is often neglected in the studies of the early colonial period is the 

effect of the exercise on the Tswana land tenure institution. With the demarcation 

exercise, the Tswana land tenure practice not only became fully evolved but also firmly 

anchored. Simply put, the delineation of the boundaries of the Tswana states brought into 

full term the development of the “traditional” tenure institution as it spatially 

circumscribed the pivotal element of “communal property” (Schapera 1943). In the two 

centuries prior to the demarcation of the boundaries, the territories of the Tswana groups 
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were neither defined nor was their settlements permanent as each group moved from one 

site to the other. The early history of the Kwena typified this feature of the Tswana 

history (Sillery 1952: 104-194). Each Reserve, as the polities became known following 

the demarcation exercise (they were designated Districts at independence in 1966), 

became the land owning group entity around which the Tswana land tenure practice 

revolves. Although the British colonial administration slowly and but increasingly 

interfered in the affairs of the Tswana peoples in many respects, the institution of land 

tenure did not suffer any debilitating blow as other Tswana cultural practices.  Other than 

a few restraining laws on the concessionary powers of the chiefs which indirectly 

impacted on the chiefs power on land matters, the land tenure institution went scarcely 

unscathed by colonialism. 

 

b) Land as communal property 

The two most important elements in land tenure practice are ownership and usage. 

These two features may be combined in the hands of one party, by which the person who 

occupies a defined land space and puts the land to whatever use is also the owner. These 

two interests in land may also be vested in two different individuals or parties. In this 

case, the occupier of a piece of land uses it at the pleasure and conditions set by a 

different party or individual who is recognized by law as having the proprietary rights 

over the land.  For the Tswana peoples, their land tenure practice with some modification 

is closer to the later arrangement. Perhaps the most important element in the land tenure 

practice of the Tswana groups and the other groups that they have absorbed is the vesting 
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of proprietary rights over land on the group. A discussion of the historical process of 

group and identity formation among the Tswana will be appropriate here in order to get a 

clear understanding of the land ownership then.  

Historically, the known Tswana groups of today in Botswana consider themselves 

to have a common ancestry with a root in the Transvaal region of South Africa. Oral 

tradition has it that as a result of a family dispute at about the beginning of the eighteenth 

century, Kwena parted ways with his senior brother, Mohurutse, and moved west. Kwena 

and his party finally settled at a site close to the Dithejwane Hills, a distance of about 

eight miles from the present day Molepolole (Schapera 1980).  Although this area and the 

surrounding desert land had been settled earlier by the San and all those that are 

collectively referred to as the BaKgalagadi, the newcomers gained an edge over the 

earlier settlers. Some of the earlier population groups were driven out of the area while 

the more submissive ones were absorbed and or condemned to a life of servitude (Okihiro 

2000: 113-137).  Over the next century, the Tswana immigrants transversed the whole 

region moving from one site to the other. During this period also, the group had broken 

into smaller groups but the remainder of the stem group eventually found their way back 

to the earlier site around the Dithejwane Hills to settle permanently, at least, for a longer 

period. First to break away from the main group was the Ngwato probably around the 

1770s. The new group moved northeast and settled around the Shoshong Hills, a region 

that had also been settled earlier by such groups as the Kaa and the Phaleng. The Ngwato 

group recreated in their new found land what their progenitors did with the long 

established San and the BaKgalagadi around the Dithejwane Hills. Some groups of the 
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Kaa and the Phaleng were driven away from the region while the remnants were 

absorbed. The Ngwato subsequently firmly planted themself in this region and became 

the owners of the lands extending from the Shoshong Hills. Like their stem group, the 

Ngwato settled in different sites that crisscross the entire region that they now claim by 

virtue of conquest (Parsons n.d.).  

The manner in which the Ngwato broke away from the main stem of the Tswana 

migrants into the region was replicated toward the end of the eighteenth century when a 

member of the royal household, Tawana, and his followers split from the Ngwato to form 

a separate group. Tawana and his followers were said to have first sought refuge with the 

Kwena but his request was politely turned down. Instead, Tawana was advised to 

consider the area around Lake Ngami (Sillery 1952: 117).  Although this area was found 

suitable, the region was then under the occupation of the San. Following in the footsteps 

of the earlier generation of Tswana settlers in the region, Tawana and his followers drove 

away the earlier settled populations and established themselves as the owners of the land. 

Thus, and again, the Tawana established a claim to the land around Lake Ngami by way 

of conquest (Tlou 1985). 

The process of founding Ngwaketse as a polity and a land owning unit was not 

significantly different from those of the Kwena, Ngwato, and Tawana. There are 

conflicting accounts on the early history of the Ngwaketse as it relates to the time the 

polity was founded (Sillery 1952: 132-133). While some accounts have it that the 

Ngwaketse broke away from the Kwena at about the same time as the Ngwato close to 

the middle of the eighteenth century, others contend that this separation took place later. 



 

                                          

69

Whatever the case might have been, it appeared that the Ngwaketse had established 

themselves in the vicinity of the Kanye Hills where their principal settlement, Kanye, is 

presently located. Unlike the Kwena, Ngwato, and the Tawana, the Ngwaketse not only 

fought the earlier settled population groups of the San and the BaKgalagadi to acquire 

their territory but also the Kwena and the Ngwato who had established claims to portions 

of land in the region (Sillery 1952: 132-143). 

Other groups in the country such as the Kgatla, Lete, and Rolong have a history 

that is not too much different from those of the Kwena, Ngwato, and Ngwaketse with 

whom they share a common ancestry. The Kgatla moved into the region from the 

Transvaal in the second half of the nineteenth century. They are part of one of the last 

streams of migrants that moved into the region. Thus, by the time they arrived in the 

region, the wetter and more fertile lands had been settled and claimed by the earlier 

Tswana migrants. The only available land was thus the drier regions which also were 

settled by the San and the BaKgalagadi groups which the earlier Tswana migrants had 

displaced. Unlike the other Tswana groups in Botswana, the Kgatla fled the Transvaal 

region in order to escape the domination and cruelty of the Boers who were themselves 

escaping from the domination of the British along the coast. Historical account has it that 

the Kgatla were invited to settle in Kwena territory to reciprocate the military assistance 

which the later received from the former against a Tswana adversary (Sillery 1952: 149-

159). Upon their arrival and settlement around Mochudi, a site that the Kwena 

themselves had settled in the past, the Kgatla are said to have resisted the attempts by the 

Kwena to turn them into a tributary state. This invariably led to a series of wars between 
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the two which the Kwena lost. The Kgatla then used their victory to validate their claim 

to the territory they settled as owners as opposed to their earlier status as tenants and 

subjects of the Kwena. Once again, a claim to land in the region is staked to conquest but 

in this case, conquest of another Tswana group, the Kwena. 

It is not clear when the Bamilete moved into their present territory centered 

around Ramoutsa although they had firmly established themselves in the region before 

the British protectorate was established. They are the only major group that group that 

does not belong to nor share a proto-Tswana ancestry. When the nucleus group of the 

Lete arrived the region, they settled first among the Kwena and then later the Ngwaketse. 

Like the Kgatla with the Kwena, the Lete engaged the Ngwaketse in a series of wars over 

the territory they settled. With their victory over the Ngwaketse, they were able to hold 

on to a tenuous claim of ownership until the boundary demarcation exercise of 1899 

when their claim was validated and recognized by the colonial administration 

(Ellenberger n.d).  

The Rolong have a history that the predated the other Tswana groups in the 

country as they belong to an earlier stream of migrants that moved into the territory 

probably in the 17th century. Like the Tswana groups, the progenitors of the Rolong lived 

in the Transvaal region as a part of a proto-Tswana group before they moved into their 

present territory and lived in separate groups. By the 18th century and early 19th century 

when the other Tswana sub-groups were jostling for land to settle in the region, the 

Rolong had established themselves in the vicinity of their present location. However, 

because of their more southernly location, they suffered more from the raids and 
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hostilities of the Boers who were pushing north in the second half of the 19th century 

(Dachs 1972). The Rolong not only had to contend with the Boers but their new Tswana 

neighbor to the north, the Ngwaketse, and as from the second half of the 19th century, the 

imperial ambitions of the British. With the triumph of the British over the Boers in the 

region which culminated in the declaration of a protectorate, what had been the Rolong 

territory was divided into two. The eastern half became part of the Cape Colony while the 

western portion was first entrusted to the chartered British South Africa Company and 

later in 1895, the charter was revoked and the region became part of the Bechuanaland 

Protectorate. In an attempt to thwart any attempt at alienating their land by the 

Europeans, and believing that individual tenure (private ownership) could ensure this, the 

Rolong chief in 1895 parceled out the land to individual members of the group (Sillery 

1952: 170-176). It is this unique form of tenure that has subsisted among the Rolong to 

this day. 

Of all the land owning and landholding groups in Botswana today, the Tlokwa 

constitute the smallest both in population and the area occupied. The group is also unique 

in another respect. They are the only group in Botswana who had never claimed any 

territory as theirs until a series of complex negotiations and transactions between the 

group, the Kwena, the British South African Company, and the colonial administration 

ended in 1933. The first comprehensive attempt to reduce into writing the history of the 

Tlokwa was made in 1939 by V. Ellenberger. Building on an earlier work by his father, 

Rev. D F Ellenberger, the junior Ellenberger traced the migration history of the Tlokwa 

to the first half of the sixteenth century and came up with an up to date genealogy of the 
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royal family. According to V. Ellenberger, the Tlokwa was probably one of the proto-

Tswana groups that separated from the main group in the early sixteenth century and 

thereafter wandered the south African region. By about the beginning of the nineteenth 

century, they had reached the Tswana territories and aligned themselves first with the 

Kwena and later the Ngwaketse. During this time also, the group like the already 

established Tswana polities, was bedeviled by internal rifts that led to their break-up. 

Different splinter groups explored independent existence in the region that extends into 

the Transvaal but almost all of them ended up as tributaries of the Tswana groups while a 

few unlucky ones were completely wiped out. One of the splinter groups that survived 

the wars of attrition among the Tswana was the group led by one Gaberones, after much 

wandering in the region, Gaberones led his people back to the territory of the Kwena who 

had been an ally in the past. After the customary presentation of gifts by Gaberones to the 

BaKwena Kgosi, Sechele as a formal expression of allegiance, the Tlokwa were granted 

the territory they presently occupy. However, after the protectorate was established over 

Bechuanaland and it was time for the Tswana chiefs to cede land to the colonial 

administration to build the railway in accordance with the agreement the three Tswana 

dikgosi had with the Colonial Secretary in 1895, Kgosi Sebele of the BaKwena 

surrendered the territory occupied by the Tlokwa. When in 1905 the colonial 

administration once again transferred this territory to the British South African Company, 

the Tlokwa became rent paying tenants of the company. This land saga came to an end 

for the Tlokwa when in 1933, through a series of tripartite negotiations among the 

colonial administration, the British South African Company, and the Tlokwa, the territory 
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was in a twist of fate once more handed back to the High Commissioner who thereafter 

proclaimed the territory a Tlokwa Reserve (Lord Hailey 1953: 238-240). Like the other 

major groups in the Protectorate, the Tlokwa then became a land owning unit. 

With the exception of the Tlokwa, each of the Tswana groups discussed above 

had constituted themselves into independent states by the time the Bechuanaland 

Protectorate was declared in 1885. Although the boundaries of these states were not 

clearly defined as evident in the several land disputes among them, the mutually 

respected most of the claims to land by the others. All the lands that a state could lay 

claim over were deemed to belong to the group as a whole. In other words, the group or 

polity as a landowning unit comprised not only the founders and their descendants and 

their followers but also all aliens (both Tswana and non-Tswana) that have come to live 

with them and pledge allegiance to the authority of the group. Writing in 1934, Schapera 

described the membership of each polity thus: 

In addition to its nuclear community, each of the eight principal Tswana tribes 
(sic) in the Protectorate contains at the present various communities of alien 
peoples. These communities . . . have in some cases broken away from their 
parent tribes (sic) and sought refuge with another Chief, whose subjects they then 
became. Sometimes they have been absorbed into the tribe (sic) through conquest 
or voluntary submission of formerly independent tribes (sic) or portions of tribes 
(sic). Many small tribes (sic) mentioned in tradition and history have lost their 
original cohesion and unity in this way, and becomes integral portions of some 
more powerful tribe (sic) or tribes (sic).  p.4. 
 

Continuing on the group formation process and group identity, Schapera wrote: 

Single persons or families may similarly change their tribal (sic) affiliation. 
Normally a man belongs to the tribe (sic) into which he is born. But he may 
transfer his allegiance to the Chief of some other tribe (sic). He may go there as a 
fugitive from justice or oppression, or he may have been banished by his own 
Chief or he may have some other good reason for leaving his own people. Once 
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accepted by the Chief to whom he has appealed, he becomes a member of the 
latter’s tribe (sic) and is allotted a place within its territory. Every tribe (sic) 
includes among its members people admitted this way. p.5. 
 
These groups or states with which the Europeans (be it missionaries, mining 

companies or trading companies) had negotiated and signed treaties before the 

establishment of colonial rule remained veritable entities during the colonial period. This 

survival of the Tswana political organization and institutions during the colonial era can 

be said to be atypical of the British colonial praxis. For the Tswana peoples, this was not 

fortuitous either. During the negotiation between the Tswana Chiefs and the British on 

the declaration of a protectorate in the region, the former had requested among other 

demands that they be allowed to continue to govern their people “much as the present.” 

In the British quest for incurring the minimum expenditure in the administration of their 

colonial possessions, this request for minimal interference in the internal affairs of the 

people was granted. In as much as the British colonial authority agreed to granting the 

Chiefs some autonomy in their internal affairs (something that was also in the interest of 

the colonial administration), it was also realized that boundary disputes which had been 

the major cause of inter-group conflict have the potential of negating the financial 

savings from “indirect rule.” To this end, the colonial office reached an agreement with 

the Chiefs during their visit to London to clearly demarcate the boundaries of the groups 

(Sillery 1974: 107-113). Building on the mutually agreed boundaries of the territories of 

Tswana states represented at the London meeting, the Protectorate administration 

proceeded in 1899 to demarcate the boundaries of the major Tswana polities (Kwena, 

Ngwato, Ngwaketse, Tawana, and Kgatla), concessioned lands to European companies, 
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and Crown lands that have been ceded for public works such as the railway. By 1909 and 

1933, the territories of the Lete and Tlokwa respectively were proclaimed. 

Even though these territories were proclaimed Reserves and were expected to 

form the administrative grid of the Protectorate’s administration, the demarcated units 

continued to function as autonomous political entities as they were before the colonial 

era. In a way, the demarcation exercise strengthened the Tswana land tenure institution 

by now firmly anchoring it on a clearly defined holding to which a right of ownership 

could be claimed and exercised. For some groups such as the Tawana and the Lete, the 

demarcation exercise and the creation of a Reserve for them ended the doubt over their 

sovereignty and as landowning units. Others such as the Tlokwa who historically never 

exercised any claim of ownership to land in the region emerged as a legitimate claimant 

to land. 

Thus through shrewd negotiation with the Protectorate administration and aided 

by the absence of a significant European settler population in the Protectorate, the 

Tswana were able to preserve a critical element of their land tenure institution – group 

ownership. 

 

c) Kweneng: Land of the BaKwena 

The BaKwena occupy a unique position in the history and socio-political 

organization of the Tswana peoples of Botswana.  Although the Hurutshe are regarded as 

the most senior Tswana group in the country, their dispersal throughout the country as 

subordinates of the other major groups have propelled the numerically stronger, more 
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cohesive, and centrally organized polity of the baKwena into the primate position. The 

primacy of place that the baKwena enjoy in the affairs of the Tswana peoples is not only 

brought about by the inability of the Hurutshe to occupy their rightful place in Tswana 

affairs. In their own right, the baKwena have a platform upon which they could lay claim 

to leadership within the Tswana confederacy. As descendants of the leader of the stream 

of migrants that founded the major Tswana groups in Botswana today as well as the stem 

group for these major groups, the baKwena can be regarded as the patriarch of the 

Tswana peoples in Botswana. The acknowledged family or kin relations among these 

groups is also one that reserves the highest status for the baKwena in the scheme of 

things among the Tswana peoples. According to oral narratives, the Kwena, Ngwato, 

Tawana, and Ngwaketse, the four main Tswana groups in Botswana share a common 

ancestry. While some accounts have it that the Kwena, Ngwato, and Ngwaketse were 

siblings, other versions have it that Kwena might have been the uncle of the other two 

(Sillery 1952: 104). Whatever this family relationship might have been, these three under 

the leadership of Kwena parted ways with their group that was then living in the 

Transvaal. The objective of the breakaway group under Kwena was the founding of a 

separate polity, a practice that was not uncommon in the history of the peoples of the 

region since the Bantu penetration of the region through the nineteenth century. These 

migrants moved west and eventually settled at the surrounding area of the Dithejwane 

Hills near the present day Molepolole.  Incidentally, the Kwena-led group found that the 

whole of that region had been settled by earlier Sotho migrants such as the Bangologa, 

Babolaongwe, Bakgwatheng, and Bashanga that are collectively referred to as the 
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baKgalagadi or the desert dwellers. The dating of the first encounter of the Tswana 

migrants with the baKgalagadi has been variously put at anywhere between the middle of 

the seventeenth century and the first two decades of the eighteenth century (Ngcongco 

1981; Okihiro 2000). Although the baKwena might have lacked the numerical strength of 

the baKgalagadi, this they made up in their centralized political structure which strongly 

aided military operations. With these advantages, the new Tswana migrants were able to 

subdue and displace the baKgalagadi. With their defeat, some of the baKgalagadi groups 

moved away from the surrounding areas of the Dithejwane Hills into the desert in the 

northwest. Those that remained behind constituted the first group of the baKgalagadi that 

the baKwena attempted to and successfully subordinated.   

The victory and success which the baKwena recorded against the baKgalagadi 

was not however a complete routing. Those baKgalagadi groups that retreated further 

into the desert did so not only to escape their subjugation by the baKwena but also to 

maintain their independence and probably to continue to fight the invaders. 

Notwithstanding the ascendancy to prominence in the region, the baKwena never 

established a full-fledged state as they wandered the region moving from one site to the 

other. At some point before the end of the eighteenth century, they have occupied sites 

around the present day Mochudi of the Kgatla morafe, Kgale Hill, now part of the capital 

city of Gabarone. All of these sites were in the territory which the baKwena then claimed. 

In between the periods that these outlying sites were occupied, the baKwena occasionally 

moved back to the old sites around the Dithejwane Hills. In the second decade of the 

nineteenth century, the baKwena’s influence in the region was interrupted by the invasion 
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of the Makololo. Like their baKgalagadi subjects, the baKwena broke up into factions, 

became harried and they sought refuge in the desert (within the areas that they once 

claimed ownership). Some baKwena factions also sought refuge among their kins with 

the Ngwato and Ngwaketse. Even while in “exile”, the baKwena factions among the 

baKgalagadi were still able to exert a limited control over the “desert dwellers.” 

However, this dominance was only fragmented but very weak as there was neither any 

central authority nor a polity with territorial integrity (Schapera 1980, Okihiro n.d.). 

It was not until the 1830s that these two elements, a central authority with 

a defined territorial base were gradually restored to the baKwena polity. In 1830, Sechele 

abandoned the safe haven that the Ngwato had provided him during the trouble times for 

the baKwena to rejoin another faction of his group that was taking refuge in Lephephe in 

the northeast corner of the baKwena territory. With the support of some royal notables, 

especially his half-brother Kgosindintsi, Sechele was able to recapture the chieftainship 

of this group. From there and with a small but growing party, Sechele moved his base 

from one site to another to evade the ever increasing raids of the Matabele and the Boers 

on the region as well as the fall-out of the struggle for supremacy between these two 

groups in the region. Through a combination of the threat and the use of force and 

diplomacy, Sechele was able to bring together some of the dispersed and feuding factions 

of the baKwena royalty and their followers. The emerging united baKwena under Sechele 

moved to the south-east corner of their claimed territory settling at various sites between 

the old baKwena settlement sites on the Dithejwane Hills and about twenty miles south-

east. It was at one of these sites at Shokwane in 1841 that Dr David Livingstone first met 
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with Sechele and started their short but enduring friendship (Livingstone 1860: 9). The 

strength of their friendship was demonstrated when Sechele relocated back to Kolobeng, 

one of the sites he had occupied in the past on the advice of Livingstone. Sechele 

subsequently moved his capital to Dimawe and then back to the Dithejwane Hills. 

Unexpectedly, the frequent change of capital by Sechele was not unconnected with the 

activities of the Boers who were aggressively, using every available excuse such as the 

pursuit of livestock thieves and belligerent subjects, pushing north into Tswana 

territories. Even with this evasive tactics of Sechele which could be seen as a sign of 

weakness, the baKwena were in a much better position than Tswana groups. In fact 

during this period, many of the Tswana groups that were ravaged by the rampaging Boers 

sought refuge with the Bakwena as evident in the rapid expansion in the group’s 

population. From a rough figure of 300 at Tsonwane in 1843, the baKwena’s population 

rose to 3,620 nine years later in Dimawe, and jumped to about 20,000 by 1857 (Okihiro 

2000: 22). 

While the history of the baKwena in Botswana date back to the early eighteenth 

century when their progenitors first arrived from the Transvaal, the baKwena as a force to 

be reckoned with the did not emerge until the ascendancy of Sechele to the chieftaincy 

around 1830. This assertion is not to discount the contributions of the earlier generations 

to the emergence of the BaKwena morafe. What the earlier baKwena generations in the 

region achieved as the stem group for and senior of Tswana groups was to lay claim to an 

expansive territory by virtue of the conquest of the earlier settlers. Unfortunately, after 

this feat was accomplished, internal wrangling which resulted in the factionalization and 
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fractionalization of the group sets in. these break-ups not only reduced the numerical 

strength of the group but also weakened the remnant group to the extent that it melted as 

members dispersed into the desert among the baKgalagadi. It was from the remnants and 

ashes of the baKwena that Sechele raised the proverbial ‘phoenix’ (Knobel 1968; 

Schapera 1980).  

As discussed above, the first act of Sechele in resuscitating the baKwena polity 

was to unite some of the factions under his chieftaincy. Having achieved this, he 

embarked on securing the territory to which their claim was becoming tenuous. This task 

was approached on three fronts – against the baKgalagadi, the Boers, the other Tswana 

groups. The battle against the baKgalagadi seemed to have been the easiest for Sechele as 

they never posed any serious threat or serious challenge to his claim to the territory. The 

lack of unity that characterized the history of the peoples generally referred to as the 

baKgalagadi in the pre-Tswana era in the region did not change after they were dislodged 

from the surrounding areas of the Dithejwane Hills over a century earlier (Kuper, n.d: 8).  

Their dispersal into the desert even made this unity and ability to resist the occupation of 

their land more difficult. When Sechele thus became the kgosi  c.1830 and thereafter 

embarked on the reconstitution of the baKwena morafe, reasserting the baKwena’s 

domination of the baKgalagadi was easy. By a combination of ruthlessness and 

benevolence, Sechele was able to bring the baKgalagadi under control. In fact, Louis 

Knobel has argued that probably for the first time, “It was during the reign of Sechele 

that the baKgalagadi were subjected to the rule of the baKwena. The baKgalagadi had a 
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great liking for Sechele, who treated them well and protected them” (Knobel 1968: 58). 

Mautle (1986) described the ways in which Sechele exercised this control thus: 

Sechele I took precautions to control Bakgalagadi settlements within his reach in 
order to ensure their allegiance. He appointed some Bakwena, mostly royals, to 
oversee different areas occupied by Bakgalagadi, for example, Mluko was put in 
charge of Lephephe while the king’s brother, Kgosidintsi, was put in charge of 
Bakgalagadi groups at Letlhakeng. This was also to ensure that the Bakgalagadi 
produce the desert goods and handed over all the surplus produce to their owners. 
Other Molepolole ward heads were also appointed as overseers of Bakgalagadi.  
These included heads of the Kgosing ward, Ntloedibe ward, Tshosa, Mokgalo and 
Difetlhamolelo wards. Overseers eventually became owners of the Bakgalagadi 
who virtually became slaves under Sechele’s rule (p. 22). 
 

While it is doubtful if the relationship between the baKwena and the baKgalagadi 

at that time could be described as that of slavery (Inikori 1996: 39-72), that the 

relationship is indicative of a subordination of a people and dispossession of their land is 

beyond question. When in the previous century the baKgalagadi moved away from their 

Dithejwane Hill settlement sites to escape the authority of the baKwena, they were able 

to maintain their independence as well as claim ownership of the land they occupy. With 

the ascension of Sechele (circa 1830), the interest of the baKwena in the region had 

changed. This change was instigated by the incorporation of the colonial empire into the 

global mercantile system. Desert products of both animal and plant origin which were in 

high demand by the European traders thus became objects of desire by the baKwena. For 

Sechele, access to these products could only be guaranteed if he had a complete political 

control over the baKgalagadi and their land. With these products, he could exchange 

them for guns and other European that they would not only strengthen his power base in 

the morafe but also fortify his state against external aggressors like the Boers. In the short 
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run, Sechele gained access to the trading goods of the desert. Beyond that and of more 

historical significance, he was able to expand and secure the territory under the control of 

the baKwena. 

Sechele’s ascendancy to the baKwena’s chieftaincy and his attempts to rebuild 

and strengthen the morafe, coincided with a period of continued political unrest in the 

region. This unrest was caused largely by the combined domino effect of the difaquane 

and the plundering raids of the Boers. The difaquane was a political and military 

cataclysm in southern Africa that was precipitated on one hand by the rise of the Zulu 

state. The militaristic disposition of Shaka, the leader of the Zulu state, and his 

expansionist policy had reverberating effect in the region and beyond which extended to 

the modern day Botswana. Not only did the difaquane disturb the relative peace in the 

region but also led to the collapse of states and massive population dislocation that was 

unparalleled in the history of the region (Ngcongco 1982). As the Zulu attacked their 

neighbors, the fleeing refugee groups in turn attacked those further in the hinterland that 

were along their flight path. One of the groups that were affected by the Zulu’s military 

activity was the Ndebele. The displaced Ndebele groups attacked the Tswana further 

north. In fact, the collapse of the then emerging baKwena state centered around the 

Dithejwane Hills at the beginning of the nineteenth century and the subsequent dispersal 

of the baKwena into the desert was a fallout of the attacks of the Ndebele, and the 

Makololo, another victim of the difaquane. Occurring concurrently with the last stage of 

the difaquane as well fueling it between the 1840s and the 1880s was the activities of the 

Boers. In their push north in search of farmlands, the Boers attacked the native population 
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groups and polities that included the baTswana.  For Sechele, the Boers represented a 

worse adversary than the other invaders from the south. Even the Boers’ knowledge of 

Livingstone’s friendship with Sechele did not spare the baKwena and their capital, 

Dimawe, from attack in 1851 (Sillery 1952: 111). 

As devastating as the difaquane and the marauding and plundering activities of 

the Boers were on the state building efforts of Sechele, and as tough as the times were, 

Sechele and the baKwena still emerged from the period stronger. For most of the times, 

Sechele avoided engaging the Boers in direct fighting. Instead, he used an evasive 

strategy of moving his capital from sites that were regarded as vulnerable to naturally 

fortified sites around the Dithejwane Hills. However, it was not this evasive tactic alone 

that protected and saved Sechele and the baKwena from the Boers. In fact, it could be 

argued that the baKwena’s survival of the Boers’ attacks was as a result of the 

shrewdness of and the ability of Sechele to successfully navigate the dangerous political 

landscape of the region. At times, Sechele used diplomacy by negotiating with the Boers. 

Some of these negotiations were meant to produce a genuine truce while at some other 

times, they were merely used to buy time for the baKwena to prepare for the inevitable 

confrontation with the Boers. One of such confrontations was the battle of 1852 at 

Dimawe in which the baKwena fought the Boers to a standstill resulting in neither side 

been able to claim overwhelming victory.  The Boers withdrew their forces because of 

high casualties while the baKwena abandoned their Dimawe settlement for a new and 

more naturally fortified site. In fact, after this war, the Boers approached and requested a 

ceasefire from the baKwena  (Okihiro, n.d.: 110). 
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Perhaps the most deft diplomatic move that Sechele made in those troubled times 

to preserve the independence of the baKwena was his alliance with the British agents in 

the region. Okihiro accurately deciphered Sechele’s rationale for this diplomatic move 

when he wrote:  

With the presence of a resident British missionary/trader among the baKwena the 
following year (1845), the increasing economic dependence upon the goods and 
guns of the British traders, and the hostile Afrikaner presence amongst the eastern 
and southeastern Tswana nations, Sechele sought to align himself with the 
English who held out promise of economic and political gains, baKwena 
dependence upon the British through the agency of Livingstone grew stronger 
with the ever increasing threat of Transvaal intervention and an end to baKwena 
autonomy  (n.d., 109). 
 

When it became very clear to the other Tswana groups that the baKwena had 

succeeded where they had failed, they flocked to the baKwena for refuge. These refugees 

that came in as individuals or small groups were absorbed into the main baKwena 

settlements. Larger groups and autonomous units that sought refuge with the baKwena 

were given separate sites to settle as tenants or subject peoples. Of these, the most 

prominent include those of the Kgatla that were given land at a former baKwena 

settlement site later named Mochudi after one their kgosi that was buried there, the 

Bamilete in Gabane, and the Hurutshe in Mmankgodi. These groups were settled at those 

frontier sites probably for them to serve as buffer zones between the baKwena in their 

capital and the Boers attacking from those flanks. All these settlement sites have since 

remained part of the baKwena territory with the exception of the Kgatla in Mochudi. The 

Kgatla declared their independence from the baKwena and successively defended it 

during the reign of Sechele. Although the fight for supremacy between the baKwena and 
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the Kgatla continued until the death of Sechele in 1897, it was not until the boundary 

demarcation exercise of 1899 that dispute ended with the creation of Reserve for the 

Kgatla on that land.  

It was not only the baKgalagadi, the Ndebele, and the Boers that Sechele had to 

contend with in his efforts to re-establish the baKwena morafe. Other Tswana groups 

such as the Ngwato and the Ngwaketse also, though to a lesser extent, posed a challenge 

to Sechele in the region. While each Tswana morafe had the vicinity of their capital and 

the immediate surrounding recognized by the other groups, the far away and distant lands 

that are claimed were almost always open to contestation. The resulting disputes almost 

always escalated into wars between the BaKwena and the other parties concerned. The 

history of the BaKwena was punctuated by such land disputes and wars with their 

Tswana neighbors. Wars included those against the Ngwato and later the tripartite war 

that included the Kgatla over the grazing lands and water points at Lephephe (Sillery 

1952: 112-113). 

It was not until the boundary demarcation of 1899 that the fluid and changing 

boundaries of the BaKwena territory were set in stone when the BaKwena Reserve was 

created. The boundary of the BaKwena Reserve as it emerged comprise of all the lands of 

Tswana and non-Tswana population groups over which and whom the BaKwena were 

thought to have exercised influence prior to the demarcation exercise. Thus, the 

BaKwena Reserve as it emerged in 1899 was not just a consequence of the colonial 

administrative action but rather one that was largely based on the historical processes and 
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political forces at work in the region up till the first decade of the imposition of colonial 

rule (Lord Hailey 1953: 205-206). 

 

d) Social and political organization 

Land tenure as a practice and as an institution is a subject that can hardly be 

discussed or described in isolation because of its embeddedness in a complex whole. This 

is especially true of land tenure among the Tswana in which it is part of the social fabric 

of the people. A discussion of the land tenure practices of the Tswana peoples in general 

and the BaKwena in particular must therefore start with a discussion of the nature of 

these societies as revealed minimally through their social and political organization. 

In the preceding section, the historical developments that led to the emergence of 

the Tswana states in the modern day Botswana and their ascendancy to power over the 

earlier settlers in the region was discussed. By the 1880s on the eve of the declaration of 

the Bechuanaland Protectorate, distinct baTswana polities termed merafe (singular, 

morafe) had emerged. Although the British imperialism disrupted the trajectory of the 

social and political process in the region, the Tswana morafe still managed to survive. 

Unlike some other regions in Africa where colonialism had a debilitating effect on the 

existing polities, the Tswana states even waxed stronger in some respects. Weak or small 

Tswana groups gained and enjoyed the protection of the colonial administration against 

the powerful and large groups. Small and hitherto dependent or refugee groups gained 

autonomy and became independent morafe (Ellenberger 1939). In the same vein, all the 

Tswana morafe came under the protection of the British against the Boers who were 
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already coveting all the lands that had come under the occupation and ownership of the 

Tswana. With the British imperial policy of minimal interference in the native affairs of 

their territories and the agreement reached with the three Tswana Chiefs that traveled to 

London in 1885 to allow them to govern themselves as ‘before’, the Tswana polities 

survived (with bruises though) the colonial era. Ironically, the Tswana polities did not 

fare any better under the successive administrations of the independent nation state of 

Botswana. But then and in spite of all these travails, the Tswana morafe have over the 

ages retained their significant traits at every epoch. It is for this reason that this 

foundational block in the Tswana socio-political organization will be discussed in the 

ethnographic present. When and where significant changes occur at any transformative 

stage, such changes will be highlighted and discussed. 

The place of the morafe in the political life of the Tswana can be gleaned from the 

earlier discussions on the emergence of the Tswana polities. Each of these units 

circumscribes the world of the motswana and defined their political experience. As each 

morafe emerged, a new focal point for political life not only emerged, but a new political 

consciousness on the part of the members as well. Identity therefore, became defined 

largely by the membership of the new group. When this individual pride is combined 

with the group consciousness, the emergent nationalistic sentiments thus drives the 

rivalry and conflicts with the other neighboring groups. 

Political life in the Kwena morafe is centered on the Kgosi’s kgotla in the capital, 

Molepolole. From there, the Kgosi presides over the affairs of his subjects comprising the 

baKwena most of whom reside in the capital, the other Tswana population groups who 
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have settled in the baKwena’s territory as refugees, and the non-Tswana populations such 

as the San and the baKgalagadi. The Kgosi is assisted in the administration of the capital 

by the headmen of the various wards into which it is divided. Okihiro (2000) discussed 

the process of ward and kgotla formation both in theory and in practice among the 

baKwena in general and in Molepolole. For Molepolole, Okihiro described the kgotla 

formation process as an exercise in “political localization” and “a devolution of 

authority” at the same time. The process of kgotla formation also revealed an underlying 

motive that Okihiro did not see. While most of the wards centered on their kgotla might 

represent an agnate group, the Kgosi has the authority to constitute and reconstitute new 

and old ones. Schapera (1943) documented an instance of how a Kgosi exercised his 

prerogative to create new wards. According to Schapera, the Mokgalo ward in 

Molepolole was put together by Sechele I for his younger brother, Kgosidintsi, out of the 

then Mabe, Mosima, Sefolela, Nape, and a few other wards (73). What is clear from the 

creation of the Mokgalo ward constitute another underlying motive for ward creation by 

the Kgosi is the political patronage of royal household members, and loyal subjects. 

These motives are both aimed at commanding stronger loyalty from the appointed ward 

heads and, on the other hand, to weaken the power base of the perceived recalcitrant 

headmen from whose wards the new ones were carved. Together with trusted members of 

the royal family, these ward heads constitute the cabinet of the Kgosi and thus, the central 

authority. 

In the outlying communities, the central authority in the capital is represented by 

the Chief’s Representative. The refugee groups such as the baKgatla in Thamaga, the 
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Hurutshe in Mmankgodi, the Malete in Gabane, were usually allowed to retain their 

socio-political structure and live under their traditional authorities. However, these 

substantive authorities are subject to and bound by the laws and decisions that emanate 

from the Kgosi’s kgotla in Molepolole. This is more so in that they are officially regarded 

as the Kgosi’s representatives in their respective communities. In the case of the other 

outlying communities whose inhabitants the baKwena regarded as their subjects, it was 

customary for the Kgosi to appoint baKwena from Molepolole and send them out there as 

overseers. This has been the case for the San and baKgalagadi communities (Mautle 

1986). 

Whether in the capital or the outlying areas, each community is divided into 

wards, the core of which is composed of related family groups. Each of these wards is 

headed by a Headman who exercises comparable powers to that of the Kgosi in his 

domain. As the leading authority in the ward, the Headman’s kgotla also serves as the 

main kgotla for the ward where significant decisions are taken by the members and 

justice dispensed. Like the office of the Kgosi, that of the ward head is also hereditary, 

passing from the father to the oldest son. The stratification that permeates the Tswana 

world is echoed in the spatial layout and arrangement of their communities. In the capital, 

Molepolole, the royal household and their extended family which constitute the Kgosing 

ward occupy the center of the village. The other wards fan out from the outward 

boundary of the Kgosing according to their perceived historical and traditional political 

status. At the ward level, this social and spatial organization is also replicated with the 

residence and compound of the Headman and his lineage serving as the focal point.  
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The significance of the ward goes beyond simply that of a place of residence. 

Schapera clearly identified the basic significance of a ward membership when he wrote: 

All members of the same ward regard themselves as a body of related people. A 
man terms the people of his war baga etsho, ‘the people of my home’; he usually 
applies to them all whether actually related to him or not, the relationship terms 
that he uses for his close paternal relatives; and he regards them all as his friends 
and neighbours, who will aid and advise him in all his undertakings and troubles” 
(Schapera 1994: 22). 
 

Even more important than this support system that Schapera described above is the 

identity and status that membership of a ward bestows on individuals as members of their 

respective communities. Individuals or families who, for whatever reasons, want to move 

from one community or morafe to another must first seek a ward and a headman that is 

willing to sponsor him or them. The ward head will then as sponsors, present their case 

before the Kgosi (either baKwena Kgosi or his representative in the outlying 

communities). Once the Kgosi or his representative acquiesces to this request, the 

immigrant thereafter, for all practical purposes, becomes a member of that ward with all 

the rights and responsibilities associated with it. Like the other members of their adopted 

ward, their citizenship of the morafe and the community is tied to their membership of 

their ward.  

 Below the ward, and constituting the smallest unit in the Tswana socio-political 

structure is the family. A family or the household as they are sometimes referred to in 

anthropological writings, is composed of a man, his wife or wives, their children, 

relatives and non-relatives that live with them. As in state or community or ward affairs 

in which men are at the helm, a household is always headed by a man. Their dwellings 
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which are built in close proximity to one another are fenced to visually and physically 

constitute a distinct living quarter in the community. Within each compound or lelwapa, 

the household head presides over its members. He not only acts as a liaison between them 

and the higher authorities at the ward, community, and state levels, but he also acts as 

their legal guardian. A new lelwapa is formed when a young man and his wife move out 

of their parents’ household to start their family. The man starts his lelwapa with the 

building of his private dwelling and another one for his wife. The number of residential 

units may increase as the family grows either through the marriage of additional wives, 

increase in the number of children, the move-in of relatives or even non-relatives. Just as 

children and minors are under the legal guardianship of their father and head of 

household, so are all female members. For the duration of a marriage, a woman is under 

the legal guardianship of her husband (Griffiths 1997). If a woman divorces her husband 

or vice versa, the woman must return to her parent’s house where she will remain under 

the guardianship of her father or the substantive head of the household until she 

remarries. A widow on the other hand may choose to remain in the household of her 

deceased husband but will remain under the guardianship of either her adult male child 

who inherits his deceased father’s estate or the deceased husband’s male relative that may 

be appointed “to raise seed to the dead.” Another feature of Tswana social and family life 

is that relating to property inheritance. Properties, especially landed properties such as 

dwellings and plots of land are inherited through the male line. However, the male 

beneficiaries are expected to take adequate care of their siblings that are minors and the 

female members of the household. To this end, women’s legal rights are protected and 
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fulfilled through their membership of a male-headed household. Their rights may be said 

to derive from such association or alignment (Schapera 1994).  

 

e) Traditional land tenure and land use in Kweneng. 

 Traditional land tenure practices among the baKwena as well as the other Tswana 

groups are intricately linked to their culture. Various aspects of the social and political 

organization of the baKwena discussed in the preceding section touch upon the critical 

elements of their tenurial practice and indeed, form the basis for the administration of 

land. These issues include those relating to ownership of land and the allocative process. 

One of the most important features of the baKwena land tenure system is that all 

the land to which the morafe lays claim to and has control over belong to the citizenry in 

its entirety. The land is regarded as a ‘communal property’ that no individual or group of 

people can alienate (Schapera 1943). A significant feature of the baKwena social and 

political organization is the place of the Kgosi. The person and office of the Kgosi is an 

embodiment of the morafe. He is the soul and the guardian of the state as evident in this 

Tswana saying, “Kgosi ke modisa wa morafe” (the chief is the herdsman of the state) 

(Schapera 1994: 68). To the extent that he is regarded as the herdsman of the state, his 

role regarding land can be described as a custodian who holds land in trust for all the 

members of the group including generations yet unborn and those that have passed. Since 

“Nothing of any importance can be done without his knowledge and authority” as 

Schapera argued, it is his duty on land matters to “control the distribution and use of 

residential, arable, and grazing land, and regulate agricultural, pastoral, hunting, trading, 
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and other economic activities” (Schapera 1994: 69). It is perhaps this control over the 

allocation and use of land which provides the most powerful singular platform for the 

power and authority of the Kgosi in the morafe.  

 

i) Residential 

 The significance of land in any society cannot be overemphasized. For an 

agricultural society as the baKwena, the stake is even higher. Land and access to it is the 

basis of life, a significance that goes beyond meeting the overarching needs of housing, 

cultivation, grazing, and hunting. But even then, land allocation and usage among the 

baKwena is based on these concrete classifications of land use. As discrete administrative 

units on one hand, and descent and kinship groups in the community on the other, the 

ward is the basis for the sharing and allocation of resources as well as the sharing of 

responsibilities toward tackling a community concern. In theory, when a new settlement 

is to be founded, the Kgosi or the headman first selects a site for the community and then, 

chooses a spot to build his compound and kgotla. He then apportions blocks of land in the 

surrounding area to the various wards in the order of their perceived social standing in the 

community. To accommodate future growth in population, the allocations are usually 

more than what is immediately needed. The ward heads will in turn select a spot for his 

household and thereafter parcel out the rest of the ward holding to the other families and 

family groups. Once a section of the community or a plot in such a section has been 

allocated, the land would be regarded as belonging to the allottees for as long as the land 

is in continuous occupation. The only exception to this rule was if a land allottee is 
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moved by the headman or Kgosi to another ward, or if they were banished from the 

morafe by the Kgosi.  Newly married males would request from their family heads and 

headmen of their wards for plots of land to build their houses. Since access to land for 

residential purposes is a right that all bona-fide members of the ward have, such requests 

are usually met. If land was available within the section that was allocated to the family 

group within the ward, such a plot is granted to the applicant. On the other hand, if all the 

land had been occupied, then the headman may allocate the applicant another plot within 

the bloc allocated to the ward. At some point, a ward is expected to use up all their 

residential land. When such situation arises, the ward head will request more land for his 

ward from the headman or the Kgosi. As a result of overcrowding in certain sections of a 

community, it was not uncommon for the Kgosi to move out a whole ward to the outskirt 

of the village where their immediate need for more land could be met and their future 

growth also accommodated. The vacated section is then allocated to the contiguous wards 

to expand into. Rather than move an entire ward, the Kgosi may also select family groups 

from different wards for resettlement away from an overcrowded section. The Kgosi and 

the headmen also have the same responsibility of providing residential plots to non-

baKwena that are accepted into the morafe. Once the Kgosi has acquiesced to the request 

of an alien (either Tswana or non-Tswana) for membership of the state, the sponsoring 

ward head then have the obligation of providing the new member with a residential plot 

(Schapera 1943: 79-115; 1994: 196-199).   

 Although all the lands belong to the state in theory, the allocations made above 

for residential purposes remain in the possession of the allottees for as long as they are in 
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continuous use. Possession of land in this manner could be equated to ownership. The 

claim of ownership is bolstered by the fact that on the death of the original allottee or the 

subsequent occupier, the plot could be inherited as part of the deceased estate by his male 

offsprings. The limit to the equation of possession with ownership is that the property 

could neither be sold nor even transferred to a non-member of the ward without the 

consent of the ward head and the Kgosi or the headman. If and when an allottee abandons 

his residence for an extended period of time, or when an allottee dies without an offspring 

to inherit his position and properties, the land reverts back to forming part of the family-

group or ward holding. This land could then be re-allocated to another member. The 

effect of this allocative mechanism of land for residential purposes on the social map of 

the baKwena communities is that each section of the community is inhabited by a group 

of closely related families as well as non-kin individuals and families that have aligned 

themselves with the core group. Even when new wards are created, as was often the case, 

the new wards are then imbued with new socio-political ties that closely resemble kinship 

attachment.  

 

ii) Arable farming 

 The Tswana are one of the few culture groups in Africa that combine the practice 

of agriculture with pastoralism. Although only a narrow belt of land in the east and north-

east of Botswana have good enough soil and adequate rainfall to support agriculture, 

wherever the least opportunity presents itself, attempts are made throughout the country 

at farming. Unfortunately, these efforts put into farming have not always yielded the 
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desired result as evident in the number of seasons that agriculture is adjudged to have 

failed. As fortuitous as agriculture may appear to be in the region, one of the rights that 

every baKwena and other baTswana have is the access to land for cultivation. The lands 

that are used for this purpose are those immediately outside the built up area and 

extending out to a distance of up to thirty kilometers or more. At the founding of a new 

settlement and after the allocation of land for residential purposes have been met, the 

Kgosi or the headman will allocate blocks of land outside the settled area to the various 

wards. Following the manner in which residential plots were allotted, the Kgosi in case of 

the morafe or the headman in case of a new community will have the first opportunity to 

select a farmland for himself and his ward. Thereafter, the Kgosi or headman will allocate 

blocks of farmland to the ward heads. Each ward head would in turn first select an area 

for themselves and their family and then allocate the rest of the ward allotment to either 

the various family groups or families. The allocations to the families and family-groups is 

usually made according to the current size of each group as determined by the number of 

adult males and then their future needs as determined by the number of young males. 

With the allowance for future growth planned for in the allocation of arable land for 

wards, for a long time, each block of land is usually cultivated by members of the same 

ward or family group. As it is with the residential area, each block of arable land that is 

occupied by members of a ward or family group is known by the name of the occupying 

group. However, because of the lack of uniformity in the fertility of a bloc of arable land, 

certain portions of ward’s or family group’s allotment may not be suitable for cultivation. 

For that reason, the affected allottees may have to look for a more suitable plot away 
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from the group’s bloc.  The individuals affected may still approach their ward heads for 

alternative plots or the ward heads may petition the headman or Kgosi for additional land 

for the group. On the other hand, individuals in dire need of a plot of land to cultivate 

may realize this outside the official land allocation mechanism. This approach usually 

entails a “private treaty with some other person, who may give away or lend part of the 

land in his possession” (Schapera, 1943:148). The parties to this treaty may or may not be 

related but the customary ownership rights will always reside with the ward or family to 

whom the plot was originally allocated by the headman or Kgosi. The frequency with 

which these types of arrangements were made was such that diluted the concentration of 

family and ward members in one block of arable land unlike the homogeneity that is seen 

within residential blocs in wards.   

 A family’s land allocation for cultivation is the smallest land holding. This 

holding may be cultivated as a single field if the family is small or it may be divided into 

smaller units if the family is large. The idea of a “family farm” and the fact that the 

family allotment is made to the male head of the family obscures the place of Tswana 

women in agriculture. One area where women play a critical role in the Tswana society is 

in agriculture. The bulk of agricultural work such as ploughing, planting, weeding, and 

harvesting is performed by women. For this reason and in acknowledgement of this role 

in agriculture and the family, every married woman is entitled to a field. To this end, each 

wife is allocated her own plot. In the case of small families, a family’s single field is 

regarded as that of the wife. When a man marries more than one wife, each wife is then 

allocated her own plot to cultivate. The wife may be helped on her field by her daughters 
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or unmarried daughters may request for their own plots from the family’s holdings. Other 

male members of the household would also request for their own farm plots outside of 

their father’s but their father can command their labor whenever the need arises. No 

matter how much a family’s arable landholding is fragmented, such a holding forms the 

basis of the social, economic, and political unit of the masimo. Because of the distance of 

the farms from the village and the need to maximize the short farming seasons, families 

often temporarily relocate to their masimo where houses would have been built for 

shelter. At the end of the farming season, the unit once again returns to the village. Just as 

gardens are cultivated in and around family compounds in the village, small livestock and 

large livestock in small numbers could also be kept around the cultivated fields. For this 

reason, and the fact that some farms are located close to areas that are exclusively 

reserved for livestock grazing, some cultivated fields are routinely fenced with a pile of 

cut thorn bushes.  

 Although individuals do not own land, the traditional land tenure practice allows 

for the arable land, just as the land upon which dwellings are constructed in the village, to 

be regarded as part of the estate of a deceased. At the passing of a man, his position and 

arable land passes on to his eldest son. If the male children of the deceased are still 

minors, then, the wife of the deceased will have the right to continue to cultivate that land 

as her own. However, if and when the widow remarries, her right to the arable land of the 

deceased husband will be forfeited as it will then become the responsibility of her new 

husband to meet that need. Daughters could also inherit the fields of their mother at her 

passing if they are still unmarried in the same manner in which they could inherit the 
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dwellings of their deceased mother. Thus, a limit to the land right of every moTswana 

that is often glossed over is that relating to children (minors) and women. In Tswana laws 

and custom, the rights of children and women vis-à-vis their communities and society is 

generally subsumed under the rights of the adult males in their lives. In other words, such 

rights as those relating to residential plots and arable land derive only from those of their 

male ‘legal guardians’. Residential plots or any parcel of land may not be allocated 

independently to a female outside of the recognized domain of her father, husband, son, 

or brother. The Tswana women’s predicament in the process of land administration is 

aptly captured by Hill when she argued that “Women’s position in the agricultural 

economy and in the legal-administrative matrix of the larger society is conditioned not by 

their actual roles in labor or management nor by their kinship statuses but by general 

cultural assumptions about the role of women” (Hill 1981: 107). 

 

iii) Livestock grazing 

The baTswana could also be regarded as pastoralists the same way they could be 

described as agriculturalists. The poor soils and inadequate rainfall in most part of the 

country not only make farming in the region a risky business but one that calls for 

another more reliable subsistence activity. However, for the baTswana, livestock keeping 

was not borne out of the need of a supporting economic activity alone but one that is 

deeply rooted in custom and tradition as well. Thus, livestock keeping is an economic 

activity engaged in for its social and cultural significance as much as for the sustenance 

and subsistence that it provides.  While these economic and social significance of 
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livestock may have contributed to the attractiveness of pastoralism, its better suitability to 

the environment than farming makes it even more desirable. For these two reasons, a 

significant portion of a community’s and a morafe’s land is set aside to meet the demand 

for grazing. In fact, after the needs of members of a community for residential and arable 

land have been met, the rest of their territory is in theory available for livestock grazing 

and hunting.  

 As it is with land for housing and cultivation, every Motswana also has a right to 

land where they could graze their livestock. Unlike the allocations for housing and 

agriculture in which individuals or families occupy their plots for an extended period, 

animal husbandry provide a unique challenge for land administration since livestock have 

to be herded over an expansive area in search of grazing and water points every day. The 

dry environment of most of Botswana which is exacerbated by the paucity of surface 

water makes this industry even more challenging not only for the farmers but also those 

in charge of the administration of the land as well. These climatic and ecological 

challenges make the allocation system for residential and arable land unworkable for 

livestock herding.  A different system of tenure was consequently devised for the 

livestock industry. In the same manner in which separate areas were set aside for 

residential use and cultivation, grazing of livestock was restricted to a distinct zone. 

Grazing is restricted to the area beyond the cultivated fields and extending to the 

outermost boundary of the territory that such a community can lay claim to. To protect 

crops and the cultivated area from destruction by livestock however, there is usually a 

buffer zone between the area set aside for cultivation and grazing.  A novel feature in the 
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tenure system in the grazing area is that the land is not only held in “common” but it is 

also used in “common.”  There are slight variations to this system among the Tswana 

groups and even among the baKwena. In some communities, the grazing area is parceled 

out to wards and family groups (depending on the size of the community) along the line 

of the cultivated and residential lands. In deciding the size of land to allocate to a ward, 

the current population of the ward is not only taken into consideration but their future 

growth and need for pasture as well. Beyond this, there are no further subdivisions of the 

land for constituting households or livestock owning units. The families and family 

groups of a ward therefore herd and graze their livestock in their allotted bloc of land. 

Within such blocs, the ward head will adjudicate in all disputes that may relate to the use 

of the grazing land as well as the straying and incursions of livestock into the cultivated 

fields. In small communities, livestock owners graze their herds together in the grazing 

areas without any subdivision of the land along ward affiliations. Although there are no 

subdivisions in the grazing land, each livestock owning household may establish a 

moraka (pl., meraka) or grazing station. These stations are centered on the kraal -- 

enclosure for the livestock at night and built with tree branches, especially the thorn 

brush -- and a hut for the herders. From these stations, the herders move their livestock 

out in the morning and return before dark. To avoid overgrazing and as well get closer to 

available water sources, these grazing stations are moved from time to time. Within 

households and family groups, herding of livestock is usually done by boys and 

unmarried men. Since the meraka are located at long distances from the village and there 

is the need to have unbroken vigilance over the herd, herders establish permanent 
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residence at the grazing stations. To maintain this unbroken vigilance, a rotational shift 

system is arranged for the boys and unmarried young men in the family.   

The system of communal “ownership” and usage of the pasturage such as is 

practiced by the Bakwena and the other Tswana groups is often seen as a system in which 

not only is no one “in charge” but one that will inevitably lead to disaster. Academic 

works focusing on this problem have given rise to a body of ideas known as the 

“common property” theory with the “tragedy of the commons” (Hardin 1968) as its 

thesis. A more careful observation of the system will however reveal that ‘communal 

ownership and usage’ is not synonymous with laissez faire on the part of individual 

members. When and where pasture is apportioned as land blocks to wards, the ward 

heads serve as land overseers that carefully monitor the activities of individual members 

as to how they use the common-pool resource. This supervisory and oversight functions 

of the ward heads provides a mechanism where the communal interest and right is 

championed over that of the individual members (Schapera 1943: 143). 

A picture that the above discussions of the BaKwena land use and land tenure 

pattern presents is that of a concentric circle with three layers. At the center is the 

residential land with wards occupying different sections of the village in accordance to 

their traditional and historical status. Commencing from about a kilometer and extending 

to ten kilometers from the village is the cultivated field called masimo. This zone is 

shielded by a strip of land of between two to four kilometers from where the grazing land 

begins. As the outermost ring in this land use pattern, the grazing area is where the 

boundary of a community or morafe may meet that of another. For this reason, the land 
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disputes between communities and merafe (before the demarcation exercise of 1899) 

were almost always over the grazing and watering points in these most remote lands 

(Sillery 1952: 112).  

As distinct as these divisions in land use may be, there are some deviations from 

this arrangement. Although livestock are generally kept in the areas beyond the cultivated 

lands, individuals may keep a few small livestock like goat, sheep, and poultry around 

their compounds and even a greater number and bigger livestock around their farms. 

However, once the size of an individual or family herd reaches a certain number, then the 

owners may not keep their livestock in the village or around farms but must move them 

to the designated grazing areas. In the same manner, vegetables are also often cultivated 

in small gardens in and around ones compound. Even the de jure arable land is used for 

purposes other than cultivation. Because of the distance of some farms from home, the 

farmer may need to stay temporarily for short periods during the farming season. The 

rush and need to plough all the land at the beginning of the cropping season to maximize 

the early rains may necessitate the temporary relocation of farmers from the village to the 

fields. This is also true of the period between the flowering and maturity of crops when 

they are most susceptible to pests and animal attacks. It was not therefore uncommon to 

see farmers relocate to their farms for the duration of the cropping season to work full 

time on ploughing, planting, weeding, driving away of pests and animals, as well as 

harvesting of their crops. For this purpose, farmers often build more than temporary 

structure on their farms. The size and strength of these structures depend on the length of 

time that the farmer and household spend on their field.   
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Besides the use of arable land for residential purposes, arable land is sometimes 

converted to other uses. After a farm has been harvested, the field will lie fallow for a 

short period or long period until the beginning of the next cropping season or the next 

time it is cultivated. Schapera shed some light on the different circumstances under which 

a fallow may arise thus: 

Owing to the irregularity of the rainfall, it seldom happens that a field can be 
cultivated every successive year. Sometimes the rains are not heavy enough to 
encourage ploughing, or else they come too late in the season. As a result, most 
fields are under cultivation for only five or six seasons in ten. Sometimes again, a 
man will deliberately leave his land fallow in order to recuperate, although this is 
seldom necessary, since the prevalence of droughts enables it to rest at least once 
in every three or four years, if not more often. A field may also be neglected 
because it does not yield enough, or because there is no grazing in the 
neighbourhood for cattle. Again the owner may move away from the locality, and 
be therefore unable to use his land (Schapera 1943:177).  

 

During this period, notwithstanding the “official” allocation made to the individual as 

part of a ward’s or family-group’s holding by a headman or ward head, the cultivator’s 

right over the land ceases. The cessation of the right of the lawful allottee does not, 

however, confer on any one else the right to cultivate the filed without the express 

permission of the former. But then, as soon as a field has been harvested, such a field 

becomes part of the grazing ground for the community and an area to which any member 

of the community could graze their livestock. These livestock could feed on not only the 

grass and weeds that may be growing on the field but also glean the remnants of grains 

and their stalks left on the farm. The allottee may recapture his tenurial right on the land 

and resume the exclusive use of his plot for farming within the calendar that has been set 

by the Kgosi or the headman.    
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 In the discussions of the land tenure practices of the Tswana peoples, the role of 

the Kgosi or the headman is often limited to the discussion on the allocation of land. In as 

much as the process of land allocation is a critical part of the land tenure institution, other 

issues such as the determination of the use to which the land is put and the length of 

tenure are equally as important. The first issue has been exhaustively discussed above 

under land use patterns. While the concentric pattern of land use among the Tswana 

peoples may have been historically and traditionally determined and passed on as custom, 

the enforcement of the custom itself is the responsibility of the Kgosi or the headman. 

The Kgosi or the responsible authority decides on the site of a new settlement as well as 

the allocation of the plots or blocks of land within the various land use categories. Once 

an allocation is made, be it in the residential, arable, or the grazing area, the allottee 

becomes the lawful “owner” of the plot for life. The inheritance law even allows for the 

land to pass on to the offsprings on the death of the original allottee (Schapera 1943: 152-

155). Thus, in theory, it will appear as if allottees have unrestricted use of their land 

allocation. In practice and in the Tswana world however, this may not be the case. The 

authority that the Kgosi or a headman has to constitute and reconstitute wards meant that 

people could be moved from one section of the village to another. In the process, the 

Kgosi or headman can invalidate the right of occupancy that an individual has over a 

piece of land. If and when this happens, however, the individual must be compensated 

with another plot of land. In other words, a man’s security of tenure, say on residential 

plot, is determined by the Kgosi or his representative. 

 The influence of the Kgosi or his representative on land tenure beyond the process 



 

                                          

106

of allocation is more evident in those used for agriculture. If the tenurial right to farmland 

“is merely one of usufruct for purposes of cultivation, and not one of absolute private 

ownership” as Schapera (1970: 205) has put it, then practical tenure on arable land is 

determined by the Kgosi or his representative. One of the duties of the Kgosi was the 

regulation of all economic activities that include farming, livestock herding, hunting, and 

even trading in both domestic and imported goods. As the chief welfare officer of his 

subjects, he determined when and where these activities can take place. His tri-partite 

regulatory power over economic activities, the distributive power over land, as well as his 

spiritual and ritual rainmaking powers gave the Kgosi a choke hold on agriculture. 

Contrary to the uses of land for residential and grazing purposes in which the land is in 

perpetual and continuous use, arable land can only be put into use during the farming 

season. The beginning of the season is signaled by the first rain in October or November, 

an occurrence over which the Kgosi is said to have overwhelming influence.  Even with 

the first rains, farmers may not start ploughing their fields without a directive to that 

effect by the Kgosi. In other words, the “usufruct” right embedded in the “prescriptive” 

rights over the arable land that individuals have can only be activated on the orders of the 

Kgosi. Once this directive is given, farmers can temporarily leave their villages and 

relocate close to their fields for the duration of the cropping season. At the end of the 

farming season, farmers are expected to move back into their villages and attend to their 

various social and political obligations in the morafe. Just as no farmer may relocate to 

the fields and start agricultural works before the order, farmers must also comply with the 

Kgosi’s directive to move back to the village at the end of the farming season. Those who 
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breach this command may be forcibly removed from their farms back to the village or 

may even be banished from the morafe.   
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CHAPTER THREE 

LAND REFORMS SINCE INDEPENDENCE: LEGAL AND INSTITUTIONAL 

FRAMEWORK. 

a) Introduction 

In any largely rural and agricultural society such as Botswana, land reform is perhaps the 

most important singular arena where the polity could have the greatest impact on the 

livelihood of the largest number of people. This significance is predicated on the 

economic, socio-cultural, and political importance of land in the life of the people. Land 

reforms have therefore become an instrument of social engineering, a platform for class 

struggle, and a tool for achieving higher economic and agricultural productivity. 

 Although this dissertation is concerned with land reforms in Botswana since 1966 

that have had significant social impact on the peoples of Kweneng district, a discussion 

of the preceding colonial period will be appropriate. This is to highlight not only the 

seminal reforms that occurred during the period but more importantly, to look at how the 

colonial state shaped the form, character, and forces of the independent Botswana state. 

 

b) Colonial antecedents: 1900-1967  

Starting the discussion of the land reforms in Botswana with the colonial period presents 

a historiographical problem for the historical experience of African peoples and societies. 

This is because the approach may be interpreted as stagnation in land laws and land 

tenure practices in particular, and the functioning of the societies in general before the 

imposition of colonial rule. Contrary to this, agencies, processes, and trajectories of 
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change that could and did impact land tenure practices in different parts of Africa up till 

c.1850 have been amply documented in various studies (for example, Schapera’s Tribal 

Innovators: Tswana Chiefs and Social Change 1795-1940 (1970) . The non-inclusion of 

this period in this study is because it lies outside the purview of my research. As opposed 

to reifying the notions of “changeless” and “stagnant” Africa before European 

colonialism, a discussion of the changes that occurred during the colonial period will 

provide the basis for understanding the reforms that were introduced since the attainment 

of independence. As the colonial state was the precursor to the modern nation state with 

which it has more in common than with the prior polities organized along ethnic 

configurations, the colonial policies on land tenure therefore, served as the inspiration 

and a springboard for the land reforms of the independent Botswana state. Even to a large 

extent, the land reforms since independence in 1966 can be regarded as existing on the 

same continuum as the preceding hundred years.  Also, even though the colonial period 

represented a minuscule phase in the history of Africa, the period nevertheless 

represented a period of shock to and drastic change in the African societies.  

 The colonial period in Africa marked the beginning of a new regime of land laws 

and land tenure practices as it constituted the first major land reform in the modern era. 

Colonialism, by its very nature and definition is territorial.  In other words, the colonial 

state is a product of a land grabbing and hegemonic exercise. Colonialism involves not 

just the imposition of an alien rule over a people, it also entails, first and foremost, the 

“occupation” of that territory and the supplanting of all hitherto existing land rights with 

those of the occupying powers.  While this land dispossession may not necessarily lead to 
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a massive dislocation of the native populations in the case of non-settler colonies like 

Botswana, the loss of sovereignty associated with colonialism involves a “virtual” loss of 

land. Essentially, it entails the transfer of land ownership rights from the indigenous 

populations and polities to the occupying power. If it is this phenomenon that Edward 

Said described as “contests over land and the land’s people” (1993:7), this phrase may 

best describe the colonial enterprise in Africa and elsewhere. While this may be a 

theoretical framework for colonialism in Africa, its actual practice varied depending on 

the colonial situation of the territory. Botswana’s colonial experience is unique in the 

colonial history of Africa. This uniqueness becomes more glaring when the country’s 

experience is juxtaposed against the neighboring states in the Central, East, and southern 

Africa region. First, unlike the neighboring colonies, Bechuanaland, as it was then called, 

was a non-settler colony. Second, Bechuanaland was the only colony whose capital and 

seat of colonial administration was located outside the territory. Finally, for the earlier 

part, the colonial interest was limited to preserving the colony as a corridor or passage-

way from the Cape colony to the interior of Africa and later, to preserve the protectorate 

as a labor reserve for the Union of South Africa.  In general, it was this experience which 

influenced developments in land rights during and after the colonial occupation. 

 The ‘contests over land and land’s people’ in Botswana on the eve of colonial rule 

was not just between the Batswana and the eventual colonial power but one that involved 

other parties. First, on the one hand, the contest involved the claims and counter-claims 

over land and water rights and raids for cattle among the Tswana sub-groups that resulted 

from their rivalry and one which characterized and defined their intra-group relations. 
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David Livingstone in his missionary travels among the Tswana witnessed and 

documented one such episode. In one of the series of such attacks on the Bakwena by the 

Barolong in 1843, Livingstone wrote: 

Returning to Kuruman in order to bring my luggage to our proposed settlement, I 
was followed by the news that the tribe of Bakwains, who had shown themselves 
so friendly toward me, had been driven from Lepelole by the Barolongs, so that 
my prospects for the time of forming a settlement there were at an end. One of 
those periodical outbreaks of war, which seem to have occurred from time 
immemorial, for the possession of cattle, had burst forth in the land, and which 
had so changed the relations of the tribes to each other, that I was obliged to set 
out anew to look for a suitable locality for a new mission station (1860:10). 
 

This struggle for space and land was not restricted to that between Tswana groups. 

Even within each group, the frequent but not too acrimonious succession disputes and 

struggles for power among royal lineages has led to fragmentation and break-ups with the 

consequent competition for territory. It is this phenomenon in the annals of the history of 

the Tswana peoples that Chirenje has referred to as “fissiparous tendencies” (1977:28). 

As Schapera observed, “it was a constantly recurring feature of Tswana history for part of 

a tribe to secede under a discontented member of the ruling family and move away to a 

new locality” (1976:15). Indeed, the political history of the Tswana sub-groups in 

Botswana is dominated by this factionalism and fractionalization as discussed in Chapter 

2. From the stem group of the Hurutshe was formed the Kwena and Kgatla. The Ngwato 

and the Ngwaketse later broke away from the Kwena to form their separate polities. In 

the same manner, Tlhaping, Maidi, and the Kaa are offshoots of Rolong (Sillery 1952, 

1974). This incessant conflict over and battle for resources among the Tswana sub-groups 

was exacerbated in the 19th century by the difaqane (mfacane), a general social unrest, 

intense political maneuverings and warmongering that blanketed southern Africa (Lye 
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1967; Ngcongco 1982). The Zulu’s (led by their king, Zaka) expansionist policies and 

military campaigns dislocated whatever semblance of peace and tranquility that had 

existed in the region. 

 Yet another party to the contest over land in Botswana on the eve of the 

declaration of a protectorate over the Tswana was the Boers.  Following the ascendancy 

of the British power in the Cape colony in 1806, Boer settlers trekked north to the 

Transvaal region to escape British rule and maintain their independence. By the middle of 

the century, the Boers had firmly established themselves in the western Transvaal, on the 

southern border of the Tswana territories. This relocation or trek of the Boers because of 

their insatiable demand for land, had far reaching consequences on the Tswana peoples 

further north. First, the Boers, out of racial bigotry, saw the lands of the Tswana further 

north as theirs. While the Boers had no immediate need for these lands, they nevertheless 

marked those areas “as their natural sphere of expansion” (Sillery 1965: 13). Thus by 

1850, the Boers had begun to encroach on the Tswana lands. Second, the Boers not only 

saw the native populations such as the Tswana as squatters, they also believed that they 

had the divine right to rule over them as they might wish. During this time, the Boers 

frequently raided the Tswana societies for slave labor to work their fields. During his 

short stay among the Tswana, David Livingstone attested to these Boer - Tswana 

relations when he wrote: 

I have myself been an eye-witness of Boers coming to a village, and according to 
their usual custom, demanding 20-30 women to weed their gardens, and have seen 
these women proceed to the scene of unrequited toil, carrying their own food on 
their heads, their children on their backs, and instruments of labour on their 
shoulders (1860: 36). 
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Although the Tswana polities resisted the Boer’s incursion into their territories, the lack 

of unity among them and the superior firearms of the Boers made their attempts futile. 

However, the check on the Boers’ attacks on and forays into the Tswana territories came 

from the latter’s alignment with the Christian missionaries and the British colonial office 

in South Africa. It was this relationship that the Tswana chiefs cultivated with the British 

that subsequently led to a declaration of a protectorate over and ushered in colonialism in 

the Tswana territories (Sillery 1952; 1965; Chirenje 1977). 

 

i) Establishment of colonial rule 

From their base in the Cape colony, the British saw an opportunity to expand into the 

interior. For the British, the Cape colony provided a vantage position from which they 

could expand into the interior of Africa, the same strategic position that the occupation of 

Egypt provided. If for nothing else, the British saw the Tswana territories as a passage 

way and stepping stone to the interior, and its acquisition an important step in their grand 

imperial dream of “from Cape to Cairo” in Africa. In this regard, it appeared the fate of 

the Tswana peoples was sealed as their land fell within the path that has been mapped and 

coveted by the British. Chirenje (1977) succinctly captured the destiny of the Tswana 

peoples thus:  “when the British developed schemes to expand their sphere of influence 

into the African hinterland, northern Tswana chiefdoms were a natural corridor to Central 

Africa and their annexation became inevitable” (113). 

 To checkmate the hostilities of the Boers to the Tswana and threats to British 

interest in the region, the British declared a protectorate over the southern Tswana 
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territories in 1884 and a year later over the northern Tswana polities. By 1895, the British 

Bechuanaland Protectorate of the southern Tswana territories was merged with the Cape 

Colony while the Northern Bechuanaland Protectorate over the northern Tswana 

territories was consolidated into a British colonial possession. 

 The reluctance of Britain to declare a protectorate over the Tswana chiefdoms was 

only matched by the slowness in establishing an administrative system after the 

declaration of a protectorate in 1885. This slowness in the development of an 

administrative machinery for the protectorate can be ascribed to Britain’s initial plan of 

eventually transferring the territory to the British South African Company as part of its 

charter. When due to certain political developments in the territory and the unequivocal 

opposition of the digkosi Khama of the Ngwato, Sebele of the Bakwena, and Bathoen of 

the Ngwaketse to the hand-over plan to the chartered company, the colonial office 

grudgingly began the process of establishing a semblance of colonial administration. 

Even before this administrative system was formulated, its character and underlying 

principles are discernible in two pointers. First, the Tswana Chiefs in their requests and 

negotiations for the declaration of a protectorate over their territories had made it clear 

that they want to maintain their autonomy as sovereigns in their chiefdoms. Second, the 

British colonial policy as devised in India and perfected later in Nigeria was based on the 

principle of minimal interference in the affairs of the native populations so as to reduce 

the burden of colonial administration on the British taxpayers (Lord Lugard 1965). From 

these two considerations, it did appear that Britain was poised for a colonial 
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administration that allowed the Chiefs wide latitude of authority over their peoples and 

internal affairs. 

 This tendency was given form in the earliest administrative system that emerged 

in the protectorate. By an Order in Council of May 9, 1891, the High Commissioner of 

the British Bechuanaland became the Protectorate’s administrator with the power to make 

laws by proclamations. The authority of the High Commissioner and power to make laws 

is limited by the autonomy granted the Tswana Chiefs in the administration of their 

chiefdoms. To this end, the proclamations must “respect any Native laws or customs by 

which the civil relations of any Native Chiefs, tribes or populations under Her majesty’s 

power and jurisdiction are now regulated, except so far as the same may be incompatible 

with the due exercise of Her Majesty’s power and jurisdiction” (Hailey 202). The earliest 

of these proclamations, which in effect established the Protectorate’s administration, was 

that which created the offices and courts of the Resident Commissioner and the Assistant 

Resident Commissioners. Although in theory, the courts of these officials were to cover 

the non-Tswana residents of the Protectorate as requested by the Chiefs, the practice of 

colonialism the world over is such that it, by and large, subjects the native populations to 

the values of the metropolitan nation. Also, the fundamental objective of the colonial 

authority to maintain public order is such that makes no one and no aspect of life exempt 

from the jurisdiction of the colonial authority. In pursuance of this and other colonial 

objectives, gradually and increasingly, the colonial administration began to interfere in 

Tswana affairs. The actions of the Tswana Chiefs not only became suspect and overruled, 

but their powers were gradually eroded by the tide of colonial rule. 
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 As it were, land and the power of the Chiefs thereto was the first to be assaulted. 

In the 1891 proclamation that established the protectorate’s administration, an important 

provision was that which placed significant restrictions on the chiefs’ traditional role of 

land allocation. In matters of land allocation, the hitherto existing parallel power of the 

Chiefs was not curtailed nor subordinated to the colonial officials. In this proclamation 

however, all land allocations, especially those made to non-members of a chiefdom, were 

to be validated by the High Commissioner before they can be recognized by the law 

(Lord Hailey 1953: 203). This provision effectively curtailed the power of the Chiefs in 

land matters. Building on the 1891 Proclamation, the colonial administration set up the 

Concession Commission in 1893 to examine the land and mining concessions that the 

Chiefs had made.  

 

ii) The land question. 

The attitude of the colonial office toward the Bechuanaland Protectorate and the nature of 

its rule were based on the motives for its acquisition. For the British and the Colonial 

Office, “the protectorate remained … a vacuum, an insurance against others getting there 

first, certainly not a region to be exploited and expanded” (Sillery 1974: 80). This attitude 

is even underscored by the reluctance of the British to declare a protectorate and establish 

a formal colonial rule when the opportunity presented itself with the request for such an 

undertaking from the Tswana chiefs. The British attitude was eloquently expressed by 

Robinson, an envoy of the British on the ground and a proponent of this official policy 

when he wrote that: 
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“As to the country north of the Molopo River … it appears, to me that we have no 
interest in it except as a road to the interior. I would suggest, therefore, that we 
should confine ourselves to preventing that part of the protectorate being occupied 
by either Filibusters or Foreign powers, doing, for the present, as little as possible 
in the way of administration or settlement. The chiefs, Gatzizibi, Sechele, and 
Khama, might be left to govern their own tribes in their own fashion, and their 
offers of land to Her Majesty’s Government should be refused.”  
[Quoted from Sillery 1965: 42] 
 

Although the British later had a change of mind when it declared a protectorate over the 

northern Tswana territories in 1885, the manner the protectorate was administered still 

echoed the initial disinterest. First, neither was any significant number of British officials 

stationed in the protectorate, nor was any strong administrative machinery established in 

the protectorate. In fact, as Lord Hailey put it, “The declaration of the protectorate was 

not accompanied by any enactment providing for the extension to it of a regular system 

of administration” (1953: 195). First, the territory was placed under the jurisdiction of the 

authority of the British Bechuanaland colony to the south. It was not until five years later 

in 1890 that a formal system of administration that created the position of the High 

Commissioner with powers to make laws by proclamations came into being. Second, the 

system of administration that evolved was one that underscores the British limited 

interest in the protectorate. While neither the British officials nor the Tswana chiefs had a 

clear understanding of the terms and conditions of the protectorate because of the 

piecemeal fashion in which the British colonial policy developed, it was generally 

affirmed that the Tswana chiefs “are understood not to be desirous to part with their 

rights of sovereignty nor are Her Majesty’s Government by any means anxious to assume 

responsibility for it” (Hailey 1953: 195). The pattern of administration that developed in 
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the protectorate is what Sillery has called “two parallel and mutually exclusive 

administrations” (1966: 166). The Native administrations on one hand and headed by the 

Tswana chiefs, functioned in accordance to the laws, customs of the Tswana societies 

(subject to the English precepts).  In this way, the chiefs maintain some degree of 

autonomy in the administration of their respective territories. On the other hand, the 

British colonial administration was responsible for the administration of non-Tswana 

residents of the territories as well as the regulation of the interaction of the chiefdoms 

with the outside world. 

 Even though the treaties between the Tswana chiefs and the British government 

guaranteed the former’s autonomy in the administration of their respective chiefdoms, the 

reality of colonial practice made this unfeasible. The changing British interest and 

colonial exigencies dictated appropriate policy enactments that challenged and in some 

cases, curtailed the authorities of the chiefs. The protectorate administration exploited 

every opportunity to interfere in both Tswana intra-group and inter-group relations. On 

the eve of the establishment of the protectorate and immediately following it, the Tswana 

societies offered the British colonial administration a plentitude of these opportunities. 

The absence of defined and fixed boundaries among the groups frequently resulted in 

clashes over grazing and water rights. Also within each group, succession disputes often 

resulted in break-ups, with an aggrieved faction moving away to an unclaimed and 

unoccupied land to found a new group. The complex web of kinship relationships that 

existed among the various royal lineages was one that fueled further antagonism among 

the groups. The Chief of a group often interfered in the succession disputes of another 
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group by supporting one faction against the other. All of these problem areas gave the 

British colonial administration the earliest opportunities to interfere in Tswana internal 

affairs. As the Protectorate administration continued to establish itself, specific laws and 

policies that increasingly undermined the authority of the Chiefs and further consolidated 

British rule were enacted. This struggle for power between the two institutions and the 

weak position of the chiefs was recognized by Loch, a High Commissioner for the 

Protectorate when he argued that “The fact is that the declaration of a protectorate did 

impair the sovereign rights of the chiefs and they have from the first been at various times 

restrained from doing things which had they been free and independent sovereigns they 

would have been at liberty to accomplish” (quoted from, Sillery 1974: 116-117).  To 

undermine the authority of the Tswana chiefs and concurrently buttress the British 

imperial power and presence in the Protectorate, the colonial administration enacted 

several laws that impacted natives’ lives. 

 Nowhere is this contest for power between the Protectorate administration and the 

chiefs fiercer than over land. Immediately after the Bechuanaland Protectorate was 

declared in 1868, the Tswana chiefs continued with the administration of their territories 

as if they were unencumbered by the treaties they signed with the British. One area of the 

chiefs’ authorities that the new colonial administration sought to curtail was in the 

granting of land concessions to companies and Boer farmers. In 1893, the colonial 

administration set up a Concessions Commission to examine the various land concessions 

to the Christian missions, European trading and mineral mining companies that the 

Chiefs have made. From the Commission’s term of reference, and the fact that some of 
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the concessions that the chiefs had granted were nullified and guidelines for the granting 

of future concessions rolled out, it became clear to the Tswana Chiefs that the colonial 

administration was out to undermine their authority over land. While the Tswana chiefs 

protested this challenge to their authority, the Commission’s assignment was to be one in 

the series of interventions in the internal affairs of the Tswana societies. The earlier 

reluctance and disinterest in the Tswana territories was replaced with an imperial interest 

that equaled that of other colonial possessions. This interest was manifested in the 

gradual extension of the colonial authority into various aspects of Tswana life.  While 

these interferences were part of the British attempt to establish an “effective occupation” 

over the Tswana, they were also partly reactions to the socio-political conditions of the 

Protectorate which threatened the colonial enterprise (Chirenje 1977: 135-149). 

 The various intra- and inter-group conflicts among the Tswana were not 

diminished by the declaration of a protectorate over the territory. Inter-group squabbles 

resulting mostly from dynastic quarrels continued unabated. Such acrimonies in the royal 

lineages not only factionalizes the political leadership of a group but posed a challenge to 

the cohesiveness of the group. Members of the royalty who lost out in such succession 

disputes often left the group to form another polity that invariably not only intensifies 

political rivalry in but competition for land and water resources in the region as well.   

The political intrigues among the sub-groups which were aggravated by the new groups 

that continuously formed also went unabated after the declaration of the protectorate.   As 

Schapera noted, “British authorities on several occasions found themselves obliged to 

intervene in land disputes between neighbouring tribes which threatened to result in war” 
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(1994: 194). Compounding all of these problems was the fact that the confusions and 

misunderstandings over the granting of land and mineral concessions by the chiefs that 

informed the inauguration of the Concession Commission in 1893 continued.  

 These features that characterize the Tswana polity and history within a decade of 

the declaration of a protectorate jolted the colonial administration into action. It reasoned 

that the absence of definite boundaries for the chiefdoms was at the root of the political 

and social strife in the protectorate. Earlier on, the Chiefs of Ngwato, Bakwena, and 

Ngwaketse,  Khama, Sebele, and Bathoen respectively, had agreed to a proposal to 

demarcate the boundaries of the chiefdoms during their visit and meeting with the British 

Colonial Secretary, Joseph Chamberlain in London in 1895. At this meeting, it was 

“agreed that, subject to the reservation of a sufficient area of country for the use of their 

own people, the remainder should be placed at the disposal of the Crown, part being 

destined to be handed over to the chartered company [The British South Africa 

Company] for the use of the railway” (Lord Hailey 1953: 309). Relying on this 

agreement and confronted with the challenge of establishing “effective occupation” over 

the protectorate, the colonial administration in 1899, appointed Captain Gould-Adams as 

a Boundary Commissioner. This commission was charged with the task of determining 

and delimiting the boundaries of the native populations of the Protectorate. Starting with 

the proclamation of 29 March 1899 and subsequent orders in council, the boundaries of 

the Tswana-dominated native populations (inappropriately referred to as “reserves”) and 

what became known as Crown lands and validated land concessions were delineated.  

Thus by 1933, the Protectorate administration had completely mapped out the territory 
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and fixed the boundaries of the chiefdoms as “Reserves,” identified concessioned lands 

(Lord Hailey 1953: 206). 

 The 1899 demarcation of the Tswana chiefdoms’ boundaries was one of the most 

significant administrative actions in the colonial period that impacted Tswana polity. The 

fixed and defined boundaries immediately and effectively brought an end to the 

competing claims over land and water sources that have often sparked wars. Trespassing 

was now easily recognized and dealt with accordingly by the colonial administration. The 

age old practice of strong groups dispossessing weak groups of their land equally became 

outlawed. In the same vein, the so called “unclaimed” territories or lands that fueled 

intra-group discord and secession disappeared. The demarcated boundaries effectively 

killed the incentive to secede as vacant or unclaimed lands ceased to exist. Even though 

the demarcation exercise did not directly address the issue of tenure, the exercise 

anchored firmly the Tswana customary land tenure practices. First, the demarcation 

firmly established the basis of a group’s tenure by delineating the boundaries of the 

territories where the security of this right is guaranteed. Second, this group security in 

turn ensures the security of the individual members within the communal tenure practice. 

 Following the demarcation of the Tswana polities in 1899, the colonial 

administration proceeded on to other policies and acts that were based on the agreements 

that were reached with the Tswana chiefs in Britain but which were also aimed at 

establishing its effective authority in the protectorate. First, in the same year, 

proclamation 10 imposed the Hut Tax to meet the cost of colonial administration. Even 

though the negotiation on the imposition of the tax had included the provision that the 
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chiefs would collect them and retain 10% of the proceeds as commission, the new tax 

was an assault on the customary power base of the chiefs to impose and collect levies 

from their subjects. Second, by an Order in Council of May 16, 1904, the colonial 

administration appropriated all land outside the delineated chiefdoms and those 

recognized concessions to European companies such as the Tati Company as Crown 

lands (Hailey 1953: 206). These Crown lands were in turn vested in the High 

Commissioner who could make grants and leases. In 1923, a far-reaching administrative 

decision which further defines the nature of administration in the protectorate was taken. 

The Protectorate was divided into eleven districts each under the control of a Resident 

Magistrate. Even though the administrative units of the Districts were based on the 

existing boundaries of the Reserves that were established in 1899 and after, the district 

system reduced the influence of the Tswana polities in the colonial administration.  

 Up till this point, one could say that a definite pattern of administration had not 

yet emerged in the Protectorate. The various policies that the various proclamations 

embodied were at best, reactions to specific social, political, and economic contingencies 

rather than emerging from a set of administrative principles. Maylam described British 

imperial policy at this time as being “characterized by a regular resort to devices and 

expedients as solutions to immediate problems …” thus leading to the problem of 

simultaneously trying to “conform to too many principles that could not always be 

reconciled with each other” (1980:24).  Most of these policies were also guided by the 

negotiations and agreements on the general principles of colonial rule between the three 

chiefs and the Colonial Office in 1895.   Central to this agreement was the autonomy of 
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the Chiefs in the administration of their territories. As would be expected in the new 

dispensation however, the failure to define the powers of the Chiefs within the colonial 

framework fueled the conflict between the colonial administration and the potentates. It 

was not until almost four decades after the declaration of the protectorate that a definite 

and complete pattern of colonial administration emerged.  

 By the end of the second decade of the 20th century, the British had completed the 

‘pacification’ of their colonial possessions in Africa. At the same time, the British 

colonial system of administration had begun to crystallize from the various ad hoc 

administrative measures that had been put into use. What emerged was something for 

which the British became known - the system of indirect rule in local administration. The 

fundamental principle of Indirect Rule involves the use of indigenous institutions of 

authority in local administration. Having tried this system with a large measure of success 

in their west Africa territories, the British proceeded to introduce it to the Bechuanaland 

Protectorate. In 1934, the colonial administration embarked on the reform of the local 

administration to bring it in line with what had now become their standard pattern of 

administration. Through the Native Administration Proclamation Number 74 of 1934, the 

Tribal Council comprising the diKgosi and their council of advisors was established and 

recognized as the legal authority in the Tribal areas.  Under the new law, the Kgosi would 

continue to be selected by the people at the kgotla. However, before the designated Kgosi 

can function and perform the duties of the office, his selection must be ratified by the 

High Commissioner and the Secretary of State as principal agents of the colonial 

administration. Also, the High Commissioner has the power to suspend the Kgosi 
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although the power to depose was still vested in the subjects meeting at the kgotla. The 

functions and duties of Kgosi were defined as those delegated to him by the Resident 

Commissioner or other officials of the colonial administration. Thus, in unequivocal 

terms, the proclamation put the Kgosi as agent of the colonial administration that is under 

the administrative supervision of the Resident Commissioner. As for the Council 

members, the Kgosi still appointed them but would have to forward their names to the 

District Magistrate. Unlike what existed before, the Kgosi was now bound to consult with 

the Council in the discharge of his duties. As a counter-weight to the administrative 

reform that Proclamation 74 made, the Native Tribunals Proclamation 75 of the same 

year also made significant changes to the administration of justice. This law defines the 

powers of the chief and the Tribunal in the delivery of justice. Members of the Tribunal 

were nominated from the membership of the Tribal Council (Lord Hailey 1953: 212-

222). 

 Ten years after the first native administration system had been in place, the 

colonial administration reviewed the legal instrument that established it. In the Native 

Administration Proclamation 32 of 1943, the hitherto existing Tribal Council was 

replaced with the Native Authority. While the Kgosi may exercise the power of the 

Native Authority, he was still obliged to consult with the Council. A significant change in 

the new law was that in addition to the existing requirement for a chief’s appointment to 

be sanctioned by the Resident Commissioner, a reigning Kgosi could be deposed by the 

colonial administration. Also, members of the Council may be appointed by the Resident 

Commissioner as opposed to the existing privilege that the Kgosi has in their selection.  
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The Native Courts Proclamation 33 of 1943 also made some changes to the system of 

justice that Proclamation 74 of 1934 had established (Lord Hailey 1953: 223-228).    

 

iii) Colonialism and land tenure. 

The extent of the changes that colonialism exerted on land tenure practice among the 

Tswana can best be understood within two frameworks: the mode of and motive for 

acquisition of the territory, and the colonial situation. Unlike most colonial possessions, 

Bechuanaland protectorate was acquired neither by conquest nor annexation. Rather, the 

territory was acquired by a mixture of treaties with the diKgosi in which the Tswana 

polities were clearly at a disadvantage. It follows therefore, that the imperial 

administration, as Lord Hailey (1953:309) argues, “could not claim the class of rights 

over land which the juridical conceptions of the period held to be conferrable by conquest 

or annexation.” Also, the colonial situation of the Protectorate as shaped by the British 

interest and its motive for acquisition was one that precluded proprietary interest in land. 

Unlike the other British colonies in east and southern Africa, white settlement that would 

have changed the colonial situation was discouraged. The absence of settler colonies in 

the Protectorate therefore made the enactment of policies that would guarantee white 

settlers access to prime grazing and arable land and simultaneously reduce land 

availability and accessibility to the natives unwarranted.  

 The interest of the colonial administration in land in the protectorate was limited 

to preserving the territory as a British sphere of influence and as well as creating an 

enabling environment for British capitalism to thrive. 
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c)  The post colonial state, 1967-2000: Land reforms under the ‘Modernization’ and  

‘Globalization’ context. 

Although Botswana is today regarded as a success story with the longest history of multi-

party democracy in Africa, and more importantly, an oasis in the arid economic 

landscape of Africa, these success stories date only to the period since independence. At 

independence in 1966, Botswana was one of the poorest countries in the world, not 

because of the typical “underdevelopment and exploitation” of the colonial era (Rodney 

1974), but rather as result of the neglect of the territory by the British.  Since the territory 

was acquired first as a passageway to the interior and later preserved as a labor reserve 

for the economy of the Union of South Africa, the colonial experience of the colony was 

that of total neglect (Parson 1985). 

This British attitude toward the colony is apparent in the ways and manners in 

which the territory was administered. First, Bechuanaland Protectorate was the only one, 

as far as colonial practice was concerned, whose capital was located outside the territory, 

first in Vryburg and later in Mafeking, both in South Africa. Second, not enough 

significance was attached to the territory for it to warrant its own substantive 

administrator. Not only was the colonial administration based outside the territory, the 

British High Commissioner to the Union of South Africa also doubled as its governor. 

Third, other than a few hundreds miles of roads and the rail lines that transversed the 

eastern border of the country, Botswana at independence did not inherit any physical 

infrastructure from the colonial administration. Thus at independence, the British colonial 
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administration bequeathed to Botswana what Picard described as “a badly neglected and 

underdeveloped economy” (1987: 118). This undeveloped economy, which at 

independence put Botswana as one of the poorest countries, constituted the greatest 

challenge for the new nation state. 

 Since more than 90% of the peoples of Botswana depended on agriculture and the 

fact that little change was expected in the structure of the economy in the short run, the 

new administration embarked on land reforms. It was reasoned that a reform of policies, 

laws, and practices that ensure availability and accessibility to land as well as security of 

tenure would guarantee the livelihood security of the majority of the peoples of Botswana 

that depend on land for employment and income generation. Towards this end, the 

government of Botswana has since independence put into place a range of laws and 

policies that seek to reform land use and land tenure practices. 

 

i) Constitution of the Republic of Botswana. 

At independence in 1966, the Republic of Botswana adopted a constitution that declares 

not only its sovereignty but defines the basic rules and principles by which the new 

nation state will be governed. Although the new constitution did not make any reference 

to land use and land tenure, it did broach the issue of individual’s fundamental rights and 

freedoms that include:  

Protection for the privacy of his home or other property and from deprivation of 
property without compensation  . . . subject to such limitations of that protection 
as are contained in those provisions, being limitations designed to ensure that the 
enjoyment of the said rights and freedoms by any individual does not prejudice 
the rights and freedoms of others or the public interest (Section 3c)  
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Further guarantee of property rights are defined in Section 8 of the Constitution thus: 

No property of any description shall be compulsorily taken possession of, and no 
interest in or right over property of any description shall be compulsorily acquired, 
except where the following conditions are satisfied, that is to say— 
a) the taking of possession or acquisition is necessary or expedient— 

i) in the interests of defence, public safety, public order, public morality, 
public health, town and country planning or land settlement; 
ii) in order to secure the development or utilization of that, or other, 
property for a purpose beneficial to the community; or 
iii) in order to secure the development or utilization of the mineral 
resources of Botswana; and 

b) provision is made by a law applicable to that taking of possession or acquisition— 
i) for the prompt payment of appropriate compensation (Section 8(1). 

 

While these constitutional guarantees of the rights and freedoms of the individual did not 

specifically mention land, the clauses firmly anchor the existing and future rights to land 

as a form of property. First, the constitution recognizes and protects the existing 

individual right to own property which may include land. At independence, many of 

these individual land rights were recognized in Ghanzi Farms (Ghanzi District), Tuli 

Blocks (Central District), Rolong Farms (Southern District), and Gaborone Block. Not 

only were the existing proprietary rights recognized, the clause also empowers the 

government to enact laws that may expand the scope of these rights in the future. Second, 

without any prejudice to the rights of individuals and groups to own property, the 

government may acquire land for public good that may relate to order, safety, mineral 

exploration and exploitation, town and country planning. 

 The principles of the individual freedoms and property rights that these 

constitutional provisions established represent the juridical environment within which the 
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government has operated and one which has defined the trajectory of social and 

economic development of the country since independence. It is within this framework 

that the land reforms since independence will be examined.  

 

ii) Tribal Land Act, 1968. 

The last decade of colonial rule in Bechuanaland witnessed a scurry of efforts aimed at 

establishing government institutions as well as “modernizing” the economy to make up 

for decades of neglect or indifference. Most of these efforts were aimed at improving the 

informal sector of the economy as well as increasing the private sector participation. 

While no significant achievements were made in these regards, because they were too 

little and too late, the reforms laid the foundation of the changes that were envisaged by 

the post-independent government. 

 Pressed hard by the need to reform agriculture and modernize the economy, the 

government first beamed its searchlight on the process of land allocation. Having been 

satisfied that the existing allocative process and communal ownership of land is inimical 

to full private sector initiative, the government embarked on the reform of this sector. 

Barely two years after attaining independence, the government embarked on what has 

remained one of the most radical reforms in the country’s history. In 1968, by an Act of 

the Parliament, the government enacted the Tribal Land Act. The essential feature of this 

legislation was the establishment of the Land Boards as the trustees and custodian of 

what is termed ‘Tribal’ lands. Sections 9 and 10 of this Act (as amended in 1993) 

established the Land Boards as a “body corporate capable of suing and being sued in its 
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own name” with the “ power to do anything and enter into any transaction which in its 

own opinion is calculated to facilitate the proper discharge of any function conferred or 

imposed on it . . .”  As a body corporate, a Land Board is vested with “all the rights and 

title to land in each tribal area . . . in trust for the benefit and advantage of the citizens of 

Botswana of that area and for the purpose of promoting the economic and social 

development of all peoples of Botswana.” This provision of the Act effectively, with the 

commencement of the act in 1970, removed the Chiefs as the custodians and trustees of 

land for their subjects.  

 To remove any ambiguity as to the powers of the Land Boards and their functions 

in relation to customary land tenure, the Act explicated on the functions of the Boards in 

Section 13 as: 

All powers previously vested in a Chief and a sub-ordinate land authority under 
customary law in relation to land, including— 
a) the granting of rights to use land; 
b) the cancellation of the grant of any rights to use any land; 
c) the imposition of restrictions on the use of tribal land; 
d) authorizing any change of user of tribal land; or 
e) authorizing any transfer of tribal land, 
shall vest in and be performed by a land board acting in accordance with powers 
conferred on it under this act.  
 

One novelty that the Tribal Land Act introduced into land administration is the 

democratic tradition. Before then, land allocation had been the customary prerogative of 

the Chief thus making land administration subject to the whims and caprices of an 

individual. The act provided for the election of some board members and the appointment 

of some others to represent relevant arms of the government such as the ministries of 

agriculture, commerce and industry. To insure that the process of granting and allocating 
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land rights are carried out in a transparent manner, the Act (as amended in 1993) 

stipulated the caliber of people that may serve on the Board. Those expressly banned 

from membership of the Board include: ex-convicts and felons, those adjudged insane or 

of unsound mind, those still in bankruptcy, members of the National Assembly or House 

of Chiefs, or any holder of public office whose membership of the land board may result 

in a conflict of interest. Although a Land Board is a body corporate with a chairperson 

appointed from its members every 12 months, its chief operating officer is the Secretary 

who is a nominee of the minister of the supervising ministry. This and the fact that most 

of the actions of the Board are subject to the Minister’s approval makes the Board 

another government agency.  

 As custodians and trustees of land for the peoples of their respective districts, the 

primary function of the land boards is the administration of land first and foremost, for 

the ‘benefit and advantage” of the indigenous residents of their jurisdiction. For this, the 

land board grants the customary law rights to the use of land. However, since the boards 

are also charged with “promoting the economic and social development” of other citizens 

of Botswana who may not be indigenes of their respective areas of jurisdiction, and in 

recognition of the constitutional guarantee of private property rights, the Boards also 

grants land rights under common law to other citizens and non-citizens of Botswana.  

 Although the tribal Land Act is one of the statutory instruments that delimits and 

defines “Tribal” lands (the same way the State Lands Act of 1966 delimits state lands of 

Botswana), the unitary system of administration in the country coupled with the 

superiority of the state in all matters are those that make it possible for the state to acquire 
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land from ‘tribal” areas. The supremacy of the State in this regard is recognized in 

Section 32(1) thus: “If the President determines that it is in the public interest that any 

land the ownership of which is vested in a land board under Section 10 should be 

acquired by the State, the Minister shall serve notice thereof on the land board and the 

district council, and request that such land be granted to the State . . .” 

 

 
Illustration 2.1: The Subordinate Land Boards of Kweneng District. 
 
 

Source: Government of Botswana. 2002. Kweneng Integrated Land Use Plan 

(Draft District state of the Environment Report), p.7.2 
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In addition to the main land board for each ‘tribal’ area, the act also made 

provision for the creation of subsidiary land authorities to function as land boards in their 

respective sub-districts. Section 19 stipulates that:  

(1) The President may by order published in the Gazette- 

(a) establish a subordinate land board for any area within a tribal area; 

(b) transfer to such a board the function of any subordinate land authority which 

are vested in such authority under the customary law 

(3) Subject to the provisions of any regulation made under the provisions of 

section 37 and of any direction which a land board may give in the matter, a 

subordinate land board may regulate its own procedure. 

Currently, there are seven sub-Land Boards in Kweneng District (see Fig. 2.1). Each of 

the sub-Land Boards is saddled with the responsibility of implementing the mandate of 

the Kweneng Land Board in their respective sub-district. Unlike the main land board 

whose jurisdiction is co-terminus with the boundary of the Kweneng District, that of the 

subordinate boards does not follow any existing administrative divisions. Motokwe sub-

Land Board oversees the largest component of Kweneng land mass with 40%. This is 

followed by Letlhakeng (29%), Lephepe (17%), Lentsweletau (6%), Molepolole (4%), 

Thamaga (3%), and Mogoditshane with 1%.  Even though the Mogoditshane sub-Land 

Board is responsible for the administration of just 1% of Kweneng District’s land mass, it 

has the largest workload of all the subordinate land authorities. Its work load is not 

unconnected with the cheaper cost of obtaining land than in Gaborone.  
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iii) Tribal Land Grazing Policy, July 1975. 

 On the run-up to and shortly after independence in 1966, agriculture in general 

and the livestock industry in particular was the mainstay of Botswana’s economy. The 

colonial administration’s strategy to improve agricultural productivity through 

commercialization was also adopted by the independent state but approached with 

caution. In 1968, the government took a decisive step toward further commercialization 

of agriculture when it legislated the Tribal Land Act that removed land administration 

from the DiKgosi. In the years that followed, the government commissioned a number of 

studies and instigated a national debate on communal tenure on grazing lands and the 

perceived problems of overgrazing and land degradation. One of the notable 

commissioned studies carried out during this period was that of Chamber and Feldman. 

In their report for instance, they concluded that: “we believe there is an inherent 

contradiction between the present institutional structure of private herd ownership, 

communal land control and sustained development of the livestock industry.” In line with 

the solutions proffered by the commonage property theories of the period, Chamber and 

Feldman suggested: “the introduction of pasture management requires that those 

responsible for the cattle are also responsible for the pasture used by the cattle. This can 

only be achieved effectively in the tribal areas through changes in the tenure structure to 

enable pasture rights in a piece of land to be identified with an individual, a defined 

group, or a responsible organization”(1972: 57).   
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From these studies of and public debates on overgrazing in the communal lands, it 

was apparent that “while what should be done was clear, it was hard to decide how it 

should be done” (TLGP: 1). The lack of political will to tackle the problem and the 

definition of the problem itself was succinctly expressed by Sir Seretse Khama, the 

President of Botswana when he declared: 

“The time has come to tackle a subject about which there has been a lot of talk but 
not much action—the better use and development of our land. As our human 
population and the numbers of our cattle and other livestock increase, there is a 
growing danger that grazing will be destroyed by uncontrolled use of communal 
grazing areas by ever growing numbers of animals. Once grazing has been 
destroyed, it is extremely difficult to get grass re-established. And under our 
communal grazing system, it is in no one individual’s interest to limit the number 
of animals. If one man takes his cattle off, someone else moves his cattle in. 
unless livestock numbers are somehow tied to specific grazing areas no one has 
an incentive to control grazing . . . We are faced with a situation which demands 
action”(TGLP: 1). 

 

After years of discussion, it appeared the time for action finally came in July 1975 when 

the government released the National Policy on Tribal Grazing Land (TLGP). The 

essential feature of the TLGP is the division of the tribal grazing areas into three zones, 

namely: commercial farming areas, communal grazing areas, and reserved areas.  

1) Commercial farming areas: 

The demarcation of zone with leasehold for commercial farming which has all along been 

the kernel of reforms sought in agriculture was the major hit of the TGLP. Within the 

lands recognized as tribal lands, the TGLP carved out areas where:  

“ . . . groups and individuals will be given exclusive rights to specific areas of grazing 

land. A defined hectares of land will be allocated, not simply the use of the borehole as is 

now the case. Ranch development will be encouraged, including fencing and piping of 
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water. Leases will be granted in Commercial Farming Areas, and land in these areas will 

cease to be in the traditional way. Rents will be payable to the local authorities in return 

for the exclusive rights given in the lease.” (TGLP: 6) 

 

2) Communal Grazing Areas: 

The Communal Grazing areas are those areas where the hitherto existing communal 

tenure and grazing practices would continue to exist. According to the policy, “in these 

areas, the traditional communal grazing system will not be changed and no rent will be 

paid. These will be mainly the present communal grazing areas near the villages” (TGLP: 

6). 

 

3) Reserved Areas: 

With the assumption that the available grazing land was in excess of the present demand 

and requirement, the TGLP reserved the rest of the grazing land for future use as well as 

alternative uses such as wildlife. As a new area created out of the Tribal lands, the policy 

affirmed that the Reserved Areas “will be set aside for the future. They are safeguards for 

the poorer members of the population. Suitably large areas of grazing will be reserved 

and guaranteed for future use by those who have only a few cattle at present. In 

additional to reserved grazing areas, land may be reserved for alternative uses such as 

wildlife, mining and cultivation.” (TGLP: 6) 

As far as tenure on Tribal grazing land is concerned, the TLGP introduced the individual 

freehold and lease system for 50 years to operate alongside the existing communal tenure. 



 

                                          

138

Within the development strategy that was inherited from the colonial administration and 

fine tuned since independence, the declared objectives of the TGLP reforms is “to make 

grazing control, better range management, and increased productivity possible.” (TGLP: 

6).   

 

iv)  National Policy on Land Tenure, 1985 

The government was not unmindful of the initial oppositions to the major land tenure 

reform policies and the criticism that trailed their implementation. To this end, the 

government kept a close watch on the implementation of the Tribal Land Act and the 

Tribal Land Grazing Policy. The government used every opportunity to bring land tenure 

policies under review with a goal to improving them. Government reports on ancillary 

issues had in the meantime also touched upon land tenure. For example, the Commission 

on Housing had in its report recommended a change in the land tenure policies contained 

in the existing legislations to include freehold tenure for residential and arable land in 

both rural and urban areas. In reaction to some of these reports and in its continuous 

effort to fine tune the customary practices that relate to the use of natural resources and 

bring them in line with the development aspirations of the country, the government 

established a Presidential Commission on land tenure in May 1983.  The terms of 

reference for the Commission centered on the review of the existing tenure practices and 

“investigate ways of facilitating development while preserving and promoting security of 

tenure, inheritability of land and easy access to land of all citizens.” (National Policy on 

Land Tenure: 1). At the end of its sitting, the Commission concluded that “the desires of 
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the people are not for new and radical forms of land tenure but rather for easy access to 

land for citizens of Botswana, their ability to utilize it as instrument of development and 

at the same time the retention of such developed land as a family asset to be passed on 

from one generation to generation.” The commission went on to affirm that “tribal land 

tenure possesses many of the characteristics meeting such desires.” (p.3). Based on the 

recommendations of the Commission, the government issued the Paper Number 1 of 

1985, the National Policy on Land Tenure (NPLT). The NPLT made the following 

modifications to the existing land tenure policies: 

A. Tribal Land 

Commercial and Industrial Land 

• a lease of 5 years 

• automatic right of inheritance 

• Land Board’s consent not required to a sale in execution of the lease to a citizen 

• Rentals to be calculated per square meter and to vary with the village, location in 

the village, availability of services 

• Rentals payable with effect from commencement of business or on completion of 

2 years from the date of grant. 

 

Residential land 

• Introduction of an optional common law lease for those who require it for the 
purpose of mortgaging their residential holdings; 

• Lease for 99 years for citizens and 50 years for non-citizens; 

• Automatic right of inheritance; 
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• Land Board’s consent not required for a sale of lease to a citizen but required for 

non-citizens; 

• Upon expiration of lease, leased land reverts to its customary residential 

allocation; 

• Lessee may surrender the lease and revert to his customary allocation at any time, 

provided that the property is not encumbered by a hypothec. 

 

B. Urban Land 

• Certificate of Rights (COR) can be used as security against borrowing; 

• Fixed Period State Grants and COR remains the standard urban tenure; 

• Public lottery will be used in the allocation of plots. 

    

v) Wildlife Conservation and National Parks, 1992 

As a signatory to the United Nation’s Convention on International Trade in Endangered 

Species (CITES) of Wild Fauna and Flora, Botswana was obliged to enact a law that 

protects wild animals and plants from over-exploitation.  Thus, the Wildlife Conservation 

and National Parks (WCNP) Act is part of the global co-operation for the protection of 

certain endangered species of plant and animal life against over-exploitation through 

international trade. More importantly and from the local perspective, the WCNP act is 

aimed at “the propagation, protection, and preservation of wild animal life, vegetation, 

and objects of geological, ethnological, archaeological, historical or other scientific 

interest for the benefit and advantage and enjoyment of the inhabitants of Botswana” 
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(WCNP, p. A124). To this end, the Act provides for the establishment and management 

of national parks, games reserve, controlled hunting areas, and wildlife management 

areas. 

 For Botswana however, the import of the WCNP Act goes beyond CITES 

concerns with the conservation and preservation of the world’s biodiversity. As a country 

with the diversification of its economy as a strategy for economic development, wildlife 

is recognized as another natural resource that could contribute to the country’s economic 

growth through its link to the tourism industry. Botswana’s economic planners 

recognized the wildlife’s potential in contributing to economic development in how “its 

consumptive and non-consumptive utilization has the potential to make substantial 

contributions to the economic development of Botswana’s rural areas” through a variety 

of ways that include: 

• the creation of economic opportunities, jobs, and incomes for the rural 

population in particular, and the national economy in general, thus 

contributing positively to the long-term diversification of the country’s 

economic base; 

• the enhancement of environmental stability and quality; 

• the conservation of the reservoir of genetic resources and essential life support 

systems; 

• potential sustainability in the development of the tourism industry, a potential 

engine of growth, and; 
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• the protection of aesthetic, scientific, cultural, nutritional, and educational 

values (National Development Plan 8, 1997/98-2002/03, p.305). 

Wildlife management in Botswana as else where, has various land use and land tenure 

implications. Parks, games reserves (except Private Game Reserves), sanctuaries, etc, 

are State lands with restricted public access. While some of the lands declared 

national parks and game reserves may have originally being State lands, the WCNP 

Act also empowers the President of the country to acquire any property (including 

land) for the use and the benefit of the public subject to the constitutional guarantee 

of adequate compensation. Even within the Tribal lands or other non-State lands, the 

Minister is empowered to “declare any area of land in Botswana to be a controlled 

hunting area, and may, in like manner, abolish declared controlled hunting areas or 

amend the boundaries of declared controlled hunting areas by adding other areas or 

by deleting areas therefrom.” (Constitution of the Republic of Botswana, section 8).  
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CHAPTER FOUR 

LAND REFORMS AND SOCIAL TRANSFORMATION: KINSHIP AND 

CHIEFTAINCY 

 

a) Introduction 

Most studies and evaluations of Botswana’s land reforms have focused on the 

economic and agricultural transformations resulting from the implementation of the 

tenure and administrative reforms. For instance, studies in the Kgatleng, Central and 

Southeastern districts only considered questions of efficacy and efficiency with regard to 

resource management, economic improvement (particularly “agricultural development”), 

or sound environmental/conservation practices (Peters 1994, Harvey and Stephens 

1990:86, Arntzen 1985, Sandford 1980). The fact that existing research data on the 

reform policies are limited to land availability and accessibility, agricultural productivity 

and environmental protection appears to stem from the silence of the policies themselves 

on the broader social implications of the land reforms. For example, although the 

government had declared that the Tribal Land Grazing Policy “will change the Botswana 

way of life” (TGLP 1975: 1), change was defined exclusively in terms of economic gains, 

ignoring precisely how the Botswana ways of life would be transformed (Fosbrooke 

1970). Research elsewhere from historical materialist perspective would suggest that 

radical change in the relations of agricultural production such as that triggered by the land 

reforms in Botswana would be likely to have far-reaching effects on the socio-political 

structure and the general ways of life of the peoples. This chapter therefore, aims to 
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answer one overarching question of this research: How have land reforms transformed 

the social lives of the peoples of Botswana?  

 No other theoretical framework provides a stronger platform for the study of the 

transformations that has occurred in Botswana as a result of the land reforms than that of 

social change. The extensive theoretical work on social change in anthropology and other 

social sciences exhibits a range of different positions around common themes. Social 

change or transformation is widely held to encompass “the intelligible process in which 

we can discover significant alterations in the structure and functioning of determinate 

social systems” (Bokskoff 1957: 263). This consensus about what constitutes social 

change is unsettled by the plethora of theories of causation that range from the natural to 

the cultural (Ryan 1969).  The design and focus of this research is such that renders 

ineffective a subscription to any particular theory of social change as a priori platform 

has already been established in land reforms.  Nonetheless, a discussion of the relevant 

theories will be appropriate. However, while this approach may not demonstrate 

causality, it may set the stage for explanation. 

Perhaps, one of the most enduring theories of social change in relation to land 

reforms and one which I find particularly relevant for this research is Karl Marx’s 

historical materialism. In formulating his theory, Marx (1952 [1859]) argued that 

“relations of production constitute the economic structure of society, the real foundation, 

on which rises a legal and political superstructure and to which correspond definitive 

forms of social consciousness.” Relating this to social change, Marx further claimed that 

“with the change of the economic foundation the entire immense superstructure is more 



 

                                          

145

or less rapidly transformed.” Thus, a change in the land tenure system of a society that is 

largely dependent on agriculture would have far-reaching effects not only on its 

agricultural practices but also on its socio-political structure.  Although O’Laughlin 

(1975) has cautioned against the use of historical materialism as a “dogmatic grid,” its 

relevance to understanding social change cannot be denied. Meillassoux, (1973: 82) for 

instance, in demonstrating the applicability of Marx’s theory to social change in West 

Africa contended that “the social organization of the peasantry is built, first around the 

relations of production as they grow from the economic constraints of agricultural 

activities, and next, around the necessity for reproduction of the productive unit”. The 

applicability of this theory to social change in other societies around the world was 

equally demonstrated by Sobhan (1993) in his study of agrarian reform in 36 countries in 

Latin America, Asia, Africa and Europe. The extensive anthropological literature on land 

tenure and culture in Africa and elsewhere underscores the relevance of historical 

materialism to studies of cultural and social change. Bohannan’s seminal article “‘Land’, 

‘tenure’ and land-tenure” opened a window on the relationship between land tenure and 

culture in Africa when he described the former as “a social system with a spatial 

dimension” (1963: 103). Much earlier anthropological studies in land tenure had sought 

to provide colonial administrations with an understanding of the customary practices as a 

basis for fashioning appropriate policies (Schapera 1938 and 1943, Meek 1946, Green 

1941, Wilson). Although Schapera tentatively discussed land tenure in his earlier work, 

the later volume is celebrated as the most comprehensive study on the subject as well as 

“the best account ... of African land as a social fact” (Gluckman 1944: 14). Together with 
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the work of Jeppe (1980) in Bophuthatswana, Schapera’s work provides the best insight 

into the customary land tenure practices of the Tswana and other peoples in Botswana. 

 A well traveled path in anthropological theory which could also provide a 

framework for the analysis of social change in Kweneng is functionalism or its more 

elaborate form, structural-functionalism. In its widest usage, functionalism refers to the 

“method of explaining social events and institutions be specifying the function they 

perform” (Jarvie 1965: 19). As a theoretical tool and analytical framework, the working 

of functionalism is predicated on two assumptions.  One, that the underlying assumption 

of functionalism is that no human custom, institution, or set of behaviors exist in vacuo 

(Spencer 1965: 13).  Two, that these units or institutions of the social system are not only 

interconnected but that a change in one will likely result in a change in the dynamics as 

well as the statis of the system. In other words, functionalism assumes that causality can 

be ascribed to every social process and social change. Malinowski, who is regarded as the 

leader of the functionalist school in anthropology not only established the principles of 

the theory in his groundbreaking work, Coral Gardens and their Magic (1965) but also 

demonstrated the place of particular institutions as land tenure practices in the culture of 

the Trobriand Islanders he studied.  

 Notwithstanding the success that has trailed the use of functionalism in 

anthropological research and its wide acceptance in the social sciences, some scholars are 

still wary of it. So skeptical of the efficacy of functionalism by these scholars that they 

have called for its “renunciation” because of what is perceived as the “practical and 

logical limitations which are most serious” (Jarvier 1965:31). But even then, these critics 
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still acknowledge the fact that functionalism has a place in anthropological research 

because of “its heuristic components – field work and the suggestion that, as societies are 

ordered systems which, more likely than not, some rationality behind any of their parts, 

interconnections should be sought  - should be retained” (Javier 1965: 31). It is in the 

search for this web of interconnectedness that land tenure practices may have with the 

other components of the Tswana social structure that functionalism is being deployed in 

this research. Without a wholesale and exclusive adoption of either the historical 

materialism theory or the functionalist paradigm, this chapter will focus on land tenure 

reforms and the changes that have trailed them in the Kweneng District of Botswana. 

These transformations will be analyzed within the facets of the family and kinship, 

chieftaincy, agriculture and herding, and settlement patterns. 

 

b) Family and kinship structure 

In the study of societies, culture groups, or communities, individuals and their actions are 

usually left out in favor of the aggregates of people and discernible patterns of behavior. 

The reason for the neglect of the individuals as an analytical unit may be the erroneous 

belief that individuals operate within the parameters set by the groups to which they 

belong. However, and contrary to this popular belief, some of the decisions taken at this 

level may sometimes negate the established norms and what may be considered 

‘rational’. Over time, the aggregate of the individuals’ actions may set the new societal 

norm. In realization of this, the responses of individuals constitute the basis of this write-

up as much as the response by groups to questions relating to their social unit. To say the 
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least, it is the aggregate response of individuals to the new socio-economic conditions 

introduced by the land tenure reforms that defines the different stages in the 

transformation of the Botswana society occasioned by such reforms. Nonetheless, while 

individuals may be significant actors in the process of social change, it is practically 

impossible to research the role of every member of the society, especially if they number 

in their thousands. For this practical reason, groups or aggregates of people as social units 

at different levels are used as analytical units.   While this research may not be starting 

with the individuals as an analytical category in the process of social transformation, the 

place of the individual is nevertheless amply recognized and demonstrated in the body of 

my work. 

 The smallest and lowest in this hierarchy of social units are those of the family 

and the household. In most societies as those of Africa, the family and the household may 

not be the same or coterminous. A family is usually defined as “a group of persons united 

by their ties of marriage, blood, or adoption, constituting a single household and 

interacting with each other in their respective social positions, usually those of spouses, 

parents, children, or siblings (Encyclopedia Britannica, 2004). A household, on the other 

hand, may be constituted solely by the family unit or it may include others that may not 

function in any capacity as spouses, parents, children or siblings but nevertheless share 

residence as members of social, production, and consumption unit. These non-‘family’ 

resident members may include those with other biological relationships or non-relatives 

who have been adopted into the social unit. For the Tswana, as in most societies, 

marriage between a man and a woman (or women in polygamous homes) is the basis and 
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cornerstone of the family. This union that establishes a family gains public recognition 

when the prescribed claims (bogadi) by the bride’s family have been met by the groom’s 

family . This bundle of claims is variously regarded as compensation for the labor loss on 

the part of the bride’s family or the contribution of the groom’s family toward the raising 

of the bride. On the husband’s side, the bogadi establishes his exclusive mating rights to 

the bride as well as the paternity of the children that the woman may bear during the 

period of their union. These children from the marriage provide additional significant 

membership to the family. However, it is not always the case that a family is composed 

of this limited membership of the husband and wife (or wives) and children. In fact, the 

norm is for this social unit to have an expanded membership that often included 

grandchildren, uncles, aunts, in-laws, and other distant relatives as well as no-relatives. 

Because of the prevalence and preference for this form of social grouping among the 

Tswana, the more expanded household will be a more practical concept or social unit to 

use in the analysis of social transformation among the people (Schapera 1941; Griffiths 

1997). 

 Households fulfill various roles in the Tswana society. Each one serves as the 

locus of reproduction, unit of production and consumption. While dating and courtship 

between singles is exogamous, notwithstanding the prevalence of cross-cousin marriage, 

the union of the partners in marriage is the ultimate goal as it inaugurates the family unit. 

At first, a new couple may reside within the household of either parents but, eventually, 

they are expected to make and establish their own household. Since the Tswana practice 

patrilineal descent, the new household is often established near the compound of the 
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husband’s parent. Eventually, the ring of families and households of a man and those of 

his sons which may be contiguous constitute the family group. 

The niche that the family and the household occupy in the socio-political 

organization of the Tswana is one of the earliest recognized and researched topics in 

Tswana ethnography and historiography starting with the seminal work of Schapera in 

1935 and others that followed (Schapera 1963, Schapera and Roberts 1975).  Griffiths 

(1997) in her work on marriage and the family among the baKwena of Molepolole 

summarized the place of the family and the household in the socio-political organization 

of the Tswana from the existing body of literature thus: 

Kwena society, like the other Tswana merafe, revolves around a tightly organized 
hierarchy of coresidential administrative units. Political community is conceived 
as a hierarchy of progressively more inclusive coresidential and administrative 
groupings beginning with households and extending through the kgotlas and 
family groups to wards, which represent major units of political organization. A 
number of households grouped together form a kgotla, and a number of kgotlas 
form a ward. Both units are composed in theory “of families whose men are all 
descended agnatically from a common grandfather or great-grandfather” 
(Schapera1953:40). They are presided over by a headman or wardhead, who is the 
most senior male member of the group in question and whose office is hereditary, 
being passed down from father to son. Wards and, in some cases, sections 
representing a number of related wards constitute the polity over which a Kgosi is 
leader (p.39).   
 
A more discernible characteristic of the household is its attribute as an economic 

unit. It is the locus of production activities and consumption in the community. The 

description of the Tswana customary land tenure system as ‘communal’ masks the true 

nature of land ownership, occupation, and usage among the people. While land may be 

communally owned in perpetuity, in practice, it is occupied and worked by a household at 

specific periods. Under the customary system, the household is the smallest social unit 
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within which every Motswana’s right to land is activated, exercised, and fulfilled. In this 

regard therefore, the household may be regarded as the de facto holder of land tenure 

rights. In theory, the land belongs to all the members of the morafe. This ‘communal’ 

property is held in trust for the agnate group by the Kgosi. One of the salient and sacred 

duties of the Kgosi is the allotment of part of this land to the entire citizenry for 

residential and arable purposes, and the rest set aside for ranching. Usually, this 

responsibility is discharged through the subordinate authorities of the ward heads, Chief’s 

representatives, and clan heads (Schapera 1943).  

 

c) Land reforms and chieftaincy 

The roles that the Paramount Chiefs of the various Tswana groups play in the 

contemporary state of Botswana (Proctor 1968), and the respect that they enjoy from their 

subjects belies the changes, albeit, loss of status that the traditional political institution 

have suffered in the modern era. In the modern era, beginning with the colonial period, 

no Tswana institution or facet of life has witnessed as much transformation as the 

chieftaincy and the other traditional political structures. That the traditional political 

structures and institution have been so impacted is not unexpected as they were usually 

the first to be confronted by any external agent and agency of change moving into their 

society. In some cases, these institutions were not only the first to encounter such 

incursion and the attendant aggression, but were often the first target of attack. Since 

colonialism was essentially the supplanting of an indigenous polity by a foreign one, the 

traditional political structures and institutions as loci of power in the coveted territories 
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are often marked for demolition or at least, weakening. However, the framework for 

administration that these institutions have in their respective societies, a framework that 

may be deemed indispensable in the new political clime, have often spared them outright 

destruction or liquidation. Instead, the new political powers have routinely subjugated 

and transformed these traditional political structures to meet and serve their needs. This 

transformation often entails the relegation of the sovereigns to subordinate powers in 

their domains and transferring some of these superlative powers to the colonial authority. 

On the other hand, these institutions were invested with additional powers or saddled 

with additional responsibilities that may tend to further enhance their status among their 

subjects.  Crowder and Ikime (1970) in their edited volume on west African chiefs under 

colonial rule saw the transformation of the traditional authority as that of “king” to 

“chief”. They argued that: 

He was in the eyes of the colonial regime, if not of his people, a ‘chief’ not a 
‘king’. Where chiefs were those who would have claims to rule in pre-colonial 
times, these same rulers had removed for them by the colonial regime many of the 
limitations to their authority from below. Thus, we have the paradox, especially in 
British west Africa under the system of indirect rule, of kings losing their 
sovereignty but as ‘chiefs’ increasing their powers over their subjects because the 
traditional checks and balances to the exercise of their authority were neutralized 
by the same colonial authorities (xiv). 

 

Although the Bechuanaland Protectorate was acquired in a different manner from the 

west African colonies, the British deployed the same colonial administrative policy of 

indirect rule in the former as most of their other colonial possessions in Africa. The 

retention and use of the Tswana political institutions in the administration of the 

Protectorate was even more appropriate for Bechuanaland in that the territory was not 
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acquired by conquest but through a request for protection against the pillaging Boers.  

For this reason, the Tswana rulers were able to negotiate the terms and conditions for 

British presence in their territory. This vantage position was fully exploited by the 

Tswana authorities in their negotiation for the preservation of their authorities in their 

respective domains. 

 Perhaps, the most important concession that the Tswana authorities were able to 

get from the British in the course of the negotiations for the establishment of the 

protectorate was that the chiefs would continue to govern themselves as before. This 

treaty, if it had been respected and implemented by the British would entail the Tswana 

polities enjoying their sovereignty and autonomy as far as their internal affairs were 

concerned, including but not limited to the Kgosi’s control over land allocation and 

usage. As contradictory as this agreement might have been to the hegemonic and imperial 

component of the colonial enterprise, it was, at the period in line with British desire not to 

assume responsibility for the administration of the territory in the classic colonial 

manner. With time and as the British interest in the region became more defined, this 

policy of non-interference in the internal affairs of the Tswana polities began to change. 

As noted in the previous chapter, British colonial policy in Bechuanaland Protectorate 

evolved as reactions to specific social, political, and economic contingencies rather than 

being based on a set of administrative principles. A little over a decade after the 

protectorate was established when the British interest in the territory had changed from 

preserving it as a passage way or corridor to a formal colonial possession, the earlier 
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policies centered on “non-interference” were jettisoned for those that manifested and 

enhanced hegemony. 

 Starting from 1891, the British colonial administration churned out a series of 

policies that slowly but increasingly eroded the autonomy of the Tswana polities in 

general and the authority of the Kgosi in particular. First of these policies was the 1891 

Proclamation which limited the powers of the diKgosi in land matters. This limit was the 

restriction placed on the diKgosi in granting land, mineral prospecting and mining 

concessions to Europeans. In Proclamation 9 of 1899, the boundaries of what became 

known as the Native Reserves (formerly Tswana polities) were delineated. Even though 

this exercise was based on the 1895 agreement reached with the three Tswana diKgosi 

when they visited London, the boundary demarcation was an infringement of the colonial 

authority on the powers of the traditional authorities on land matters. Even with all these 

incursions into land matters and infringements on the powers of the diKgosi, it appeared 

that the colonial authority up till the turn of the century did not have any proprietary 

interest in land that could compete with that of the traditional authorities. This was to 

change in 1904 when all the lands outside the boundaries of the Native Reserves were 

declared Crown Lands (Lord Hailey 1953: 206). Ordinarily, it may appear as if the 

declaration of “vacant” or unoccupied lands in the Protectorate as Crown lands would not 

in any way impact the diKgosi’s authority over land. However, when this judicial and 

administrative act is combined with the boundary demarcation of 1899, it will be clear 

that the acts compromised the political process in the region as it limited the use of these 

unoccupied lands as bargaining chips in the power plays within and between polities by 



 

                                          

155

the traditional authorities. Notwithstanding the few gains that the traditional institutions 

made under the administrative system of indirect rule such as the collection of taxes, 

colonial policies in general and those that curtailed the authority of the diKgosi on land 

matters on the whole, weakened the institution of the diKgosi. The high point in the 

gradual stripping of the Tswana polities and their political institutions of sovereignty and 

autonomy was reached in 1943. In Proclamation 32 of that year, the Native Authority not 

only emerged as a harness on the power of the diKgosi, but the diKgosi now held his 

position at the pleasure of the colonial administration. The Resident Commissioner not 

only has to approve the selection of a Kgosi by his people, but sadly, the Kgosi could 

equally be deposed by the Resident Commissioner. Even prior to this Proclamation, the 

colonial administration claiming to be acting on the petition of the Bakwena, had deposed 

Kgosi Sebele II in 1931 (Lord Hailey 1953: 210). 

 By the time the World War II broke out in 1939, it appeared as if the zealousness 

of the British to entrench and strengthen their hegemonic authority in the Bechuanaland 

Protectorate and elsewhere in Africa had peaked. Not only did British effort and 

resources shift to the prosecution of the war thereby some attention away from the 

colonies, but the anti-colonial sentiments that swept through the world as fallout of the 

war set into motion the decolonization process in the colonial world. As a non-settler 

colony, the anti-colonial struggle in the Bechuanaland Protectorate in the two decades 

following the end of the war followed the path of non-violence. The anti-colonial struggle 

was championed by two movements that were organized along the two axis in the 

internal political activities in the protectorate. The first group and the one with a longer 
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history is the loose association of the traditional authorities. Although the Tswana 

DiKgosi benefited from colonial rule in many respects as their power in many areas were 

fortified and even enlarged, they were on the whole worse off under colonial domination 

as they ceased to be sovereigns of their merafe (Mgadla and Campbell 1989). 

Notwithstanding the fact that the Protectorate was established on the invitation of the 

Tswana DiKgosi, the unilateral violation of the terms of the Protectorate turned the 

traditional authorities against the colonial administration. Being the first source of 

opposition to the colonial administration and at the vanguard of the anti-colonial struggle 

on one hand, and their role in the colonial native administrative system of indirect rule on 

the other hand, the DiKgosi had considered themselves the heir to the colonial state in the 

face of the new British policy “to bring forward the African territories to self-governing 

responsibility within the Commonwealth” (Jones 1949: 3). Unknown to the Tswana 

traditional authorities however, the British had been modifying their policy of native 

administration from one that favors the preservation of the indigenous institutions of 

authority “towards more liberal, and responsible political institutions” (Jones 1949: 3). In 

terms of what this change entailed and the specifics of the potential key players in the 

post-colonial state, Right Honourable Arthur Creech Jones (1949), the then Secretary of 

State for the Colonies after the war explained: 

It means a marked change in approach to indirect rule. The principle of working 
through the native peoples and their institutions, new or old cannot be abandoned 
but it must be recognized that development is only practicable if it is grafted on to 
the growing aspirations of the African people and enjoys the cooperation of the 
more enlightened members amongst them (p. 4). 
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This change in colonial policy was started in 1919 with the creation of the Native 

Advisory Council and which culminated in the 1934 creation of the Tribal Council and 

continued to the representative institutions of the 1950s. Thus over the years, the British 

administrative policy in the Protectorate is said to have passed over three stages, namely, 

indirect rule, indirect administration, and local government. Robinson (1950) described 

the distinguishing feature of each phase thus: 

During the first, the emphasis was to preserve traditional institutions intact in their 
indigenous form: in the second, stress was laid not only preserving traditional 
forms, but especially the democratic element within those forms, with a view to 
making native authorities more representative of all sections of the local 
communities. In the third stage, represented by “Local Government”, there has 
been a definition and authoritative confirmation of the idea that the evolution of 
traditional institutions must be directed more decisively and rapidly towards 
democratic self-governing bodies of the English type (p. 14). 

 

At each successive phase, it is clear that the colonial administration was increasingly 

moving toward not only a more representative government at the local level, but one 

which provided for the participation of the individuals and groups outside the traditional 

political institutions.  One group that the British colonial policy in the Bechuanaland 

Protectorate and elsewhere in Africa inadvertently roused into the colonial opposition 

was the small but growing educated elites. This group was not only interested in the 

overthrow of the colonial state in the long run but were also irked by their exclusion from 

colonial administration and the hands–in-gloves relationship the colonial power had with 

the traditional political authorities. The activities of Simon Ratshosa in the periods 

between the two World Wars who at the time described his calling in life as “to become a 

permanent thorn in the sides of my chief and Protectorate administration” (quoted from 
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Parsons 1974: 453) best illustrate this emergent trend in the local politics of the territory. 

Concerning the Paramount Chiefs (diKgosi) who constituted the strongest link in the 

colonial administration, Ratshosa considered them “as cruel and repulsive men”  . . .   

whose “political culture is bad in law and barbarous and only deserving to be stamped out 

root and branch” (Parsons 1974: 451). The attempts to disparage the traditional 

institutions of power and at the same time present the educated elite as a credible 

alternative to the former continued throughout the colonial period. This struggle between 

the traditional institutions of authority and the emerging educated elite in the inter-war 

period would lay the foundation of the antagonism between the two groups in the post-

colonial period. However, as the British colonial administration pressed forward with 

their agenda for a “self-governing” state, other groups such as the bureaucrats, business 

elites, wealthy livestock farmers, and even the disenchanted members of the Tswana 

royalty houses aligned themselves with the educated elite against the Tswana royals. 

Because of the entrenched position of the Tswana royalty in the Protectorate’s 

administration up till the eve of independence, and the determination of the colonial 

administration not to completely exclude the traditional authorities from power in the 

post-colonial state, the Tswana dikgosi emerged as one of the power players into the 

independent state. Even then, this was not a total victory for the Tswana Chiefs. First, the 

series of policy changes that the colonial administration made at the end of World War II 

in 1945 toward the emergence of representative and elected government at both the 

national and local levels was such that weakened the power and the political influence of 

the dikgosi in the new nation state. Second, notwithstanding the membership of the 
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coalition of the political elites that emerged on the eve of independence, the domination 

of the new ruling class by the educated elites meant that the dikgosi would have a 

muffled voice as a minority entity in the group or even worse, completely swept away.  

The events leading up to independence in the 1960s especially the constitutional 

conferences and bargaining among the groups jostling for power in the post-colonial state 

demonstrated the precarious position of the traditional authorities. Having failed initially 

to convince the colonial administration to grant the African Advisory Council, of which 

the Paramount Chiefs were members, legislative powers, the educated elite also opposed 

the chiefs’ demand for membership of the National Assembly that will have powers to 

make laws for the new independent state. Instead, a House of Chiefs which would serve 

as an advisory body only for the government was created (Proctor 1968). Third, the 

complete subjugation and subordination of the traditional authority to the central 

administration that had been completed on the eve of independence, a cardinal 

administrative principle and practice that was adopted by the government of the post-

colonial state and the fact that this government was dominated by the educated elite and 

their allied groups that had historically formed an opposition to the autocratic tendencies 

of the chieftaincy meant that the later were now mercy of the former. While a formal 

class war may not have been declared in Botswana since independence, government 

policies, especially those that relate to land, may reflect this clash of class interest 

between these two groups.  
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d) Land reforms since 1966 

The nature of what the relationship between the chieftaincy and the educated elite in the 

coalition of the ruling class will be in the post-colonial state was amply demonstrated on 

the eve of independence. In addition to the earlier colonial administration’s policies and 

actions through the 1950s which curtailed the powers of the Dikgosi, the last decade of 

colonial rule also witnessed a more systematic repression of the chieftaincy institution. 

Since the colonial administration had envisioned a limited role for the traditional 

authorities in the future self-governing territory, the last three years of colonial rule 

witnessed the promulgation of laws that further trimmed the powers of the Dikgosi and 

increasingly subordinated the institution to the central government. For example, the 

Chieftaincy Law of 1965 empowered the colonial administration, on the advice of a 

judicial commission (that may be set up to investigate complaints of a subject) to 

dethrone a Kgosi and appoint his successor as well. All of these actions and policies of 

the colonial administration on the eve of independence set the stage for the politics and 

political activities in the post-colonial state. 

 At independence on September 30, 1966, the new nation state of Botswana and 

inherited and continued the laws and institutions of the colonial administration. The only 

laws and institutions that were excluded from the life of the new state were those that 

encroach on the sovereignty of the nation. In the run-up to independence in 1966, a series 

of constitutional conferences were held in both Britain and in the Protectorate to fashion 

the legal framework for the future self-governing state. The constitution that emerged 

was in conformity with the desires of Britain for a liberal and representative government 
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with the educated elites rather than the traditional authorities playing the lead role. In 

fact, with the exception of the sections on the sovereignty of the new state and the 

position of the Executive President that came into effect on independence day, all the 

other provisions in the constitution evolved from the specific administrative practice that 

was in place in the last decade of colonial rule. Even more, the political structure and 

system that the new state adopted had been in use for at least a year before independence 

under the supervision of the colonial authority as if a “trial run” or rehearsal was being 

conducted. Thus, the transition into a sovereign state was so smooth and would have been 

imperceptible but for the change of guards at the echelon of power and the change in the 

nomenclature of the office of the Prime Minister to the office of the Executive President. 

In the run-up to independence, the colonial administration had supported the emerging 

educated elite-led group against the traditional authorities 

 As discussed above, even though the backing of the educated elites contradicted 

their previous attitude, the new position of the British was in line with their vision for a 

“liberal and representative” post-colonial state led by an ‘enlightened’ class. This British 

vision became a fait accompli on September 30, 1966. Even before independence, the 

domination of the political scene by the political parties devoid of any ethnic leanings and 

led by an alliance of educated elites, business people and rich cattle farmers, showed that 

the traditional authorities will not play any significant role in the new nation state. The 

first concrete indication of the diminished role of the traditional authorities in the future 

was revealed at the constitutional conferences on the eve of independence when the 

House of chiefs, the recognized umbrella body for the traditional institution was granted 
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only an advisory power. This advisory role contrasted sharply to the legislative and 

executive powers which the educated elites and their allies hold through their domination 

and control of the elective institutions. 

 At independence therefore, the hitherto three-way struggle for power among the 

colonial administration, the educated elites and their allies, and the traditional authorities 

became a two-way fight between the later two. Since the alliance of the educated and 

economic elites had become the de jure and at the same time the de facto powers in the 

new nation state, the struggle of the traditional authorities changed from that of a quest 

for power to that of survival. This struggle for survival was not just in the face of the 

hitherto existing rivalry between them and the emergent ruling class but that within the 

framework of the challenges that the new state faced and the urgency with which the new 

leadership wanted to tackle these problems. It is within this framework that the actions 

and policies of the Botswana government since 1966 are often explained.   

 As discussed above, the class that dominated and led the nationalist struggles in 

the years leading up to independence and party politics thereafter was composed of a 

comparatively well to do pool of bureaucrats, wealthy livestock and crop farmers, and 

merchants, all of whom had at least the minimal rudimentary education that colonialism 

allowed. The political consciousness of this group was fueled as elsewhere in colonial 

Africa particularly in British territories by their exclusion from colonial administration. In 

the case of the Bechuanaland Protectorate, this was distinctly important in that only a few 

in the largely rural population enjoyed this privilege. As Molutsi put it, “To have seven to 

nine years of education at this time was a privilege which the vast majority of Batswana 
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did not enjoy. Thus this group saw itself and was seen as having a right to rule when 

nationalist politics began in the 1960s” (1989: 123). The membership of this group 

received a boost from the peeved members of their arch rival, the aristocracy some of 

whom were equally educated and wealthy. Some of these royal turn-coats would include 

Seretse Khama who eventually became the first Prime Minister and later at 

independence, executive President, Gaefalale Sebaso of the Bangwaketse and 

Englishman Kgabo of the Bakwena. The pedigree of this group would be Simon Ratshosa 

of the Bamangwato (Parsons 1974). This small but nevertheless influential group within 

the new political class thus sharpened the resentment toward the chieftaincy.  Molotsi  

(1989) had argued that in the political activities of this group, they had “appeared more 

anti-chief than anti-colonial” (p. 124). These ‘anti-chief’ sentiments of the political elite, 

in the absence of the moderating and regulatory power of the colonial administration, 

intensified after independence. Constitutional developments from the late 1950s until 

independence in 1966 were aimed at transforming the system of local government from 

chiefs as sole Native Authorities to first, Chiefs- in-Council and then later, elected 

councils. On this subject, there was congruity of purpose between the colonial 

administration and the educated elite. Of course, opposition to this development emerged 

from the traditional authorities. One of the greatest defenders of the chieftaincy 

institution at that time, Tshekedi Khama, a one time Regent of the BaNgwato saw the 

constitutional developments, especially those that relate to local government as an 

ominous sign. In an address in London in 1951, Khama (1951: 436) argued: 

. . . I trust that I may be forgiven for expressing the hope that recent events in my 
own country do not mean that a new and dangerous practice is creeping into the 
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British government’s administration of subordinate peoples, that is, that it is 
necessary, in order to form democratic councils, that not only must chieftainship 
be terminated but that chiefs themselves as individuals must be removed from 
their tribal countries because of their alleged influence over their people, whether 
that influence be good or bad. 

  

The opposition of the Chiefs could not however stop the relentless efforts of the 

educated elite with the tacit support of the colonial administration from passing the Local 

Government (District Councils) Act of 1965. This law which became effective on 

December 31, 1965, became the basis of the local government system in the independent 

Botswana state. The law whittled down the powers of the chiefs in two ways. First, the 

Districts, whose boundaries for the most part was co-terminus with the hitherto existing 

Tribal Territories started functioning as the geo-political and administrative units of the 

new nation state (Administrative District Act 1954). Although the Local Government 

Law did not expressly withdraw recognition for the major Tswana ethnic groupings, it 

effectively ended the quasi-autonomy they enjoyed under colonial domination as relics of 

the Tswana morafe. In its new form, a Council became “a body corporate having the 

name by which it is established and capable of suing and of being sued under the said 

name” [section 5]. Second, each District came under an elected (including some 

nominated) body of Councilors charged with the responsibility “to perform the functions 

it is required to perform and otherwise exercise its powers so as to secure and promote 

the health, order and good government of the area for which it has been established.” Its 

legislative powers include the power to “make bye-laws for the area in respect of which it 

has been established, or any part thereof, in respect of all such matters as it considers 

necessary or desirable for the maintenance of the health, safety and well-being of the 
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inhabitants of that area or that part  . . . [Sections 28 and 29]. To make them function as 

units of the national government, Council’s bye-laws are subject to the approval of the 

Minister of Local Government [Section 30]. In the same vein, the Councils may not 

“make any bye-law overriding or derogating from the provisions of any other law in force 

in Botswana” [Section 33]. Notwithstanding the fact that each Council has the Paramount 

Chief of the main Tswana sub-group of the district as its member, the Local Government 

Law of 1966 brought an end to the participation of the chieftaincy in the administration 

of the new polity. The only influence the institution thenceforth wielded was through the 

advisory body of the House of Chiefs. 

Another law that came into effect at independence in 1966 to support the District 

Councils was the Tax law. With the new ‘corporate’ identity of the district councils, the 

Councils as the governing bodies for their districts were thus empowered to levy and 

collect taxes, other revenues, and even enter into loan contracts. To underscore the 

significance of this civic duty, the Government of Botswana passed the Local 

Government Tax law. While taxes per se might have been uncommon within the Tswana 

morafe prior to the declaration of a protectorate, the diKgosi successfully argued for the 

taxes imposed by the colonial administration to be collected by them. The diKgosi had 

argued that using any colonial institution or agency to collect the taxes would undermine 

their authority among their subjects.  

With the capture of state power at independence, the sentiments were transformed 

into government policies and actions that curtailed and undermined the powers of the 

chiefs. In continuation of the colonial administration’s efforts at democratizing 
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institutions of public rule, the new authorities at independence instituted policies that that 

further limited the powers of the traditional; authorities in the new polity. After barely 

seven years after independence, Simon Gillet observed in 1973 that “virtually every one 

of their [traditional authorities] former powers has been transferred to an elective or 

government-appointed body, to which they usually belong and on which they may play a 

major role, but which operates in accordance with regulations and by a system of 

majority decision that almost entirely eliminated the personal autocratic character of their 

rule in the colonial period” (p. 181). First in these series of moves aimed at reducing the 

powers of the chiefs were the District Council Law of 1966, the Local Government Tax 

Law of 1966, the Matimela Act of 1968 (a law that empowered a Council to take over the 

Dikgosi’s responsibility for the collection and disposal of stray livestock), and the 

Chieftaincy (Amendment) Act of 1970. 

While each of these administrative policies singly and collective chipped away at 

the authority of the diKgosi and reduced their influence in the new nation state, none of 

these policies have as much impact on traditional authorities as those on land allocation 

and land tenure. Like some of the government policies above which have precedents in 

the earlier colonial period, attempts at modifying and in some cases, curtailing the power 

of the diKgosi over land can be traced to the colonial regime. Although the Tswana 

peoples and their polities had been promised by the British that they would be allowed to 

continue to govern themselves as before under the Protectorate administration, the nature 

of colonialism is such that that becomes an empty promise. The fact that the colonial 

administration had no intention of abiding by that undertaking became abundantly clear 
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within the first decade into the life of the protectorate when the general allocative power 

of the DiKgosi over land was scaled back. In an attempt to protect and preserve the 

Tswana territories as British ‘sphere of influence’ against the other competing European 

powers, the DiKgosi were stripped of their power to allocate land in any form to 

foreigners, especially Europeans. However, the DiKgosi were allowed to continue to 

exercise their allocative power over land with respect to their subjects. Further 

clampdown on the authority of the DiKgosi during the colonial period, especially those 

policies that attempt to democratize public institutions in the last decade of colonial 

occupation, and which continued into the post-colonial, in one way or the other impinge 

on the DiKgosi’s control over land. 

 In all of Botswana’s history dating back to the establishment of the Protectorate, 

no single government policy has had as much dramatic influence on the powers and the 

authorities of the DiKgosi and the other traditional institutions of power as the Tribal 

Land Act of 1968. Barely two years after attaining independence, the new administration 

embarked on what has remained one of the most radical reforms in the country’s history. 

By an Act of the Parliament in1968, the government enacted the Tribal Land Act. The 

essential feature of this legislation was the establishment of the Land Boards as the 

trustees and custodian of what is termed ‘Tribal’ lands. Sections 9 and 10 of this Act (as 

amended in 1993) established the Land Boards as a “body corporate capable of suing and 

being sued in its own name” with the “ power to do anything and enter into any 

transaction which in its own opinion is calculated to facilitate the proper discharge of any 

function conferred or imposed on it . . .”   As a corporate body, a Land Board is vested 
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with “all the rights and title to land in each tribal area . . . in trust for the benefit and 

advantage of the citizens of Botswana of that area and for the purpose of promoting the 

economic and social development of all peoples of Botswana.” This provision of the Act 

effectively, with the commencement of the act in 1970, removed the Chiefs as the 

custodians and trustees of land for their subjects.  

 To remove any ambiguity as to the powers of the Land Boards and their functions 

in relation to customary land tenure, the Act explicated on the functions of the Boards in 

Section 13 as: 

All powers previously vested in a Chief and a sub-ordinate land authority under 
customary law in relation to land, including— 
f) the granting of rights to use land; 
g) the cancellation of the grant of any rights to use any land; 
h) the imposition of restrictions on the use of tribal land; 
i) authorizing any change of user of tribal land; or 
j) authorizing any transfer of tribal land, 
shall vest in and be performed by a land board acting in accordance with powers 
conferred on it under this act.  
 

One novelty that the Tribal Land Act introduced into land administration as with 

other aspects of life in Botswana is the democratic tradition. Before then, land allocation 

had been the customary prerogative of the DiKgosi and their agents thus making land 

administration subject to the whims and caprices of an individual. The act provided for 

the election of some board members and the appointment of some others to represent 

relevant arms of the government such as the ministries of agriculture, commerce and 

industry. To insure that the process of granting and allocating land rights are carried out 

in a transparent manner, the Act (as amended in 1993) stipulated the caliber of people 

that may serve on the Board. Those expressly banned from membership of the Board 
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include: ex-convicts and felons, those adjudged insane or of unsound mind, those still in 

bankruptcy, members of the National Assembly or House of Chiefs, or any holder of 

public office whose membership of the land board may that result in a conflict of interest. 

Although a Land Board is a body corporate with a chairperson appointed from its 

members every 12 months, its chief operating officer is the Secretary who is a nominee of 

the minister of the supervising ministry. This and the fact that most of the actions of the 

Board are subject to the Minister’s approval make the Board another government agency.  

 As custodians and trustees of land for the peoples of their respective districts, the 

primary function of the land boards is the administration of land first and foremost, for 

the ‘benefit and advantage” of the indigenous residents of their jurisdiction. For this, the 

land board grants the customary law rights to the use of land. However, since the boards 

are also charged with “promoting the economic and social development” of other citizens 

of Botswana who may not be indigenes of their respective areas of jurisdiction, and in 

recognition of the constitutional guarantee of private property rights, the Boards also 

grants land rights under common law to other citizens and non-citizens of Botswana.  

 Although the tribal Land Act is one of the statutory instruments that delimits and 

defines “Tribal” lands (the same way the State Lands Act of 1966 delimits state lands of 

Botswana), the unitary system of administration in the country coupled with the 

supremacy of the state in all matters are those that make it possible for the state to acquire 

land from ‘tribal” areas. The supremacy of the State in this regard is recognized in 

Section 32(1) thus: “If the President determines that it is in the public interest that any 

land the ownership of which is vested in a land board under Section 10 should be 
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acquired by the State, the Minister shall serve notice thereof on the land board and the 

district council, and request that such land be granted to the State . . .” 

The Tribal Land Act is perhaps one of the greatest legislative works that have 

engineered the most dramatic change in the Tswana societies in Botswana. Its impact on 

the institution of the DiKgosi is as profound as the changes that it brought to the country. 

The trajectory of the political motivation for the law stretch back to the determination of 

the British colonial administration to hand-over power to an “enlightened” and 

“educated” elite who competed for succession with the traditional authority. At 

independence, it appeared the new ruling elite who emerged the successor to the colonial 

administration adopted policies that entrenched and protected their interests at the 

expense of their main rival, the traditional authorities. However, for these policies to gain 

grass-root support, including the support of those who would ordinarily pitch their tent 

with the opposing camp, the ruling elite packaged these policies as part of their attempt to 

modernize the country. Ironically, the new political elite used the Kgotla, the symbol and 

face of the traditional authority and the arena for the display of the DiKgosi’s power and 

royalty for the popularization of the state’s policy among the citizenry. In the political 

realm, this modernization entails the democratization of all the institutions of governance 

and power. The ruling elite reasoned that while the institution of the DiKgosi could not 

be abolished as relics of the past, the props of the institution could be trimmed. 

 In spite of all the modifications that the colonial administration made to the 

institution of the DiKgosi which increasingly subordinated the latter to the former, 

traditional political authorities still retained and commanded a lot of loyalty which the 
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DiKgosi still enjoyed up till the eve of independence. This substantial loyalty which the 

DiKgosi enjoyed even up till two years after independence, could be attributed to the 

control which they had over the allocation and use of land. As a society that depended 

largely on land for livelihood, they must, for the sake of the security of their livelihood, 

owe the institution or individual with a near absolute allocation power over land their 

unalloyed loyalty. 

 Although the Tribal Land Act was neither phrased in a manner that put it within 

the tussle which the new political elite was engaged in with the traditional authorities, nor 

as an attack of the former on the latter, it was clear right from the time when the policy 

was mooted that it would profoundly diminish the powers of the indigenous political 

institutions. The ramification of this impact could be discerned from the fact that the 

extensive powers of the DiKgosi over their morafe derives from the control they exercise 

over land. Notwithstanding the emerging reality that the traditional institutions had lost 

out in the fierce battle for power in the new Botswana state, the DiKgosi put a last fight 

to preserve not only the last vestiges of their but what has been the basis and pillar of 

their authorities. The fiercest resistance to the Land Act came from the three prominent 

DiKgosi of the period, Bathoen II of the Nwaketse, Neale Sechele of the BaKwena, and 

Linchwe of the BaKgatla. The vehement opposition that these DiKgosi put to the Land 

Act was reminiscent of the resistance that Sebele of the BaKwena, Kgama of the 

Ngwaketese, and Bathoen of the Bamangwato during their trip to London in 1895 put 

against the planned transfer of the Tswana territories to the British Company of South 

Africa.  Bathoen II wisely hinged his opposition to the Land Act to the perceived 
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weakness or inability of the various agencies such as the Land Board, the Land Tribunal, 

the minister, and the High Court to handle a very complex subject that is steeped in 

customary practice. His advocacy for the recognition of the DiKgosi as the main 

authority in any permutations on land matters did not however fly with the government as 

it was precisely this power of the DiKgosi and the other discretionary powers that the 

Land Act seek to abolish. In the end having realized the futility of his resistance, Bathoen 

resigned his chieftaincy and joined active politics as a member of the opposition party, 

the Botswana National Front (BNF). Although he won a landslide victory in the 

parliamentary election of 1968 by defeating the Botswana Democratic Party candidate 

and the Vice President, Ketumile Masire, Bathoen was never able to reverse the fortunes 

of the traditional authorities within the new political system.   

 The opposition of Kgosi Nearle Sechele to the Land Act followed a less orthodox 

path but one not uncharacteristic of him. In spite of the general criticisms leveled against 

the reign of Neale, the general dissatisfaction of the Bakwena with his performance as a 

Kgosi and the indignity he brought on to the office, Neale was one of the loudest 

defenders of the DiKgosi institution. He was one who would not shy away from any 

opportunity he has to defend the institution and the rights of the office. Such an 

opportunity came with the Tribal Land Act. Richard Vengroff best describe the manner in 

which Neale mounted his opposition to the Act thus: 

Although he had rarely toured the District, he now decided to personally explain the Land 
Act to the people. The District Commissioner urged against this unless he first familiarize 
himself with the Act.  Neale insisted. Unfortunately for him, he was accompanied by a 
district councilor, who was also a member of the Land Board.  At each village, the Chief 
told the Kgotla that the Land Board was only to settle disputes and that he personally still 
had full authority over the distribution of the land. The councilor then rose and proceeded 



 

                                          

173

to dispute this by presenting the actual intent of the Act, viz, the establishment of the land 
boards (on which the chief was only one of the five members) with full authority to 
allocate land. Arguments raged in every village and the people were more confused than 
before (1975: pp. 47-48) 
 

While Neale might have had his personal problems, the wrong or incorrect interpretation 

of the Land Act which he gave to his subjects could not be regarded as a sign of a lack of 

his understanding of the Act. Rather, his campaign could be seen as an ingenious way of 

rallying his subjects with him to oppose the new legislation. By creating confusion 

among his people as to the meaning, intent, and the modalities for the implementation of 

the Act from the onset, Neale had hoped that this confusion will only lead to the people’s 

mistrust of the new land policy and the people’s preference for and continuation of the 

time-tested system of land allocation controlled by the Kgosi. Neale’s campaign of 

falsehood may therefore be regarded as a desperate act aimed at saving the institution of 

the diKgosi. For him, any act aimed at defending the chieftaincy was justified. In the 

same vein, no price would be considered too heavy or too much to pay in defense of the 

institution, a price that he understood might include dethronement by the government. 

This counter-attack by the government came much sooner than Neale expected when in 

September 1970 the government instigated his removal from office at a Kgotla meeting. 

However, a compromise reached by both parties led to the resignation of Neale rather 

than being removed with ignominy.  

 An examination of the tactics used by Bathoen II and Neale Sechele have shown 

that the two rulers did not consider any price as too high to pay for the defense of the 

institution and privileges of the DiKgosi. While the two and other Tswana potentates had 
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witnessed the continuous erosion of the powers of the DiKgosi, they had reasoned that 

the Land Act will deal the fatal blow to the institution. If the governments that supplanted 

their authority, starting with the colonial administration and continuing with independent 

state had successfully encroached on the powers of the DiKgosi to administer their 

territories, levy and collect taxes, lease land, grant mineral prospecting and mining rights 

to non-indigenes, then, the fears of the supporters of the indigenous authorities may not 

be far fetched. Also, their resistance to the Land Act including the voluntary resignation 

of Bathoen II from the office of the DiKgosi in order to join party politics and battle the 

new ruling elite, may not be out of place. Today, thirty-seven years after the new policy 

became law, the sentiments and fears Bathoen II and Neale are not only still being echoed 

but confirmed in the lethargic state of the institution. Currently, the residual powers that 

had not been touched by the specific colonial and post-colonial administrative policies 

that limited the powers of the DiKgosi have been eroded by the Land Act.  Kgosi Edwin 

K. K. Sebele I eloquently expressed the impact of the Land Act on the DiKgosi when he 

argued that the reforms that the legislation engineered “effectively put an end to the 

chieftaincy” (personal communication, Molepolole, December 2003). For Kgosi Sebele I, 

the Land Act and its reforms were a “pretext to take over [power] from the chiefs.” The 

logic of this argument and its conclusion cannot be any stronger if it is considered that 

part of the power of the DiKgosi derives from their roles as the land trustees’ for their 

morafe. The transfer of this responsibility to another agency such as the Land Boards was 

thus a way to strip the traditional authorities of their source of power. Throughout 
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Kweneng District, the agents and agencies of the traditional political institutions are now 

regarded as mere appendages of the central authority.       
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CHAPTER FIVE 

  
LAND REFORMS AND SOCIAL TRANSFORMATION: LIVELIHOOD SYSTEMS 

AND SETTLEMENT PATTERNS   
 

 

a) Livelihood systems 

Unlike most of the land reform policies in southern Africa which aims at land 

redistribution, those of Botswana are geared toward agricultural development and 

enhancing the livelihood security of the rural poor as well as environmental conservation. 

Although the linkages between the reform policies and the transformations that has been 

witnessed in the other aspects of the peoples’ lives discussed in the previous three 

chapters are also valid effects of the policies, the statutory declared objectives of the 

policies provide a better platform for evaluating the success or otherwise of the reform 

agendas. This chapter will therefore focus on the effects of the policies on the livelihood 

systems of the people of Botswana that include pastoral farming and arable farming.  

 

i) Pastoral farming. 

 While the Tribal Land Act was the first and the perhaps the most significant land 

reform law in Botswana, its effect on the economic development of the country is still not 

clear. The highlight of the law and the reform it accomplished was stripping the Dikgosi 

institution of the powers it had hitherto held over land. These powers that revolve around 

the administration of Tribal land were in turn vested in the Land Boards of the respective 

Tribal territories. Absent from the Tribal Land Act are its definitive goals and objectives 
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in the mode of the clearly defined statutory functions of the Land Boards it created. The 

slightest reference to the goal of the Act is contained in section 10(1): “All the rights and 

title to land in each tribal area listed in the first column of the First Schedule shall vest in 

the land board set out in relation to it in the second column of the Schedule in trust for the 

benefit and advantage of the tribesmen of that area and for the purpose of promoting the 

economic and social development of all the peoples of Botswana.” In its widest 

interpretation, the purpose of economic and social development of all the peoples of 

Botswana could include ensuring the agricultural development of the country and 

improving the livelihood securities of the rural dwellers that depended largely on the 

land. This objective of the Tribal Land Act will then presuppose the sentiment that the 

Dikgosi constitute an impediment to the agricultural development of the country and the 

livelihood security of the majority who depended on the land. If this has never been 

publicly expressed, it is implied in the country’s embrace of democracy and development 

as cardinal national objectives and principles (Presidential Task Group for a Long Term 

Vision for Botswana, n.d.). The democratization of the land allocation process with the 

creation of the Land Boards is regarded as a pre-requisite for the modernization of the 

agricultural sector. In retrospect however, it is doubtful if the democratization of the land 

allocation system in itself has had any impact on agricultural production in both arable 

farming and livestock keeping. The only relevance of the Tribal Land Act and the Land 

Boards it created to agricultural development is in their association with the later Tribal 

Grazing Land Policy (TGLP). 
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 The TGLP was part of the government’s rural development initiative which was 

the focus of the Second National Development Plan, 1973-1978. In realization of the 

better suitability of Botswana environment for livestock keeping than arable farming, the 

government became interested in how the off-take from the livestock industry could be 

maximized and at the same time protecting the environment from overgrazing. The 

government’s concern with overgrazing as a significant consideration in the TGLP is 

referenced in the opening paragraph of the policy with President Seretse Khama’s 

comment on the subject about four months before the launching of the policy: 

“The time has come to tackle a subject about which there has been a lot of talk but 
not much action - - the better use and development of our land. As our human 
population and the numbers of our cattle and other livestock increase there is a 
growing danger that grazing will be destroyed by uncontrolled use of communal 
grazing areas by ever growing numbers of animals. Once grazing has been 
destroyed it is extremely difficult to get grass re-established. And under our 
communal grazing system it is in no one individual’s interest to limit the number 
of his animals. If one man takes his cattle off, someone else moves his cattle in.  
Unless livestock numbers are somehow tied to specific grazing areas no one has 
an incentive to control grazing. . . We are faced with a situation which demands 
action (TGLP 1975: 1) 

 

The highlight of the policy is the division of the grazing lands into three zones of 

commercial farming, communal grazing, and reserved. Farmers in the commercial zone 

are to be given exclusive rights over particular areas and where they could engage in 

modern and commercial livestock farming practices of rotational grazing, controlled 

breeding, early weaning, daily watering, bonemeal feeding, etc. The exclusive use of the 

land is to be guaranteed by the building of fences to prevent trespassing. It is hoped that 

the restriction of the commercial herders to their ranches will provide the incentive to 

engage in conservation practices. Herders with more than a maximum number of stocks 
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will be encouraged to move out of the communal grazing areas into the commercial zone. 

Under the TGLP, grazing in the second zone (communal) remained unchanged. The third 

zone, reserved area, is to be set aside for future use. Part of the then communal grazing 

areas could also be set aside for other specific uses as arable farming, wildlife, and 

mining.   

 Based on the initial premise that there existed in Botswana a vast unoccupied land 

especially in the Tribal territories such as Kweneng, the District became one of the 

targets of the TGLP.  Even though the policy was passed into law in 1975, it was not until 

1980 that its implementation started. Since then, the Kweneng Land Board in concert 

with the Kweneng District Council has demarcated 2453 square kilometers for 

commercial farms under TGLP (representing about 6.4% of Kweneng District). Acting in 

concert with the District Council, the Kweneng Land Board has demarcated these 

commercial lands into twenty-four ranches in the south central part of the district right 

along its boundary with the southern District. Eleven additional ranches were demarcated 

in the northeastern region occupying the area between Sojwe to the east and Tsonye to 

the west. In addition to these commercial ranches, the Botswana Livestock Development 

Corporation also has ranches at Mosetsanamontle near the Boatlaname (along Molepolole 

amd Lephephe road). The Ministry of Agriculture has also demarcated some ranches 

between Motkwe and Tsetseng in the northwestern section of the district. There is also a 

small group ranch 
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                Illustration 5.1: Demarcated Commercial Ranches in Kweneng District 
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that the Kweneng Land Board is developing between Dutlwe and Takatokwane along the 

Letlhakeng and Dutlwe road.   

There is no doubt that the TGLP is aimed at encouraging large stock owners to 

embrace commercial livestock farming. The doubling of “output and profit from cattle” 

which is the expected pay-off for commercial farming is only dangled at large stock 

owners and prospective commercial ranchers. This is apparent in the way in which the 

objectives of the policy are defined and framed. Of the two declared objectives of the 

policy, the first and the more concisely defined one (paragraph 20(a) is poignantly 

directed at the prospective ranchers. The second one, with all its ambiguity and the one 

which identifies “those who own only a few cattle or none at all” is nothing but an 

afterthought.  

Evaluations of the TGLP with respect to developing commercial ranches have 

shown that the policy has not had the desired effect (Sanford 1980 and Devitt 1982). 

Other than the ranches run by the Kweneng Land Board itself, very few of these ranches 

are occupied and functioning. The very few that were occupied had been abandoned 

because the allottees had not been able to meet the capital outlay necessary for the 

successful operation of the ranches. Even then, most of the ranches that were ever 

occupied were reported to have to have suffered the same or even worse overgrazing as 

the communal grazing areas thus defeating the environmental conservation objective of 

the policy (Hitchcock and Nkwe 1986). By 1991, the government in another policy paper 

on agricultural development (National Policy on Agricultural Development, Government 
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Paper Number 1 of 1991) was little short of admitting the failure of the policy when it 

declared that: 

In 1975 government launched the Tribal Grazing Land Policy (TGLP) which was 
designed to improve utilization and conserve grazing lands basically through 
fencing. TGLP assumed there was enough grazing land for immediate use, with 
reserve for future generations. The size of the ranches was to be a standard 8km x 
8km mostly in virgin land. The varied carrying capacity of different ecological 
zones was not taken into account. Neither was the livestock production system 
considered a factor. Underground water surveys were to be carried out before 
areas were designated ranching areas. This was not done. Allocation of ranches 
was based on resources the potential ranchers had rather than the potential to 
develop and manage ranches. 
 
Ranches were allocated to farmers with large cattle herds. The assumption was 
that those with large cattle herds were good managers. 
TGLP was a major departure from traditional livestock production system. Since 
it was the first attempt at changing traditional management systems many 
unforeseen problems were encountered during implementation (p.10). 
 

In addition to the “unforeseen problems” that bogged down the implementation of 

the TGLP, the success of the policy was hampered by the erroneous assumption about the 

pattern of cattle ownership in Botswana. The policy itself and its successful 

implementation were predicated on the existence of a significant number of farmers with 

large herd sizes that could be goaded into commercial farming. As it later turned out, 

only a very few of these wealthy farmers exist in reality. From the survey on household 

herd sizes (Table 5.1), less than 1% of the sampled population has more than eighty head 

of cattle. The skewness of household cattle distribution even at the top is shown by the 

fact that of the three households with more than seventy heads of cattle, one of them 

owns almost the size of the other two combined. Even then, the size of the largest herd in 

this survey (148) is well below the average herd size of 450-500 for each ranch. Not only 
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was there an insignificant number of wealthy farmers who could individually lease a 

ranch, the proposed group ranch arrangement for small holders (whereby the running of 

the ranch is left in the hands of one of the partners) was unpopular. 

 
 
 
Table 5.1:  Household Cattle Distribution for sample population from Kweneng District 
(n=181) 
 
 

Stock (herd) size Number of Households
None  66

1-10 50

11-20 31

21-30 9

31-40 12

41-50 6

51-60 4

61-70 0

71-80 2

>81 1

 
 
Source:  Fieldwork data, Kweneng District (December 2002). 
 
 

If the policy has had no significant impact on commercial ranching and the 

activities of large stock owners who are the primary target of the policy, then the extent 

to which the policy has affected the livelihood of the majority of the population who are 

rural and poor, and coincidentally, “own only a few cattle or none at all”, is a forgone 
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conclusion. Aside from the fact that not one of the households in the survey has the 

minimum herd size to individually qualify for a ranch, over a third (36.5%) of the 

households did not own any cattle at all. Another 27.6% of the households own between 

one and ten head of cattle. Thus the majority of the residents of Kweneng District and by 

extension the rural areas of Botswana are small holders (Netting, et al 1984). With the 

mean herd size of 12.30 and median size of 6, the combined heads of all the cattle in 

some communities is far short of the threshold for a commercial ranch. On one hand, the 

minuscule herd size of the majority of the rural areas meant that their operations could 

not benefit from the policy. Rather than benefit from the policy, small herd owners and 

those who have none have been negatively impacted by the operations of the large stock 

owners who moved into demarcated commercial zones. First, the “virgin” or unoccupied 

land that the policy had identified as those to be zoned commercial turned out to be arable 

and grazing lands for the majority of the small herd owners and those who have none. 

The take-over and the fencing of these areas reduced the grazing area and farmland for 

these rural dwellers. Second, as the government was later to discover and express in the 

1991 National Policy on Agricultural Development that “There is no direct correlation 

between good management and herd size”, the problem of overgrazing in some of the 

ranches was the same as or even worse than in the communal grazing areas. The 

deterioration of the ranches had in many instances prompted the commercial ranchers to 

move their herd back to the communal lands thus exacerbating the overgrazing problems 

that the small herd owners face in the zone.  
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The negative impact of the TGLP on the livelihood systems of the poor is 

succinctly expressed in a 2002 report on the Botswana National Land Policy∗: 

TGLP provided large farmers with a chance to acquire exclusive grazing rights 
and increase their income but it worsened the lot of the poor. A comparison of 
production between TGLP ranches and large cattle posts does not point to any 
increased production or employment. TGLP did not relieve pressure on grazing in 
communal areas. It provided a temporary stopgap whilst cattle were still building 
up in ranches during years with good rainfall. When drought came overstocking 
in farms spilled back into communal areas (p.39). 

 

That the policy was aimed at the few large stock owners to the detriment of the majority 

with very few and the cattleless parallels the global trend in livestock development upon 

which a World Bank specialist team commented thus: “The global livestock sector is 

changing fast. With a strong and growing demand, rapid institutional and macroeconomic 

policy changes, and a fundamental shift in the functions of livestock, there is a significant 

danger that the poor are being crowded out, the environment eroded, and global food 

security and safety compromised” (de Haan, et al 2001: vii). To rectify the major 

criticism that has assailed the TGLP with regard to the interest of those who have little or 

no cattle, the government in the National Policy on Agricultural Development of 1991 

expanded the fencing policy on Tribal land to all categories of farmers. The government 

was of the opinion that notwithstanding the criticisms leveled against the TGLP, it was 

convinced ‘that fenced farming is more productive than communal management systems’ 

(Republic of Botswana, February 1991:  11). To this end, the government in the new 

policy as an amendment to the TGLP decided that “The TGLP programme will therefore 

                                                 
∗ Neither the Department of Lands nor the Government of Botswana is in any way responsible for the 
views expressed in this report. 
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be modified and expanded to cover all production systems. Farmers will be allowed, 

where feasible, to fence livestock farming land either as individuals, groups or 

communities to improve productivity of the livestock sub-sector and ensure sustainable 

use of range resources” (Republic of Botswana, February 1991: 11).  This new policy is 

expected to give every farmer in Botswana equal opportunity at creating an enclosed field 

where they could intensify their operations as well as have an interest in preserving the 

range. In spite of the urgency in with which the policy was drafted, its implementation 

has been sluggish at best. The demarcation of ranches on communal lands throughout 

Botswana did not start until 2001 with only 586 ranches demarcated and 247 allocated by 

December 2002 (Republic of Botswana 2003, pp. 42-43). Majority of the ranches 

demarcated and allocated are in the Central District. For some inexplicable reasons, the 

exercise had not started in Kweneng District by December 2002.   

 

ii) Arable agriculture 

Unlike the livestock industry, arable farming has not been significantly impacted by the 

various land reforms of the government. In some respects, the democratization of the land 

allocation and administration process achieved through the land boards have guaranteed 

women, in their own right, access to land for their agricultural needs (arable and 

pastoral). Under the old regime, women rights to land was subsumed under the men’s and 

activated through their male kin (father, husband, brother, uncle, son, etc). The 

independence which the increasing numbers of female-headed households have been able 
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to assert in the rural areas is in part due to their independent access to arable and 

residential land that the Tribal Land Act has facilitated. 

 On a very small scale, the TGLP and the commercial ranching it promoted has cut 

into lands that the members of the neighboring communities use for mixed farming. 

However, the small percentage of Kweneng land mass that is under commercial ranching 

(about 4%) has mitigated the severity of this problem. In fact, other than in the peri-urban 

villages of Mogoditshane, Gabane, and Mmopane where the high demand for residential 

and industrial plots are putting a strain on arable land, the problem of the sector in 

Kweneng District is neither a shortage of arable land nor its inaccessibility. While an 

endless list of problems facing arable farming may be drawn up as it was done in the 

National Policy on Agricultural Development (paragraph 8), the greatest single constrain 

on the sub-sector remains the combination of soil and climate.  

 An important environmental factor in arable farming in Kweneng District and the 

rest of the country is the various soil types that characterize the land. Generally, the soil 

types could be classified into two reflecting the underlying geological and 

geomorphological history of the region. Covering more than 80% of Kweneng District is 

the sub-desert soil of Kalahari. Its sandy nature and porosity make the soil unsuitable for 

arable farming because it has a low capacity for water retention. The greater part of the 

remaining land mass is covered by clayed and loamy tropical soils. This soil type is more 

fertile and has a greater capacity to retain water thus making it more ideal for arable 

farming. Like most part of the country, the climate of Kweneng is semi-arid with low 

precipitation and high temperature.  The intensity of these elements especially, rainfall 
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vary considerably both in time and in space with the southeastern region receiving on the 

average higher precipitation and the measurement decreasing as we move west. 

 The possibilities and constraints which these two factors have on agriculture, 

especially, arable farming is reflected in the vegetation cover of the district. Echoing the 

rainfall pattern and soil types, the southeastern portion and the northeastern corner of the 

district is covered by wooded savanna. The remaining part of the district is covered by 

bush savanna with less bio-mass. As they do for vegetation cover, rainfall pattern and soil 

type together determine the possibilities for arable farming. The southeastern and 

northeaster portions have the greatest potentials for arable agriculture because of their 

relatively higher average annual rainfall and more fertile soils. The potential for arable 

farming of each of the ecological zones of Kweneng is indicated in Table 5.2 below. 

 

Table 5.2: Arable Agriculture in Kweneng District, 1998 

 

 South North West 

Total Land Holding (Ha) 4,510 3,523 3,307 

Number of Holdings Planted 3,414 2,583 2,446 

Average Yield Per Ha Harvested (Sorghum) 150 116 104 

Average Yield Per Ha Harvested (Maize) 156 70 59 

 

Source:  Republic of Botswana. June 2002. Agriculture Statistics Report: 1998. 

Central Statistics Office, Gaborone. 
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In Table 5.2 above, Kweneng South led in all the indicators of suitability for arable 

farming. Although the combined land mass of the agro-ecological zones of the South and 

the North are less than 50% of the West, the higher acreage under cultivation in the South 

and the North point to the greater faith that farmers have in them. This faith is confirmed 

in the higher yield per hectare of harvested sorghum and maize. It should however, be 

noted that the comparative advantage of the Southeastern and northeastern agro-

ecological zones over the west is not absolute as there are certain crops such as sorghum 

that require less water that do better in the west than the rest of the district. 

 While the figures in Table 5.2 reflect the general suitability of the various 

ecological zones of Kweneng for farming, there is a great variability in agricultural 

production from year to year depending on the amount and timing of rainfall recorded. 

Since the fertility of the soil types could only be marginally improved through the 

application of fertilizer, rainfall remains the driving force behind arable farming in the 

district and Botswana in general. More land is put under cultivation in years with good or 

at least average rainfall. On the other hand, less land is ploughed in years that have less 

than average rainfall or years with torrential rains and flooding as it was experienced in 

1999. That torrential rainfall and the flooding were immediately followed by years of less 

than average precipitation. The obstruction which the flooding of 1999 and the 

subsequent years of drought brought upon farming operations is evident in the increasing 

number of farmers that have abandoned their fields or in the increasing number of fields 

that are annually left unploughed as seen as seen in Table 5.3 below.  
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Table 5.3: The Year field last Cultivated among sampled population in Kweneng District. 
 
 
Season # of 

Farmers 
Percent Cumulative 

Percent 

1984 1 .9 .9 

1987 1 .9 1.8 

1989 3 2.8 4.6 

1993 1 .9 5.5 

1995 1  6.4 

1996 1 .9 7.3 

1997 4 3.7 11.0 

1998 5 4.6 15.6 

1999 8 7.3 22.9 

2000 23 21.1 44.0 

2001 18 16.5 60.6 

2002 40 36.7 97.2 

2003 3 2.8 100.0 

Total 109 100  

 
Source:  Fieldwork data, Kweneng District (December 2002) 

 

 

 

The significant spike in the number of farmers (23) who last cultivated their fields in 

2000 coincided with the flooding of 1999/2000 which severely hampered farming 

operations throughout Botswana. The droughts of the following years of 2001 and 2002 



 

                                          

191

also discouraged a large number of farmers from ploughing their farm holdings. At the 

time the questionnaires for this survey was administered in February/March of 2003, only 

three farmers had reported preparing their lands for planting as against forty that did in 

the previous year. The dramatic fall in the number of farmers that did farm work in 2003 

was not unconnected with the low and late rainfall recorded during the 2002/2003 

cropping season. Echoes of the anticipated dismal performance of the arable farming 

sector were heard in the chambers of the National Assembly when the Minister of 

Finance and Development Planning gave the budget speech for 2003. Commenting on the 

drought and its implications for agricultural production and the livelihood security of the 

farmers (poor), Honourable B. Gaolathe reported: 

Mr. Speaker, preliminary indications point to another drought year in 2003. 
Although an Inter-Ministerial Drought Assessment Team is still (sic) to submit a 
comprehensive report on the situation to the Rural Development Council 
sometime in early March 2003, indications are that the drought situation may be 
deepening. Rainfall continued to be below normal in most parts of the country 
during this cropping season. It has been characterized by poor distribution, 
resulting in less hectarage ploughed and planted up to December 31, 2002. The 
overall hectarage ploughed up to December 31, 2002 was 14,105 hectares out of 
the national baseline area of 325,000 hectares. This means that only 4 percent of 
available land for cultivation has been plough as at the end of December 2002 
(Budget Speech, 2003). 

 

Hence, it appears the most critical factor in arable agriculture in Kweneng District and 

Botswana in general is environmental, especially, rainfall (International Development 

Cenre 1980: 23). The increasing abandonment of the land and the resulting declining 

production from the sector is due largely to the inadequate rainfall in the region. 

Although wage employment first in the South Africa mines supplemented the livelihood 

systems of the rural and agricultural communities of Botswana, this same wage 
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employment in the growing formal and informal sector of the Botswana economy has 

become the primary source of livelihood for the majority of the rural dwellers. The 

ascendancy of wage employment or non-agricultural activities to the top of the livelihood 

systems is not because of the quick return to labor efforts in this sector but more as a 

result of the uncertainty and huge risk that inherent in agricultural activities in Botswana. 

The frequent droughts in Botswana have not only made agriculture a risky business but 

one which is considered with apathy and practiced with great trepidation at the same 

time. 

 

 

b) Land reforms and changes in settlement patterns. 

Before the arrival of the Tswana peoples in this region starting from the 18th century, 

other population groups such as the Basarwa and the Bakgalagadi had settled in this 

region for centuries. Starting with the earliest expansion of the baTswana into the region 

and continuing through to the eve of Botswana’s independence in 1966, the settlement 

patterns of the earlier settled population groups of the Basarwa and Bakgalagadi were put 

under immense stress. The changes in the settlement patterns of the Basarwa and 

Bakgalagadi varied between dispersal into the desert to evade their new overlords 

(Okihiro 2000: 113-137) and nucleated settlements that they were forced into (Hesselberg 

1982: 47). Over time, the settlement patterns of the subject populations in the various 

Tswana polities came to resemble that of their overlords that was discussed earlier in 

Chapter 2 and further discussed below. 
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 Settlements, unexpectedly, is one aspect of the life of the peoples of the Kweneng 

district that have been significantly impacted by the various land policies of the 

government of Botswana since independence in 1966.  These policies have had wide-

ranging effects on the location, forms, functions, sizes, and the interactions within and 

among old and new ones. Although the subject of settlement was touched upon in the 

preceding chapters, it is pertinent at this point to specifically discuss the traditional 

practices on land use that relate to settlement. This is with a view to comprehending the 

changes that the various government reform policies have brought to this important 

aspect of the life of the peoples of Kweneng.  

 Certain features of settlements as a product of the human interaction with 

environment and a form of land use that be gleaned from earlier discussions can be 

sketched here. First, the socio-political organization of the Tswana peoples and the 

peoples that came under their domination centered on the morafe.  A morafe (plural; 

merafe) was a sovereign state with a very close association with the other Tswana states 

based on the common ancestry and the other historical ties that they share. Second, 

because of the common ancestry and the significant cultural homogeneity that existed 

among them, the defining trait of each morafe was the territory that they controlled. 

However, the boundaries of these states were never clearly demarcated thus leading to 

frequent land and boundary disputes between two states and sometimes, among several. 

Third, the core Tswana group of each morafe usually settled in one place with the 

settlement thus forming the capital of the morafe. Other constituting groups who have 

been conquered or absorbed as immigrant or refugee groups also adopt that pattern of 
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settling together in their recognized or apportioned site. Whether it be a core group as the 

Bakwena of Molepolole or a refugee group as the Bakgatla of Thamaga, the land use 

pattern is that of a concentric arrangement with the permanently settled area at the center. 

Extending outward from this center is the surrounding land that is used for farming. The 

farmlands transition into grazing land after some distance. Beyond this area is the hunting 

ground forming the border area with and adjoining the hunting ground of the neighboring 

community or state. Most detailed work on this land use pattern and from which much of 

my discussion is drawn is Schapera’s Native Land Tenure in the Bechuanaland 

Protectorate (1943). 

 As it was with the other forms of land use such as farming and grazing, the land 

used for residential purposes was under the tight control of the dikgosi. As shown in 

Chapter 2, whereas all land in the territory claimed by a morafe belonged to the entire 

citizenry, the dikgosi performed the function of a trustee. In his capacity as a trustee, the 

dikgosi or his representative controlled the allocation of land to the constituting social 

groupings of the community or individuals as the case may be. In the early formative 

stages of the merafe up till circa 1880 when communities frequently changed locations as 

a result of the unsettling political climate of the region caused by the Difaqane 

(Ngcongco 1982; Lye 1967), the important role of the dikgosi in land matters started with 

the selection of a site to meet the immediate settlement and security needs of the people. 

During this period, the most pressing need of communities was the protection of the life 

and property of the people from the devastating raids of both the Kololo and Ndebele on 

one hand, and the Boers on the other. The Bakwena for example moved their capital to 
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several locations within a hundred kilometers radius of their present capital in as many 

years. Each relocation in these instances started with the selection of a suitable site by the 

Kgosi. The selection could be made by the Kgosi himself or by a party under his 

guidance. In any case, the site must meet his approval. The selection process for a new 

settlement and the ceremonies associated with it clearly exemplify the extent of the 

dikgosi’s control over this aspect of their subject’s life. Schapera (1943) recounted this 

practice thus:  

The first act . . . was for the chief to select the site for his own kgotla (council 
place) and residential quarters. Afterwards, in consultation with his advisers and 
headmen, he pointed out the sites for each of the wards. The people with him then 
cleared away the trees and bushes on the spot he had chosen for himself, although 
some of the bigger were equally left for shade. The first branch of all had to be cut 
by the heir to the chieftainship, with an axe that had been specially doctored for 
the occasion. If the heir was already married, his senior son cut the branch 
instead. This custom was so important that if the heir was still a young boy, his 
hand was held so that he could grasp and use the axe . . .   The same procedure 
was afterwards followed when the site of each ward settlement was cleared, 
except that the first branch was cut by the headman’s heir. The whole place was 
then doctored by the tribal magicians who buried charmed pegs in the ground at 
various spots right round its circumference (p. 66). 

 

Once this has been done, the Kgosi will then proceed to select a location for the building 

of his kgotla. The dikgosi’s kgotla and the adjoining kraal will then form the nucleus of 

his ward and community. Sections of the areas surrounding the dikgosi’s site are then 

apportioned to the remaining wards. The spatial organization of the wards was usually in 

accordance with their status in the morafe or community social hierarchy. The most 

senior wards being apportioned areas close to the center of the community represented by 

the Kgosing (the Kgosi’s ward) and radiating outwards to the periphery. This spatial 

organization of the community (wards) is in turn replicated at the ward level. First, the 
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headman or ward head selects a site for his kgotla. Family groups or clans are then 

allocated land to meet their residential needs. This allocation is again carried out in 

accordance to the traditionally held seniority of the groups in the ward’s social hierarchy.  

At each of these levels of land allocation, a significant consideration is the size of the 

social units whether it be ward, clan, family group or household. In addition to this, 

allowance is also given to the future needs occasioned by population growth. If and when 

any of the groups exhaust their allocation, at the request of such units, the Kgosi or his 

representative may allocate the said unit additional land. In view of the convergence of 

the social units of households, family groups, clans or lineages and wards with 

corresponding hierarchies of political levels, the allocation of additional land at 

incontiguous areas to a group that has exhausted its original allocation may pose 

problems beyond the spatial fragmentation of such social groupings. This course may 

have detrimental effect on the political structure of the morafe. To avoid this pitfall, the 

dikgosi often exercised their power to create new wards from the existing ones. 

Households or family-groups from congested areas and wards that are approaching such 

points are pulled out from their respective wards and reconstituted into a new ward, 

usually under the headship of a member of the royal household or a trusted aide.  

 In fact, such group and cluster re-alignment was not only used by the dikgosi for 

decongestion but also as a tool for nation-building (Okihiro 2000: 14). Trickles of 

refugees and immigrants whose numbers may not be sufficient to maintain an 

autonomous status within the morafe may be absorbed by the Bakwena wards. In such 

cases, the Kgosi could use his power to determine which group the new comers could 
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join, thereby, using this population as a pawn in the game of numbers and politics among 

the autochthonous groups. More often than not, the dikgosi exploited these situations to 

their political advantage. For example, Kgosi Sechele I was known to have maximally 

benefited from these social groupings as his reign (c.1831-1892) coincided with the 

highpoint of the general instability that the Boers and the Difaqane engineered in the 

region. The influx of hundreds of refugees fleeing the hotbed of the war further southeast 

allowed Sechele I to consolidate his power in the morafe against rival groups. In one of 

such instances, “the Bakwena Kgosi Sechele assigned the Basikwa of Namaneatau to 

Mosimane’s Kgotla Senyadima until his son, Tumagole, reached maturity and founded 

his own kgotla Senyadimana, the dimunitive of Seyadima”  (Okihiro 2000: 12).  Sechele 

I also created the Mokgalo ward out of several wards that included Mabe, Mosima, 

Sefolela, and Nape for his younger brother and close confidant, Kgosindintsi (Schapera 

1943: 73).  

  A defining feature of the settlement pattern of the Tswana peoples is the 

concentration of each group in a single location forming a large village. While temporary 

residence may be established close to the masimo (farmland) that may be far from the 

village, and the moraka (cattlepost) that is even further away, residency in the village is 

central to the Tswana social and political life. Tshekedi Khama (1905-1959), one time 

regent of the Bangwato described the importance of the village in the Tswana life thus: 

The primary object of establishing these villages is not to live round the tribal 
chiefs, but we find that concentration of villages is a custom which has been in 
practice for ages by the Bechuana tribes (sic). The custom has successfully and 
conveniently adapted itself to the progress of a tribe. There are obvious 
advantages to be gained by it. People living together form a better basis for the 
development of social life  .  .  . (Quoted from Schapera 1943: 270) 
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Kgosi Bathoen II (reigned 1928-1969; died 1990) of the BaNgwaketse on the same 

subject also wrote:  

It is the desire of the Chief and the tribe (sic) to have permanent villages where 
people can make good homes and improve their individual dwellings and 
surroundings of the whole village. It is not permissible for any man to let his 
home fall to pieces while he lives out at his land or cattlepost. Everybody is 
allowed and expected to go out to plough, weed, and reap his lands, just as he is 
expected to attend to his cattle but he should never neglect his home. 

 
I have found the system of people living in large villages advantageous in all 
respects for the sake of administration of the people themselves. From my own 
experience, people who leave the main village and live at their lands or cattleposts 
soon become lawless, they have no pride of house and lose interest in tribal 
activities and political matters. Their minds and thoughts remain stagnant since 
they have cut themselves off from knowing what is happening in the outside 
world. It is a tragedy for children to grow up in that very poor environment. 
(Quoted from Schapera 1943: 270-271) 

The explanation of both dikgosi Tshekedi and Bathoen II on the existence of large 

villages among the Tswana peoples is that the large villages not only foster social 

interaction among the community members but they also forge cohesion, the sine qua non 

of a political grouping. The large villages provide the platform for the existence and 

interplay of the discrete social groupings which function as the infrastructure of the 

political system. 

 For the Bakwena, Molepolole currently serves as the settlement that fulfils these 

social and political roles. Notwithstanding the current size of the community compared to 

the other settlements in its class, Molepolole is a relatively young village. The founding 

of the contemporary Molepolole is dated to 1936. At the urging of the colonial 

administration, two factions of the Bakwena, each settled at different sites separated by 
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only a few miles in the vicinity of the present site, were reconciled and re-united at the 

current site which had by then been used as a colonial outpost. Prior to this time, various 

settlements had served the Bakwena in this mould. After the Bakwena had emerged from 

the most disruptive and devastating period of the Difaqane in the fourth decade of the 

nineteenth century, they first regrouped from their scattered locations and settled in 

Shokwane, about nine miles north-east of the present capital (Schapera 1965: 123 and 

Lye 1967). In 1846, barely a year after Dr David Livingstone contacted and settled 

among the Bakwena, the Bakwena once again moved from their capital. This was to be 

the first in the many that were to follow in the next ninety years in that region. Dr 

Livingstone, at whose urging the Bakwena moved out of Tsonwane gave an account of 

this relocation thus: 

The place where we first settled with the Bakwains is called Chonuane and it 
happened to be visited during the first year of our residence there by one of those 
droughts which occur from time to time in even the most favored districts of 
Africa . . . I pointed out to him that the only feasible way of watering the gardens 
was to select some good, never-failing river, make a canal, and irrigate the 
adjacent lands. This suggestion was immediately adopted, and soon the whole 
tribe was on the move to Kolobeng, a stream about 40 miles distant (1860: 22). 

 

While the Bakwena might have had a good reason to relocate from Shokwane on account 

of the drought, the choice of their new site and the willingness to move there was at the 

insistence of their Kgosi, Sechele. Although the suggestion of Kolobeng was made by 

Livingstone, the acceptance of that site by the Bakwena was at the resolve of Sechele. 

This was made clear by Livingstone in another writing where he argued that: 

The water of Chonmane being scanty and bad, and it being impossible for us to 
raise the staff of life in that locality, we felt it to be our duty to propose a more 
salubrious situation. Many of the Bakwains were opposed to it, because Chonuane 



 

                                          

200

afforded good garden ground for Native corn, pumpkins, etc. But Sechele 
declared that he would cleave to us whenever we went, and having fixed on the 
Kolobeng, a fine stream which drains that mass of hills which lies Eastward of 
Kuakoe, we are now in process of removal thither [Quoted from Schapera 1943: 
60]. 

As it was with the abandonment of Tsonmawe and the relocation to Kolobeng, Kgosi 

Sechele also played significant role in the subsequent decisions of the Bakwena to change 

their capital. Such relocations included that from Kolobeng to Dimawe in 1861. Dimawe, 

about ten miles from Kolobeng and upstream along the Kolobeng river in the vicinity of 

the modern day Manyana, was selected by Sechele for its natural fortifications against 

attacks as well as its proximity to the river (Parsons, n.d.).  Unfortunately, the Bakwena 

were once again attacked by the Boers in the following years. It was this attack that 

informed Sechele’s decision to move his capital to the area around the Dithejwane Hills, 

a region that hosted all the subsequent Bakwena’s capital through the current one, 

Molepolole. Even though the Bakwena changed their capital with the same frequency in 

the next eight decades, they nevertheless remained in the Dithejwane Hills because of the 

natural fortification that the rocky environment offered. In all of these cases of relocation, 

the ultimate decision of when to abandon a site and where to move was usually that of the 

Kgosi. However, these decisions might have been influenced by natural disasters, 

epidemic outbreaks or the need for a more secured location in the face of the ravaging 

raids of the Boers and the ripple effects of the Difaqane. 

 While Molepolole has been the headquarters of and home to the majority of the 

Bakwena as it is with the headquarters of other Tswana territories, it has not been the 

only settlement in the Bakwena territory since its founding. Other settlements in the 

morafe that predate Molepolole or the spent Bakwena capitals are those of the earlier 
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settlers in the region, most of whom are collectively called the Bakgalagadi. The other 

group is the more dispersed San who are otherwise known as the Basarwa in Botswana. 

Historical accounts have it that the Basarwa and the Bakgalagadi preceded the Bakwena 

and the other Tswana groups in this region. Of the two, the Basarwa/San have a much 

longer history in the region with their populations being associated with the earliest 

Southern African populations that lived in this region as revealed in art historical sources 

(Campbell et al 1980; Cooke C. K. 1970), archaeological works (Cooke C. K. 1979), and 

ethnographic studies (Cashdan 1977; Wilsen 1989). Contrary to the contemporary belief 

that the San had, historically, been foragers and unaccustomed to sedentary lifestyle, 

research has shown a food economy based on livestock (both big and small) keeping and 

supplemented by hunting and gathering as the lifestyle of the pre-Tswana populations in 

the region (Mason   : 64). More importantly, these earlier populations, presumably, the 

ancestors of the contemporary San populations, also lived in camps for considerable 

periods as revealed in the stratigraphy of Late Stone Age sites in the region (Mitchel 

2001: 161-191). As the early proto-Bakgalagadi spread into this region from the 

southeast, the San groups were pushed out into the less habitable areas further north 

northwest in the Kgalagadi desert. Their subjugation that also continued with the 

expansion of the Tswana into the region from the middle 18th century which has not only 

disrupted their ways of life but their settlement pattern as well. By the end of the 19th 

century when the British arrived, the San peoples in their scattered locations had come 

into the orbit of Tswana polities. The control of the new Tswana arrivals over the San 

peoples were intensified with the establishment of the Protectorate and the demarcation 
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of the native reserves along the land claims of the Tswana merafe. The boundary 

demarcation of 1899 effectively put the San, no matter how remote their settlement may 

be, under the administrative control of the bogosi of their respective Native Reserves. 

Under the double layers of domination of the Bakgalagadi and the Tswana overlords, the 

domination that centered on denial of land rights and ownership, a significant proportion 

San population on the eve of Botswana’s independence in 1966 been embroiled in several 

forms of servile relationships that include domestic servants and ‘helpers’ at the 

cattleposts (meraka).  

 Unlike the San peoples whose history is associated with Late Stone Age 

populations that were widely distributed throughout southern Africa (Yellen 1985: 17) 

and is believed to be at least 15,000 years old in the region (Campbell c.1981: 14), that of 

the group of peoples collectively referred to as the Bakgalagadi is dated to only the 

second millennium AD (Campbellc.1981: 18). As a Sotho group, their arrivals in South 

Africa therefore predated that of the other Bantu groups. Their expansion into Botswana 

could be as a result of the population pressure that resulted from the increased Bantu 

expansion into southern Africa during the same period. The earliest of these groups could 

have pushed into the region between Molepolole and Shoshong, 180 km northeast, as 

early as between 12th and 14th centuries AD (Campbell and Child 1971). Okihiro (2000: 

115) suggests a later date of the beginning of the 16th century for the expansion into 

Botswana. Thus by the time the Tswana migrated into the present-day Botswana, the 

Bakgalagadi had been firmly established in several parts of the country. Unlike the earlier 

San groups, the Bakgalagadi comprises of several autonomous groups whose degree of 
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independence was even greater than that of the Tswana morafe in their inter-group 

relations. Each of these groups was organized around a village with a social and political 

structure (Kuper 1971; Wynne 1989: 111-112) that parallels that of the later Tswana 

arrivals. In addition to keeping different sizes of livestock, the Bakgalagadi also practiced 

agriculture. It was these different linguistic characteristics and different subsistence 

practices that the various Tswana groups encountered as they prepared to settle into 

Botswana. As it was with all the Tswana subgroups in their various territories after 

breaking away from the main Kwena stem, the Bakwena in their oral history claimed that 

they met two Bakgalagadi groups already settled around the Dithejwane Hills. These two 

groups, the Bakwatheng and Babolangwe had established permanent settlements with 

fortified by stone walls. Their houses were also said to have been built of stones (Okihiro 

2000: 22). These stone structures may not be any different from the ruins of stone 

structures that dot the landscape of contemporary Molepolole.   

 The Bakgalagadi villages around the Dithejwane Hills at the turn of the 18th 

century may indicate the settlement pattern of the peoples that came under that 

appellation. This settlement pattern and socio-political life were disrupted by the 

Bakwena in a series of attacks and counter-attacks that lasted over three generations from 

1640-1822.  These wars produced no clear victory for either group during the period. It 

was not until around 1822 that a faction of the Bakwena under Moruakgomo were able to 

decisively defeat the Bakgalagadi in the vicinity of the Dithjewane Hills and started their 

subjugation. The defeat of the Bakgalagadi started two processes that subsequently 

altered their ways of life. The first process was that of assimilation into the Bakwena 
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society. Rather than flee to avoid the indignity associated with defeat, a significant 

number of the Bakgalagadi were said to have remained and lived under their adversary 

under different forms of servile relationships. Although the Bakgalagadi were generally 

accorded inferior status, the toleration and acceptance of the marriage of their women by 

Bakwena men meant that a few of them were completely assimilated into the mainstream 

as commoners or their progeny as members of even the royalty. An example of the later 

would be Kgosidintsi, whose influence in the morafe in the second half of the 19th 

century was second only to Sechele, the Bakwena Kgosi (Okihiro 2000: 117). The 

descendants of Kgosidintsi are still as influential in Bakwena affairs today as their 

patriarch (Kgosidintsi, personal communication, December 2002).  

 The second process (and the one that was significant for the subsequent 

Bakgalagadi settlement pattern) was that engineered by those who relocated to outside 

the Bakwena direct control. There are conflicting accounts of how these Bakgalagadi 

ended up further in the desert. Okihiro had suggested that significant number of the 

Bakgalagadi had retreated into the desert in order to avoid the domination and 

subjugation of the Bakwena (2000: 116). Mantle on the other hand had argued that the 

emerging mercantile capitalism in the region had goaded the conquering Kgosi 

Moruakgomo into forcing the majority of the Bakgalagadi into the desert to collect the 

much sought after trade items such as ostrich feathers and ivory that abound in the desert 

(1986: 21). Either way, the Bakgalagadi that moved further into the desert established 

new settlements that included the major one of Lelthakeng and smaller ones of 

Ditshegwane, Saljwe, Dutlwe, Tsetseng (see Illustration 1.2 and Table 1.1). The demand 
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for the desert products in the flourishing trade which are battered for European goods, 

especially guns, further encouraged the Bakwena dikgosi to intensify their control and 

subjugation of the Bakgalagadi. This subjugation which started under Kgosi 

Moruakgomo was intensified by Kgosi Sechele I. Mantle gave a good description of the 

steps that Sechele I took in this direction: 

Sechele I took precautions to control Bakgalagadi settlements within his reach in 
order to secure their allegiance. He appointed some Bakwena, mostly royals, to 
oversee different areas occupied by Bakgalagadi, for example Mhiko was put in 
charge of Lephephe while the king’s brother, Kgosidintsi, was put in charge of 
Bakgalagadi groups at Lelthakeng . . . Other Molepolole ward heads were also 
appointed as overseers of Bakgalagadi. These included heads of the Kgosing 
ward, Ntloedibe ward, Tshosa, Mokgalo and Difetlhamolelo wards. Overseers 
eventually became owners of Bakgalagadi who virtually became slaves under 
Sechele’s rule (1986: 22). 

  

The administrative maneuver of Sechele to subordinate the Bakgalagadi described 

above was complemented with judicial enactments. In line with his position as a law 

giver (Schapera 1970), Sechele had enacted a law prohibiting the Bakgalagadi from 

owning property. The extent of the subordination of the Bakgalagadi by the Bakwena up 

till the eve of the establishment of the Protectorate had made Mantle (1986) to conclude 

that the relationship between the two was that of slave and a master, one of the extremes 

in servile relationships. Thus Sechele I not only succeeded in uniting the major Bakwena 

factions and re-establishing the Bakwena morafe, he also succeeded in expanding the 

morafe to include the Bakgalagadi that fled both north and northwest.  The appointment 

and posting of headmen who were Bakwena into these Bakgalagadi communities 

completed the incorporation of the latter into the former’s morafe. Thenceforth, the 

Bakgalagadi were not only subjected to the Bakwena’s authority but their values as well. 
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Some aspects of the Bakgalagadi acculturation included the social organization of space. 

However, this did not include the Bakwena tradition of living together in a large village. 

Since the Bakgalagadi peoples’ retreat into the desert was meant to evade their Bakwena 

invaders, the Bakgalagadi initially adopted a dispersed settlement pattern by which they 

settled in small numbers scattered over a wide area. This settlement pattern is also 

equally more appropriate to their new environment that is more dry and sandy than their 

earlier settlement sites around the Dithjewane Hills. These strategic and environmental 

motives best explain the numerous small settlements that the Bakgalagadi had established 

north and northwest of their Bakwena antagonists.  

The establishment of the Protectorate over Botswana in 1885 engineered further 

changes in the settlement pattern of the Bakgalagadi. Under the pressure of the 

Protectorate administration which prohibited serfdom and the other servile relationships 

that had hitherto existed between the Tswana groups on one hand and the Bakgalagadi 

and the San on the other, the various Tswana potentates from 1885 increasingly granted 

the later groups in their domains more freedom. In the Bakwena morafe for instance, 

Sechele I in c.1885 relaxed the rule that prohibited the Bakgalagadi from owning 

property. His son and successor Sebele I dealt a further blow to serfdom when he decreed 

in 1892 that tributes, the only token of the Bakgalagadi servitude should be made to him 

(Schapera 1970:  90, 255). Bakwena royal members who hitherto had ownership over the 

lands occupied by the Bakgalagadi and the San peoples were prohibited from collecting 

tribute. In the new decree of Sebele, he made himself the sole beneficiary of this tribute 

from the occupied peoples. This system was short-lived as it gave way to the Hut Tax 
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which the colonial administration introduced in 1899. Although the Hut Tax was still 

being collected by the Native Authority headed by the Bakwena Kgosi, the Bakgalagadi 

were no longer subject to the domination of the Bakwena except to the extent to which 

the indirect rule system of the native authority permitted. This release from Bakwena 

servitude and freedom from being haunted that the colonial administration policies 

engineered permitted the Bakgalagadi to modify the dispersed settlement pattern that they 

had hitherto embraced to evade their foe. Bakgalagadi groups that had moved to the 

remote and inaccessible parts of the desert moved back into the Bakwena Reserve that 

was created after the demarcation exercise of 1899. Other specific government policies 

such as the drilling of boreholes now served to bring the Bakgalagadi peoples and their 

San dependents together in greater numbers as evident in the emergence of Lelthakeng in 

1942 (Wynne 1989:  95-110). 

Beside Molepolole which functioned as the main Bakwena settlement and served 

as the capital of the morafe, and the Bakgalagadi settlements discussed above, there are 

other settlements in the Bakwena territory whose founding were linked to the Tswana 

politics. Silitshena (1976), in his study of the origins of some settlements in modern day 

Kweneng district, divided these settlements into three different categories, namely, 

refugee villages, border post villages, and resource villages.  The refugee villages were 

those that emerged as products of two social-political processes that dominated the 

history of southern Africa, including the Tswana territories. The first was the 

disturbances that both the Difaqane and the Boers unleashed on the region from the end 

of the 18th century through the last decades of the 19th century. These disturbances 
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generated massive refugee populations that sought refuge among the earlier established 

Tswana groups in the region (Lye 1957). The Bakwena hosted many of these refugees. 

While several small refugee groups were assimilated into the wards of the main Bakwena 

settlement at it various locations, groups with significant numbers were given their own 

village locations to settle.  Although these non-Bakwena groups were allowed to remain 

under their rulers, they were nevertheless regarded as being under the protection of and 

subject to the overall authority of the Bakwena dikgosi. The exception to this type of 

political arrangement and alignment was the relationship between the Bakwena and the 

Bakgatla.  Mochudi, the capital of the Bakgatla territory (now the Kgatleng District) 

started out in 1871 as a refugee camp for the Bakgatla who were fleeing from the 

domination of the Boers. According to Sillery (1952: 154), the migration of the Bakgatla 

into this region was on the invitation of the Bakwena who then claimed the area as part of 

their land, the former refused to submit to the authority of the later). The struggle for 

hegemony between the two groups continued until the Protectorate administration 

demarcated the boundaries of the Tswana groups in 1899 during which the Bakgatla were 

accorded an autonomous status within the protectorate. 

Of the extant refugee villages in the Bakwena territory, they were formed not out 

of the dislocation of peoples that the Difaqane and the Boers wrought on the region 

through the 1880s but from what Chirenje has described as the “fissiparous” tendencies 

of the Tswana peoples (1977: 28). This tendency generally entails a faction of a morafe 

breaking away to either form an autonomous polity or to align themselves with another 

polity as a “protected” and “subordinate” group. It was the latter that became the norm 
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after the declaration of the Protectorate in 1885 as the British colonial administration 

discouraged this practice. The demarcation of the territories in 1899 finally stamped out 

the practice as it ended the phenomenon of “empty” or “unoccupied” land that often in 

most cases fanned the embers of separation. In the Bakwena territory, the settlements that 

developed as places of refuge for break away factions from other Tswana groups 

included Thamaga, Gabane, and Mmankgodi. The founding of Gabane is dated to the 

1890s after a succession dispute among the Balete. The faction that lost out in this contest 

broke away from the main group at Ramoutswa and moved to Gabane, a Bakwena 

territory, for refuge.  

Although it started it started out as refugee village, Thamaga has a slightly 

different history from Gabane. As one of the last Tswana groups to move into the present 

day Botswana from the Transvaal region further southeast, the Bakgatla settled among 

the Bangwaketse in Moshupa toward the close of the 19th century. Over the next four 

decades, the immigrant group contested the hegemony of the Bangwaketse landlord. At 

the instance of Bathoen II, Gobuamang, the Bakgatla ruler (officially designated a 

headman) was deposed and banished from the Ngwaketse Reserve. After consultation 

with the Bakwena and the colonial administration, Thamaga which lies within the 

Bakwena territory was selected for Gobuamang and his followers to settle. As residents 

of the Bakwena Reserve and Bakwena territory, the Bamilete settlers at Gabane and the 

Bakgatla at Thamaga were subject to the authority of the Bakwena dikgosi who was 

recognized as the as the head of Native Authority of the reserve.  
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Although the majority of the Bakwena lived in their main village of Molepolole, 

the need for the security of their morafe also led to the establishment of other settlements 

that served as military outposts. Such settlements include the villages of Lephephe in the 

northeast, Kopong and Mogoditshane in the southeast. Before the boundaries of the 

Tswana groups were demarcated in 1899 by the colonial administration, incessant 

disputes over land characterized their inter-group relations. For the greater part of the 19th 

century, the grazing grounds around Lephephe were a source of frequent friction between 

the Bakwena and the Bangwato. The root of this dispute may not be unconnected with the 

historical ties between Bakwena and the Bangwato in which the former is regarded as the 

stem group for the later. After the Bangwato separated to form an independent morafe 

c.1770 (Sillery 1952: 116), their fraternal relationship with the parent group was marred 

by territorial disputes over, mostly, the grazing grounds of Lephephe. As members of the 

Bakwena stem group, the break-away Bangwato members might have exploited the 

resources of the region as part of their group right along with the other members. Upon 

their separation, the Bangwato faction felt that they were entitled to the Lephephe region 

as part of their share of the Bakwena morafe land. In fact, the Bangwato had stayed in 

Lephephe immediately after they broke away from the Bakwena for a short time before 

they moved on to and finally settled around the Shoshong Hills further northeast. It was 

no surprise therefore that this region thereafter became a contested territory between the 

two groups until the boundary demarcation of 1899. In the meantime, the Bakwena were 

able to make a stronger claim over the region until the colonial administration recognized 

this and made the region part of the Bakwena Native Reserve in the boundary 
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demarcation exercise. During this time, the Bakwena had settled some of their 

Bakgalagadi families there to serve as military outpost against the trespassing of the 

Bangwato. In the years before the declaration of the Protectorate, the Bakwena dikgosi 

had even attempted to lease the region, as it was the norm at the time, to Europeans who 

could exercise some control over the land on behalf of the Bakwena.  

Kopong, in the southeast of the Bakwena territory was founded in this same 

manner as a military outpost to check against the incursion of the neighboring Bakgatla. 

The Bakgatla had moved into their present territory centered on Mochudi around 1870 as 

a guest of the Bakwena. Attempts by Sechele I of the Bakwena to subordinate their guest 

or reduce them to tributary state not only failed but the Bakgatla also constituted a threat 

to the Bakwena territorial interest in that region. To checkmate the incursions of the 

Bakgatla into Bakwena territory in general and stop the menacing attacks of the Bakgatla 

on Bakwena cattleposts in the region, a settlement of Bakwena and immigrant families 

was established in the vicinity of the present day Kopong. This small community, 

Mahibitswe, was joined by a migrant group from Gabane and later formed the Kopong 

around 1939 (Silitshena 1976: 100). 

The rationale for the founding of Mogoditshane was not any different from those 

of Lephephe and Kopong discussed above. When Sebele travel to London in company of 

Kgama of the Bangwato and Bathoen of Bangwaketse in 1895, he agreed to cede part of 

his territory to the Protectorate administration for the construction of the railway track as 

well as grant some land to the British South Africa Company. The land granted the 

company around Gaborone in the southeast corner of the territory were in turn transferred 
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to Europeans as freehold farms.  To forestall the European farmers’ incursion into 

Bakwena territory, some Bakwena families were settled permanently on the cattleposts in 

that area. The string of settlements thus established in that area formed the nucleus of the 

Mogoditshane. 

Beside these settlements, there are other Bakwena communities which Silitshena 

has collectively described as “resource villages.” These villages that include 

Kumakwane, Mophane, and Lentswelatau were created either to “relieve pressure on 

existing resources” (1976: 101) or to exploit the resources that abound in an area. While 

the suitability of these villages for cultivation and livestock keeping might have appealed 

to the pioneer settlers, these settlements became a reality because the Bakwena dikgosi 

sanctioned their existence.  

In as much as the establishment of a Protectorate over the Tswana merafe in 1885 

represented a watershed in their history, its impact on the Tswana culture and ways of life 

was not total.  In the course of events that led to the Protectorate status for the Tswana 

territories and about a decade into the life of the Protectorate administration, the Tswana 

dikgosi became apprehensive of the implications of the new relationship with the British.  

Through skillful negotiation, the Tswana dikgosi were able to win for themselves and 

their states the greatest concession in colonial Africa. An agreement was reached between 

the dikgosi and the Colonial Secretary that amounted to “two parallel and mutually 

exclusive administrations” (Sillery 1965: 116) by which “within their reserves the Chiefs 

would remain under the Queen’s protection and would continue to rule their people 

‘much as at present’” (Sillery 1974: 109). While the concept of ‘parallel’ authorities 
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represented a victory for the dikgosi as it left them with considerable power over their 

people and land, it was a policy that is incompatible with colonial praxis. This later fact is 

evident in the about face that that the colonial administration made with respect to the 

autonomy of the Tswana states. Soon after the agreement was reached, the colonial 

administration introduced policies that slowly and increasingly diminished the autonomy 

of the Tswana states and eroded the powers of the dikgosi (Lord Hailey 1953:  202-228). 

In spite of all of these interventions in the affairs of the Tswana polities, when the curtain 

on colonialism came down in 1966, the Tswana dikgosi still wielded considerable 

influence among their subjects. The basis of this influence was their power over land, a 

matter that survived the colonial era. 

 Since much of the power of the dikgosi over land matters, at least among their 

subjects, remained unscathed during the colonial period, it follows that the institution was 

still in total control of the settlement life in their respective domains. In addition to the 

other land uses of agriculture and livestock grazing, the dikgosi throughout the colonial 

period held a tight rein over where an individual can establish residence and the duration 

of such residency. In fact, this authority was one of those that the traditional authority 

defended tenaciously throughout the colonial period. Nonetheless, as much as the dikgosi 

power over land was not direct and significantly challenged during the colonial period, 

the erosion of the authority in other areas did collateral damages in such other areas as 

land administration. The argument of B. C. Thema (1972) that “the rise of political 

parties and political awareness” per se is not responsible for the weakening of the 
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chieftaincy institution can also be made for the erosion of their specific power over land 

administration. Thema’s position is that:  

“it must be borne in mind that throughout the ages the role of the Chief was not 
merely that of exercising authority over his people, but he as well played the role 
of a representative of ancestral spirits to whom he had to appeal to avert any 
disaster that might befall his tribe (sic), such as a drought, an epidemic, or 
devastation by war . This belief in the chief’s power to communicate with the 
gods for the welfare of his people, has no doubt been weakened by Christian 
teaching and the growth of secular education. Besides exercising secular and 
divine authority over his people, the Kgosi was also looked up to provide for their 
material needs. The hungry came to Kgosi’s kgotla to be fed, the poor came too 
and they might be given mafisa cattle to breed, hold for the chief, and subsist on 
in the meantime. These were, above everything else, the personal ties which 
bound the baTswana to their chiefs, it is the weakening of these forces that is 
undermining the former authority of the Tswana chief . . . (1972: 39).   

  

Along the line of the argument above, it must be realized that the diKgosi institution 

witnessed a significant reduction of its powers and influence in the last three decades of 

colonial rule because of the colonial administration’s preference for a representative 

government in the post-colonial-state. The aggregate of all the authority and influence 

that they lost during this time was more than the boost that the institution got from 

colonialism in its first three decades. A combination of the preference for representative 

government in the post-colonial state and the increasing western influence made possible 

by Christianity and the global capitalism working in concert with and through the 

colonial economy gradually but increasingly chipped away at the authority of the dikgosi. 

As each of the colonial policies achieved their specific objectives that, in many cases 

included the reduction of the authority of the dikgosi in definite spheres, the overall 

weakening of the dikgosi’s institution collaterally affected and diminished their 

authorities in other areas that might not have been targeted. Such collateral damage to the 
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power of the dikgosi is evident in land administration, an area that was largely spared or 

where the traditional status quo was maintained. As the Dikgosi institution suffered 

setbacks in various aspects of its authority, its power over land also diminished and it 

increasingly lost the grip over this aspect of the people’s life. 

 Another area in land administration where the dikgosi suffered collateral damage 

to their power was their control over residence life of their subjects. As the “trustee” for 

the land of the morafe, the dikgosi had the power to allocate land to his subjects for their 

various needs for cultivation, residency, and livestock grazing. While the land was seen 

or regarded as belonging to the citizenry of a morafe, the control that the digkosi have 

over the allocation of land put the former at the mercy of the later. This distributive 

power not only superseded other means of controlling their subject but was also the 

wellspring of most of their other powers. On the whole, the dikgosi not only occupied the 

highest office in their morafe but they also had the corollary responsibility of ensuring the 

proper functioning of the social, economic, and political life of their respective polities. 

As Kgosi Tshekedi of the Bangwato and Kgosi Bathoen II of the Bangwaketse had 

shown above, the village was the center of the Tswana life. It was the social space where 

the dikgosi exercised and maintained their power. For this reason, a cardinal rule was for 

every Tswana and subject population to reside in and be part of a village whose 

formation and existence had been sanctioned by the dikgosi. The village could belong to 

any of the categories discussed above.  Although people could establish temporary 

residence on their masimo (farmland) for ploughing and harvesting, they were 

customarily obliged to return to their associated villages after the cropping season. It was 
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usually during the periods between agricultural cycles that the villages were at their 

fullest and when social and political activities peaked. The power to regulate and control 

the settlement pattern of the Tswana and their subject populations was one area that the 

dikgosi vigorously defended up till the end of the colonial period. Kgosi Kgari II (1931-

1962) for example, was said to have still insisted that Molepolole residents come back to 

the village after the cropping season to maintain their houses and compounds (Silitshena 

p. 159). Unfortunately, Kgosi Kgari’s reign coincided with the period when the 

subversion of the authority of the dikgosi in some areas also manifested themselves in 

their diminished power over specific arena as the enforcement of the customary 

settlement practice. During this period through the end of the colonial period, increasing 

number of people settled permanently at their farmlands in defiance of the customary 

practice and entreaties of the dikgosi. 

 The acceleration in the rate at which people settled permanently at the farmlands 

parallels the rate at which the influence of the dikgosi spiraled downward as the 

independence of the country approached. The independence of Botswana in 1966 was a 

momentous event in the history of the country. Beyond the very important issue of 

attaining a self-governing status, the independence was important in the new political 

dispensation that the new nation-state embraced. Immediately after the end of the World 

War II in 1945, Britain responded to the anti-colonial sentiments both in their colonies 

and at the international level be setting into motion a process that would eventually grant 

their colonies self rule. In the former Bechuanaland Protectorate, the small but growing 

number of people with formal education obtained from both the mission schools in the 
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Protectorate and outside it, mostly in South Africa, in alliance with the merchants and the 

wealthy farmers on one hand, and the traditional political institutions which the colonial 

state had used through the system of ‘indirect rule’ emerged as the two main groups that 

wanted to succeed the departing colonial administration. In fact, as Molutsi (1991) 

argued, “The chiefs who had for many years been the main link and line of contact 

between the people and the colonial state under the “indirect rule system,” considered 

themselves legitimate inheriters of state power” (1991:  6). Unknown to the Dikgosi 

institution, the colonial state had their own design and vision for the post-colonial state 

complete with both a political system and those who would operate it, neither of which 

favored the traditional institution. While Britain had decided on multi-party democracy in 

general as a political system for her colonies as they transitioned into self-governing 

territories, no conscious attempt was made for the development of political parties. 

Rather, the colonial administration in most colonies identified and groomed some 

members of the educated elite that they wished to hand-over the new nation states. In the 

case of Botswana, Picard had argued that there was a “gradual ‘cooptation’ of the 

intellectual nationalists so that by 1961 [five years before independence] they had 

become a de facto government in embryo. In fact, it might be argued that the future ruling 

elites in Botswana had no reason to invest time and effort in the formation of a political 

party until they were challenged by other political movements which were a potential 

threat to the hegemony of Bechuanaland’s embryo political coalition” (1985: 16). 

 In line with the wishes of the Protectorate administration, Botswana attained 

independence on September 30 1966 within the framework of a multi-party democratic 
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state (Molomo and Mokopakgosi 1991) led by the educated elites and their allies. In the 

new political dispensation, the relevance of the Dikgosi institution was limited to the 

advisory body of the House of Chiefs. For the Dikgosi institution therefore, 1966 was a 

watershed in its history as it reached a new low in the weakening of its authority and 

influence that began with the establishment of the Protectorate in 1885. The “partnership” 

that the colonial administration had provided the Dikgosi institution under the indirect 

rule system came to an end at independence as the new administration moved quickly to 

democratize institutions of governance at all levels.  

Perhaps, the most radical move of the new administration to wrest power from the 

dikgosi was the introduction of the Tribal Land Act of 1968. In 1968, by an Act of the 

Parliament, the government enacted the Tribal Land Act. The essential feature of this 

legislation was the establishment of the Land Boards as the trustees and custodian of 

what is termed ‘Tribal’ lands. In line with the objective of modernizing the land 

allocation system through democratization, some members of each board are to be 

elected at Kgotla meetings organized by the Tribal administrations while the remaining 

members are to be appointed by the Minister in charge of land. The appointed members 

are to be drawn from the various local and national government agencies that are active 

in the Districts.  Sections 9 and 10 of this Act (as amended in 1993) established the Land 

Boards as a “body corporate capable of suing and being sued in its own name” with the “ 

power to do anything and enter into any transaction which in its own opinion is 

calculated to facilitate the proper discharge of any function conferred or imposed on it . . 

.” As a body corporate, a Land Board is vested with “all the rights and title to land in 
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each tribal area . . . in trust for the benefit and advantage of the citizens of Botswana of 

that area and for the purpose of promoting the economic and social development of all 

peoples of Botswana.”   

This provision of the Act effectively, with the commencement of the act in 1970, 

removed the Chiefs as the custodians and trustees of land for their subjects. Since the 

administration of land had served as the sub-structure of the dikgosi’s authority, the 

Tribal Land Act stripped the institution of the residual power that had survived the assault 

of the preceding eight decades. Unexpectedly, the legislation reverberated throughout the 

nation and had immediate effect.  In fact, although the new land law did not come into 

effect until two years later, the substance of the law had become a part of political life 

right from when the government first mooted the idea in 1966. An aspect of life where 

the law had an immediate and probably, unintended consequences is in settlement 

patterns. Prior to the promulgation of the law, the Dikgosi institution had been able to 

enforce conformity to the village life which had been central to the baTswana social life. 

The village was not only an arena for social interaction, it was also the platform for the 

exercise of power by the dikgosi. The vigorous defense of the village life by dikgosi 

Tshekedi of the Bangwato and Bathoen II of the Ngwaketese referenced above was only 

matched by the tenacity with which the dikgosi enforced the residency requirement in the 

village. While people could temporarily relocate to their farmlands during the cropping 

season that lasts from between three to six months, they must return to their villages at 

the end of the farming season to participate in its political and social life. A violation of 

this law could lead to banishment from the morafe. Hence, even with the overwhelming 
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attraction of living at the farmlands, the Tswana under the coercive of the dikgosi only 

spent as much time at the lands to the extent that was permissible by the laws and 

authorities. In the case of migrant labor to the mines in South Africa, the Dikgosi was 

able to enforce the residency requirement of their subjects through the influence on the 

terms of contracts with recruiting agencies (Taylor 1978 and 1990). 

 Before the Tribal Land Act was passed in 1968, it was clear that the dikgosi 

institution had lost some of its regulatory power over the village life of their subjects. 

This loss did not come from any specific law that curbed the power of the dikgosi in this 

respect but rather, the loss came as ancillas to the losses from other policies or 

restructuring that impacted the Dikgosi institution. In Table I, the increase in the number 

of heads of households that had moved to and settled permanently at the lands (a term 

that is used for the farmlands or masimo, and cattlepost or moraka) from 1950 through 

the time of independence in 1996 is indicative of the declining power of the Dikgosi 

institution and its ability to enforce the customary residency requirement in the village. 

 If the attainment of independence and the ascendancy of the educated elite into 

power exacerbated the general declining fortunes of the Dikgosi institution, the Tribal 

Land Act effectively and totally ended the residual influence over the settlement behavior 

of their subjects. The loss of this particular power of the dikgosi is evident in the 

explosion in the number of heads of households that migrated permanently to the lands 

starting from 1966 when the Land act was first mooted through five years into the 

implementation of the law in 1975. A pertinent question that may be asked at this point is 

in what ways has the Tribal Land Act impacted the settlement patterns and lives of the 



 

                                          

221

peoples of Botswana? The remaining discussion on land reform and settlement will 

attempt to answer this question. 

 Beside the rivalry between the educated elite and the traditional authority that 

characterized the politics of the last three decades of colonial rule and the struggle of the 

former to assert its authority after independence, the various government policies and 

specific legal instruments that were created were usually defined within the framework of 

modernization, democratization, and development. The Tribal Land Act was an exception 

to these broad intentions of the government. The reforms in land administration that the 

Act entailed were meant to achieve all of these government goals by doing away with the 

perceived ‘undemocratic’ system of land administration that the customary system 

represented. As discussed above, the key feature of this reform is the transfer of all 

powers relating land administration previously vested in a chief and his subordinates to 

the Land Board. This provision of the Act effectively, with the commencement of the act 

in 1970, removed the Chiefs as the custodians and trustees of land for their subjects. 

 While there is a tendency to regard this law as yet another jab at the Dikgosi 

institution, its implication on several specific aspects of baTswana life is far-reaching. 

The law not only took away the specific control which the Dikgosi institution had over 

land, but beyond that, took with it other secondary powers that derive from this principal 

responsibility. With respect to settlement, the Tribal Land Act divested the Dikgosi 

institution of the powers which they had hitherto used to control the social and spatial 

organization of their subjects. The bundle of land rights that existed in the customary land 

tenure represent a complex web of relationships and inter-connectedness whereby the 
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social and political organization of the morafe is maintained. As the ultimate authority in 

land matters, the dikgosi manipulated these rights not only to insure a maximum social 

and political cohesion but at the same time, to fortify their position in the polity. As it 

was with other aspects of a citizen’s life, their place of residence in a community and the 

location of the community depended largely on the predilection of the Dikgosi. As earlier 

discussed, the choice of a site for a new community was usually made by the kgosi 

himself or under his guidance. After the Kgosi must have selected a spot for his kgotla 

which then serves as the nerve center of the new community, he apportions the 

surrounding area to the constituting wards in accordance to their hierarchy sanctioned by 

the history and tradition of the group. At the ward level, the ward head selects a spot 

within their allocated area for his kgotla and residential area for his family and then 

allocates family groups their own lands in accordance to the customary ranking that each 

enjoys. This social organization of space is then replicated at the family group level. 

Thus, an individual and family could only build their lolwapa and kgotla in an area that 

has been sanctioned by the recognized authority of their social and political unit. Ward 

and family members were therefore expected to build and live in apportioned areas as 

social units. As earlier discussed, the Dikgosi also had the power to reconstitute and 

create new wards. In such instances that abound in the history of the baKwena, the 

Dikgosi moved family units and groups from their consanguineous wards into newly 

created wards comprising of non-blood relations (Okihiro 2000: 1-25). 

 The same control which the Dikgosi wielded over the area in which a family 

could reside within the capital of a morafe also extended to the other communities under 
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his jurisdiction as well as the emergence of new settlements. In the Bakgalagadi 

settlements that came under the control of the baKwena and the resource and refugee 

villages that sprung up in the territory claimed by the baKwena, the baKwena Kgosi 

exercised no less control over the residency of these subjects. In these communities, the 

customs and traditions of the baKwena on the social organization of space were enforced 

by the subordinate authorities in situ. Some of these subordinate authorities might have 

been appointed by the baKwena Kgosi as in the case of the resource villages and the 

Bakgalagadi communities or the dikgosi of the refugee groups who nevertheless 

acknowledge the authority of the baKwena Kgosi in their respective communities. 

 It was precisely this dikgosi influence over the location of individual residences 

and the emergence of new settlements that the Tribal Land Act of 1968 ended. With this 

Act, the Land Board became the statutory body charged with allocating land for 

residency, cultivation, and later grazing under the Tribal Land Grazing Policy of 1975. 

There are several features under the new land law that ended the influence of the dikgosi 

and the subordinate traditional authorities on the settlement life in Kweneng District and 

the rest of Botswana. First, by investing in the Land Boards of each District the power to 

allocate land in their jurisdiction to citizens and non-citizens alike, the dikgosi and the 

subordinate traditional authorities lost that leverage that they have over the spatial 

organization of their subjects. Without any regard to kinship groupings, individuals, as 

citizens of Botswana, could apply for plots of land for residential purposes. Second, 

under the new law, land allocation for whatever purpose is made to individuals as 

opposed to the block allocation to wards and family groups under the old regime. Third, 
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the feature that is closely related to the one above is that allocations of land for residential 

purposes were now to be made for “the benefit and advantage of the citizens of Botswana 

and for the purpose of promoting the economic and social development of all the peoples 

of Botswana” (Tribal Land [Amendment] Act 1993, Section 10). Under the customary 

system, land allocation for residential purpose, for example, was made on the basis of 

ward or family affiliation. Except in cases where new wards are created from existing 

ones, this system ensures the familial affinity and consanguinity of each ward. 

 These features have singularly and in combination changed the settlement of the 

baTswana. This changing pattern can be seen in the familial heterogeneity of the newly 

developed areas of existing communities and the new settlements or communities that 

have emerged since independence. In contrast to wards that have been in existence prior 

to 1970 in long established communities, new wards or neighborhoods that have emerged 

since then have variegated characters.  This contrast can be illustrated with the 

composition of the Ntloedibe, an old ward, and Magokotswane and New Town 

neighborhoods of Molepolole. Ntloedibe ward occupies an enviable position in the 

history and tradition of Molepolole and the baKwena. The ward is inhabited by the 

descendants of Masilo, the senior son of Kgabo, the legendary progenitor of the baKwena 

of Molepolole. Although the line of Masilo lost out the customary succession right to the 

diKgosi to his younger brother, the Ntloedibe ward that formed from this line has 

maintained its traditional status among the wards of Molepolole as the most senior 

(Okihiro 2000: 26-34). This status enabled the ward to enjoy certain privileges in the 

morafe that no other ward enjoyed. Some of these privileges included exemption from 
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responsibilities and duties that symbolize subordination to the baKwena kgosi. For 

example, the Ntloedibe ward was exempt from the mandatory tax levied by and paid to 

the baKwena Kgosi. The extent of the immunity that the ward enjoyed against the 

authority of the baKwena Kgosi was such that “if Ntloedibe’s Kgosi gave refuge to 

anyone, the baKwena Kgosi at Kgosing could not legally intervene” (Okihiro 2000: 15). 

Also, in matters of state, the ward performs specific acts that underscores and affirms its 

seniority. For example, in important state events or activities such as “war or hunting, or 

in “initiation schools”, the age regiment (mophato) of Masilo chose the camp site and 

were the first to light their campfires” (Okihiro 2000: 15-16). 

 As it is with other wards that had been in existence prior to the attainment of 

independence in 1966, Ntloedibe ward has occupied its present site since the founding of 

modern day Molepolole. In fact, Ntloedibe section was said to have been settled prior to 

the founding of Molepolole, thus making it the area with the longest continuous 

habitation in the village. Today, the majority of the residents of the ward trace their 

ancestry to Masilo, its legendary founder. In a random survey of nineteen households in 

this ward, all of them claimed they could trace their family history to this ancestral figure. 

What the heads of the households surveyed did not indicate or discussed was the 

historical account of this affinity. However, these household heads showed that they 

regularly attended and participated in kgotla meetings of the ward. Equally important is 

the fact that the residents either inherited their houses from their parents or built their new 

houses on sites where their parent’s houses once stood. 
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 The filial homogeneity that exists within the Ntloedibe ward is in sharp contrast to 

the heterogeneity that exists in the new wards such as New Town. The uniqueness of this 

section of Molepolole is indicated by its name. New Town is not only indicative of the 

part of the village where growth is taking place but a new neighborhood that is cast in a 

new mould. The New Town emerged in the early 1970s not as a new ward in the mold of 

older sections of Molepolole but as an amalgam of the new independent households that 

established themselves on the eastern periphery of the community along the main road 

leading out to Gaborone. Unlike households in the older wards, residents of the new ward 

sought and received allocation for their residential plots from the Kweneng Land Board 

which the Tribal Land Act (1968) had empowered to administer ‘tribal’ land in the 

district. Coincidentally, the earliest of the households surveyed in the ward to establish 

residency in this ward did so in 1970, the same year that the Tribal Land Act became 

effective. 

 The New Town ward clearly epitomizes the changes that the new Tribal Land Act 

has brought to the settlement pattern of the baTswana. These changes can be seen in the 

contrast of New in the areas of physical layout, the social cum spatial constitution and the 

forms of residences that are built. First, the physical arrangement of houses and 

compounds in New Town is in sharp contrast to those of the older and ‘traditional’ wards. 

A cursory examination of the map of Molepolole, and better still, a casual walk around 

the community will reveal the discrepancy in the layout of the houses and compounds 

between the two. The older wards have a density and compactness of built up space as a 

result of each family group and ward having expanded to use up their allotted residential 
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plot. In most of these wards and older parts of the village, the existing open spaces are 

either motor roads or paths that are essential for human and vehicular movement around 

the community. The compactness and high density of buildings in the older sections is 

not just as a result of the growth in population over the years. Rather, the closeness of the 

lolwapa, compounds, and wards is the outcome of a deliberate policy of the traditional 

authority at the different social levels of family-group and ward to ensure social cohesion 

and political hegemony. Although each of the social units were allocated more residential 

plots than their immediate needs, the allowance for growth within each allocated portion 

was such that they were used up within two or three generations. Even with the 

recognized need for allocation of excess land to meet future growth within each unit, 

such need is reconciled with the need for compactness that ensures social fusion and 

platform for the exercise of political power. 

  From the time of the establishment of the Bechuanaland Protectorate through the 

attainment of independence in 1966, the traditional authorities had slowly but 

increasingly lost power first to the colonial administration and later to the self-governing 

authority. At independence, sovereignty was not only vested in the elected government, 

but the arena for the exercise of this power also moved from the village settings of the 

merafe to the nation state. As all powers, including the administration of land had now 

been vested in the nation-state, the hitherto existing system of allocating residential land 

along social-political groupings based on kinship relationships thereafter became extinct. 

In the place of the customary system of allocation is the new system of allocating 

residential plots to applicants in areas of their choice. This process starts with the 
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applicant identifying a plot that they wanted, and then formally requesting for that plot 

from the Land Board. After ensuring that the plot in question has not been previously 

allocated, the Land Board will then proceed to allocate the plot to the applicant. A 

consequence of the new allocation system as well as a tendency that has characterized the 

spatial organization of the newly developed areas of Molepolole such as New Town is for 

residents to live far away from one another. The individualism that characterizes modern 

society is being buoyed by the new land allocation system that gives the individual or a 

household the control over where to live. The closeness of buildings in the older wards 

contrast sharply with the distance between houses and compounds in New Town and the 

periphery of the village where most of the new developments are taking place. While the 

compound system or lolwapa dominate the older wards, majority of the developments in 

New Town are single-family unit dwellings. The preponderance of single-family 

structures in New Town cannot be explained by the land reform alone. Neither could the 

reform be completely absolved. To a large extent, the social engineering of the baTswana 

society and the transformation that colonialism accomplished in the course of 

incorporating the region into the western capitalist orbit struck at the heart of the social 

and political organization of the Tswana societies. The new social order that colonialism 

enthroned favored private property and individualism. Heller (1999) referred to these two 

periods or social orders as pre-modern and modern. Elaborating on these two she wrote: 

The dividing line between the pre-modern and the modern ways of social 
arrangement emerges from the essentially different ways in which social positions 
are distributed, or the “labor” (function) is socially divided . . . In the pre-modern 
social arrangement, the social functions that men and women perform are mostly 
determined by the social position allocated to them in the hierarchy of social 
stratification at the time of their birth. Contrarily, in the modern social 
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arrangement the position that men and women occupy in the hierarchy of 
stratification is acquired (in the main) by them, through their performance and the 
exercise of their abilities in fulfilling specific functions in specific institutions 
(p.50). 
 

Thus, by the time of independence in 1966, the baTswana society had witnessed 

tremendous transformations that on one hand had weakened the traditional institutions 

that maintained social cohesion and group identity, to on the other hand, the emergence 

of individualism. In the face of the breakdown of the old order, the battered but still 

surviving Dikgosi institution still had under its the responsibility for land administration. 

This authority thus remained the last vestige of traditional control over the expression of 

the individual’s freedom with regard to where they can live and for how long. The Tribal 

Land Act of 1968 thus gave the individual significant liberation from the localization, 

particularization and kinship determinism in residency that the old order imposed. With 

the new law, individuals or households could now decide on what site or part of a 

community or what community would best meet their residential needs. 

 Closely linked to the fallout in the physical layout of the New Town is its social 

map. Unlike the localization of kin members in specific areas of the older wards, New 

Town is a mosaic of households with different family-group and ward affiliations. Of the 

six households surveyed in this ward, no two contiguous households belonged to the 

same traditional wards of Molepolole. Not unexpectedly, there is no kgotla for New 

Town as against the kgotla that anchored political life in the older wards. A few of the 

residents surveyed and informally interacted with claimed that they occasionally attended 

kgotla meetings of the wards that they are customarily affiliated with. The heterogeneity 

of New Town and the other areas in the outskirt of Molepolole has been exacerbated by 
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the 1993 amendment to the Tribal Land Act which now empowers the Land Boards to 

allocate land to any citizen of Botswana as against the original stipulation of “tribesmen” 

of the area where they have jurisdiction. Consequently, new sections of Tswana 

communities such as New Town of Molepolole now have residents who may not have 

been Molepolole natives, but may not even be a baKwena in the first place.  

 The Tribal Land Act, as the anchor of the government’s reform of land 

administration, has impacted the settlement pattern in Botswana in more than diversifying 

the kinship composition of the peripheral areas of villages. A more discernible effect is 

the explosive growth in the number of settlements. While there has been a phenomenal 

increase in the number of settlements since the law came into effect, this phenomenon is 

a continuation of the trend that started towards the end of the colonial period. In the 

course of the transition to self-government, the colonial administration not only favored 

the elites over the dikgosi, the two contenders for power in the post-independent state, but 

policies were put in place that curtailed the powers of the former in the colony. These 

policies singularly and collectively not only adversely impacted the Dikgosi institution’s 

struggle with the emerging political class for power but also, and most importantly, 

eroded significant aspects of their traditional authority. An indication of the waning 

power of the Dikgosi institution was the gradual loss of control over the settlement life of 

their subjects. In a study of the origin of the villages Mmamarobole, Ditshukudu, and 

Medie along the Molepolole and Lentsweletau road, Silitshena (1976) has revealed how 

this trend has become apparent by 1950. Of all the household heads that were surveyed in 

1976, about 6% of them had moved out of Molepolole and settled permanently in these 
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former farmlands. Between 1951 and 1955, about 4.24% had moved to these settlements. 

This figure almost tripled between 1956 and 1960 when 12.01% of the households had 

moved permanently to their farmlands. The years between 1961 and 1965 saw a slight 

increase over the preceding period with about 13.07% moving into these settlements. The 

actions of all these households that had moved permanently into these settlements were 

not only against the customary mandatory village life but flagrant disobedience of Kgosi 

Kgari Sechele II (1931-1962) who relentlessly fought to protect the village life. The 

increasing number of people who settled permanently at the farmlands up to the eve of 

independence in 1966 is inversely correlated to the dwindling authority of the dikgosi. 

 The trend above continued into the post-independent period. Upon the attainment 

of independence and state power transferred to the new political class, the new 

government was confronted with two challenges, namely, the consolidation of their 

power against the rival political class of the Dikgosi and delivering on the hopes of 

independence. The first challenge can be regarded as a fight for the survival of the new 

ruling elite. Since the new ruling class had competed against the dikgosi for power, it was 

not unexpected that the former will initiate reforms that will consolidate its power against 

the later. However, the massive and popular following which the Dikgosi institution still 

enjoyed after independence was such that it will be suicidal for the ruling elite to enact 

policies and reforms that could be interpreted as a challenge to the “traditional” 

authorities. To avoid this political pitfall, the new government framed its policies and 

reform agenda aimed at consolidating its power as those meant to meet the challenges of 

development that the new nation state faced (Morrison 1993; Harvey and Lewis, Jr. 1990: 
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15-27). In the case of the Tribal Land Act, the rationale for the law is encapsulated in the 

statutory function of the Land Board to hold the land “in trust for the benefit and 

advantage of the citizens of Botswana and for the purpose of promoting the economic and 

social development of all the peoples of Botswana” (schedule 10, Tribal Land Act). Thus, 

even though the government rationalized the land law as part of its overall development 

strategy, its purpose can best be understood within the framework of the ruling elites to 

consolidate their power. While the development goal of the land law can best be regarded 

as conjectural, speculative, and futuristic, it was very clear from the beginning that its 

impact on traditional authorities will be definitive and immediate. Although the law was 

passed in 1968 and came into effect two years later, the citizenry knew it was fait 

accompli the moment the government mooted the idea in 1966. From 1966 therefore, 

citizens were empowered and emboldened in the increasing defiance of the Dikgosi 

institution on land use. Nowhere is this defiance more apparent than in the emergence of 

new permanent settlements.   

 Very few areas of baTswana’s ways of life have witnessed as much growth as 

settlements since independence in 1966. Seasonal settlements that were occupied only 

during the cropping season not only became permanent settlements but new settlements 

came into being. The first indication of this trend came with the national census of 1971. 

In the preceding national headcount of 1964 when the traditional authorities still 

exercised oversight power over settlements (and people were counted and associated with 

their village of allegiance), 350 villages and enumeration areas were reported. Unlike the 

1964 census in which the government’s interest in the exercise was limited to the total 
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number of people in the country, that of 1971 was interested in the additional information 

on the spatial distribution of the population as well. The exercise was held in August 

through September, an agricultural off-season when people would normally be found in 

homes they consider as their permanent residence. As against the 350 enumeration areas 

of 1964, the tally for the 1971 exercise was 848 (Crone 1972: 31). While it is not clear if 

the spatial unit of delimitation used in both censuses was settlements, it be de jure or de 

facto, one would still have expected the enumeration area for the 1971 census to be 

comparable to the 1964 figure if the political conditions and the administrative system of 

control over settlements were still the same. However, this was not the case. Not only has 

the country become independent and state power transferred to the new elites, the powers 

of the Dikgosi that customarily manage settlements had waned. The Tribal Land Act 

effectively stripped them of their authority to manage growth in the existing settlements 

as well as the emergence of new ones. With the dismantling of the traditional control over 

old and new settlements and the absence of any alternate system, the needs and 

aspirations of individuals then emerged as the driving force in the emergence of new 

settlements and the shaping of existing ones.  Commenting on the causal relationship 

between the abrogation of chiefly control over land use and settlement changes, 

Silitshena (1983) has argued that  

“the curbing of the powers of the chiefs by the independent government was not a 
sufficient cause of permanent migration to the lands as such. Rather as already 
pointed out, it created a situation in which people could behave in a way they felt 
was rational. The most important reason for settling at the lands was in order to be 
near the lands and livestock. However, the desire to be near the fields must always 
have been there but for as long as the chiefs disallowed the practice of living at 
the lands, it was not possible” (pp 53-54). 
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The phenomenal growth in the number of settlements or enumeration areas 

recorded in the inter-censal period of 1964-1971 is echoed in the research of Silitshena 

(1983) in Kweneng District. Silitshena observed that there was 110.8% increase in the 

number of household heads that moved permanently to the settlements of Mmamarobole, 

Ditshukudu, and Medie in the period between 1966 and 1970 over the period between 

1961 and 1965. This statistics for these villages parallels the national average of 113.7% 

increase recorded for the inter-censal period of 1974 and 1971. While this trend was 

initially ignored or even regarded as the aftermath of democratization and liberalization 

of the Botswana society (developments regarded as positive and progressive), by the 

second decade into independence, the national fad had come to be seen in a different 

light. Rather than been looked at as a dividend of democracy and a positive development 

in itself, the mushrooming of settlements was now seen as a serious challenge to 

development. The final tallies from the two consecutive census exercises of August 1991 

and August 2001 shed further light on changes in settlement life in Kweneng District. 

The appropriateness of the two exercises in measuring the changes in the settlement 

pattern in Kweneng district and the national level stems from the use of the same 

operational definition for a settlement. In ‘tribal’ territories, such as Kweneng District, 

the authorities recognize two categories of settlement, namely, a village and ‘land’. The 

Central Statistics Office (CSO) in its reports on the 1991 and 2001 national headcounts 

defined and differentiated between a village and a census locality, the two smallest 

discrete enumeration units. In these reports, a descriptive working definition of a village 

is given in the following manner: 
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Although there is no official definition of a village, the Census Office retained the 
status of village for all settlements officially designated as such jointly by the 
Tribal Authority, District Administration, and the District Council. 
Population size alone is not sufficient criterion to classify a settlement as a 
village.  
 
However, a village is usually typified by the presence of a tribal authority (a 
Chief, a Tribal Authority, Chief’s Representative or Headman) and availability of 
certain facilities such as schools, clinics or health centres, tribal administration 
offices, Botswana Police offices, water reticulation, etc. 
 

The Census Office gave the following description for a locality: 

For census purposes, a locality is defined as any settlement with a name and 
identifiable boundaries. Any locality – lands area, cattle-post, or freehold farms 
whose residents pay allegiance (settlement of disputes, provision of social 
functions, etc) to a named village is regarded as an associated locality to that 
village. 
 

Although over 90% of the discrete localities that served as enumeration areas in both the 

1991 and 2001 censuses are Masimo (farmlands) or Moraka (cattle-posts) or a mixture of 

the two, these areas are regarded, for all intents and purposes, as settlements. This is more 

so when it is realized that inhabitants of these localities live there for more than the 

maximum length of time needed for normal agricultural work. For these people, 

farmlands or cattle-posts have become their primary place of residence while their 

villages with which they are customarily affiliated have been relegated to a secondary 

status. 

The 2001 census result has shown that the proliferation of settlements in Botswana has 

not abated. In addition to the unleashing of the hold of the Dikgosi institution on land 

administration by the Tribal Land Act, other aspects of the law in one way or the other 

have impacted settlement pattern in Botswana. Part IV of the Tribal Land Act provides 
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for the granting of land rights and tenure under Common Law to citizens and non-citizens 

(with the consent of the Minister in charge of land for the later category of people) for 

horticultural and agricultural purposes. This provision for Common Law tenure has been 

boosted by the Tribal Land Grazing Policy of 1975 which allows commercial ranching on 

Tribal territories. Together, these policies have created an avenue for further explosion in 

the number of settlements in Botswana. The commercial farms and ranches that have 

developed have spurred what has become known as farmstead settlements. These are 

settlements for hired farm workers. The results from the 199 and 2001 national 

headcounts will be used to illustrate these changes in the settlement patterns in Kweneng. 

 While the number of settlements in Botswana continued to increase over the inter-

censal period of 1991-2001, the increase was at a decreasing rate compared to that 

recorded between the 1964 and 1971 headcounts. In Kweneng District, the number of 

settlements rose by 25% from 693 in 1991 to 866 in 2001. This trend can be largely 

explained by the freedom of individuals to decide on where they want to settle that 

accompanied the Tribal Land Act. As overbearing as the Tribal Land Act may be in 

accounting for the general increase in the total number of settlements, this Law alone 

cannot explain the nuances of this trend. Such subtlelities in the settlement changes 

include the changes within the various settlement categories. 

The Botswana National Settlement Policy adopted in 1998 (this will be discussed 

in detail below), for planning purposes, defines a settlement “as a place for human 

habitation with at least three households” (p.7). With a national average of about five 

people per household (based on the 1991 Census), the policy adopted fifteen as the 
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minimum population for a settled area to be recognized by the government as a 

settlement. The policy also identifies five settlement types in Botswana, namely, 

seasonally changing settlements, farmstead settlements, Dispersed Homestead 

settlements, Villages, and Townships/Cities. Out of these, only the first four categories 

are relevant to Kweneng District as none of the settlements in the district have a 

designation of a town. These four types can be collapsed into three, namely, Dispersed 

Homesteads, Farmsteads, and Villages. Of these three categories, the Dispersed 

Homestead settlements are the most prevalent. This settlement type is defined as “the 

pattern of settlement in which households occupy the land permanently for residential, 

pastoral, and arable purposes” (National Settlement Policy, 1998, Section 2.5.2c). The 

length of occupation that will qualify as permanent here is that which goes beyond the 

maximum period of residency that is needed for pastoral or arable activities at any one 

season. With this operational definition, there were 644 of this settlement category in 

Kweneng District recorded by the 1991 Census. By 2001, this number has increased by 

22.05% to 786. The increase in the number of these settlements between 1991 and 2001 

could be attributed to the dismantling of the administrative system of control which the 

Dikgosi exercised over the settlement life of their subjects. This cause was partially 

acknowledged by the government in the National Settlement Policy when it declared that: 

The administrative system of controlling the establishment and growth of 
settlements has changed fundamentally since independence. The District Councils 
Act, Tribal Land Act and other legislations have weakened the power of the 
Traditional Authority, especially their ability to compel people to settle in 
predetermined locations. This has resulted in more freedom to individuals to settle 
where they wish (National Settlement Policy 1998, Section 2.7.1a, pp25-26) 
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While the creation of new settlements might not have been one of the 

government’s cardinal objectives with the Tribal Land Act, this government policy 

encouraged it. The government’s acceptance and recognition of these new settlements 

was contained in the National Settlement Policy of 1998.  In this policy, the 

government’s definition of a settlement is such that sanctioned the existence of these 

communities and put them in the same pedestal as the older and larger communities. As 

distinct conglomerate of Botswana citizens, these new and small communities are seen as 

deserving of government patronage in terms of provision of social and welfare services. 

Since the residents of the new communities are not unaware of the government’s policy 

on settlement, many of the settlements have taken the initiative to embark on activities 

and projects through their Village Development Committees that will attract the attention 

of the government to their communities. Beyond this, some of these communities have 

taken the bold step of petitioning the government for the provision of services appropriate 

to their population and influence in their locality. 

The National Settlement Policy, acting in concert with the Tribal Land Act and 

the Tribal Land Grazing Policy has not only provided a conducive climate for the 

emergence of new communities, it has also helped in bolstering the status of those that 

had hitherto enjoyed the least recognition from the traditional authorities. After 

appraising the challenges of nationhood in the first decade of independence, the 

government mooted the idea of a National Settlement Policy at the beginning of the 

second decade as a panacea for the uneven development in the country. The 

concentration of government attention and development efforts on Gaborone and, to a 
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lesser extent, Francis Town was matched by the massive immigration into these towns 

from the rural areas. The National Settlement Policy was thus conceived as a “framework 

which would guide and encourage equitable distribution of investment in order to achieve 

a spatially balanced development across the whole country. To this end, “investment in 

trained manpower and financial resources would therefore be distributed in such a way 

that reflects the settlements’ function, size in population, economic potential, level of 

infrastructure and role as service centres to surrounding areas” (Government Paper No 2 

0f 1998, Section 1.1.20) 

As with settlements in general in which 15 people or three households was 

adopted as the benchmark figure, the National Settlement Policy also adopted 500 as the 

minimum number for a settlement to be categorized as a village. The policy also 

recognized a lesser number of 250 for the people in the remote areas (Remote Area 

Dwellers). With the passage of the policy by the National Assembly on 3rd August 1998, 

the official classification of many settlements in Botswana changed. Communities with 

more than 500 people but which had up till then been regarded as the “lands” became 

villages. With this new status, these communities now had the privilege of selecting one 

of them to the office of the Head of Arbitration or having a Chief’s Representative. Each 

of the communities with the status of a village thenceforth, served as a service center for 

the neighboring settlements with lesser population. The 1991 Population and Housing 

Census showed that Kweneng District had 32 communities that were officially classified 

as villages. By the 2001 census, this number had increased by 40.63% to 45 (Table 5.4). 
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Table 5.4: Classification of Kweneng District Communities in 1991 and 2001 

Original Villages (1991) New Villages (2001) 
Boatlaname Ditshukudu 

Botlhapatlou Gakgatla 

Dutlwe Kaudwane 

Gabane Kgope 

Hatsalatladi Kotolaname 

Khudumelapye Kubung 

Kopong Kweneng 

Kumakwane Losilakgokong 

Lentsweletau Malwelwe 

Lephephe Mmanoko 

Letlhakeng Mogonomo 

Maboane Sesung 

Magagarape Sorilatholo 

Mahelwe  

Mantshwabisi  

Metsimothaba  

Mmopane  

Mogoditshane  

Molepolole  

Monwane  

Motokwe  

Moshaweng  

Ngware  

Salajwe  

Shadishadi  

Sojwe  

Takatokwane  

Thamaga  

Tsetseng  

Tswaane  
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Illustration 5.2: Kweneng District Settlement Hierarchy, 1991 and 2001. 
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It must be emphasized that while a few of the settlements that became re-

classified as villages in 2001 had actually increased in size over the previous ten years, 

the majority of them actually experienced a population decline as indicated in the table 

below.  

Table 5.5: Population figures of New Villages for 1991 and 2001 

    1991    2001 

Gakgatla   713    211    

Mmanoko   505    763 

Kubung   653    615 

Losilakgokong  323    294 

Kgobe    843    507 

Mogonono   240    201 

Kweneng   194    415 

Ditshukudu   424    89 

Sesung    774    1281 

Sorilatholo   89    472 

Kotolaname   365    278 

Kaudwane   -    551 

Malwelwe   794    930 

 

Sources: Republic of Botswana. 1991. Population of Towns, Villages and 

Associated Localities in  August 1991. Gaborone: Central Statistics Office 

 
Republic of Botswana. 2001. Population of Towns, Villages and 
Associated Localities in     August 2001. Gaborone: Central Statistics 
Office 



 

                                          

243

From the Table 5.5  above, it could be seen that the 2001 population figures for 

Gakgatla, Kubung, Losilakgokong, Kgobe, Ditshukudu, and Kotolamane fell from their 

1991 levels. In fact, that of Gakgatla, Mogono, and Ditshukudu fell below the threshold 

of the minimum number of 250 for even the Remote Area Dwellers. While the 

dismantling of the traditional authority’s control over settlement have aided some of the 

new villages with increasing population to reach the size of a village as defined in the 

National Settlement Policy, the same cannot be said of those new villages that have 

witnessed decreasing number over the past decade. Rather, the village status of these 

communities such as Gakgatla with 211, Mogonono with 201, and Ditshukudu with 89 is 

a result of the government’s determination to use them as service points for their 

localities. 

 Farmstead settlements more than any settlement category has witnessed the fastest 

growth over the past two decades. These settlements, which are found freehold farms 

have emerged to cater to the housing needs of hired labor for commercial farms and 

ranches that are increasingly been established in the Kweneng District. Over the inter-

censal period of 1991-2001, farmstead settlements witnessed an astronomical increase of 

about 106%. In the 1991 Population and Housing Census, 17 of this category of 

settlements were recorded. This figure more than doubled in the 2001 Census to 35. 

Although the Tribal Land Act in some way aided the emergence of these farmstead 

settlements, a stronger support came from the Tribal Land Grazing Policy (TLGP) of 

1975. The TLGP together with the Tribal Land Act represent the most radical laws in 

post-independent Botswana that anchor the land use and tenure reforms that the 
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government has embarked upon. In some way, the TLGP is an outgrowth of the earlier 

Tribal Land Act. The essential feature of this legislation is the carving out of land from 

the ‘Tribal” territories that will be used exclusively for commercial farming. Even though 

the commercial farming areas will be in ‘Tribal’ territories, tenure rights and leases will 

be granted under common law. Sections 22 and 23 of the policy clearly defined the 

operational framework of this law thus: 

In these areas, groups and individuals will be given exclusive rights to specific 
areas of grazing land. A defined number of hectares of land will be allocated, not 
simply the use of a borehole as is now the case. Ranch development will be 
encouraged, including fencing and piping of water. 
Leases will be granted in Commercial Farming Areas and land in those areas will 
cease to be held in the traditional way. Rents will be payable to the local 
authorities in return for the exclusive rights given in the lease. 

 

Like the Tribal Land Act, the TLGP was framed as a development strategy that will 

ensure “grazing control, better range management and increased productivity possible” 

(Section 20a). In fact, when the policy was launched, it was anticipated that the new 

system of tenure will more than double the output and profit from cattle. In anticipation 

of this enhanced productivity, the Kweneng Land Board in 1980 demarcated 24 

commercial ranches in the south central part bordering the villages of Dutlwe to the 

north, Motokwe to the west and Moshaweng to the east. Eleven other commercial 

ranches were demarcated in the northern part of the District between the villages of 

Sojwe to the east and Ngware to the west. By 2001, about 2,250 square kilometers  of 

Kweneng District’s 38,123 square kilometers  have come under commercial farming 

(Kweneng District Settlement Policy, 2002). One unanticipated result (and if anticipated, 

was never stated as a goal) of the TLGP is its potential impact on settlement life and 
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pattern in the country. In 1991, 17 settlements were documented by the Central Statistics 

Office based on the population and housing census of that year as a spin-off of 

commercial farming and ranching in Kweneng. By 2001, this figure has more than 

doubled to 35. The residents of these communities are taking advantage of the 

employment opportunities that the farms offer. Since these ranches and farms are usually 

located significant distance from the traditional villages, on-site permanent settlement 

becomes an attractive option for these workers.  
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CHAPTER SIX 

LAND REFORMS AND SOCIAL TRANSFORMATION: 

CONFLICT RESOLUTION AND ADMINISTRATION OF JUSTICE. 

 

 

a) Introduction. 

The constellation of government policies aimed at reforming land use and tenure in 

Botswana since independence have produced outcomes that went beyond the issues and 

problems that informed those actions in the first instance. Such reverberating effects and 

shocks felt in non-land matters should not be unexpected because of the centrality of land 

in the life of the peoples of Botswana – sources of livelihood, measure and storage of 

wealth, basis of chiefly power, the base of a social superstructure, etc. thus any policy 

aimed at changing any aspect of the complex web of relationships that has developed 

around land is bound to send shock-waves to every other aspect of the people’s lives. 

Major land reforms in Botswana that changed the allocation mechanism, tenure, and land 

use patterns have precisely such impacts. These changes not only dislocated the 

seemingly settled pattern in these areas, but also created a new system for resolving 

conflicts that develop therefrom. This chapter will focus on the systems of adjudication in 

land matters that accompanied these changes or evolved in response to these changes. 

Before a discussion of the new mechanism for conflict resolution in land matters is made, 

it will be pertinent at this point to briefly discuss the traditional system of justice that was 

in use. 
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 In Chapter 2 of this work, I discussed the Tswana customary land tenure practice 

and historical land use patterns for the purpose of appreciating the changes that the land 

reforms have accomplished. While the baTswana proper might have been, in numbers, 

minorities in their various polities, their political hegemony in the region ensured the 

ascendancy of their norm over and above all other groups inhabiting the region. Thus, in 

the baKwena morafe, their tenurial practice, which was not significantly different from 

that practiced by the other Tswana groups, became the enshrined system. Customary land 

tenure and land use practices among the baKwena were intrinsically linked to their social 

and political organization. As a centralized polity, the morafe is embodied in the person 

of the Kgosi and the Dikgosi institution. He is the soul and guardian of the state as 

evident in the Tswana saying “Kgosi ke modisa wa morafe” (the chief is the herdsman of 

the state) (Schapera 1994: 68). To the extent that he is regarded as the herdsman of the 

state, his role regarding land can be described as a custodian who holds land in trust for 

all the members of the group including generations yet unborn and those that have 

passed. Since “Nothing of any importance can be done without his knowledge and 

authority” as Schapera argued, it is his duty on land matters to “control the distribution 

and use of residential, arable, and grazing land, and regulate agricultural, pastoral, 

hunting, trading, and other economic activities” (1994: 69). It is perhaps this control over 

the allocation and use of land which provides the most powerful singular platform for the 

power and authority of the Kgosi in the morafe. The power of subordinate authorities 

such as Chief’s Representatives, headmen, and ward heads mimic that of the Kgosi in 
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their respective communities. These individuals constitute land authorities as delegated to 

them by the Kgosi in their localities.  

 As is with other state matters, the administration of justice was one of the 

responsibilities of the traditional authorities starting with the household head at the family 

level up to the kgotla of the Kgosi at the capital. The household head, family-group head, 

ward head, headman, Chief’s Representative, and the Kgosi, as judicial authorities, all 

presided over courts in their respective domains where disputes were settled, conflicts 

resolved, and justice dispensed. These courts have a ranking that parallels their status in 

the socio-political hierarchy of the state. The lowest of these courts, household head and 

family-group head courts were basically arbitration panels where inter-personal and intra-

family feuds and tensions were diffused. Misunderstandings and disputes between 

members of the same family group rarely proceeded beyond this court. A few unresolved 

cases from this court and cases that involve parties from different family groups were 

those that made it to the ward head’s and headman’s court. Appeals from these courts 

from both the capital (Molepolole) and the subordinate villages were those that 

eventually made it to the Kgosi’s court in the capital. 

 In perhaps the best known of his works (A Handbook of Tswana Law and 

Custom), Schapera referred to the body of cases handled in these courts as legal wrongs 

(1994: 257-278). These legal wrongs he classified into five categories, namely: 

a) Wrongs against the person (including defamation and obscene abuse, bodily 

assault, rape, homicide, infanticide and induced abortion); 
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b) Wrongs against Family Rights (including seduction of unmarried women, 

adultery, abduction); 

c) Wrongs against Property (including trespass, damage to property, theft); 

d) Offences against ‘tribal’ authorities; 

e) Sorcery and other unnatural offences (Sorcery, incest, bestiality, sodomy) 

In most of these cases, the judicial process is activated by the aggrieved party, or their 

family member, or guardian (in the case of a female) reporting the violation to the 

appropriate judicial authority (level of court). Disputes, conflicts, and legal wrongs in 

which the two parties involved belong to different family-groups or wards were usually 

heard in the kgotla of the defendant. In such cases, the plaintiff would lodge their 

complaint with the head of the defendant’s ward or group. Whenever the cases are 

scheduled for hearing, the plaintiff or their representative or guardian will narrate their 

own side of the story. This is followed by that of the defendant or their representative. 

After the plaintiff, the defendant, and the witnesses must have given their testimonies, the 

case was then opened up to the public for a general discussion following the kgotla norm. 

Speakers take turns to discuss the merits and demerits of the case based on their 

understanding of the relevant customary laws. It was only after the last person at the 

kgotla who had any contribution to make has spoken that the presiding officer would give 

his judgment. In most cases, the judgment passed by the headman or ward head reflects 

the opinion of the majority of the speakers on the case. It was not uncommon however, 

for the kgotla to be unable to reach a consensus on the case. With a ‘hung jury’ at a court, 

the plaintiff may appeal a case to a higher court or the court itself may refer the case to 
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such higher courts of appeal. The kgosi’s kgotla in Molepolole represent the final court of 

appeal in this system.  

 Rarely did cases start in the courts of headmen and even less rarely in the court of 

the Kgosi Bakwena. The few cases that were however heard for the first time at these 

higher courts were those that involved homicide, sorcery, or treason. Because of the 

seriousness attached to these crimes, these cases were promptly handled and disposed of, 

with punishments swiftly carried out. In the less serious cases that came by way of 

appeals, the procedure follows that of the lower courts. In these cases, the ward head or 

headman of the litigants first apprise the kgosi of the facts of the case and their rulings. At 

the hearing, the parties are once again expected to narrate their own sides of the story to 

the kgotla. Judgments in these cases are usually final as there would no longer be any 

opportunity for appeal or retrial. It was also not uncommon for the Kgosi Bakwena to 

refuse to hear some cases that have been previously heard in the lower courts if he was 

satisfied that the ruling of the lower was in accordance to customary law and met his 

sense of justice.  

 In the system of legal administration discussed above, litigation relating to land 

tenure rarely appeared. This was because the customary law governing tenure was one 

that gave little room for disputes. Although Schapera wrote extensively on the Tswana 

tenure practice (1936, 1938, 1943) for which he is the recognized authority on tenure in 

Botswana, the Nigerian scholar and jurist, Olawale Elias provides the framework for a 

better understanding of the rationale for the low incidents of land disputes among the 

Tswana peoples and others in Africa. On property in land, Elias (1956) wrote: 
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Thus, whereas the radical title to the land remains with the family or community, 
the individual can have, at any rate in theory, a right only to its use. In other 
words, the ownership is that of the group, and the individual member has mere 
possession. But this possession is really more than sheer physical control by the 
allottee of his allocated portion of the land; he can exclude from it strangers to the 
group as well as other group members, provided that in the latter event, he can 
show that he has committed no breach of customary rules relative to the holdings 
by group members generally [Elias additional note: Even then, the other member 
wanting to usurp the real allottee’s right must obtain the prior authorization of the 
family head (or chief as the case may be) to his intended occupation of the 
neglected piece of land] (p.163). 

 

Still on the subject of land tenure in Africa and as if to explain why very few disputes 

developed over land, Elias argued that: 

. . . But the individual members hold definitely ascertained and well-recognized 
rights within the comprehensive holding of the group. The chief is everywhere 
regarded as the symbol of the residuary, reversionary and ultimate ownership of 
all land held by a territorial community. He holds on behalf of the whole 
community in the capacity of a caretaker or trustee only; but he allocates portions 
of land to family heads according to need, and these in turn re-allocate among 
their members (p.164). 

 

The intricate relationships inherent in land ownership, allocation, use and tenure 

described above is one that gives no room for ambiguity in rights. Among the Bakwena 

and the other Tswana groups who were guided by these land tenure practices, land 

disputes and conflicts between members of the same community rarely surfaced. The 

land rights of individuals, family, family-group, ward, and community were so well 

defined and known to everyone that no one person or group can distort it. Cases of land 

of encroachment that occasionally occur were promptly resolved between the parties. 

Such trespass occurred with farmlands when some farmers took advantage of their 

neighbor’s decision not to plough their fields in any particular season to encroach on their 
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fields. Also, because of the proximity of some farmlands to designated pastures, incidents 

of cattle straying into farms and destroying crops were not uncommon. In such cases, the 

farmer may sue for compensation in the courts of the ward head, headman or the kgosi. 

Land disputes and conflicts that were more apt to break out were those between, and a 

few times, among the Tswana merafe. Some of these cases included land disputes 

between the Bakwena and the Bakgatla, the Bakwena and the Bangwaketse that were 

discussed in Chapter Two. Such land conflicts could also be an aftermath of secessions in 

which a break-away faction would lay claim to a territory and challenge their parent 

group over it. Classic examples of such cases were those between the Bakwena and the 

Bamangwato and the succession dispute between Sebele and his half brother, Kgari 

(Sillery 1965: 198-201). In such two cases, the judicial process would not have the 

capacity to resolve the conflict. Rather, the two parties concerned first applied diplomacy 

and if necessary, military confrontation as a last resort. 

 The Bakwena (and the other Tswana sub-groups’) customary law and the judicial 

process that derives from it have not been stagnant. Over time and at any point in time, 

the body of law that is termed customary law has evolved from customs, precedents, and 

proclamations or executive orders of the kgosi (Schapera 1957 and 1970). When changes 

to any aspect of the law occur, it usually affected only a minute part. More importantly, 

these changes were often reactions to a local situation or occurrence. By the beginning of 

1885, the Tswana peoples and their subject populations were to come under the greatest 

singular event to change their laws. Equally significant was the fact that the event was 

initiated from outside the Batswana territories. After a series of events relating to the 
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international competition among European countries in Africa in general and southern 

Africa in particular, the British government declared a protectorate over the region they 

called Bechuanaland on 27 January, 1885. With this declaration, the Tswana territories 

came under not only the British ‘sphere of influence’ but British criminal and civil 

jurisdiction as well. 

 The Protectorate arrangement, unlike the colony, enabled the colonial subjects to 

enjoy a greater latitude of freedom and a lesser intrusion from the dominating power. In 

the case of the Bechuanaland Protectorate, the British government was even less 

enthusiastic in establishing a colonial presence. Thus, the administrative arrangement 

devised was for the Tswana peoples to ‘continue to govern themselves as before’ under 

the protection of the British government (Lord Hailey 1953: 199). The only power that 

was stripped from the Tswana political authorities was the jurisdiction over the 

Europeans that were increasingly moving into the area for trade, mineral prospecting, and 

missionary activities. This arrangement however, was not to last as the colonial 

administration slowly but increasingly interfered in the internal affairs of the Tswana 

peoples. This incursion started with the intervention in land disputes between Tswana 

states and dynastic struggles within each polity (Sillery 1965: 195-201). The first 

concrete effort aimed at establishing an administrative system in the protectorate was 

made in 1891 (Lord Hailey 1956: 202-204). In an Order in Council of May 9, the High 

Commissioner of the Cape Colony was given the authority to make laws for the 

protectorate through proclamations. In the first of such Proclamations in June of the 

following year, the High Commissioner created the offices of Resident Commissioner 
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and Assistant Resident Commissioner. These offices were not only invested with political 

powers but judicial power as well. While the jurisdiction of these officials were initially 

limited to cases that involved only Europeans on one hand, on the other hand the wording 

of their overall statutory duties to preserve law and order in the protectorate was such that 

enabled them to hear cases to which only baTswana were parties. Also, through this 

Proclamation, the Tswana Dikgosi were forbidden from making land grants and 

concessions as well as granting mineral prospecting (and mining) and trading licenses to 

Europeans. All of these administrative and legal developments in the Protectorate 

initiated the gradual erosion of the political and judicial powers of the Dikgosi institution. 

 The 1930s through the 1940s could be regarded as a watershed in the 

development of the colonial administration and the administration of justice in the 

Protectorate (Lord Hailey 1956: 202-228). First of the reforms during this period was the 

formal establishment of a Tribal Council to assist the Kgosi of each Tribal area with the 

administration of their territory. Members of each council were to be chosen by the Kgosi 

from among the people that would by tradition qualify to serve as his advisers or 

councilors.  Other subjects who by tradition may not qualify but are enlightened enough 

may also be appointed. One provision in the Proclamation which the traditional 

authorities were not comfortable with was the one that called for the official recognition 

of the Kgosi by the colonial administration before they can function as the legal authority 

in their respective domains.   

 The judicial system also received an equal amount of attention at this time. Like 

the administrative system that evolved from Proclamation 75, the legal and judicial 
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reform that was attempted was informed by the overall British attitude toward their 

colonies in Africa. The Colonial Office, London, described this policy as it related to the 

judicial system thus: “British policy has been to preserve and respect African customary 

law . . . in so far as it is not inconsistent with British conceptions of natural justice and 

morality or with the statute law of the territory, and similarly to preserve and respect the 

traditional indigenous judicial institutions. English law is applied to Europeans, and non-

Europeans also in matters for which customary law does not adequately provide” (1956: 

117). To this end, Proclamation 75 of 1934 also established what it called Native 

Tribunals as the formal institution for the administration of justice in ‘Tribal’ areas. Two 

grades of the tribunal were created under this Proclamation, namely, Senior and Junior. 

The Senior Tribal Tribunal was constituted with the Kgosi as the President and other 

members drawn from the Tribal council. The Junior Native Tribunals on the other hand, 

was to be presided over by the headmen appointed by the Senior Tribal Tribunal. 

Members of the Junior Tribunal were to be appointed by the headmen presiding over 

them from among their subjects. For both tribunals, the Proclamation excluded from their 

jurisdiction certain cases such as homicide. Restrictions were also placed on the 

punishments that they could impose such as the death penalty and exile. In their 

deliberations, the tribunals were to be guided by Tswana laws and customs subject to the 

exclusionary clauses in the Proclamation. A new change introduced by the new system 

was that it ended the customary kgotla trial whereby every male member present at the 

kgotla where a case was been tried had the right to express their opinion or make a 

contribution. Under the new system, only the tribunal members could adjudicate in any 
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case. Non-members could only participate in the legal process as material witnesses in a 

case. The new system also introduced the novel idea of keeping written records of the 

court’s proceedings, deliberations, and judgments on all cases. Existing alongside these 

tribunals were the courts of the British colonial officers which also exercised supervisory 

powers over the native tribunals. These colonial officials, especially the District 

Magistrates, were also empowered to inspect the records kept by the tribunals as well as 

serve as Courts of Appeal for cases from the tribunals. 

 Further changes in colonial administration including the administration of justice 

were made in 1943. The Native Administration Proclamation of that year created the 

Native Authority and subordinate Native Authority for the administrative units of the 

Bechuanaland Protectorate. This new body replaced the Tribal Council that the 1934 

Proclamation had created. Other than the name of the administrative bodies, notable 

differences between the new Native Authority and the older body is that colonial 

administration now wielded the power to not only give official recognition to a kgosi 

appointed by his people but also the power to depose such rulers. Another significant 

provision was that which empowered the commissioner to appoint the council members 

to serve with the kgosi as the Native Authority. The Chief-in-Council was also 

empowered to make laws for their territory in consultation and with the approval of the 

general assembly at the kgotla. 

 Revision was also made to the Native Tribunal Proclamation of 1934 which 

created the Native Tribunals. In place of these tribunals, the Native Courts Proclamation 

of 1943 created Native Courts. Unlike the earlier Proclamation, the 1943 Proclamation 
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was silent on the grades of courts to be created and their manner of composition. Instead, 

the Proclamation called for the setting up of a Native Court in accordance with the 

customary practice of each area that they will have jurisdiction over. In terms of the 

procedure to be adopted in these courts, the open-ended phrase of customary practice 

meant a reversal to the traditional method of trial in the kgotla. Realizing the ambiguity 

of the phrase ‘Native Law and custom’ which was to guide the courts in their judicial 

assignment, the Proclamation (section 5.I (2) defined this body of law thus: 

‘Native law and custom’, Native law or custom’ and ‘Native custom’ mean in 
relation to a particular tribe or in relation to any native community outside any 
tribal area the general law or custom of such tribe or community except so far as 
the same may be incompatible with the due exercise of His Majesty’s power and 
jurisdiction or repugnant to morality, humanity, or natural justice, or injurious to 
the welfare of the natives. [quoted from: Allot 1970: 146] 

 

With this definition of ‘Native law and custom’, the jurisdiction of the Native Courts was 

very wide and was only limited by the specific cases and issues from which they were 

excluded. Such cases included, like the Native Tribunal that preceded it, homicide, 

sorcery, dissolution of marriages and other contracts entered into through common law 

and others that came under the ‘repugnancy’ clause. The case load and the variety of 

cases that came before the Native Courts became even more daunting with their 

empowerment to try some cases under common law from which they have not been 

explicitly excluded. 

 As discussed in Chapter Two, land tenure was one of the areas in which the 

authority of the Dikgosi was, relatively speaking, unscathed. The Dikgosi institution 

emerged from the colonial period with most of their ‘custodial’ power over land intact. 
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Throughout the colonial period, the Dikgosi retained and exercised their authority over 

land allocation to their subjects through the subordinate authorities of the headmen, ward 

heads, heads of family groups. The only area where the allocative power of the traditional 

authority was curtailed was in the allocation or grants of land and mineral rights 

concession. While the Dikgosi was not barred from exercising these powers, their actions 

were, as from 1891, subject to the ratification of the High Commissioner of the 

Protectorate and the Secretary of State for the Colonies (Lord Harley 1953: 203). The 

gradual but increasing intervention in the various land and boundary disputes among the 

Tswana states which started shortly after the declaration of the Protectorate in 1885 and 

peaked in the 1899 boundary demarcation exercise were in many ways infringements on 

the authority of the Dikgosi over land. Notwithstanding the fact that Kgosi Sechele of the 

Bakwena, Kgosi Kgama of the Bangwato, and Kgosi Bathoen of the Bangwaketse had on 

their visit to London in 1895 agreed in principle on the need for this exercise, the 

reservation they expressed later was an indication of their feeling of challenge in land 

matters (Sillery 1952: 79-84).  

 In the judicial process, the jurisdiction of the Dikgosi institution over land matters 

went largely unchanged during the colonial period. During the first four decades of the 

protectorate administration, the various tiers of traditional authority discharged their 

judicial functions through the kgotla trial process. As presiding officers, the kgosi, 

headmen, ward heads, and family heads settled all manner of disputes that came before 

them. The formal establishment and recognition of Customary Courts in 1934 and 1943 

that accompanied the administrative and judicial reforms did very little to change the 
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authority of the Dikgosi in the administration of justice. One minute aspect of control 

over land tenure where the traditional authority lost power was in the banishment of 

individuals or group of people as a punishment for a legal wrong. Through this 

instrument of justice, the Dikgosi could dispossess any subject guilty of certain legal 

wrongs of all the rights and claims which they have over all of their allocated plots of 

land -- residential and arable – and at the same time activate the reversionary ownership 

claim that the communities have over the land. Other than this penalty which the Native 

Courts were prohibited from imposing (or, if imposed, is subject to the confirmation of 

the Magistrate of the District), the jurisdiction and judicial authority of the traditional 

authority did not suffer. Land disputes between members of a morafe came under ‘native 

affairs’ which falls under the jurisdiction of the customary courts. These land matters 

could also be handled as civil cases under Common Law, a body of law that the Native 

Courts could apply. 

 On the eve of independence (the last decade of the colonial administration, the 

flurry of reforms and reorganizations aimed at preparing the Protectorate for 

independence also extended to the administration of justice. Through Proclamation 19 of 

1961, the Native Courts were renamed the African Courts. After independence in 1966, 

the government of Botswana embarked upon a large-scale enactment of new laws in an 

attempt to rightly create a new legal system that will enhance their status as a sovereign 

state. Many of these laws however, are anchored on the laws inherited from the colonial 

administration with very little modifications that go as far as showing the independence 

of the country. In the area of the administration of justice, existing colonial laws on 
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Native Courts, customary laws, and customs were revised. Although phrases such as 

“Native law and custom” frequently appeared in colonial laws, there was no single law 

devoted to its explication. At best, attempts were made at defining them as found in the 

Native Tribunal Proclamation of 1934 and the Native Courts Proclamation of 1943. In 

1969, the Botswana parliament passed the Botswana Customary Law Act not as much as 

a codification of the customary laws, but as a “resolution of the difficulties created by the 

existence of several separate systems of customary law” (Himsworth 1972: 14).  Starting 

with Act 57 of 1968, the government also revisited the Native Courts system inherited 

from the colonial administration. One of the first changes introduced was to rename the 

African Courts as Customary Courts. Subsequent revisions to this Customary Courts Act 

were made in 1972, 1977, and 1986. In the Customary Courts Act (Cap 04: 05) where all 

the amendments relating to customary courts was consolidated, it is clear that the current 

laws relating to customary laws and courts are largely colonial legacies with minimal 

revisions. For example, the definition of customary law is not significantly different from 

that contained in the Native Courts Proclamation of 1943. In the new Act, a customary 

law is defined as: “‘Customary law’ means, in relation to any particular tribe or tribal 

community, the customary law of that tribe or tribal community so far as it is not 

incompatible with the provisions of any written law or contrary to morality, humanity or 

natural justice” (section 2). 

 The Customary Courts in the judicial system of Botswana are empowered to 

administer both customary laws and the provisions of any common law and statute that 

they may have either been explicitly authorized to apply or not statutorily excluded 
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(section 14). In the same manner, the jurisdiction of the customary courts was extended to 

cover civil and criminal cases as spelt out in sections 10 and 11. The jurisdictional 

limitations set out in section 12 that include rape, treason, illegal trafficking in precious 

metals, sorcery and witchcraft, etc, are no different from those set by the former colonial 

administration. 

 

b) Land tenure reforms and the Judicial system. 

In chapter 3, I gave a catalogue of the various policies and legislations that have emerged 

since independence (and their colonial antecedents) to change land tenure and use 

patterns in Botswana. The discussion in that chapter was limited to the essential features 

of each one of the reform policies. But beyond the orchestrated statutory objectives of 

each policy at the time of their inauguration, the period since their implementation have 

shown in retrospect, their full potential in changing the people’s life. While some of the 

unintended consequences of the policies might still have been envisaged, many turned 

out to be outcomes of wrong assumptions that informed the policies in the first place that 

went beyond any stretch of imagination. The majority of the after-effects of these policies 

in the two categories have been discussed in the preceding two chapters, and more of 

these fallout relating to urbanization will be discussed in the next chapter. The rest of this 

chapter will focus on the changes which the tenure reforms effected in the judicial 

system, especially, in land matters. Such changes will be discussed in relation to the 

Customary Courts and the Land Tribunal that have emerged as the de facto judicial 

institutions in land matters.   
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c) Customary Courts 

One of the very few powers and perhaps, the greatest that the Dikgosi institution emerged 

with from the colonial period was the administration of justice over their people. Even 

this power as revealed in the discussion above had been abridged by the administrative 

and judicial systems that the colonial administration had put in place. Before the 

establishment of the protectorate in 1885 and almost five decades later, the dikgosi 

institution had complete control over the administration of justice. The reforms in the 

administration of justice during the colonial period starting with that of 1934 and later 

1943 excised judicial authority from the seemingly boundless powers of the dikgosi  and 

formally constituted it into an arm of the Protectorate administration. Even with these 

reforms, the dikgosi still remained powerful forces in the customary courts that were 

created. They not only presided over the court system but they also have the power of 

jurisdiction over civil and criminal matters. Moreover, the courts could apply the 

customary laws of the Tswana peoples and the common (written) laws of the Protectorate 

and later, that of the Republic of Botswana. 

 Thus at independence in 1966, the dikgosi still retained significant power in land 

matters. Their role as ‘custodian’ of land in their domains was still a revered tradition. In 

the same manner, as presidents of the customary courts in their domains, they still played 

significant roles in the judicial system, especially in the settling of land disputes. This is 

more so that the laws that were applied in such disputes were those which recognized the 

dikgosi not only as the arbiter in such matters but whose roles in such matters could not 
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be separated from their role in the allocation of land. All of these customary judicial 

processes in land matters and other cases came to an end with the various land tenure and 

use reforms that the government of Botswana introduced.  

 The earliest of these reforms and unequivocally, the one with the greatest 

impact on the judicial; process in land matters is the Tribal Land Act of 1968.  With a 

commencement date of 1970, the Act created Land Boards as the statutory bodies in 

charge of ‘Tribal” lands. Section 13 (1993 amendment) of the Act defines the functions 

of the Land Boards as: 

  
(1) All the powers previously vested in a Chief and subordinate land authority under 

customary law in relation to land, including – 
(a) the granting of the rights to use land; 
(b) the cancellation of the grant of any rights to use any land; 
(c) the imposition of restrictions on the use of tribal land; 
(d) authorizing any change of use of tribal land; or 
(e) authorizing any transfer of tribal land, 
shall vest in and be performed by a land board acting in accordance with 
powers conferred it by or under this Act. 

 

The Act thereafter in the same Part III spelt out the procedure for the granting of 

customary land rights. Those for the grant of land rights under Common Law are spelt 

out in Part IV (sections 22-31). In both cases, possession of a certificate of grant from the 

appropriate Land Board is a valid proof of legal right to and occupancy of a piece of land. 

Having established the basis of legality in the acquisition and occupation of land in the 

section above, section 39 of the 1993 Amendment then defines what constitutes an 

offence and penalty under the Act as: 

39 (1) Any person who –  
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(a) acquires or takes occupation of any tribal land without having an appropriate 
lease or a certificate issued by the land board concerned; 

(b) changes the user of such land without the prior approval of the appropriate 
land board; 

(c) transfers any such land to any other person otherwise than under and in 
accordance with the provisions of this Act; 

(d) make any statement or representation, whether explicit or implied, which he 
knows or reasonably ought to have known was untrue, for the purpose of 
obtaining a grant of land, or for the purpose of obtaining any benefit or 
compensation under the provisions of this Act, 

shall be guilty of an offence and shall be liable to a fine of P10, 000 and to 
imprisonment for one year, or if the offender is a corporate body, to a fine of 
P20,000. 

(2) A court convicting a person of an offence under sub-section (1) may order the 
eviction of the offender from the tribal land which he occupies and in respect of 
which the offence was committed. 

 

Although section 40 of the Tribal Land Act (1993 Amendment) established a Land 

Tribunal and empowered it to try disputes arising from this Act (this will be discussed in 

detail below), other courts of competent jurisdiction were not explicitly excluded. One 

court system that has emerged as the avenue where land disputes arising from the 

provisions of this Act are settled is the customary court. In fact, the customary courts 

have handled more cases in land than any other court system since the Tribal Land Act 

came into effect (Kgosi Kwena: personal communication, December 2002). While this 

may appear to be a paradox in itself (this issue will be discussed in detail below), the 

intent of the law might not have been to undermine the judicial authority of the Dikgosi 

institution in ordinary cases that may include land disputes. Also, the fact that the 

jurisdiction of the customary courts in land matters was not explicitly excluded (see CAP 

04: 05, section 12), and the fact that the offences and some penalties spelt out in the 

Tribal Land (Amendment) Act 1993 are those that are under the competent jurisdiction of 
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the customary courts make these courts to be uniquely positioned to deal with such cases. 

Mores, the procedure for granting land rights by the Land Boards is one that recognizes 

the relevance of the traditional authorities to the process. To this end, an applicant for a 

customary land right is expected to furnish the Land Board a letter from the ward head 

“concerned” their position on such application (Tribal Land Regulation, section 6.2). The 

involvement of the traditional authorities (at whatever level) in the allocation process is 

tacit acceptance of the fact that their expert knowledge on land matters is required for the 

success of the law and the new system being put in place.  Lastly, the shortcomings of the 

Tribal Land Act as passed in 1968 was one that made the Dikgosi institution the last 

resort for settling land disputes. In the land act, the Land Boards were invested with the 

administrative responsibility of land allocation, a task that constituted one half of overall 

land administration. In the absence of any clear guidelines on how land disputes are to be 

settled in the new law, people naturally continued with the ‘old’ and existing system of 

taking such cases before their ward head, headmen, and the Kgosi. In fact, citing lack of 

judicial powers, officials of the land boards themselves would rather refer land disputes 

to the traditional authorities. The judicial institution of the Customary Court under the 

control of the Dikgosi institution thus enabled them to continue their traditional role of 

adjudication in land disputes, albeit under a new legal framework.  

A discussion of a few cases will give a clear understanding of the new system of 

adjudication in land disputes that developed among the Bakwena and the citizens of 

Kweneng District since the Tribal Land Act came into effect in 1970.  It is not a research 

bias or flaw that almost all the cases discussed below to have come from Mogoditshane 
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Customary Court. The preponderance of cases from this court is indicative of the number 

of land disputes from the Mogoditshane sub-Land Board’s jurisdiction. The proximity of 

Mogoditshane and other villages such as Gabane and Tlokweng to the capital city of 

Gaborone has driven up property values in these localities. These villages have not only 

served as ‘dormitories’ for the low wage earners of Gaborone for some time but have in 

recent times, been overrun by the sprawling capital city. That these areas are in the 

periphery of Gaborone but still on ‘Tribal’ territories have turned the villages into 

paradise for private and commercial land developers and land speculators as well. The 

scramble for land in Mogoditshane in particular has resulted in the majority of land 

disputes in Kweneng District coming from there. In realization of this and in an attempt 

to bring sanity to the developing land market in Mogoditshane, the government through 

the Town and Country Planning Act (Declaration of Planning Areas) Order (S.I. 143, 

1984) formally declared “Tlokweng Village and Mogoditshane Village together with 

their immediate hinterland” part of the Gaborone Planning Area. By July 1992, the 

increasing incidence of land disputes in these areas led to the setting up of a Presidential 

Commission of Inquiry into the (see, Republic of Botswana, Government Paper No. 1 of 

1992, Land Problems in Mogoditshane and other peri-Urban Villages ).   
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Case 1:  The State v. Nobosi Dzimati 
Mogoditshane Criminal Case No. MG/492/01 
 
The State 
v. 
Accused:  

Name:  Nobosi Dzimati 
Age:  53 years 

            Address: Tsolamosese 
            Occupation: unemployed 
 
Presiding Officer (P.O.):  E.K.K Sebele I 
Recording Clerk:   G. Thebeetsile 
Prosecutor (Pros.):   Molapisi 
Investigating Officer (IO):  Ast. Moshaga (NO: 10849) 

Botswana Police 
 

Statement of Offence 
Acquiring or taking occupation of tribal land without appropriate lease or 
certificate issued by tribal Land board Amendment Act of 1993 
 
Particulars of offense 
The Accused is brought before the court to answer the offense of 
allocating himself land without being given permission by the Land 
Board. This is because on April 5th, you built a house in Tsolamosese. By 
doing so, you violated the Chapter 39 (1) Land board Act. 
P.O.:  

Do you understand? 

 

Accused: 

I understand 
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P.O.: 

Do you find yourself guilty or not guilty? 
 

Accused: 

Not guilty 
 
State Witness NO 1: 
On April 5th last year Mr. Dzimati, who hails from Chadibe, met with the 
Land Board Committee whose task is to ask questions and find out if 
people have land certificates. The Committee asked Mr. Dzimati about his 
land in Tsolamosese and how long he had been using this particular land. 
They also asked him to produce the certificate to prove his ownership of 
the land. Mr. Dzimati explained that one Mr. Moilwe gave him the land in 
1991. He developed the land in 1992 to build a five-roomed house. He 
further explained that he had met with the Kgabo Commission  in 1992 
while the house was still a foundation. Mr. Dzimate claimed that he 
bought the land for 800 Pula. After he met the Kgabo Commission, he 
finished building his house in 1993. The Committee looked into the Kgabo 
report and discovered that Mr. Dzimati had only built a shack, which was 
not taken as a real development. It was explained to Mr. Dzimati that he 
had not done any development on the land by the time of the Kgabo 
Report but only after the Kgabo Report was completed. Because of this, he 
had no legal rights to this particular land because he violated the Land 
Board Act. He was brought before the Police for further questioning. 
 
Questions by the accused: 

1.Its true we took you to the Police Station. 
2. We said they should take our statement 

 

Questions by Pros: 

I do not have any questions. 
 

Questions by P.O: 

1.My discovery is that the Land board did not allocate Mr. Dzimati land 
and he does not possess any certificate for this land. 
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2. You gave him land in his own field. 
3. This field falls under the Planning Area in Block Seven 

4.Mr. Moilwe did not request the permission to turn his field to a 
property land. 

5. The developments had done on the land were meager that is why he had 
not paid 5000 Pula. 
 
I.O: 
I am fully aware of who Mr. Dzimate is. The Land Board committee 
brought the gentleman before us on April 5, 2000. They explained that he 
had allocated himself land without permission from the Land Board. I 
asked him who had put him on that land and he explained that Mr. Moilwe 
gave him the land and he built a five-roomed house in 1992. I went with 
him to see this house in Tsolamosese. I found that he was telling the truth 
about having built a five roomed house and that he had no certificate for 
the land. I explained to him that because he had no certificate to prove 
legal ownership of the land, he had violated the Tribal Amendment Act of 
1993. I explained that he would have to come and argue his case in a court 
of law. 
 
Questions by the Accused: 

1.   I know you. I saw you last year. 
2. I was there when you talked to the Land Board. 
3. I heard you when you were asking, “the people who got land, how did 

they get it?” 
4. I do not recall correctly. We were in the same car belonging to the Land 

board. 
 
Questions by Pros: 

I do not have questions. 
 
Questions by P.O: 

1. Mr. Dzimati, in my investigations I found that indeed you had no 
certificate for this land. 

2. I saw that five roomed house with my own eyes 
3. You used shiny metal on the roof tops 
4. That is why I’m explaining this matter to you today. 
5. You said that you did not find yourself guilty because someone gave you 

that land. 
6. You told me you paid 800 Pula for this land. 
7. The way you were talking, you were paying that sum to the owner of the 

field Mr. Moilwe 
8. As regarding the Land board Planning, I am not familiar with that issue. 
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Cross examining of the witnesses: 
 
Prosecution: 

There is enough evidence to continue with the case. 
 
Accused: 

My request is to be given the chance to explain my case. 
 

P.O.: 

There is enough evidence to continue with the case so that the accused can 
explain his case. He will explain his case and it will be written down. He 
will also be asked questions concerning what he just said. If he likes he 
can just keep quiet and not answer the questions. 
 
P.O: 

Do you wish to say something? 
 
Accused: 

Yes sir. 
 

P.O.: 

Do you have a witness? 
 
Accused: 

I do not have a witness. 
 
Accused: 
The Land Board left some documents at my place. I went to see them after 
I had gone through some of these documents. They took my name and said 
they would call us. I ended up having to pay them a visit once again. Then 
they said they were going to present the map of the area. When the map 
arrived. It showed that there was a shack and a foundation of a house. 
They said I should pay 5000 Pula. While the discussion was still on going, 
they quickly changed course and said I had made a mistake by building a 
house on that land. I told them that when I arrived in Tsolamosese in1991, 
the land was just a forest. There were others who came after me who went 
on to develop the land as well. I went on with developing the land after the 
Kgabo Commission concluded its findings. I told them that things did not 
add up because the people who were given land after me all had Land 
Certificates to prove their ownership. Even those who lived near me had 
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paid 5000 Pula. I ended up having to consult the Land Board but I was 
dissatisfied with their report. They told me to go and get Mr. Moilwe. 
Then they told me that I would have to go to court. I asked them how 
could I go to court while I’m being told to go and get Mr. Moilwe. The 
Policeman who was here earlier and told the court that he went with me to 
my place, I do not know him. He is not telling the truth. When I went to 
take my documents from the Land Board, I remember seeing him but I did 
not talk to him. There is not a single day that I was  driven in the Land 
Board vehicle.  I asked forgiveness from the Land Board since they might 
have thought I am a Zezuru because the people who came after me were 
given land. I have got prove because this people had not built anything on 
their land. Those who built after me paid 5000 Pula. That’s all I wish to 
say. 
 
Comments by Pros: 

1. When the Kgabo Commission came to your place they found a shack and 
a foundation. 

2.  They told you to stop building. 
3. You continued building your house even though they had told you to stop. 
4. You were not given permission to build. 

 
Questions by the Chief: 

1. To build without permission does not mean you committed an offence? 
2. You were building the house to prevent rain from destroying your 

foundation. 
 
Conclusion by Pros: 
In this matter before the court, the prosecution has established evidence 
that prove that the accused broke the law. The accused was told by the 
Kgabo Commission not to make any further developments on this land 
because he did not prove legal ownership of the land. It is apparent that 
the accused disregarded the law because he went on developing his land 
even though he was told not to do so by those acting on behalf of the 
government. By thus doing, the accused broke the law. May the court 
continues analyze the case. 
 
Accused: 

I do not find anything wrong with what I did. 
 
 
Judgment: 
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P.O.: 
The prosecution proved that the accused had not obtained his land through 
legal means by bringing in the expert in land allocation. The expert further 
proved that the Kgabo Commission did not allow him to pay the 5000 
Pula penalty. The expert was given credence by the investigation of this 
case. The investigators laid out the offence caused by the accused of 
which he does not find himself guilty. Nevertheless, the accused does 
agree that the Kgabo Commission did not give him permission to continue 
developing the land. He took it upon himself to continue building a five-
roomed house on this land. The prosecution proved its case with success. 
The accused broke the law. The issue of protecting his household and 
property from rainfall is not credible. This is because he knows that if his 
family is hungry, they are not going to enter a restaurant and give 
themselves food without paying. Because if he did so, the law would take 
steps to punish him. Just like it would take action today because he was 
not given land legally. This court is satisfied that the accused was given all 
his rights under the law. He did not bring any witness to support his case. 
He is guilty and must be punished. 
 
Previous Convictions: 
 

P.O.: 
Is it his first here? 

 
Pros: 

It is the first time I see him. 
 
Mitigation:  
 
P.O: 

What do you have to say for yourself? 
 
Accused: 
I asked the court to be considerate of my situation. I have got 18 children 
and four wives. There is nowhere they’ll go. 
 

P.O: 
The punishment of people who obtain land through illegal means does not 
look into how big one’s household is. It just looks into whether an accused 
broke the law. It does not differentiate on who is who. However, the court 
will consider your punishment. 
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Sentence: 
Sentenced to 6 months imprisonment wholly suspended for 3 years 
without committing such similar offence, and gives 21 days to vacate from 
that said plot and demolish it. Failure to do so, eviction order will be 
granted to the Land Board to evict you. 
 
Objections: 
P.O.: 
Anyone who finds fault in this sentence has 30 days to appeal the 
judgment. 
 

 

It is not unexpected that the Mr Nobozi Dzimati, the defendant in the above case would 

appeal to a superior court. Below is the record of the proceedings of the Appeal case. 

 

 
CUSTOMARY COURT OF APPEAL IN SETSWANA 
LANGUAGE:- GABORONE 
MOLEPOLOLE / MOGODITSHANE CRB NO 492 / 2001 
CRIMINAL APPEAL CASE NO. 40 / 2002 
 
MEMBERS: - 
 President:    Chief Linchwe II   
 Member:  AGT Malikongwa 
Alternate member:   P.P. Makepe   
 
Trial between: - 
 
NOBHOZI DZIMATI 
 
AND 
 
STATE 
 
PROSECUTION 
P.P. Makepe:  
The accused in this, Nobhosi Dzimati, is being tried by the Mogoditshane 
Customary Court under the guidance of Chief E.K.K Sebele on the 
17/09/2001, with the offence of acquiring tribal land without permission 
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or certificate from the Land Board. It is said that by doing so, he violated 
Section 39 (1) of the Tribal Land Amendment Act of 1993. 
 
When he was asked if he is guilty or not guilty, the accused responded by 
saying “I am not guilty”. 
 
When the first state witness, Omphile Mothake, gave witness before the 
court he said that Mr. Nobhosi Dzimati of Chadibe, met with the Land 
Board that investigates whether people have land certificates. He said that 
the board asked him about his plot in Tsolamosese, of when he started 
living on that plot, how and whether he could produce its certificate. He 
said that Mr. Dzimati explained that he was given the plot by Mr. Moilwe 
in 1991. He developed the plot in 1992 by building a 5-roomed house. He 
explained that he met with the Kgabo Commission in 1992, at the time 
when he had done only the foundation. He explained that he paid P800.00 
for the land. When we arrived, we looked for his name in the Kgabo report 
and found that at that time he had built a shack and could not be taken as 
serious development. He said that it was explained to him that he had not 
actually developed the land during the Kgabo Commission, but were 
actually done after the report, therefore violating Section 39 (1) of the 
Land Board Constitution. When he answered questions from Chief 
Omphile Mothake, he pointed out that Moilwe gave the accused piece of 
land from his farm, which falls under Planning Area in Block 7 but 
Moilwe did not make the request to turn his farm into a residence area. 
 
The Prosecutor of case No. 10849 Cst. Moshaga also pointed out that 
Nobhosi Dzimati told him that he was given the plot in 1991 by Mr. 
Moilwe and he built in 1992 a 5-roomed house. He stated that the accused 
told him that he does not find himself guilty of violating Section 39 (1) of 
Tribal Land Amendment Act of 1993 and because he had paid P800.00 for 
the plot. 
 
When he delivered his witness, the accused agreed with the witness of the 
State that he was given the land by Moilwe in 1991, that after the Kgabo 
Commission passed, he continued with his developments. He said he told 
the Land Board that he is surprised that the people who acquired land after 
him had certificates. And those who are his neighbors paid P5000.00 but 
that was not extended to him. 
 
The Court ruled against the defendant and sentenced him to three months 
imprisonment which were set-aside for a period of three years. He was 
given 21 days to demolish his property and vacate the premise, failing 
which an eviction order will be given to the Land Board to remove him by 
force. 
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On the 26/09/2001, Nobhosi Dzimati wrote a letter to this court 
complaining against this verdict. I will not waste time by quoting some of 
what he deems as reasons for filling an appeal because he did not give any 
valid reason besides an emotional complaint that he built his house in 
1991 and that his name is included in the Kgabo report therefore his house 
should not be demolished before his appeal is heard and that he wrote a 
letter a Minister Jacob Nkate regarding what he deems as corruption and 
tribalism prevalent in the Land Board. 
 
ANALYSIS 

In my analysis I found that the court made a great mistake in the procedure 
of this case because evidence is strong that the accused was given the land 
by Mr. Moilwe in 1991 and that he did developments in 1992 by building 
a 5-roomed house. The section which is said to have been violated of the 
Tribal Land Amendment Act of 1993, just like the name indicates, was 
written in 1993 when the accused had already been given the land and had 
done developments on that land. The application of this law is not 
retrospect. Therefore it is unlawful to use a law of 1993 for a violation 
committed in 1991 before this law was written; therefore it was not in 
violation in 1991. This means that this court is forced to release the 
defendant from the offence he was accused of. Other mistakes which 
indicate incompetence of the prosecution and the tribal court, which is on 
the ‘Charge Sheet’, is that it states that the accused allocated himself the 
plot while evidence is strong that he was given the land by Moilwe. The 
law which is said to have been violated by the accused was referred to by 
many names, which are not correct like: Tribal Land Board Amendment 
Act of 1993 of Section 39 (1) of the Land Board. 
 
Verdict: 

Because of this reasons, I say that Nobhosi Dzimati’s appeal be granted. I 
release him from the offence of violating Section 39 (1) of the Tribal Land 
Amendment Act of 1993. The Chief’s verdict is erased. 
 
Whoever is not satisfied with this verdict can appeal to the High Court 
within a period of 30 days from now.  
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Case 2: The State v. Bonalemang Ditsebe 

MOGODITSHANE CRIMINAL CASE NO. MG/619/2001 
 
The State  
 
v. 
 
Accused: Bonalemang Ditsebe 
                    Age – 55 years 
                    Address: Nkoyaphiri ward 

                      Mogoditshane 
       Occupation: self-employed (estate agent) 

 
 
Presidng Officer (P.O.):  E.K.K Sebele I 
Recording Clerk:   G. Thebeetsile 
Prosecutor (Pros):   Molapisi 
 
 
 
-Acquiring or taking occupation of tribal land without having an 
appropriate lease or certificate issued by the Land board C/S 39(1) of 
Tribal Land Act. 
On May 13th, you were found to had developed tribal land in Nkoyaphiri 
without due accordance of the law. By committing such an act, you were 
in violation of the Tribal Land Act. 
 

Statement of offence: 
Acquiring or taking occupation of tribal land without appropriate lease or 
certificate issued by the Land board 
 

Particulars of offense: 
The accused is brought here before the court to assess the implications of 
taking a tribal land without following proper legal channels to obtain this 
piece of land. In November 18, 2001, the Land board found you had 
developed this piece of land even though you had no legal documents to 
support your claim of the land. 
 



 

                                          

277

P.O.: 
Do you understand? 

 
Accused: 
 

P.O.: 
Are you guilty or not guilty? 

 

Accused: 
I find myself guilty of developing the land without permission. 

 
Facts of the case by Pros: 
On November 11 2001, Mr. Bonalemang Ditsebe was brought before the 
Land Board concerning his land in Nkoyaphiri. Ditsebe told the Land 
Board that he bought the land from Radinko Seribe in 1991. He paid 4000 
Pula for the land in question. He told the Land Board that the land had 
already been fenced and had foundation on it. He started to build a five-
roomed house on this land. On November 15, he was brought before the 
Land Board with Radinko Seribe who confirmed that he had indeed sold 
this land to the accused. Mr. Seribe told the Land Board that when he sold 
the land to Ditsebe, there were bricks and concrete on the land. The Land 
Board went to the land to confirm the story and to check if their story is 
documented in the Kgabo Report. The land was not included in the Kgabo 
report and was in fact found to have been part of the Layout for 
Mogoditshane. It was explained to the accused that to have developed the 
land was in violation of the Tribal Land Act 39(1). He was handed over to 
the Police department who explained the nature of his violation. I put the 
matter before the court to analyze it. 
 

P.O.: 
Do you agree with what the Prosecution is saying? 

 

Accused: 
I agree with what the prosecution is saying. 

 
Judgment: 
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P.O.: 
The accused has put the issue beyond doubt by his guilty plea. He also 
agrees with what was said by the Police. It’s against the law because he 
hinders the arrangements and developments in Mogoditshane and 
surroundings. All the people in Mogoditshane with land are prohibited 
from selling their land to other people. Land Boards are the ones that are 
allowed by the law to decide on the distribution of this lands as was agreed 
upon in 1984. The amount of money the Land Board allocates to a land is 
the prerogative of the Land Board to find out the manner of payment. This 
includes the land allocated long time ago. They follow under the Towns 
and Regional Planning. This is because Mogoditshane and surrounding, 
including Gabane, Mmopane, and Metsimotlhabe were included in the 
new developments of 1984. That’s how the Chiefs explain the situation. 
Therefore, the accused is guilty. 
 

Previous convictions 
 
P.O.: 

Is he a repeat offender? 
 
Pros: 

It’s the first time I see him. 
 

Mitigation 
 

P.O.: 
Is there any reason why the court should offer you leniency? 

 

Accused: 
I want to pay to atone for my mistake because I am a first 

offender. 
 

Sentence 
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P.O.: 
Warned on condition and given 21 days to vacate from that said plot and 
demolish whatever that has been developed. Failure to do so eviction order 
will be granted to the Land Board to evict you. 
 

Right of appeal 
 

P.O.: 
Anyone who objects to this judgment has 30 days to file his complaint 
with the sentence. 
 

 
 
 
 

As expected, the defendant in this case, Mr. Bonalemang Ditsebe, appealed the ruling of 

the Mogoditshane Customary Court to the Court of Appeal. 

 
 
 
 
 
NOTICE OF APPEAL AGAINST MOGODITSHANE CUSTOMARY 
COURT RULING OF 19 November 2001.  
 
 
 

NOTICE OF INTENTION TO APPEAL AGAINST THE 
MOGODITSHANE KGOTLA/COURT RULING OF 19 
NOVEMBER 2001 

  

I, BONALEMANG DITSEBE do hereby appeal to the High Court against 
a ruling made by the Mogoditshane Kgotla on 21 November 2001 against 
myself. 
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 REASONS FOR APPEAL: 

1)      The Accused/Appellant was encouraged by the police officer handling 
the case to admit guilt with the promise that he will only be fined as his 
case was a Kgabo Commission (1991) matter. 

2)   The Mogoditshane Kgotla ruling that the Appellant must demolish his 

dwelling is too severe and contrary to the Government’s decision that 

those who bought their dwellings and developed them during the Kgabo 

Commission will only be fined and then procedurally allocated the land by 

the Landboard. 

 
 
 
THE CUSTOMARY COURT OF SESTSWANA TRIALS: 
GABORONE 
 
MOLEPOLOLE (MOGODITSHANE) CRB NO. 619/2001 
CRIMINAL APPEAL CASE NO. 43 / 2002 
 
Members: 
President:  Kgosi Linchweii 
Member:  AGT Malikongwa 
Alternate member:  P.P. Makepe 
 
 
Bonalemang Sane Ditsebe 
v. 
State 

 
Judgment being appealed 
 
A.G.T. Malikongwa:  
Bonalemang Ditsebe, who is the defendant before this court, is being 
accused of the offence of acquiring and developing land without 
permission or certificate, thus by doing so violating Section 39 (I) of the 
Land Board (acquiring or taking occupation of Tribal Land without 
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appropriate lease or Certificate issued by the Land Board (c/s 39(I) of the 
Land board Act). 
 

This law reads as follows: 
39(1) (offences and penalties of Tribal Land (Amendment) Act 

1993. 
 

39(1) any person who 
(a) Acquires or takes occupation of any Tribal Land without having an 
appropriate lease or certificate issued by the Land Board concerned 
 
(d) Shall be guilty of an offence and shall be liable to a fine of P10,000 
and to imprisonment for one year or if the offence is a corporate body, to a 
fine of P20,000.  
 

Section 39(2) of this law reads as follows: 
39(2) a court convicting a person of an offence under subsection (1) may 
order the eviction of the offender from the tribal land, which he occupies 
and in respect of which the offence is committed. 
 

When the Prosecutor gave facts of the case, he gave the following 
facts: 
 
1) On the month of November 11, he did not say which year, the accused 
was brought before the Land Board concerning his plot in Nkoyaphiri. 
 
2) He stated that in their questioning, the accused stated that he bought the 
land from Mr. Radinko Seribe for P4000 in 1991; he found it with a 
foundation and a fence. He built a five-roomed house. 
 
3) It was when on the 15th of November, he did not say which year, he 
came before the Land Board accompanied by Mr. Radinko Seribe who 
gave allocated the land to him, and Mr. Seribe verified that he is the one 
who gave him the plot, it had bricks and concrete. 
 
4) He said that the Land Board went to see the plot and to investigate 
whether it had been included in the Kgabo Report but it was not found, 
therefore it means it falls under the layout for Mogoditshane. The 
Prosecutor did not give out testimony of the report he is talking about to 
verify whether he is telling the truth and to explain how he came to know 
that it falls under the layout for Mogoditshane. 
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Section 10(2) of the constitution of Botswana is read with Rule 17 of the 
Customary Court Rule Cap 04:05, all of them are written the same and 
talk about the same thing: 
 

1. Every person who is charged with a criminal offence shall be presumed to 
be innocent until he is proved or has pleaded guilty. 
 
Now in this trial, the Prosecutor is the one who points out that the Land 
Board verified that the accused did not allocate himself the plot in 
question, he bought it and acquired it through Mr. Seribe. The chief should 
have changed the plea of the accused to be “plea of not guilty” because 
even though his plea was guilty it shows that he actually did not feel that 
he had done anything wrong. He says, “I am guilty for building without 
permission”. This shows that he does not find himself guilty for acquiring 
the plot, he finds himself guilty of building without permission. Therefore 
this trial should have proceeded exactly as stipulated by the law, the 
accused to be informed of his offence, to be allowed to call in witnesses 
and so forth, following Rule 19 of the Customary Court (Procedure) Rules 
Cap 04:05. Now the charge that the accused allocated himself land is not 
truthful, he acquired the plot lawfully in 1991, this law of Section 39(1) 
Tribal Land (Amendment) Act 1993 not yet put in place. Therefore he did 
not violate that says he allocated himself land. This means that the “charge 
is defective”. 
 
The other matter is that Rule 9(1) of the Customary Courts (Procedure) 
Rules  
Cap 04:05 reads as follows: 
 

9(1) every summons whether in a criminal Case or Civil Case, shall be 
prepared in duplicate and shall be signed by the Clerk and, if summons to 
a defendant shall be served on the defendant not less than seven clear days 
before the date of hearing. 
 
This law required those responsible for giving out summons to notify the 
accused seven days before the hearing. In this case, the accused was not 
sent any summons, which means he was not given the time to prepare for 
his hearing and gather all evidence that would help him in his defense. 
This means that the accused was not tried lawfully. 
 

Section 10(2) of the Botswana Constitution reads as follows: 
1)(2) (c) every person who is charged with a criminal offence 
(c) Shall be given adequate time and facilities for the preparation of his 

defense 
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On the papers before me, there is nowhere I found summons, which called 
the accused for the hearing. This means that she was denied of her rights 
and is also tried without following the proper procedure of the law. This 
means that the accused was tried unlawfully. 
 
With this reasons, the chief’s verdict is nullified. If the accused has paid 
any money, she must be repaid within a month from today. 
 
Whoever is not satisfied with this verdict can appeal to the High Court 
within thirty days from today. 
 

This verdict is delivered here in Molepolole, April 15, 2002 
 
 
 

Case 3: The State v.  Herbert B. Molefe  
CLERK OF COURT 
CUSTOMARY COURT OF APPEAL 
P/BAG 006 
GABORONE 
 
LETTER OF APPEAL: CASE NO MG241/2001 
Re: STATE V. HERBERT B. MOLEFE 
MOGODITSHANE CUSTOMARY COURT 07/05/2001 
 
 
 
 
I’m hereby appealing the ruling that I vacate the land that I developed in 
Mogoditshane by Chief Kgosi Kwena on 07/05/2001 in the Customary 
Court of Mogoditshane. My reasons for appealing are as follows: 
 

1) The land in question has been in existence long before plots were allocated 
titles by the Land Board. I got this information from my witness and the 
owner of the land after acquiring it through inheritance, Toko Molebatsi. 
Toko Molebatsi states that he has been the owner of this land since 1984. 
 

2) During the court proceedings, I indicated that I had a witness in Toko 
Molebatsi and issued a complaint regarding the fact that the chief ended 
the hearing without calling forward my witness even though he was the 
one who would have put the whole matter in proper perspective because 
he has been the owner of that land for a long time. 
 



 

                                          

284

 
3) The land in question is the inheritance of Toko Molebatsi who passed it on 

to me after the agreement by his family members, namely his mother 
Babedi Molebatsi, his younger brother Taote Molebatsi, his sisters and the 
chief during that time. 
 
 

4) The failure to call my witness, Toko Molebatsi, caused an error by Chief 
Kgosi Kwena when he summarized the case to believe that Toko 
Molebatsi’s parents were no longer alive to come and give witness about 
the land in question and whether they showed it the Land Board and if any 
compensation took place if the Land Board took the land from them. 
 

5) Furthermore, it looks as if the investigation by the police about the land 
did not end well because there is no prove that this land was ever out of 
the hands of Toko Molebatsi having given it to the Land Board with 
consent as explained in the chief’s summary of the case. 
 

6) At this time, we are looking at the Chief’s summary of the case with the 
understanding that the land still belongs to Toko Molebatsi until the land 
board proves that they took the land and paid for it. If that is not the case, 
the Chief has ordered that the land board must go back to Toko Molebatsi 
to take the land and reimburse him. Now I’m surprised that I’m brought 
before the court even though the Land Board has not taken the land from 
Toko Molebatsi. 
 

7) Its custom that that this particular plots must show prove of title deed even 
though they have been around for a long time and there is developments in 
them. Or others could pay the Land Board without having to vacate the 
land. Or they could demolish the developments on the land looking at 
reasons similar to the land in question. 
 
This land had a court case dating back to 1998 when some people wanted 
to claim ownership of the land claiming it belonged to them. The case was 
taken to another customary court in Nkoyaphiri where it was found that 
the land indeed actually belonged to Toko Molebatsi. The case was further 
taken to the Mogoditshane court where it was also found that the land 
belonged to Toko Molebatsi. The people who were present to give 
evidence in the case were Toko Molebatsi’s mother, Teko Molebatsi and 
his sisters, the chief of Nkoyaphiri who retired, Rankwae and some 
residents of Nkoyaphiri. 
 
This case is further surprising because it looks as if the police and the 
Land Board failed to carry out their investigations thoroughly because I 
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had expected them to take full evidence from Toko Molebatsi’s parents, 
the residents of Nkoyaphiri, the customary court of Nkoyaphiri, 
Mogoditshane court and even Toko Molebatsi, who is puzzled at why he 
was not called to give evidence and only heard it from me about the case.  
 
I explained eloquently that this particular land wasn’t mine and has never 
been mine. And adding that Toko Molebatsi has not given me the land in 
proper procedure of the law because the land had been given title 
certificate yet. Now it’s surprising that I was taken before the court and 
was found guilty even though there is no evidence on paper or taken from 
the people I have already mentioned. A person can also say that this 
decision is unfair when looking at the court case of 1998 when the 
Mogoditshane court took the decision that the land belonged to Toko 
Molebatsi and was given to him by his parents as an inheritance long time 
ago before the Land Board was in existence. 
 
Now I’m appealing that my case be looked into more carefully because I 
feel that the person who should be questioned in this case is Toko 
Molebatsi because he has not given me the land in accordance with the 
procedure of the law. 
 
Moreover, it is evident that Land Board did not carry out full 
investigations regarding this land. Even the police did not carry out full 
investigations because had the evidence been thoroughly looked into, the 
case would have ended with the Land Board before it could go to Chief 
Kgosi Kwena. 
 
It’s for the above-mentioned reasons that I requests that I appeal my case 
and that the decision of the court be looked into. 
 
Yours, 
Herbert B. Molefe 
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LEKGOTLA LE LEGOLO LA BOIKUELO LA DITSHEKO TSA 
SETSWANA: GABORONE MOLEPOLOLE/MOGODITSHANE CRB 
NO 241/2001 
CRIMINAL APPEAL CASE NO 148/2001 
 
APPEAL COURT: 
Acting President:  A.G.T. Malikngwa:  
Member:  S.T.G. Kgakge 
Alternate Member: E.E. Motlhajoe 
 
 
Acting President: 
The state is accusing Herbert Molefe, a resident of Block 9 in Gaborone, 
of acquiring or taking occupation of Tribal Land without appropriate lease 
or certificate issued by the Land Board section 39 (1) of Tribal Land 
(Amendment) Act of 1993. 
 

The prosecution is confronted by the following facts; 
On March 19, 2001, the accused was discovered to have developed tribal 
land in Nkoyaphiri without due process of the law. When the matter was 
brought before the accused, he declared himself not guilty of any 
wrongdoing. 
The first state witness is Khabie Radinoga of Mogoditshane Sub-Land. 
Her position has not been established as yet and whether she is indeed an 
employee of the Land Board. Nevertheless, it is very much apparent that 
she is someone who has had dealings with the Land Board. 
In her testimony, Khabie informed the court that on 03/19/2001, the Land 
Board committee which is in charge with illegal dwellers, met with the 
accused who has made some developments on the land in question in 
Nkoyaphiri without appropriate lease. He built a six-roomed house; a 
restroom and he fenced the yard. 
During the questioning, the accused stated that one Toko Molebatsi gave 
him the land in 1989 and he started developing the land in 1999. When the 
accused could not produce a legal document proving ownership of the 
land, he was handed over to the Police to continue the investigations. 
Khabie did not inform the court on the names of the people who met with 
the accused. 
 
The second state witness is CST. Mmopelwa: 
He is the lead investigator of the case. His witness does not contradict with 
the crux of the story, which is “acquiring or taking occupation of Tribal 
Land with out appropriate lease or certificate issued by the Land Board”. 
He informed the court that on 03/19/2001, the accused was brought before 
him by the Land Board, claiming that the accused had “allocated himself 
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land without permission”. When questions were put to him, he claimed 
that Topo Molebatsi gave the land to him in 1989 in Nkoyaphiri. He 
started doing some developments in 1999 by building six roomed house, a 
garage, a two roomed restroom and he fenced the land. Mmopelwa 
accompanied by the Land Board, went with the accused to the land in 
question and confirmed his story. However, he was unable to produce an 
appropriate prove of ownership. He explained the offence to the accused. 
No other witness was called. 
 
The accused Herbert Molefe was given an opportunity to defend himself. 
The following is some of his remarks: 
 

a) It is indeed true that he made some developments on that land. 
Toko Molebatsi gave it to him in 1989. Molebatsi was given the land by 
his deceased wife. 

b) Molebatsi gave him the land, with the agreement of his mother 
and sisters because he did not have the means to develop the land. 

c) He asked for some witness but Molebatsi’s mother told him that 
she will be the witness and will explain everything. He then started 
developing the land. 

d) During the Kgabo Commission, he was unable to declare his land 
owing to poor health. In 1994, he went to raise his case with the Chief of 
Gabane so that he could give him something in writing to take to the Land 
Board. Molebatsi and his wife Babedi accompanied him. Nevertheless, the 
Chief of Gabane told them to go back and see the person who is in charge 
of overlooking the area his land falls under. He did not explain what steps 
the person in authority took. 

e) He went on by stating that they went back to the Chief of 
Modisakwana in Khudiring to raise the subject. After seeing the land, he 
signed a form, which they took to the Land Board in 1996. He explained 
that the Land Board took the form and documented it in their books in 
01/16/97. 

f) He stated that all hell broke loose in 1998. Somebody else laid 
claim to the land. The individual even unloaded building sand and 
concrete on the land. The case was taken to Nkoyaphire court. Toko 
Molebatsi accompanied him. He won the case and he was given the rights 
to the land. However, the individuals who lost appealed the case and it 
was heard again in Kweneng where they lost again. 

g) After he won both cases, he decided to develop the land. During 
the beginning of this year, he discovered that the Land Board marked his 
land with an X. He was then summoned to appear before the Land Board. 
He went to meet the Land Board accompanied by Mr. Molebatsi. He was 
told to demolish his developments and he vehemently refused. He was 
then told he would be brought before the court.  
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The questions brought forward by the investigator did not unearth 
anything new. In his summary, the lead investigator, states “even though 
the accused does not find himself guilty, he is not supposed to own that 
land”. This is not true because one state witness, Constable Mmopelwe 
told the court that “when I asked him about the land he told me that he had 
been allocated the land by Toko Molebasti in Nkoyaphiri in 1989”. These 
words contradict the statement made by the prosecution at the beginning 
of the case that “the accused is brought before the court to face the offense 
of acquiring or taking land without permission given by the law”. To give 
someone something that was gotten through the will of the deceased is not 
against the law. The way it was explained in the Chief’s summary, “the 
accused filled a form requesting that his ownership be documented legally 
after it was given to him by Molebatsi”. It is surprising that when someone 
requested to be documented in 1989, and in 03/19/2001 the Land Board 
just wakes up from its nap of 12 years and start listening to people’s needs 
while not doing anything to help them. Instead they hunt them down to 
harass them with motives best known by them. The reason we are here is 
that the accused allocate land to himself, which I have proven that is not 
the case. This means that he is brought before the court unlawfully. He is 
being accused of something he did not do. 
 

SECTION 8 (1) Protection from deprivation of Property, reads as 
follows: 
8 (1) No property of any description shall be compulsorily taken 
possession of, and no interest in or right over property of any description 
shall be compulsorily acquired except where the following conditions are 
satisfied, that is to say- 
 

(a) The taking of possession or acquisition is necessary or expedient 
(I) In the interest of defense, public safety, public order, public morality, 

public health, town and country planning or land settlement. 
(II) In order to secure the development or utilization of that or other 

property for a purpose beneficial to the community: or 
(III) In order to secure the development or utilization of the mineral 

resources of Botswana 
 
As I have already explained, evidence shows that the accused did not 
allocate this land to himself. On 07/11/2001, the court called the witness 
of the accused, who also has authority of the area this particular land, falls 
in. He is Kgotlaetsile Modisakwane, land overseer, who was elected by the 
Land Board to be the person overlooking that region in Khudiring. He 
informed the court that he knows about this particular land. He said that in 
1994, during the month of February, Mr. Toko Molebatsi came to him 
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accompanied by the accused stating that “he allocates Herbert that 
particular land as his cousin, right there and then I went with them to see 
this land. I told Herbert to bring a form requesting permission which I 
signed.” When he was answering the question of the court he said, “I was 
elected by the Chief and shown to the Land board.” This shows that steps 
taken by Kgotlaetsile Madisakwane, the land over-seer, were lawful, being 
evidence that the accused did not allocate land to himself, he took the right 
steps by taking the owner of the land Mr. Molebatsi to the land over-seer 
to make his request. This was in 1994. Land Board has not shown that it 
took any steps to address the requests and pleas of the people who wanted 
to be given land. The case was argued in court in 07/05/2001, while the 
Land Board started hunting people without lease certificate in 19/03/2001. 
The question is where have they been and what have they been doing.  
 
Indeed I have proven what the laws of this land say regarding land. The 
Land Board has not proven that when they were demolishing the accuser’s 
property they were following what is stated in Section 8 (1) of Tribal Land 
Act. 
Section 39 (1) of the Tribal Land (Amendment) Act of 1993, which the 
accused is being accused of violating, reads as follows: 
 

38 (1) any person who – 
(a) Acquires or takes occupation of nay land without having an appropriate 

lease or certificate issued by the Land Board concerned 
(d)  ... Shall be guilty of an offence and shall be liable to a fine of 10 
000.00 Pula and imprisonment for one year or if the offender is a 
corporate body to a fine of 20 000.00 Pula. 
This law does force the court to judge it as it is. The court has the right to 
analyze, taking into consideration the evidence presented. 
 

Section 39 (2) of the law reads as follows.  
A Court convicting a person of an offence under sub-section (1) may order 
the eviction of the offender from tribal land, which he occupies and in 
respect of which the offence is committed. 
 
The Court that judges a person using the law quoted from subsection (1) 
of the Tribal Land Amendment Act of 1993 under section 39, has the right 
to force the accused to vacate his land willingly or by force. It is the Land 
Board, which overstepped its bounds. This law does not force the Land 
Board to demolish property or to evict them by force if they violated the 
law. They should be listened to. Furthermore, the State has to pay for all 
their property where it’s applicable. 
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In addition to that, it is clear that the state the due procedure of the law and 
ended up prosecuting the accused without regard for the law of criminal or 
civil case procedure. 
 

Rule 9 (1) of the Customary (Procedure) Rules Cap.04:05 read thus: - 
9 (1) Every summons, whether in a criminal case or civil case, shall be 
prepared in duplicate and shall be signed by the clerk and if a summons to 
a defendant shall be served on the defendant not less than seven clear days 
before the date of hearing. 
 
In this hearing, there is nowhere where it shows that the accused was 
served with summons. This means that the accused was stripped of his 
rights to prepare for the hearing, which is seven days, and to gather his 
own evidence. In other words, he is being accused for the mere fact that 
the law was not followed properly. 
 
This is some of the facts I brought up during the cross examining, it is 
clear that the state went about things in a reckless manner. Therefore 
Herbert’s appeal is granted. The land is his. The Chief’s judgment is 
erased. If the accused had been charged any money, he should be 
reimbursed within two weeks. On top of that the Land Board is required to 
make arrangements for title certificate for Herbert within two months. If 
the accuser’s property was demolished, he has the right to appeal to a 
higher court. 
 
Anyone who wishes to appeal this judgment has 30 days to raise an appeal 
with the High Court. 

This judgment is delivered in Gaborone on Nov 28 20001. 
 

 

The three cases above highlight several features of the new system for settling 

disputes over land that came into the being with the implementation of the Tribal Land 

Act. First, Customary Courts have now replaced the kgotla as a place for seeking redress 

and settling disputes relating to land. Although the courts are still been presided over by 

the Kgosi as in the earlier times, they now, as Ollennu rightly observed for all customary 

courts in colonial Africa, “derive their powers and jurisdiction as judicial bodies from 
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statutes, and not from indigenous traditional authority” (1969: 110).  Second and as a 

result of the above, their operations and judicial procedures are regulated and guided by 

the relevant statutes. This regulation is apparent in the various steps in the judicial 

proceedings in which one case mirrors the other as the presiding officer moves from one 

mandatory (but not necessarily relevant) ground to the other in the trial process. This 

pattern is in sharp contrast to the informality of kgotla trials in which every member 

present could participate in the judicial process either to aid the plaintiff, the defendant, 

or help with the resolution of the case. It must however be noted that the existence of 

customary courts predate the land reforms with which this dissertation is concerned. As 

discussed earlier in this chapter, customary courts were created by the colonial 

administration to formalize and streamline the judicial powers of the traditional 

authorities. These courts after independence in 1966 continued to function as before as 

dispute settling agencies at the grass-root level with the power to apply both customary 

and common laws of Botswana including the new land laws.  

 Perhaps the greatest difference between the traditional kgotla judicial process and 

the statutorily enthroned Customary Courts is in their approach to resolving cases that 

come before them. Allot, Epstein, and Gluckman have juxtaposed their approaches as “ a 

commonsense as opposed to a legalistic approach to problem-solving” (1969: 22). In all 

of the case records above relating to self allocation of land, the trial approach and those 

of the appeals that followed, including their rulings, were based on the narrow framework 

of specific provisions of law as opposed to the all-inclusive cultural milieu of the cases. 

Cases 2 and 3 (The State v. Bonalemang Ditsebe and The State v. Herbert Molefe) were 
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overturned in the Customary Court of Appeal on the technical ground of “procedural 

error” in the serving of summons on the defendants. In The State v. Nobosi Dzimati, the 

appeal of Dzimati was granted on the ground that the crime for which he was charged and 

earlier found guilty in the Customary Court was been applied retroactively, a principle 

that is regarded as been contrary to natural justice. These cases and many others like them 

that went before Customary Courts in Kweneng have a precedent in the landmark case of 

Kweneng Land Board v. Kabelo Matlho and Pheto Motlhabane ( see Ng’ong’ola 1993). 

In this case, the Kweneng Land Board in 1990 had sought for the eviction of Kabelo 

Matlho from the plot of land that he is alleged to be illegally occupying. On the other and 

in his defense, Matlho claimed that the said land was sold to him by Motlhabane. The 

defendant further claimed that Motlhabane inherited the land from his parents under 

customary law and custom and therefore holds the right to the land “in his personal and 

private capacity” (section 10 (2) Cap 32: 02). This right the defendant claimed, excludes 

the administrative control of Kweneng Land Board over it and allows the “owner” of the 

said land to dispose it as he pleases.  This application of Land Board and attempt to evict 

Matlho failed and they immediately appealed the High Court’s ruling at the Court of 

Appeal. In December 1992, the Court of Appeal upheld the ruling of the lower court. At 

the two courts, the question or issue for determination and interpretation was section 10 

(2) of the Tribal Land Act which states that: “Nothing in this section shall have the effect 

of vesting in a land board any land or right to water held by any person in his personal 

and private capacity.” In their rulings, the courts seemed to have adopted ‘a legalistic 

approach’ rather than ‘a common sense approach’ that takes into consideration the 
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complete intent of the law as well as the Tswana cultural milieu. As Ng’ong’ola rightly 

observed, it appeared as if the case in both courts was considered and settled on the 

technicality of “balance of probabilities.” The party that carried the burden of proof, in 

this case the land board, fell short of that expectation thus handing easy victory to the 

defendant.  

 That the ruling of the High Court and the subsequent one at the Court of Appeal 

shocked the nation would be an understatement. Even before the conclusion of this case 

at the Court of Appeal, the public and the government had been apprehensive of the furor 

that the controversial section had caused. Commenting on this apprehension that has been 

whipped up by the earlier ruling of the High Court and which was later upheld by the 

Court of Appeal, Ng’ong’ola (1993: 194) observed:  

The implications of this conclusion (ruling) for tribal land administration policy in 
Botswana were very alarming. It suggested that residential and arable land within 
the tribal territories which was already under occupation and use by the time the 
land boards were constituted (in January 1970) was now “private property” 
beyond the control of the land boards, and that contrary to the views of many, it 
could be sold, alienated, divided up or used for other purposes, as the family or 
the individual wished 
    

The uneasiness of the government about this case was expressed in a white paper on the 

report of the Presidential Commission on land problems in Mogoditshane and the peri-

urban villages when it noted in March 1992 that “section 10 of the Tribal Land Act and 

especially Sub-section 2 has been subjected to many interpretations which have in turn 

caused doubt on the clarity of our law with respect to tribal land” (Republic of Botswana: 

2). Even the spirited attempts by the government in the white paper to clarify the intent of 
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the law as it relates to the powers of the land boards became an exercise in futility when 

the Court of Appeal upheld the ruling of the lower court later in December 1992.   

Two things that immediately came to the fore of public discourse was clear from 

these rulings were: that there was a big gap between the intent of the Tribal Land Act and 

the law itself, and the need to as a matter of urgency amend the law. Fortunately, at that 

time, the act was already under review for the purpose of being amended. These rulings 

thus speeded up the process of amending the act. In August the following year, the 

Parliament passed the Tribal Land (Amendment) Act. Although the important features of 

this amendment have been discussed in chapter three, certain features are worth repeating 

here. The contentious section 10 of the Act was amended by out rightly deleting it. To 

establish the supremacy of the land boards in their areas of jurisdictions, the amendment 

contained two new sections, 38 and 39. Section 38 affirms certificate from a land board 

as the only legal document that confers customary right over land in ‘tribal’ territories. It 

also affirms that such rights are not transferable without the consent of the land board. 

Section 39 spells out acts that constitute offenses and the appropriate penalties under the 

Act. Like the deletion of section 10 (2), the addition of section 39 in the amendments is in 

response to the legal quagmire that the Kweneng Land Board v. Kabelo Matlho and 

Pheto Motlhabane created. Thus the 1993 Amendment to the Tribal Land Act was aimed 

at clarifying the reform that this legislation was set to achieve. Its immediate objective 

was to forestall the use of vexatious case as precedent in subsequent cases that may go 

before the courts. 



 

                                          

295

 As could be gleaned from the three cases above, the 1993 amendment to the 

Tribal Land Act may not have completely solved the problem of “self-allocation” or 

acquiring and developing tribal land without obtaining permission from a land board. A 

clever strategy which all the defendants adopted is to claim that the transfer of land from 

the people who own the customary right to them was done prior to the 1993 amendment 

wherein such act now became an offence. Under the original law of 1968 (which came 

into effect in 1970), the rulings of the High Court and the Court of Appeal in the 

Kweneng Land Board v. Kabelo Matlho and Pheto Motlhabane case established the right 

of the holders of land under customary law to dispose of their “property” as they wish. In 

Case 1 (The State v. Nobosi Dzimati, 2001), the defendant claimed that he bought the said 

plot of land for 800 Pula from one Mr Moilwe in 1991 and started developing it the 

following year. Although Mr Dzimati was found guilty of acquiring and developing tribal 

land without permission from Kweneng Land Board by the Customary Court, this verdict 

was overturned on appeal.  In analyzing the case, the Presiding Officer posited that: 

In my analysis I found that the court made a great mistake in the procedure of this 
case because evidence is strong that the accused was given the land by Mr. 
Moilwe in 1991 and that he did developments in 1992 by building a 5-roomed 
house. The section which is said to have been violated of the Tribal Land 
Amendment Act of 1993, just like the name indicates, was written in 1993 when 
the accused had already been given the land and had done developments on that 
land. The application of this law is not retrospect. Therefore it is unlawful to use a 
law of 1993 for a violation committed in 1991 before this law was written; 
therefore it was not in violation in 1991. This means that this court is forced to 
release the defendant from the offence he was accused of.  
Because of this reasons, I say that Nobhosi Dzimati’s appeal be granted. I release 
him from the offence of violating Section 39 (1) of the Tribal Land Amendment 
Act of 1993. The Chief’s verdict is erased. 
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The ruling of the Court of Appeal in the above case is not significantly different from that 

given in the case of The State v. Bonalemang Ditsebe, 2001. In this case that borders on 

the same charge of acquiring and developing tribal land without permission from the 

Kweneng Land Board, the Presiding Officer again observed and ruled that: 

Now in this trial, the Prosecutor is the one who points out that the Land Board 
verified that the accused did not allocate himself the plot in question, he bought it and 
acquired it through Mr. Seribe. The chief should have changed the plea of the accused 
to be “plea of not guilty” because even though his plea was guilty it shows that he 
actually did not feel that he had done anything wrong. He says, “I am guilty for 
building without permission”. This shows that he does not find himself guilty for 
acquiring the plot, he finds himself guilty of building without permission. Therefore 
this trial should have proceeded exactly as stipulated by the law, the accused to be 
informed of his offence, to be allowed to call in witnesses and so forth, following 
Rule 19 of the Customary Court (Procedure) Rules Cap 04:05. Now the charge that 
the accused allocated himself land is not truthful, he acquired the plot lawfully in 
1991, this law of Section 39(1) Tribal Land (Amendment) Act 1993 not yet put in 
place. Therefore he did not violate that says he allocated himself land. This means 
that the “charge is defective”. 
 

The principle of natural justice that a law cannot be applied retroactively and other 

procedural errors were exploited by the plaintiff to get a ruling that overturned the earlier 

ruling of the lower court.   

 

Case 4: The State v. Kgosipheko Lorato 

The State 
v. 
Accused:   Kgosipheko Lorato 
  Age:  34 years 
Address:  Nkoyaphiri 
Occupation: Clerk 
 
Presiding Officer:   E.K.K Sebele I 
Recording clerk:   R.O. Mantu 
Prosecutor:     S/Inspector Matsapa 
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 Statement of offence: 
Acquiring or taking of land without appropriate lease or certificate issued 
by the Land board concerned c/s 39 (1) 

  

Particulars of offence: 
The accused is brought before the court for the offence of acquiring or 
taking of land without permission or certificate. You were found by the 
Land Board on the 16/05/2000 having developed the land. 
 
 
P.O: 
 Do you hear and understand that? 
 
Accused: 
 
P.O.:  
 Are you guilty or not guilty? 
 
Accused: 
 I have got a lawyer. There is nothing I can say without his 
presence. 
 
P.O.: 
The court rejects that request because the court order which the accused’s 
lawyer cited was made in 2000 before the tribal courts were given the 
power to demolish people’s properties by the Minister of Local 
Government and before the Cabinet Directive therefore the court will 
continue with the case. The accused’s lawyer is aware of this. 
 
P.O.:   
 Do you find yourself guilty? 
 
Accused:   
 Chief, there is absolutely nothing I can say. 
 

State witness: 
 Omphile Matlhake 
 B/C/F Years 
Mogoditshane Sub Land board Committee Secretary 
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On the 16th of April 2001, the accused, who is resident of Nkoyaphiri, met 
with the Land Board that deals with the investigations of land without 
certificates. They asked her about her plot in Nkoyaphiri. She told them 
that she was given the land by her niece Seabotsweng Mogatwe in 1992 
and she developed the plot in 1992 and completed the development in 
1994. She had planned at building a three bed roomed house but had 
managed only one room. During questioning, she was asked about a 
certificate and she indicated that she did not have one. The committee 
continued to investigate whether her name was one of those brought up 
during the Kgabo Commission but it was not found. After the questioning, 
the matter was referred to the Police for further investigations. 
 

P.O.: 
Do you wish to ask a question? 
 
Accused: 
I want my case to be heard in High Court with a legal representation. 
 

Questions by the Prosecutor: 
 Nil 
 

Questions by P.O.: 
 The accused does not have a certificate I verify that. 
 
State Witness II: 

 8013 Cst Kubisani 
 B/C.M 33 Years 
 Botswana Police SSG 
I.O 
 
 On the 16/05/2001, the Land Board brought the accused before us 
as the Police with allegations concerning her plot in Nkoyaphiri, which 
they say she has neither permission nor a title to allow her to stay there. 
During our investigations, the accused told us that she was given the plot 
by her niece Seaboteeng Mogatwe in 1992, which she preceded to develop 
in that same year and she completed it in 1994. She explained she had 
built a three-roomed house, however only one room was completed. We 
went with the accused to her plot and indeed verified her statement to be 
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true. We asked her to produce the certificate but she was unable to do so. 
She was told she had committed an offence of acquiring land without 
permission, which she is here today to answer. 
 
P.O.: 

 Do you wish to ask a question? 
 
Accused 

 Yes Chief. 
 

Cross examination by Prosecutor: 

1. You told me that you built a 4-roomed house in 16/05/2001. 
 2. You told me that at 10 in the morning. 
 3. I verify what you showed me. 

 
Comments by the Prosecutor 

1. I found the accused without a certificate from the Land board. 
2. There is enough evidence to proceed with the case. 
 
P.O.: 

Do you want to be given a chance to speak? 
 
Accused: 

 I have got a lawyer there is nothing I can say. 
 
P.O.: 

The evidence produced here is enough for the accused to answer to. She is 
allowed to call in witnesses and if she likes she can remain silent. 
 
P.O.: 

Do you want to say anything? 
 
Accused: 

 I do not want to say anything. 
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Summary by the Prosecutor: 

In the trial of Kgosipheko Lorato for the offence of acquiring and 
developing tribal land without permission the matter is put to rest. The 
first witness called from the Land Board said that the accused was in their 
offices in 16/05/2001 and they asked her about her plot in Nkoyaphiri and 
she agreed that she lives there and that she has not certificate for the plot. 
When the first witness is asked by the accused, it shows that he consents 
with what she is saying. In the state testimony that the accused had no 
certificate or that she failed to produce one she asked the investigator 
questions even though she says he is not saying anything worthwhile. The 
accused could have she just remained silent and not ask some witnesses 
questions while she asks others. This shows that she was giving the court 
permission to continue with the case. The evidence produced shows that 
the accused is guilty of breaking Section 39 (1) of laws of the Tribal Land 
Act 
 
P.O.: 
 Evidence states that you be found guilty, what do you say. 
 
Accused: 

There is nothing I can say without a legal representation. 
 
Verdict: 

 The State is trying Lorato Kgosipheko for the offence of acquiring 
tribal land without permission from the Land Board thus breaking Section 
39 (1) of the Tribal Land Act, which was amended in 1993. When the 
court asked the accused if she is guilty, she said that she had a lawyer and 
showed that through documentation. When the court looked at this 
document which its copy was attached to the letter about the case it was 
found a letter from her Lawyer. It was stating that the accused, one of their 
clients, was one of those who are affected by the Court Order released in 
2000 by the High Court in Lobatse stating that my court should not 
continue with the case or render a verdict that requires the accused to 
vacate the plot. Otherwise it will be making a mistake. There is nowhere 
in the letter that requires the case to be transferred and the case will not 
transferred because according to the letter by her lawyer, it states that I 
should look at the Court Order which was released by the High Court that 
this court can transfer the case to a Magistrate Court where he would be 
able to represent her. What her lawyer is saying is that I should forget the 
order of the High Court. When this court faces me with my Court Order it 
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says that Court Order the third defendant who is visible in that court order 
must not cause those who were affected, the accused included, must not be 
released without a Court Order that was released according to the law. But 
this Court Order, the Attorney General took it further but it was set aside. 
It is easy to see. It was in 2000 but after that the Minister of Local 
Government was given the power under the Customary Court to write a 
regulation giving all Setswana Courts the power to listen and evict people. 
It is surprising that on the 16/05/2001, this Lawyer, while he is aware of 
this change, that if my court do its job it will not be following the law. “He 
is derailing and departing from the cause of Justice, let alone procedure”. 
This court continued to give the accused an opportunity to deny or agree 
to allegations that were against her. She elected to keep silent which is her 
right under the Customary Court Act and Criminal Procedure and 
Evidence. This court does not take that as being undermined. With this 
reasons, the court is satisfied that it did its job without denying the accused 
of her rights. The accused also used her right under the law not to answer 
questions. This court states that she even refused to give her own side of 
the story. 
 
Previous convictions: 

Nil 
 
Mitigations 

 
P.O.: 

 I am going to punish you. What reasons should I be lenient? 
 
Accused: 

 Chief, there is nothing I can say without my Lawyer’s presence. 
 
Sentence: 

 Accused sentence to pay P2000 Court fine in 14 days or 6 months 
imprisonment in default of payment. Accused sentenced to 1-year 
imprisonment wholly suspended for 3 years. Accused ordered to vacate 
the area in 21 days or eviction order will be granted in time of delay. 
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Right of Appeal: 

 Whoever is not satisfied with this verdict has 30 days to file an 
appeal. 
 
 
 
 
 
 
 
IN THE CUSTOMARY COURT OF APPEAL HELD AT 
GABORONE CUSTOMARY COURT 
 
THE STATE 
v. 
LORATO KGOSIPHEKO      --         APPELLANT 
 
NOTICE AND GROUNDS OF APPEAL 
 
BE PLEASED TO TAKE NOTICE that the Appellant appeals against the 
decision of the Customary Court sitting at Mogoditshane on 26th June 
2001. 
 
The grounds of Appeal are that: 
 
(a) The Customary Court erred in arriving at the decision, as it did, 
that I was guilty of allocating land to myself and as a result, should pay a 
fine of P2000.00 or be imprisoned for 6 months and further that I should 
vacate my plot. 
(b) This is so because the Customary Court violated S 36(1) of the 
Customary Court Act by refusing to transfer my case to another court 
despite my request. Therefore the decision is null and void. 
(c) The Customary Court failed to consider all factors and evidence 
into consideration, hence its decision is unjustified and erroneous. 
 
BE PLEASED TO TAKE FURTHER NOTICE THAT detailed grounds 
of appeal shall be filed later. 
 
 
SETSWANA COURT OF APPEAL: GABORONE 
MOLEPOLOLE (MOGODITSHANE) CRB NO. 346/2001 
CRIMINL APPEAL CASE NO. 41/2002 
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MEMBERS 
 

President:   Kgosi Linchwe II       
Member:   A.G.T. Malikongwa    
Alternate member:  P.P. Makepe                  
 
THE STATE  
VS 
LORATO KGOSIPHEKO  
 

 

 

Verdict  

A.G.T. Malikongwa  
 
During the 26/6/2001 the defendant, Lorato Kgosipheko, was brought 
before the Chief in Mogoditshane Customary Court, to answer for the 
offense of acquiring tribal land without permission or certificate. It was 
said that she was found by the Land Board having developed the land. 
Doing so is against Section 39(1) of tribal land (Amendment) Act 1993. 
When the accused was accused of this offense she responded by saying “I 
have got a lawyer. There is nothing I can say in his absence.” The Chief 
dismissed her response with the following words “This court dismisses 
your statement because the Court order that has been referenced by the 
accused’s lawyer was made into law in 2000 before Setswana tribal courts 
were given the power to demolish by the Minister of Local Government 
and Lands and before a Cabinet Directive, therefore the court will 
continue to cross examine the defendant. The defendant’s lawyer is aware 
of this as well. 
 
Section 10(2) (d) of the Botswana Constitution reads as follows: - 
 
10(2)(d) Every person who is charged with a criminal offense 
(d) Shall be permitted to defend himself before the court in person or, at 
his own expense, by a legal representative of his own choice. 
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Whoever is prosecuted of any offense 

(d) Shall be permitted to defend himself before the court in person or, at 
his own expense, by a legal representative of his own choice at their own 
costs. 

 

This offence, forces the judges of the case or the high courts, to allow the 
defendant to seek a legal representation at their own costs. So the courts 
have no right to deny them of doing so, as it will be denying them of their 
rights. The Chief made a mistake of denying her of this right. In the 
documents before me, the lawyers of the accused have pointed out that 
they were the ones who were representing her on their letter dated 
16/5/2001.  These are “Kanjabanga & Associates”. It’s surprising that the 
Chief ignored this law, which shows his interest in this case. 

 

After the first state witness, Omphile Mathake (SW1), gave his witness 
before the court, the Chief asked the accused a question and it proceeded 
as follows: 

 

Chief: Do you want to question (the state witness)? 

The Accused: I want my case to be heard in the High Court with my own 
lawyer. 

 

Section 36(1) of the Customary Courts Cap 04:05 reads as follows: 

36(1) “where in any proceedings before a Customary Court any party 
thereof demands that case be transferred to some other court the 
proceedings shall be suspended forthwith and the matter be referred to the 
Customary Courts Commissioner”. 

 

This law forces the Customary Courts to stop the hearings if one of 
accused asks that it be transferred elsewhere. The Chief ignored this law 
by continuing with the hearings. 

 

That’s not the end. After the second state witness No. 8013 Cst Kubisane 
delivered his investigations, the Chief continued by asking the accused. 

 

Chief: Do you want to be given a chance to speak? 
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Accused: I have got a lawyer. There is nothing I can say. 

 

Chief: The evidence that has been produced is enough for the accused to 
answer to. You are allowed to call in your witnesses if you got any and if 
you like, you can remain silent. Do you want to say anything? 

Accused: I don’t want to say anything. 

 
After the summary by the Prosecutor, the Chief continued: 
Chief: The evidence states that you be found guilty. What do you have to 
say? 
Accused: There is nothing I can say without a lawyer. 
 
Even when the accused stated that the case be taken to the High Court 
where she would have a representative, he did not give the verdict. 
 
Section 49 of the Interpretation Act Cap 01:04 and Section 2 of the Penal 
Code. Cap 08:01 all interprets the same. They state “court means a court 
of competent jurisdiction” 

 
It was in up to the Customary Courts Commissioner to decide what steps 
to take if this case was brought before the court. 
 
Section 10 of Botswana (Constitution of Botswana guarantees that every 
person charged with a criminal offense shall receive a fair hearing within a 
reasonable time by an independent and impartial court, and this section or 
law recognizes that such person is presumed innocent until proven guilty). 
 
This case is full of mistakes, as I have pointed out. The state witnesses, 
Omphile Matlhale (SW1) and Cst Kubisani No. 8013, all explained that 
when the accused was asked where she got the land, she explained that she 
got it from her niece Seabotsweng Magatwe in 1992. Now it’s surprising 
to find that the defendant is being accused of acquiring land even though 
they explained who gave her the land. 
 
Through further examining the case, I find that it is not necessary to give 
verdict on how the evidence was presented and how the case is. 
 
When the Chief rendered the verdict, he stated that the accused pay the 
Customary Court 2000 Pula within two weeks (14 days) or go to jail for 6 
months if she is unable to pay the fine. On top of that, she was sentenced 
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to a year in jail but the sentence was set-aside for 3 years. Furthermore, 
she was ordered to vacate the plot within 21 days or she will be removed 
by force. 
 
I have shown that the Chief failed to heed the laws of the Customary 
Courts; he ignored Section 36 of the Customary Courts Act, which forces 
him to do so. This means that the accused was prosecuted and sentenced 
without due regard of the law. Therefore I will erase all the verdict and 
sentencing because they are not in accordance with the law (judgment null 
and void, and set aside). 
 
If the accused has paid any money, she must be paid back within two 
weeks from this date. 
 
Whoever is not satisfied with this verdict has 30 days to appeal. 
 

 

 Case 4 (The State v. Kgosipheko Lorato) provides a completely different 

perspective on the judicial system that emerged with the reform that the Tribal Land Act 

engineered. Cases 1-3 above showed continuity of some features of the old system of 

kgotla trial in the new judicial body of the Customary Court. Even though all the rulings 

of the Customary Court in Cases 1-3 were overturned by a superior court, the jurisdiction 

of the customary courts and the power of the Kgosi to hear such cases were never 

challenged. In this way, the power of the traditional authority (although under a new strict 

guidelines) to intervene in land disputes represent a survival of the past and its continuity 

in the present. In The State v. Kgosipheko Lorato, we see a challenge to the jurisdiction of 

the customary court in land disputes. The first inkling of this challenge came when the 

defendant refused to enter any plea to the offence she was charged with. Instead of a plea, 

Ms. Lorato said, “I have got a lawyer. There is nothing I can say without his presence.” If 

the Presiding officer was versed in the common laws of Botswana including her 
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constitution, he would have realized that the defendant was challenging his power to try 

the case. By requesting legal representation, a procedure that cannot be accommodated 

under the laws that set up Customary Courts [section 31 (a)], the defendant was in 

essence requesting a transfer of her case to another court where she could exercise this 

constitutionally guaranteed right [Constitution of Botswana, section 10 (1&2)]. When it 

became clear to the defendant that the Presiding Officer was bent on continuing with the 

trial in violation of her constitutional rights (which takes precedence over the powers of 

the court), she made a last attempt at aborting the trial when she made a very clear 

request, “ I want my case to be heard in High Court with a legal representation.” As the 

Appeal Court observed in its ruling above, the Customary Court should have immediately 

suspended this hearing and either transfer the case to another court of the defendant’s 

choice or report the request to the Customary Court’s Commissioner. It was on this 

ground that the Court of Appeal rendered its verdict:  

“I have shown that the Chief failed to heed the laws of the Customary Courts; he ignored 

Section 36 of the Customary Courts Act, which forces him to do so. This means that the 

accused was prosecuted and sentenced without due regard of the law. Therefore I will 

erase all the verdict and sentencing because they are not in accordance with the law 

(judgment null and void, and set aside).” 

 This ruling of the Customary Court of Appeal in The State v. Kgosipheko Lorato 

defines the limit of the continuity of the past judicial system in land disputes in the 

present. While the traditional authority still continued to participate in an agency for 

settling land disputes (where they literally hold court) as in the past, any party to such 
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disputes under the new system, could exercise their constitutional right to request a 

transfer of such cases to another agency where the traditional authority is excluded.  

 

d)  Land Tribunal 

The Land Tribunal is a specialized court and the only judicial body whose jurisdiction is 

restricted to land disputes. Compared to customary courts, land tribunals have a very 

recent history, a history that to the 1993 amendment of the Tribal Land Act. Prior to the 

1993 amendment which established land tribunals, the Tribal Land Act vested judicial 

authority in land matters in the Land Boards and the Minister of the supervisory ministry. 

Since the Subordinate Land Boards have the primary responsibility of allocating land to 

individuals for either residential or arable purposes, it is at this level that most disputes on 

allocation and right of occupancy will emanate. To this end, section 16 of the Tribal Land 

(Subordinate Land Boards) Regulations provided for: 

(1) Any person aggrieved by a decision of the subordinate land board may 

appeal to the tribal land board by lodging a notice of appeal either verbally 

or in writing with the clerk of the subordinate land board or the secretary 

of the tribal land board; 

(3) On consideration of an appeal against a decision of the subordinate 

land board the tribal land board may allow such appeal and set aside, or in 

any manner vary the decision of the subordinate land board. 

The main land board of each district is also directly involved in the allocation of land to 

individuals and corporate entities for commercial purposes under common law (sections 
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22-31). For this reason, main land boards may be a party to a dispute resulting from the 

performance of its statutory duty. As the judicial authority in disputes emanating from the 

decisions of the subordinate land boards, the arbiter in this case may in turn become a 

party to a dispute if the aggrieved party in the original dispute becomes dissatisfied with 

its decisions. Appeals against decisions from either of these two levels could go up to the 

Minister as spelt out in section 14 of the Tribal Land Act: 

Any person aggrieved by any decision of a land board under the provisions of section 13 

may appeal to the Minister within a period of six months from the date upon which he 

became aware of such decision and the Minister may make such order in the matter as he 

may think fit. 

 In the mechanism which the Tribal Land Act thus set up, the land boards and the 

Minister as judicial authorities in land disputes became “judges in their own cases.” Since 

the subordinate land boards operate under the guidelines provided by and under the 

supervision of the main land boards, the question of the partiality of the later in disputes 

to which the former is a party is a moot point. This is even more so with the 

overwhelming administrative control which the Minister have over the operations of the 

land boards. This “conflict of interest” might have prompted the creation of a separate 

and independent judicial body. In the 1993 amendment of the Tribal Land Act, both the 

land boards and the Minister were stripped of their judicial authorities in land matters. A 

new section 40 in the amendment provided for: 

(1) The Minister may, by order, establish a land tribunal, or land tribunals for the 

purposes of this Act; 
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(2) The composition, terms of reference, jurisdiction and powers of any such 

tribunal, and the period of office of members thereof, shall be as may be specified 

by in the order establishing the tribunal; 

As to the power of the tribunal, section 40(4) vested in the tribunals the authority of a 

court with their decisions “enforceable in the same manner as decisions of a court of 

competent jurisdiction.” Subsections 3 and 5 provide for the parties that may appear 

before the tribunals as any person (private or corporate entities) and land boards either as 

appellants or respondents. For the first category of parties, section 3 posited that:  

 

Where the Minister has established a land tribunal for any area –  

(a) any appeal which is said to lie to the Minister under section 14 or 27(2) 

of this Act shall be referred to the land tribunal for the area concerned for 

settlement; 

(b) any person aggrieved by a decision of a land board made under section 

38 of this Act may appeal against such decision to the land tribunal for the 

area concerned. 

In recognizing the rights of a land board to initiate litigations at the tribunal, section 40(5) 

established that: 

A land board wishing to enforce any of its decisions may make application 

therefore to the appropriate land tribunal, and the land tribunal, after giving both 

parties to the dispute an opportunity to appear before it and present arguments or 

evidence, may uphold the decision of the land board, reject it or amend it as it 
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deems fit, and shall thereafter cause the decision of the land board, if upheld, or as 

amended, to be enforced as a decision of the land tribunal.  

Excerpts from the rulings on three cases from Kweneng District that came before 

the Land Tribunal held at Gaborone will be used to illustrate the modus operandi of this 

land dispute settling agency.  

 
 
Case 1:  
 
Lydia Matlolela (appellant) v. Kweneng Land Board (respondent) –  
Case NO. 97/2002. 
Land Tribunal: 
This is an appeal case by Ms Lydia Matlolela against the Kweneng Land 
Board’s decision not to allocate her a plot of her choice near Legae School 
in Mogoditshane. 

 
Facts in this matter are simple and straight forward. The appellant was 
allocated a pre-demarcated plot in Ledumadumane by the Kweneng Land 
Board because the one offered by Ramonna fell in an unsurveyed area. 
The Land Board did not know when the plots in this area would be 
surveyed and made available for allocation. Given this uncertainty, the 
Land Board in order not to hold her application for too long, and in the 
process delay her development aspirations for the plot, allocated her an 
already pre-demarcated plot at Ledumadumane. At this hearing the 
Kweneng Land Board went further to assure this Court and the appellant 
that if she still wanted the original plot she was given by Ramonna, she 
would have to wait until the area was surveyed and the plots made 
available for allocation. These actions by the Kweneng Land Board, in this 
Court’s considered opinion, demonstrated serious application of mind to 
the application and displayed reasonable sensitivity to the matter. 
The appellant on the other hand has declared she does not like 
Ledumadumane. She did not advance any other reasons for disliking it 
other than a preference for the plot near Legae Primary School. However, 
it is noted she ultimately said if the Land Board was uncertain about when 
surveying of the plots near Legae School would be done, and that they 
could not guarantee she would be given the exact plot she wanted, she 
expressed her final willingness to stay at Ledumadumane. In this Court’s 
considered opinion this was a well thought out, mature resolution of the 
matter by the two parties. The Kweneng Land Board’s resolution of 
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allocating and issuing Ms Lydia Matlolela a certificate of grant for a plot 
at Ledumadumane therefore stands. 

The appeal does not succeed. 
The parties are hereby informed of their right to appeal on a question of 
law only to the High Court within eight (8) weeks of delivery of this 
judgment if they feel aggrieved.  

Judgment read in open Court this 26th day of November 2002. 
 
 

Case 2: 

Fidelity Print Mark (Pty) Ltd  (Appellant) v. Kweneng Land Board  
(Respondent) (case no. 41/2002) 
Land Tribunal: 
This matter was heard by this Court at the Land Tribunal Chambers, 
Gaborone on July 12, 2002. Mr Fidelis Ncube appeared for appellant 
whilst respondent was represented by Attorney K. P. Siele, assisted by O. 
S. Mahake (Deputy Land Board Secretary. It is an appeal against 
respondent’s decision in rejecting appellant’s application for an industrial 
plot in Mogoditshane. 
 
The gist of the matter as presented above is that appellant’s application for 
a disused borrow pit in Mogoditshane was rejected by respondent on the 
grounds that the plot in question could not be allocated for any activity 
until after its rehabilitation. Subsequent to its rehabilitation, he once again 
approached the Kweneng Land Board for a reconsideration of his case. He 
was called upon to submit a fresh application for same and following an 
interview by the Board he was asked to install beacons on the plot told to 
await the Board’s decision. The installation of pegs created in his mind a 
legitimate expectation that his application would succeed. This was further 
strengthened by the Board’s advice for him to obtain a letter of no-
objection from Taeko Tshiamo(owner of the tshimo) that she had given 
him authority to apply for the plot and put it to his intended use. 
 
Evidence adduced by Steven Tshiamo on behalf of appellant not only 
confirmed his mother’s Taeko Tshiamo) release of the plot to appellant 
but that the disputed plot was, contrary to respondent’s assertion, a 
different entity from the one that was said to be a matter of another dispute 
between his mother and respondent. The dispute is in respect of the 
amount of compensation offered and queried by Taeko and respondent 
failed to demonstrate before the Court that the contrary was the case. 
Respondent did not produce the said land use map to demonstrate the 
location of the disputed plot in relation to the plot referred to by appellant 
and his witness, as being a different kettle of fish and subject to a separate 
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dispute. In the circumstances the Court was left with no alternative but 
agree with appellant and his witness. The onus was upon respondent to 
prove them wrong but failed to produce documentary evidence to that 
effect. 
  
Having weighed all the facts and evidence put before it by the parties 
concerned in this matter, this Court found it prudent to afford appellant the 
benefit of his doubt and rule in his favour. Respondent shall allocate the 
disputed plot to appellant without much ado and the exercise carried out 
during the next Board’s allocation trip following delivery of this 
judgment. 
 The appeal succeeds. 
The parties are hereby informed of their right to appeal on a question of 
law only to the High Court within eight (8) weeks of delivery of this 
judgment if they feel aggrieved. 
 Judgment read in open Court this 14th day of August 2002. 
 
 
Case 3: 
Margaret Seboni (Appellant) v. Kweneng Land Board (Respondent) –  
Case No. 89/2000. 
Land Tribunal: 
This is an appeal case by Mrs Margaret Seboni against the Kweneng Land 
Board’s decision not to allocate her a business plot in Boribamo Ward, 
Molepolole. This case was heard on 29th June 200 and struck off the roll 
because the appellant did not turn up. It was finally reinstated and heard at 
the request of the appellant, on 30th October 2002. 
 
Submissions from the contesting parties in this matter, reveal that the 
appellant applied in 1998. Both the Molepolole Sub Land Board (in 1998) 
and the Kweneng Land Board, the respondent (in 199) visited the site, 
accompanied by the appellant on both occasions, and confirmed the site 
was unallocated. The Molepolole Sub Land Board after the site visit told 
the appellant they were recommending her application to the Kweneng 
Land Board for approval. There was no observation or recommendation 
made by the Molepolole Sub Land Board about the area being liable to 
flooding. This is despite the fact that it was this Sub Land Board which did 
the preliminary investigations for the main Kweneng Land Board. Thus 
the Molepolole satisfied itself, in support of the appellant, that the site was 
unallocated and therefore available for allocation without any other 
impediments, to the appellant and recommended accordingly to the 
Kweneng Land Board. Without doubt this would be expected to raise 
reasonable expectation by the appellant. 
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The Kweneng Land Board, for its turn, when it received the approval 
recommendation from the Sub Land Board, at its meeting of 7th December 
1998 to 8th January 1999 decided the area was floody. This court 
understands and interprets the word floody to mean liable to flooding by 
storm water. Neither the respondent’s representative nor the minutes of the 
7th December 1998 to 8th January 1999 of the Kweneng Land Board, 
adduced the source of the information identifying the area as liable to 
flooding. In fact the issue itself appears to have been given a cursory 
treatment by that meeting. The entire record at Item 14 relating to the issue 
in those minutes is noted as: 
 
 “Sub Land Board recommend approval of the application to Main 
Land Board. 
 
Resolution of Kweneng Land Board: disapproved, the area within which 
the plot is sought is floody.” 
 
There is nothing else showing deliberations on the matter in those minutes. 
There is also no indication that the Main Kweneng Land Board assessed 
the site before drawing their conclusion. 
The appellant submitted, and the respondent has confirmed that it was 
only after that meeting and resolution, and after informing the appellant of 
the resolution, that the respondent then asked the physical planning office, 
by letter of 2nd October 1999 to assess the area since there were other 
buildings already established in the area. This action was prompted by the 
appellant’s insistence that she could device means of managing the area 
even if it was considered not suitable. The further prompt came from the 
communication with the Land Tribunal Secretariat. It was not until early 
2002 that the physical planning office submitted its findings. The 
respondent did not give reasons why the physical planning office delayed 
nor how much effort, the respondent personally put in to encourage the 
physical planning office to speed up the assignment. The appellant has 
submitted, she was nonetheless always following up the Land Board on 
her application. In the absence of this explanation, this Court concludes 
that the respondent neglected their duty and responsibility to follow-up the 
assignment they gave to physical planning office to ensure speedy 
resolution of the matter. 
The physical planning office, the Court was informed, indicated, in the 
report they had no objection to the appellant being allocated the site. This 
Court was not informed by the respondent if the report addressed and 
advised on the question of flooding. Be that as it may, the physical 
planning office could only give a no-objection clearance if there were no 
obvious impediments save that a building was being constructed on the 
site. This Court concludes that the respondent has failed to explain or 
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justify their contention that the area was “floody”. It would be unfortunate 
if further investigations revealed deliberate and sinister intentions to 
frustrate the investor and appellant by such a sombre decision. It is 
noteworthy that the appellant and investor was not deterred in her 
investment drive by such a decision. 
  
Turning to procedural matters, the Kweneng Land Board at the meeting of 
7th December 1998 to 8th January 1999 made and subsequently 
communicated the decision to the appellant about disapproval on account 
of the area being “floody”. After that, on 2nd October 1999, the Land 
Board wrote to the physical planning office asking them to assess the area 
since there were residences already established there. It is unclear, and the 
respondent did not clarify why they did not do this before making and 
communicating the decision to the appellant. Following the assessment 
report by the physical planning office, the respondent had another meeting 
with the appellant. The appellant was told at this meeting, that the site had 
already previously been allocated to someone else and she should look for 
an alternative site. She has of course denied being told to look for an 
alternative site. This was the second decision by the respondent on the 
same matter. This means the respondent, a public authority, reviewed their 
own previous decision. This is a practice generally considered improper in 
justice delivery system under the principles of natural justice. It would 
have been proper procedure, on receipt of the recommendation from the 
Molepolole Sub Land Board, for the respondent to seek all necessary 
advice, make all necessary investigations and consultations and compile 
all possible information before making one and the only decision to the 
appellant rather than flounder about. This, in the considered opinion of 
this Court, was a display of forthright ineptitude at best and lack of serious 
application of their mind to the issue at hand at worst. 
  
The final issue relates to the insistence by the respondent that the appellant 
should look for an alternative plot and apply the normal way. While this 
Court accepts the respondent cannot allocate the appellant the plot which 
was already allocated to Shini Lesomo and now held by his surviving wife 
Mrs Gofaone Montle Lesomo, it notes that this matter has been pending 
for now over four years. During all of this time the appellant kept visiting 
the Land Board in pursuit of it. As showed above, the respondent did not 
conduct himself in a manner above reproach when considering it, and all 
of the four years delay is wholly attributable to that incongruous conduct. 
This constituted serious injustice, and is what has made the appellant fail 
to utilise her development FAP funds. It is obvious the insistence that the 
appellant look for an alternative plot, in a village as big as Molepolole and 
when she finds it, apply afresh the normal way, further shows insensitivity 
to the appellant’s plight. For all intents and purposes, the respondent is all 
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out to frustrate the appellant by their (respondent’s) intransigent attitude. 
This Court can only marvel at the ingenuity of the Kweneng Land Board 
to obstruct instead of promote economic and social development of the 
appellant as provided for by Section 10 of the Tribal Land Act (CAP 32: 
02) as amended. 
This Court, given the gloomy scenario above, cannot support the 
respondent’s insistence that the appellant should hunt for a plot in a big 
village without the help of maps, plans and expertise, and after being 
delayed by the respondent’s manner of handling of her application for 
more than four years. The Kweneng Land board is better placed, since it 
has all the requisite resources of maps, plans, expert manpower and has to 
play its unbiased promotional role of economic and social development of 
the citizens, to pinpoint a vacant suitable plot as infill or in the commercial 
zone of the Molepolole Development Plan and allocate it to the appellant. 
  
The Kweneng Land Board is accordingly ordered to allocate Mrs Margaret 
Seboni a suitably located alternative plot for a bakery as commercial 
venture. This order applies to the whole area covered by the Molepolole 
Development Plan including the allocation of the plot in the commercial 
zone before 28th February 2003. 
 The appeal succeeds. 

 

 

 

e)  The Paradox of reform. 

A paradox as a person, an opinion, or a thing or situation could be used in two contexts. 

First, as in any of the above that is seemingly self-contradictory and so unreasonable as to 

be ridiculous but on the other hand may in reality represent a possible truth. Second, as 

self-contradictory and invariably false. The various land use and land tenure reforms that 

have been carried out in Botswana and other African states since independence under the 

pretext of modernization combine in each one of them these two features. For most, the 

general assumptions underlying these reforms have been proven to be false (Lele 1975). 

In the case of Botswana, the knowledge of the customary land tenure practices upon 
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which the reforms were based was largely erroneous. In the same vein, the potentials of 

the reforms in increasing agricultural productivity and enhancing rural development have 

been more than exaggerated (White 1993). This section will focus on the contradictions 

in the legislations as they relate to the major objective of wrestling the control of land 

away from the traditional authorities. 

  Although the political elites inherited state power from the colonialists at 

independence, the traditional authorities represented by the Dikgosi institution against 

whom they competed for power was still seen as a potent force in the new nation state. 

The influence of the Dikgosi institution at that time was not unconnected with the control 

over land. As discussed in Chapters Two and Four of this dissertation, the Dikgosi’s 

control over land was the primary means by which they were able to entrench their 

political hegemony in their respective domains. Any effort of the new political elites 

aimed at capturing the loyalty of the citizenry must therefore start with divesting the 

Dikgosi institution of their control over land.  

 The earliest of these efforts and perhaps the boldest is the Tribal Land Act (CAP 

32:02) of 1968 and its amendment of 1993. Without underrating the statutory objectives 

of this legislation, this Act seems to have been mooted and enacted for the purpose of 

supplanting the Dikgosi institution’s position of control and management over land. A 

pointer to this effect is the full title of the Act: “An Act to provide for the establishment 

of tribal land boards: to vest tribal land in such boards: to define the powers and duties of 

such boards and to provide for matters incidental thereto.” It is thus clear from the full 

title of this Act and further clarified by its provisions that the objective of the Tribal Land 
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Act was to strip the Dikgosi institution of its control over the allocation of land and 

transfer such powers to an agency that functions as a government parastatal. 

 As clear as the intentions of the government may be with the Tribal Land Act, 

certain provisions in the Act that are at cross-roads with these intentions produce the 

paradoxes in the legislation. The first of these paradoxes is the accommodation given to 

the Dikgosi institution, situation that the reform wanted to end in the first instance. When 

the first land boards were inaugurated in 1970, the paramount ruler of each ‘tribal’ 

territory was an ex-officio member. The influence of the Dikgosi institution in the land 

board was further bolstered by the concession for the paramount ruler to nominate 

another member, individuals that were almost always dikgosana (relatives of the kgosi). 

Even though the Dikgosi were no longer the sole authority responsible for the allocation 

of land, their membership and the membership of another of their nominee (who 

invariably would do their bid) of the new land authority was such that still gave the 

traditional authority significant leverage in land administration. This paradox was 

addressed in subsequent amendments to the tribal Land Act in which the Dikgosi 

institution was excluded from the membership of the land boards. 

 Notwithstanding the exclusion of the Dikgosi and their nominees from the 

membership of the land boards, the process for the grant of customary land right is one 

that still enabled the traditional authorities to be relevant. Cognizance of the limited 

knowledge of the land board on the existing land ownership patterns and structures on 

one hand, and the immense wealth of knowledge that the traditional authorities possessed 

on the subject on the other, the former institution have continued to find a place for the 
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latter within the new system of land administration.  As part of the application process for 

a grant of customary land rights, section 6(2) of the Tribal Land Regulations stipulates 

that: “An applicant may also produce to the secretary a letter from the head of the ward 

concerned or his local representative stating whether he has any objection to the granting 

of the right applied for, which letter the secretary shall file.” As if to reiterate the 

importance of the participation of the Dikgosi institution to the success of the new 

regime, section 7(1)c  further mandates the land board through its secretary to: “ascertain 

in the most expedient manner the attitude towards the application of the head of the ward 

concerned or his local representative, if it has not already been communicated to him in 

writing” 

 There is the tendency for one to regard the paradoxical participation of the 

traditional authorities in the new land allocation system through the channels discussed 

above as a sign of a lack of strong will to completely oust the Dikgosi institution from 

land administration. On the contrary, Botswana’s land tenure reforms should be seen 

within the overall cautious approach to development that the country has adopted since 

independence. Rather than radically change land tenure practices as it was done in 

Tanzania (James 1971), Ethiopia, Kenya, Mozambique, Malawi, and Nigeria, Botswana 

opted for what Bruce (1998) called “adaptation reform.” Under this approach, Botswana 

merged some aspects of the traditional tenure arrangement with the modern that is 

characterized by private ownership and the creation of land market. Part of the need to 

maintain continuity with the old system informed the incorporation of the paramount 

ruler of each district (as ex-officio) and his nominee as members of the land board. With 
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this membership, the Dikgosi institution not only participated in the process of land 

allocation but also heard appeals from the decisions of the sub land boards. 

 Although the Dikgosi institution eventually lost its membership of the land boards 

through the various amendments to the Tribal Land Act, the influence of the institution 

has not been completely extinguished. Their influence, to a limited extent, has survived 

though the judicial authority they exercise over several matters, including land. One of 

the most significant changes to date made to the Tribal Land Act is the establishment of 

Land Tribunals to take over the judicial responsibilities of the land boards and the 

minister of the supervisory ministry in land matters (Tribal Land (Amendment) Act, 

1993, section 40). While the Land Tribunal became a specialized court with jurisdiction 

over land disputes, especially between land boards and individuals and corporate entities, 

customary and magistrate courts also have jurisdiction over the same matter. It is the 

jurisdiction which the customary courts have over land cases that the influence of the 

traditional authorities is perpetuated in land matters. In fact, the customary courts handle 

more cases of disputes in land than the other lower courts of competent jurisdiction. 

Reasons for this may not be far-fetched. First, the Customary Courts are the closest and 

the most accessible judicial institution to the masses, especially those in the rural areas. 

Second, the Customary Courts are seen as the modern kgotla where disputes could be 

settled as in the past. Third, the simplicity of the procedure of the court is one that 

resonates with the masses. Aspects of this procedure include the conduct of court 

proceedings in Setswana and the fact that attorneys and other forms of legal 

representation are excluded from the court’s process [section 31(a)]. The second aspect is 
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one that ensures little or no cost for seeking the court’s intervention in land dispute or any 

other matter over which the court has jurisdiction. 

 As popular as the Customary Courts are, their influence is however mitigated by 

the fact that the written laws of Botswana represented in the Tribal Land Act supersedes 

the customary laws on land tenure. In which case, the traditional authorities as presidents 

of the Customary Courts in their territories are forced to apply the provisions of the 

common laws but could use customary laws only where it could shed light on the deep 

recesses of tenure practice that the common law could not access. Griffith encountered 

and analyzed this duality in the Botswana’s legal system in the context of marriage, 

divorce, and the division of property. Her observation that “it might be tempting to say 

that these cases merely reflect an acquiescence on the part of the customary system to 

common law and that one is simply finding common law being applied in the guise of a 

“customary” label” (1983: 158) could also be made for the legal and judicial systems on 

land matters. 

 The superiority of the common laws over the customary laws is one that puts the 

Customary Courts in a precarious situation. Customary Courts are not only expected to 

apply the two bodies of law. The superiority of the common laws even in the customary 

courts and the fact that the superior courts to which appeals are made are guided by 

common laws makes the traditional authorities as presiding officers of the Customary 

Courts lame ducks. This situation is further worsened by the fact that the traditional 

authorities not being sufficiently versed in common laws of Botswana have always had 

their rulings overturned upon appeal in superior courts. These nullifications were always 
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based on the wrongful application of or failure to take cognizance of the relevant 

common laws that relate to the rights of individuals as parties to a litigation. Two of the 

cases earlier discussed in this chapter will be used to illustrate the predicament of 

Customary Courts and the traditional authorities in the administration of justice. 

 In The State v. Bonalemang Ditsobe, the Presiding Officer,  

Kgosi E. K. K. Sebele I, found the defendant guilty of ‘acquiring or taking occupation of 

‘tribal’ land without appropriate lease or certificate issued by a land board.’ Ditsobe was 

“warned on condition and given 21 days to vacate from (sic) that said plot and demolish 

whatever that has been developed. Failure to do so, eviction order will be granted to the 

land board to evict you.” Dissatisfied with the ruling of the Customary Court, the 

defendant took his case to a customary Court of Appeal. At the appeal court, the ruling of 

the lower court was nullified on several grounds that all amount to procedural errors. 

First, the presiding officer of the appeal court argued with references to some provisions 

of the constitution of Botswana and the Customary Court Rule that the trial at the lower 

court was based on a “defective charge”. He wrote: 

Section 10(2) of the constitution of Botswana is read with Rule 17 of the 

Customary Court Rule Cap 04:05, all of them are written the same and talk about 

the same thing: 

 Every person who is charged with a criminal offence shall be presumed to 

be innocent until he is proved or has pleaded guilty. 

 

Now in this trial, the Prosecutor is the one who points out that the Land Board 

verified that the accused did not allocate himself the plot in question, he bought it and 

acquired it through Mr. Seribe. The chief should have changed the plea of the accused 
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to be “plea of not guilty” because even though his plea was guilty it shows that he 

actually did not feel that he had done anything wrong. He says, “I am guilty for 

building without permission”. This shows that he does not find himself guilty for 

acquiring the plot, he finds himself guilty of building without permission. Therefore 

this trial should have proceeded exactly as stipulated by the law, the accused to be 

informed of his offence, to be allowed to call in witnesses and so forth, following 

Rule 19 of the Customary Court (Procedure) Rules Cap 04:05. Now the charge that 

the accused allocated himself land is not truthful, he acquired the plot lawfully in 

1991, this law of Section 39(1) Tribal Land (Amendment) Act 1993 not yet put in 

place. Therefore he did not violate that says he allocated himself land. This means 

that the “charge is defective”. 

 

It was this procedural error that informed the Appeal Court’s decision to overturn 

the ruling of the Customary Court. The second and third grounds upon which the appeal 

court nullified the ruling of the customary court relate to procedural errors as well as the 

violation of the constitutionally guaranteed right of the defendant. To this end, the appeal 

observed: 

The other matter is that Rule 9(1) of the Customary Courts (Procedure) Rules  

Cap 04:05 reads as follows: 

 

9(1) every summons whether in a criminal Case or Civil Case, shall be 

prepared in duplicate and shall be signed by the Clerk and, if summons to 

a defendant shall be served on the defendant not less than seven clear days 

before the date of hearing. 

 

This law required those responsible for giving out summons to notify the accused 

seven days before the hearing. In this case, the accused was not sent any 

summons, which means he was not given the time to prepare for his hearing and 
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gather all evidence that would help him in his defense. This means that the 

accused was not tried lawfully. 

 

Section 10(2) of the Botswana Constitution reads as follows: 

1(2) (c) every person who is charged with a criminal offence 

(c) Shall be given adequate time and facilities for the preparation of his 

defense 

On the papers before me, there is nowhere I found summons, which called the 

accused for the hearing. This means that she was denied of her rights and is also 

tried without following the proper procedure of the law. This means that the 

accused was tried unlawfully. 

 

With this catalogue of procedural errors, the judgment of the Customary Court was 

nullified. The lower court was also ordered to refund any fines that might have been 

collected from the defendant as part of its ruling. Many of the cases that were appealed at 

higher courts were considered on similar grounds and had similar outcomes. 

 No case paints a better picture of the precarious situation of the customary courts 

and the traditional authorities that have power over them in the justice system of 

Botswana than that of The State v. Kgosipheko Lorato. Like the case above, Lorato was 

‘accused of acquiring or taking of ‘tribal’ land without appropriate lease or certificate 

issued by the land board concerned.’ At the trial at the Mogoditshane Customary Court, 

the Presiding Officer, Kgosi E. K. K. Sebele I found the defendant guilty of the offense. 

The interesting part of the case is the fact that the defendant did not enter any plea to the 

offense for which she was charged. Instead, the defendant requested a transfer of her case 

to the High Court where she could use legal representation. This request was denied and 
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the court not only found her guilty of the offense but the defendant was given the stiffest 

sentence possible under the law. This ruling and sentence of the customary court was 

appealed to Customary Court of Appeal that sat in Gaborone. The Court of Appeal felt 

that the lower court erred in law by not referring the case to the Customary Courts’ 

Commissioner as stipulated by the Customary Courts Act or transferring the case to the 

High court as requested by the defendant. The Presiding Officer of the Customary court 

of Appeal wrote: 

Section 10(2) (d) of the Botswana Constitution reads as follows: - 
 
10(2)(d) Every person who is charged with a criminal offense 
(d) Shall be permitted to defend himself before the court in person or, at 
his own expense, by a legal representative of his own choice. 
 

This offence, forces the judges of the case or the high courts, to allow the 
defendant to seek a legal representation at their own costs. So the courts have no 
right to deny them of doing so, as it will be denying them of their rights. The 
Chief made a mistake of denying her of this right. In the documents before me, 
the lawyers of the accused have pointed out that they were the ones who were 
representing her on their letter dated 16/5/2001.  These are “Kanjabanga & 
Associates”. It’s surprising that the Chief ignored this law, which shows his 
interest in this case. 

Section 36(1) of the Customary Courts Cap 04:05 reads as follows: 

36(1) “where in any proceedings before a Customary Court any party 
thereof demands that case be transferred to some other court the 
proceedings shall be suspended forthwith and the matter be referred to the 
Customary Courts Commissioner”. 

 

This law forces the Customary Courts to stop the hearings if one of accused asks 
that it be transferred elsewhere. The Chief ignored this law by continuing with the 
hearings. It was in up to the Customary Courts Commissioner to decide what 
steps to take if this case was brought before the court. 

 
Section 10 of Botswana (Constitution of Botswana guarantees that every person 
charged with a criminal offense shall receive a fair hearing within a reasonable 
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time by an independent and impartial court, and this section or law recognizes that 
such person is presumed innocent until proven guilty). 
 
This case is full of mistakes, as I have pointed out. The state witnesses, Omphile 
Matlhale (SW1) and Cst Kubisani No. 8013, all explained that when the accused 
was asked where she got the land, she explained that she got it from her niece 
Seabotsweng Magatwe in 1992. Now it’s surprising to find that the defendant is 
being accused of acquiring land even though they explained who gave her the 
land. 

 
When the Chief rendered the verdict, he stated that the accused pay the 
Customary Court 2000 Pula within two weeks (14 days) or go to jail for 6 months 
if she is unable to pay the fine. On top of that, she was sentenced to a year in jail 
but the sentence was set-aside for 3 years. Furthermore, she was ordered to vacate 
the plot within 21 days or she will be removed by force. 

 
I have shown that the Chief failed to heed the laws of the Customary Courts; he 
ignored Section 36 of the Customary Courts Act, which forces him to do so. This 
means that the accused was prosecuted and sentenced without due regard of the 
law. Therefore I will erase all the verdict and sentencing because they are not in 
accordance with the law (judgment null and void, and set aside). 

 

 The paradox in the legal system as revealed in this case is the jurisdiction which 

traditional authorities and the customary courts over which they preside have over land 

cases on one hand, and the right that citizens have to not want their cases heard in these 

courts on the other hand. The residual judicial authority that the Dikgosi institution still 

wielded after the country’s independence through the customary court is diminished by 

the constitutional right that citizens have to not subject themselves to this authority. In as 

much as the participation of the Dikgosi institution in legal administration represents an 

attempt to dovetail the present into the past and empower the institution, the power given 

to the citizens to decide if they want to come before the customary courts undermines the 

position of the institution in their communities. This is more so when it is realized that 
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the customary court is the only judicial agency where any party to a litigation can request 

for a transfer of their cases for reasons other than a lack of the court’s jurisdiction.  
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CHAPTER SEVEN 

 
LAND REFORMS AND SOCIAL TRANSFORMATION: IMPLICATIONS FOR 

URBANIZATION 
 

 
 
a) Urbanization in Botswana. 

Urbanization encompasses both physical and social dimensions. The former includes the 

attributes of size, layout, land use pattern, and the pattern and rate of growth or 

expansion. The social dimension on the other hand, embodies a panoply of subjects that 

include, but are not limited to, the composition and distribution of the population, 

housing, the availability and accessibility to services, and the livelihood strategies of the 

urban dwellers.  

 Urbanization as a social phenomenon and process in Botswana is in many ways 

different from those of other African countries and even more different from that of their 

neighbors in southern Africa. In discussing urbanization in Botswana, it is pertinent to be 

aware of the politics surrounding the existing categorization of settlement hierarchy. In 

official circle, there are three levels in settlement hierarchy in Botswana, namely, cities 

and towns, villages, and localities. The settlements in the first and highest category with 

the designation of cities and their population in 2001 are: Gaborone (186,007) and 

Francistown (83,023). The towns include Lobatse (29,689), Selibe-Phikwe (49,849), 

Orapa (9,151), Jwaneng (15,179), and Sowa (2,879). Below this level is the village. 

According to the Central Statistics Office, “ a village is usually typified by the presence 

of a tribal authority (a Chief, a Tribal Authority, Chief’s Representative or Headman) and 

availability of certain facilities such as schools, clinics or health centers, tribal 

administration offices, Botswana Police offices, water reticulation, etc” (Republic of 

Botswana 2002: i). Some of the Botswana villages with their population figures in 2001 
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include: Molepolole (54,561), Maun (43,776), Serowe (42,444), Kanye (40,628), 

Mahalapye (39,719), Mochudi (36,962), Ramotswa (20,680), and Ghanzi (9,934). In 

Kweneng District, prominent villages in addition to the district headquarter of 

Molepolole include: Thamaga (18,117), Lentsweletau (4,025), Gabane (10,399), 

Lephephe (742), Kopong (5,571), Mmankgodi (4,997), Mogoditshane (32,843), and 

Letlhakeng (6,032). The third and the lowest in this ranking is the locality which the 

Central Statistics Office defined as “lands area, cattle-post or freehold farms whose 

residents pay allegiance (settlement of disputes, provision of social functions, etc) to a 

named village” (Republic of Botswana 2002: ii). The population of these localities may 

range from single digits to a few hundreds. From the foregoing, it is clear that the basis 

for the classification of settlements in Botswana is not population alone. This was made 

clear by the Central Statistics Office in an explanatory note on classification system that 

“population size alone is not sufficient criterion to classify a settlement as a village” 

(Republic of Botswana 2002: i). To illustrate this, Orapa and Sowa with populations of 

9,151 and 2,879 respectively have official designations of towns whereas Molepolole, 

Serowe, Kanye, Maun, and Mogoditshane with populations that range between 32,000 

and over 54,000 are classified as villages. However, to remove any misconception that 

may result from this political classification system as to the urban character of the large 

villages, these settlements are referred to as urban villages. 

 Urbanization and urbanism in Botswana today are often associated with the 

Tswana peoples. This association is understandable when it is considered with the history 

of the country. As the dominant power in the region before the expansion of British 

colonialism into the region, Tswana hegemony not only squashed prior historical 

processes but shaped future political and social processes in the region as well. Even 

during British colonial domination, the influence of the Tswana peoples over all other 



 

                                          

330

ethnicities in the region was intensified. It is thus not out of place to ascribe the 

contemporary urbanism and urbanization in Botswana to the Tswana peoples’ traditional 

settlement pattern. In the same manner, there is the temptation to regard the 

contemporary rural life and scattered settlement pattern of the other Botswana’s 

ethnicities as historically typical or customary. Neither of these viewpoints or position 

reflects the historical processes that have created the seemingly contemporary reality. 

Writing on this as it relates to the San peoples also known as the Basarwa in Botswana, 

Wilson rightly argues that:  
 
“the current status of the San-speaking peoples on the rural fringe of African 
economies can be accounted for only in terms of the social policies and 
economies of the colonial era and its aftermath. Their appearance as foragers is a 
function of their relegation to an underclass in the playing out of historical 
processes that began before the current millennium and culminated in the early 
decades of this century [20th century]. The isolation in which they are said to have 
been found is a creation of our view of them, not of their history as they lived it. 
This is true of their indigenous material-social system as it is of their 
incorporation in wider spheres of political economy in southern Africa (1989: 3) 

If the real picture of the Basarwa’s social and economic life remains buried in 

archaeological record and become a subject of fantasy, that of the Bakgalagadi exist in 

the historical record. In Chapter 2, reference was made to the Bakwena’s historical 

accounts which acknowledge the prior existence of the peoples that they later refer to as 

the Bakgalagadi in the vicinity of the Dithejwane hills. That these settlements were 

nucleated and with about two of them having populations of about three thousand attest 

to the urban tradition of the Bakgalagadi (Moffat and Wallis 1945: 160-171). Some of 

these settlements were also fortified with stone walls not only fro defense purposes but to 

underscore their permanence. This settlement pattern was disrupted by the Bakwena 

when the later arrived the region. In an attempt to avoid their subjugation and the 

hegemony of the Bakwena, the Bakgalagadi dispersed and organized themselves into 
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smaller groups in the desert further north. This dispersed pattern which is a feature of the 

current Bakgalagadi settlement pattern may be erroneously ascribed to custom or their 

historical mode of organizing themselves in space. 

 That the current pattern of urbanization in Botswana is primarily and largely a 

reflection of the Tswana peoples’ tradition of living in nucleated settlements is a moot 

point (Silitshena 1979). As discussed in Chapter Four, the nucleated settlement tradition 

of the Tswana peoples is a consequence of the enormous power of the Dikgosi institution 

over the life of their subjects. Perhaps, the most important of these powers is the control 

over land. This power is in turn manipulated to enable the dikgosi exercise maximum 

authority over their subjects. Concentration of population in a single site can be both a 

strategy for effective control as well as consequence of such control. As to the 

relationship between the dikgosi control of land and resources and the emergence of  

large settlements, Werbner argued that: “A paramount Chief has to control such 

productive resources [land] as would allow him a major concentration of his subjects in a 

great village, and make him secure against its dispersal . . . There was a systematic 

relation between paramount rank, settlement in a concentrated, centrally sited village and 

a specialized mode of production in zones set aside for pasture and, separately, for 

cultivation” (1971: 34) 

The ease by which the Tswana potentates were able to establish new capitals and 

other settlements in their domains and build them into large communities is exemplified 

in the attempts of Kgosi Sechele to resuscitate the Bakwena morafe in the middle of the 

19th century. At various times during this period, Sechele had established his capital in 

Tshonwane (c.1831), Kolobeng (c.1847), Dimawe (c.1851) and a site in the Dithejwane 

hills (c.1852). As Sechele increasingly consolidated his authority over the morafe and 

against rival claimants to the throne, the populations of his capital grew. At Tshonmawe 
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in 1843, the population was put at about 300. Thirteen years later at the Dithejwane hills, 

the population of his capital had increased to a record 2,000 (Okihiro 2000: 22).  

Subsequent movement of the Bakwena capital to sites around the Dithjewane including 

the present site of Molepolole in the late 19th and early 20th centuries had not diminished 

the ability of the Dikgosi to enforce residency in the capital especially for the core 

Bakwena groups and select refugee populations. Although the part of the Dikgosi’s 

authority that enabled the concentration of the Bakwena and their subject populations in 

Molepolole and other specific villages collapsed in 1968 with the passing of the Tribal 

Land Act, the forced urban life that the Dikgosi institution created laid the basis of the 

continuous population growth that Molepolole and other villages have witnessed since 

then. Today, Molepolole is the largest “traditional” urban community in Botswana with a 

population of 54,561. This figure is third for all settlements in the country after Gaborone 

(186,007) and Francistown (83,023). This chiefly control over the residency of their 

subjects including the location of individual family residence and the siting of their 

community is responsible for the character of the other urban villages of Thamaga, 

Gabane, Mmankgodi in their existence as historical refugee communities. 

 The traditional and historical foundation of urbanization among the Bakwena and 

in Kweneng District discussed above is not significantly different from that of the other 

Tswana peoples and administrative districts in Botswana. For the whole country 

therefore, the current form and pattern of urbanization can be said to be of a recent origin. 

The Tswana peoples that significantly increased the population of the region and gave 

speed to the development of large settlements arrived there between the second half of 

the 18th century and the first half of the 19th century. By the time the majority of the 

Tswana groups were settling into the region by the middle of the 19th century, many parts 
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of Africa had experienced urban life for more than a millennium (Chandler 1994a and 

1994b). 

 Other than the more recent history of urbanization in Botswana compared to the 

other parts of Africa, the history of urbanization in Botswana is also different from that of 

many parts of Africa, particularly their southern African neighbors. Unlike many 

countries in Africa, urbanization in Botswana did not receive any boost from European 

colonialism. Many of the cities and towns in Africa today owe their origin to colonial 

activities as either national or regional centers of colonial administration or collection 

points and entrepôrt for natural and mineral resources exploited from the colonies. 

Botswana on the other hand had a different colonial experience from that of the majority 

of former colonies in Africa. As discussed in Chapter 3, the colonial situation in the 

former Bechuanaland Protectorate was a unique one. The attitude of Britain toward the 

protectorate was that of a passageway linking their prized colonial possessions in South 

Africa and those further north all the way to Egypt (the Cape to Cairo project). The 

seemingly disinterest of the British was demonstrated when, as Lord Hailey put it, “the 

declaration of the Protectorate was not accompanied by any enactment providing for the 

extension to it of a regular system of administration” (1953: 195). It was not until six 

years after the declaration of the protectorate that the British government eventually 

established a formal administration for Bechuanaland. Even then, the administrative 

headquarter of the Protectorate was sited first in Vryburg and later Mafikeng both of 

which are outside the Protectorate. The assistant resident commissioners that were 

stationed in some communities in the Protectorate functioned only as political officers in 

supervisory role over the traditional political institutions of the Tswana merafe. In this 

regard, the Protectorate did not enjoy the opportunity of regional and national centers of 
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colonial administration developing into urban centers as was the case in the other British 

and even other European colonial possessions in Africa. 

 The minimal administrative burden which the British assumed in Bechuanaland 

could not be divorced from the motives for acquiring the territory in the first place. 

Unlike South Africa, Egypt, Nigeria, and many other British colonial territories in Africa, 

Bechuanaland Protectorate was not regarded as having high economic value beyond its 

strategic importance as a pathway linking valued British colonies. As Picard rightly 

argued, “from the beginning Bechuanaland, in spite of its vast size, was a rump state, 

with marginal agricultural possibilities, with much of its land area desert or semi-desert, 

and with a small population whose primary function was that of a cheap labor reserve for 

South Africa” (1987: 105). Based on this woeful assessment of the economic potential of 

the Protectorate, the British paid the territory just enough attention that would maintain 

law and order. Lacking in any resource that was of interest to Britain, the Protectorate 

could not benefit from the typical colonial resource exploitation activities that paved the 

way for the emergence of towns and cities (Christopher and Tarver 1994: 33-48; King 

1990: 13-67). 

Botswana provides a classic example of urbanization in Africa, both in terms of 

the expansion in the existing cities and the emergence of new urban centers. On the eve 

of independence in 1964, the urbanization rate was only 4%. This rose to 18.3% and 

45.7% in 1981 and 1991 respectively (Botswana National Settlement Policy, 1998: 7). 

Botswana urbanization rate becomes alarming when the projected annual growth rate of 

52.9% for 2001(actually 39.4% from the preliminary results of the 2001 national census) 

and 55.6% for 2011 for existing urban centers as Gaborone is considered (Central 

Statistics Office, Gaborone: 1997: 18).  
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 Notwithstanding the minimal direct colonial economic activities in Bechuanaland 

Protectorate that could have prompted or intensified urbanization, the strategic interest in 

the territory laid the foundation for future urban centers. One of the strategies adopted to 

preserve the territory as a British colonial enclave was the encouragement of limited 

European settlements on the lands that diKgosi Khama, Sebele, and Bathoen had ceded to 

the British in 1895 for the construction of the railway that would pass through their 

territories but mainly linking South Africa with the other British territories further north. 

These territories which the British first ceded to the British South Africa Company and 

which the company later disposed to European farmers eventually emerged as 

administrative districts alongside the Tribal Reserves in the Protectorate. Each 

administrative had government camps that served as the seat of administration and the 

main European settlement. It was these “camps” that eventually transformed into some of 

the urban centers in Botswana today.  

One of such settlements and perhaps the oldest is Francistown. It is the first 

settlement whose founding was linked to mineral exploration and mining in Botswana. 

The history of gold mining in the region is dated to the beginning of the first millennium 

AD when it was then inhabited and under the control of the BaKalanga. On the eve of the 

British incursion into the region, the area had become a disputed territory between the 

Bangwato concentrated to the south and the AmaNdebele to the northeast. In disregard of 

the claim of the Bangwato, the AmaNdebele under Lobengula had granted some 

Europeans mineral prospecting and mining rights in the region. The interest of these 

Europeans was shortly after constituted into the Tati Company which thereafter managed 

the territory as a private concession. Francistown was founded by the company  as a 

service point for the European prospectors and miners in the region. Its strategic location 

along the railway line between Mafikeng and Bulawayo promptly made it develop into a 
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thriving commercial center that attracted additional European farmer-settlers and the 

natives from the surrounding areas that flocked to the town for wage employment in the 

mines and on the farms. It was this agriculture that would later dominate the economy of 

the region following the collapse of mining of operations in the region. On the eve of 

independence, Francistown was the most populated urban community but has since lost 

that position to Gaborone. 

Other than Francistown, other contemporary towns with a colonial history were 

marginally impacted by their functions as centers of local administration. This was 

because none of these communities hosted any elaborate administrative system or 

administrator of significance as the Protectorate’s administration was based outside the 

territory in Mafikeng. Equally important was the fact that the areas under the jurisdiction 

of the administrative centers were a fraction of the Protectorate. The Tribal Reserves that 

constitute more than 70% of the Protectorate were ruled indirectly through the indigenous 

political institutions that were turned into native authorities. It was not until after 

independence in 1966 that these centers expanded into large settlements. A classic 

example of this history and process of expansion is that provided by Gaborone, the 

capital city. On the eve of independence, Gaborone was just another government camp 

with a population of about four thousand. The camp was founded in 1887 (two years after 

the declaration of the Protectorate over Bechuanaland) as Gaborone Fort, named after 

Kgosi Gaborone (1880-1931) of the BaTlôkwa who resided with his people in their 

nearby settlement of Moshaweng (or Tlokweng) as guests of the BaKwena. After the 

creation of the Gaberone Block Farms alongside those of Lobatse and Tuli, the Fort 

thereafter served as the service point for the European farmers. This in turn attracted a 

few hundred Tswana migrant workers. The Fort’s administrative orbit expanded to cover 

Malete and Tlôkwa Reserves when they were created in 1909 and 1933 respectively. 
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Even though the administrative function of the Fort continued to expand during the 

colonial period, this did not rub-off on the size of the community. For one, the area it 

served was too small for it to grow. Second, the strict legal land ownership rights that 

exist among the European farmers, the colonial administration (as the owner of the 

Crown land on which the Camp existed), and the neighboring native reserves of the 

BaKwena, Bamalete, Tlôkwa, and Kgatleng prevented the establishment of an urban 

center that would infringe on the existing land rights. All of these was to change when in 

1961, the newly constituted legislative council selected Gaborone as the future of the 

soon to be independent territory. The selection of Gaborone as the capital of the country 

was informed by some of the considerations that went into its earlier selection in the 19th 

century as a military and police camp. First, was the abundance of Crown (later 

government) land. Two, it is close to the Notwane river that could be dammed to provide 

adequate and reliable water to the city. Finally, the site is located along the railway, the 

main commercial and transport artery for the territory. Construction work started on the 

city in 1964. At independence in 1966, Gaborone started out as the seat of the 

government of the Republic of Botswana. It has since emerged as the financial and 

commercial capital of the country. Not only has it become most populated city in 

Botswana but one of the fastest growing capital cities in Africa.  

The beginning of Lobatse also parallels that of Francistown and Gaborone as a 

seat of administration for the European farms in the Block. In 1951, earlier attempts at 

running an abattoir in Lobatse were resuscitated with a loan from the Colonial 

Development Corporation. The abattoir assumed monopoly over the export of meat and 

its derivatives from the Protectorate (Samatar 1999: 105-130). At independence in 1966, 

the company was nationalized and became Botswana Meat Commission (BMC). Even 

though the BMC was a parastatal, it was run as a private enterprise without government 
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subventions. The BMC not only became a reliable market for livestock in Botswana and 

a good source of foreign exchange earnings for the country but a source of employment. 

The expansion and growth of Lobatse in subsequent years was based on the success story 

of the abattoir and the employment opportunities that it has created for the citizens of 

Botswana. 

 Gaborone and to a lesser extent Lobatse and Francistown, are not the only urban 

communities in Botswana whose expansion and growth date to the period after 

independence. Other towns such as Orapa, Jwaneng, and Selebi-Phikwe have a history 

that is even more recent. These three towns owe their founding and growth to the mineral 

development efforts of the government of Botswana after independence. Of these three, 

Selebi-Phikwe was the first to come on stream. The town is linked to the Shashe Project 

aimed at the mining of the copper/nickel ore deposits discovered in the region following 

more than a decade of exploration. Unlike other mining towns whose fortunes are tied to 

the stable and lucrative diamond industry, that of Selibe-Phikwe is tied to the declining 

fortunes of copper in the international market. The falling producer price for copper in 

the international market has been exacerbated by other management problems in the 

mines. Although the population of the Selibe-Phikwe is still increasing, the town today is 

seen as a community on the decline. 

 Orapa’s development and history is contemporaneous with that of Selibe-Phikwe. 

Until 1966, the area (about 250 kilometers west of Francistown) was part of the pasture 

land of the BamaNgwato. Immediately after diamond ore deposit was discovered 

following years of prospecting in the area, the government swiftly moved to develop 

Orapa as a mining town. Based on the agreements that the government reached with De 

Beers, the mining company, Orapa was planned as a closed community. To this end, 

residency in the community is restricted to the mine workers and the other auxiliary 
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employees of the company. This closed-nature of the town has limited its growth as even 

visitors to the town have to obtain security clearance. For this reason, the population of 

Orapa has remained relatively small compared to other towns as well as have a very 

small growth rate, the lowest among Botswana towns (3.7% increase from 1991-2001; 

Table 7.1).  

 

 
Table 7.1 : Population change for Botswana Towns and Cities between 1991 and 2001 
 
 

TOWN/CITY 1991 2001 Change in 
absolute # % Change 

Gaborone 133,468 186,007 52,539 39.4

Francistown 65,244 83,023 17,779 27.3

Lobatse 26,052 29,689 3,637 14

Selibe-Phikwe 39,772 49,849 10,077 25.3

Orapa 8,827 9,151 324 3.7

Jwaneng 11,188 15,179 3,991 35.7

Sowa 2,228 2,879 651 29.2

TOTAL 286,779 375,777 88,998 31.03

 
 
Sources: 
 

Republic of Botswana. 1991. Population of Towns, Villages and Associated 
Localities in     August 1991. Gaborone: Central Statistics Office 

 
Republic of Botswana. 2001. Population of Towns, Villages and Associated 
Localities in     August 2001. Gaborone: Central Statistics Office 
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 The history of the mining town of Jwaneng is similar in many ways to that of 

Orapa. After further exploration for diamonds in Botswana, De Beers discovered another 

deposit which they believed existed in commercial quantity in Jwaneng in 1976. Another 

round of negotiations and agreements between the government and De Beers led to the 

commencement of mining operations in the region. The operational base of the project 

was established at Jwaneng and productions started by 1980. Unlike Orapa, Jwaneng 

(about 70 kilometers northwest of Kanye, the headquarter of the Southern district), was 

planned as an open town. This has enabled people with no affiliation with the mining 

company to reside in and visit the town without any security control. Thus, the town has 

been able to grow faster than Orapa (Table 7.1). 

 The official recognition of Gaborone, Francistown, Lobatse, Selibe-Phikwe, 

Jwaneng, and Sowa as the only cities and towns in Botswana may give one a false picture 

of urbanization in the country. This is because there are other settlements with much 

larger populations than those with the official designation of towns. Table 6.2 below 

 shows some settlements that have more populations than most in Table 6.1 above but are 

nevertheless officially categorized as villages. As explained earlier in this chapter, the 

classification of these settlements as villages is political without any basis in 

demography. For census and demographic purposes therefore, the Central Statistics 

Office has defined urban areas “as all settlements on state land and those on tribal land 

with a population of 5,000 or more persons with at least 75 per cent of labour force in 

non-agricultural occupations (subsistence farming) and those on state land” (Central 
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Statistics Office 1997: 17). Because of the population size of these settlements with the 

number of residents crossing the threshold of 500, they are often referred to as urban  
 
 
 
Table 7.2 : Population change for Botswana major urban villages (District headquarters) 
between 1991 and 2001 
 
 
 

Major Urban Village 1991 2001 Change in 
absolute # 

% Change in 
Population

Molepolole 36,930 54,561 17,631 47.7

Serowe 30,264 42,444 12,180 40.3

Kanye 31,354 40,628 9,274 29.6

Mochudi 25,542 36,962 11,420 44.7

Maun 26,768 43,776 17,008 63.5

Tsabong 3,352 6,591 3,239 96.6

Ghanzi 5,550 9,934 4,384 79

Ramotswa 18,683 20,680 1,997 10.7

Kasane 4,336 7,638 3,302 76.2

TOTAL 182,779 263,214 80,435 44

 
 
Sources:  

Republic of Botswana. 1991. Population of Towns, Villages and Associated 
Localities in     August 1991. Gaborone: Central Statistics Office 

 
Republic of Botswana. 2001. Population of Towns, Villages and Associated 
Localities in     August 2001. Gaborone: Central Statistics Office 
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villages. In fact, the rate of growth of these urban villages reflects more accurately some 

trends of urbanization in Botswana than those with the status of towns and even cities. 

For example, the percentage change of 44 for these urban villages between 1991-2001 is 

closer to the projection of 50.1% in urban growth rate for 1996-2001 than the average of 

31% recorded for the towns and cities between 1991-2001 (Central Statistics Office 

1997:18). 

Equally important to the understanding of urbanization in Botswana and 

elsewhere in Africa is the distribution of the population between the rural and urban 

settlements. In 1971, the percentage distribution of the population between rural and 

urban is 90.4% and 9.6% respectively. By 1991, the percentage distribution has changed 

to 54.3% and 45.7% respectively. To bring this to a better focus, in 1981, the annual 

growth rate for rural and urban settlements was 3.7% and 11.6% respectively. By 1991, 

this growth rate was -0.7% and 13.4% for rural and urban settlements respectively. These 

figures are against the backdrop of an overall population growth rate of 4.7% for 1981 

and 3.5% for 1991 (Central Statistics Office 2000). The significance of the second set of 

statistics is that it illuminates the first set and helps in understanding the nature of 

urbanization in Botswana.  

  

b) Rural-urban migration 

As the figures above show, the urbanization process in Botswana is fueled by the influx 

of migrants from the rural areas rather than a natural increase in the existing urban 

population. The extensive literature on urbanization in Africa have highlighted the fact 

that these migrants were either attracted by the glamour and opportunities which the 
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urban centers offer or pushed out by the hardships in the rural areas or both (Tarver 

1994).  

These two conditions and processes have characterized population movements since the 

1880s in Botswana in general and Kweneng District in particular. Of the two sets of 

factors, economic hardship resulting from either natural disasters or meeting the financial 

obligations imposed by the colonial administration have played a much greater role and 

have a longer history. 

 The establishment of a British Protectorate over Bechuanaland in 1885 ended 

what Chirenje (1977: 28) called the “fissipous” tendencies of the Tswana peoples. The 

boundary demarcation exercise of 1899 not only marked out the boundaries of each 

Tswana morafe but it ended massive population dislocations arising from intra-communal 

as well as inter-group conflicts. From the 1880s therefore, population movements that 

had been characterized by relocation of settlements for security purposes have been 

replaced by movements of individuals instigated by the need to satisfy livelihood 

requirements. Unfortunately, the arid and semi-arid nature of the region with frequent 

drought cycles has made this form of population movement a permanent fixture of life. 

The earliest record of such hard times experienced by the BaKwena is contained in some 

writings of Dr David Livingstone on his missionary activities among the Tswana. In a 

correspondence with the London Missionary Society in 1849, Livingstone wrote:  
 
The state of this Mission, which at the date of the last letter I had the pleasure of 
addressing you wore rather a pleasing aspect, has for the last few months assumed 
quite another phase. We have had an intensely hot and dry season. Only five 
inches of rain have fallen during the year, and the thermometer has ranged higher 
than we have ever seen it1. 

 
                                                 
1 Letter to Arthur Tidman, Foreign Secretary, London Missionary Society, 26 May 1849. In Livingstone’s 
Missionary Correspondence, 1841-1856. edited with an introduction by I. Schapera. London: Chatte and 
Windus, 1959. p.31 
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The impact of this drought on the BaKwena and the missionary activities of Livingstone 

himself did not escape his attention in his correspondence with the London Missionary 

Society, family, and friends. In the same correspondence quoted above, Livingstone 

narrated the effect of the drought and the strategies the BaKwena devised to cope with it: 
 
Kolobeng is nearly dry, and the native crops, which during the last three years 
have been scanty, have this season entirely failed. The men are therefore 
compelled to frequent hunting of the larger game, and the women and children 
must make almost daily excursions in search of roots or locusts. Our meetings are 
in consequence very thinly attended and the school has dwindled away to a mere 
skeleton2. 

More detail on the effects and response of the BaKwena to this crisis was given in 

another correspondence with his father-in-law, Rev. Robert Moffat, another missionary 

stationed in Kuruman further south. In this letter, Livingstone reported that: 

“Our attendance is very small. Hunger intense. The majority of the people away. 66 went 

off at once for the colony for work. About 100 have gone at different times. Many have 

gone Kalihari-wards. Many more are in the fields trying to get a little food”3. 

That some BaKwena went to the Cape Colony for wage labor should be regarded as a 

desperate move and an extreme measure. This strategy was however not unprecedented. 

Some BaKwena in the first half of the 19th century and some BaKgatla, Bamalete, and 

BaTlokwa well into the second half of the 19th century had provided conscripted labor for 

the Boer farmers in the Transvaal (Schapera 1947: 25). Unlike the Transvaal, the Cape 

Colony under the British had offered native populations wage labor on the European 

farms. The opportunities for wage labor for the native populations of southern Africa 

increased with the opening of the mines in South Africa starting with the Kimberly 

diamond mines in 1870 and later the Witwatersrand gold mines in 1886. On the other 

                                                 
2 ibid, p. 126-127 
3 Letter to Rev. Robert Moffat, 11 April 1849. In David Livingstone Family Letters, 1841-1856, vol. 2, 
1849-1856. edited with an introduction by I. Schapera. London: Chatte and Windus, 1959. p. 31 
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hand, the colonial situation in Bechuanaland (particularly the new hut tax) exacerbated  

(Picard 1987: 96-120; Parson 1985: 40-57) the existing need for a complementary 

livelihood source and income generating activity to agriculture. Thus, starting from the 

1880s, streams of migrant workers from Bechuanaland with a significant number from 

the BaKwena Reserve flowed into the South African mines. By about 1910, 2,266 

migrant workers were engaged in various mines and farms in South Africa. This figure 

rose to 10,314 in 1935, 18,411 by 1940 (Schapera 1947: 32) and reached 45,000 by 

independence in 1966 ( Picard 1987: 112). The BaKwena Reserve was one of the favorite 

recruiting grounds for the South Africa mines. In 1935 for instance, 1,1500 people out of 

4,000 fit for recruitment in the Reserve (about 37% of the eligible population) signed up 

to work in the mines (Taylor 1978: 106). 

 The above pattern of migration and its intensity continued throughout the colonial 

period and into the first decade of independence. By the mid-1970s, the number of 

Botswana citizens working in the mines and in other short-term employments in south 

Africa has started to decline. This decline was as a result of local developments in both 

South Africa and Botswana. Beginning from 1976, the South African mines under the 

auspices of the Chamber of Mines embarked on a policy of “internalization” of labor 

reserves whereby recruitment preference was given to native reserves in South Africa 

(Clarke 1977).  The additional implementation of a “pass” system to curtail immigration 

to South Africa combine to drastically reduce the number of immigrant labor from 

Botswana (Taylor 1986: 38). 

 In as much as the change in the labor needs of the South Africa mining industry 

greatly impacted the volume of immigrant labor from Botswana, it was the changes in 

Botswana itself that sustained the new migration pattern. The most significant of these 

changes and one which formed the basis of all others was the independence of the 
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country in 1966. This political independence meant the new government had to embark 

on development programs and projects that would benefit their citizens and reverse the 

near-century old existence as a British colony and labor reserve for the mining interests 

of South Africa. This mission and responsibility of the new government became more 

urgent with the economic situation of the country at independence which offered very 

little formal employment. One of the earliest steps which the new government took and 

which greatly impacted employment opportunities in Botswana was the development of a 

full-fledged administration in the country. This effort started with the selection of 

Gaborone as the future capital of the country in 1964 and the development of the 

institutional infrastructure for governance. In the addition to the primary organs of the 

central government such as the executive, legislative, and judicial arms, the government 

embarked upon the establishment of institutions and parastatals that focused on specific 

needs of the people.  Such needs include potable water, postal service, electricity, vaccine 

production for the livestock industry, banking, public transportation, and education. After 

Gaborone formally assumed the status of the capital city of the independent Botswana in 

1966, employment opportunities in the small but growing government bureaucracy made 

it an attractive destination for job seekers throughout the country. This is more so when it 

is realized that the civil service provided the only opportunities for employment at 

independence. 

 The attractiveness of Gaborone for job seekers has not diminished ever since it 

debuted as the seat of government in 1966. Of the 154 residents of the city interviewed 

for this dissertation, the largest group of 40 (26%) reported that they migrated to 

Gaborone from different parts of the country to look for a government job (see Table 6.1 

below). The preparedness of this group of migrants for government employment is 

corroborated by their educational backgrounds. Of the sampled population, more than  
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Table 7.3: Origin of Gaborone Immigrants by District  
 
 

District Number Percent 

Central 34 22.1 

Chobe 3 1.9 

Ghanzi 5 3.2 

Kgalagadi 7 4.5 

Kgatleng 12 7.8 

Kweneng 41 26.6 

Ngamiland 6 3.9 

Northeast 15 9.7 

Southeast 14 9.1 

Southern 17 11.0 

Total 154 100.0 

 

Source: Fieldwork, Gaborone (December 2002) 

 

half (56%) have the minimum educational qualification of senior secondary school 

certificate. More than half of this group have university education (Table 7.5). This is 

important because the majority of the recruitment into government employment in 

Gaborone require a minimum of senior secondary school certificate. 
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Table 7.4: Motive for Migration 
 
 

Motive Number Percent 

Work (government 40 26.0 

Work (private) 39 25.3 

Work (informal) 25 16.2 

Farm labor 8 5.2 

Cattlepost 2 1.3 

Marriage 6 3.9 

Study 24 15.6 

Other 10 6.5 

Total 154 100.0 

Source: Fieldwork, Gaborone (December 2002) 

 

Government’s efforts at developing Gaborone as the capital city of the country has 

opened other employment opportunities for the citizens of Botswana beyond those of the 

civil service. Massive construction projects in the capital embarked upon by the 

government has created enormous employment opportunities in the construction industry. 

This government-supported growth in the construction industry has been boosted by the 

increasing participation of the private sector in retail and commercial development. Since 

the construction jobs require little or no formal education, Gaborone has continued to 

attract the unemployed and the underemployed with up to Junior Secondary School 

education from various parts of the country the same manner it has been attracting those  
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Table 7.5 Educational background of Migrants 

 
 
Educational level Number Percent 

Primary 18 11.7 

Junior Secondary 30 19.5 

Senior Secondary 40 26.0 

University 46 29.9 

Vocational 19 12.3 

Other 1 0.6 

Total 154 100.0 

 

Source:  Fieldwork, Gaborone (December 2002). 

 

with the minimum required educational qualifications to government jobs. The attraction 

that Gaborone has for potential migrants is reflected in the almost equal number of people 

in the survey (39 respondents or 25.3%) who reported that getting a job in the organized 

private sector as the primary consideration for their migration to the city (Table 7.4). The 

boom in the construction industry coupled with the expanding government bureaucracy 

and the growing organized private sector has led to the emergence of a vibrant informal 

sector (Mead and Morrison 1996) or service industries that range from transportation to 

street trading. The attraction that this sector has for the potential migrants is the 

opportunity of self-employment in street trading and other small businesses reflected in 
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the close to half of the people surveyed that reported that their motive for moving to 

Gaborone was to look for jobs in the informal/private sector. Coincidentally, the majority 

of this group of Gaborone residents have vocational training or a maximum of Junior 

Secondary School certificate.   

For many Gaborone residents, what pulled them to the city in the beginning is its 

high number of educational institutions from primary to tertiary levels. The allure of 

Gaborone for some of these residents and potential migrants is not just a function of the  

availability of schools in the city but the limitation which the absence of such institutions 

in the rural areas place on their educational dream and advancement. The spatial 

distribution and availability of educational opportunities in Botswana parallels the 

settlement hierarchies of “lands”, village, and urban categories. Settlements with less than 

100 residents may not have enough population to support a primary school. School age 

children from such communities will have to travel to the neighboring communities of no 

less than 250 people for their primary school education. Those with a higher population 

and probably a village status may have institutions that range between Junior Secondary 

schools and Senior Secondary schools. In addition to these levels of schools, urban 

villages and towns may have tertiary institutions such as colleges of education. 

Individuals from these communities that have ambition for university education or 

vocational training have to go to Gaborone where the only university as well as the 

leading vocational schools in the country are located. It is not surprising therefore that a 

significant percentage (15.6%) of the respondents reported the opportunity to “study” as 

their motive for migrating to Gaborone (see Table 7.4). 
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Illustration 7.1: Kweneng District Education facilities. 
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The significance of education or the search for educational opportunities in population 

mobility in Botswana is not limited to Gaborone alone. Its effect is also felt in all 

settlement hierarchies of the country. A better understanding of the population flows that 

this factor generates could be better understood within the overall educational goals and 

development aspirations of the government. Although education has always received  

a high priority in Botswana since independence, its significance in development efforts of 

the government was expressed in Vision 2016.  In Vision 2016, a framework for a long-

term vision for Botswana put together in 1996, “an educated and informed society” is 

identified as one of the cardinal goals of the nation. This goal was rationalized in the 

document thus: “Botswana will need to develop a system of education that is able to 

adapt to the changing needs of the country as the world around us changes. If Botswana 

is to transform itself into an industrial and information led society, then it is essential that 

it must set the highest possible standards for vocational and technical training as well as 

for academic excellence.” To this end, the government adopted this policy:  

“All Batswana must have the opportunity for continued and universal education with 

options after ‘O’ level to take up vocational or technical training as an alternative to 

purely academic study” (Presidential Task Group, n.d., p.28). 

 The first in the series of government policies aimed at creating a literate and 

informed society is the adoption of the Universal Basic Education. Under this policy, 

Primary school education was made compulsory and free. This policy necessitated the 

expansion of the existing primary schools and the building of new ones to accommodate 

the expected increase in enrollment. Through the Revised National Policy on Education 

(RNPE), the years of basic and free education for Botswana children was increased from 

seven years of primary school to include three years of Junior Secondary School. The  
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Table 7.6: Population change for some Kweneng Secondary and Tertiary Settlements 
between 1991 and 2001 
 
 
 

Village 1991 2001 Change in 
absolute #

% Change in 
Population

Gakgatla 713 211 -502 70.4

Kubung 653 615 -38 5.8

Ditshukudu 
(Molepolole) 424 144 -280 66

Ditshukudu 
(Letlhakeng) 26 7 -19 73.1

Suping 256 394 138 54

Kobane 142 96 -46 32.4

Manoko 505 763 258 51.1

Chaoka 172 124 48 28

Medie 241 329 88 36.5

TOTAL 3,132 2,683 -449 14.3
 
 
Sources: 

 
Republic of Botswana. 1991. Population of Towns, Villages and Associated 
Localities in     August 1991. Gaborone: Central Statistics Office 

 
Republic of Botswana. 2001. Population of Towns, Villages and Associated 
Localities in     August 2001. Gaborone: Central Statistics Office 
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implication of an automatic admission of Primary school certificate holders into Junior 

secondary Schools for the last three years of basic education also meant the expansion of 

infrastructure at the later level. Currently, there are plans in the Tenth National 

Development Plan (2009-2015) to extend the basic education standard to Senior 

Secondary Certificate (President Mogae, 2000).  

All the existing and proposed educational policies and standards have imposed 

increased spending and massive capital expenditure on the government. In fact, the 

government has spent no less than 25% of its annual budgets on education and manpower 

training. On one hand, this expenditure on education can be regarded as money well spent 

considering the pay-off which President Festus Mogae described thus: 
 
As some of us can recall, before independence no more than ten percent of our 
population had achieved basic literacy, while only a handful had progressed 
beyond primary school. Today our youth literacy rate stands at about 90%, while 
most of our children are progressing to secondary school. Last month, it was my 
pleasure to preside over the graduation of a record number of students from our 
University, while the total number of students sponsored by government for 
tertiary studies and training, both within and outside our borders, at over 20,0000, 
has never been higher (State of the Nation Address, November 10, 2003). 

 

The implication of this educational policy and the availability of educational institutions 

along the settlement hierarchy is that population will generally flow from the tertiary 

(smallest) settlements with either no schools or the lowest educational institutions to 

larger communities with higher level schools (Illustration 7.1).  This is reflected in  

Table 7.6 above in which these tertiary and secondary communities in Kweneng District 

combined have lost a total of 449 or over 14%of their population over a ten year period 

from 1991 through 2001. This is in contrast to the growth of 44% in population of major 

urban villages in Botswana (Table 7.2) and about 50% expansion in the population of 

primary villages in Kweneng District during the same period.



 

                                          

355

 
CHAPTER EIGHT 

CONCLUSIONS AND FUTURE RESEARCH DIRECTIONS 

 

 

a) Land reforms and social transformation in Kweneng District. 

Land “reforms”, with the majority bordering on tenurial practices, have become 

a recurrent theme in the agenda of most African states since attaining political 

independence. Of course, there are regional and national differences in the driving 

forces behind them and their goals. For southern Africa, with a number of former 

colonies where the white settler populations acting in concert with the colonial 

administrations dispossessed the majority of the native populations of their land, the 

reforms have taken the form of restitution and redistribution of land. Unlike these forms 

of reforms in southern African states and because the Bechuanaland Protectorate was 

not a settler colony, Botswana has framed its land tenure and land use reforms with an 

eye on the problems associated with common property management. Hardin’s “tragedy 

of the commons” thesis goaded the Botswana government to formulate policies that will 

insure increased agricultural productivity (the basis of the economy at independence) as 

well as address the problem of range degradation (Chambers and Feldman 1973; The 

Government of the Republic of Botswana 1981: 3). 

Evaluations of the reforms have so far shown that neither one of the twin 

objectives of increased agricultural productivity nor arresting environmental 
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degradation have been achieved. The failure of these reform policies in meeting their set 

goals have been ascribed to “many unforeseen problems that were encountered during 

implementation” (Republic of Botswana, Government Paper No. 1 of 1991, p.10). 

Ironically, the unintended consequences of the reforms have to day become the publicly 

recognized face of the policies. Although the policy planners and the government at the 

beginning gave no consideration to details of the changes that have now accompanied 

the reforms other than the vague reference to how the Tribal Grazing Land Policy 

(TGLP) “will change the Botswana way of life” (p.1), history has now shown that the 

reforms have impacted the people in more ways than planned. In fact, the effects of 

these reforms in the unintended areas outpace those of the targeted areas or set goals. In 

realization of this, the government in 1985 in a National Policy on Land Tenure, 

seventeen years after the Tribal Land Act (1968) and ten years after the TGLP (1975) 

observed that: “A Land Tenure change is just one change among many which may be 

necessary to create or provide new economic opportunities. A Land Tenure change 

alone which runs ahead of other developments can be dangerous as it can be socially 

disruptive and create landlessness before other economic opportunities are available” 

(Republic of Botswana, Government Paper No. 1 of 1985, p.3).  

The social disruptions which these reform policies (discussed in Chapter 3) 

engineered and how they have collectively transformed the Botswana way of life are 

evident in the discussions in Chapters 4 through 6 on contemporary kinship and 

chieftaincy institution, livelihood systems, settlement patterns, and the judicial system. 

The extent of the effects of the land reforms on kinship may never be wholly 
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comprehended. While government legislation may never be able to override bonds 

established through kinship, it can weaken the basis of such relationships and the 

attendant obligatory responsibilities and rights. Although every member of the Tswana 

morafe had a right to three types of land (for residency, ploughing, and animal grazing) 

-- a right that the Dikgosi was legally bound to meet -- this right was only accessed 

through membership of one of the constituting family-groups or wards. The Tribal Land 

Act and the land boards it enthroned as the only land allocation and administrative 

body, and which dealt with individuals directly in their capacity as citizens of 

Botswana, removed the necessity for membership of a kin group or ward for the 

purposes of access to land. Individuals, including women could now acquire land or 

exercise their right to land for any purpose outside their kinship group and system. The 

existing family and kinship network systems are also not held together or sustained on 

the incentive of access to land but rather on other familial considerations.  

The struggle for supremacy between the educated elite and the Dikgosi 

institution in the last two decades of colonial rule in the Bechuanaland Protectorate is 

sometimes used as a backdrop for evaluating the impact of the post-independent land 

reforms on the chieftaincy. On one hand, the flagship of the reform policies, the Tribal 

Land Act of 1968, may be seen within the class struggle between the two. In this 

instance, the policy is interpreted as an attempt by the new ruling class to disable or 

reduce the power and influence of the Dikgosi in the emerging political order. The 

ruling elites on the other hand packaged the reforms in the garbs of democratization and 

modernization of the land allocation mechanism. Whatever the motive might have been, 
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the Tribal Land Act effectively eroded the power base of the Dikgosi. It is believed that 

no single government action has had as debilitating an effect on the Dikgosi institution 

as the Tribal Land Act (Kgosi Kwena, personal communication, March 2003). 

Improving livestock management and enhancing the productivity of this sub-

sector is cardinal objective of the major land tenure and land use reforms in Botswana. 

The focus on the livestock industry is understandable within the context of the 

unsuitability of the greater portion of the country for arable agriculture. Unfortunately, 

neither one of the twin objectives of improved productivity nor improved range 

management has been realized. As the government was later to admit, some 

assumptions that informed some of the policies were wrong. As for the TGLP for 

example, not only is the assumption of plenty of unoccupied land that could be used for 

commercial ranching wrong, the assumption that the owners of large herds of cattle 

were better than small herd owners at managing the range and livestock have been 

proven to be a fallacy (Government of Botswana, Government Paper No. 1 of 1991, 

National Policy on Agricultural Development). Another level at which the objective of 

the reforms for improved agricultural productivity and ensuring livelihood security 

could be evaluated is in the level of enthusiasm at which they were greeted by the 

public. Less than half of the demarcated ranches for commercial farming in Kweneng 

District have been taken up. An attempt was made in the 1991 policy on agricultural 

development to expand the ranching experiment to both owners of small and large herds 

of cattle and into all the tribal grazing lands in the country. The unpopularity of the 

program in Kweneng District is attested to by the fact that up till February 2003, twelve 
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years after the government adopted the policy, not a single ranch under that 

arrangement had come on stream. To say the least, the land reforms have had little or no 

effect on the livelihood systems of pastoral and arable farming in Kweneng District.  

Although changing the settlement patterns in the country was not a stated 

objective of any of the land policies, their outcomes in this area was not totally 

unexpected. Under the traditional tenurial system, the Dikgosi was not only in charge of 

land allocation for whatever purpose but was also in control of the scheduling of the use 

of the land such as for arable farming. Ploughing of land in every community followed 

the directives of the Dikgosi and farmers were expected to return to the village at the 

end of the cropping season, signaled by harvesting.  During the colonial period, the 

colonial administration had argued for the relaxation of the grip of the Dikgosi on the 

scheduling of the agricultural operations. This was with the goal of devolving to 

individual farmers the decision making process on farm operations; especially 

ploughing on lands that have varying rainfall patterns. While it was envisaged that the 

Tribal Land Act for example will achieve this purpose, the opportunity it afforded 

farmers to settle permanently on their masimo gave rise to the emergence of new 

permanent settlements in areas that had hitherto served as farmlands and cattle posts 

(Silitshena 1983). Alarmed by the new trend of dispersed settlements and faced with the 

difficult challenge in providing basic amenities and services to these populations, and 

cautious of the need to protect the best arable land from the encroachment of 

settlements, the government passed the National Settlement Policy in 1998 

(Government of Botswana, Government Paper No 2 of 1998). The transformation of 
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settlement patterns as an outcome of the land reforms is not limited to the mushrooming 

of settlements but also extended to the internal composition of old and new settlements. 

The Tribal Land Act of 1968 and its 1993 amendments have moved the spatial 

organization of residences away from kinship and ward affiliation to individual areal 

preferences. To this end, homogenous kin group that has hitherto characterized 

neighborhoods and wards has given way to heterogeneity in the new neighborhoods and 

wards.  

When the Tribal Land Act was passed into law in 1968, little did the 

government know that it was starting a chain of events that will transform the inherited 

British judicial system. No sooner than the law came into effect than it was realized that 

the in-built system of settling land disputes through the land boards violates a cardinal 

principle of natural justice ( latin dictum, Thou shall not be a judge in thy own case).  

To this end, the 1993 amendment to the Act established Land Tribunals to adjucate in 

land disputes which may involve the land boards. While the decisions of the Land 

Tribunal could be appealed to High Court of Botswana, the former judicial body has 

emerged as a superior court on land matters. An interesting development in the judiciary 

of Botswana is the paradox which has been created with the jurisdiction of Customary 

Courts in land matters. As presidents of Customary Courts, the Dikgosi have found 

themselves as arbiters in disputes involving land that come before them. Even though 

the rulings of the Customary Courts could be appealed to superior courts (Land 

Tribunal and High Court), the mere participation of the Dikgosi in land matters at that 

point negates the spirit and intention of the Tribal Land Act. 
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The potential of some government land reform policies that seek to convert 

communal resource bases to individual ownerships through the enclosure system have 

for creating landlessness has been pointed out in several studies (Fuller and 

Nghekembua 1996, Fuller and Turner 1996, Simon 1993). Such potentials are often 

used as the link between these reform policies and rapid urbanization in Africa. It is 

argued that as the commercial agro-business squeeze out the poor from the ‘commons’, 

the majority of the dispossessed will now move to the urban centers to seek wage 

employment. It is this connection that is often made in Botswana with regard to the 

commercial ranching that the TGLP seek to introduce to the communal grazing lands. 

The small number of ranches in Kweneng District has not created any large scale land 

grab that would have created an army of fleeing landless rural dwellers to the cities for 

waged income.  It is my contention in Chapter 7 that the majority of urban migrants 

moved out of their rural agricultural abodes for two reasons. First (and the more 

significant of the two) is the equation of literacy with wage employment opportunities 

in the formal sector, which exists only in the urban centers. For this reason, the majority 

of the rural emigrants are people either pursuing further educational training outside of 

their communities or pursuing their dream jobs for which they believe they have the 

requisite educational qualification.  Of the few migrants whose actions were not 

motivated by the search for educational opportunities or who do not possess the 

minimal educational training to enable them participate in the formal sector, their 

motivation is still the opportunities for engagement in the growing informal sector of 

the urban centers. While these explanations relate only to the “pull” factors of the 
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‘paradisiac’ towns and cities, the ‘push’ factors of the rural areas remain the problems 

associated with agricultural practice in Botswana. The semi-arid nature of the country is 

such that it makes agriculture, especially, arable farming a “risky business”. The 

success or otherwise of any cropping season depends largely on climatic factors. These 

factors, mainly rainfall, have a variability and unpredictability that can bring to naught 

the labor efforts and total investment of a farming household in a bad year. And these 

“bad years” are becoming the norm rather than the exception in the region. 

The unforeseen consequences that have clearly become “unintended effects” of 

the government’s land reforms in Botswana go beyond the specific examples discussed 

in this dissertation. In fact, every aspect of the ways of life of the peoples of Botswana 

has been impacted in one way or the other by these reforms either singularly or in 

combination. In the same manner, many of the problems that now besiege the country 

can be regarded as symptoms of the maladjustments resulting from the dislocation that 

the reforms effected in the social, economic, and political life of the peoples of 

Botswana. A case in point is the public health crisis that the HIV/AIDS pandemic has 

enthroned in the country.  

One of the leading social vehicles that has been identified for the rapid spread of 

HIV/AIDS is concurrent sexual partnerships (Morris and Kretzschmar 1997).  The 

rising trend in this sexual behavior has been attributed to the breakdown of the 

institution of marriage.  An aspect of this phenomenon in Botswana is the increasing 

number of men of marriage age who are still single because of their inability to afford a 

bogadi (marriage gifts given to a bride’s family).  ‘Traditionally’, marriage among the 
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peoples of Botswana (and other parts of Africa) is a union between the respective 

families.  For this reason, the family and kin group of the groom bears the cost of this 

social gift. In the future, the groom was expected to reciprocate the support of their kin 

group by contributing to the bogadi of other kin members. Notwithstanding the existing 

Common laws on marriage in Botswana, a marriage contract is not complete until this 

customary bogadi is paid by the groom or their family to the family of the bride 

(Schapera 1941; Griffiths 1997; Chwaane 2006). The collapse of the social kinship 

network made possible in part by the land reforms discussed in Chapter 4 has now 

shifted the entire burden of meeting the bogadi on to the groom. This has in turn made it 

increasingly difficult for poor men to enter into marriage contracts where their sexual 

needs could be met and ‘safe sex’ could be practiced. The strategy that has been 

resorted to for meeting regular sexual needs by these single men and women is by 

having multiple concurrent sexual partners. The implication of this for the AIDS 

pandemic in the country is evident in the lack of progress in the fight to slow down the 

rate of HIV spread despite the success achieved in the campaign to use condoms (Smart 

2006). 

While acknowledging the good intentions of the government as encapsulated in 

the objectives of the reform policies, it is my contention that several areas which were 

never taken into account during the formulation of these policies have been adversely 

impacted. Unfortunately, the unintended consequences have overshadowed the targeted 

ends of the reforms. 
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b) Future research agenda 

 In as much as this dissertation is expected to fill a gap in the existing body of 

work on Botswana’s land reforms, it has also on the other hand further exposed holes 

and spaces that need patching.  A future research agenda should examine the impacts 

that the expansion of the commercial ranching experiment into all ‘tribal’ grazing lands 

as mandated by the 1991 Government Paper on Agricultural Development will have on 

the population as a whole. By 2003 when the data on livestock ownership was collected, 

36.5% of the sampled population in Kweneng District had no cattle. Another 27.6% had 

ten or less. Together, over half of the population will not be able to participate in the 

ranching program either because the size of their stock is below the threshold required 

for profitable participation or because they have none. Although the demarcation and 

even allocation of ranches under this arrangement have started in some Districts such as 

Central District, it has not yet commenced in Kweneng District. The high population 

density in southeastern portion of Kweneng will make the area suitable for investigating 

the relationship between the enclosures and ‘landlessness’ on one hand (Segwai 2006), 

and urbanization on the other. 

 This research has not been able to escape the criticism that has trailed the bulk 

of research on land reforms in Botswana. This is the exclusion of issues that are 

important to the Basarwa and the Bakgalagadi that inhabit the western part of Kweneng 
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District. Far more important to the dispersed populations of this region are the land 

tenure and land use policies on conservation. The region is home to the 2475.31 square 

kilometers Kutse Game Reserve and completely bounded in the north by the Central 

Kalahari Game Reserve. In addition to these off-limit lands, the region is home to 

Wildlife Management Areas that cover 6468.1 square kilometers. In all of these areas, 

the inhabitants are forbidden or restrained from the exploitation of animal, plant, and 

tree resources. Although the government is touting the Community Based Natural 

Resources Management that is being introduced in the Wildlife Management Areas as a 

way for the involvement of the communities in the management of their environmental 

resources, the transformations that have accompanied other land use reforms such as the 

Tribal Land Act and the TGLP should be a lesson. Pushing aside the rhetoric of giving 

communities local management power over their environment, Twyman (2000: 803) 

has urged caution in their implementation thus:  

The new projects in the Kalahari area propose to shift an individual livelihood 
option to a communal livelihood and this could have both positive and negative 
impacts on the viability and sustainability of people’s livelihood strategies. 
When this is coupled with other changes such as environmental variability or 
changes in employment unrelated to the project (or natural resource-base 
livelihoods), the ramifications can be extensive.   

 

The impact of these conservation policies on the livelihood and social systems 

of the Remote Area Dwellers of western Kweneng District is a subject that merits 

investigation the same way the impacts of land tenure and land use policies on arable 

and pastoral farming on the peoples in southeast Kweneng have been studied. 
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