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FOREWORD

The Arid Lands Resource Information Paper presented here,
another in the series prepared for the Water Resources Scientific
Information Center (WRSIC), was supported by the U. S. Department
of the Interior, Office of Water Research and Technology Grant
No. 14 -34- 0001 -7303, to the University of Arizona Office of Arid
Lands Studies, Patricia Paylore, Principal Investigator.

This paper, like its predecessors in the series, deals with
a topic of considerable timeliness, as evidenced by the twenty -eight
cases pending in the courts as of June 1, 1977, involving Indian
'reserved' water rights. The Winters doctrine, first enunciated in
1908, has been invoked repeatedly during the intervening seventy
years, which is why it seems appropriate that a qualified research
project into Winters background and the decisions which followed
that related to the original doctrine, be undertaken now for the
benefit of western states contiguous to the twenty -eight Indian
reservations within the Colorado River Basin.

Indian reserved water rights are similar to Federal reserved
rights, and they arise by virtue of Indian reservations created by
treaty, Federal statutes, or executive order. There are two important
distinctions, however: one having to do with the creation of the
rights, the other with modification of those rights. It is still
untested in the courts whether Congress may disclaim Indian water
rights. Several historic individual court cases having a bearing on
the problem are not well -known, however, to those levels of public
policy- making where local decisions on pending cases and anticipated
associated litigation must shortly be made. It is to those areas of
concern that this paper is addressed, in the hope that the necessity
to research the background development of the Winters doctrine in
future will be obviated.

It is a pleasure to acknowledge the commitment made to the project
by Mr. Nelson, and the recognition of its urgency that he brought to
the task. The assistance rendered by Mr. Booke, a third -year law
student in the University of Arizona College of Law, helped keep its
completion on target.

While Nelson and I are grateful to OWRT /WRSIC for their support
of the Office of Arid Lands Studies, University of Arizona, in helping
maintain this Office as a U. S. Center of Competence in water -related
problems of arid lands, neither the U. S. Department of the Interior
nor the University of Arizona is responsible for the views expressed
herein.

September 15, 1977

-v-

Patricia Paylore
Assistant Director
Office of Arid Lands Studies

University of Arizona
Tucson, Arizona



AUTHORS' PREFACE

During the past decade, with the population influx from
the East, lack of sufficient water resources in the Western United
States has become more apparent. Complicating the situation are
Indian water rights claims, about which considerable misinformation
has been widely circulated. For the benefit of both the general
reader and the lawyer who has no background in this special area,
this paper presents the legal and historical basis of these claims,
and the nature and implications of such claims.

Because Indian water rights, also called Winters rights (1),
are rights implied by the courts from treaties and other government
agreements involving the Indian tribes, the emphasis of this paper is
on the court decisions, the case law which found, supports, and deter-
mines those rights (footnoted page -by- page). On the other hand,
articles which enlarge on the various facets examined by the paper
are indicated by author /date only, cited at the end of the applicable
section. For the reader who wishes to go into greater depth concern-
ing a particular area, these references will be useful. The full
citation of each, with annotation, will be found in the Bibliography
appended to the full paper.

The system of citation used in this paper is a combination
of standard bibliographical citation and legal citation. All publica-
tions, including law review articles, are cited first by the name of
the journal or publication, followed by the volume number and inclu-
sive pages. All court decisions are cited with the volume of the
Reporter first, then the abbreviation of that particular Reporter,
followed by the page number where the case begins. Court decisions
are compiled in Reporters according to the region where the court
sits for state court decisions, or the court level for federal court
decisions. Any reader unfamiliar with this system should consult a
law librarian for assistance.

(1) from Winters v. United States, 207 U.S. 564 (1908), the seminal
case for Indian reserved water rights

-vi-
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I. INTRODUCTION

A great deal of confusion surrounds the basis of Indian water
rights. They are not compensatory in nature, nor are they motivated
by feelings of pity or shame for the treatment accorded Indians during
the period of conquest. They are based instead on the policy that the
United States, in setting aside land for Indians to live on, intended
to reserve enough water to make those lands livable, in brief, that
Indians were not put on the reservations to die.

A convergence of factors in recent years has underlined the
nature of Indian water claims and has also created uncertainty in some
areas of development in the Western United States. The population shift
to the West and Southwest is a prominent factor. The development of
the Winters doctrine, culminating in the Supreme Court decision in
Arizona v. California (2) in 1963, and the growing political power,
skills, and cultural pride of awakened Indian people are among the
other forces behind the Indian water rights claims.

A. Population and Water Use

The population of the United States west of the 98th Meridian,
the traditional boundary line between the water -rich east and the arid
west, has increased over 500% in the last seventy -five years (Fig. 1),
from 11 million in 1900 to almost 57 million in 1975, while the popula-
tion of the entire United States has increased 300% (Fig. 2). Water
use in the entire United States has increased over 800% during that
same period, from 40 billion gallons in 1900 to 327.3 billion gallons
in 1970 (Fig. 2). Water use in the nineteen Western states is projected
to increase 300% from 1965 to the year 2000 (Fig. 2).

B. Development of the Winters Doctrine

We begin with 1900 as our point of comparison, as it was
during the years following 1900, from 1906 to 1908, that Winters v.
United States (3), the first exposition by the U.S. Supreme Court of
Indian water rights, made its way through the Federal court system.
Winters, which involved the waters of the Milk River which forms the

(2) 373 U.S. 546 (1963)

(3) 207 U.S. 564 (1908)
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northern boundary of the Fort Belknap Reservation in Montana, held
that the Assiniboine Indian tribe was entitled to use as much water
out of the Milk River as it needed. From that inauspicious beginning,
the Winters Doctrine of Indian Reserved Water Rights has grown
through successive court pronouncements. As population and water use
mounted, the uncertainty created by what was essentially an open -ended
water right became acute. In 1963, in Arizona v. California (4), the
U.S. Supreme Court attempted to dispel that uncertainty by decreeing
fixed water rights for five Colorado River mainstream tribes (Fig. 3).
The Court's decision upheld the Winters position of protecting future
Indian needs, but decreed a specified amount of water necessary for
those future needs: the amount of water necessary to irrigate all
the "practicably irrigable acres" on the five reservations, about one
million acre /feet of water per year. The uncertainty which had
previously existed gave way to certainty, certainty that the Indian
tribes had first call on virtually all water in the West.

C. Power of the Tribes

The population increase of the tribes, increased income to the
tribes through sale of natural resources, and increased political and
legal sophistication of the tribes are also among forces at work.
Although Indian lands have decreased from 54 million acres in 1900 (5),
to approximately 50 million acres in 1970 (6), the total Indian popula-
tion has increased from 235,000 in 1900 (7) to 760,000 in 1970 (8).

The policies of the Kennedy- Johnson years, which gave
attention to Indian needs, and the policy of Indian Self- Determination
initiated by the Nixon administration, are producing results: the
tribes are beginning to assert their independence and take charge of
their own affairs.

In the years following Winters, most Indian water rights
actions were commenced by non -Indian holders of what had formerly been
Indian land, the remainder were initiated by the United States acting
as trustee for a tribe. None were suits by the tribes themselves.
In Arizona v. California, the United States as trustee for the tribes
presented their claims. But now there are presently pending nine cases

(4) 373 U.S. 546 (1963)

(5) Statistical Abstract of the United States, 1976, p. 207

(6) Id.

(7) 1970 Census of Population, I: United States Summary, Sec. 1, p.
1060. U.S. Department of Commerce, Bureau of Census.

(8) Id.
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brought by the tribes, which ask for adjudication of their rights in
various river systems, and numerous others in which they are actively
involved as amicus curiae or intervenors.

The effects of all these currents can be seen throughout the
West. The City of Tucson may have great difficulty in funding enlarge-
ments of its water system because of the uncertainty of its water
supply due in large part to Indian claims. The Central Arizona
Project is involved with disputes over prospective Indian claims.
Adjudications of Indian water rights in state courts in Colorado and
New Mexico have added tension and a volume of litigation. The

Central Utah Project is being threatened by Indian claims. The waters

of the Truckee -Carson River system in Nevada and California are in-
volved in a protracted legal battle between irrigators and Indians.
The Indian fishing rights in Washington present another but related
claim to water use which threatens the commercial fishing industry in
Washington State.

One reason for this litigation is the reliance on the
impartiality of the courts. This branch of the Anglo- American system,
more than the others, has treated the Indians with greater fairness
in the long history of Indian -United States broken promises. The

courts have forced the United States to live up to some of those
promises.

D. Winters Rights v. Aboriginal Rights

A distinction needs to be drawn initially between aboriginal
water rights of some tribes and Winters rights. Aboriginal rights are
concerned with past uses unaccounted for or improperly diverted away
by white settlers, while Winters rights are concerned with water set
aside for future Indian uses, as measured by stock -raising and
agricultural needs, the main water uses of the 19th century. Aboriginal

rights are rights to continuous past uses of water as established by
the Indians before their conquest and territorial limitation by the
United States. Many tribes, such as the Papagos and Pimas of Arizona,
and the Rio Grande Pueblos in New Mexico, practiced extensive irrigation
before the arrival of the white man. When those waters used were
reduced or were improperly taken away, a cause of action arose whereby
the Tribes could recover compensation for the loss of the water for
established prior uses. Such losses are determined by and compensated
for through the Indian Claims Commission, along with claims for land
improperly taken. In contrast, Winters rights are measured by the
potential of the Indians for managing their own needs and the potential
of the reservations themselves in the development of future water uses,
and are enforced through the court, not the Indian Claims Commission.



II. WESTERN WATER LAW AND INDIAN RESERVED WATER RIGHTS

A. The Development of the Prior Appropriation Doctrine in the West

Most of the western lands acquired by the United States
through purchase and treaty were arid and semiarid. Excepting the
coastal plain along the Pacific Ocean and strips bordering major rivers
of the West, the lands were incapable of agricultural productivity with-
out irrigation.

In the middle of the 19th century, two significant events
were responsible for a pattern of westward migration that would
ultimately shape western water law:

The discovery of gold in California and elsewhere sent
miners swarming across the public domain to stake their
claims and commence mining operations. Valuable deposits
were often found far from sources of water vital to the
mining process. As a result, diversion from distant
streams were necessary.

Pioneers moved westward in ever -increasing numbers
in hopes of settling into farming and ranching lives
on the undeveloped lands of the West. Many of these
pioneers were confronted by a problem similar to that
which faced the miners: sufficient water was not al-
ways available in the flatlands best suited to
agriculture. Diversion and conveyance systems from
distant streams were generally necessary for profitable
farming and ranching activities.

The common law riparian doctrine, which had governed water use
in the water -rich eastern United States, was totally unsuited for a
region with a severely limited water flow where diversion and irrigation
were necessary to make the land productive. The riparian doctrine
presupposed a continuous stream flow and did not allow for diversions
of water away from the lands bordering the streams.

Though inapplicable to the western water situation, the
riparian doctrine was nevertheless the law in the United States and its
territories during the period of initial western settlement, so this
rapid westward migration began, in effect, in the absence of national
or local systems of water law applicable to western needs and conditions.

The first mining law in 1866 validated water uses by squatters on the

-5-
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public domain, followed by bitter struggles over water rights.
Although the federal government owned both lands and waters in the
newly -acquired territories and possessed the power to dispose of
either or both, yet it did not administer the waters or develop any
applicable system of law, but rather acquiesced in the custom developed
by miners and pioneers whereby the first person to divert and use
water held a superior right which would be protected against
subsequent claims (9). Beginning in 1866 a series of congressional
acts gave formal sanction to these local customs and to state and
territorial laws which recognized the appropriation of water on
public lands.

This was the unclear state of the law for about seventy -five
years, until 1935, when the United States Supreme Court, in California
Oregon Power Co. v. Beaver Portland Cement Co. (10) confirmed what had
been understood to be the law, viz., that the Desert Land Act of 1877
and other legislation had severed water from the public domain where
such waters and lands were in use and rights in water were recognized
under the local law systems, not the common law riparian doctrine.
But the Court was not asked -- and did not answer -- the question as to
control and rights in waters on or to be used later in relation to the
public lands, and particularly to the reserved lands of the United
States and trust lands of the Indians. This question caught the
country's attention in 1955 in Federal Power Commission v. Oregon, 349
U.S. 435, and many of the advocates of state ownership of all waters
within state boundaries claimed surprise. The water users on Federal
lands and Indian trust lands continue to present problems that were
further broadened in Arizona v. California, 373 U.S. 546, in 1963.
The 1973 report of the National Water Commission contains two chapters
devoted to this subject (11).

Beginning in the 1880s (1870s in California), western states
codified the developing law of prior appropriation and generally
rejected common law riparian rights. Three systems were established.
About one half of the nine western states adopted what came to be
known as the California doctrine, in which appropriate and riparian
rights were recognized simultaneously. The Oregon system recognized
only those riparian rights which had been applied to actual use prior
to adoption of a statutory appropriation scheme. Colorado rejected all
notions of riparian rights, adopting the appropriative system which

(9) See McGowan, The Development of Political Institutions on the
Public Domain, II W vol. J. 1 (1956)

(10) 295 U.S. 142 (1935)

(11) U.S. National Water Commission Report, Water Policies for the
Future, chapters 13 and 14 (1973)
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is referred to as the Colorado doctrine.

Although procedural differences exist, there are basic
elements common to all appropriation systems. First, ownership of
land is not the basis of an appropriative right. Rather, beneficial
use is the measure of the right. Secondly, because the goal of this
distribution scheme is efficient allocation of the water resource, in
order to create and preserve an appropriative right there must be
continued application to a beneficial use as defined by courts and
legislation. Domestic, irrigation, municipal, mining and livestock
uses are generally held to be beneficial uses in most western states.
Recreation and wildlife uses are also recognized in several states.

Under appropriation systems, the vested right of a senior
appropriator must be satisfied before junior appropriators are
entitled to divert any water. There is no proration in times of
shortage, thus the risk of shortage falls upon those users with junior
rights. Water may be applied wherever it may be used beneficially.
Failure to make use for a specified statutory period results in loss
or forteiture of the right.

Unlike appropriative rights, under the common law riparian
doctrine every person owning land appurtenant to a stream possesses
a right to reasonable use of the water in its natural flow. Each
riparian user has a co -equal right to the flow through his land.
Accordingly, no proprietor may use the flow so as to injure others
on the stream by materially diminishing the downstream flow or by
obstructing the flow so as to cause upstream flooding. Priority of
use grants no superior right. Non -use does not affect the proprietor's
entitlement to future use and the quantity or measure of the use is
rarely specified.

Ranquist, 1975
Weather spoon, 1977

B. Indian Water Right, as Defined by Winters and its Progeny

Winters rights are not created by diversion and use. Two
theories attempt to explain the derivation of Indian water rights. The
majority view suggests that waters were impliedly reserved by the
United States at the time the reservation of lands was made. A necess-
ary assumption of this theory is that ownership of the waters on
tribal lands passed to the federal government with the transfer of the
lands themselves. Under this reading of Winters, the Indian right is
an unspecified quantity sufficient to fulfill the purpose of the
federal government in establishing reservations, usually the conversion
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of nomadic tribes to farmers and stockmen.

In contrast, the minority view suggests that waters were
reserved by the Indians from the conveyance of conquered tribal
lands to the United States. Title to the waters never vested in
the federal government, thus avoiding the need to find an implied
reservation in treaties which are silent as to the allocation of
waters. Under this reasoning, the Winters right is not tied to the
purposes of the United States in creating reservations nor is its
quantity so limited.

In both cases tribal rights are not dependent upon
application to use for creation, quantification, or survival.
(Appropriative rights are forfeited if unused for a statutory period.)

The rationale underlying Winters rights is that the Congress
and the Executive, in dealing with Indian tribes, intended to treat
them fairly. Recognizing that lands given the Indians were arid and
valueless without water, a quantity was reserved by the federal
government to aid the Indians in establishing "civilized communities"
based on agriculture. The quantity reserved was uncertain because
Indian needs were uncertain. Quantities remained unspecified also
because future Indian uses were contemplated. The federal government
believed that if water were not reserved, western streams would be
fully appropriated before the Indians could develop and plan uses for
their rights. Thus, quantification on the basis of application to
beneficial use was never possible with respect to the Indians.

Implied reserved waters are not subject to the rules of prior
appropriation. In fact, Winters rights bear resemblance to common law
riparian rights in that they have been undetermined in quantity and
were created and survive, notwithstanding Indian failure to make initial
or continuous application to use. The quantum of an Indian right,
therefore, is not fixed by actual past uses. Instead, the quantity is
measured by present and future need for a supply necessary to develop

an agrarian culture. To the extent Indian rights are reserved without
being applied to actual use, the Winters doctrine represents a separate
system and a departure from the appropriation doctrine which assumes
that the efficient allocation of a scarce resource is best served by
granting legal rights to the first users.

The Winters doctrine supports the existence of federal water
right "enclaves" within the local or state law systems of appropriation.
Such federal rights have no specified limits or measurements in the
same manner that beneficial use "shall be the basis, measure and limit"

to the use of water, as the statutes of many western states declare.
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III. CASE LAW DEVELOPMENT OF

INDIAN RESERVED WATER RIGHTS:

WINTERS v. U.S. THROUGH ARIZONA v. CALIFORNIA

The development of the Winters doctrine is based solely on
court decisions. This section deals in depth with twelve major cases
which have determined the bounds of Indian reserved water rights. The
factual situation surrounding each case, and the positions of both
sides to the controversy, as well as the court's opinion, are presented.

The Supreme Court decisions in Winters v. U.S., U.S. v.
Powers, and Arizona v. California are very significant in that they
form the foundation of Indian reserved water rights, and, as Supreme
Court decisions, they are the law of the land.

The Court of Appeals decisions are all from the Ninth
Circuit, the circuit which encompasses most of the western United
States. The Ninth Circuit's opinions on Indian reserved water rights
are given great precedential value, due to their experience in dealing
with the issues involved.

The lone district court case, U.S. v. Hibner, is included
since it dealt with the reserved water rights of a non -Indian assignee
of an Indian allotment, a continuing and oft -litigated circumstance.
Although a trial court opinion, Hibner has been given precedential
value through favorable use and citation in later cases.

The state court decisions are concerned primarily with
Congressional limitation of Indian reserved water rights, and also
illustrate the tendency of state courts to construe Indian reserved
water rights narrowly.

Dellwo, 1971
Ranquist, 1975
Wheatley, 1969
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A. Winters v. U.S.

Winters v. U.S., 207 U.S. 564 (1908), was the first Supreme

Court decision to construe implied reserved water rights for Indian

lands. The United States, on behalf of the Indians of the Fort

Belknap Indian Reservation, sought to enjoin appropriators under the laws

of Montana from diverting waters of the Milk River which would interfere

with Indian uses dating to 1889. The defendants were successors -in-

interest to settlers under western land entry acts. At issue were the

waters of a non -navigable stream which formed the northern boundary

of the reservation. Much of the reservation was adapted for pasturage,

although 30,000 acres were, when irrigated, agriculturally productive.

In 1898, the Indians had diverted 10,000 miners' inches for pasturage

and agriculture.

The tribal lands were reserved from cession by the Indians

to the United States on May 1, 1888, as ratified by Act of Congress.

Defendants, an irrigation organization and a ditch company, intended

to use the water for irrigation of their lands which also bordered

the Milk River. Having filed for water use pursuant to state law,
defendants made expenditures for diversion works in reliance on use of

5,000 miners' inches for agricultural purposes. The defendants

claimed that settlers under land entry laws would be left homeless

if the water were made unavailable for non - Indian irrigation.

On behalf of the Fort Belknap Indians, the Federal government

argued that all waters of the Milk River were essential to fulfilling

the purpose of the reservation, although there may have been springs

arising on the reservation which could be used for stock watering.

The government also contended that under the Agreement of

1888, water rights were appurtenant to the Indian lands, and subsequent

legislation of the state of Montana could not divest those rights.

The defendants argued that neither the agreement nor its

ratification by Congress contained any reservation of waters; therefore,

the Indians relinquished rights to all lands and waters of the former

reservation, land later opened for settlement. The defendants argued

that when they entered upon the public domain and settled under public

land laws, they were entitled to and did appropriate the waters of the

Milk River in full compliance with Montana law, having no notice of

Indian claims. The defendants also claimed that Montana's admission

to statehood repealed any reservation of Milk River waters.

The United States Supreme Court viewed the case as turning

on construction of the Agreement of May 1, 1888. In its interpretation

of the document, the Court discerned four crucial considerations: the

larger tract from which the reservation was carved was adequate for

the needs of a nomadic people; governmental policy and Indian desire

combined to change these nomadic habits and create an agrarian culture;
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the original tract was too large for agrarian needs; without
irrigation, reservation lands were inadequate for cultivation and
valueless. The Court also applied a rule of construction that
ambiguities in Indian treaties must be resolved in favor of the
Indians, especially where a contrary reading would impair or defeat
the purpose of the agreement.

Relying upon two earlier cases (12), the Court recognized a
power in the federal government to reserve and exempt waters from
appropriation under state law. In view of these circumstance, the
Court held that the Agreement of May 1, 1888, implicitly reserved
from appropriation under state law an amount of water sufficient
for irrigation purposes "which would be necessarily continued through
the years" (13), its priority relating back to the treaty date. The
court rejected any notion that Congress' admission of Montana to state-
hood in 1889 abrogated the reservation of waters made one year before.

B. Conrad Investment Co. v. U.S.

In Conrad Investment Co. v. United States, 161 Fed. 829 (9th
Cir., 1908), the courts first dealt with the quantification of Indian
reserved water rights. The United States brought suit on behalf of
the Indians of the Blackfeet Indian Reservation to enjoin a Montana
irrigation corporation from diverting waters of a non -navigable
stream, to the extent it had interfered with Indian rights. Birch
Creek formed the southern and southeastern boundary of lands reserved
by Act of Congress on May 1, 1888, containing approximately 900,000
acres, some suitable for grazing and some for irrigated agriculture.

(12) In U.S. v. Rio Grande Dam and Irrigation Company, 174 U.S. 690
703 (1899), the Supreme Court held that Congressional recognition of
local appropriation systems did not implicitly confer upon any state
the right to appropriate waters because "in the absence of specific
authority from Congress a State cannot by its legislation destroy the
right of the United States, as the owner of lands bordering on a stream,
to the continued flow of its waters; so far at least as may be necessary
for the beneficial uses of the government property ..." This case
involved the building of a dam for irrigation within the State of New
Mexico. The Court relied on the Property Clause, not the Commerce Clause,
in reaching its decision.

In U.S. v. Winans, 198 U.S. 371 (1905), defendants were owners
of patented lands which provided sole access to fishing sites of the
Yakima Indians. The Court held that such patents were subject to a
continuing servitude against the United States, the State of Washington,
and grantees of both, thus reserving and securing access to tribal
fishing sites.

(13) 207 U.S. at 577
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The government had in 1898 built diversion works on both
Birch Creek and its tributary, Blacktail Creek, which ran through the

reservation. These works diverted 2,000 cubic feet per minute to
irrigate 10,000 acres of agricultural land. The defendant irrigation
company was capable of supplying water to 44,000 acres of agricultural
land settled under land entry laws, having spent $500,000 on works with
a capacity of 20,000 miners' inches. The works included a dam upon
Birch Creek which was admitted to be capable of diverting the stream's
entire flow. Water was diverted by the irrigation company in 1900 and
1904, at a time when Indian uses did not require the entire flow.

The Blackfeet Indian Reservation was created by the same
agreement construed by the Supreme Court in Winters. The Ninth
Circuit Court of Appeals examined the newly- announced Winters doctrine
and resolved competing claims with a sentence:

The law of that [Winters] case is applicable to
the present case, and determines the paramount
right of the Indians of the Blackfeet Reserva-
tion to the use of the waters of Birch Creek
to the extent reasonably necessary for the
purposes of irrigation and stock raising, and
domestic and other useful purposes (14).

In addition, the Court's opinion noted that the Winters interpretation
of the 1888 Agreement clearly contemplated requirements for such present
and future uses as may reasonably be necessary to effectuate the
purposes of the agreement.

C. Byers v. Wa -Wa -Ne

Byers v. Wa- Wa -Ne, 169, Pac. 121 (Sup. Ct. of Oregon, 1917),
dealt with Congressional limitation of Indian reserved water rights.
It is also an excellent example of a state court's narrow construction
of Indian reserved water rights. The proprietor of a flour mill sought
an adjudication of the waters of the Umatilla River. By Treaty dated
June 9, 1855, the Wa -Wa -Ne Indians had ceded a large area to which
they had asserted title, from which was "set apart" (15) a parcel of
80,800 acres along with exclusive fishing rights in all riparian
streams. In 1870, Congress authorized construction of a ditch across
and off the reservation for agricultural, milling and other non -Indian
uses, providing by an 1885 act that no vested right was created and
that diversion would not affect existing Indian agricultural uses nor
be extended to different non -Indian uses.

(14) 161 F. at 831

(15) 169 P. at 122
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Although 5,300 acres of reservation land were irrigable,
the Indians did little farming, using their lands primarily for
grazing livestock. From 1870 through 1874, the water diverted off
the reservation was used for watering lawns and gardens, but follow-
ing the construction of a flour mill in 1874, the water was used to
supply the mill with power. The waters of the Umatilla were
insufficient for both irrigation and manufacturing but these Indian
lands were agriculturally productive without irrigation.

The Oregon Supreme Court found interpretation of the Act of
1885 to be determinative. Mrs. Byers contended that the Allotment
Act of 1885, wherein Congress specifically confirmed her right to
divert for "manufacturing, irrigation, and other purposes" (16),
constituted a grant of water rights superior to those possessed
by the Indians. The United States argued that the Treaty of 1885
impliedly reserved water of the Umatilla for irrigation, and that the
Act of 1885 granted only a revocable license to Mrs. Byers, subordinate
to the Indians' paramount rights.

After an extensive examination of Congressional deliberations
with respect to legislation surrounding these rights, the Oregon
Supreme Court concluded that Byers' predecessors -in- interest were
holders of a tenuous right made certain by the Act of 1885.

"This right was infirm and Congress
confirmed it. That which they had
enjoyed by sufferance became theirs
of right. A revocable license had
become a grant from the sovereign" (17).

Relying on decisions of the United States Supreme Court, the Oregon
Supreme Court noted that just as Congress could create Indian rights
by treaty, it was equally competent to extinguish such rights by
appropriate legislation.

The Court considered Winters and Conrad, but read them
impliedly to reserve only such waters as necessary to effectuate
"the purpose manifest on the face of the treaties" (18). Since the
Indian lands in question were agriculturally productive without
irrigation, a reservation of waters was unnecessary to aid the Indians
in becoming a civilized agrarian people. Neither could the court find
any prior actual use of Umatilla waters for irrigation purposes to

(16) Id. at 123

(17) Id. at 125

(18) Id. at 127
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support an implied intent to reserve. Thus, the Oregon court con-
cluded that " ... the rights of the Indians are paramount only to
the extent of the water which they require for household use and the
watering of livestock" (19).

D. Skeem v. United States

In Skeem v. United States, 273 F. 93 (9th Cir., 1921), the
reserved water rights of individual Indians who had been allotted
reservation land were first considered. The United States brought
suit to adjudicate the water rights of Fort Hall Indians as against
non - Indian appropriators who intended to use the waters of Indian
Creek for irrigation purposes. The Fort Hall Reservation was
established by the Fort Bridger Treaty, ratified by Congress in 1869.
In 1898, another agreement was entered into whereby the Indians
ceded a large portion of the reservation to the United States, providing
that Indians who had built homes and cultivated these lands under the
1869 Treaty were entitled to remain and receive allotments of same.
The remainder of the ceded lands were opened to settlement under land
entry laws. Defendants were patentees on these former reservation
lands. A provision of the 1898 Agreement expressly reserved waters
on the ceded lands as necessary to irrigate land actually cultivated
by use of the waters, so long as the Indians remained on their
allotments under the Treaty.

The Indians on whose behalf the suit was commenced had been
in continuous residence and had cultivated the lands prior to 1889
and until 1914, when each of the allotments involved in the suit was
leased to one Hof hone, pursuant to a 1910 Act of Congress. Defendants
contended that the 1898 Agreement operated to limit the reservation
of Indian waters to that quantity necessary to irrigate such lands
as were then actually irrigated, thus leaving the Indians without
water to increase acreage under cultivation.

The Ninth Circuit construed Article 8 of the 1898 Agreement
in light of several considerations. First, the court looked to the
rule of United States v. Winans (20), that the cession of lands was
a grant from the Indians to the United States and, as such, all rights
not specifically granted were reserved to the Indians. Second,
Articles 3 and 11 of the same Agreement contained broad language
indicating application of the document to all lands in possession of
the Indians and not merely to those under cultivation. Third, the

(19) Id. at 128

(20) 198 U.S. 371
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court relied on the rule of construction resolving ambiguities in
treaties in a light most favorable to the Indians. Examining these
factors against the government's purpose, to induce the Indians to
relinquish their nomadic habits, the court found

" ... such meaning should be given [the
Agreement]as will enable the Indians to
cultivate eventually the whole of their
lands so reserved to their use" (21).

The court read the language generally rather than for the
individual allottees personally. Finding no provisions in the
Agreement requiring an allottee to remain on his tract to maintain
entitlement to the water, the Ninth Circuit held that the leasing of
allotted lands to non -Indians in no way operated to relinquish the
appurtenant water rights. Thus, Indian water rights were declared
transferrable at least to the extent they would continue to serve
lands initially included within a reservation created by treaty.

E. United States v. Hibner

United States v. Hibner, 27 F. 2d 909 (E.D. Idaho, 1928),
dealt with the problem of reserved water rights of non -Indian assignees
of Indian allotments. The United States sought to adjudicate the
water rights of Indians on the Fort Hall Indian Reservation in the
Toponce Creek area of Idaho. The facts are similar to those in
Skeem v. United States (22), in that some of the parcels in question
were allotted lands formerly included in the reservation but granted
to the use of individual Indians by the Fort Bridger Treaty of 1869.
Some defendants, however, were off -reservation land owners with
appropriations under state law.

Toponce Creek was the only available source of water for
irrigating the Indian allotments and the defendants' lands, both of
which were arid in character and required irrigation to be agricul-
turally productive. Defendants were successors -in- interest, by
purchase, to the Indian lands once within the reservation. Indians
had made use of the waters of Toponce Creek for domestic and irrigation
purposes, the same uses for which defendants reserved water necessary
for irrigating lands actually cultivated, so long as the Indians
remained on their allotments.

(21) 273 F. at 95

(22) Id. at 93
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The United States claimed a superior right to the waters of
Toponce Creek, sufficient to irrigate those reservations lands
"susceptible to irrigation" (23), as well as that amount necessary
for domestic supply. Defendants who were not successors to the
Indian lands contended that the Indians' entitlement should be
limited to that amount "as has actually been applied to beneficial
use and of priority of date of such application" (24).

The United States District court for the Eastern District of
Idaho found that the power of the federal government to exempt waters
from appropriation under state law as established in United States v.
Rio Grande Irrigation and Ditch Co. (25), as to non - Indian claims,

had been exercised in favor of Fort Hall Indians pursuant to the Fort
Bridger Treaty. Applying the rule of construction of treaties favor-
ing the Indians, the court applied express language reserving waters
for land actually cultivated to include future uses as well as those
presently under cultivation. The court concluded that this reading
was compelled by the notion that such treaties were designed "to
recognize and fix permanently the rights that the Indians had at the
time the treaties were made ... " (26).

Following the Ninth Circuit's decision in Skeem (27), the
court found no provision in the treaty which suggested that Indian
water rights in allotted lands were lost by their failure to cultivate
the land. In addition, since failure of Indians to use their waters
would not result in either abandonment or forfeiture, purchasers of
Indian lands acquire

" ... the same character of water right
with equal priority as those of the
Indians" (28).

However, the status of the water right after it had passed was some-
what changed, since the appropriator then would become subject to state

law. As such, the grantee of an Indian allotment would

(23) 27 F. 2d at 911

(24) Id.

(25) 174 U.S. 690 (1899)

(26) 27 F. 2d at 911

(27) 273 F. 93

(28) 27 F. 2d at 912
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... be entitled to a water right for
the acreage that was under irrigation
at the time title passed ... and such
increased acreage as he might with
reasonable diligence place under
irrigation, which would give to him,
under the doctrine of relation, the same
priority as owned by the Indians ... " (29).

The court found this conclusion necessary to prevent maintenance
of a water right when no beneficial use was being made.

F. United States v. Powers

United States v. Powers, 305 U.S. 527 (1939), is the only
Supreme Court decision on the reserved water rights of allottees
and assignees of allottees. The federal government sought to enjoin
fee owners of tracts within the Crow Indian Reservation in Montana
from diverting any water from the Little Big Horn River or Lodge
Grass Creek, non -navigable streams within the Reservation. By Treaty
of May 7, 1868, the Reservation was established, allowing individual
Indians who wished to commence farming to select lands which under
stated conditions, would be subject to exclusive possession so long
as cultivated. The Treaty was silent as to use of waters.

Defendants were successors -in- interest to original Indian
allottees under the Treaty, holding fee title to lands with the
Reservation. Both defendants and their predecessors had diverted
water for agricultural use from the two streams, which were capable
of irrigating 20,000 acres within the Reservation. Without water
the lands were incapable of sustaining agricultural activity and no
sources other than the two streams were available.

Prior to 1885, the United States had built irrigation works
sufficient to supply the irrigable acreage for the purpose of making
possible settlement, in complete ownership, by Indians reliant on
cultivation for their support. None of the defendants' lands were
within the 20,000 acres irrigable by this project. The United States
claim was made on behalf of the common tribal rights of Crows who had
not settled under the allotment program.

Neither the allotments nor the subsequent patents specifically
granted the use of water; therefore, the rights acquired by allottees
were taken subject to the initial reservation. Since none of the
allotted lands were within the project's service area, in times of

(29) Id.
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shortage the project's needs would have to be met before allottees
were entitled to divert any water.

The United States argued that the Treaty of 1868 impliedly
reserved sufficient waters to irrigate the 20,000 acres served by
the government -built irrigation project. Defendants contended the
implied reservation in the 1868 Treaty was intended for the equal
benefit of all tribal members. Thus, when allotments for exclusive
use were made available, the right to use that portion of tribal waters
essential for cultivation passed to the allottees, with equal priority
to other reserved waters.

The Supreme Court construed the 1868 Treaty as contemplating
ultimate ownership dependent upon cultivation which, without water
for irrigation purposes, was impossible. Thus, to effectuate
Congressional intent, the court was compelled to find an implied
reservation for allotted lands as well as for lands served by the
tribal irrigation project. This right was appurtenant to and passed
with allotted lands to successive grantees.

G. United States v. McIntire

United States v. McIntire, 101 F. 2d 650 (9th Cir., 1939), is
concerned with the amount of an allottee's reserved water right, and
the law (state or federal) which governs that right. It was an action
brought by the successor -in- interest to an Indian allottee who had
held title pursuant to an 1855 Treaty. About 1891, the Indian
constructed diversion works and began applying waters of the Mud
Creek in Montana to irrigation and domestic use. In 1907, he filed
notice of appropriation under Montana law for 560 inches of water,
despite a 1904 Act of Congress expressly protecting waters necessary
for irrigation upon these lands. Plaintiff sought to enjoin the
diversions of defendant -irrigation district which had been organized
to administer an extensive irrigation project funded by the federal
government for the benefit of lands allotted to Indians in severalty
under the 1885 Treaty. The 1908 federal legislation authorizing
this project allocated water to each allotted parcel sufficient to
irrigate the lands or a "just and equal distribution" should the
total quantity prove insufficient.

McIntire argued that her predecessor -in- interest, the
original Indian allottee, had acquired by prior appropriation a right
superior to that of the irrigation district, in compliance with
Montana law. Such rights, she contended, were expressly recognized
by Act of Congress of July 26, 1866 (30), a mining law. Alternatively,

(30) 43 U.S.C.A. 661
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she claimed that the Secretary of the Interior, in allotting formerly
reserved lands, had allocated water rights appropriated prior to
1909. The United States argued that the lands owned by McIntire
were withdrawn by reservation; therefore, under Winters, no one could
obtain any water rights in Mud Creek by appropriation under state law.

The Ninth Circuit applied the Winters implied reservation
doctrine and ruled that no water rights could be acquired absent
specific authorization by Congress. Construing the 1908 legislation
allocating waters to allotted parcels, the court found that McIntire's
claim would be justified only if she had been denied a "just and
equal distribution" (31), but that no such claim was here made.
Rather, McIntire was claiming a senior appropriative right under
Montana state which the court held did not apply because Congress
had never acted to make state law controlling on the reservation.
The Mining Law of 1866 and 1872 was held to apply to the public domain
only, not to Indian lands. Thus, the court concluded, neither
McIntire nor her predecessor obtained a valid water right superior
to tribal reserved rights under Winters.

H. United States v. Walker River Irrigation District

United States v. Walker River Irrigation District, 104 F. 2d
334 (9th Cir., 1939), held that Indian reserved water rights can be
implied by executive order, as well as by treaty or agreement.

The United States brought suit to restrain-appropriators on
the non -navigable Walker River in Nevada from interfering with the
flow of the stream to the Walker River Indian Reservation which had
been created by Act of the Secretary of the Interior on November
29, 1859. The reservation totaled 80,000 acres of mostly mountainous
terrain, 10,000 acres of which were susceptible of cultivation if
irrigated, for which the Walker River was the sole source. Lands of
defendants or their predecessors were acquired under public land
entry laws as early as 1860, which date also marked the initial
diversion by settlers for irrigation purposes. The Paiute Tribe
had never cultivated more than 2,100 acres for which 26.25 second
feet of water provided sufficient irrigation.

The United States claimed under Winters an implied reservation
of water sufficient to supply the irrigable acreage on the reservation,
arising from 1859 Executive Order establishing the enclave. Defendant
argued that Winters was distinguishable, being based on a treaty
rather than executive order. Since the United States was at war with

(31) 101 F. 2d at 654
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the Paiutes at the time the reservation was established, there could
not have been an intent to reserve waters for the Indian lands
then set aside. Defendant also sought to distinguish Winters on the
ground that no Indian rights were recognized by the governments of
Spain or Mexico, from whom the land in question was acquired under
the Treaty of Guadalupe Hidalgo. Thus, unlike Winters tribes, the

Paiutes " ... had no rights which they might reserve, and none to
surrender in exchange for those now claimed for them" (32).

After a preliminary observation that the issue was the
intent to reserve waters for the benefit of the Indians, the Ninth
Circuit addressed defendant's initial attempt to distinguish Winters:

"We see no reason to believe that the
intention to reserve need be evidenced
by treaty or agreement. A statute or
an executive order setting apart the
reservation may be equally indicative
of the intent" (33).

The court ruled that intent to reserve could be gleaned from

... the circumstances, the situation
and needs of the Indians and the purpose
for which the lands had been reserved" (34).

Similarly the court declared that the rule of construction of treaties
favoring the Indians applied with equal force to reservations created
by executive order.

The court then thoroughly examined the Interior Department's
files with respect to the circumstances surrounding the reservation
of Walker River lands, and declared:

"We hold that there was an implied reservation
of water to the extent reasonably necessary
to supply the needs of the Indians. There
remains for decision the quantity to which
the United States is entitled" (35).

Noting that irrigable acreage is not necessarily the measure of a
reserved water right, the court held that:

(32) 104 F. 2d at 337

(33) Id. at 336

(34) Id.

(35) Id. at 339



-22-

"The extent to which the use of the
stream might be necessary could only
be demonstrated by experience" (36),

thus adopting actual use as the measure of the reserved right.
Examining the history of actual uses, the court decreed the United
States was entitled to 26.25 cubic feet per second during the
irrigation season for irrigation of 2,100 acres plus an amount
reasonably necessary for domestic, stock -watering, and power purposes.
Thus, the Ninth Circuit fixed the United States' quantity as the
maximum actual prior use, with a priority date as of the initiation
of the reservation process, November 29, 1859.

I. Lewis v. Hanson

Lewis v. Hanson, 227 P. 2d 70(Sup. Ct. of Montana, 1951), is a
state court decision involving jurisdiction of the court to decide
Indian reserved water rights. The plaintiff, as successor -in- interest
to certain lands within the Crow Indian Reservation of Montana, sought
to enjoin diversions from the Dry Head Creek by a defendant whose
lands were within the reservation as originally defined but had
become part of the public domain following cession by the Indians
to the United States in 1891. The reservation was established by
Treaty on May 7, 1868, but Indian allottees had never diverted or
made use of the Dry Head Creek or its tributaries. One hundred fifty
of the plaintiff's acres were irrigable but had not been cultivated,
while at least a portion of defendant's lands had been irrigated
and agriculturally productive since 1897, when defendant's predecessor
had diverted 500 miners' inches under Montana law. The entire flow
of the South Fork of Dry Head Creek was necessary to irrigate plaintiff's
acreage. No allocation of waters within the reservation had ever
been made pursuant to the authority of the Secretary of the Interior.

Defendant argued that plaintiff could have no vested right
in a reserved stream until the Winters rights for Indian acreage
were determined in a proceeding to which the United States was a party.
Thus, since the United States had not and could not be joined without
its consent, the Montana Court lacked jurisdiction to conduct such
an adjudication, and the action must be dismissed. Plaintiff claimed
that cases declaring the United States to be an indispensable party
were distinguishable because those cases sought stream adjudications
while this complaint merely requested an injunction.

The Montana Supreme Court reasoned that before an injunction
could issue, the plaintiff must establish his right to a specified
quantity of water. As this could not be done without joinder of

(36) Id. at 340



-23-

the United States, the court reversed the trial court's adjudication
and dismissed the action.

J. Merrill v. Bishop

Merrill v. Bishop, 287 P. 2d 620 (Sup. Ct. of Wyo., 1955),
involved limitation of Indian reserved water rights by a state court.
The case arose when the defendant state water engineer closed
plaintiff's headgates in connection with his water rights in Owl

Creek in Wyoming. Plaintiff was the successor -in- interest to Wind
River Reservation lands created by an 1868 Treaty but ceded to the
United States by a 1904 Treaty Amendment and then patented to his
Indian predecessors from 1916 to 1932. The state engineer halted
plaintiff's diversion on the ground that it interfered with rights
of an appropriator under Wyoming law, whose priority dated to June
26, 1916, as adjudicated by the federal district court of Wyoming.
The Treaty here involved permitted "selection" of lands into individual
ownership upon compliance with stated conditions and such lands were
to be protected from operation of state law so long as cultivated
by the Indian allottee.

Plaintiffs claiming through their Indian predecessors, con-
tended that their rights originated in the Treaty establishing the
Wind River Reservation in 1868, pursuant to the paramount rights
declared to exist therein by Winters. The state water engineer argued
that plaintiffs had no specific entitlement to any amount of water,
never having complied with Wyoming law. This was necessary, defendant
claimed, because the Act of Congress admitting Wyoming to statehood
and ratifying and adopting the state constitution expressly made
applicable Article 8, which declared all waters to be property of the

state.

The Supreme Court of Wyoming reviewed the Winters line of cases
and then rejected their applicability to the instant facts. Relying

on Byers, supra, the court reasoned that it was competent for Congress

to terminate Indian rights by legislation. Examining Wyoming's
Enabling Act, the court concluded that the language evinced a Con-
gressional intent to compel future appropriators, Indian and non -
Indians alike, to be governed by the principle that prior in time
is prior in right. In reaching this conclusion, the court distin-
guished the rejection in Winters of a similar argument by the state
of Montana, noting an additional clause in the provision which
referred to the Wyoming Constitution:

... and the same is hereby accepted,
ratified, and confirmed" (37).

(37) 26 Stat. 222. Chap. 664 (July 10, 1890)
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This clause, the court argued, recognized and adopted Wyoming's
appropriative system as set forth in the state constitution, even
in derogation of federally- reserved rights. The court went on briefly
to limit its holding to the facts at hand, leaving open the question
whether the same result would obtain where the waters and lands in
dispute were still within the Indian reservation. Here, the lands
had been ceded to the United States, then patented to Indian allottees.

K. United States v. Ahtanum Irrigation District

United States v. Ahtanum Irrigation District, 236 F. 2d 321
(9th Cir., 1956), involved the limitation of Indian reserved water
rights by action of the Secretary of the Interior. The United States,
as trustee for the Yakima Tribe, sought to quiet title to Indian
rights in Ahtanum Creek in Washington which had been established by
Treaty of June 9, 1855, when the Yakima Reservation was created.
Defendants were non -Indian owners of lands outside the reservation
with appropriative rights they claimed were made possible under an
agreement in 1908 between their predecessors -in- interest and the
Secretary of the Interior in which 75 percent of the waters of
Ahtanum Creek were allocated to white settlers bordering the reservation.

At the time of suit, Indian needs were sufficient to require
the entire flow of the stream. Irrigation by Indians from the creek
was initiated prior to 1885 and, at the time of the 1908 agreement
with the white settlers, about 1,200 acres on the Reservation were
being irrigated by Indian ditches. Between 1908 and 1915 the
Indian Irrigation Service constructed diversion works increasing to
5,000 the number of reservation acres susceptible to irrigation, an
amount which would require the entire flow of Ahtanum Creek.

Defendant argued that the Indian right was limited to actual
beneficial use, as fixed by the Secretary's agreement of 1908. The
Ninth Circuit initially declared, based on Winters, that the Treaty
of 1855 impliedly reserved so much of the waters of Ahtanum Creek as
necessary for present and future use,

" ... the paramount right of the Indians
to the waters of Ahtanum Creek was not
limited to the use of the Indians at any
given date but this right extended to the
ultimate needs of the Indians as those
needs and requirements should grow to
keep pace with the requirement of Indian
agriculture upon the reservation" (38).

(38) 236 F. 2d at 327
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Next the court turned to what it considered the crucial
question, the validity and effect of the 1908 agreement allowing 75
percent of the waters of Ahtanum Creek to adjacent white settlers.
In that connection, the court examined proceedings of Congress and
of the Departments of Interior and Justice and concluded:

"The record completely fails to support
the contention of the appellees [irrigation
district] that there was any definite
administrative interpretation of the Acts
relating to the powers of the Secretary
to the effect that under them such an
agreement was a valid one" (39).

The government had argued that absent specific authority, the
Secretary was powerless so to abrogate the rights of the Indians.
Nonetheless, the court found that the 1908 division of waters was
within the Secretary's duties of general supervision over Indian lands,
stating that the

"authority to manage property would normally
comprehend dealings of this character" (40).

Thus, the question arose whether this specific act of
Secretary was void if its result was contrary to his fiduciary
obligations to the Indian tribes. Although the court declared that
the Secretary

" ... in acting as he did, improvidently
bargained away extremely valuable rights
belonging to the Indians" (41),

it nevertheless found his actions to be within his administrative
authority, therefore valid and binding.

To mitigate somewhat the harshness of this result, the
court applied the rule of construction of treaties favoring the
Indians and held that should the needs of the parties to the 1908
agreement ever fall below the 75 percent then specified, their rights
would be reduced and Indian rights enlarged by corresponding amounts.
The court also required an examination of the defendant's diversion

(39) Id. at 334

(40) Id. at 335

(41) Id. at 337
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practices, that wasteful techniques might be considered in determin-
ing their needs. Upon these conditions, the Ninth Circuit remanded for
a complete adjudication of the rights of parties in the stream.

L. Arizona v. California

In 1963, the United States Supreme Court decided Arizona v.
California, 373 U.S. 546, the first case in which future reserved
water rights were quantified and decreed for Indian reservations. The
fifty -page majority opinion deals primarily with the allocation of
Colorado River water among lower basin states, with only the last five
pages dealing with Indian and non - Indian federal reserved rights.

Arizona v. California was before the Supreme Court under the
Court's original jurisdiction over controversies between two states,
rather than on appeal from a lower court. Original jurisdiction
requires the Supreme Court, through a Special Master, act as the
trial court. This procedure requires appointment of a Master who
takes the testimony and makes recommended findings. The Master in
Arizona v. California was former U.S. District Judge Simon Rifkind.
His recommendations on the extent of Indian water rights were largely
adopted by the Supreme Court. The Court rejected only his determination
of various boundary disputes which influenced the amount of irrigable
acres on the reservations, saying that those disputes were not before
the Court.

The most far -reaching holding of the suit was the conclusion
that Indian water rights, which heretofore had been a right to an
unspecified amount of water, were, for the five Colorado River
reservations, quantified according to the measure of "the total
practicable irrigable acres" (42) on each reservations.

The United States government, acting as the trustee for
the Indians, claimed water rights for all tribes lying in the lower
basin of the Colorado River. The Master concluded that an adjudication
of the rights of the mainstream reservations only was all that was
required, and decided only the quantities of water reserved for those
five reservations: the Colorado River Reservation, the Cocopah
Reservation, the Yuma Reservation, the Fort Mojave Reservation, and
the Chemeheuvi Reservation. Most of this reservation land is located
in Arizona, and the water entitlement of the reserved lands was taken
out of the water allocated to the state where the land was located.
For this reason Arizona was the main contestant against Indian reserved
water rights.

(42) 373 U.S. at 600
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Arizona argued that the United States had no power to
reserve the waters of navigable streams within the state after it had
become a state. The Court held that the United States had power
over navigable waters under the Commerce Clause after Arizona became
a state; Arizona gained title to the land adjacent to and under such
streams at statehood, but not to the water itself.

Four of the five reservations involved in the decision were
Executive Order reservations, reserved by order of the President,
not by a treaty between the United States and the particular tribe.
The fifth, the Colorado River Reservation, was reserved by Act of
Congress and enlarged by a later Executive Order. Arizona argued that
navigable waters cannot be reserved by executive orders. The Court
found that such withdrawals were valid, and pointed to Congressional
allocations of funds for those Indian reservations as indicative
of Congressional acceptance of their status.

Arizona also argued that the federal government did not intend
to reserve the waters when the land was withdrawn. The Court, relying
on Winters, found that the land was useless without irrigation water,
and that the reservation of the waters must be implied from the
circumstances and intent of the land withdrawals.

Arizona argued further that the Indians should not be given
a prior and paramount right to the reserved water, but rather that
they should be governed by the equitable apportionment doctrine,
which allocates water proportionately among users in time of shortage.
The Court found that the doctrine of equitable apportionment applied
to states, and not to Indian tribes.

Arizona wanted to limit the Indian entitlement to "the
reasonably foreseeable needs" (43) of Indians on the reservations, a
limitation of the Indian water right to present uses.

The claims presented by the United States were for sufficient
water to irrigate all the practicable irrigable land on the reserva-
tions, and for related needs, such as stock raising and domestic
supply. The Master accepted the federal government's measure, and
the Supreme Court affirmed his findings, after examining two
additional standards: an open -ended decree which would allow for a
constantly expanding Indian water right, and an attempt to predict
the ultimate needs of the reservations. Both the Master and the Court
disregarded these possibilities, the open -ended decree because it
would make planning by non -Indian users in the lower basin impossible,
as there would be no way to obtain a secure water right in the Colorado;

(43) Id.
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and the prediction of ultimate needs because it could result in the
stultification of reservation development and forfeiture of the
Indians' water rights if the predictions proved inadequate.

The United States presented no claims for water for uses other
than agriculture. The Master specifically stated, however, that
just because other uses had not been contemplated, that did not mean
that the water could not be used for other purposes, adding "the
question of change in character of uses is not before me" (44).

In affirming the validity of the Winters doctrine, the Master
in Arizona v. California, and the Supreme Court by affirmance, pointed
out that the water was reserved for the land itself, not for a specific
number of Indians living on the reservations at the dates of the
reservations' creations. The quantity reserved was therefore based on
the amount of land reserved, to allow for the expanding populations
and needs of the tribes as they settled into their pastoral pursuits.
It was the Master's view that the purpose of the reservation was
controlling as to the amount of water reserved. All five reservations
had been set aside to encourage agricultural pursuits, and it was
the amount necessary to fulfill those purposes which the Master found
reserved.

In quantifying the Indians' rights, the Master did not use
the riparian analogy followed in Winters. Instead he used the prior
appropriation model dominant in the West, thereby fixing the
magnitude and priority of the right and making it appurtenant to de-
fined lands. He recognized that "the decree established a property
right which the U.S. may utilize or dispose of for the benefit of the
Indians as the relevant law may allow." The implication that the
water rights might be leased or sold was a major change from the prior
view of the Winters doctrine.

As emphasized above, the right decreed by the Supreme Court
for the mainstream tribes differs from the prior appropriation right
in three significant ways:

1) the right exists absent any use at all; no beneficial
use of the water needs to be proved to insure the
existence of the right.

2) the right cannot be lost through non -use or
forfeiture.

3) due to the trust relationships between the United States
and the tribes, the tribes are not free to dispose of their
water rights as they see fit. The United States is responsible
for the administration of the trust, which includes the water
rights.

(44) Master's Report, Arizona v. California, p. 266
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Arizona v. California extended the Winters doctrine in other
significant respects:

1) It included navigable streams under the Winters doctrine for
the first time, using the Commerce Clause of the Constitution as its
basis, rather than the Property Clause, which had heretofore been the
basis for the reserved rights. The priority dates for the Indian
water rights were held to be the date of the creation of the Reservations,
the date the federal government withdrew the land.

2) The Court found Winters rights on Executive Order reservations
withdrawn after 1866, 1870, and 1877, Acts of Congress reserving the
waters on the public lands for public appropriation, without finding
specific intent in the withdrawal orders to take back the water.

c) The Court found Winters rights for the Cocopah Reservation,
even though the Reservation was not adjacent to the Colorado River.

Initially, the United States had claimed Winters rights for the
Coachella Reservation, which was located out of the Colorado River
Basin. The government withdrew that claim, stating that there was
nothing in the Winters doctrine to cover such a claim. However, that
issue was not decided by the Court, nor has it ever been decided.

The Arizona v. California decision left a number of other
questions unanswered, including:

1) The kinds of facts necessary to establish implied intent to
reserve the waters for a specific reservation,

2) the nature and scope of permissible purposes of withdrawal
and reservation of waters,

3) whether the original purposes of the reservation be expanded
to include additional water uses,

4) whether the quantities of reserved water may be changed as
the economic feasibility of irrigation, or water use, develop,

5) is the water use confined to the watershed of the River of
the withdrawal, or may it be transported to other parts of the same
reservation outside the watershed?

The method employed in Arizona v. California for quantifying
Indian reserved water claims through the determination of "irrigable
acres" continues to be of crucial importance.

In determining the amount of irrigable acres on each of the
five mainstream reservations, the Master did the following:
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First, he looked to the original withdrawal documents for each
of the reservations, to determine the original boundaries (45).

Second, he looked to the intent of the withdrawal of the land as
evidenced by the original documents (46). He also looked to prior

uses of the land by the Indians. For all five reservations he found
that the intent of the withdrawals was to encourage agricultural
pursuits.

Third, the lands within the determined boundaries were evaluated
for their capability for irrigation (47). This was done through soil
maps prepared by Soil Engineers employed by the Bureau of Indian
Affairs. The lands were classified according to soil characteristics
which influence their use for the production of crops. The factors
taken into consideration include depth of soil, texture, permeability
of the subsoil, the permeability of the substratum, soil profile
limitations, land slope, land erosion, drainage characteristics,
salinity and alkalinity (see Attachment 1 for a more detailed examina-
tion of the various land classes). These classifications evaluate
soils based upon their limitations when used for field crops, the
risk of damage when they are used, and the way they respond to treat-
ment. The standards do not take into account major land forming that
would change slope, depth, or other characteristics of the soils,
do not take into account possible but unlikely major reclamation
projects, and do not apply to crops requiring special management.

Fourth, the amount of water necessary to irrigate the determined
acreage was calculated by the use of the Blaney -Criddle Consumptive
Use Formula (48) (see Attachment 2). The ultimate water needs were

thereby specified.

(45) Master's Report, p. 267 -287, and accompanying exhibits

(46) Id.

(47) Record of Arizona v. California, at 14, 238 et seq., Testimony
of John C. Walker, B.I.A. Soil Scientist. U.S. Intervenor

Exhibit #200.

(48) Record of Arizona v. California at 14, 465 et seq., Testimony
of Wayne B. Criddle.



ATTACHMENT 1

Land Capability Classification (Table I,in pocket)

The land -capability classification of the soils of any
area is based on its soil map. Land -capability classifications are
the same throughout the United States.

The broad class designations suggest the degree of
limitation by a Roman numeral; the higher the number the greater
the limitation and the fewer the choices of safe use.

Limitations are judged as they relate to current soil-
using practices in the United States. For example, a rocky soil
that cannot be tilled with machines is classified here as not
suited for cultivated crops. But in a country where the soil is
tilled by hand, the same kind of soil might be classified as
good for cultivated crops.

A fairly good yield is assumed for classifying any soil
as suited for cultivated crops, grass, or trees. A level of
management that is practical and within the skill of most farmers
or ranchers is also assumed.

Land -Capability Classes

Classes I, II, and III take in the soils that are suited
for cultivated crops. Class IV land can also be used for crops,
but the user must choose crops with care or manage the soil with
extra care, or both. Classes V, VI, and VII take in soils that
are for the most part not suited for cultivation but will produce
useful pasture, range forage, certain special crops, trees, or
wildlife. Class VIII land has limitations that restrict its use
mostly to recreation, wildlife, or water supply. Much rough or
rocky class VIII land has scenic value.

Land Suited for Regular Cultivation

Soils suited for regular cultivation are in classes I,
II, and III. These soils can also be used safely for pasture,
range, woodland, or wildlife.

Class I: Class I contains the soils that are nearly ideal
for some of the common field crops. They can be safely cultivated
year after year without any special treatment to control runoff or
conserve the soil. The risk of erosion by either wind or water

-32-
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is low. Class I land is suited to a wide range of crops and is
not subject to overflows that damage crops. When cropped, it
needs to be managed well to get good yields and to maintain the

soil.

Class I land is defined as "land that meets all require-
ments for maximum production of adapted crops under irrigation

without special practices. The soil must be deep and the texture

favorable for crop production. The permeability of the soil must
fall within the optimum range, i.e. from moderately slow to
moderately rapid. The inherent fertility must be high. The

slope of the land must be nearly level with no apparent erosion.

The land must be well drained and easily worked. This land must

be free of any continued limiting characteristics such as alkalinity,

salinity etc." (49)

Class II: Soils placed in Class II have limitations that

reduce the choice of plants or require some conservation practices.

The land user has less leeway in choice of plants or practices

than with class I land. For example, among the practices that may

be needed for cultivated class II land that is gently sloping and

deep are contour tillage, striperopping, stubble mulching, and

cropping systems that include grass and legumes.

Class II land is defined as "land that meets most
requirements for production of adapted crops under irrigation

with easily applied protective measures. The soil must be at

least moderately deep and the texture suitable for crop production.

The permeability of the soil must fall within the range of slow

to rapid. The inherent fertility must be moderately high. The

slope must be gentle with only slight erosion. The land must be

moderately well drained and easy to work. Limiting characteristics

such as salinity, alkalinity, etc. must be slight to moderate." (50)

Class III: Soils placed in class III have severe
limitations that reduce the choice of plants or require special

care to save soil and water, or both. The fewer number of practical

alternatives and the extra effort needed to conserve soil and

water distinguish class III land from class II.

Limitations of class III land restrict the amount of
clean tillage; the timing of planting, tilling, or harvesting;

the choice or yield of crops; or two or more of these.

(49) U.S. Intervenor, Indian Exhibit #200, Arizona v. California.

(50) Id.
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Class III land is defined as "land that meets most
requirements for production of adapted crops under irrigation with
intensive protective measures. The soil must be shallow in
depth to a limiting layer such as bedrock, hardpan, claypan,
or porous infertile sands and gravels. The permeability of the
soil must fall within the range of very slow to very rapid. The
inherent fertility may be lower than in other classes. The land
may be moderately sloping with severe erosion. It may be
imperfectly drained and more difficult to work than other arable
classes. Limiting characteristics such as salinity, alkalinity,
etc. may be moderate. (51)

Land Suited for Cultivation

Class IV: Soils placed in class IV have very severe
limitations that make them marginal for common field crops,
require extra care when cultivated, or both. Some Class IV
land is well suited for special crops such as rice, truck crops,
fruits, nuts, or ornamental trees and shrubs.

In a somewhat dry climate, class IV land may produce
good yields of some crops in years of above -normal rainfall, low
yields in years of normal rainfall, and crop failures during years
of below -normal rainfall. In such a climate, special treatment
and practices are needed to conserve moisture in the soil, main-
tain soil productivity, and prevent wind erosion.

Class IV land is defined as "land that meets requirements
for production of permanent type crops under irrigation with careful
management practices and occasional cultivation. This land may be
steep, with very severe erosion. It may be more difficult to
drain, or irrigate, less fertile, more open and porous with excessive
permeability, or otherwise less suitable for cultivation than class
III land. Because of these severe limitations, greater selectivity
of crops and more careful management of the land is required." (52)

Land Generally Not Suited for Cultivation

Class V: Soils placed in class V have little or no
erosion hazard but have other limitations that are difficult to
remove by practical means. The limitations prevent tillage of
crops with standard farm equipment. Class V is restricted largely
to pasture, range, woodland, wildlife food and cover, recreation,
or watershed protection. Though the land is nearly level or
gently sloping, it is wet, stony, or ofter overflowed by streams.

(51) Id.

(52) Id.
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Class VI: Soils placed in Class VI have severe
limitations that make them for the most part not suited for
tillage and restrict their use largely to pasture, range,
recreation, watershed protection, or wildlife food and cover.
Some are well suited for woodland.

Range or pasture improvements such as seeding, liming,
fertilizing, and water control by means of contour furrows,
drainage ditches, diversions, or water spreaders are practical.

Some class VI land can be used safely for the common
crops if managed with extreme care. Some also can be used for
long -term meadows and sodded orchards that do not require tillage
or for special crops, such as blueberries, that grow in soils
unlike those that are best for the common crops.

Class VII: Soils placed in class VII have one or more
véry severe limiting features that cannot be changed without
major reclamation. The limiting features make them unsuited for
common crops that need tillage and restrict their use largely to
grazing, woodland, or wildlife food and cover. With specific
management practices a few can be used for special crops such
as cranberries and certain ornamentals. Because of physical
features of the soil, such pasture or range improvements as seeding
and water spreaders are impractical to apply. This is a distin-
guishing difference between most class VI and class VII land.
Some class VIII land is well suited for woodland; some is not,
mainly because of climate or the small amount of water held by
the soil.

Class VIII: Soils and landforms placed in class VIII
have limitations that preclude their use for plants grown to be
harvested. With major work a few can be "reclaimed" for special
use. Some have scenic value. Benefits from wildlife use, water-
shed protection, or recreation are possible.

Badlands, rock outcrops, sandy beaches, mine tailings,
and other nearly barren land are in class VIII.



ATTACHMENT 2

The Blaney -Criddle Consumptive Use Formula*

Disregarding many influencing factors, such as soil
composition, slope, limiting layers, etc. consumptive use varies
with the temperature, length of day, and available moisture regard-
less of its source (precipitation, irrigation water, or natural
groundwater). Multiplying the mean monthly temperature (t) by
the possible monthly percentage of daytime hours of the year (p)
gives a monthly comsumptive use factor (f). It is assumed that
crop consumptive use varies directly as this factor when an ample
water supply is available. Expressed mathematically in English
units, u =kf and U =KF =kf (sum of the monthly consumptive uses (u)
during the season) where,

t=mean monthly termperature, in degrees Fahrenheit;

p= monthly percentage of daytime hours of the year;

f= tp= monthly consumptive use factor;
100

u= monthly consumptive use, in inches;

U= seasonal consumptive use (or evapotranspiration) in inches;

F =sum of the monthly consumptive use factors for the period
(sum of the products of mean monthly temperature and
monthly percentage of daytime hours of the year; and

K= empirical consumptive use crop coefficient for irrigation
season or growing period. (This has been found to be
reasonably constant for all areas.)

In metric units,

u =kp (45.7t +813)= monthly consumptive use, in millimeters, and
100

t =mean monthly temperature, in degrees centigrade.

Mean monthly temperatures (t) may be obtained from United
States Weather Bureau reports or other sources. Table II.1 shows
the monthly percentages of daytime hours of the year (p) for
latitudes 24° to 50° north. The consumptive use factor (F) may be
computed for areas for which monthly temperature records are
available, using monthly percentages of daytime hours that are
shown in Table II.1. Then, the total comsumptive use (U) of the

-36-
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Table II.2.

SEASONAL CONSUMPTIVE USE COEFFICIENTS (K) FOR IRRIGATED CROPS
IN THE WESTERN UNITED STATES

Crop

Length
of normal

growing season
or period10

Consumptive -use
coefficient

(K)

Alfalfa Between frosts
Bananas Full year
Beans 3 months
Cocoa Full year
Coffee Full year
Corn (Maize) 4 months
Cotton 7 months
Dates Full year
Flax 7 to 8 months
Grains, small 3 months
Grain, sorghums 4 to 5 months
Oil seeds 3 to 5 months
Orchard, avocado Full year
Orchard, grapefruit Full year
Orchard, orange and lemon Full year
Orchard, walnuts Between frosts
Orchard, deciduous Between frosts
Pasture, grass Between frosts
Pasture, Ladino clover Between frosts
Potatoes 3 to 5 months
Rice 3 to 5 months
Sisal Full year
Sugar beets 6 months
Sugar cane Full year
Tobacco 4 months
Tomatoes 4 months
Truck, small 2 to 4 months
Vineyard 5 to 7 months

0.80 to 0.90
.80 to 1.00
.60 to .70
.70 to .80
. 70 to .80
. 75 to .85
.60 to .70
.65 to .80
.70 to .80
.75 to .85
.70 to .80
.65 to .75
.50 to .55
.55 to .65
.45 to .55
.60 to .70
.60 to .70
.75 to .85
.80 to .85
.65 to .75

1.00 to 1.10
.65 to .70
.65 to .75
.80 to .90
.70 to .80
.65 to .70
.60 to .70
.50 to .60

10. This depends largely on the variety and time of the year when the crop is
grown. Annual crops grown during the winter period may take much longer than if
grown in the summer.

11. The lower values of K for use in the Blaney- Criddle formula, U = KF, are
for the more humid areas, and the higher values are for the more arid climates.

Reprinted with permission from 4 Nat. Res. J. 32 -33 (1964),
published by the University of New Mexico School of Law,
Albuquerque, New Mexico 87131
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crop is obtained by multiplying (F) by the empirical consumptive
use crop coefficient (K). Average values of (K), computed from
many observed data on consumptive use, and temperatures are
shown in Table II.2.

*Reprinted with permission from 4 Nat. Res. J. 32 -33 (1964)
published by the University of New Mexico School of Law,
Albuquerque, New Mexico, 87131.



IV. THE NATURE OF INDIAN RESERVED WATER RIGHTS

A. Summary

The nature of the Winters rights may be summarized as
follows:

1) Winters rights attach to all Indian reservations, whether
withdrawn by Treaty, agreement, executive order, or statute and
including the Rio Grande Pueblos.

2) It is a reserved right to the quantity of water necessary
to fulfill the purposes of the reservation.

3) The quantity of water is measured by the amount necessary
to fulfill the purposes of the reservation, not the amount presently
in use or the amount predicted to be used at some future time.

4) The right has a proprietary basis, it is based on the
amount of land, and follows the land if it is allotted, leased,
or sold.

5) Actual beneficial use is not the test of Indian reserved
water rights.

6) Winters rights are not lost through non -use or forfeiture
so long as the land is held by Indians.

7) The priority date for the Winters right is the date of the
creation of the reservation. The Pueblo Indians may have an
earlier priority date, based upon their former treaty arrangements
with the Spanish and Mexican governments, prior to the Treaty of
Guadalupe -Hidalgo.

B. The Nature of Indian Water Rights Attached to Various Classes
of Lands

Indian lands are held under various types and theories
of ownership, including reservation lands, allotted lands, and fee
simple lands, some of which have different water rights attached
as incidents of the form of ownership.

-40-
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1) Reservations

Reservation land is held by the United States in trust

for the Tribe. Individual tribal members do not have a separable
interest in the tribal estate, but rather all hold the land in

common. Reservations can be divided into three classes: those
established by treaty, by statute, and by executive order.

a) Treaty Reservations

From the initial colonization of North American until 1871,

when the United States ceased to make treaties with the tribes,

all relations with the Indians were conducted by treaty. The tribes

were considered as independent nations under the U.S. Constitution

(53), and as such were dealt with as were foreign nations. Treaties

with the various Indian nations required Senate approval, as did

treaties with foreign states.

The creation of a treaty reservation involved bilateral

negotiations between the tribe and the federal government, and as

was said in United States v. Winters (54), a case involving fishing
rights on a treaty reservation, "The treaty was not a grant of rights

to the Indians but a grant of rights from them - a reservation of

those not granted" (55).

Many Indian reservations and tribes are still governed

pursuant to the original treaties signed before 1871. The reserved

water rights of those tribes can be viewed as reserved by the tribes

from their grants to the federal government, not reserved by the

government for the tribes.

b) Executive Order Reservations and Statutory Reservations

After 1871, reservations were set aside by either of two
methods: either by an Act of Congress, a statutory reservation; or

by an executive order reservation, a withdrawal by the President.

Initially, the only practical significance was that the neogitiated
settlements between the United States and the Indian tribes were
ratified by the entire Congress, rather than by the Senate alone.
Such agreements were given weight comparable to that given treaties.

The Fort Belknap Reservation around which the Winters case revolved

was withdrawn pursuant to such a ratified agreement. In the years

after 1871, this agreement process deteriorated, and both methods,
and in particular, the executive order reservations, ceased to

.(53) Article 1, Section 8, Clause 3

(54) 198 U.S. 371 (1905)

(55) 198 U.S. at 381
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involve negotiations with the tribe for which the withdrawal was
being made; they were instead unilaterally imposed on the tribes.
In these situations, there could be no question that the tribes
could not reserve for themselves the use of the waters running
through, adjacent to or arising on their reservation. However,
the federal government could reserve those rights for the Indians,
and that is what the Ninth Cirucit found in United States v. Walker
River Irrigation District (56), a suit involving water rights on an
executive order reservation. The Court found that the intention
to reserve the water can be evidenced by a statute or executive
order as well as by Treaty or agreement, saying "Intention needs
to be arrived at by taking account of circumstances, the situation
and the needs of the Indians, and the purpose for which the lands
had been reserved" (57).

The Executive Order of 1859 which withdrew the Walker
River Indian Reservation was signed before the Acts of Congress of
1860, 1866, and 1877 which withdrew the waters flowing through the
public lands for public appropriation under the state water law
systems. These laws negated the riparian system so far as local law
was applicable and in force on the public lands, and reveal the
basis for the Winters doctrine. The argument made was that an
executive order signed after these statutes severed the water
from the appurtenant land would have to state expressly that the
water rights had been reincluded in the estate. In Arizona v.
California (58), the Supreme Court rejected this logic and held
that all executive order and statutory reservations have reserved
water rights, whether or not the withdrawal documents so expressly
state.

c) Rio Grande Pueblos

The reservation status of the Rio Grande Pueblos is
unique and warrants special examination. Before the Treaty of
Guadalupe -Hidalgo of 1848, in which the United States formally
acquired title to the lands of the pueblo communities, the Rio
Grande Pueblos had a long history of governmental recognition by
the Spanish and Mexican governments in the Southwest. As land -
based agricultural communities, the Pueblo Indians were made
citizens of the Spanish colonies in the New World, whereas the
nomadic tribes, such as the Navajos, Comanches, and Apaches, were
not. When Mexico ceded the territory to the United States, the
land rights of the Pueblos remained intact. Despite this distinction,

(56) 104 F 2d 334 (1939)

(57) Id. at 336

(58) 373 U.S. 546 (1963)
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in United States v. Sandoval (59) and United States v. Candelaria
(60), the Supreme Court held that the Pueblos were included
within the other dependent Indian communities under the care and
protection of the United States, and under the legislative control
of the United States.

In 1976, the Tenth Circuit decided New Mexico v. Aamodt
(61), a case contesting the right of the Pueblos to reserved
water rights, which were based on their unique status upon entering
the United States. New Mexico claimed that the Pueblos were
entitled only to that water which had been put to beneficial use.
The Court held that the Pueblos had federal reserved rights
compatable to those of other tribes. The Court did not decide the

priority date for those rights, but intimated that it might be
1858, the date the U.S. affirmed Pueblo land titles, or that it
might be necessary to determine the nature of the Pueblos' rights
under Mexican and Spanish law, if such a claim were pursued.

In summary, all reservations, whether created by
Treaty, Agreement, Executive Order, or Act of Congress, and
including the Rio Grande Pueblos, have reserved water rights.

Nickerson, 1974
Treisman, 1973

d) Priority Date of Reservation Reserved Water Rights

The question of the priority date of the Indian reserved
water right has received more attention from commentators than
from the courts. There are two lines of thought: first, that the
priority date is the date the federal government withdrew the
land from the public domain; second, that the priority date is
immemorial, as the tribes reserved the water from their grants of
ceded land to the United States at the time of conquest, and
the water right can therefore be traced to their aboriginal rights.

In United States v. Winans (62), a 1905 U.S. Supreme
Court case upon which Winters relied, the Court held that "the
treaty was not a grant of rights to the Indians, but a grant of
rights from them - a reservation of those not granted" (63).

(59) 231 U.S. 28 (1913)

(60) 271 U.S. 432 (1926)

(61) 537 F. 2d 1102

(62) 198 U.S. 371

(63) Id at 381
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Winters at the Court of Appeals level follows this analysis, and
applied it to Indian reserved water rights. The Supreme Court
was not so clear, but seemed to imply that the federal government
had reserved water rights. Skeem v. United States (64), United
States v. Powers (65), and United States v. Hibner (66), all
allotment cases, are based on the grant from the Indians' view-
point. In quantifying the water rights of the Gila River Indians
in the Globe decree (67), the District Court of Arizona gave them
an immemorial right. However, in the same decree, the court gave
the San Carlos Apaches a water right with an 1848 priority date.
No explanation was given for the difference in treatment.

United States v. Walker River Irrigation District (68),
in deciding that allotments have a priority date equal to that of
the original reservation, assumed that the reservation priority
date is the date of the treaty withdrawing the land.

Arizona v. California (69), set the priority date as
the date of the federal withdrawal. However, the five reservations
involved were withdrawn by executive order without negotiations
with the tribes involved. The previous cases involving treaty
reservations seem to indicate that the water right is immemorial.
Since Arizona v. California, the courts have given the Indian
reserved right a priority date of the federal land withdrawal,
without any comment or analysis. New Mexico v. Aamodt (70) is the
lone execption. The Court of Appeals for the Tenth Circuit in
that case recognized the issue, intimating that the Pueblos'
reserved water rights antedated the federal approval of their
land titles, but declined to decide the issue.

There has been no analysis of the distinctions, or lack
thereof, in the Court decisions. The practical significance is
not great, as most of the reservations were withdrawn well before
any significant water appropriations had been made. The tribes'
reserved water rights would therefore be senior to the other

(64) 273 F. 93 (9th Cir., 1921)

(65) 305 U.S. 527 (1939)

(66) 27 F. 2d 909 (E.D., Idaho, 1928)

(67) United States v. Gila Valley Irrigation District Globe Equity
No. 59 (D. Ariz., June 29, 1935)

(68) 104 F. 2d 334 (9th Cir., 1939)

(69) 373 U.S. 546 (1963)

(70) 537 F. 2d 1102 (10th Cir., 1976)
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appropriators, whether the priority date were the date of the
land withdrawal by the federal government, or an immemorial
right.

*Bloom, 1971
Clyde, 1975
Veeder, 1971
Wilkinson, 1976

2) Allotments

From 1887 to 1934, the federal government's Indian policy
involved splitting up some parts of various reservations into
individual holdings for individual Indians to farm; these tracts
were called allotments. They were to be administered by the
Secretary of the Interior, much as were the reservation. They

were held in trust, and any lease required B.I.A. approval. However,

subsequent legislation altered the allotment scheme so that after
the allotment had been held for a period of time, usually twenty -
five years, by a competent individual, the land could be sold.
Much allotted land was sold. The water rights on those allotments,
as well as those still held by Indians, and those leased to non -
Indians have been and continue to be the source of the largest
number of Indian water right cases.

a) Reserved Water Rights for Allotments

In 1938, in United States v. Powers (71), the Supreme
Court decided that the allottees on the Crow Reservation had
implied water rights. The Court found the 1868 Treaty, which
provided for allotment of the reservation, determined whether
such rights existed.

Circuit Courts, in Skeem v. United States (72) and United
States v. Hibner (73), found that allottees had acquired reserved
water rights with their allotments. Both those decisions were
based on the view of Indian water rights as rights reserved by the
Indians from their grant to the federal governmnet, and as such,

(71)

(72)

(73)

305 U.S. 527 (1939)

273 . 93 (9th Cir.,

27 F. 2d 909 (E.D.,

1921)

Idaho, 1928)
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theirs to divide as they saw fit. However, in Anderson v. Spear
Morgan Livestock Co. (74) and United States v. Parkins (75), the courts
based their decisions on the government's reservation of the waters
for the Indians.

b) Extent of the Allotment Water Right

The extent of the allottee's water right has
as "his just and equal right to the use of the water,"
in the Ninth Circuit, United States v. Alexander (77),
States v. McIntire (78), Segundo v. United States (79),
Hanson (80).

c) Priority Date of Allottees' Water Right

been defined
Powers (76),
United
Lewis v.

The Powers decision was based on the premise that, when
the reservation was allotted, "the right to use some portion of the
tribe waters essential to cultivation passed to the owners" (81),
with the allotted land. As the waters had been reserved originally
for the equal benefit of the tribal members, the division of the
water right did not create a new water right, but rather divided
up the old right. The priority date therefore remains the same
as for the original withdrawal. United States v. Hibner (82)
found that the priority date of an allotment was the date of the
withdrawal for the original reservation. Lewis v. Hanson (83),
Anderson v. Spear- Morgan Livestock Co. (84), and Skeem v. United
States (85) are in accord.

(74) 79 P. 2d 667 (Sup. Ct. of Montana, 1938)

(75) 18 F. 2d 643 (D. Wyo., 1926)

(76) 94 F. 2d 783 (1938)

(77) 131 F. 2d 359 (9th Cir., 1942)

(78) 101 F. 2d 650 (9th Cir., 1939)

(79) 123 F. Supp. 554 (S.D. Calif., C.C., 1954)

(80) 227 P. 2d 70 (Sup. Ct. of Montana, 1951)

(81) 305 U.S. at 532

(82) 27 F. 2d 909

(83) 227 P. 2d 70

(84) 79 P. 2d 667

(85) 273 F. 93
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d) Time of Acquisition of Water Right

United States v. Preston (86) holds that the allottees
had automatically acquired water rights appurtenant to the allot-
ment when the allotment was made. Segundo v. United States (87)
is to the same effect. United States v. McIntire (88) holds that
no personal appropriation by an individual is valid until the allot-
ment is made.

e) Water Rights of Lessees and Assignees_of_Allotments

In Skeem v. United States (89), the Ninth Circuit held
that lessees of Indian allotments had water rights coextensive with
the Indian allottees' rights.

In United States v. Parkins (90), the court held that an
assignee was entitled to the prior use of the allottee, but that
he could not enlarge upon or change the point of diversion of the
water from the irrigation project from which the allottee had
obtained his water.

In United States v. Hibner (91), the court held that a
purchaser acquires the same water rights and priority dates as
the Indian allottee; however, the purchaser must pursue with reason-
able diligence to put the water to beneficial use, or the water
right is lost.

In Powers (92), the district court held that the assignee's
water rights were a continuation of the allottee's rights, and the
Court of Appeals for the Ninth Circuit (93) held that an assignee
was entitled to his "just and equal right" to the use of the water.

(86) 352 F. 2d 352

(87) 123 F. Supp. 554

(88) 101 F. 2d 650

(89) 273 F. 93

(90) 18 F. 2d 643

(91) 27 F. 2d 909

(92) 16 F. Supp. 155 (D. Mont., 1936)

(93) 94 F. 2d 783 (1938)
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In Anderson v. Spear- Morgan Livectock Co. (94), the
Supreme Court of Montana said that the right to the use of the water
is appurtenant to the allottees' lands, that when the land is
leased or sold, the right to the use of the water goes with it,
unless a contrary intent appears.

U.S. v. Alexander (95) held that patentees are entitled
to a just and equal distribution of water for irrigation. Lewis
v. Hanson (96) is to the same effect.

Tweedy v. Texas Co. (97) extended the assignee's water
right to include groundwater, but limited the use to the beneficial
use actually made of the water.

Merrill v. Bishop (98) is to be examined against this
background because the Wyoming Supreme Court held that an assignee
of an allottee had lost his water right when Wyoming had entered
the Union, on the grounds that the Wyoming Constitution, as
approved by the U.S. Congress, contained no provision respecting
or guaranteeing Indian reserved water rights.

f) Suits Involving Allotment Water Rights

As the nature of the water right on an allotment has been
firmly settled for some time, at least one court, the Court of
Appeals for the Ninth Circuit, in Phelps v. Hanson (99) has held
that a federal court has no jurisdiction to determine the extent
of an assignee of an allotment's reserved water right, as no
federal question was involved. There was no question raised as
to the validity of the treaty or the water right under the treaty,
and simply adjudicating what had once been a federal right was not
sufficient to sustain federal jurisdiction.

However, in Lewis v. Hanson (100), an action by an assignee
of an allotment involving the same river system, the Supreme Court
of Montana held that the United States was a necessary party to
the suit. If the United States is a necessary party, federal
jurisdiction should lie once the United States is joined, although
Phelps v. Hanson (101) did not raise that point.

(94)

(95)

79 P.

131 F.

2d 667

2d 359

(96) 227 P. 2d 70

(97) 286 F. Supp. 383 (D. Mont., 1968)

(98) 287 P. 2d 620 (Sup. Ct. of Wyo., 1955)

(99) 163 F. 2d 973 (1947)

(100) 227 P. 2d 70

(101) 163 F. 2d 973
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Tweedy v. Texas Company (102), a Montana federal district
court action involving the rights of an assignee to groundwater
beneath an allotment, held that the assignee's rights were still
governed by federal law, despite the fact that the land was no
longer held by an Indian.

United States v. Hibner (103) and Merrill v. Bishop (104)
are contra; an assignee is subject to state law, once the land is
in non - Indian hands.

g) Rights Acquired with Riparian Lands

In Montana Power Co. v. Rochester (105) the Court of
Appeals for the Ninth Circuit held that a fee patent to an allot-
ment was limited to the high water mark of the adjacent lake,
with the bed of the lake remaining with the United States in
trust for the tribe.

However, in 1974, in Confederated Salish and Hootenai
Tribes v. Namen (106), the Court of Appeals for the Ninth Circuit
held that grants of riparian lands should carry rights of access
and wharfage, and allowed assignees of allotments to build wharfs
and piers below the high water mark of an adjacent lake.

Cohen, 1945
Estes, 1974
Fredericks, 1976

3) Surplus Lands

When the reservations were divided up into allotments
the lands remaining after the allotment process had taken place
were returned to the public domain as surplus lands and opened
to settlement. As the lands had re- entered the public domain
again before settlement, such lands would carry no implied
reserved rights with them. United States v. Hibner (107) and
Skeem v. United States (108) are in accord.

(102)

(103)

286 F.

27 F.

Supp. 383

2d 909

(104) 287 P. 2d 620

(105) 127 F. 2d 189 (1942)

(106) 534 F. 2d 1376 (1974)

(107) 27 F. 2d 909

(108) 273 F. 93
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4) Fee Simple Lands Acquired by the Tribes

At the present time, there are tribes engaged in substantial
land acquisitions to relieve overcrowding, gain control over lands
that will not require B.I.A. approval for use, fill in previously
allotted checkerboard ownership areas, and "block up" contiguous
areas. The status of these lands, so far as the Indian titles
are concerned, may be sui generis, or at least present a distinct
classification of fee ownership. The exact nature of this form of
ownership has not been determined by the courts, although these
acquisitions continue to take place. The question herein relates
to the nature of the water rights obtained through these purchases.
If the purchase would have the same characteristics as a purchase
by a non -Indian, with respect to water rights, the water right
should be measured by the prior owner's water use. The tribe would
retain the same right subject to the continued beneficial use
requirements. Such lands would be regulated by state water law.
In the event the tribe purchases allotments still held by tribal
members, it could be treated as a purchase by a non- Indian assignee,
with the consequent necessity for actual beneficial use, or it
could be viewed as a reversion, with no change in the nature of
the reserved water right at the time of the tribe's acquisition
of the land; federal law would continue to govern.

Carver, 1968 Leaphart, 1972
Clyde, 1967 *Ranquist, 1975
*Cohen, 1954 Veeder, 1971
*Dellwo, 1971 *Wheatley, 1969
Kelly, 1975

C. Waters Included in Indian Water Rights

1) Surface Waters Arising Upon, Running Through, or Adjacent
to Indian Reservations

Waters arising upon, running through, or adjacent to Indian
Reservations have been held to be included within the tribes'
reserved water rights numerous times, beginning with Winters (109)
itself.

2) Surface Waters not Adjacent to, but Within the Same Basin
as an Indian Reservation

(109) 207 U.S. 564 (1908)



-51-

In Arizona v. California (110), the Supreme Court found
that the Cocopah Reservation had reserved rights in the Colorado
River, even though it was not adjacent to it. The reservation is
approximately two miles from the River, and is located on land
served by a main canal of the Yuma Irrigation System. The land
has been irrigated by the canal since before the withdrawal for
the Cocopahs.

In United States v. Alpine Land and Cattle Co. (111), the
Pyramid Lake Paiutes attempted to intervene in an action involving
the Carson River, a river which fed into the Truckee River below
the point of the Paiutes' diversion. The Court of Appeals for
the Ninth Circuit held that the Tribe was without sufficient
interest in the Carson River water to intervene in the suit.

3) Groundwater

Groundwater may be included within the tribes' reserved
rights. In Cappaert v. United States (112), a case involving
federal reserved rights in Devil's Hole National Monument, the
Supreme Court said that "Since the implied reservation of water
doctrine is based on the necessity of water for the federal
reservation, we hold that the United States can protect its water
from subsequent diversion, whether the diversion is of surface
or groundwater" (113), and "The doctrine applies to Indian reser-
vations and other federal enclaves" (114).

In Tweedy v. Texas Co. (115), a case involving the water
rights of an assignee of an allottee, the Montana District Court
said, "The Winters case dealt only with the surface water, but
the same implications which led the Supreme Court to hold that
surface waters had been reserved would apply to underground waters
as well" (116).

(110) 373 U.S. 546 (1963)

(111) 431 F. 2d 763 (9th Cir., 1970)

(112) 426 U.S. 128 (1976)

(113) 426 U.S. at 143

(114) Id. at 138

(115) 286 F. Supp. 383

(116) Id. at 385
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In "Applicability to Indian Lands of Arizona Law Regulating
Withdrawal of Groundwater" (117), an Interior Department decision,
the opinion assumes that the Winters doctrine applies to ground -
waters on Indian reservations in finding that such groundwater
withdrawals cannot be regulated by state law unless Congress
specifically authorizes such regulation.

Abrams, 1977
Campbell, 1974
Hickey, 1976

Mills, 1973
Pelcyger, 1976
Veeder, 1971

D. Change of Use, Sale and Lease of Reserved Water Rights

The original concept of Indian reserved water rights,
as enunciated in Winters v. United States (118), was much like a
riparian right, a right of the land owner to the use of water
flowing adjacent to or through his land.

Subsequent events in the West, including the development
of the prior appropriation system and the virtually complete
appropriation of some western rivers, made the Indian rights
sui generis.

The Supreme Court decision in Arizona v. California (119)
changed the nature of the Indian reserved water right as to the
five Colorado River mainstream tribes, and apportioned a fixed
quantity with a priority date which coincides with the establishment
of the reservation. This right, in practice in Arizona v. Calif-
ornia (120) and in other cases where no water rights have been
decreed, resembles the appropriative right with these overriding
differences: the Indian right is implied and exists although no
beneficial use may have been made of the water, and no quantity of
water need be specified beyond the very general designation of an
amount necessary for the "irrigable acres" or to serve the purposes
for which the reservation was established.

(117) 61 Interior Dec. 209 (1953)

(118) 207 U.S. 564

(119) 373 U.S. 546

(120) Id.
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The Nature of the right has implications for the ability
of the Tribes to change their uses of their reserved water,
including the right to lease or sell the use of water.

Under the riparian system, the water right is contiguous
to the land; location of the stream and the land with respect to
each other is essential. In general the riparian water right
cannot be transferred from one parcel of land to another, nor can
the water be moved out of the watershed. The appropriative water
right, on the other hand, is a separate property right which can
be transferred, sold, and leased, apart from disposition of the
land itself. The only limitation on such transfers is that they
cannot damage the rights of the downstream appropriators. The

practical effect is that the consumptive use, the amount of water
used on the land and not returned to the stream, can be transferred
without damage to the downstream appropriators.

1) Change of Use

The Special Master in Arizona v. California (121)
quantified the water rights of the five Colorado River mainstream
tribes, basing his findings on the amount of irrigable acres on

the reservations. He states, without deciding, that though the
amount was determined by that basis, this would not limit the use
of the water to irrigation.

Under the prior appropriation system, a water right can

be applied to any beneficial use, which includes agriculture,
industry, stock raising, municipal uses, and more recently recre-
ation and wildlife purposes.

Although the quantity of water reserved may be limited
to the amount necessary to effectuate the original purposes for
which the reservation was reserved or withdrawn, once that quantity
is determined, the question will remain as to whether that use is
the purpose toward which the tribe wishes the water used, and
whether the original use can be changed to comply with that decision.

2) Lease or Sale of the Water Rights

a) On Reservation Land:

As the water right was reserved for the land itself,
lease of the land and use of the water on the leased land would be
consistent both with the purposes of the reservation doctrine and
with the emerging tribal role in controlling reservation resources.

(121) Id.
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The mainstream tribes whose rights were quantified in
Arizona v. California (122) are presently leasing land and water
to non -Indians for farming purposes.

Leasing of allotted lands and appurtenant water rights
has been upheld in the allotment cases, such as United States v.
Powers (123), United States v. Hibner (124), and United States v.
McIntire (125). There does not appear to be any valid distinction
to be drawn which would prohibit leasing of water rights for use on
reservation land.

b) Off Reservation Land:

The lease or sale of Indian reserved water rights for
use off the reservation is a more difficult problem. Under the
prior appropriation system, a water right can be leased or sold
to another, for use off the land on which it originally arose, so
long as downstream or junior appropriators are not damaged by the
transfer.

The Winters doctrine, however, has never been expressly
adopted to allow such transfers. Under a riparian theory, on
which Winters relied, such transfers cannot take place. None of
the allotment cases involve a transfer of the reserved water right
for use off the allotment itself.

In Arizona v. California (126), the first case which
considered Indian water rights as akin to, if not actually within,
the prior appropriation system, the Master stressed that the water
rights he decreed were appurtenant to the Indian land, a character-
istic common to all appropriative rights and not necessarily a
preclusion of transfers. This is consistent with the Winters
doctrine that reserved water rights not be transferred off the
reservations, as the waters were originally reserved for reser-
vation development, a purpose that may be frustrated by off-reser-
vation transfers. A newer view, presented in Arizona v. California
(127), recognizes that reserved water may be used for reservation
development in other ways than direct application to the land through
agriculture and perhaps including transfers of the reserved water
for use away from the reservation lands.

(122) Id.

(123) 305 U.S. 527

(124) 27 F. 2d 909

(125) 101 F. 2d 650

(126) 373 U.S. 546

(127) Id.
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The need for a decision in this area by Congress or the
courts is obvious.

Campbell, 1974
Clyde, 1967, 1975
Leaphart, 1972

*Randquist, 1972, 1975
Sondheim and Alexander, 1960
*Veeder, 1973, 1976

E. Termination of Indian Water Rights

1) Federal Power

Although as yet untested as to the condemnation of Indian
water rights, the ultimate power of the U.S. Congress to enact
laws for the administration of the tribal property cannot be
seriously questioned, Cherokee Nation v. Hitchcock (128). Even a
unilateral atleration of a tribe's treaty rights has been upheld
by the Supreme Court in Lone Wolf v. Hitchcock (129). Seneca

Nation v. Brucker (130), and United States v. 5677.94 Acres of Land
(131) are to the same effect. The only limitation on the power of
eminent domain is the requirement of just compensation for the
taking. In United States v. 5677.94 Acres of Land (132), Montana
District Court held that just compensation for the taking of
tribal lands included their value for the production of waterpower,
not just the nominal value of loss of grazing lands.

In Byers v. Wa -Wa -Ne (133), the Oregon Supreme Court found
that Congress had intended to limit the Indian water right by the
enactment of subsequent legislation which gave Mrs. Byers a water
right to run a flour mill.

Merrill v. Bishop (134) followed Byers in finding that the
U.S. Congress had limited Indian water rights in Wyoming by its
approval of the Wyoming Constitution, which contained no provisions
protecting existing Indian interests.

(128) 187 U.S. 294 (1902)

(129) Id. at 5!D3 (1903)

(130) 262 F. 2d 27 (D.C. Cir., 1958)

(131) 162 F. Supp. 108 (D. Mont., 1958)

(132) Id.

(133) 169 P. 121 (Sup. Ct. of Ore., 1917)

(134) 287 P. 2d 620 (Sup. Ct. of Wyo., 1955)
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An agreement signed by the Chief Engineer of the Bureau
of Indian Affairs, as agent of the Secretary of the Interior,
was upheld as valid and limiting on the water rights of the Yakima
Indians, in United States v. Ahtanum Irrigation District (135),
although the Court limited the impact of the agreement as closely
as possible.

However, termination of federal supervision of a tribe
under the Termination Act of 1954 was held not to abrogate any
treaty rights of the tribe, including hunting and fishing rights,
in Menominee Tribe v. United States (136).

2) State Power

The states have no power to limit Indian water rights,
viewed either as a water right reserved by the Indians from their
grant to the U.S., or viewed as a water right reserved by the
federal government for the Indians. In Federal Power Commission
v. Oregon (137), the Supreme Court held that "Rights reserved
by treaties are not subject to appropriation under state law, nor
has the state power to dispose of them" (138).

In United States v. Rio Grande Dam and Irrigation Co.
(139), the Court held that "a state cannot by its legislation
destroy the right of the United States, as owner of lands bordering
on a stream, to the continued flow of its waters; so far at least
as may be necessary for the beneficial uses of the government
property" (140). This statement may be taken to include trust
property of the United States held for the Indians.

F. Standards of Quantification of Indian Reserved Water Rights

In the nearly seventy years since Winters v. United States
(141) was decided, no facet of Indian reserved water rights has
created more controversy than the determination of the amount of
water actually reserved. As the demands on western water have

(135)

(136)

(137)

(138)

(139)

(140)

(141)

236 F. 2d 321

391 U.S. 404

349 U.S. 435

Id. at 442

174 U.S. 690

Id. at 703

207 U.S. 564

(9th Cir.,

(1968)

(1955)

(1898)

1956)
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increased, the various courts' attention to the problem of
quantification has also increased. Winters itself is silent as
to the quantity reserved. The Court guaranteed the use of the
Milk River to the Indians living on the Fort Belknap Reservation,
without attempting to define the specific quantity reserved.

1) "Reasonably Necessary"

The first standard used by a court which contemplated
quantification of future uses was set forth by the Court of
Appeals for the Ninth Circuit in United States v. Conrad Investment
Co. (142). There, the Court held that the Indians were entitled
to that amount of water "reasonably necessary for the purposes of
irrigation and stock raising, domestic and other useful purposes."
The court's opinion contains no language restricting its standard
to that quantity which was "reasonably necessary" at the time of
trial, this allowing flexibility for such future uses as might be

undertaken. Generous to the Indians because of its adaptability
to future uses, this measure is uncertain for two reasons: First,

"reasonably necessary" is an expandable concept which can change
with population growth and technological advances. Second, the
phrase "and other useful purposes" adds a dimension that could be
defined only on a case -by -case basis as actual use is made and

would allow for uses not originally contemplated. From the Indian
viewpoint, this standard confers the greatest flexibility if not
the greatest quantity, and may be preferable for that reason
alone. Its uncertainity, however, may make the standard impractical
as a method of allocating a scarce resource.

2) Prior Actual Use

A standard based on prior actual use was recognized in
United States v. Walker River Irrigation District (143), ignoring
potential future needs of the Indians. The Court of Appeals for
the Ninth Circuit looked to past and present acreage under cultiva-
tion in formulating the amount of water to which future Indian
users would be entitled. The Walker River Reservation population
had not increased in the seventy years since the land withdrawal,
and the court felt justified in limiting the reserved water right,
based on the evidence of lack of increased water usage. Because

it fails to consider future needs arising from either expanded
agricultural activity or from new applications which technology might
engender, this standard is harsh to the Indians. However, the virtue

of certainty can be attributed to this measure, notwithstanding its
effect of restricting reservation dwellers to permanent agricultural
water uses.

(142) 161 F. 829 (1908)

(143) 104 F. 2d 334 (1939)
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3) All Waters on the Reservation

The measure referred to by the Court of Appeals for the
Ninth Circuit in United States v. Alexander (144) indicates that
the "treaty impliedly reserved all waters on the reservation."
This language is unclear in that it does not indicate whether
waters which flow through a reservation although rising elsewhere
should be included in the Indian entitlement. Strictly read, the
language could be construed to reserve only those ground waters
mined on the reservation plus those surface waters arising on the
reservation. In most cases, this could result in a small quantity
since waters flowing through, but not arising on, the reservation
would be excluded from Indian use. While such a measure would be
restrictive as to quantity, it would be flexible as to types of
uses permitted. Thus, like the highest use standard, this
measure would encourage the use of reservation waters in their most
economically -productive capacity. However, uncertainty stemming
from the "all waters" language undercuts the usefulness of this
measure as the standard for determining Winters rights.

4) Ultimate Needs

Another standard recognizing future Indian needs was
adopted by the Court of Appeals for the Ninth Circuit in United
States v. Ahtanum Irrigation District (145). There, the court
held that the Winters rights extended to

". . . the ultimate needs of the Indians as those
needs and requirements should grow to keep
pace with the development of Indian agriculture
upon the reservation" (146).

This standard appears to limit Indian uses to water needed for
agriculture. In recognizing that such needs will fluctuate,
however, the Court of Appeals for the Ninth Circuit applied a
standard which may be so flexible as to be unworkable.

Under this measure, no user from a source shared with
the Indians could ever be certain of receiving any specific
quantity, since an upward fluctuation in the Indian requirement
would diminish the availability for other users, assuming a fully -
appropriated stream. Given the absolutely critical importance of
water for irrigation in arid and semiarid lands, a standard which
imposes such uncertainty is of questionable value.

(144) 131 F. 2d 359 (1942)

(145) 236 F. 2d 321 (1956)

(146) Id. at 327
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5) Irrigable Acres

The "irrigable acres" standard was approved by the United
States Supreme Court in 1963 (147). This method of quantification
contemplates future as well as present needs since it provides
that sufficient water was impliedly reserved to irrigate all of
the practicably irrigable acreage on the Colorado River Indian
reservations. Thus, acreage need not have been committed to
actual use in order that the reservation of water exist. Rather,

in establishing the reserved quantity, it is only necessary that
the lands be susceptible of irrigation, possibly at some future
date. Since it contemplates future uses, this standard is more
favorable to the Indians. This measure has the advantage of
certainty in that the number of irrigable acres and the duty of
water to be applied thereon are quite readily capable of ascertain-

ment.

The obvious drawback is the enormous amount of water
reserved by this standard. The Arizona v. California decision
reserved almost one million acre /feet for the five reservations
whose reserved rights were quantified, out of 7.5 million acre /feet
quantified between the lower basin states.

The Master's recommendations were based on findings that
the reservations had been withdrawn to encourage the Indians in
agricultural pursuits. As the land was useless for agriculture
without irrigation, he set aside sufficient water to irrigate
those lands.

6) Purposes for which the Reservation was Originally Withdrawn

Most of the Indian water right cases involve water
reserved for irrigation, as most of the western reservations had
as their avowed purpose encouragement of the Indians in agricultural
pursuits. Not all, however, were withdrawn for that purpose. In

Alaska Pacific Fisheries v. United States (148), a suit involving
the use of a fishtrap by non - Indian fishermen which interfered
with Indian fishing rights, the Supreme Court held that the purpose
for which the reservation had been created, to allow for Indian
hunting and fishing, controlled the extent of the fishing in adjacent
waters.

(147) Affirming Master's findings in Arizona v. California, 373
U.S. 546 (1963)

(148) 248 U.S. 79 (1918)
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The series of cases (149) involving the Pyramid Lake
Paiute Tribe involves their fishing rights in Pyramid Lake, and
the right to keep that stream -fed lake at a certain level to
ensure their fishing. Their rights in the Truckee River are to
be measured by the amount necessary to keep the lake at that
certain level.

In Byers v. Wa -Wa -Ne (150), the Supreme Court of Oregon
found that an Indian reservation which required no irrigation
water for farming had no implied reserved rights in irrigation
water.

In United States v. Anderson (151), a presently -pending
case in Washington State, the United States is claiming water
rights sufficient to guarantee enough water to maintain a tribal
fishery operation.

Other cases involving federal reserved rights cast some
light on the parameters of purposes for which water can be
reserved.

In Cappaert v. United States (152), the Supreme Court found
that the purposes for which the land for a National Monument had
been withdrawn included the protection of the rare Desert Pupfish.
The Court limited the withdrawal of groundwater by an adjacent
landowner to an amount which would not lower the level of the pool
in which the Pupfish lived. The original withdrawal instrument,
an Act of Congress, stated that protection of the Pupfish was a
prupose for the withdrawal - it was not an implied purpose. The
date of the withdrawal of the land for the National Monument, 1952,
was the priority date of the reserved water right. Cappaert's
right was initiated in 1968, so it was junior to the reserved
water right.

In Mimbres Valley Irrigation Co. v. Salopek (153), the
Supreme Court of New Mexico, in reading only the original Organic
Act which allowed withdrawals of land for National Forests, found

(149) Pyramid Lake Paiutes v. Morton 354 F. Supp. 252 (D.C. District,
1973) cert. den. 420 U.S. 962 (1975); United States v. Truckee -
Carson Irrigation District Civ. No. R- 2987 -JBA (D. Nev.); United
States v. Alpine Land and Reservoir Co. Civ. No. D -183 -BRT (D. Nev.)

(150) 169 Pac. 121 (Sup. Ct. of Ore., 1917)

(151) Civil No. 3643 (E.D. Wash.)

(152) 426 U.S. 128 (1976)

(153) 564 P. 2d 615 (1977)
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that the purposes of the withdrawals did not include recreation
and in- stream uses, as claimed by the United States, but were
limited to the waters necessary to insure favorable conditions of
water flow and to furnish a continuous supply of timber.

The use of water for recreation and industrial uses is
increasing on Indian reservations. Whether such uses are included
within the purposes for which the reservations were created has
yet to be determined. As stated by H.R. Ranquist, a Department
of the Interior Field Solicitor, "The various treaties and statutes
creating reservations often speak in terms of providing a permanent
home for the Indian or of setting aside a place for him to live
free from encroachment by non -Indians. It appears that this language
reveals an intention to permit the Indian to do the same things
with the reserved lands of his home as the white man does with his
lands, such as irrigate the irrigable acres, develop the minerals,
create communities, preserve the environment for fish and game,
preserve minimum stream flows, provide for recreation, and establish
industries to the extent that the lands lend themselves to these
types of development" (154).

Abrams, 1977
Bradshaw, 1968

*Campbell, 1974
*Clyde, 1967, 1975
Corker, 1957
Fredericks, 1976
Hickey, 1976
Kiechel, 1973

Meyers, 1966
Patterson, 1946
* Ranquist, 1975
*Sondheim and Alexander, 1960
Veeder, 1973
Wardlow, 1975
Wilkenson, 1976

(154) "Winters Doctrine and How It Grew: Federal Reservation of
Rights to the Use of Water" 1975 B.Y.U. Law Rev. 639 at 659
(1975)



V. JUDICIAL PROTECTION OF INDIAN WATER RIGHTS:
THE McCARRAN AMENDMENT

A. The McCarran Amendment

The McCarran Amendment, 43 USC 666, is a waiver of the
sovereign immunity of the United States in "any suit for the
adjudication of rights to the use of water of a river system or
other source."

This Amendment was first applied to non -Indian federal
reserved rights in United States v. District Court in and for
County of Eagle in 1971 (155). This application was distinguished
from the question raised in Dugan v. Rank (156) over the nature
of private litigation versus a general litigation.

In 1976, in Colorado River Water Conservation District
v. United States (157), the Supreme Court held that the federal
government's trusteeship of Indian water rights was ownership
within the meaning of the McCarran Amendment, and that state
courts could properly adjudicate such rights in a proceeding
involving a general adjudication of a river system.

The Court held that though the state court would be
limited in its river system adjudication to the waters actually
within the state's boundaries, there was a complete river system
adjudication within the meaning of the McCarran Amendment.

The Court made no mention of the distinction between
treaty rights and rights reserved by the government for the
Indians, did not emphasize the tradition of exclusive federal
control of Indian affairs, and the unique status of the tribes,
and failed to explore reasons against adjudicating Indian rights
in state courts (158).

dated June 23, 1976,

(155)

(156)

(157)

(158)

401 U.S. 520 (1971)

372 U.S. 609 (1963)

424 U.S. 800 (1976)

Letter to Senator Edward M. Kennedy,
from R. Anthony Rogers of Wilkinson, Cragun, and Barker,
Washington, D.C.:

. . The likelihood is remote that state judges will apply
Indian law and federal treaty and statutory interpretation
to Indian rights questions as favorably to Indians as will

-62-
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After the Colorado River Water Conservation District case
(159), state courts and federal courts have concurrent jurisdiction
in suits involving Indian reserved water rights. The state court

action must involve a complete adjudication of all water rights
within a river system, an adjudication such as was approved by the

Supreme Court in United States v. District Court in and for Water

Division No. 5 (160), which involved Colorado's adjudication system,

entailing a monthly proceeding before water referee on water rights

applications.

(158, cont.) federal judges. Normally the state judge is subject to period-
ic reappointment by state governors and legislatures or to periodic re-
election by largely non -Indian voters. Such selection realities do not en-
gender in these judges the kind of independence from local, political pres-
sures that is more characteristic of the federal judge appointed for life
by the President of the United States. In nearly any locale, the
state judge is likely to find intense local feeling on any issue,
particularly in a water rights case, where Indian rights come into
conflict with non -Indian claims. These same political realities
contribute to the less favorable treatment accorded Indian rights
cases in state appellate courts, as compared to the federal appellate
tribunals. In those instances where Indian water rights may be
adjudicated in state courts, the only federal review possible will be
through the undertain route of seeking the discretionary writ of
certiorari from the Supreme Court. But in a water rights case, the
fact - finding obligations of the trial court are so enormous that
certiorari may offer only a fragile possibility for significant Supreme
Court review of the myriad of complex issues of fact and law involved.
A federal trial court decree, however, carries the right of appeal to a
federal court of appeal, as well as the opportunity to petition for a
writ of certiorari.

The Indian reluctance to submit their rights to adjudication in
state courts is well - founded in the history of such litigation. Cases

during the past four years in which the Supreme Court has agreed to
review state court judgments adverse to Indians have resulted in the
reversal of eight of those nine judgments, usually unanimously, as
pointed out initially in a brief amici curiae filed in Akin by the tribes
whose water rights were involved. The eight reversals were Bryan v.
Itasca County, U.S. , 44 U.S.L.W. 4832 (decided June 14, 1976) (9 -0);

Fisher v. District Court, U.S. , 44 U.S.L.W. 3490 (decided March 1,

1976) (per curiam); Antoine v. Washington, 420 U.S. 194 (1975) (7 -2);

Satiacum v. Washington, 414 U.S. 1 (1973) (9 -0); Washington Game Dept. v.

Puyallup Tribe, 414 U.S. 44 (1973) (9 -0); Mattz v. Arnett, 414 U.S. 481

(1973) (9 -0); Mescaleropache Tribe v. Jones, 411 U.S. 145 (1973) (reserved

in part (9 -0), affirmed in part (6 -3); McClanahan v. Arizona State Tax
Commission, 411 U.S. 164 (1973). The single affirmance, not unanimous,
occured in Decoteau v. District County Court, 420 U.S. 425 (1975) (6 -3)."

(159) 424 U.S. 800

(160) 401 U.S. 527 (1971)
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B. Removal to Federal Court from State Court

In State of New Mexico ex rel. Reynolds v. United States
(161), a suit involving adjudication of water rights in the Rio
Hondo river system in New Mexico, the federal district court held
that the United States was properly before the state court as
trustee for the Indian water rights, under the McCarran Amendment
and that removal to the federal court was improper, even though a
federal question was involved.

Fredericks, 1976
McCallister, 1976
Nickerson, 1974
Pelcyger, 1976
Treisman, 1973

(161) 408 F. Supp. 1029 (1975)
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CASE LISTINGS

In addition to the twelve cases analyzed in Section III, there
have been many other cases dealing with Indian reserved water rights.
Such cases are here listed, with capsule summaries of significant
facts or holdings. Indian reserved water rights are affected by de-
cisions in such areas as Indian law, U. S. public land law, and Federal
reserved water rights. Significant cases in those areas which affect
Indian reserved water rights are also listed and summarized.

There are three compilations:

A listing of the court decisions in chronological order,
to give the reader a sense of the historical development
of the Winters doctrine

A listing by court level. The weight that should be
accorded a court decision is directly related to the
court level, and this particular listing is intended to
give the reader an impression of the importance of
the various court pronouncements

A listing of Indian reserved water rights cases currently
pending before the courts

-65-
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Section 1:

Chronological Summary of Court Decisions on Indian Reserved Water Rights

and Related Decisions Involving Indian Law,

U. S. Public Land Law, and Federal Reserved Water Rights
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CHRONOLOGICAL SUMMARY

United States v. Rio Grande Dam & Irrigation Company

174 US 690 (1898)

Action involving building of Elephant Butte Dam in New Mexico without Federal
authorization. Court held that "A State cannot by its legislation destroy the
right of the United States, as owner of lands bordering on a stream, to the
continued flow of its waters, so far at least as may be necessary for the benefi-
cial uses of the government property."

Biggs v. Utah Irrigation Ditch Co.

7 Az 331, 64 Pac 494 (Sup. Ct. of Az. Terr., 1901)

Suit involving water rights of Indian allottees in privately built irrigation ditch.
Water rights were based on actual work performed on the irrigation ditch.
Treaty rights, reserved rights did not enter into the suit.

United States v. Morrison

203 F. 364 (D. Colo. , 1901)

Action by owner of surplus lands within boundaries of former reservation for
right to irrigation ditch water.
Court held ditch had been built for the benefit of the Indians, water was not
public water, and Morrison had no water rights in it.

Cherokee Nation v. Hitchcock

187 US 294 (1902)

Action questioning the validity of the Secretary of the Interior's issuance of
mineral leases on Cherokee Tribal lands.
The Court held the Secretary's actions were valid, as based upon an Act of
Congress of June 28, 1898. The Court affirmed Congress's power to administer
tribal property as it deemed appropriate.
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"The power which exists in Congress to administer upon and guard the tribal
property is political and administrative in nature, and the manner of its
exercise is a question within the province of the legislative branch to determine
and is not one for the courts." -p. 308

Lone Wolf v. Hitchcock

187 US 553 (1903)

Action contesting unilateral Congressional alteration of Treaty rights.
Court upheld the Congressional action, saying "The power [over Indian affairs]
has been deemed a political one, not subject to be controlled by the judicial
department of the government."

United States v. Winans

198 US 371 (1905)

Suit involved fishing rights of Yakimas on Columbia River, at a particular point,
not on the reservation.
Held: Indians have right to take fish at that point. Anglos can use their fishwheels,
but not to the extent they interfere with Indian rights. Must allow easement to
cross land and dry fish.
"The treaty was not a grant of rights to the Indians, but a grant of rights from
them - a reservation of those not granted."

Winters v. United States

143 Fed. 740 (9th Cir. , 1906)

Suit involving water rights in the Milk River, a non -navigable stream. Upstream
appropriators had increased water uses to detriment of downstream Indian
irrigators.
Court held that "when the Indians made the treaty granting rights to the United
States, they reserved the right to use the Milk River, at least to the extent
reasonably necessary to irrigate their lands. The right so reserved continues
to exist against the United States and its grantees, as well as against the state
and its grantees."
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Winters v. United States

148 Fed. 684 (9th Cir. , 1906)

Appeal from final decree issued pursuant to previous appeal's directions.
Court held that "by the expressed terms of that treaty there was reserved to
the Indians the waters of Milk River as a part and parcel of the reservation set
apart to them."

Conrad Investment Co. v. United States

156 Fed. 123 (D. Mont. , 1907)

Suit contesting substantial upstream diversions which interfered with Indian
downstream uses.
Court held that the Indian water rights were prior and paramount, in "such
streams as traverse or border the reserve (in an amount) as to supply the
Indians fully in their probable, or I may say, possible future needs."

Conrad Investment Co. v. United States

161 Fed. 829 (9th Cir. , 1908)

Affirmed lower court opinion, reserving amount reasonably necessary for
future requirements of Indian reservation.
Court held that the Indians have a paramount right to water for irrigating and
other useful purposes.
Court entered a decree for a specific amount of water, but expressly stated it
could be modified by application to the court as uses increased.

Winters v. United States

207 US 564 (1908)

Appeal from lower court decision at 148 Fed. 684.
Court held that "the power of the government to reserve the waters and exempt
them from appropriation cannot be denied. That the government did reserve
them, we have decided, and for a use which would necessarily continue through
the years."
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Hurley v. Abbott

(Kent Decree) No. 4564 (D. Ariz. March 1, 1910)

The decree allocating the waters of the Salt River to various irrigators in the
Valley of the Sun, surrounding Phoenix, Arizona. The water rights of the
Indian tribes around Phoenix are dealt with on pages 19 -20 of the decree.
The Indians on the Salt River reservation were given a fixed quantity of water
with a prior right over and above all others. The amount decreed was the
amount necessary to cultivate a 2500 acre parcel of land which the Indians had
been cultivating with an inadequate supply of water for over 40 years. The
Winters doctrine is not mentioned, in the decree nor does it appear to have
influenced the court's findings in any way.

United States v. Sandoval

231 US 28 (1913)

Suit involving legal status of Pueblo Indians.
Court held that the Pueblos were included within the dependent Indian communities
under the care and protection of the United States.

United States v. Wrightman

230 Fed. 277 (D. Ariz. , 1916)

Suit involving springs near reservation boundary which flow off the reservation.
Court held that the "United States cannot be held to have reserved waters which
it had never used for Indian reservation purposes, and which are physically
incapable of supplying irrigation to an amount of land in the reservation sufficient
to support more than one or two people."

Byers v. Wa -Wa -Ne

169 Pac. 121, 86 Or. 635 (Sup. Ct. of Ore. , 1917)

State court action involving Indian water rights on the Umatilla River.
Court held that the 1855 Treaty contained no implied grant of water rights. The
court looked to actual Indian beneficial uses, and limited water right to household
water and livestock water only.
Water was not necessary for irrigation in this case.
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Alaska Pacific Fisheries v. United States

248 US 78 (1918)

Suit involving a fish -trap which interfered with the fishing rights of Met la
Kahtla Indians, on the Anette Islands in Alaska.
The court cited the purpose for which the reservation was created as controlling
the extent of the water use, in the adjacent waters.

Skeem v. United States

273 Fed. 93 (9th Cir. , 1921)

Action involving water rights of non -Indian lessees of Indian allotments.
Court held that the lessees had water rights coextensive with the Indian allottees'
rights. The Court viewed the water rights "not as a grant to the Indians but
was a grant from the Indians to the United States, and such being the case, all
rights not specifically granted were reserved to the Indians" and "neither the
actual leasing of their lands under the authority to lease, nor the surrender of
possession to the lessees operates to relinquish any water rights in the lands
which they (the Indians) so chose to retain."

34 Op. Atty. Gen. 171 (1924)

Harlan F. Stone's opinion on applicability of Mineral Leasing Act to Executive
Order Indian Reservations. Stone supports Indian right to water as incident
of occupancy "right to the hidden or latent resources of the land, such as
minerals or potential water power."

United States v. Candelaria

271 US 432 (1926)

Action involving legal status of Pueblo Indian Tribes.
Court held that, notwithstanding Pueblos' status under Spanish and Mexican law,
Pueblo Indian Tribes are Indian tribes within the protection of the United States
and are subject to legislative control by the United States.

United States v. Parkins

18 F. 2d 643 (D. Wyo. , 1926)

Action involving diversion of Mill Creek by assignee of Indian allottee, whose water



-72-

had previously been supplied by government irrigation project, which used Mill
Creek as a conduit.
The Court held that the waters of Mill Creek had been reserved by the government
for its Indian wards, and that Parkins could not divert directly from the creek.
Parkins was entitled to his prior rights in the irrigation project water, but he
was required to pay maintenance costs.

United States v. Hibner

27 F. 2d 909 (E. D. , Idaho, 1928)

Action to determine water rights of assignees of Indian allotments within the Ft.
Hall Reservation.
The Court held that a purchaser acquires the same water rights and prioroty date
as the Indian allottee; however, the purchaser must pursue with "reasonable
diligence" to put the water to beneficial use, or it is lost.
The Court based its decision on the nature of the grant, it being a grant from the
Indians to the United States, with all rights (including water rights) not specifi-
cally granted reserved to the Indians.

United States v. Gila Valley Irr. Dist. (Globe Decree)

Globe Equity No. 59 (D. Ariz., June 29, 1935)

Consent decree which quantified the water rights of the Gila River and San Carlos
Apache Tribes of Indians in the Gila River.
The water rights of the Gila River Indians were quantified at 210, 000 acre /ft. ,

sufficient water to irrigate 35, 000 acres of the 50, 000 irrigable acres on the
Reservation. The right is immemorial, so it has priority over all other decreed
water rights. The San Carlos Apaches were decreed 6000 acre /ft. of water with
a priority date of 1846, the earliest decreed priority date. The court's reasoning
is not shown in the decree. The Winters Doctrine is not mentioned, nor are
Indian reserved right alluded to.

United States v. Walker River Irr. District

11 F. Supp. 158 (D. Nevada, 1935)

Initial case: the Court held that Indians had no water rights, as U.S. had not
developed them.
Distinguished Winters, as Paiutes were at war when the reservation was created,
so no agreement existed.
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California & Oregon Power Co. v. Beaver Portland Cement

295 US 142 (1935)

Action involving effect of Desert Land Act of 1877 upon water rights of owners
of lands with patents issued under the Desert Land Act.
The Court held that such patents carried no common -law riparian rights with
them, that the water rights were severed from the land and reserved by the
government for the public.

United States v. Powers

16 F. Supp. 155 (D. Montana, 1936)

Suit involving assignees of Indian allottees.
Court held that the assignees' water rights were a continuation of the allottees'
rights. "Rights to use of waters were reserved by Indians, at least to extent
necessary to irrigate lands, and rights so reserved continued to exist against
U.S. and grantees as well as against the state and its grantees."

United States v. Walker River Irrigation District

14 F. Supp. 10 (D., Nev., 1936)

Remanded case.
Court again held Indians had no water rights, saying "This court is not moved to
give a decree destroying the rights of the white pioneers."

Anderson v. Spear -Morgan Livestock Co.

79 P. 2d 667 (Sup. Ct. of Montana, 1938)

Action to determine water rights of Indian allottees, lessees of Indian allottees
and assignees of Indian allottees in Young's Creek on the Crow Indian Reservation.
Court held that the waters were reserved by the United States for the use of the
Crow Indians, that the right to the use of the water is appurtenant to the allottees'
lands, that when the land is leased or sold, the right to the use of the water goes
with it unless a contrary intent appears.
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United States v. Powers

94 F. 2d 783 (9th Cir. 1938)

Suit involving water rights of assignees of Indian allotments within the Crow
Indian Reservation.
Court held that the Secretary of the Interior was not authorized to deprive any
allottee or patentee of his "just and equal right" to the use of the water.

United States v. McIntire

101 F. 2d 650 (9th Cir. 1939)

Suit involving water rights of Indian allottee on Flathead Reservation.
The Court held that no personal appropriation by an individual Indian was valid
until the allotment is made. Once the allotment is made, the allottee is entitled
to a "just and equal distribution" of the water.

United States v. Walker River Irrigation District

104 F. 2d 334 (9th Cir. 1939)

Suit involving water rights on Walker River Indian Reservation, an Executive
order Reservation.
The Court held that intention to reserve can be evidenced by a statute or executive
order, as well as by treaty or agreement. "Intention needs to be arrived at by
taking account of circumstances, the situation and the needs of the Indians and the
purpose for which the lands had been reserved."
Regarding the amount reserved, the Court held that there was "an implied
reservation to the extent necessary to supply the needs of the Indians. The area
of irrigable land included in the reservation is not necessarily the criterion for
measuring."
The Court set the water right based on present needs, as the water use had not
increased for the previous 70 years, nor had the number of Indians increased.

United States v. Powers

305 US 527 (1939)

Suit involving water rights of assignees of Indian allotments within the Crow
Reservation.
The Court found implied water rights for allottees in the Treaty of 1868, which
provided for individual allotments for farming purposes.
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Montana Power Co. v. Rochester

127 F. 2d 189 (9th Cir. , 1942)

Action to determine whether a fee patent to allotted land bordering on Flathead
Lake in the Flathead Reservation conveyed title to low water mark of lake, or to
the high water mark of lake, or to the high water mark only.
The Court held that the bed of the lake remained with U.S. in trust for tribe as a
whole. They found an implied intent from treaty.

United States v. Alexander

131 F. 2d 359 (9th Cir., 1942)

Action by Secretary of the Interior to restrain patentees of Indian allotments from
diverting amounts of water in excess of those allocated by the Secretary.
Court held that patentees are entitled to a just and equal distribution of water for
irrigation, as prescribed by regulations issued by the Secretary.

Phelps v. Hanson

163 F. 2d 973 (9th Cir. , 1947)

Suit involving assignees of Indian allottees claiming water rights in Dry Head
Creek within the Crow Reservation.
Court held it had no jurisdiction, as no question as to the validity of treaty or
water right under treaty, was presented.

Lewis v. Hanson

227 P. 2d 70, 124 Mont. 492 (Sup. Ct. of Montana, 1951)

Suit by assignee of Indian allotment within Crow Reservation to determine water
rights in Dry Head Creek.
Court holds that the United States is a necessary party to the suit, and implies
that the assignee has a right to a "just and equal share of the waters of the
reservation. "
The Court says, in dicta, that "all the waters of the reservation streams were
reserved for beneficial uses upon the Reservation lands" as of the treaty date.
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Applicability to Indian Lands of Arizona Law Regulating Withdrawal of Ground
Water

61 Interior Dec. 209 (1953)

Opinion assumes Winters applies to groundwaters. Groundwater use on reservations
cannot be regulated by state law unless Congress specifically says so.

Segundo v. United States

123 F. Supp. 554 (S. D. Calif. , Central Div. , 1954)

Suit involving allotment of tribal lands and water right appurtenant thereto to
individual Indians.
Court held that "an allotment of tribal land includes a just share of Tribal water
rights; a right to a just share of tribal waters is appurtenant to and accompanies
an allotment of tribal lands."

United States v. Ahtanum Irrigation Dist.

124 F. Supp. 818 (E. D. Washington, S.D. , 1954)

Initial case; suit involved water rights of Yakima Indians in Ahtanum Creek, as
modified by 1908 B.I.A. action.

Merrill v. Bishop

74 Wyo. 305, 287 P. 2d 620 (Sup. Ct. of Wyoo , 1955)

Suit involving water rights of assignees of allotments within ceded portion of Wind
River Reservation.
Court held that the reserved water rights of the assignees had been terminated
when the U.S. Congress had ratified the Wyoming Constitution, which contained
no provision confirming Indian rights.
The court confined its opinion to the rights of assignees.

Federal Power Commission v. Oregon, et al.

349 US 435 (1955) (Pelton Project)

Suit involved dam on non -navigable stream, to be erected on Indian land and
Federal land reserved from entry.
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Court held that the U.S. controlled the land, so can build the dam without regard
for acquiring water rights through state law. Gain water rights appurtenant to
the land.
"Rights reserved by treaties are not subject to appropriation under state law,
nor has the state power to dispose of them."

United States v. Ahtanum Irrigation District

236 F. 2d 321 (9th Cir. , 1956)

Suit by United States as trustee for Yakima Indians to quiet title to Ahtanum Creek.
Involved construction of B. I. A. agreement limiting Indian water rights.
Court held the agreement conveyed a right to use of the water as limited by non-
Indian uses in 1908, the date of the agreement. If the amount was reduced at any
time thereafter, the right to its use was lost.

United States v. 5677.94 Acres of Land

162 F. Supp. 108 (D. Montana, 1958)

Suit to determine validity of condemnation of tribal lands by United States for
construction of a dam, and to determine basis for just compensation for such
condemnation.
The Court held that the United States does have authority to condemn tribal lands,
regardless of treaty provisions; and that just compensation can include water
power value, thereby not limiting the tribe to the nominal value of the loss of the
land for grazing purposes only.

Seneca Nation v. Brucker

262 F. 2d 27 (D. C. Cir. , 1958)

Action involving treaty infringement caused by flooding of Indian land by a
Department of the Interior dam. The court held that "Congress showed by
legislative history a clear and specific intention to authorize the taking of Indian
lands by eminent domain; despite the treaty, it was authorized to do so."

Arizona v. California

373 US 546 (1963)

Suit to adjudicate state and federal water rights in the Lower Colorado River Basin.
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The Court held:
1) U.S. has the power to make a reservation of navigable waters after statehood
2) Executive Order reservations also reserve water
3) U.S. intended to reserve water for reservations
4) "practicable irrigable acres" is the appropriate standard
5) equitable apportionment applies to states only, not reservations
6) Indians' allocation comes out of states' total allocation
7) Date of priority of Indian water right is the date of the creation of the reservation

United States v. Ahtanum Irrigation District

330 F. 2d 897 (9th Cir. , 1964)

Follow -up on case at 236 F. 2d 321.
Court held B. I.A. agreement was valid.

United States v. Preston

352 F. 2d 352 (9th Cir. , 1965)

Action to recover attorneys' fees incurred by Indian allottees in previous action
against United States involving water rights.
The Court held that the allottees could not recover attorneys' fees, as suit
against the United States was not proper to claim or establish water rights.
The allottees had acquired water rights appurtenant to the allotment automatically,
when the allotment was made.

Menominee Tribe v. United States

391 US 401 (1968)

Action involving Termination Act of 1954.
The Court held that the Termination Act, although terminating Federal supervision
over the property and members of the Menominee Tribe, did not abrogate any
treaty rights of the Tribe, including hunting and fishing rights.

Tweedy v. Texas Company

286 F. Supp. 383 (D. , Montana, 1968)

Action by assignee of Indian allotment for damages to groundwater caused by oil
lessee in recovery of oil.
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The Court held that the Winters doctrine would apply to groundwater as well as
surface water, and that the allotment water right in the groundwater is measured
by the beneficial use of the water.

United States v. District Court in and for the County of Eagle

458 P. 2d 760 (Sup. Ct. of Colo. , 1969)

Original appeal of adjudication of Federal reserved water rights in state court.
Court held the McCarran Amendment applied, and the Federal reserved rights
could be adjudicated in state court.

United States v. Alpine Land & Reservoir Co.

431 F. 2d 763 (9th Cir. , 1970), Cert. Denied 401 US 909

Proceeding on Motion to Intervene by Pyramid Lake Paiute Tribe in action to
quiet title to government's rights and to fix relative rights of defendants to
waters of Carson River.
Motion denied. Motion was not timely filed, and the Tribe was without sufficient
interest in the Carson River waters.

United States v. District Court In & For Eagle County

401 US 520 (1971)

Suit involving validity of state court adjudication of Federal reserved rights in
Eagle River, Colorado.
Court held that the McCarran Amendment applies to Federal reserved rights as
well as to Federal rights acquired under state law.
The Court implies that Federal reservations include Indian reservations, although
that issue was not before the court.

United States v. District Court In & For Water Division, No. 5

401 US 527 (1971)

Companion case to U.S. v. District Court For Eagle County, 401 US 520.
The Court held that Colorado's water adjudication system, which entailed monthly
proceedings before a water referee on water rights applications, involves a general
adjudication of water rights inclusive in the totality, within the scope of the McCarran
Amendment.
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United States v. Nevada & California

412 US 534 (1973)

Suit involving original jurisdiction of U.S. Supreme Court over water rights
controversy between the United States and two states.
The Court found original, but not exclusive, jurisdiction, and held that lower
Federal courts would be a more appropriate forum.
The United States was before the Court as trustee for the Pyramid Lake Paiute
Tribe.

Pyramid Lake Paiute Tribe of Indians v. Morton

354 F. Supp. 252 (D. C. Dist. Court, 1973) Cert. den. 420 US 962 (1975)

Action by Paiutes challenging regulation of Secretary of the Interior dispersing
irrigation water needed by Paiutes for Pyramid Lake.
The Court held that the "conduct of U.S. when representing Indians should be
judged by the most exacting fiduciary standards."

Confederated Salish and Kootenai Tribes v. Namen

534 F. 2d 1376 (9th Cir., 1974)

Action in which tribes bring suit against present owners, successors to original
Indian allottees, of land fronted on lake within reservation, asking declaratory
judgment that piers and wharves built below high water mark are a trespass to
tribal lands.
Court held that Congress must have intended that grants of riparian lands under
the Indian Allotment Acts should carry rights of access and wharfage.

Morton v. Mancari

417 US 535 (1974)

Suit involving Indian preference in B. I. A. hiring.
Court upheld Indian preference. "As long as the special treatment can be tied
rationally to the fulfillment of Congress' unique obligation toward the Indians,
such legislative judgments will not be disturbed."
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Capitan Grande Band of Mission Indians v. Helix Irrigation District

514 F. 2d 465 (9th Cir. , 1975) Cert. denied 423 US 874

Action by Indian band for declaratory relief and money damages against irrigation
district for alleged wrongs committed by irrigation district in construction and
maintenance of waterworks facilities on reservation lands.
Court held, on interlocutory appeal regarding applicability of state statute of
limitations, that Federal statute of limitations governed actions to which Indians
are parties, and which arise in Indian country.

State of New Mexico ex rel. Reynolds v. United States

408 F. Supp. 1029 (D. New Mexico, 1975)

Suit involving adjudication of Indian water rights in Rio Hondo River system before
New Mexico State court. United States removed case to Federal District Court.
The New Mexico Federal District Court held that the United States was properly
before a state district court under the McCarran Amendment in its capacity as
trustee over Indian lands and that the removal to Federal court was improper.

United States v. State of Washington

520 F. 2d 676 (9th Cir., 197G)

Suit contesting state's attempts to regulate off -reservation Indian fishing. The
court held that the off -reservation Indian fishing rights are protected by treaty.
"In deciding whether certain Indian treaties create federal rights immune from
abridgement by state law, the court must read their terms against a backdrop of
Indian sovereignty, recalling that, when the treaties were signed, the United
States regarded the tribes as nations, independent and sovereign."

Cappaert v. United States

426 US 128 (1976)

Suit involved extension of doctrine of Federal reserved rights to groundwater.
Federal reservation involved was devil's Hole National Monument.
The Court held that "the United States can protect its water from subsequent
diversion, whether the diversion is of surface or groundwater" if necessary for
the purposes for which the reservation was created.
The Court stated that the doctrine applies to Indian reservations and other Federal
enclaves.
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Colorado River Water Conservation District v. United States

424 US 800 (1976)

Suit to determine validity of state court adjudication of Indian reserved water
rights.
Court held that the Federal government's trusteeship of Indian rights was
ownership within the meaning of the McCarran Amendment, and that the state
courts could properly adjudicate such rights in a proceeding involving complete
adjudication of a river system.

State of New Mexico v. Aamodt

537 F. 2d 1102 (10th Cir., 1976)

Suit involving determination of water rights of Pueblo Indian tribes.
The Court held that the Pueblos have Federal reserved rights comparable to those
of other tribes.
The Court stated that the priority date may be 1858, the date the United States
confirmed the Pueblos' land titles, but Indicated that it might be necessary to
determine the Pueblos' rights under Mexican and Spanish law if such a claim
were pursued.

State of New Mexico ex rel. Reynolds v. Lewis

88 NM 636, 545 P. 2d 1014 (Sup. Ct. of N. M. , 1976)

Supreme Court of New Mexico held that the Mescalero Apache Tribe, through
the United States, can properly be joined in a general stream adjudication in a
state court by virtue of the McCarran Amendment.
The Court found that the United States holds legal title or "owns" the Tribe's
reserved water rights, within the scope of the McCarran Amendment.

Mimbres Valley Irrigation Co. v. Salopek, et al

564 P. 2d 615 (Sup. Ct. of New Mexico 1977)

In an action Involving the reserved rights of the United States in the Gila National
Forest, the Supreme Court of New Mexico looked to the purposes for the initial
withdrawal of the National Forest to find the extent of the reserved water rights.
The Court found that such purposes did not include recreational uses, that
recreational uses had been added as a purpose for the National Forests in 1960, and
that the reserved rights were therefore limited to the amounts necessary to insure
favorable conditions of water flow and to furnish a continuous supply of timber.
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i) United States Supreme Court Decisions

The U. S. Supreme Court decisions are the law of the land. All
courts throughout the country are bound to follow these decisions.



i) UNITED STATES SUPREME COURT DECISIONS

United States v. Rio Grande Dam & Irrigation Company

174 US 690 (1898)

Action involving building of Elephant Butte Dam in New Mexico without Federal
authorization. Court held that "A State cannot by its legislation destroy the
right of the United States, as owner of lands bordering on a stream, to the
continued flow of its waters, so far at least as may be necessary for the benefi-
cial uses of the government property."

Cherokee Nation v. Hitchcock

187 US 294 (1902)

Action questioning the validity of the Secretary of the Interior's issuance of
mineral leases on Cherokee Tribal lands.
The Court held the Secretary's actions were valid, as based upon an Act of
Congress of June 28, 1898. The Court affirmed Congress's power to administer
tribal property as it deemed appropriate.
"The power which exists in Congress to administer upon and guard the tribal
property is political and administrative in nature, and the manner of its exercise
is a question within the province of the legislative branch to determine and is not
one for the courts." -p. 308

Lone Wolf v. Hitchcock

187 US 553 (1903)

Action contesting unilateral Congressional alteration of Treaty rights.
Court upheld the Congressional action, saying "The power [over Indian affairs]
has been deemed a political one, not subject to be controlled by the judicial
department of the government."

United States v. Winans

198 US 371 (1905)

Suit involved fishing rights of Yakimas on Columbia River, at a particular point,
not on the reservation.
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Held: Indians have right to take fish at that point. Anglos can use their fishwheels,
but not to the extent they interfere with Indian rights. Must allow easement to
cross land and dry fish.
"The treaty was not a grant of rights to the Indians, but a grant of rights from
them - a reservation of those not granted."

Winters v. United States

207 US 564 (1908)

Appeal from lower court decision at 148 Fed. 684.
Court held that "the power of the government to reserve the waters and exempt
them from appropriation cannot be denied. That the government did reserve
them, we have decided, and for a use which would necessarily continue through
the years."

United States v. Sandoval

231 US 28 (1913)

Suit involving legal status of Pueblo Indians.
Court held that the Pueblos were included within the dependent Indian communities
under the care and protection of the United States.

Alaska Pacific Fisheries v. United States

248 US 78 (1918)

Suit involving a fish -trap which interfered with the fishing rights of Met la
Kahtla Indians, on the Anette Islands in Alaska.
The court cited the purpose for which the reservation was created as controlling
the extent of the water use, in the adjacent waters.

United States v. Candelaria

271 US 432 (1926)

Action involving legal status of Pueblo Indian Tribes.
Court held that, notwithstanding Pueblos' status under Spanish and Mexican law,
Pueblo Indian Tribes are Indian tribes within the protection of the United States
and are subject to legislative control by the United States.
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California & Oregon Power Co. v. Beaver Portland Cement

295 US 142 (1935)

Action involving effect of Desert Land Act of 1877 upon water rights of owners
of lands with patents issued under the Desert Land Act.
The Court held that such patents carried no common -law riparian rights with
them, that the water rights were severed from the land and reserved by the
government for the public.

United States v. Powers

305 US 527 (1939)

Suit involving water rights of assignees of Indian allotments within the Crow
Reservation.
The Court found implied water rights for allottees in the Treaty of 1868, which
provided for individual allotments for farming purposes.

Federal Power Commission v. Oregon, et al.

349 US 435 (1955) (Pelton Project)

Suit involved dam on non -navigable stream, to be erected on Indian land and
Federal land reserved from entry.
Court held that the U.S. controlled the land, so can build the dam without regard
for acquiring water rights through state law. Gain water rights appurtenant to
the land.
"Rights reserved by treaties are not subject to appropriation under state law,
nor has the state power to dispose of them."

Arizona v. California

373 US 546 (1963)

Suit to adjudicate state and federal water rights in the Lower Colorado River Basin.
The Court held:
1) U.S. has the power to make a reservation of navigable waters after statehood
2) Executive Order reservations also reserve water
3) U.S. intended to reserve water for reservations
4) "practicable irrigable acres" is the appropriate standard
5) equitable apportionment applies to states only, not reservations
6) Indians' allocation comes out of states' total allocation
7) Date of priority of Indian water right is the date of the creation of the reservation
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Menominee Tribe v. United States

391 US 404 (1968)

Action involving Termination Act of 1954.
The Court held that the Termination Act, although terminating Federal supervision
over the property and members of the Menominee Tribe, did not abrogate any
treaty rights of the Tribe, including hunting and fishing rights.

United States v. District Court In & For Eagle County

401 US 520 (1971)

Suit involving validity of state court adjudication of Federal reserved rights in
Eagle River, Colorado.
Court held that the McCarran Amendment applies to Federal reserved rights as
well as to Federal rights acquired under state law.
The Court implies that Federal reservations include Indian reservations, although
that issue was not before the court.

United States v. District Court In & For Water Division, No. 5

401 US 527 (1971)

Companion case to U.S. v. District Court for Eagle County, 401 US 520.
The Court held that Colorado's water adjudication system, which entailed monthly
proceedings before a water referee on water rights applications, involves a general
adjudication of water rights inclusive in the totality, within the scope of the McCarran
Amendment.

United States v. Nevada & California

412 US 534 (1973)

Suit involving original jurisdiction of U.S. Supreme Court over water rights
controversy between the United States and two states.
The Court found original, but not exclusive, jurisdiction, and held that lower
Federal courts would be a more appropriate forum.
The United States was before the Court as trustee for the Pyramid Lake Paiute
Tribe.
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Morton v. Mancari

417 US 535 (1974)

Suit involving Indian preference in B. I.A. hiring.
Court upheld Indian preference. "As long as the special treatment can be tied
rationally to the fulfillment of Congress' unique obligation toward the Indians,
such legislative judgements will not be disturbed."

Cappaert v. United States

426 US 128 (1976)

Suit involved extension of doctrine of Federal reserved rights to groundwater.
Federal reservation involved was devil's Hole National monument.
The Court held that "the United States can protect its water from subsequent
diversion, whether the diversion is of surface or groundwater" if necessary for
the purposes for which the reservation was created.
The Court stated that the doctrine applies to Indian reservations and other Federal
enclaves.

Colorado River Water Conservation District v. United States

424 US 800 (1976)

Suit to determine validity of state court adjudication of Indian reserved water
rights.
Court held that the Federal government's trusteeship of Indian rights was
ownership within the meaning of the McCarran Amendment, and that the state
courts could properly adjudicate such rights in a proceeding involving complete
adjudication of a river system.



ii) Decisions of the Federal District Courts

The federal district courts are the trial courts of the federal
court system. Their opinions do not bind any other courts. The
decisions of the trial court, however, are rarely overturned, and
their analysis of the factual situations often give them substantial
value.
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ii) DECISIONS OF THE FEDERAL DISTRICT COURTS

United States v. Morrison

203 F. 364 (D. Colo., 1901)

Action by owner of surplus lands within boundaries of former reservation for right
to irrigation ditch water.
Court held ditch had been built for the benefit of the Indians, water was not public
water, and Morrison had no water rights in it.

Conrad Investment Co. v. United States

156 Fed. 123 (D. Mont., 1907)

Suit contesting substantial upstream diversions which interfered with Indian
downstream uses.
Court held that the Indian water rights were prior and paramount, in "such
streams as traverse or border the reserve (in an amount) as to supply the
Indians fully in their probable, or I may say, possible future needs."

Hurley v. Abbot

(Kent Decree) No. 4564 (D. Ariz. March 1, 1910)

The decree allocating the waters of the Salt River to various irrigators in the
Valley of the Sun, surrounding Phoenix, Arizona. The water rights of the
Indian tribes around Phoenix are dealt with on pages 19 -20 of the decree.
The Indians on the Salt River reservation were given a fixed quantity of water
with a prior right over and above all others. The amount decreed was the
amount necessary to cultivate a 2500 acre parcel of land which the Indians had
been cultivating with an inadequate supply of water for over 40 years. The
Winters doctrine is not mentioned, in the decree nor does it appear to have
influenced the court's findings in any way.

United States v. Wrightman

231 US 28 (1913)
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Suit involving springs near reservation boundary which flow off the reservation.
Court held that the "United States cannot be held to have reserved waters which
it had never used for Indian reservation purposes, and which are physically
incapable of supplying irrigation to an amount of land in the reservation sufficient
to support more than one or two people."

United States v. Parkins

18 F. 2d 643 (D. Wyo. , 1926)

Action involving diversion of Mill Creek by assignee of Indian allottee, whose water
had previously been supplied by government irrigation project, which used Mill
Creek as a conduit.
The Court held that the waters of Mill Creek had been reserved by the government
for its Indian wards, and that Parkins could not divert directly from the creek.
Parkins was entitled to his prior rights in the irrigation project water, but he
was required to pay maintenance costs.

United States v. Hibner

27 F. 2d 909 (E. D. , Idaho, 1928)

Action to determine water rights of assignees of Indian allotments within the Ft.
Hall Reservation.
The Court held that a purchaser acquires the same water rights and priority date
as the Indian allottee; however, the purchaser must pursue with "reasonable
diligence" to put the water to beneficial use, or it is lost.
The Court based its decision on the nature of the grant, it being a grant from the
Indians to the United States, with all rights (including water rights) not specifi-
cally granted reserved to the Indians.

United States v. Gila Valley Irr. Dist. (Globe Decree)

Globe Equity No. 59 (D. Ariz. , June 29, 1935)

Consequent decree which quantified the water rights of the Gila River and San Carlos
Apache Tribes of Indians in the Gila River.
The water rights of the Gila River Indians were quantified at 210, 000 acre /ft. ,

sufficient water to irrigate 35, 000 acres of the 50, 000 irrigable acres on the
Reservation. The right is immemorial, so it has priority over all other decreed
water rights. The San Carlos Apaches were decreed 6000 acre /ft. of water with
a priority date of 1846, the earliest decreed priority date. The court's reasoning
is not shown in the decree. The Winters Doctrine is not mentioned, nor are
Indian reserved right alluded to.
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United States v. Walker River Irrigation District

11 F. Supp. 158 (D. Nevada, 1935)

Initial case: the Court held that Indians had no water rights, as U.S. had not
developed them.
Distinguished Winters, as Paiutes were at war when the reservation was created,
so no agreement existed.

United States v. Walker River Irrigation District

14 F. Supp. 10 (D., Nev., 1936)

Remanded case.
Court again held Indians had no water rights, saying "This court is not moved to
give a decree destroying the rights of the white pioneers."

United States v. Powers

16 F. Supp. 155 (D. Montana, 1936)

Suit involving assignees of Indian allottees.
Court held that the assignees' water rights were a continuation of the allottees'
rights. "Rights to use of waters were reserved by Indians, at least to extent
necessary to irrigate lands, and rights so reserved continued to exist against
U.S. and grantees as well as against the state and its grantees."

Segundo v. United States

123 F. Supp. 554 (S. D. Calif., Central Div. , 1954)

Suit involving allotment of tribal lands and water right appurtenant thereto to
individual Indians.
Court held that "an allotment of tribal land includes a just share of Tribal water
rights; a right to a just share of tribal waters is appurtenant to and accompanies
an allotment of tribal lands."

United States v. Ahtanum Irrigation District

124 F. Supp. 818 (E. D. Washington, S. D. , 1954)

Initial case; suit involved water rights of Yakima Indians in Ahtanum Creek, as
modified by 1908 B. I. A. action.
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United States v. 5677.94 Acres of Land

162 F. Supp. 108 (D. Montana, 1958)

Suit to determine validity of condemnation of tribal lands by United States for
construction of a dam, and to determine basis for just compensation for such
condemnation.
The Court held that the United States does have authority to condemn tribal lands,
regardless of treaty provisions; and that just compensation can include water
power value, thereby not limiting the tribe to the nominal value of the loss of the
land for grazing purposes only.

Tweedy v. Texas Company

286 F. Supp. 383 (D. , Montana, 1968)

Action by assignee of Indian allotment for damages to groundwater caused by oil
lessee in recovery of oil.
The Court held that the Winters doctrine would apply to groundwater as well as
surface water, and that the allotment water right in the groundwater is measured
by the beneficial use of the water.

Pyramid Lake Paiute Tribe of Indians v. Morton

354 F. Supp. 252 (D. C. Dist. Court, 1973) Cert. den. 420 962 (1975)

Action by Paiutes challenging regulation of Secretary of the Interior dispersing
irrigation water needed by Paiutes for Pyramid Lake.
The Court held that the "conduct of U.S. when representing Indians should be
judged by the most exacting fiduciary standards."

State of New Mexico ex rel. Reynolds v. United States

408 F. Supp. 1029 (D. New Mexico, 1975)

Suit involving adjudication of Indian water rights in Rio Hondo River system before
New Mexico State court. United States removed case to Federal District Court.
The New Mexico Federal District Court held that the United States was properly
before a state district court under the McCarran Amendment in its capacity as
trustee over Indian lands and that the removal to Federal court was improper.



iii) Decisions of the Federal Courts of Appeals

There are ten Courts of Appeals in the U. S. federal court
system. All federal trial appeals are taken to the Circuit Courts
of Appeal. The decisions of the various Courts of Appeals are
binding on all federal trial courts within the geographical area
from which the Court of Appeals draws its appeals. The decisions
of the Ninth Circuit Court of Appeals, which encompasses most of
the western states, are given great weight on matters of Indian law
and U. S. Public land law, as they deal with those areas very fre-
quently and have developed expertise and a cohesive case law within
those areas.
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iii) DECISIONS OF THE FEDERAL COURTS OF APPEALS

Winters v. United States

143 Fed. 740 (9th Cir. , 1906)

Suit involving water rights in the Milk River, a non -navigable stream. Upstream
appropriators had increased water uses to detriment of downstream Indian
irrigators.
Court held that "when the Indians made the treaty granting rights to the United
States, they reserved the right to use the Milk River, at least to the extent
reasonably necessary to irrigate their lands. The right so reserved continues
to exist against the United States and its grantees, as well as against the state
and its grantees."

Winters v. U.S.

148 Fed. 684 (9th Cir. , 1906)

Appeal from final decree issued pursuant to previous appeal's directions.
Court held that "by the expressed terms of that treaty there was reserved to
the Indians the waters of Milk River as a part and parcel of the reservation set
apart to them."

Conrad Investment Co. v. United States

161 Fed. 829 (9th Cir. , 1908)

Affirmed lower court opinion, reserving amount reasonably necessary for
future requirements of Indian reservation.
Court held that the Indians have a paramount right to water for irrigating and
other useful purposes.
Court entered a decree for a specific amount of water, but expressly stated it
could be modified by application to the court as uses increased.

Skeem v. United States

273 Fed. 93 (9th Cir. , 1921)

Action involving water rights of non -Indian lessees of Indian allotments.
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Court held that the lessees had water rights coextensive with the Indian allottees'
rights. The Court viewed the water rights "not as a grant to the Indians but
was a grant from the Indians to the United States, and such being the case, all
rights not specifically granted were reserved to the Indians" and "neither the
actual leasing of their lands under the authority to lease, nor the surrender of
possession to the lessees operates to relinquish any water rights in the lands
which they (the Indians) so chose to retain."

United States v. Powers

94 F. 2d 783 (9th Cir. , 1938)

Suit involving water rights of assignees of Indian allotments within the Crow
Indian Reservation.
Court held that the Secretary of the Interior was not authorized to deprive any
allottee or patentee of his "just and equal right" to the use of the water.

United States v. McIntire

101 F. 2d 650 (9th Cir., 1939)

Suit involving water rights of Indian allottee on Flathead Reservation.
The Court held that no personal appropriation by an individual Indian was valid
until the allotment is made. Once the allotment is made, the allottee is entitled
to a "just and equal distribution" of the water.

United States v. Walker River Irrigation District

104 F. 2d 334 (9th Cir., 1939)

Suit involving water rights on Walker River Indian Reservation, an Executive
order Reservation.
The Court held that intention to reserve can be evidenced by a statute or executive
order, as well as by treaty or agreement. "Intention needs to be arrived at by
taking account of circumstances, the situation and the needs of the Indians and the
purpose for which the lands had been reserved."
Regarding the amount reserved, the Court held that there was "an implied
reservation to the extent necessary to supply the needs of the Indians. The area
of irrigable land included in the reservation is not necessarily the criterion for
measuring."
The Court set the water right based on present needs, as the water use had not
increased for the previous 70 years, nor had the number of Indians increased.
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Montana Power Co. v. Rochester

127 F. 2d 189 (9th Cir., 1942)

Action to determine whether a fee patent to allotted land bordering on Flathead
Lake in the Flathead Reservation conveyed title to low water mark of lake, or to
the high water mark of lake, or to the high water mark only.
The Court held that the bed of the lake remained with U.S. in trust for tribe as a
whole. They found an implied intent from treaty.

United States v. Alexander

131 F. 2d 359 (9th Cir., 1942)

Action by Secretary of the Interior to restrain patentees of Indian allotments from
diverting amounts of water in excess of those allocated by the Secretary.
Court held that patentees are entitled to a just and equal distribution of water for
irrigation, as prescribed by regulations issued by the Secretary.

Phelps v. Hanson

163 F. 2d 973 (9th Cir. , 1947)

Suit involving assignees of Indian allottees claiming water rights in Dry Head
Creek within the Crow Reservation.
Court held it had no jurisdiction, as no question as to the validity of treaty or
water right under treaty, was presented.

United States v. Ahtanum Irrigation District

236 F. 2d 321 (9th Cir. , 1956)

Suit by United States as trustee for Yakima Indians to quiet title to Ahtanum Creek.
Involved construction of B. I. A. agreement limiting Indian water rights.
Court held the agreement conveyed a right to use of the water as limited by non-
Indian uses in 1908, the date of the agreement. If the amount was reduced at any
time thereafter, the right to its use was lost.

Seneca Nation v. Brucker

262 F. 2d 27 (D. C. Cir. , 1958)
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Action involving treaty infringement caused by flooding of Indian land by a
Department of the Interior dam. The court held that "Congress showed by
legislative history a clear and specific intention to authorize the taking of Indian
lands by eminent domain; despite the treaty, it was authorized to do so."

United States v. Ahtanum Irrigation District

330 F. 2d 897 (9th Cir., 1964)

Follow -up on case at 236 F. 2d 321.
Court held B. I.A. agreement was valid.

United States v. Preston

352 F. 2d 352 (9th Cir. , 1965)

Action to recover attorneys' fees incurred by Indian allottees in previous action
against United States involving water rights.
The Court held that the allottees could not recover attorneys' fees, as suit
against the United States was not proper to claim or establish water rights.
The allottees had acquired water rights appurtenant to the allotment automatically,
when the allotment was made.

United States v. Alpine Land & Reservoir Co.

431 F. 2d 763 (9th Cir. , 1970), Cert. Denied 401 US 909

Proceeding on Motion to Intervene by Pyramid Lake Paiute Tribe in action to
quiet title to government's rights and to fix relative rights of defendants to
waters of Carson River.
Motion denied. Motion was not timely filed, and the Tribe was without sufficient
interest in the Carson River waters.

Confederated Salish and Kootenai Tribes v. Namen

534 F. 2d 1376 (9th Cir. , 1974)

Action in which tribes bring suit against present owners, successors to original
Indian allottees, of land fronted on lake within reservation, asking declaratory
judgment that piers and wharves built below high water mark are a trespass to
tribal lands.
Court held that Congress must have intended that grants of riparian lands under
the Indian Allotment Acts should carry rights of access and wharfage.
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Capitan Grande Band of Mission Indians v. Helix Irrigation District

514 F. 2d 465 (9th Cir. , 1975) Cert. denied 423 US 874

Action by Indian band for declaratory relief and money damages against irrigation
district for alleged wrongs committed by irrigation district in construction and
maintenance of waterworks facilities on reservation lands.
Court held, on interlocutory appeal regarding applicability of state statute of
limitations, that Federal statute of limitations governed actions to which Indians
are parties, and which arise in Indian country.

United States v. State of Washington

520 F. 2d 676 (9th Cir., 1976)

Suit contesting state's attempts to regulate off -reservation Indian fishing. The
court held that the off -reservation Indian fishing rights are protected by treaty.
"In deciding whether certain Indian treaties create federal rights immune from
abridgement by state law, the court must read their terms against a backdrop of
Indian sovereignty, recalling that, when the treaties were signed, the United
States regarded the tribes as nations, independent and sovereign."

State of New Mexico v. Aamodt

537 F. 2d 1102 (10th Cir., 1976)

Suit involving determination of water rights of Pueblo Indian tribes.
The Court held that the Pueblos have Federal reserved rights comparable to those
of other tribes.
The Court stated that the priority date may be 1858, the date the United States
confirmed the Pueblos' land titles, but indicated that it might be necessary to
determine the Pueblos' rights under Mexican and Spanish law if such a claim
were pursued.



iv) Decisions of the State Courts of Appeals and
State Supreme Courts

The decisions of the state courts of appeals and state supreme
courts have precedential value only in the state court system in
which the court of appeals or supreme court sits. Prior to the
Akin decision in 1976, Indian reserved water rights were considered
within the federal sphere, and state court decisions were rare.
However, since the Akin decision, which held that state courts have
concurrent jurisdiction with federal courts over Indian reserved
water rights claims, state court opinions have become more fre-
quent and more important
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iv) DECISIONS OF THE STATE COURTS OF APPEALS
AND STATE SUPREME COURTS

Bi_gs v. Utah Irrigation Ditch Co.

7 Az 331, 64 Pac 494 (Sup. Ct. of Az. Terr., 1901)

Suit involving water rights of Indian allottees in privately built irrigation ditch.
Water rights were based on actual work performed on the irrigation ditch. Treaty
rights, reserved rights did not enter into the suit.

Byers v. Wa -Wa -Ne

169 Pac 121, 86 Or. 635 (Sup. Ct. of Ore. , 1917)

State court action involving Indian water rights on the Umatilla River
Court held that the 1855 Treaty contained no implied grant of water rights. The
Court looked to actual Indian beneficial uses, and limited water right to house -
hold water and livestock water only.
Water was not necessary for irrigation in this case.

Anderson v. Spear- Morgan Livestock Co.

79 P. 2d 667 (Sup. Ct. of Montana, 1938)

Action to determine water rights of Indian allottees, lessees of Indian allottees
and assignees of Indian allottees in Young's Creek on the Crow Indian Reservation.
Court held that the waters were reserved by the United States for the use of the
Crow Indians, that the right to the use of the water is appurtenant to the allottees'
lands, that when the land is leased or sold, the right to the use of the water goes
with it unless a contrary intent appears.

Lewis v. Hanson

227 P. 2d 70, 124 Mont. 492. (Sup. Ct. of Montana, 1951)

Suit by assignee of Indian allotment within Crow Reservation to determine water
rights in Dry Head Creek.
Court holds that the United States is a necessary party to the suit, and implies
that the assignee has a right to a "just and equal share of the waters of the
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reservation."
The Court says, in dicta, that "all the waters of the reservation streams were
reserved for beneficial uses upon the Reservation lands" as of the treaty date.

Merrill v. Bishop

74 Wyo. 305, 287 P. 2d 620 (Sup. Ct. of Wyo. , 1955)

Suit involving water rights of assignees of allotments within ceded portion of
Wind River Reservation.
Court held that the reserved water rights of the assignees had been terminated
when the U. S. Congress had ratified the Wyoming Constitution, which contained
no provision confirming Indian rights.
The Court confined its opinion to the rights of the assignees.

United States v. District Court in and for the County of Eagle

458 P. 2d 760 (Sup. Ct. of Colo. , 1969)

Original appeal of adjudication of Federal reserved water rights in state court.
Court held the McCarran Amendment applied, and the Federal reserved rights
could be adjudicated in state court.

State of New Mexico ex rel. Reynolds v. Lewis

88 NM 636, 545 P. 2d 1044 (Sup. Ct. of N. M. , 1976)

Supreme Court of New Mexico held that the Mescalero Apache Tribe, through
the United States, can properly be joined in a general stream adjudication in a
state court by virtue of the McCarran Amendment.
The Court found that the United States holds legal title or "owns" the Tribe's
reserved water rights, within the scope of the McCarran Amendment.

Mimbres Valley Irrigation Co. v. Salopek et al

564 P. 2d 615 (Sup. Ct. of N. M. , 1977)

In an action involving the reserved rights of the United States in the Gila National
Forest, the Supreme Court of New Mexico looked to the purposes for the initial
withdrawal of the National Forest to find the extent of the reserved water rights.
The Court found that such purposes did not include recreational uses, that such
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uses had been added as a purpose for the National Forests in 1960, and that the
reserved rights were therefore limited to the amounts necessary to insure favor-
able conditions of water flow and to furnish a continuous supply of timber.



v) Miscellaneous Decisions

Various departments and agencies of the federal govern-
ment issue Opinions reflecting their views on topics within
their areas of control. Such Opinions have precedential value
only within the department or agency which issues the Opinion.
These Opinions are not issued within the federal or state court
systems, but are illustrative of the Federal government's
position on the issues raised.
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v) MISCELLANEOUS DECISIONS

Applicability of Mineral Leasing Act to Executive Order Indian Reservations

34 Op. Atty. Gen. 171 (1924)

Harlan F. Stone's opinion on applicability of Mineral Leasing Act to Executive
Order Indian Reservations. Stone supports Indian right to water as incident of
occupancy "right to the hidden or latent resources of the land, such as minerals
or potential water power. "

Applicability to Indian Lands of Arizona Law Regulating Withdrawal of Ground
Water

61 Interior Dec. 209 (1953)

Opinion assumes Winters applies to groundwaters. Groundwater use on reser-
vations cannot be regulated by state law unless Congress specifically says so.
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Indian Reserved Water Rights Cases

Pending Before the Courts as of June 1, 1977
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PENDING CASES AS OF JUNE 1, 1977

City of Fallon v. Morton

Civ. No. R -74 -101 -BRT (D. Nev. , Filed 1974)

Action alleging that the implementation of Secretary of Interior's rules for
Newlands Reclamation Project constitutes major federal action requiring an
Environmental Impact Statement.

Colville Confederated Tribes v. Walton et al.

Civ. No. 3421 (E. D. , Wash. )

United States v. Walton

Civ. No. 3831 (E. D. Wash.)

Suits to enjoin water usage by non -Indians on non -Indian lands within the Colville
Indian Reservation.

Jicarilla Apache Tribe v. U.S.

Civ. No. 75 -742 -P (D. N. M. , Filed 1975)

Tribal action for an adjudication of the rights of the tribe, United States and
state defendants to impound or divert the waters of the Navajo River system
and its tributaries.

Los Coyotes Band of Mission Indiana v. Vista Irrigation District

No. 72 -273 -T (S. D. Calif. , Filed 1972)

Action claiming violation of Indian band's water rights in use of groundwater by
non -Indian Irrigation district.
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Northern Cheyenne Tribe v. Tongue River Water Users Association, et al.

No. CV-75-6 (Filed, 1975)

United States v. Tongue River Water Users Association, et al.

No. CV-75-20 (Filed, 1975)

Consolidated in District Court, Montana
Actions involving federal and Indian water rights in the Tongue River and Rosebud
C reek.

Pala Band of Mission Indians v. Escondido Mutual Water Co.

No. 72 -274 -S (S. D. Calif. , Filed 1972)

Suit arising from construction of dam and reservoir on tribal land resulting
in loss of water to tribe.

Papago Indian Tribe v. Pima Mining Co.

Cause No. CIV -75 -71 TUC JAW (D. Ariz. , Filed 1975)

Tribe seeks declaratory judgment as to its rights in surface and groundwaters
of the Upper Santa Cruz River Basin and damages for prior wrongful use within
the river basin.

Puget Sound Power and Light Co. , Before the Federal Power Commission

F.D.C. Project No. 2494

Petition by tribe to be joined in FPC hearing concerning hydroelectric project
infringing on tribe's treaty water rights.

Rincon Band of Mission Indians v. Escondido Mutual Water Co.

F.P.C. Project No. 176

FPC hearing in which Indians claim that FPC license to water company affecting
tribal water rights is legally and economically invalid.
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Salt River Pima -Maricopa Indian Community v. Salt River Project Agricultural
Improvement and Power District

Civ. No. 74- 285 -PHX -CAM (D. Ariz., Filed 1974)

Action for damages and a declaration that water projects within the reservation
are owned by the United States exclusively for tribe's benefits.

State of New Mexico ex. rel. Reynolds v. Aamadt et al.

Cause No. 6639 (D. New Mexico)

Action by Pueblos of San Ildefonso, Pojoaque, Nambe and Tesugue for water rights
in the Rio Pojoaque Stream system.
Joined with Abbott and Aragon on appeal as to nature of Pueblos' water rights.
Decided at 537 F. 2d 1102 (10th Civ., 1976). In New Mexico ex. rel. Reynolds v.
Aamadt Court found Winters rights and returned for adjudication of tribal water
rights.

State of New Mexico v. Abbott

Cause No. 7488 (D. , New Mexico)

Action for water rights of Santa Clara and San Juan Pueblos, in the Rio Santa
Cruz stream system.
Joined with Aragon and Aamadt on appeal as to nature of Pueblos' water rights.
Decided in New Mexico ex rel. Reynolds v. Aamadt, 537 F. 2d 1102 (10th Cir. ,
1976) Court found Winters rights and returned for adjudication of tribal water
rights.

State of New Mexico v. Abeyta

Cause No. 7896 (D. , New Mexico)

Action for water rights of Taos Pueblo in the Rio Pueblo de Taos stream system.

State of New Mexico v. Aragon

Cause No. 7941

Action for water rights of Pueblo de San Juan and Jicarilla Apache Tribe in the
Rio Chama stream system.



Joined with Abbott and Aamodt on appeal as to nature of Pueblo's water rights.
Decided in New Mexico ex rel. Reynolds v. Aamodt 537 F. 2d 1102 (10th Cir.
1976). Court found Winters rights and returned for adjudication of tribal water
rights.

State of New Mexico v. Lewis

Cause No. 20294 (New Mexico State District Court)

Action for adjudication of the Hondo River system and the Roswell Artesian
system by the Mescalero Apache Tribe.
Appealed to New Mexico Supreme Court on interlocutory appeal as to whether
tribe was properly before State Court under McCarran Amendment. N. M.
Supreme Court held it was. 545 p. 2d 1014, 88 N. M. 636 (1976)

State of New Mexico ex rel. Reynolds v. United States

Cause No. 75 -199 (D. New Mexico, Filed 1975)

Action by U.S. for Jicarilla Apache Tribe, Ute Mountain Ute Tribe and Navajo Tribe
for water rights in the San Juan stream system.
Case was removed to federal court, then remanded to state court on finding of
improper removal. New Mexico v. U.S. , 408 F. Supp. 1029 (D. , New Mexico 1975).

Truckee- Carson Irrigation District v. Secretary of Interior

Civ. No. R- 74- 34 -BRT (D. Nev. , Filed 1974)

Plaintiff seeks a judicial determination of its rights and duties under the rules
proclaimed for the Newlands Reclamation Project, and the legality of the notice of
termination by the U.S. of the 1926 contract.

United States v. Adair et al.

Civ. Action No. 75 -914 (D. Oregon, Filed 1975)

Action by U.S. for declaratory judgment to rights in the Williamsea River. The
United States is claiming as successor to the Klamath Indian Reservation, a
terminated reservation.
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United States v. Alpine Land and Reservoir Company

Civil No. D- 188 -BRT (D. , Nevada)

Action for irrigation water. Tribes are expected to intervene. (see opinion at
431 F. 2d 763)

United States v. Anderson, et al.

Civ. No. 3643 (E. D. Wash.)

Action alleging that tribe is entitled by federal reserved water rights doctrine to
injunctive relief to prevent stream water from dropping to a level which will
threaten tribal fishery enterprise.

United States v. Bel Bay Community and Water Association et al.

Civ. No. 303 -7102 (W. D. Wash. , Filed 1971)

State has issued permits on reservation which if exercised, would greatly increase
the liklihood of inducing the intrusion of salt water into the groundwater body.
Permits were issued to non - Indians on non -Indian land within the reservation.

United States v. Bighorn Low Line Canal, et al.

No. CV -75 -34 (D. Mont. , Filed 1975)

Action by U.S. for itself and the Crow Tribe to determine federal and Indian
rights to the waters on the Crow Reservation, primarily the Bighorn River Basin.

United States v. City of Tucson, et al.

Cause No. CIV 75 -39 TUC JAW (D. Ariz. , Filed 1975)

Papago Tribe seeks declaratory judgment as to its rights in surface and groundwaters
of the Upper Santa Cruz River Basin, and damages for prior wrongful use, within
the river basin.
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U.S. v. Truckee- Carson Irrigation District

Civ. No. R- 2987 -JBA (D. Nev.)

Suit seeks judicial allocation of Truckee River waters between State of Nevada
and United States.

Consolidated Cases of United States v. Vista Irrigation District and Escondido
Mutual Water Co.

Civ. No. 71 -251S (S. D. Calif.)

Consolidated actions involving protection of Indian Water rights in Southern
California from use and depletion by irrigation district and water company
serving non -Indians

Wopsock, et al. v. Frizzell et al.

Civ. No. C -75 -317 (C. D. Utah, Filed 1975)

Suit involving Central Utah Project. Plaintiff tribe contests validity of defferal
agreement which allowed initiation of construction of Central Utah Project
through alienation of tribe's water rights.
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1. Abrams, R. H. (1977) Implied Reservation of Water Rights in the
Aftermath of Cappaert v. United States. Environmental
Law Reporter 7:50043- 50055.

Expansion of the Federal reserved water rights to groundwater,
accomplished by the Cappaert decision, is the subject of this article.
Cappaert is critically examined on its historical, constitutional,
and legal bases, and its impact is assessed.

The section dealing with the difficulty of quantification
(pp. 50050 -50052) is concerned primarily with Indian reserved rights.
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The basis for Indian water rights (pages 24 -31) is discussed
briefly by James E. Goodhue, Staff Attorney, Office of the Solicitor,
U.S. Department of the Interior. Most of the questions and answers
following concern specific reclamation projects proposed for
Arizona which affected Indian tribes.

3. Beck, R. E. / Hart, J. L. (1974 -1975) The Nature and Extent of Rights
in Water in North Dakota. North Dakota Law Review
51:249 -314.

P. 301 -308: Overview of Indian water rights, with stress on
implications for North Dakota, the Missouri River, and North Dakota
groundwater.

The authors deal briefly with Winans, Winters, Conrad Investment
Co., Walker River Irr. Dist., Powers, Ahtanum Irr. Dist., and
Arizona v. California.

4. Beppler, T. 0. (1975) Water Laws, Procedural Inconsistencies and
Subsistence Issues in the Federal Reserved Water Rights
Doctrine. Land and Water Law Review 10:477 -487.
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Beppler's topic is the Akin decision in the 10th Circuit prior
to its decision by the Supreme Court. The Supreme Court reversed
the 10th Circuit finding that Indian water rights could be adjudicated
in state courts under the McCarran Amendment, so much of this article
is no longer relevant. The author recognizes the dual Federal water
right adjudication system produced by Eagle County and Akin in the
10th Circuit, one of the reasons the Supreme Court reversed Akin. The
author emphasizes that there may be a problem with administrative
determinations, as distinguished from judicial adjudications, as the
Eagle case includes only "complete stream adjudications" within the
scope of the McCarran Amendment.

Also discussed are legislative alternatives, including the Kiechel
Bill, which restricts the adjudication of federal reserved water
rights to federal district courts. The author recommends federal
legislative action which would provide for "quantification of federal
reserved water rights, procedural uniformity and just compensation for
the loss of present uses."

5. Berkman, R. / Viscusi, W. (1971) Damming the West: Ralph Nader's
Study Group Report on the Bureau of Reclamation,
p. 181 -240. Center for the Study of Responsive Law.

This article points to the federal government's errors of
commission and omission in its role as trustee for the Indian
tribes, with respect to litigation in early Winters doctrine cases,
the Pyramid Lake case, the Yellowtail Dam Project, and the San
Juan -Chama Project. The authors divide the United States misconduct
into intentional injustices, bureaucratic in- fighting, and institu-
tional injustices, those inherent in governmental administrative
procedure.

6. Bielefeld, A. E. (1969) Navigability in the Missouri River Basin.
Land and Water Law Review 4:97 -119.

Bielefeld examines the impact of a finding of navigability on
the relationship between state and federal government control of
waters, with specific reference to the Missouri River Basin west
of the 98th meridian. He also analyzes the entitlement of several
Indian tribes to Missouri River water and to the underlying stream
bed.
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7. Blaney, H. F. / Criddle, W. D. (1964 -1965) Determining Water
Requirements for Settling Water Disputes. Natural
Resources Journal 4:29 -41.

This non -legal article deals with the authors' formula for the
determination of consumptive water use on irrigated lands.

The Blaney -Criddle formula was used for the determination of
consumptive use and the potential water use of the Indian tribes
whose water rights were quantified in Arizona v. California.

The formula takes into account the number of daylight hours,
the length of the growing season, and the mean temperature during
the growing season, as evaluated against the requirements of
various crops.

As the consumptive use varies according to the crop grown,
a question is raised as to which crop is used to determine the
extent of the reserved water right.

8. Bloom, P. L. (1971) Indian "Paramount" Rights to Water Use. Rocky
Mountain Mineral Law Institute, Journal 16:669 -693.

This article stresses the implied intent of the U.S. Government
in reserving water for the reservations. Bloom feels Indian water
rights arise from those reservations by the U.S. and not from the
immemorial rights of the tribes. He attempts to refute Veeder's
article ( "Prior and Paramount Rights," 16 Rocky Mt. Min. L. Inst.
631) which takes the opposing view, that such rights are immemorial.
Bloom examines Winters and Arizona v. California from that perspective.
Particular attention is given to water rights in the Southwest and
their Spanish antecedents, in an attempt to illustrate that Winters
cannot be applied to all tribes without examination of the basis
for their claims in a court adjudication.

9. Bradshaw, D. S. (1968) Water in the Woods: The Reserved Rights
Doctrine and National Forestlands. Stanford Law Review
20:1187 -1204.

This article is concerned with the expansion of the Federal
reserved rights doctrine by the Arizona v. California decision.
The author examines the basis for Winters rights, their narrow
nature initially, and the leap made to include all Federal uses.
Quantification difficulties are illustrated by reference to the
treatment of Indian claims in Arizona v. California. The majority
of the article is devoted to the implications of Arizona v. Calif-
ornia on National Forest Service water policy.
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10. Campbell, S. M. (1974) A Proposal for the Quantification of Indian
Reserved Water Rights. Columbia Law Review 74:1299 -1321.

An examination of Indian water rights from the perspective of
indications as to amounts reserved. The author's conclusion is that
the case law provides only hazy guidelines, that those provided
are inadequate and unfair to the various competing interests,
including the Indian tribes.

She examines the various standards used to quantify Indian water
rights, and concludes that "present use and need" is the most
practical and defensible standard.

A number of collateral problems are presented, including per-
missible uses for Indian water, lease or sale of the water, changes
in nature and place of uses, and sources of Indian reserved water.

11. Carver, J., Jr. (1968) Federal Policy for Development of Western
Water. Rocky Mountain Mineral Law Institute, Journal
14:473 -499.

This article begins with an examination of the constitutional
basis for the Federal Government's control over water. "The
property clause supports the Winters Doctrine. Winters v. U.S.
affirmed the paramount power of the U.S. to reserve waters of a
non -navigable stream in a Territory in such a manner as to preclude
appropriation under state law after admission to the Union"
(p. 476). Federal policy in water management is treated, as well
as some specific issues of national water policy in the courts
and in the Congress, without any further reference to Indian water
rights.

12. Clyde, E. W. (1949) Legal Aspects of the Development of the
Colorado River. Utah Law Review 1:26 -59.

This article presents an Article -by- Article analysis of the
Colorado River Compact. The extent of Indian water rights is not
discussed. Only two Articles of the Compact are of significance
for Indian water rights:

Art. VII, which states that uses of U.S. agencies, instrumen-
talities or wards (Indians) will be charged against the allocated
share of the state in which the use is made, and

Art. XIX, which recognized rights of U.S. and includes the
rights and obligations of the U.S. to the Indian tribes.
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13. Clyde, E. W. (1959) Current Developments in Water Law. Northwestern
University Law Review 53:725 -748.

This article explores Federal power
with an emphasis on the virtues and need
and water rights.

P. 734: Short summary of rationale
vation of water rights.

over waters, generally,
for regulation of water

behind the implied reser-

14. Clyde, E. W. (1960) Present Conflicts on the Colorado River.
Rocky Mountain Law Review 32:534 -565.

On pages 557 -558, Indian water rights in the Colorado River
Basin are presented against a backdrop of Federal reserved rights,
generally. The Pelton Dam decision is examined, prior to the
treatment of Indian water rights, and it is with that focus that
Indian rights are treated. Clyde finds that the implied reser-
vation of water for'Indian reservations is much more easily supported
than for other Federal reservations.

15. Clyde, E. W. (1963 -1964) The Colorado River Decision - 1963.
Utah Law Review 8:299 -312.

This article contains only a paragraph (p. 306) stating that
the Supreme Court affirmed the Master's Report finding that the
U.S. reserved water, as well as land, when it created the Indian
reservations. This is the only mention of Indian water rights in
an article devoted to the analysis of the Arizona v. California
decision, and its implications.

16. Clyde, E. W. (1967) Indian Water Rights. In R. E. Clark, ed.,
Waters and Water Rights, Vol. 2, Chap. 10, p. 373 -399.
Allen Smith Co., Indianapolis, Indiana.

In this survey of Indian water law, Clyde's topics include:
Sources of Indian Water Rights, Quantity of Water Reserved for the
Indians, Dates of Indian Priorities, Water Subject to Indian Claims,
Superior Rights of the United States, and Alienation of Indian Rights.
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17. Clyde, E. W. (1975) Special Considerations Involving Indian Rights.
Natural Resources Lawyer 8:237 -252.

Clyde's stated intent "is to examine some of the problems left
in determining the extent and nature of the rights so reserved and
the desirability of having the rights adjudicated, and thus quantified."
He begins by examining the treaty right -property right distinction
(granted by U.S. versus reserved by tribes).

The problems with the lack of quantification are set forth;
Clyde proposes use of the "irrigable acreage" standard, or a stan-
dard "limited to that needed to develop Indian resources known to
exist when the water right was created." He asks what date is
"practiably irrigable" measured by, pointing out that technology has
changed those acreages drastically since the treaties were made.
In regard to legislative settlement of Indian water claims, he says,
"A statute endeavoring to define and limit those rights would be
only a legislative guess on a judicial issue ", and forsees due
process problems if they are limited or expanded. He opposes the
transfer of water rights and priority dates off reservation if it
will impair existing uses, feeling that place and use should be
fixed as well. Clyde feels that Indian water rights should not be

sold.

18. Cohen, F.S. (1945) Handbook of Federal Indian Law. U.S. Department

of the Interior, Office of the Solicitor. GPO,

Washington, D.C.

Cohen details Winters, Conrad Investment Co., and Walker River

Irr. Dist. (p. 316 -319) to illustrate the Winters doctrine.
He also sets out previous congressional legislation which

supports tribal water rights, either in protection of those rights,
or compensation for lost rights. The primary issues he examines
are tribal right versus state right in navigable waters, and the
extent of the reserved water right.

The rights of an individual Indian allottee to water is also
analyzed (p. 220 -221) with particular reference to Powers, McIntire,
Hibner, and Spear- Morgan Livestock Co.

19. Corker, C. E. (1957) Water Rights and Federalism: The Western Water
Rights Settlement Bill of 1957. California Law

Review 45:604 -637.

This article examines the Barrett Bill, the Congressional
response to the Pelton Dam decision and the power given the
Federal government by the Federal Power Act.
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20. Corker, C. E. (1972) Federal -State Relations in Water Rights
Adjudication and Administration. Rocky Mountain
Mineral Law Institute, Journal 17:579 -611.

Corker deals with Federal reserved water rights, with the
emphasis placed on other than Indian rights. He does not deal
with Indian rights other than to acknowledge their existence and
that they are different from other Federal reserved rights in that
they existed prior to the Arizona v. California decision in 1963.

21. Dellwo, R. D. (1971) Indian Water Rights: The Winters Doctrine
Updated. Gonzaga Law Review 6:215 -240.

This article emphasizes the effect of Winters rights on tribes
of the Northwest. Winters is examined in detail, with its
derivation from aboriginal rights and its riparian nature stressed.
Conrad and Walker are examined as extensions of Winters to cover
future water needs and to non -treaty reservations.

The Ahtanum case is dealt with extensively.
The holdings from Arizona v. California in regard to Indian

water rights are listed and cited as affirming the priority of
Indian water rights.

The author also treats Indian claims to lands bordering
waters, and in the beds of waters.

22. Estes, N. (1974) The Water Rights of Indian Tribes. U.S. Department
of Justice, Land and Natural Resources Division, Journal
12:189 -203.

This article traces Winters rights from their judicial creation
in 1908 to quantification in 1963 under Arizona v. California.
Estes touches upon the source of federal power to reserve waters
and explores possible consitutional bases. He concludes with a
discussion of related problems, specifically the status of water
rights on allotted lands and potential for protecting the quality
of Indian waters.

23. Fredericks, T. W. (1976) Indian Water Rights: A Contemporary Look
at Their Development and Their Future. In Manual of
Indian Law, p. H1-16. American Indian Lawyer Training
Program, Inc.

After briefly reviewing the Winters doctrine, this author
deals with the judicial requirements for securing water rights,
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by showing governmental intent to secure waters to the Indians

and the necessity of water for the purposes of the reservation.

He examines uses for which the water will be deemed reserved,

showing that agricultural uses are not necessarily the final measure.

Rights of assignees of allottees is also examined, with the author

concluding by approving the Hibner decision approach, which limits

the assignee to the amount of water in use at the time of the trans-

fer. The final section deals with joinder of parties, with the

author taking the view that a complete adjudication of a river

system is not necessary, is discriminatory in its costs, and

precludes effective relief for damaged tribes.

24. Gibson, M. M. (1976) Indian Claims in the Beds of Oklahoma Water-

courses. American Indian Law Review 4:83 -90.

This article examines land title rather than water title.

The principles and cases involved are not related to water

rights but rather to property rights.

25. Guadnola, J. C. (1970) Adjudication of Federal Reserved Water

Rights. University of Colorado Law Review 43:161 -172.

This article deals with the Colorado Supreme Court's decision

in the Eagle County case, without mentioning Indian water rights.

Federal reserved rights are considered, but the focus is primarily

on the McCarran Amendment, its legislative history and its practical

implications rather than on case law.

26. Hellewell, J. H. (1972) The McCarran Amendment, A Method of

Clarifying the Implied Reservation Doctrine. Land

and Water Law Review 7:587 -597.

This article examines the Eagle County cases. Indian water

rights are mentioned as the source of the Federal reserved

doctrine, and in the Arizona v. California context.
The author is primarily concerned with the difficulty of

adjudicating Federal reserved rights, and with the consequences of

quantification of those rights to the holders of private rights.

He points out that the Court held that a "river system"

adjudication need include only that part of a river system within

a particular state's jurisdiction. The Court failed to deal with

compensation of users damaged by the federal reserved rights,

quantification of those rights, and whether a state administrative

determination falls within the adjudication ambience of the

McCarran Amendment.
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27. Hickey, M. M. (1976) Application of the Winters Doctrine:
Quantification of the Madison Formation. South Dakota
Law Review 21:144 -159.

This comment examines the application of the Winters doctrine
to the groundwaters of the Madison Formation.

The author begins with an examination of Winters, Conrad
Invest. Co., Walker River Irrigation Dist., and Arizona v.
California, summarizing the settled areas, such as priority dates,
lands included within Winters, no need for beneficial uses, sources
of such waters, etc., and then focuses on the various methods of
determining quantity. He deals with the open -ended approach of
Winters, pointing out the uncertainity engendered; the present
uses and needs approach, which "unduly favors the non - Indian
appropriator and perpetuates the underdevelopment of the reser-
vations", and the irrigable acreage approach of Arizona v.
California.

The water rights of the Sioux Reservations overlying the
Madison Formation are analyzed by each quantification standard.
Hickey's conclusion is that the National Water Rights Procedure
Act, which proposes purchase of unused Indian reserved water rights,
should be adopted. He advocates sale to the Federal government
and to private concerns as well.

28. Hillhouse, R. A. (1968) Federal Reserved Water Doctrine; Application
to the Problem of Water for Oil Shale Development.
Land and Water Law Review 3:75 -102.

This article advances the thesis that the Federal reserved
rights doctrine can be used to supply water for oil shale
development, as most oil shale lies on Federal land.

The development of Federal reserved rights, from Winters to
Arizona v. California, is presented (p. 81 -92). Indian water
rights are mentioned only as part of the larger federal reserved
rights class.

29. Hillhouse, W. A., II (1971) Public Land Law Review Commission
Report: Ice Breaking in Reserved Waters. Natural
Resources Lawyer 4:368 -380.

This author criticizes the recommendations of the Public Land
Law Commission as they relate to federal reserved rights. Indian
water rights are dealt with primarily as part of that larger class
of federal reserved rights.
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He also criticizes the Commission for narrowing its focus beyond
the statutory restrictions of its Organic Act. In examining each
of the Commission's recommendations, Hillhouse sets out the problem
to be solved by each, and the probable result of each recommendation.
Regarding the compensation of users damaged by federal reserved
rights, he points out that a distinction needs to be drawn between
those affected by federal reservations, who were not on notice of
the implied reservations until 1963, and those affected by Indian
reservations, who had notice substantially before.

30. Israel, D. H. (1976) The Reemergence of Tribal Nationalism and its
Impact on Reservation Resource Development. Colorado

Law Review 47:617 -652.

This article examines the legal authority and mechanisms for
the assertion of tribal sovereignty over reservation resources,
comparing the roles of congress, the courts, and the executive
branch through federal administrative agencies. Israel points to a

growing trend in the case law strengthening tribal sovereignty
over resource development, but concludes that the future ultimately

depends upon Indian energy and diligence alone.

31. Kelly, D. G., Jr. (1975) Indian Title: The Rights of American
Natives in Lands They Have Occupied Since Time
Immemorial. Columbia Law Review 75:655 -686.

A good examination of Indian land title vis -a -vis the Federal

government.

32. Kiechel, W., Jr. (1973) Indian Water Rights. U.S. Department of
Justice, Land and Natural Resources Division, Journal
11(1 -2).

Mr. Kiechel defends the role of the U.S. Department of the
Interior in protecting Indian water rights, and lists cases being
prosecuted by Interior at the time the article was published.

He also argues against the implementation of the proposed
Water Commission Report which called for compensation by the
Federal Government to non - Indian users damaged by Indian water

claims.
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33. Kiechel, W., Jr. / Burke, K. J. (1973) Federal -State Relations in
Water Resources Adjudication and Administration: Integration
of Reserved Rights with Appropriative Rights. Rocky
Mountain Mineral Law Institute, Journal 18:531 -561.

This article begins with the premise that water rights acquired
pursuant to federal law should be integrated with those acquired
through state law.

The authors favor an administrative as opposed to a judicial
system for quantification and integration of these rights.

Colorado water law and administrative procedure is stressed as
a model in the latter part of the article. Indian water rights
are mentioned only as part of the larger class of federal reserved
rights.

34. Kiechel, W., Jr. / Green, M. (1976) Riparian Rights Revisited:
Legal Basis for Federal Instream Flow Rights. Natural
Resources Journal 16:969 -974.

The authors trace the riparian origins of federal reserved
water rights, with emphasis on Winters and Rio Grande Dam, to show
that the United States has a right to streamflow and in- stream
uses on streams running through its reserved lands.

They feel that streamflow is an incident of the land reservation,
no matter what quantity is reserved through the purposes of the
withdrawal.

35. King, D. B. (1959) Federal -State Relations in the Control of Water
Resources. University of Detroit Law Journal 37:1 -27.

A good examination of federal reserved rights as derived from
various constitutional provisions. The areas of conflict are
delineated, and a solution of Federal -state interaction is proposed.

36. Leaphart, W. (1972) Sale and Lease of Indian Water Rights.
Montana Law Review 33:266 -276.

This article begins with a review of Winters rights case
progression. In summary, Leaphart sets forth four "basic and
generally accepted propositions ":

1) The priority date is the date of the creation of the
reservation

2) Winters rights require no diversion or beneficial use
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3) Winters rights need not be created or exercised in
accordance with state law

4) The quantity is measured by the amount necessary to
fulfill the purposes of the reservation, both present
and future

Leaphart examines the cases and literature of transfer of Winters
rights off the reservations. His conclusion is that the issue

has not been decided. His recommendation is that leasing of water

be allowed, just as with minerals.

37. Loble, H. (1976) Interstate Water Compacts and Development (with
Emphasis on the Yellowstone River Compact): Federal

and Indian Rights and Claims. Rocky Mountain Mineral
Law Institute, Journal 21:777 -800.

The author identifies the extent of Winters rights of the
Northern Cheyenne Tribe, indicating the recent litigation undertaken

therefor. Loble notes that the United States has also filed in its

own right and on behalf of the Indians claiming an amount necessary

for present and future needs for agricultural, municipal, domestic

and stock -watering purposes. He points to similar actions filed

on behalf of the Crow Indians for waters exempted from operation

of the Yellowstone River Compact. The enormous potential of Indian

rights in combination with federal reserved rights demands that they

be quantified and included in viable interstate compacts.

38. McCallister, E. (1976) Water Rights: The McCarren [sic] Amendment
and Indian Tribes' Reserved Water Rights. American

Indian Law Review 4:303 -310.

McCallister deals with the effect of the Akin decision on the

adjudication of Indian reserved water rights in surface streams.
She begins with an examination of the legislative history of

the McCarran Amendment, and shows that the legislative intent was

to exclude Indian reserved rights from the McCarran Amendment. The

effect of the Akin decision, to give concurrent jurisdiction to

state and federal courts in adjudication of Indian reserved water

rights, is briefly examined for its practical implications, and the

decision itself, both majority and dissenting opinions, is presented

in an attempt to clarify its implications.
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39. McLaughlin, R. (1976) The Native American Challange - In Pursuit of
Tribal Sovereignty. Juris Doctor 6(9):51 -58.

After reviewing the Indian "Victory" in the Pyramid Lake Case,
McLaughlin warns that pressing demands under the Winters doctrine
will result in political pressure upon Congress to abrogate prior
treaty rights. The author then discusses the trusteeship in con -
nection with other resource rights and notes the growth of the Indian
bar as a means of enforcing the trusteeship.

40. MacMeekin, D. H. (1971) The Navajo Tribe's Water Rights in the
Colorado River Basin. Native American Rights Fund
Catalogue Service.

This article contains a brief review of Winters and other Indian
water rights cases, followed by a detailed analysis of the implications
of the Winters doctrine for the Navajo Reservation.

Practical problems, such as the determination of irrigable
acreage, are dealt with, and a strategy for gaining control of those
rights is proposed.

41. Marquez, R. A. (1976) New Mexico's National Forests and the Implied
Reservation Doctrine. Natural Resources Journal
16:975 -1002.

An article dealing with the federal implied reserved water
rights in National Forests. The author examines the impending
Mimbres Valley decision in depth. Indian water rights are mentioned
only as the basis for the doctrine of federal reserved rights.

42. Meyers, C. J. (1966) The Colorado River: The Reserved Rights
Doctrine. Stanford Law Review 19:1 -75.

Meyers views the federal "reserved rights" doctrine as broadened
by rather than born of Arizona v. California. After describing the
nature of Winters right in some detail, Meyers attempts to demonstrate
that the doctrine can logically have no theoretical basis in either a
riparian or appropriation system. He reads the purpose of Indian
Lands generally as compelling a conclusion that the U.S. had both
the power and intent to set aside waters upon the reservation of
lands. The author also feels the Arizona v. California "irrigable
acreage" standard could be limited solely to the lands at issue in
that case. He argues that since Indian water rights decisions
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are founded on an agricultural purpose and reserved non -Indian lands
may be devoted to other uses, the quantity allowed each should be
different. Any such non - Indian lands should not be allotted water
to support "resort areas" so that downstream users will be minimally
disrupted by uses of questionable relative value, the power of the
U.S. government notwithstanding.

43. Miller, G. E. (1956) Indians, Water and the Arid West.
Utah Law Review 5:495 -510

This article begins with a thorough and clear description of
the transition from common law riparianism in the arid West. Miller
sees the Winters quantity as related to the purpose of the reser-
vation, to implement government policy of making the Indian culture
an agrarian one. ". . . Present and future needs ", he argues, is
a specific amount when considered in light of the U.S. being granted
leave to seek a modification if and when Indian needs should rise
due to technology provided under Government stewardship.

Miller recognizes distinctions between public lands, reserved
lands, and Indian lands based on the government's objective in setting
aside the parcel. Under this theory, the government paramount right
is based on its initial purpose and should be construed as such
whenever quantified. Miller concludes, however, that federal non -
Indian reserved rights should be narrowly construed whatever the
purpose of the reservation, to minimize the disruptive effects on
other appropriators.

44. Mills, L.R. (1973) Federally Reserved Rights to Underground Water -
A Rising Question in the Arid West. Utah Law Review
18:43 -54.

Mills sets out the pattern of western water law as enactment of
state appropriation schemes following judicial construction of public
land entry laws which were disrupted by recognition of Indian
reserved rights and of federally- reserved non - Indian rights all to

the detriment of good faith prior appropriators. He argues that
groundwaters should not be subject to any reservation doctrine under
an appropriation system, because ownership of percolating water is
co- terminous with ownership of overlying lands and because hydrological
distinctions between ground- and surface waters require distinct
legal treatment.
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45. Mitchem, A. P. (1962) Federal -State Water Rights. Denver Bar
Association Dicta 39:1 -18.

This note uses Winters rights to demonstrate the existence
of Congressional and judicial recognition of a federal proprietary
interest in the waters of the west. Derived from this interest
is the power of the federal government to "reserve" future waters
without regard to rights vested under state law.

46. Moses, R. S. (1975) The Federal Reserved Rights Doctrine, from
1866 through Eagle County. Natural Resources Lawyer
8:221 -235.

. An overview of the Federal reserved rights doctrine, using the
constitutional basis for such rights as a starting point.

Indian reserved rights are dealt with on p. 230 -232. Moses
states that "Although they [Indian reserved rights] are usually
considered under the property clause, it would appear that they
have a more legitimate genesis out of the treaty power of the
United States."

Moses proposes that the Indian water rights be quantified on
the "irrigable acreage" standard, and then used and disposed of as
the tribes see fit.

47. Munro, J. (1956) The Pelton Case: Sixteen Years Later. Oregon Law
Review 36:221 -252

Munro begins by reading the Pelton decision as lodging in the
federal government an unquantified right to the flow of water in
non -navigable streams to which government land is riparian. He then
examines post -Pelton decisions in three categories: those cases
accepting Pelton's impact on property rights; those cases adopting
the "reserved" lands theory, Indian and non -Indian; those cases
following the Arizona v. California rationale.

Munro distinguishes Winters doctrine cases from Pelton on the
ground that reservation of Indian waters was for a narrow agricultural
purpose, an appropriative notion, while Pelton depended upon the mere
existence of reserved lands, grounded in riparian theory. He reads
the later Walker River case as limiting the Winters holding since
the quantity adopted in Walker River was based on perfected use, a
close -ended decree. But, Munro concludes, assuming either the
Winters or Walker River measures of Indian rights, neither is as
potentially disruptive upon rights vested under state law as the more
expansive Pelton riparian reservation doctrine.
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48. National Association of Attorneys General (1974) Legal Issues in
Indian Jurisdiction. Committee on the Office of
Attorney General, p. 21 -27.

This brief article traces the history of Indian Water Rights
from the pre -Winters era to the most recent recommendations of the
National Water Commission. It reaches issues of the nature of the
Winters right, the quantification problem, the transferability of
water rights, and the impact of the Eagle County Case.

49. Nickerson, S. (1974) The Indian Water Wars. Race Relations Reporter

5(9):12 -17.

This article is the first in a series of three presaging what
the author feels is an impending flood of litigation over Indian
water rights. After reviewing the Winters doctrine, Nickerson
examines the inadequacy of representation Indian interests have
received due to the federal government's conflict of interest. He

sets the stage for a later article on New Mexico v. Aamodt by
presenting the preparatory steps taken in that case by the Department

of Justice.

50. Nickerson, S. (1974) The Political Economics of Arizona Water.
Race Relations Reporter 5(17):15 -20.

Nickerson discusses the fate of the Ak -Chin Indians of Arizona
faced with dwindling groundwater supplies for their agricultural
needs and notes the potential impact of the Central Arizona Project
in this problem.

51. Nickerson, S. (1974) Pueblo Water: "The More Things Change, the More
They Stay the Same." Race Relations Reporter 5(13):13 -19.

This article reviews the political and factual background of the
New Mexico v. Aamodt case, which determined that Pueblos had reserved
water rights comparable to other Indian tribes.

The article was written before the case was decided and is more

an analysis of the practical situation surrounding the case than an

analysis of the case itself. The author shows the various competing
forces fighting for control of New Mexico's water supply, and
stresses the inadequacy of the Bureau of Indian Affairs' actions in
protecting New Mexico Indians' reserved water rights.
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52. Note (1960) Federal -State Conflicts Over the Control of Western
Waters. Columbia Law Review 60:967 -998.

This article deals with federal reserved rights generally,
examining the constitutional bases and case law for the various
classes of reserve rights. Indian reserved rights are treated
briefly under the Property Power. The author distinguishes between
cases decided on the basis of grants by the Indians versus cases
decided on the basis of grants from the United States, and points
out the Desert Land Act implications.

53. Note (1972) Toward a New System for the Resolution of Indian Resource
Claims. New York University Law Review 47:1107 -1149.

This note explains in depth the mechanisms by which the federal
government has tried and failed to protect and develop natural
resources on Indian lands pursuant to its fiduciary duties as trustee
of tribal holdings. The author sees Congress as the branch best
equipped and most likely to correct past abuses by the government.

Two categories of proposals for changes in these mechanisms
are set forth: those designed to improve the current procedures
and those which create a new federal agency charged solely with
responsibility for Indian affairs. Both types of changes are
premised upon remedying the poverty and political impotence of the
Indian. Some analysis of President Nixon's 1970 proposals is
included.

54. Note (1974) Adjudication of Indian and Federal Water Rights in the
Federal Courts. University of Colorado Law Review
46:555 -585.

This note explores the potential jurisdiction of state courts
to adjudicate and administer Indian reserved rights following the
Akin and Eagle County decisions. The author suggests that the
decisions leave room for an argument that the immunity to state
court jurisdiction surrendered by the McCarran Amendment may include
Indian reserved rights. He reaches this conclusion based upon the
Eagle County court's characterization of McCarran as an "all -
inclusive statute" with "no exceptions ". However, the "internal
affairs" doctrine of Worcester v. Georgia and Public Law 280 are
mentioned as bars to state court jurisdiction, but the author notes
that some state regulation may be allowed upon a state's compliance
with P.L. 280. The author concludes that limited state regulation
of Indian claims is desirable to the extent that it would reduce
interference with state administrative systems.
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55. Note (1974) Tribal Consent and the Lease of Indian Lands for
Federal Power Projects. Minnesota Law Review 59:385 -419.

This note deals with the infringement of tribal sovereignty
by federal agencies in the context of economically efficient
utilization of natural resources. It recommends tribal consent
subject to judicial review as a necessary and sufficient condition
to action by federal agencies regarding resources on Indian lands.
The note concludes that in -house conflicts of interest have resulted
in inadequate protection of Indian interests by the responsible
federal agencies.

The author includes a description of Indian transition from a
fully sovereign nation to a conquered people in possession of lands
solely as a matter of legislative grace, but suggests a recent
retrenchment to greater self -determination for the Indian people.
Accordingly, the courts must promote tribal sovereignty in the
absence of federal pre -emption. The extent of tribal sovereignty,
the note suggests, is a function of three variables: the character
of the adverse party, the status of the reservation, and the nature
of the right invoked. This note analyzes federal power project
licenses in terms of these factors and the policy favoring compre-
hensive national regulation of water resources. Issuance of licenses
should not be inconsistent with either the purpose of the reservation
or existing laws respecting tribal sovereignty, both of which
support the notion of requiring tribal consent.

56. Patterson, J. (1946) Extent of Indian Water Rights on Reservations
in the West. Rocky Mountain Law Review 18:427 -430.

This student note distinguishes those quantities available under
the Winters doctrine with those suggested by the Walker River case.
The latter standard, which considers the extent of prior uses in
determining what amount is "reasonably necessary ", is claimed by
Patterson to be the more resource efficient of the two.

57. Pelcyger, R. S. (1976) Indian Water Rights: Some Emerging Frontiers.
Rocky Mountain Mineral Law Institute, Journal 21:743 -775.

In a paper presented to the Institute's Annual Convocation,
Pelcyger argues that Indian mistrust of state courts and administra-
tive agencies is not historically based, but is founded on 20th
century experience, citing primarily recent fishery cases in which
the states have shown little respect for vested Indian rights. He

argues that state courts will continue in this direction if given
free reign, noting the treatment accorded Indian fishing rights where
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the federal government has given the states some dominion, as
distinguished from strict federal control over water use. Pelcyger
claims that states oppose quantification of Indian Winters rights
to allow establishment of justifiable reliance on water supplies
before final adjudication fixes appropriative rights.

With respect to state claims that the Winters doctrine has no
application to groundwater, Pelcyger notes the hydrologic inter-
relation between ground and surface waters and argues that no
reasonable governmental policy would distinguish between the two. He
then suggests several methods of coordinated surface and groundwater
management: requiring downstream users to utilize groundwater
while upstream users divert surface water; quantification based on
available amounts of both; a federal system based on California's
dual system precluding an overdraft of groundwater which would allow
use by junior appropriators during periods of non -use by Indians.

Pelcyger argues that recent decisions clearly establish the
supremacy of tribal law as to water uses except where Congress has
specifically pre -empted Indian control. State governments can have
limited control over non - Indian users within the reservation, to the
extent federal or tribal power has not been exercised and to the
extent that state regulations would not infringe on Indian laws.
Thus, he concludes, users of fee patented lands within reservations
rely at their own peril on available supplies.

58. Price, M. E. / Weatherford, G. D. (1976) Indian Water Rights in
Theory and Practice: Navajo Experience in the Colorado
River Basin. Law and Contemporary Problems 40:98 -131.

The subject of this article is the Navajo Tribe's attempts to
use its Winters rights in negotiating for the Navajo Generating
Station at Page, Arizona, and the Navajo Irrigation Project near
Farmington, New Mexico. The examination of Winters rights stresses
the intent of the original reservation as being determinative as to
the amount of water reserved.

The authors view the Navajo Generating Station as being an
example of poor bargaining of Winters rights for tangible benefits
to the tribe, and the Navajo Irrigation Project as an example of
good bargaining.

The politics of funding for the development of Indian water
resources is the underlying theme of this article.

59. Ranquist, H. A. (1972) The Effect of Changes in Place and Nature of
Use of Indian Rights to Water Reserved Under the Winters
Doctrine. Natural Resources Lawyer 5:34 -41.

The focus of this article may be simply stated: Assuming the
establishment of Indian water rights under the Winters doctrine, what
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may an Indian tribe do with the water? Conceding that the courts
have given no clear answer to this question, Ranquist suggests
that there is currently no body of law applicable to changes in use
of federally- reserved waters. He examines three potential solutions:
resolution under state law, declaration by the judiciary, and
adoption by Congress of a system of federal water law.

60. Ranquist, H. A. (1975) The Winters Doctrine and How it Grew: Federal
Reservation of Rights to the Use of Water. Brigham
Young University Law Review 1975:639 -724.

This lengthy article traces the complete history of the Winters
doctrine, from its historical setting in the arid west to its use
as the theoretical foundation for other types of federally- reserved
rights. Included are analyses of the nature and characteristics of
Winters rights , of application to other federal enclaves, and of
the roles of various branches of government over reserved water
rights. Ranquist discusses the impact of federal legislation on
state jurisdiction over reserved water claims. He suggests the need
for revision of current administrative machinery and makes a proposal
for federal administrative action to determine reserved water rights.

61. Sondheim, H. B. / Alexander, J. R. (1960) Federal Indian Water
Rights: A Retrogression to Quasi -Riparianism? Southern
California Law Review 34:1 -61.

The authors characterize Winters doctrine rights as a "quasi-
riparian" inroad upon the prior appropriation systems of the Western
states. Arguing that the purposes for the reservation of land and
water should control present and future entitlement, these authors
conclude that three circumstances must coincide before Winters
rights arise: the document creating or modifying the reservation must
evidence a purpose for the reservation which cannot be acheived
without water rights; personal participation by Indians in use of
waters for that purpose; geographic contiguity of waters claimed to
the lands reserved.

After setting out the "actual use" and "irrigable acreage"
measures for quantification, the authors arque that the former test
is preferable for both legal and practical reasons: consistency
with the reservation theory, fairness to present non - Indian users,
fairness to non - Indian planning future development, establishment of
greater certainty in quantification, and preservation of a scarce
resource. The article also argues that the latter measure is an
inappropriate test primarily because of the difficulties inherent
in developing a viable definition of an irrigable acre.
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Finally, with respect to transferability, the authors argue
that the "actual use" doctrine should be applied to permit transferred
use to the extent prior experience revealed actual application by
the transferor -Indians. An exception for greater quantities would
be made for resettled Indians included in the tribe for whom the
reservation was made.

62. Stinson, H. R. (1957) Western Interstate Water Compacts. California
Law Review 45:655 -664.

In this discussion (p. 662 particularly) of interstate water
compacts, the writer recoginzes the federal government's policy of
a blanket exemption of Indian rights from compact allocations. He
predicts that as water becomes more scarce, that policy will change
to allow for specific allocations to cover future developments.

63. Treisman, E. (1973) Indian Giving: The White Man Still Speaks with a
Lying Tongue. Harper's Magazine 246(1472):79 -84.

This article is concerned with a deferral agreement whereby
the Tesuque Pueblo in New Mexico agreed to allow their reserved
water rights to be used to supply a housing development. The author
examines the practical situation surrounding the agreement, stressing
the inadequacy of the B.I.A. measures to protect the Pueblo's
water rights, and the effect on the Tesuque Pueblo, namely, to halt
all irrigation on pueblo lands. A suit which had been instigated to
invalidate the agreement is also discussed. The author feels that
the B.I.A.'s lack of attention to Indian water rights is conscious,
rather than careless.

64. Trelease, F. J. (1957) Government Ownership and Trusteeship of
Water. California Law Review 45:638 -654.

Within a general philosophical examination of legal concepts
of ownership of water, Trelease briefly mentions Winters (p. 651-
652) as an example of state power to curtail federal obligations
not being considered as an alternative.
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65. Trelease, F. J. (1970) Water Resources on the Public Lands: PLLRC's
Solution to the Reservation Doctrine. Land and Water
Law Review 6:89 -122.

Trelease evaluates the recommendations of the Public Land Law
Review Commission report of 1970, dealing primarily with federally -
reserved water rights including Winters doctrine rights. He questions
the effectiveness of Congressional quantification of reserved rights,
suggesting that case -by -case adjudication would best balance the
competing interests. Concurring with the Commission's recommendation,
Trelease favors compensation to lessen the economic impact on the
users of federally- reserved waters. He recommends application of
federal or state law based upon the nature of the interest affected
and encourages federal -state communication to reconcile competing
objectives for the benefit of the entire nation.

66. U.S. Commission on Civil Rights (1973) The Southwest Indian Report.
Government Printing Office, Washington, D.C. 171p.

This article (p. 128 -141) suggests that the federal government
has failed in its responsibility as trustee of tribal water rights,
primarily because of conflicts of interest among its administrative
agencies. As a result, Indian tribes have been unable to obtain
an assessment of their water rights, which has delayed development
of Indian lands.

67. U.S. Department of Commerce (1974) Federal and State Indian Reservations
and Indian Trust Areas. New and revised edition. Government
Printing Office, Washington, D.C. 604 p.

A complete listing of U.S. and state Indian lands by state.
Each listing gives the location, tribe, tribal government address,
reservation's population, area, land status, along with a short
summary of the history, culture, government, economy, climate, and
facilities of the reservation.

68. U.S. Senate, 93rd Congress, 2d Session, Committee on Interior and
Insular Affairs (1974) Hearings on Indian Water Rights
before the Sub -Committee on Indian Affairs.

A report by the Sub- Committee on Indian Affairs on a hearing
which examined the various social, economic, and political aspects
of the Indian water rights issue, and more particularly, the water
rights issues of the Indian tribes in the southwestern United States.
The report consists of statements by southwestern tribal leaders, tribal
attorneys, national Indian leaders, and one consulting water resources
engineer.
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69. Veeder, W. H. (1964) Winters Doctrine Rights: Keystone of National
Programs for Western Land and Water Conservation and
Utilization. Montana Law Review 26:149 -172.

Veeder begins with a declaration of the basic principles which
form the Winters doctrine and explains how these principles are
equally applicable to other federal reservations. His analysis rests
upon ownership and control of water use rights being in the federal
sovereign from the time of cession either by foreign nations or the
aboriginal Indian owners.

Veeder then attempts to distinguish between Winters doctrine
rights and both riparian and appropriative rights, the latter
distinction turning primarily upon the necessity of physical acts of
diversion and application as prerequisite to existence of an appro-
priative right. He argues also that a quantity available for
"future use" is inconsistent with an appropriation system and that
Winters rights have a date of acquisition rather than a priority
date. Thus, he concludes, Indian rights are free of the constraints
of either system as imposed by state law. Finally, Veeder claims
that Winters doctrine rights are not limited to irrigation purposes,
but may be exercised for any purpose as Congress may deem appropriate.

70. Veeder, W. H. (1965) The Pelton Decision A Symbol --A Guaranty that the
Development and Conservation of our Nation's Resources
Will Keep Pace with our National Demands. Montana Law
Review 27:27 -45.

Veeder discusses the impact of the Pelton decision on water
conservation and utilization, suggesting the necessity of a federally-
reserved water right as the solution of Western water problems.
He examines the effect of Pelton on the Colorado, or pure appro-
priation, doctrine, and concludes that the ruling leaves to the
states only the decision whether to adopt appropriation or riparian
systems for its private water users. Veeder sees the federally
reserved right as crucial to preservation of Indian water rights under
the Winters doctrine.

71. Veeder, W. H. (1969) Federal Encroachment on Indian Water Rights and
the Impairment of Reservation Development. In U.S. Congress,
81st, 1st Session, Joint Economic Committee, Sub- Committee
on Economic Government, "Toward Economic Development for
Native American Communities," p. 460 -518.

This article sketches the extent of Winters rights, then shows
how those rights have been systematically denied, by examining in
detail the situations of the Yakima Indians on Ahtanum Creek, the
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Pyramid Lake Paiutes, and, in less detail, the Upper -Missouri

River Basin Tribes. The emphasis is on the practical significance
of the Department of the Interior's conflict of interest in having
the Bureau of Reclamation and Bureau of Indian Affairs under one
roof.

72. Veeder, W. H. (1970) Indian Prior and Paramount Rights to the Use
of Water. Rocky Mountain Mineral Law Institute, Journal
16:631 -668.

Veeder's analysis of paramount Indian rights begins with a
history of Indian water use in the west dating to 800 B.C.
Following the American Revolution, the ward /guardian relation arose
out of the policy to establish the Indians as distinct political
entities, possessed of all powers of a sovereign state, subject
only to Congressional limitation. Veeder finds four constitutional
provisions establishing the federal relationship with the Indians:
the Supremacy Clause, executive treaty power, commerce clause, and

the property clause. He argues that the Indian tribes have immemorial
water use rights, having reserved that interest from the cession of

lands to the United States.
Inherent in the real property nature, the water right is

transferable and may be exercised for any beneficial use. Its

quantity, Veeder argues, is sufficient for present and future needs
and should be measured by the "irrigable acreage" standard. Winters

rights extend to all sources, including springs and groundwaters
where these represent the source of supply. Veeder characterized
the Indian water right as "the difference between life and death"
and as "the catalyst of all economic devleopment" upon Indian lands.

The competition for water in the west, Veeder argues, demands
immediate quantification, in fairness to all parties. He notes that

the federal government's internal conflicts have precluded an even-
handed adjudication of Indian rights.

73. Veeder, W. H. (1971) Indian Water Rights and Reservation Development.
In A. M. Josephy, Jr., ed., Red Power; the American
Indians' Fight for Freedom, p. 189 -195. American Heritage

Press, New York, 259 p.

This article consists of the Summary, Conclusion and Recommenda-
tions of Veeder's article "Federal Encroachment on Indian Water
Rights and the Impairment of Reservation Development ", cited above
(Veeder, 1969).

It is an excellent summary of the practical problems the Indians

have encountered in their attempts to use their water rights, along

with some constructive suggestions for improving the situation.



-138-

74. Veeder, W. H. (1971) Indian Water Rights in the Upper Missouri
River Basin. North Dakota Law Review 48 :617 -638.

Veeder reads the Winters doctrine to be "based on simplistic
principles of real property law" and the critical importance of
water to survival in the arid west. He views Upper Missouri Basin
Indians as owners of paramount rights based upon aboriginal title,
having reserved such water at the time of cession of the lands to
the United States. As such Indian uses are not limited to irrigation
purposes and may be expanded to include such future needs as may be
reasonably necessary to make the reservations habitable, Veeder
argues that transferability of these rights may be premised upon
principles similar to those underlying the reservation doctrine
itself.

He notes, but does not discuss, the fact that different legal
implications may attach to tribal lands whose title derives from
an act of the U.S. government rather than from aboriginal claims.
Veeder argues that paramount Indian rights extend to constraints
upon appropriators from upstream tributaries as well as from the
mainstream itself. Finally, he notes that the most consistent
violator of tribal rights has been the United States itself, acting
through a Department of Interior replete with conflicts of interest.

75. Veeder, W. H. (1973) Indian Water Rights and the National Water
Commission. Civil Rights Digest 6(1):28 -33.

Veeder analyzes the National Water Commission's Water Policies
for the Future and concludes that pursuant to this report, Indian
rights would be deprived to the extent not exercised prior to 1963,
with the remainder to be allocated to other federal non -Indian
projects. He discusses the impact of restricting Indian rights to
present uses and looks at the potential for leasing quantities to
which the tribes are entitled, but do not use. Veeder points out
the conflict of interest which the Secretary of the Interior faces
in dealing with tribal water rights.

76. Veeder, W. H. (1974) Indian Prior and Paramount Rights Versus State
Rights. North Dakota Law Review 51:107 -136.

Veeder relates in detail the historical nature of the relation-
ship between the Indian tribes, the several states and the United
States. He argues that immunity of Indian lands from state law is
based upon the language of the U.S. Constitution, a line of cases
beginning with Worcester v. Georgia, the disclaimers imposed as
conditions of statehood, the treaties surrounding cession and reservation
of Indian lands, and the trust obligations of the federal government.
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Veeder argues also that these considerations also form the basis of
Indian rights which may exist as against the federal government,
as well. He claims finally that a state's declaration of public
ownership of waters could not include Indian reserved waters, by
virtue of disclaimer upon admission to statehood.

77. Veeder, W. H. (1976) Confiscation of Indian Water Rights in the Upper
Missouri River Basin. South Dakota Law Review 21:282 -309.

Veeder attacks the proposed sale of water by the Bureau of
Reclamation for its Industrial Water Marketing program as illegal
because: 1) the legislation enabling marketing of waters by the
Secretary of the Interior prohibits sales which adversely affect
vested rights, 2) as trustee, the U.S. cannot market water in
violation of its fiduciary duties to the trust beneficiaries.

His theory is that the government may market water only if
condemned for that purpose; therefore, sale for any other purpose
is ultra vires the Bureau's power.

78. Veeder, W. H. (1976) Water Rights in the Coal Fields of the Yellow-
stone River Basin. Law and Contemporary Problems
40:77 -96.

Veeder's topic is the use of Indian water rights for coal
development in the Yellowstone River Basin. The article begins with
an examination of the development of the prior appropriation doctrine,
and the clash between federal and state interests. Veeder's exam-
ination of Indian water rights stresses the distinctions between
Indian rights and other federal reserved rights, in particular the
idea of a reservation of the water by the Indians from their grant
to the United States, as opposed to the principle of a grant by
the United States to the Indians.

Against that backdrop, he examines the attempts by the federal
government to appropriate Indian water for coal development in
Montana and Wyoming, and urges limitations on such federal actions
without compensation to the Indians holding title to the waters.

79. Wardlow, R. A. (1975) Irrigable Acres Doctrine. Natural Resources

Journal 15:375 -384.

Wardlow distinguishes Winters from Arizona v. California on the
grounds that the conceptual basis underlying the former was a reser-
vation of water rights bz the Indians while the latter rests on a
reservation by the United States for the Indians. The second theory,
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she claims, gives the Indian entitlement a doctrinal identity with
federal non - Indian reserved rights.

The note reviews and analyzes possible standards for quantifica-
tion of the Winters rights, including, "reasonably necessary ",
"past experience ", "variable needs ", "highest and best use ",
"all water on the reservation ", and "irrigable acres ". Wardlow
concludes that the standard applied should be that best adapted to
the factual context, with the implications of each considered. At
a minimum, however, each tribe would be entitled to all waters
arising on the reservation.

80. Warner, D. R. (1969) Federal Reserved Water Rights and Their
Relationship to Appropriative Rights in the Western
States. Rocky Mountain Mineral Law Institute, Journal
15:399 -420.

In assessing the Winters doctrine as the cornerstone of other
federal reserved rights, Warner begins from the premise that title
to all lands initially derives from the United States. Absent
Congressional action, he claims, a state cannot destroy the rights
of the U.S. in the flow of waters to government property. The
Desert Land Act represents such Congressional action, but is
limited to the extent that ambiguities will be strictly construed
against expansion of state jurisdiction. The author examines the
priority, quantum and nature of uses for federal reserved rights
in terms of the Winters case and its progeny.

81. Weatherford, G. D. / Jacoby, G. C. (1975) Impact of Energy Development
on the Law of the Colorado River. Natural Resources
Journal 15:171 -213.

The Authors note the existence of Winters rights in a broad
discussion on the role of Colorado River water in energy develop-
ment, particularly as regards the need for quantification to provide
certainty for energy -related development interests. Mention is
also made of potential acquisition of Indian water rights for
energy development, raising the transferability question.

82. Weatherspoon, S. B. (1977) Indian Water Rights - How the West was
Un -Won. Southern Arizona Environmental Council, Tucson,
Bulletin 6(3):3 -5.

This article begins with a succinct presentation of the historical
background of Indian water rights, in the context of the politics of
the conquest of the western United States.
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Weatherspoon then deals with Winters, Arizona v. California, and
Cappaert, more with the situations of each case and their implications
than with the legal intricacies involved.

United States v. City of Tucson, a pending Indian water rights
case involving the Papago Indians and the City of Tucson's water
supply, is described, as is the Kennedy Bill to settle the water
rights claims of the five Central Arizona tribes around Phoenix.

83. Weil, S. C. (1911) Water Rights in the Western States. 3d ed.
Bancroft -Whitney Co., San Francisco

Waters on military and Indian reservations are discussed in
V.1, p. 238 -241.

Weil discusses the state of the law shortly after Winters,
at a time when it was unclear whether state law or federal law
governed such reserves.

He describes the Indian water right as that which a riparian
proprietor would have under the California doctrine. He states
that Winters is based on the California theory of the proprietary
rights of the U.S. in the public domain.

84. Western States Water Council (1976) Report on Indian Water
Rights Cases in the Eleven Western States. Council,
Salt Lake City, Utah.

A report on all pending Indian water rights litigation, as of
October 1975, in the eleven westernmost states, by state.

The text consists of replies to questionnaires sent to the
governments of the states, as well as relevant sections from the
Westwide Study Report on Critical Problems Facing the Eleven
Western States, also prepared by the Western States Water Council.

85. Wheatley, C. F., Jr. (1969) Study of the Development, Management
and Use of Water Resources on the Public Lands. Public
Land Law Review Commission, Study Report 7.

Indian reserved water rights are examined in detail, as the
basis for the federal reserved water rights which are the study's
main concern. The Pelton Dam case is shown to be the beginning
of the federal reserved rights doctrine, and the progress and
expansion of the doctrine through Arizona v. California is
presented in depth. The examination of the Master's Report,
and the limitations placed on the precedential value of that
report's findings is excellent.
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86. Wilkinson, G. A. (1976) Indian Control and Use of Water for Mineral
Development. In Institute of Indian Land Development: Oil,
Gas, and other Minerals, p. 9/1 -23. Rocky Mountain
Mineral Law Foundation.

Wilkinson begins his article with a general reviéw of Indian
water rights, taking the position that Indian water rights are
waters reserved by the Indians, an extension of their aboriginal
rights, and therefore have priority over all other rights. He
examines the various standards used to quantify those rights, turning
next to the forms of the article, use of Indian reserved water for
mineral development. The author feels that mineral development
clearly falls within the uses for which the waters were originally
reserved.

The remainder of the article is concerned with tribal administra-
tion of water resources, and the practical considerations involved
in mineral resource development on Indian reservations.

87. Young, R. T. L. (1972) Interagency Conflicts of Interest: The Peril
to Indian Water Rights. Law and the Social Order
1972:313 -328.

This note deals with interagency conflicts of interest which
have resulted in the federal government's abdication of its proper
role as trustee for the Indian tribes. Young argues that "the
twentieth century massacre of the red men" has resulted from
compromise of Indian claims to the public interest. He examines
this conflict as it has affected Indian rights in the Pyramid
Lake case, the Arizona v. California decision, and the Eagle County
cases. Notably in the Eagle County case, the author sees a great
threat to Indian rights if state courts are permitted to deal with
federally- reserved rights.

Young suggests a restructuring of administrative procedures to
create a separate federal agency concerned solely with the needs of
Indian peoples. He endorses the Indian Trust Council Authority
Act, or, in the alternative, abolition of the B.I.A. with retained
counsel paid for by the federal government.
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