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Open Arms or Closed Doors: A Critical Review of the United States' Approach to 
Immigrant Rights 

Abstract: 

Amanda Dalmendray 
University of Arizona; Honors Capstone Thesis 

May 2,2012 

This paper explores the validity of three predominant legal reasons for precluding 
immigrants from holding legal rights in the U.S. The primary hypothesis examined through both 
a literature review and empirical research is that the wording within the Constitution does not 
afford legal rights to all persons within the United States. Another legal reason that has emerged 
in discussions of immigrant rights is that the framers did not intend immigrants to share the same 
rights as citizens. Examination of this hypothesis requires a discussion of original intent as a lens 
through which lawmakers interpret the language within the Constitution. Perhaps among the 
most contentious arguments for denying immigrants rights is the argument that state government 
has a fiscal responsibility to its citizens and, thusly, the power to regulate immigration. At the 
center of this contention is whether the authority over immigration policy rests with state or 
federal government. To evaluate these hypotheses, a case study approach combined with 
historical analysis of United States Supreme Court precedent and language in the U.S. 
Constitution is used. The conclusion drawn is that both the courts and legislative bodies should 
reassess the constitutionality of laws and judicial decisions that withhold legal personhood from 
immigrants. 

Section I: Introduction 

The question of whether or not there is an innate "right" to immigrate has plagued all 
levels of government in the United States, as well as created tension in international relations, 
over the history of the nation. A clear answer to this question remains elusive; yet the existence 
of many restrictions on immigration suggests some lawmakers do not believe such rights should 
be awarded. These restrictions have primarily addressed immigrants' rights once they enter and 
reside in the United States and have been enacted by municipal, state, and federal governments. 
Beyond what are considered the traditional lawmaking bodies, the United States Supreme Court 
(U.S.S.C.) has also been instrumental in delineating the rights of immigrants. As a standard rule, 
the Supreme Court through its decisions, in the same fashion as the legislatures, has limited the 
rights of immigrants, especially undocumented immigrants. In cases regarding employment, a 
key topic in immigration law, Supreme Court limitations on immigrants' rights have generally 
either (1) removed or reduced remedies for employment grievances or (2) upheld stricter state 
immigration laws. Over the past ten years, the courts at both the state and federal levels have 
systematically limited immigrants' rights by treating immigrants' constitutional rights separately 
from citizens' constitutional rights. History has demonstrated "separate but equal" jurisprudence 
not only violates the U.S. Constitution but also creates hostility; yet immigrants and 
undocumented persons living in the United States are treated separately and, as a result, the 
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rights of these persons have been denied. l The original intent of the Framers of the U.S. 
Constitution conveyed through the language in the U.S. Constitution, and subsequent rulings of 
the U.S. S.C., demonstrate that constitutional rights are guaranteed to all persons residing within 
the boundaries of the United States, vis-a-vis the Fifth and Fourteenth Amendments of the U.S. 
Constitution. Hence, as federal immigration restrictions continue to be considered legally 
enforceable and constitutionally valid, and the dockets of federal courts are inundated with 
challenges to state regulations, immigrants have been denied the fundamental rights of life, 
liberty, and due process which are afforded to them in the Constitution. 

Section II: Brief Overview of Employment Cases Limiting Immigrant Rights 

Before any discussion of the constitutional framework that secures immigrant rights, first 
the actual denials of liberty that have afflicted both authorized and unauthorized immigrants 
must be addressed. The Supreme Court, through precedent, has provided the most 
comprehensive overview of immigrant rights in the United States and, accordingly, the 
discussion of the general history of immigrant rights will begin with a focus on select past 
Supreme Court decisions. In the interest of brevity and in an attempt to provide a working 
understanding of the generallirnitations of rights afforded to immigrants, only the more 
pervasive and landmark decisions over the past century regarding immigration will be discussed 
in this section. 

There is little argument that one of the more remarkable early attempts made by the U.S. 
Supreme Court to determine the applicability of rights to immigrants occurred in the cases 
termed the "Chinese Exclusion cases" in the late 1800's. In these cases, the Court affirmed the 
United States' right to regulate the inclusion and exclusion of certain foreign persons from the 
United States' territory, in the interest of its "independence".2 Following this case, and especially 
relevant in the era of Chinese Exclusion, the Court further confirmed the right of Congress to 
regulate any affair regarding immigrants or other "undesirable persons".3 In the 1920's, an era 
recognized as harboring a great deal of anti-alien sentiment, the Court, although acknowledging 
the necessity of the extension of constitutional rights to immigrants, set precedent that aliens 
could be subjected to different treatment than citizens or other persons under the United States' 
Constitution.4 The Court has consistently, although in a limited nature, subsequently upheld 
immigrant workers' protections against state laws which seek to deny them, although not going 
so far as to guarantee these rights.5 This is particularly evident when viewed from a historical 
perspective, beginning in the early 1900's. 

1 Brown v. Board of Education, 347 U.S. 483 (1954); A.D. Biettel, "Some Effects of the "Separate but 
Equal Doctrine of Education"", The Journal of Negro Education 20, no. 2 (1951), 143-146. 

2 Chinese Exclusion Case, 130 U.S. 581 (1889): 603-604; Leonard Dinnerstein, "The Supreme Court and 
the Rights of Aliens", The American Political Science Association and American Historical Association. (1985), 3. 

3 Wong Wing v. United States, 163 U.S. 22 (1896),237; See also Dinnerstein, Rights of Aliens, supra note 2, 
4. 

4 Dinnerstein, The Rights of Aliens, supra note 2, 6-7; Clarke v. Deckenbach, 274 U.S. 392 (1927), 396. 
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The first recognized era of judicial intervention in immigration policy, from the 1930' s-
1980's, was characterized by a series of decisions fluctuating between limiting all federal and 
state attempts to restrict immigrant rights, to accepting almost any "legitimate state interest" to 
justifY restrictions on immigrants' rights.6 Beyond this era and until the present, the court system, 
notably the Supreme Court has been the producer of several seemingly conflicting decisions. 
Perhaps most notable is the precedent set in Plyer v. Doe (1982), in which the immigrants' 
rights' cause triumphed with a decision by the Court that extended sweeping protections to the 
children of undocumented immigrants.7 However, several recent employment cases, although 
recognizing the rights of immigrants to work, have set several restrictions on the legal recourse 
available to undocumented immigrants, namely Hofftnan Plastic Incorporated v. NLRB (2002).8 
This case, among others, begs the question of whether or not undocumented immigrants have a 
right to work, and therefore the right to the pursuit of happiness in this country. In summary, 
judicial involvement, especially by the U.S.S.C. has not provided a clear answer to the question 
of innate rights to immigrants but instead has seemingly limited these rights, undermining 
immigrants' pursuit of happiness. The pervasiveness of judicial inconsistency over immigration 
is what brings the language of the Constitution to the forefront of this discussion. In an effort to 
discover what the Constitution actually says about immigrant rights and what the intended 
meaning of the words of the Constitution actually were, the original intent of the Framers must 
be examined. 

Section III: Original Intent in Interpreting the U.S. Constitution 

The Founders of the U.S. Constitution, in affording rights, explicitly avoid any reference 
to differing rights between "legal" and "illegal" entrants into the United States. However, the 
applicability of the United States' Constitution to immigrants remains one of the primary issues 
surrounding immigrant rights, especially undocumented immigrants, in the United States. Many 
of the state laws that have limited immigrant rights have posited that the Constitution does not 
apply equally to undocumented immigrants as it does to citizens. However, the Constitution at 
the time it was ratified was intended to apply to all people within the boundaries of the U.S.9 As 
such, the Constitution extends basic rights, including, vis-a-vis the 5th and 14th Amendments, 
equal protection and the right to due process of law, to all people residing in the United States, 
not only citizens. In considering the Framers' intent, first a basic discussion of how "intent" is 
determined is employed. 

The textualist approach, through which the original intent of the Constitution will be 
evaluated for the present purposes, refers to a strict adherence to the terminology, word for word, 

5 Takahashi v. Fish and Game Commission,334 U.S. 410 (1948): 418-419; Dinnerstein, The Rights of 
Aliens, supra note 2, 7. 

6 Dinnerstein, The Rights of Aliens, supra note 2, 7. 

7 Phyler v. Doe, 457 U.S. 202 (1982). 

8 Hoffman Plastic lncorporatedv. NLRB, 535 U.S. 137 (2002). 

9 "About the ACLU's Immigrants' Rights Project". http://www.aclu.org/immigrants-rights/about-aclus

immigrants-rights-project; Robert Longley, "Do Illegal Aliens Have Rights? The Constitution has Ruled They Do". 

http://usgovinfo.about.com/odlrightsandfreedoms/alillegalrights.htm. 
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within the Constitution. Although there is no authoritative certainty of original intent necessarily 
embedded in the approach oftextualism, the United States Supreme Court has often used this 
approach when documents are vague and applicability relies upon the meaning of the terms 
used. \0 However, it is prudent, indeed necessary, to discuss the implications of a generalized, 
textualist interpretation of the United States' Constitution. Many of the structural integrities of 
the United States' Constitution are premised on the fact the Constitution itself is changeable, 
thereby offering uncertainty to the Framers' import of "intent". I I Many provisions of the 
Constitution, then, are not intended to be reviewed from a textualist standpoint. Rather, as has 
been relied upon in many critical judicial decisions, the purpose of "original intent" is for a judge 
to rely upon the reasonable and legal meaning of the words in the Constitution to "employ ... the 
artificial reasoning and judgment of law". 12 An in-depth textual analysis of the words used by the 
Framers in the United States' Constitution provides many key indicators of the Framers' intent in 
the language chosen. However, in the absence of certainty in textual interpretations, several 
Supreme Court cases addressing the applicability of the Constitution must serve as supplemental 
indicators of the applicability of the Constitution in the modem legal setting. The proceeding 
sections will begin with a textualist interpretation of the Constitution, arguing that the absence of 
the term "citizen" in many, if not most, of the rights delegated to persons in the United States' 
Constitution precludes citizenship as a necessary requisite of the afforded rights. Further, this 
section will argue that in the distinctions made between "citizens" and "persons", it is abundantly 
clear the Founders had a necessary understanding of the difference between these two entities 
and chose to afford rights to all persons, regardless of citizenship. To supplement and clarifY this 
textual analysis, a discussion of the Supreme Court's interpretation of the rights of non-citizens 
in three landmark decisions will also be included. 

Section IV: Empirical Analysis of the Language of the Original U.S. Constitution 

To determine the applicability ofthe U.S. Constitution to non-citizens, it is necessary to 
first look at the language within the original text of the Constitution. In modem discourse about 
the legal rights of citizens and non-citizens, the Constitution is often recognized as applying only 
to citizens of the United States. This interpretation overlooks, if not willfully ignores, the actual 
terminology of the Constitution in regards to this matter. The term "persons" (which is to be 
equivocated to "noncitizens" for the purpose of this analysis) and "citizens" (which is taken to 
refer to natural born or naturalized citizens) both appear in the original text of the Constitution. 
This distinction is not arbitrary. Each of these terms, by virtue of their use, can be taken to refer 
to different entities. Notably, even the preamble to the Constitution, which begins with "We the 
People" (emphasis added) and not "We the Citizens" (emphasis added), serves as an indication 
of the distinction between the terms. In the text of the Constitution, the first appearance of the 
term "citizens" occurs in Article I § 2 and Article I § 3 in reference to the eligibility requirements 
of persons seeking to become a United States' Representative or Senator. This usage of the term 

10 John F. Manning, "Textualism and Legislative Intent", Virginia Law Review 91, no. 2 (2005),419. 

II U.S. Const. art V. 

12 H. Jefferson Powell, "The Original Understanding of Original Intent", Harvard Law Review, 98, no. 5 
(1985), 896. 



provides the first context for the delineation of the term as a separate term than that of "citizen", 
with representatives to be "persons" who are also "citizens". Article I § 9 again distinguishes 
"persons" as non-citizens when referencing Congress' inability to prohibit migration, although 
this text refers only to a specific time limitation imposed for practical reasons by the original 
Constitution. 13 The next appearance of the term is in Article II § 1, again in reference to the 
requirements for a person to hold office in the United States, specifically the office of President. 

5 

This use of the distinct terms of "person" and "citizen", in the eligibility requirements of 
the Senate and House of Representatives, formalizes an intended definitional separation between 
the two terms. The word "Citizen" appears several times in Article III in reference to the 
establishment of the jurisdiction of the Supreme Court. The Constitution extends the jurisdiction 
of the Supreme Court not only to citizens, but also to "subjects" and "citizens" of foreign 
nations. I This use of the term acts as another instance, and one of the few found in the original 
text of the Constitution, in which there is a clear distinction made between "citizens" and 
"persons", with "persons" referring directly to noncitizens. It is evident from the lack of 
interchangeability in the use of the terms "person" and "citizen" that the Constitution was written 
such that the term "person" is not exclusive to nor contingent upon citizenship. Instead, the terms 
"persons" and "citizens" encompass foreigners, both of residential status and to those subject to 
the laws and rules of another country, respectably. 

Article IV § 2 contains the last use of the term "citizens" in the original text of the 
Constitution and establishes the immunities and privileges of the citizens to each respective 
State. This Article also defmes a fugitive as a "person" escaping one state to flee to another and 
imposes the duty upon the States to return said "person" to the State from which he or she fled. 
This use of the word "personls" again delineates the purposeful distinction that the Founders 
intended for the word to have from the word "citizens". Although this particular provision was 
amended through the Fourteenth Amendment, as will be discussed later, the term "persons" has 
continued to hold its distinction from the term "citizens" in constitutional matters. 15 In the 
original text of the Constitution, it is clear that there was a willful distinction between the terms 
"citizen" and "person", a distinction that cannot be overlooked in the application of rights held 
therein. The United States' constitutional history also harbors this same commitment to the 
applicability of rights to all persons residing within its borders, as apparent in the amendments to 
the Constitution. 

13 U.S. Const. art. I, § 9, cl. 1 reads: "The Migration or Importation of such Persons as any of the States 
now existing shall think proper to admit, shall not be prohibited by the Congress prior to the Year one thousand 
eight hundred and eight". 

14 U.S. Const. art III, § I, cl. I. 

15 U.S. Const., amend. XIV, § 2, cl. I. 
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Section V: Empirical Analysis ofthe Language of Constitutional Amendments 

The language of the amendments to the Constitution adheres to the same terminology as 
the language of the original Constitution. Like the Constitution as originally ratified, the 
amendments to the Constitution refer to "citizens" and "persons" as different entities, generally 
extending rights to "persons". Although almost every amendment to the Constitution contains 
the term "person", the Fourteenth Amendment is particularly important to this analysis. The 
Fourteenth Amendment, which has been referenced in several, if not most, of the Supreme Court 
cases involving immigrants, states: 

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are 
citizens ofthe United States and of the State wherein they reside. No State shall make or enforce 
any law which shall abridge the privileges or immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty, or property, without due process of law; nor 
deny to any person within its jurisdiction the equal protection of the laws (emphasis added). 16 

This distinction between citizens and persons in this amendment again mirrors the distinction 
made in the original text of the Constitution. By stating that "persons" can become "naturalized" 
the Fourteenth Amendment suggests the necessity of differentiation between the two terms. 
Further, the amendment reads that no state shall "deprive any person of life liberty and property" 
(emphasis added). Even with the distinction between "person" and "citizen" clearly stated at the 
beginning of the amendment, the language still guarantees the rights of all persons, arguably, 
independent of citizenship. Another notable reference to "citizens" occurs in the Fifteenth 
Amendment, which guarantees the right of citizens to vote. l7 As has been commonly understood 
in most interpretations of the Constitution, the right to vote is one held only by citizens. l8 The 
terminology of the Fifteenth Amendment upholds this interpretation as well as confers the need 
for constitutional interpretations to honor the terminology of the Constitution, despite political or 
social preference. Hence there are many instances in which the Amendments to the Constitution 
distinguish purposefully between the terms persons and citizens. The U.S.S.C. has strengthened 
this distinction in its rulings, especially regarding the Fourteenth Amendment and immigrants' 
rights. As such, the applicability of rights to immigrants as determined through the lens of the 
Fourteenth Amendment will be focused on for the duration of this section as an example of the 
Court's application of the intended inclusion of immigrants, including noncitizens, as rights' 
holders within the Constitution. 

In addition to the Framers' Intent, and the deliberate use of the word "persons" rather 
than citizens in the language of the Constitution, decisions by the Supreme Court have also 
upheld the notion that all persons living within the United States hold basic constitutional rights. 
One of the earlier decisions extending constitutional rights to immigrants occurs in the Supreme 
Court decisions of Yick Wo v. Hopkins (1886).19 This case, which addressed discrimination 

16 U.S. Const. amend. XIV § 2. 

17 U.S. Const. amend. XV § 1. 

18 Congressman Jesse Jackson, "Securing the Right to Vote as a Citizenship Right", CommonDreams.org, 
March 9, 2005. 

19 rick v. Wo, 118 U.S. 356 (1886). 
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against a Chinese immigrant residing in the United States, created the precedent that non-citizens 
are protected by the U.S. Constitution and specifically extends the application of the Fourteenth 
Amendment to non-citizens. Outlining the rights of immigrants in the United States, the Supreme 
Court in its opinion affirmed that the laws and protections of the United States "are universal in 
their application to all persons within the territorial jurisdiction" and that "the equal protection of 
the laws is a pledge of the protection of equallaws".2o In a more contemporary context, the 
Supreme Court again applied this holding more than 1 00 years later. In Boumediene v. Bush 
(2008), while considering the applicability of the rights of habeas corpus to enemy combatants, 
the Supreme Court held that it is not citizenship that determines the extension of protection of the 
U.S. Constitution to foreigners but rather "the place of their confinement and trial".21 The 
decision in Boumediene confirms the notion created in Yick Wo, that the rights guaranteed by the 
United States Constitution apply to citizens and non-citizens; there is no distinction between the 
two and thus all are protected by U.S. laws. Although these cases hold considerable weight for 
the applicability of the Constitution to non-citizens, they are not the only cases which do so. The 
Supreme Court in its Plyer v. Doe (1982) decision confirmed the extension of rights to both legal 
and non-legal residents of the United States. In this case, the U.S. S.C. granted Fourteenth 
Amendment rights to undocumented immigrants and classified them as "persons" regardless of 
immigration status; its decision however continued to subject immigrants to the legitimate state 
interest prong of the rational basis test. 22 Other subsequent rulings have extended constitutional 
rights to undocumented immigrants, adding to the mixed history of Supreme Court rulings 
regarding unlawful aliens.23 However, apart from U.S.S.C. involvement, a greater issue underlies 
the extension of rights to non-citizens, the debate of which area of government, federal or local, 
governs immigration policy. 

Section VI: Historical Analysis of State vs. Federal Power 

Although federal control of immigration policy is considered common knowledge in the 
United States, one of the many issues surrounding immigration policy concerns the question of 
whether the regulation of immigration is a state or federal power. In order to adequately address 
the constitutionality of many current state laws which limit immigrants' rights, the actual nature 
of the power to control immigration policy must also be addressed. The answer to this perplexing 
question of authority not only helps decide which laws have ultimate binding authority over 
immigrants, but also dictates how the Supreme Court must treat any law regarding immigration. 
This distinction of federal and state power is neither simple nor entirely clear. Several standards 
exist on what is and is not considered permissible state intervention in immigration. The 
legislative history of state intervention in immigration policy has also been mixed, with 
legislative deference to states and enforcement of federal power occurring during different eras 

20 Ibid. 

21 Boumediene v. Bush, 553 U.S. 723 (2008). 

22 Phyler v. Doe, (1982) supra note 7. 

23 Zadvydas v. Davis, 533 U.S. 678 (2002). 
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and varying political atmospheres.24 However, one underlying constant remains: that the 
detennination of immigration authority has been primarily a judicial function, with the Supreme 
Court acting as the final authority over the subject. It is from this perspective that the topic of 
immigration authority will be analyzed. In cases involving authority over immigration, the 
Supreme Court has predominantly ruled in favor of immigration as a federal power. This section 
offers a brief analysis of the history of the delegation of immigration policy as a federal power 
and outline some of the prevalent arguments used by the Supreme Court in making this 
detennination. The duration of this essay will then focus on state laws that seek to undennine the 
Supreme Court's rulings and ignore federal power over immigration. A final, brief, look at the 
damaging provisions within these state laws and the effects they have, and may potentially have, 
on immigrants will be addressed along with final comments on the subject of immigration policy 
at large. 

The debate over which entity, state or federal government, has authority over 
immigration policy has been widely unresolved throughout the United States' legislative history. 
Since the founding of the nation, as evidenced by several Supreme Court cases throughout the 
1700's and 1800's challenging federal authority over immigration, the issue of which level of 
government controls immigration has been contentious.25 States, often concerned with 
preventing the entrance of undesirable residents, have historically asserted an interest in and 
claim to regulatory power of immigration. However, through Supreme Court rulings immigration 
policy has generally been recognized as a federal power.26 For example, the clearest 
Constitutional power regarding immigration assigned to Congress is the regulation of 
naturalization. Article I § 8 clause 4 of the United States' Constitution, which grants Congress 
the power to "establish an unifonn Rule of Naturalization," is often referenced as the primary 
rationale for delegating this area of immigration policy as a federal responsibility. 27 Further 
justifications referencing the Constitution have also been used by the Supreme Court to delegate 
immigration in general as a federal concern. The Commerce Clause, Article I § 8 clause 3 of the 
Constitution, is often used as a "catch-all" reasoning by the Supreme Court in detennining 
authority over immigration?8 However, beyond the regulation of commerce, the Commerce 
Clause proves indetenninate for justifYing further federal control over immigration. Through a 
combination of several sources of domestic law, as well as international precedent, the Supreme 
Court has identified immigration as a federal power in the Chinese Exclusion Act cases (1889), 
defining immigration policy as "an issue of national sovereignty".29 Although subject to current 

24 Joseph Baldachinno, "Regulation of Immigration Historically a State Function", EpistuIae National 

Humanities Institute, 2010, http://www.nhinet.org/epistulaelO.htm. 

25 David Weissbrodt and Laura Danielson, "The Source and Scope of the Federal Power to Regulate 
Immigration and Naturalization", University of Minnesota Human Rights Library, (2004), 1. 

26 Monica Guizar, "Facts About Federal Preemption: How to analyze whether state and local initiatives are 
an unlawful attempt to enforce federal immigration law or regulate immigration", National Immigration Law 
Center, June (2007), 1. 

27 Weissbrodt and Danielson, supra note 25. 

28 Ibid., §2-1.1. 

29 Ibid., §2-1.3. 



debate, the Supreme Court has also classified immigration policl as an inherent federal power, 
referencing the "Necessity Clause" as a basis for this rationale. 3 Immigration policy in the 
United States, albeit a product of a confusing and at times contradictory rulings by the United 
States Supreme Court, has been deemed overwhelmingly a federal responsibility, subject to 
review by the Supreme Court. 3 

1 
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The doctrine of "plenary power" perhaps best depicts the pervasiveness of federal power 
over immigration policy. 32 Formally established in Hines v. Davidowitz (1941), although 
enumerated in several other cases heard by the Supreme Court, the doctrine of plenary power 
was applied to immigration, which was defined as any limitation on entrance or expUlsion of 
immigrants in the United States.33 This doctrine holds that Congress and the federal government 
have ultimate authority over immigration.34 Clearly, the devolution of certain functions of 
immigration law to the states has occurred adding to the confusion inherent in immigration law.35 

However, many functions of immigration law have no clear ruling on whether they are state or 
federal functions. In the absence of a clear constitutional reference to immigration authority, the 
court cases aforementioned and the legislative history of Congress, namely acting through the 
Immigration and Nationality Act of 1965, have preemptively disallowed overbearing state 
intervention. Effectively, this has prevented any state statute that 

"create(s) new requirements for certain classes of immigrants or new requirements for 
employers that would interfere with or conflict with current federal immigration law".36 

Despite the definitional prevention of state authority over immigration, the current legislative 
situation in the American states comes to the forefront of discussion. Arguably, passage and 
enforcement of many state laws has caused irreparable harm to both legal and unauthorized 
immigrants and has further strained the tense atmosphere surrounding immigration law. 

30 Ibid., §2-1.4. 

31 Ibid., §2-2.1. 

32Hiroshi Motomura, "Immigration Law After a Century of Plenary Power: Phantom Constitutional Norms 
and Statutory Interpretation", The Yale Law.!ournal, Inc., 100, no. 3 (1990), 547. 

33 Hines v. Davidowitz, 312 U.S. 52, 62 (1941); see also Guizar, supra note 26, 2,4. The Chinese Exclusion 
Case, (1889), supra note 3; Fong Yue Ting v. US., 149 U.S. 698 (1893): 711.; DeCanas v. Bica, 424 U.S. 351, 354--
55 (1976) ("Power to regulate immigration is unquestionably exclusively a federal power."); Kleindienst v. Mandel, 
408 U.S. 753 (1972); Fiallo v. Bell, 430 U.S. 787 (1977); Harisiades v.Shaughnessy, 342 U.S. 580 (1952). 

34 Ibid., 547 

35 Ibid., 548-550 

36 Guizar, supra note 26, 6. 



10 

Section VII: State Laws Regarding Immigration 

One of the most prevalent and pervasive state laws undermining the peace of United 
States' immigration law currently is Arizona Senate Bill 1070 (SB1070). Upon its passage 
through the Arizona legislature, its divisive effects were immediately apparent, as rallies against 
the bill swept the state. This bill, as defended by legislators, is intended to enforce existing 
federal laws regarding immigrants as well as endow state and local authorities with power to 
detain and determine citizenship status of any person suspected of having committed a crime.37 

Along with imposing stricter penalties for knowingly hiring an undocumented worker, the law 
also criminalizes the solicitation of work by undocumented workers and allows police officers to 
question and arrest a person without a warrant if the officer "has probable cause to believe that 
person has committed any public offense". 38 One of the main issues with SB 1 070 is its complete 
denial of rights to potential and current undocumented immigrants, in particular, the right to 
protection from unreasonable searches and seizures. As such, the Arizona law has been 
interpreted as denying immigrants and citizens their 14th Amendment Equal Protection Rights as 
well as their 4th Amendment rights.39 Another often-referenced issue with the law is that it seeks 
to relegate a class of persons, unauthorized immigrants, to the status of "nonpersons", a tactic 
historically used to deny legal rights and recourse to large portions of the population.4o Apart 
from these concerns, the law also attempts to usurp federal authority over immigration policy. 
Currently, this bill is in the 9th District Court of Appeals, being challenged by the federal 
government, among several private suits, for usurping the duties of the federal government.41 

Arizona's SB 1 070 has not been the culminating point of legislation on the issue of state 
regulation of immigration policy, however, as several copycat bills emerge. In sixteen states 
across the country, similar laws have been introduced, although some did not pass their 
respective state legislatures.42 These states include other historically immigration-hostile states 
such as California and Texas, as well as a few traditionally conservative states, such as Utah and 
Alabarna.43 The entire situation denotes the necessity for a Supreme Court ruling, as the nation 
falls further into disarray over immigration policy.44 Apart from prompting the filing of several 

37 Find Law, "Arizona Immigration Law S.B. 1070", Find Law, 2012. 

http://immigration.findlaw.com/immigration-laws-and-resources/arizona-immigration-law-s-b-1070.html. 

38 Arizona Senate, Senate BillfOlO, (2010), § 2, Article 8, E. 

39 Anne Morse, "Arizona's Immigration Enforcement Law", National Conference of State Legislatures, 
(luly 8, 20 II), http://www .ncsl.org/issues-researchlimmiglanalysis-of-arizonas-immigration-Iaw.aspx 

40 Kevin T. Johnson, "Aliens and the U.S. Immigration Laws: The Social Construction of Nonpersons", 
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court cases against each of these laws, further dramatizing the hostility over withholding rights 
from non-citizens, these state laws reference an ever-increasing resentment of immigrants, which 
will be discussed in more detail in the next section. Although the Justice Department has issued 
statements reminding the states of the federal government's plenary power and the illegality of 
preempting federal laws, the pattern of state lawmakers ignorin? these warnings suggests an 
alarming trend of state attempts to control immigration policy.4 Reminiscent ofthe Civil War 
era division among states over racially-charged subject matter, the pervasion of these laws 
further separates the nation and hinders a cohesive, constitutional approach to immigration 
policy at large. Further, lost in the sea of legal ramifications of states attempting to usurp federal 
authority, one of the most pressing issues of immigrants' rights remains ignored: the right to 
have rights. Hundreds of thousands of persons residing within the United States willing and able 
to work are prevented from doing so by coercive force, a serious affront to both the U.S. 
Constitution and human rights overall. With the issues of preemption and federal plenary power 
over immigration dominating discourse of the state laws currently being proposed, little time or 
credence has been afforded to further delineation of what constitutes a constitutionally 
acceptable regulation of immigrants' rights. In the absence of judicial clarity that could be set 
forth by the U.S.S.C., federal courts, perhaps deliberately, attempt to retain power over 
immigration policy, and, as a result, an already seemingly marginalized subpopulation of society 
remains on the edge of personhood with no determinate ruling regarding their rights within this 
country. The damaging effects of this insecurity often result in a concerning internalization of 
inferiority by the minority population. It is worth noting, that although there is a growing body of 
literature devoted to this subject, it is addressed only briefly in the next section to provide a 
discussion of generally recognized effects of anti-immigrant legislation. 

Section VIII: Issues with Non-personhood and Illegality of People 

Just as the civil rights era stressed the undeniable damage that discrimination does to 
Americans of African descent, so, too, must the pejorative effects of discrimination be applied to 
the denial of immigrants' rights. The very terminology of the word "alien" or "illegal" is a prime 
example of the damage this construct of "otherness", or deliberate separation from the society in 
which one lives, has not only on the immigrant popUlation but also the remaining sectors of 
society.46 Perhaps the most problematic issue is that these words are so often employed in 
debates regarding immigrants, as well as in the official immigration code of the United States, 
the Immigration and Naturalization Law of 1965. As mainstream terms, the hatred and 
paradoxical issues of illegal personhood go ignored and become part of an alarming trend of 
popular distaste for the immigrant population. Through the legally sanctioned and publicly 
divisive discrimination against immigrants, especially undocumented immigrants, American 
society has endorsed a distinctive and purposeful relegation of a class of persons to the position 
of second-class citizens. Historically, when such groups as Communist-era evacuees and Cuban 
refugees have entered the nation, the United States has stressed its global presence and 

45 Marshall Fitz and Jeanne Butterfield, "What's At Stake if Court Rules for SB 1070?", The Tucson 
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46 Johnson, supra note 40, 269. 
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condemned other countries' abusive governments.47 However, in other situations, such as with 
the current solicitation of Iraqis applying for visas and the influx of Mexican nationals into the 
country, the United States cites "terror" as a domestic interest in prevention of entrance of these 
groups into the country, and subsequently the passage of several state and federal laws reinforce 
these claims.48 This inconsistent national approach to immigration creates uncertainty and fear 
among immigrants and fosters a mixed message to society. Much like the damage caused to both 
whites and blacks during the extreme racism of the civil rights era, including an embedded 
inferiority complex in the minority population, discriminatory immigration law is neither 
advisable nor healthy for an already divided society.49 The detrimental effects on members of the 
majority population must also be considered, as children learn to distinguish between "legal" and 
"illegal" persons. Unfortunately, the effects on these excluded groups of persons not only 
disrupts progression in the current generation, but is also likely to plague future generations, 
even if they enjoy legal citizenship in this country. In consideration of the issues involving 
separate groups of society forming and legal citizens experiencing a sense of either superiority or 
inferiority, the topic of the effect on the population at large deserves much more weight in 
current discourse as the cost is great and the stakes are high. Although this paper seeks to 
develop legal and governmental reasons for affording immigrants the same rights as citizens, the 
psychological effects on immigrants merits further study in its relation to the well-being of this 
sUbpopulation of the country and cannot be overlooked. 

Section IX: Conclusions 

The contradictory delegation of legal rights to some immigrant populations and not others 
within the United States is not only alarming, but also damaging to both the immigrant 
population as well as natural born citizens. Beginning with a look at the judicial history of 
immigrant rights, the portrait painted of immigration law in the United States is not without 
serious flaws. Although, as demonstrated by the discussion of the original intent of the Framers 
in the wording of the Constitution, it is apparent that "citizens" was not to be equated with 
"persons", the United States continues to demonstrate a pattern of interchanging these two terms 
to deny immigrants legal rights. Even with a few Supreme Court cases that have recognized that 
immigrants are entitled to protections under the Constitution, there has been no consistent 
application of rights afforded to immigrants. What has been seemingly consistent is the influence 
of the political environment on judicial decision making in this area of law. 50 Further, the 
legislative history in the individual states, especially over the past decade, has proved both 
divisive and alarming in the anti-immigrant sentiment state laws convey. The health and 
prosperity of the nation at large, as well as the prevention of hostility between current and future 
generations, demands that the United States take decisive efforts to rectifY the current wrongs it 
has committed against immigrants. In the absence of an overhaul of the current system, and if 
states are allowed continue taking individualistic measures and overrule federal law, the United 

47 Rachel Ida Buff, "The Deportation Terror", American Quarterly, 60, no. 3 (2008), 526. 

48 Ibid., 525. 

49 Biertel, supra note I, 142. 
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Research Quarterly 62, no. I, (2009). 147. 



States will set a precedent equal in gravity to a Civil War era division of the nation. In the 
interest of a unified nation and a fairly treated immigrant population, as well as in accordance 
with the wishes of the Founders of this nation, it is the duty of the federal government, and in 
particular the U.S. S.C., to end discriminatory, individualistic, immigration policy in favor of a 
cohesive and welcoming national immigration policy that abides by the Founders' original 
intent. 
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