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I. Abstract 

Involuntary psychiatric treatment of persons with mental disorders is a very complicated 

and controversial issue. The following essay will present a paternalistic justification of the 

practice of involuntary treatment in reply to Thomas Szasz's criticism that such action is hostile 

to libertarian principles. First, the essay will present the case Szasz makes against coercive 

psychiatry. Subsequently, the paper will respond to this criticism in three parts. First, the paper 

will present a theoretical defense of the legitimacy of psychiatry made by George Graham. 

Secondly, an argument in favor of paternalistically motivated involuntary treatment will be made 

based on Gerald Dworkin's theory of paternalism, which appeals to the notion of hypothetical 

consent and a concern for autonomy. Third, an argument will be presented for a relaxation of the 

standards of responsibility for those with mental disorders, appealing to the involuntary nature of 

mental disorders. Subsequently, the circumstances that must be met for involuntary treatment to 

be justified in practice will be explored and presented. Finally, possible objections to the 

arguments made for paternalistic coercive psychiatry will be acknowledged and addressed. 

11. Introduction 

In ordinary practice of medicine, forcing treatment on a patient, in legal terminology, is 

considered an assault and battery. In such cases, the physician has committed a criminal offense 

against the patient (Szasz 16). As Szasz puts it, such acts would be characterized as an 

unwarranted act of violence (18-21). Another way to phrase to this is to say that patients have a 

fundamental right to refuse medical treatment, even when this comes at a significant personal 

cost to the patient (Fulford, Thornton and Graham 480-481). It is a patient with cancer's right to 

stop a chemotherapy program. An individual with HIV does not have to take their antiretroviral 

drugs if that is their choice. The fact that the decision to refuse treatment will foreseeable and 
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ultimately lead to death does not undermine this right in any way. Physicians must operate in 

accordance with the desires and consent of their patients. The only time physicians can 

legitimately operate without explicit approval is when the patient lacks the capacity to consent. 

In other words, when the patient can neither confirm nor deny consent for the operation, consent 

is implied (Szasz 18-19). Paradigmatic examples would include emergency situations in which a 

patient is unconscious. 

However, psychiatry does not seem to be held to the same standard of consent that the 

other medical disciplines are held to. Psychiatrists have the authority to force treatment on 

people and in extreme cases involuntarily commit persons to mental institutions. They seem to 

have the authority to act in direct contradiction to the patient's explicit wishes, and override their 

right to refuse treatment. The justification for this usually involves two elements. The first is that 

the patient presents a danger to themselves or other persons that warrants intervention, and the 

second is that the patient does not have the capacity to consent due to a loss in responsibility over 

their actions (Fulford, Thornton and Graham 480-481). The expressed wishes are invalidated 

because they do not reflect the patient's true wishes, which would coincide with the patient's best 

interests (Fulford, Thornton and Graham 481). 

This suggests that the case of mental disorders is similar to the case of the unconscious 

patient previously discussed, and deserves similar treatment. In both cases, the physician is 

endowed with the authority to make decisions on the patient's behalf because the patient's ability 

to consent is compromised. However, there is an important, morally relevant distinction. In the 

case of the unconscious patient, neither consent nor refusal of treatment is expressed. In the case 

of the psychiatric patient, a refusal of treatment is explicitly expressed by the patient. 

Consequently, there is reason to call into question the legitimacy of forced psychiatric treatment. 
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As previously noted, psychiatrists justify the practice of involuntary treatment by claiming that 

the patient can no longer be held responsible for their own actions. However. Szasz rejects this 

argument this argument, and makes the counter-claim that such treatment is unjustifiable. 

III. Against Involuntary Treatment 

Much of Szasz argument comes from and is motivated by a commitment to libertarianism. 

Szasz writes, "Libertarianism as a Declaration of Personal Independence ... is an affirmation of 

autonomy and self-responsibility and a rejection of the coercive paternalism of the modem state" 

(4-5). What this means is that any sort of paternalism, including involuntary psychiatric 

treatment, is illegitimate on the grounds that it incompatible with the respect for a person's 

autonomy and personal responsibility required by this ideal of personal independence. 

Szasz defends his claim that psychiatry is incompatible with libertarian ideology by 

arguing that involuntary treatment violates two fundamental libertarian principles, the principle 

of non-aggression and the principle of self-ownership. The non-aggression principle on Szasz 

interpretation is the right not to be interfered with in your pursuit of "life, liberty and property" 

(12-13). Acts of aggression on the other hand are violent acts that result in interference with 

individual's liberties. In other words, a person's pursuit of these goals is violently invaded (13-

14). These definition support Szasz's claim that involuntary treatment is incompatible with the 

non -aggression principle (14-16). One may say that persons with mental disorders are simply 

pursing their own goals regarding life and liberty. Although their goals and methods may seem a 

bit odd or even counterproductive, it is still what they desire. Involuntary treatment would 

therefore be, by definition, an act of aggression because it is interfering with the individual's goal 

of living a life that does not include psychiatric treatment or confinement. 
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The principle of self-ownership is somewhat self explanatory; an individual owns her 

body and actions (22). A consequent of this is that institutions cannot force individuals to act 

against their own interests. Szasz writes that commitment to this principle is largely based on the 

belief in free will, where free will is the freedom in control of one's self: body and life (23). 

Involuntary treatment would obviously violate this principle because it violates an individual's 

right to decide what will happen to his body, especially in the case of forced medication. 

What both of these principles seem to be protecting is autonomy and self-responsibility, 

which, as previously discussed, are values that Szasz argues are affirmed by libertarianism. The 

principle of non-aggression affirms autonomy because it protects people from outside 

interference. The principle of self-ownership affirms autonomy because it gives people control 

over their own bodies. The self-ownership principle also affirms self-responsibility. Since people 

are solely responsible for their actions, they are also solely responsible for the consequences of 

their actions. By violating these two libertarian principles, involuntary treatment is hostile to the 

commitment Szasz has to autonomy and self-responsibility. Forced psychiatry undermines 

autonomy by interfering with an individual pursuit of goals (violating the non-aggression 

principle) and undermines self-responsibility by stripping the individual of self ownership. 

Perhaps Szasz put it best himself when he stated, "I regard psychiatry as a major threat to 

freedom and dignity" (xxi). The violation of autonomy and self-ownership characteristic of 

involuntary psychiatric treatment is a form of disrespect towards the very people psychiatry is 

suppose to help. 

Szasz further attacks the legitimacy of coerced treatment by attacking the legitimacy of 

psychiatry as a real scientific profession. Szasz describes psychiatry as a discipline that seeks to 

enforce social norms under the disguise of a legitimate science (28-29). According to Szasz, 
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psychiatry often speaks in scientific terms, making reference to neurology, anatomy and the 

brain (28, 42-44). However, legitimate science is a descriptive process. What psychiatrists due is 

a normative process of prescribing what counts as mentally healthy behavior and conditions (28-

29). 

The major way this is done is through psychiatry's perpetuation of the idea that mental 

illness is synonymous with brain disease. Thus, mental illness warrants treatment like any other 

brain disease, such as Parkinson's disease (Szasz 38-39). However, as Szasz notes, patients with 

Parkinson's are not forced to take their medicine (39-40). He claims that mental disorders are not 

are not legitimate brain diseases because if they were, they would be treated by neurologists, not 

psychiatrists (Szasz 39-40). According to Szasz, psychiatry is merely using the language of 

science as a rhetorical device in their presentation of behavioral norms (28-30). By making their 

discipline appear to be scientific, psychiatrists are able to convince people and the state to grant 

them the authority to enforce these behavioral norms under the title of medicine and treatment. 

What psychiatry really is, according to Szasz, is a form of social control (60). So called mental 

illness are merely social conflicts people have with others (Szasz 59-60). Those that do not 

conform to society'S view of acceptable behavior are forced to conform. Incarceration is 

disguised as hospitalization, and coercion is disguised as treatment (Szasz 44). 

Szasz emphasizes this point by drawing an analogy between theocracy and psychiatry 

(46). Theologians claim the authority to decide how people should act in society because of their 

special knowledge, or insight. Psychiatrists likewise claim special authority derived from special 

insight into the human mind. Szasz writes that psychiatrists claim to have the ability, and 

actually the duty, to free people from themselves, seemingly derived from this special insight 

(xvii). However Szasz claims that there is no such special insight, just moral judgments. Szasz 
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characterizes the psychiatrist-patient relationship as one of slavery, where the psychiatrist 

exercises an illegitimate dominance over the patient (Szasz, xvi). 

This argument supports Szasz claim that so called mental patients deserve the same 

degree of autonomy and self-responsibility as any other patient. If Szasz is correct, and instances 

mental illnesses are really just situations where an individual is in conflict with social norms, 

then these are not medical problems but moral problems. It follows from the principles of non

aggression and the principle of self-ownership that people deserve to answer moral questions for 

themselves. People labeled as mentally ill simply have conceptions of life and interests that 

radically differ from the rest of society. Consequently, if mental illnesses do not actually 

identify genuine disorders but rather instances of social conflict, then there is reason to reject 

psychiatry's authority force treatment. One cannot be forced to be treated for an illness that is not 

in fact an illness. 

IV Why Normative Judgments Are Not Bad 

George Graham presents a response to the argument that psychiatry is illegitimate 

because it is based on normative judgments. Graham does not reject the claim that psychiatry is 

based on normative value judgments. What he rejects though is the distinction Szasz makes 

between psychiatry and medicine in general (Graham 92-93). Szasz wants to say that there is a 

categorical difference between the enterprise of medicine and psychiatry. Psychiatry, on his view, 

is bad because it imposes normative judgments regarding proper social interactions on people 

when it diagnoses them as mentally ill, and on further inspection, these judgments are highly 

contestable. This seems to suggest that Szasz believes that when medicine labels people with 

somatic illnesses, this judgment is not nonnative (Graham 93). It is a factual description of the 
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patient's physiology. Or at the very least, the values are not contestable like the values that 

underl ie psych iatry. 

However, Graham claims that this distinction is false (93). He argues that medicine is 

also based on contestable values. The reasons these contestable values go unnoticed are because 

they are not immediately obvious, and widely shared by most individuals. He writes "Physical 

illness classifications often rest on ncar universal human aversions to injury, pain, and death. 

Even so, considerable elbow room for contestation and critical scrutiny is present in somatic 

illness attribution ... " (93). Graham illustrates his point with an example he borrows Reznek. 

"Albinism - the failure to produce the pigment melanin - is a pathological condition 

because it fails to protect the skin from the sun's rays. But suppose that the amount of 

light in our world was greatly reduced (in a nuclear freeze), so albinism would be 

valuable because it would enable the skin to synthesize vitamin D from a small amount 

oflight" (qtd. in Graham, 94-95). 

The point of this thought experiment is that the illness albinism is derived from value judgment. 

Albinism is only an illness in the context ofthe environment most people live in. The ability to 

protect oneself from sun's rays is not intrinsically valuable, but merely instrumentally valuable. 

This value is highly dependent on the context that the person with this condition lives in. This 

shows that somatic illnesses are not principally beyond the same sort of scrutiny that mental 

illnesses are subject too. Perhaps the values that motivated medicine to label certain conditions 

are less contestable. However, the fact is that they are still in principle contestable. If we are to 

accept medicine in general in spite of its contestable base, we cannot reject psychiatry on the 

grounds that it is contestable. 
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I would like to take the time to explore further the ways in which psychiatry is analogous 

to medicine in general. As previously stated, medicine is rooted in human aversions to injury, 

pain and death. I would argue, since it is a branch on medicine, that psychiatry is motivated by 

the same aversions. Injury, pain and death can be consequences of mental disorders. An 

individual with an eating disorder may suffer injury from malnourishment. He or she may suffer 

pain as the result of this injury. Eventually, it may claim his or her life. The only difference is 

that psychiatry would include aversions to psychological pain and injury in its list of goals in 

addition to physical pain and injury. An individual suffering from severe clinical depression may 

not be in physical pain, but I would argue that their suffering is still painful. Medicine in general 

seems to treat conditions ofthe body as instrumental to these goals. Psychiatry on the other hand 

treats conditions of the mind as instrumental to these goals. 

While this response presented by Graham defends the legitimacy of psychiatry as a 

branch of medicine, it does not provide a defense of the legitimacy of involuntary psychiatry. 

People still have the right to refuse medical treatment, and psychiatry is just another branch of 

medicine. Graham's response does not address Szasz claim that paternalism, and by extension 

paternalistically motivated involuntary treatment, is hostile to autonomy and self-responsibility 

and therefore illegitimate. The next section will be devoted to responding to this claim about the 

legitimacy of paternalism. 

V Hypothetical Consent and Autonomy 

Gerald Dworkin's defense of legal paternalism provides a response to this argument. 

Dworkin agrees that paternalism is a type of interference in an individual's autonomy (" 

Paternalism" 209, 220). However, he argues that paternalism in general is only legally justified 

when it preserves a greater" range of freedom for the individual" ("Paternalism" 215). In other 
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words, the restriction of autonomy characteristic of paternalism is justified when it protects a 

greater range of autonomy generally. The future autonomy protected is greater than the 

autonomy lost during intervention. Here, paternalism is defined as an interference with an 

individual's autonomy for the sake of the individual's welfare (Dworkin "Paternalism" 209-2 I 0), 

and autonomy is defined as the ability to thoughtfully decide the kind of life to take 

responsibility for the pursuit of that life (Dworkin "Second Thoughts" 223). It is interesting to 

note that the concept of autonomy so defined appears to be fundamentally related to self

responsibility. 

If this conception of paternalism is correct, and psychiatry fits this definition, then 

Dworkin's defense of paternalism otTers a strong reply to critics like Szasz. Recall that for Szasz 

libertarianism is an affirmation of autonomy and self-responsibility, and that psychiatry is 

illegitimate because it violates the principles of non-aggression and self-ownership that seem to 

be motivated by this commitment to the affirmation of these ideals. However, under Dworkin's 

conception of paternalism, one can still exercise paternalistic coercion and be committed to 

autonomy. Dworkin shares Szasz's strong concern for autonomy. If it can be demonstrated that 

involuntary treatment protects a greater range of autonomy then it restricts, then Dworkin's 

theory offers a strong defense of psychiatrists' authority to force treatment. 

An elaboration would be useful in defense of involuntary treatment out of concern for 

autonomy. Dworkin's theory is primarily based on hypothetical consent ("Paternalism" 216). The 

idea is that an individual would hypothetically consent to paternalistic interference in the present 

ifhe or she was completely rational. To illustrate this point, Dworkin draws an analogy between 

paternalism and parenting ("Paternalism" 215). Presumably, a parent is justified in 

paternalistically interfering with their child's autonomy when it is in the child's best interests. 
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Such interventions are seen as legitimate because the child would consent to interventions if they 

were fully intellectually competent. This seems intuitively correct. Usually, once an individual 

reaches adulthood, they are glad that their parents intervened. They retroactively consent to their 

parents actions. Obviously this would not be the case in tenns of things like child abuse, but that 

would not be an example of legitimate parenting. 

Dworkin presents a similar line of argument to protect paternalistic interference in adults. 

Adults, although generally capable of taking care of themselves, occasionally suffer from deficits 

in rational decision making. The perfectly rational human being, recognizing the tendency for 

humans to occasionally act irrationally, would consent to restrictions in order to preserve their 

own autonomy (Dworkin "Paternalism" 216). The retroactive consent explored in the case of 

parenting and this hypothetical consent discussed here are really synonyms. What the perfectly 

rational person would hypothetically consent to in the interest of their own well being is the same 

that that an individual would retroactively consent to in a future moment of rational clarity. 

The case of emergency medicine provides some independent reason for favoring 

Dworkin's hypothetical consent. Recall that Szasz states that in such cases, consent is implicit, 

and on those grounds the act of medical intervention is justified. I would argue that such implicit 

consent is best explained by hypothetical consent. An individual, if conscious, would rationally 

consent to the procedures that are being performed. After the fact, when the patient regains 

consciousness, they would retroactively consent to the procedures that were done, and would be 

thankful for medical intervention. The hypothetical consent that Dworkin talks about is merely 

just an extension of this concept. In both cases, the individual is unable to behave in ways that 

reflect sensitivity to their own self interest, and the circumstances pose a significant risk to 

autonomy. They capacity to take responsibility for themselves is simply lacking. In the case of 
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medical emergencies, this lack of responsibility is due to incapacitation. In the case oflegal 

paternalism, the lack of responsibility is due to irrationality. 

It is now appropriate to explore what is meant by the term "rational". When Dworkin uses 

the term "rational," he is using it in context of rational decision making where an agent has the 

capacity to make choices that promote its well-being and goals. Irrationality is this sense would 

be an inability to make sound decisions that promote one's well being. In the context of 

hypothetical consent, the rational thing for an agent to decide would be to protect itself from 

predictable irrationality. The rational agent would consent to restraint in situation where their 

predictable human irrationality would negate their ability to take responsibility for their own well 

being. 

However, the term rationality is used to mean something slightly different in psychiatry. 

George Graham uses the term rationality to refer to the connections between mental states and 

between mental states and behavior (118). These connections are based on intentionality. For 

current purposes, intentionality can be understood as the content of mental states. The mental 

states of the rational person, to put in an overly simplified way, are connected based on content 

(118-119). Although distinct, the way that these two uses of the word rational are related. A 

break down in the psychiatric conception of rationality proposed by Graham could, at least in 

theory, lead to the Dworkin conception of irrationality. The mental states referred to in the 

psychiatric version of rationality can include things like beliefs, attitudes and goals. However, 

when there is a breakdown in rationality, as Graham argues there is in mental disorders, there can 

be a disconnect between a person's goals, beliefs and their behavior. Under such circumstances, 

an individual may not be able to behave in a way that promotes their well being, which is the 

Dworkin conception of rationality. 
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If Graham's conception of rationality is correct, and if Dworkin's conception of 

hypothetical consent is correct, there is reason to initially suspect that mental disorders may be 

the type of irrationality that the rational agent would consent to paternalism in order to avoid. 

However, the cases where an rational person would consent to such intervention are still 

unspecified, and require elaboration. In order for coerced psychiatry to be protected on grounds 

of hypothetical consent, it must be shown that mental disorders are of the type of circumstances 

that an individual would indeed consent to paternalistic intervention. Dworkin postulates three 

types of circumstances where such paternalistic intervention would most likely be consented to 

under these rationality conditions. Specifically, they are circumstances in which (1) "far reaching, 

potentially dangerous and irreversible" harm or consequences may be incurred by the agent (2) 

decisions made under extreme "psychological and sociological pressure" (3) situations in which 

the consequences are not sufficiently "understood or appreciated" (Dworkin 217-218). 

Let's examine each of these cases in turn, and see ifmental disorders fit the 

characterization. First, let's examine decision with potentially far reaching and irreversible harm. 

It would seem that decisions made in the context of mental disorders would occasionally fall 

under this category. Graham would agree to such a classification. Graham argues that it is 

because mental disorders are potentially harmful or dangerous that they are undesirable and 

deserve treatment (46). An obvious example would be suicide. An individual may decide to kill 

his or herself in the context of severe clinical depression (Oltmanns and Emery 158). Suicide 

would definitely involve sever and irreversible consequences. The loss of life would be 

considered sever without much disagreement, and once one decides to commit suicide, if 

successful, the decision cannot be reversed. Eating disorders provide another example of severe 

and irreversible consequences. The toll anorexia has on the body is quite severe, and if left 
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untreated, could result in death (Oltmanns and Emery, 298-299). Schizophrenia, a paradigmatic 

case of mental disorders, in its most sever forms leaves a patient unable to care for themselves 

(Oltmanns and Emery, 397-402).Additionally, some become homeless when care in unavailable 

(Oltmanns and Emery, 395). A person suffering from delusional symptoms of schizophrenia may 

have a special difficult time taking care of themselves (Oltmanns and Emery 398). 

The second type of circumstances, extreme psychological and sociological pressure, 

seems to be very relevant to the discussion of paternalistic intervention in mental disorders. 

Dworkin writes that by pressures he means circumstances that negatively influence an 

individual's ability to think "clearly and calmly about the decisions" ("Paternalism "217). These 

seems to characterize quite well the type of psychiatric irrationality that Graham was talking 

about. Recall the previous discussion where Graham's view of irrationality was described as a 

disconnect between mental states and between mental states and behaviors. Such disconnects 

could easily cause the sort of murky thinking that characterizes the psychological pressures that 

Dworkin is referring to. Graham argues that mental disorders have a logic of their own. What 

Graham means by this is that persons with mental disorders are still, in some sense, rational. 

However, there are important break downs in rationality that affect behavior, causing it to be 

maladaptive (128-129). The agent is not completely irrational, but rather has impaired rationality. 

They are partially irrational and partially rational. This mixture of rationality and irrational 

mirrors Dworkin's notion of murky thinking. 

Are there any disorders that fit this characterization of murky thinking? Depression is one 

possible candidate. Depressed persons often focus on negative aspects of themselves and 

circumstances. They feel guilty or worthless. Because of these feelings and thoughts, the 

individual becomes distressed (Oltmanns and Emery 125). Perhaps it even motivates suicidal 
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thoughts and attempts. A person like this would not be completely irrational. One can at least 

understand why they feel so distressed. One may even understand why they may be motivated to 

commit suicide when they feel so worthless. However, it is not rational for the individual to be 

so preoccupied with these negative facts about themselves and the world. This is where 

irrationality may creep in, and interfere. This negative preoccupation, barrowing Dworkin's 

words, interferes with their ability to think clearly and calmly. Another candidate may be 

anorexia. Sometimes a motivation for the eating disorder is a distorted body image and a fixation 

of weight (Oltmanns and Emery, 297-2298). These would be the irrational elements to the 

disorder. However, such poor body image and fixation makes the behaviors related to anorexia 

appear to be rational responses. One can understand why a person with anorexia restricts their 

diet and weight gain assuming these irrational elements. If these characterizations of depression 

and anorexia are correct, then it provides evidence where mental disorders can be the type of 

psychological pressures where one would hypothetically consent to paternalistic intervention. 

It would seem that all mental disorders would fall into this category since they all involve 

irrationality of some sort. However, as Graham notes, the degree of rational impairment runs on 

a continuum that varies by disorder type and by case (22). Only significant impairments in 

rationality should qualify for inclusion in this category. 

The third type of circumstances, having foreseeable consequences not sufficiently 

appreciated or understood, seems related to the previous type of circumstance. It would seem that 

the irrationality of mental disorders described in the previous paragraph may cause this lack of 

understanding or appreciation. The individual with depression, with their focus on negativity, 

may neglect to appreciate the opportunities they miss by staying in bed all day. He may fail to 

appreciate the significance committing suicide will actually have. In the case of the person with 
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anorexia, the individual may fail to appreciate the negative consequences that may occur from 

their failure to keep a healthy weight. She may cease menstruation, have other health issues, or 

even die (Oltmanns and Emery 297-298). However, her preoccupation with body shape stops her 

from fully appreciating the danger that she is in. 

However, not all mental disorders could be said to fall into at least one of these three 

categories. Take obsessive-compulsive disorder. This disorder is characterized by intrusive 

thoughts that preoccupy the individual's attention and ritualistic behaviors that interfere with 

their life (Oltmanns and Emery, 172-173). This disorder could cause major distress to the 

individual. However, unless the rituals are dangerous in some way, it is difficult to see if the 

harm is severe and irreversible. Additionally, not all cases of depression would carry a serious 

risk of severe irreversible harm. I do not mean to minimize the suffering of those with mild or 

moderate depression. However, it is less likely that consequences of their decisions would be 

irreversible or of a severity that warrants paternalistic intervention. It would seem that all mental 

disorders would fall into this category since they all involve irrationality of some sort. However, 

as Graham notes, the degree of rational impairment runs on a continuum that varies by disorder 

type and by case (22). Only significant impairments in rationality should qualify for inclusion in 

this category. Failure to appreciate or understand also may be on a continuum, and likewise only 

significant impairments should count. This suggests that each mental disorder should be 

evaluated independently to ascertain if it fits into any of these categories and may possibly 

warrant intervention. Since severity of mental disorders, like depression, vary in severity within a 

disorder category, perhaps each instance of mental disorder should be evaluated case by case as 

well. 
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These three type of circumstances are by no means mutually exclusive. In fact, a situation 

that fits multiple types would be a much better candidate for paternalistic intervention, and as we 

have seen, there is reason to believe that mental disorders fit all three types. However, these are 

only types that may possibly warrant intervention. Paternalistic intervention by definition always 

involves interference in autonomy. Szasz generally point that such interferences should not be 

taken lightly should not be overlooked. The violation of autonomy is, in some sense, a harm in 

and of itself. As noted earlier, Dworkin ultimately argues that paternalism is only justified when 

it preserves a greater range of autonomy. This range must not only be greater then what will be 

lost without intervention, but must also be greater than the autonomy lost during the intervention. 

What these three cases illustrate though is the circumstances in which autonomy is at a great risk. 

Severe and irreversible damages, like loss of life, have an obvious effect on autonomy. Loss of 

life equals loss of autonomy. The cases of psychological pressures and unappreciated risks 

characterize circumstances where the agent is likely to make choices they will regret. However, 

according to Dworkin's view, it would seem that the rational person would only consent to 

protection from such risk when it is to their autonomy. Since mental disorders are ofthe type of 

condition where the consequences are severe, and they are also of the type where poor decisions 

are made and risks are ignored, some cases of mental disorders would be an exemplary 

circumstances that would satisfy the hypothetical consent requirement. It should be emphasized 

though that many, if not most mental disorders would not be able to justify paternalistic 

intervention though. The fact that the mental disorder is causing the individual significant harm 

and the fact that the patient would greatly benefit from treatment is not enough. Paternalistic 

intervention must, in order to satisfy the condition of hypothetical consent, be specifically aimed 

at serious and pressing threats to autonomy. 
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The reason this works as a reply to Szasz criticism is that it reconciles involuntary 

treatment with a concern for autonomy. As previously discussed, Szasz criticizes psychiatry on 

the grounds that it violates libertarian principles of self ownership and non-aggression. 

Furthermore, Szasz is committed to these libertarian principles on the grounds that they preserve 

autonomy. These principles contradict any sort of paternalistic interference including involuntary 

psychiatry. In effect, involuntary psychiatry under the disguise of treatment only serves to force 

people to follow societal norms. However, Dworkin's theory is not motivated by society's norms. 

It is motivated by a concern for autonomy, something that Szasz shares a commitment to. Under 

this conception, these libertarian principles and paternalism do not contradict each other, they are 

merely means to the same end, the protection of autonomy. Consequently, under some 

circumstances, like in the three cases previously discussed, autonomy is better served through 

paternalism then strict adherence to libertarian principles. 

VI. Self-Responsibility 

By reconciling paternalism with autonomy, the argument that involuntary psychiatry is 

illegitimate because it violates autonomy loses force. However, Szasz is also motivated by a 

concern for self-responsibility. By self-responsibility, Szasz seems to mean that people deserve 

the opportunity to take charge of their own life decisions (which is an idea related to ifnot 

identical to autonomy) and should be held responsible for the risks they undertake. There is some 

worry that paternalistic intervention may undermine this commitment to holding people 

responsible for their actions. 

There are a few responses to this objection worth mentioning. The first, is that 

paternalistic intervention does not entail that the individual will not be held legally responsible 

for any criminal actions. While this is a concern ofSzasz, it is not the focus of the paper. 
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Secondly, psychiatric intervention would not usually resolve people of responsibility. It would 

not undo any social or economic loss they may have already incurred, even if it is related to their 

disorder. However, there may be some cases where paternalistic interventions may have an effect 

on responsibility. One may conceive of situation where an individual may be able to blame poor 

occupational performance at their place of work on their mental disorder, and avoid 

repercussions. In this sense, it seems like the individual does avoid some responsibility for their 

actions. 

Graham's discussion of the reasons mental disorders are undesirable provide a response 

to this concern for responsibility. In addition to the potential for hann and danger previously 

discussed, is the fact that they are non-voluntary and cannot be addressed by the addition or 

strengthening of other psychological capacities. By non-voluntary, Graham means that the 

disorder is not something that the agent willingly entered into. Additionally, the agent cannot 

voluntarily exit or discard the disorder (Graham 47). This does not mean that the patient cannot 

make decision that help them overcome or cope with the disorder (like the decision to seek 

treatment). What he means is that the agent cannot simply decide not to have a mental disorder. 

A person with depression cannot decide to not be clinically depressed and a person with an 

eating disorder cannot decide to stop the obsession with weight and body image. 

When Graham states that mental disorders cannot be excised from the agent by addition 

of other psychological resources, he means that the disorder arises because the mind is not 

operating correctly (47). Graham draws a helpful analogy to a man with a broken leg. Giving the 

individual more arm strength does not solve their broken leg problem (Graham, 48). Similarly, a 

person with depression is not made better by an increased imagination. Anorexia does not 

disappear by increasing someone's intelligence. 
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What barring does this have on responsibility? These features suggest reasons why 

individuals with mental disorders have a compromised ability to take responsibility for their 

actions. First, they did not choose to be in this state. Typically, people are not held responsible to 

for circumstances that are beyond their control, and the possession of a mental disorder is beyond 

an individual's control. Secondly, mental disorders are not easily excised. An individual cannot 

simply overcome their disorder by strengthening other cognitive resources. A depressed person 

cannot overcome their depression by doing things to increase their intelligence or imagination or 

some other cognitive faculty. Their disorder arises from a breakdown in rationality. It would be 

unfair to hold someone responsible for decisions when their ability to make decisions is 

compromised. This discussion is not meant to imply that a person should be absolved of all 

responsibility. r merely argue that they should be allowed greater room for error. To the extent 

that their irrationality impairs their judgment, the standard of rationality should be relaxed to the 

same degree. 

VII. Guidelinesfor Implementation 

One may object to the discussion of paternalism so far because it gives the state too much 

room for interference. However, Dworkin seems to anticipate this objection. He agrees that 

people deserve the right to take risks, even when that risk is posed to autonomy. Certain 

activities that are very important and central to people's lives may carry significant danger 

(Dworkin "Paternalism" 218). Dworkin provides the examples of hunting and rock climbing. 

Both of these could easily fall into the categories previously listed that one may consent to 

paternalistic intervention in. Additionally, the activities involve danger, and pose a risk to a 

person's autonomy. However, one would not give up the right to perform these activities. It 

should be noted that this concern does not immediately apply to those with mental disorders. 
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Hunting and rock climbing are activities that people pursue and provide a source of satisfaction, 

while mental disorders are conditions that by definition cause distress. However, the point that 

people should be allowed to take risks should be considered. In order to address the concern that 

paternalism may, in practice, expand to an undesirable degree, Dworkin postulates two principles 

to guide paternalism in action ("Paternalism" 218-219). The first is the restrictor, in this case the 

psychiatrist on the authority of the state, must clearly demonstrate the benefit that will be gained 

from the intervention measured in both good consequences that results and the bad consequences 

that are avoided. The second principle states that the least restrictive alternative must be adopted. 

If there is a set of equally good alternatives, the one that restricts liberty the least should be 

implemented. 

First, let's discuss the first guiding principle. This burden of proof rests solely on those 

proposing the restriction, and is set at a very high threshold (Dworkin "Paternalism" 218). This 

means that it is up to the psychiatric community to prove that involuntary treatment will 

significantly benefit those whose liberty is being interfered with. It is not enough that a treatment 

may provide benefit to justify paternalism. The psychiatric community must be able to predict, 

with a relatively high level of certainty, that the treatment will have a significant impact. 

Additionally, since paternalism is principally justified by hypothetical consent, and people would 

only consent to paternalism is cases where their autonomy is at risk, the significant impact 

predicted must be related to the factors that pose a serious risk to their autonomy. As stated 

previously, it is not enough to demonstrate that the individual would benefit. 

This means that the psychiatric community must either scientifically or logically prove 

these benefits that will come from involuntary treatment. This entails a few things. First, they 

must be able to prove the reliability of diagnosis. Psychiatrists mllst be able to reliably pick out 



Concern and Coercion 23 

the conditions that are true exemplars of mental disorder. If there is a significant possibility that 

an individual could be misdiagnosed, then the psychiatric community lacks adequate grounds for 

paternalistic intervention. You cannot say that an individual will likely benefit from a treatment 

of a disorder if there is a significant probability they may not actually have it. For some mental 

disorders, like bipolar mood disorder and schizophrenia, reliable seems high. At least, clinicians 

usually agree on what these conditions look like and are likely to diagnose the same way. 

However, in the case of other disorders, like personality disorders, there is a significant lack in 

professional agreement and consistency in diagnosis (Sartorius et al. as cited in Oltmanns and 

Emery 98). Involuntary treatment in these cases would certainly not be justified. 

In order to satisfy the burden of proof, the psychiatric community must also demonstrate 

that the risk to autonomy is significantly high. This would warrant case by case consideration. 

For example, consider the case where a mental health professional seeks to involuntarily commit 

an individual with depression because of the possibility that the individual may attempt suicide. 

In order for this to be justified, the mental health professional must have good reason to believe 

that such an attempt will occur. In emergency circumstances, the mental health professional may 

take into account immediate factors (Oltmanns and Emery 571). If the individual is threatening 

to harm his or herself, is clearly under the presence of drugs, or has just made a suicide attempt, 

it is reasonable to think intervention is justified. Typically in such cases, confinement is 

temporary and short-term. Long term or formal commitment would require much higher burden 

of proof (Oltmanns and Emery 571). In order to justify long term commitment, a psychiatrist or 

psychologist must be able to point to risk factors that predict a high probability ofa suicide 

attempt. I imagine that likely candidates for such risk factors would be the severity of depression, 

certain types of negative self-evaluation. suicidal thoughts, a history of self harm, and a history 
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of previous attempts. Of course, the mental health professional must be able to give empirical 

support for such claims. It is possible that an individual hospitalized for medical treatment after a 

suicide attempt could be legitimately committed for a short period of time. If they have relevant 

risk factors, perhaps long-term commitment would be justified. However, if the individual is 

suffering from mild depression and does not present any other risk factors for suicide, 

commitment would not be justified. 

In a related issue, the psychiatric community must also demonstrate that treatments are 

both likely to be successful and significant. Additionally, they must demonstrate that the 

clinically significant improvement is a result of treatment, and not due to spontaneous recovery. 

This is most easily demonstrated in short term commitment. The momentary restraint and 

monitoring may be necessary to prevent, for example, a suicide attempt. Long tenn treatment is 

more difficult to justify. Pharmacological treatments for mood disorders like depression and 

bipolar disorder seem to have a significant level of empirical backing that may be able to justify 

paternalism, (Oltmanns and Emery 145-\50). There is some evidence to suggest that of the 

people treated for anorexia about half achieve a nonnal weight (Oltmanns and Emery 314). 

Depending on how serious the threat to autonomy is in Anorexia, this may be able to justify 

intervention. However, in the case of personality disorders, there seems to be a lack of reliable 

methods of treatment and a lack of empirical support strong enough to justify paternalism 

(Oltmanns and Emery 291-292). This would be another reason against paternalistic intervention 

in the case of personality disorders. 

There are a few more issues that should be included when evaluating the burden of proof 

One is that medications have serious side effects that affect the individual's quality of life. The 

proposed benefit of the medication on the symptoms of the disorder, and by extension the 



Concern and Coercion 25 

protection of autonomy, must outweigh these side effects. Having a poor quality of life would be 

detrimental to the range of autonomy. Additionally, because of the nature of psychological 

treatment, there is the concern that coercion may in some way negate the benefits of treatment. In 

other words, treatment may lose its efficacy when involuntary. Consequently, research should be 

done in parallel with involuntary treatment to make sure that this is not happening. For example, 

one study on anorexia suggests that coercion did not have negative effect on treatment outcome 

(Watson, Bowers and Anderson). 

The second principle, that the least restrictive alternative should be adopted, also has 

implications for involuntary treatment. Dworkin writes that the least restrictive measure should 

be adopted even it comes at a greater cost to the state (or in this case, the psychiatrist as well) 

(Dworkin "Paternalism" 219). This suggests that involuntary outpatient treatment should be the 

primary strategy of paternalistic intervention. This would still hold even if to comes at a personal 

cost to the clinician in terms of putting energy into contacting the patient and persuading them to 

come in. If that doesn't work, or if our empirical evidence predicts that it will fail, then 

involuntary commitment may be considered. Of course since this would be a greater restriction 

ofliberty, there would be a greater initial burden of proof that needs to be met by the first 

principle. However, assuming that it is met, the second principle would put constraints on how 

the mental health facility is designed and operates. It should be designed in a way that would 

maximize patient liberty, even ifcomes at a financial cost to the institution in terms of how many 

workers they need to hire or the types of equipment needed. Additionally, since the authority to 

force treatment is granted by the state, it would seem to be the states responsibility to ensure 

these designs that maximize personal liberty while confined are realized. Although, I do admit 

that the phrase "designs that maximize personal liberty while confined" sounds a little 
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oxymoronic, I imagine there are ways that psychiatric facilities could be ran that give the patients 

some extent of freedom while still providing effective treatment. 

VIII. Objections and Unanswered Questions 

I would now like to take the time to respond to possible objections to the argument 

presented. An obvious vulnerability is the argument's dependency on autonomy. Dworkin 

acknowledges that such an argument has weaknesses. He imagines a situation in which an 

individual sells himself into slavery. If you assume that this decision is perfectly rational, and I 

see no reason why it could not be, then it would be difficult to outlaw such voluntary slavery on 

paternalistic grounds (Dworkin "Second Thoughts" 222-223). Presumably it is a legitimate 

exercise of an individual's autonomy to give up part of their autonomy. To outlaw the formation 

of such an exchange would be to impose one's conception of a good life on another. 

This notion of "the good life" definitely complicates the picture. However, I don't think it 

is as serious of an issue as Dworkin seems to think. While discussing psychological pressures, 

Dworkin discusses suicide. Dworkin suggests that while an absolute prohibition on suicide 

would not be justified, some sort of intervention would be ("Paternalism" 217). The purpose of 

this intervention would be to ensure that those seeking suicide are well informed and rational. In 

both cases, the individuals are exercising their autonomy in a way that will reduce the scope of 

their autonomy. However, hypothetical consent would justify paternalistic measures to ensure 

that in both cases the agent is well informed, rational, and in their best interests. In other words, 

that they are not under psychological or sociological forces that are pressuring them to make 

poor decisions, and they fully understand and appreciate the risks they are taking. 

This seems to suggest that agents are allowed to make autonomous decisions that will 

limit or completely eliminate the scope of their autonomy. This seems to be con·ect. When 
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people hypothetically consent to intervention in situations that pose a risk to autonomy, they are 

not consenting to complete restriction. They are merely acknowledging the importance that 

autonomy plays in their pursuit of the good life. Paternalism is merely a safety net to ensure that 

autonomy is not forfeited unless there are extremely compelling reasons. The decision to be a 

fire-fighter, or a police officer involve a great threat to autonomy, but these professions should 

not be excluded. It is part of their own ideas of the good life that compel them to risk their 

autonomy. Paternalism can only be used to make sure they are informed and appreciate the risk 

they take. 

Admittedly, some consequences of this line of argument are intuitively surprising. One 

may want to say that we should be able to justify a complete prohibition on suicide and voluntary 

slavery on paternalistic grounds. However, as previously stated, this would involve imposing a 

standard of the good life on people that do not share it. This would require paternalism justified 

by something other than hypothetical consent. The most immediate plausible source of 

justification would somehow relate to the majority's authority to impose a collective morality on 

the minority. However I doubt that the majority really has the authority to do this. 

It should be noted though that the case of mental disorders are importantly different then 

the cases of voluntary slavery or suicide. In fact the waiting period stipulated in the case of 

suicide seems to have the purpose of making sure the individual does not have a mental disorder 

because having one would indicate that the choice may not be rational, understood or appreciated. 

By definition, mental disorders involve irrationality and are not voluntary. One cannot rationally 

pursue having a mental disorder because it tits their conception of the good life, it is just 

something that they have. Paternalistic justification in the context of mental disorder is under no 

threat here. 
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Now, I wish to respond to a second possible objection. Specifically, one may reject the 

claim that rational people would hypothetically consent to interventions that protect autonomy. 

This objection does carry some weight. Dworkin's argument does rely much on his intuitions 

about what rational persons would due. Recall, by rational persons, I mean, and I think Dworkin 

means, individuals that are able to make decisions that promote their best interests. Admittedly, 

this is a fairly narrow view of rationality, and what exactly is in an individual's best interest is a 

difficult question to answer. Again, the notion of "the good life" is posing a complication for this 

conception of paternalism. However, I think that there is reason to believe that Dworkin's 

intuition is correct. As previously discussed, autonomy is essential to one's pursuit of the good 

life, regardless of what that is. Because autonomy is universally instrumental, everyone would 

have an interest in protecting it. Additionally, since people suffer from momentary episodes of 

irrationality, the rational person would consent to measures that compensate for this. 

The final objection I wish to consider is the possibility that people do not actually express 

gratitude after they are forced into psychiatric treatment as the theory of paternalism presented 

predicts they should. This objection warrants empirical inquiry. Recall that hypothetical consent 

and retroactive consent should be synonymous. When paternal ism is justified on grounds of 

hypothetical consent, the individual should give retroactive consent in a future moment of clarity. 

In the case of psychiatry, this moment of clarity come after successful treatment for the disorder. 

However, if such individuals do not actually express consent after being successfully treated, this 

would undennine legitimate paternalistic interferences in psychiatry. 

Some studies demonstrate that most people do hold positive attitudes towards their 

involuntary treatment, with an retrospective approval rating recorded some time after involuntary 

treatment rating at or above 70% (O'Donoghue et aL; Owen e, aL; Watson, Bowers and 
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Anderson). Other studies however estimate that the approval rating is much lower, to a 

problematic degree (Priebe et. al "Predictors"; Priebe et. al "Patients' views 1 year"). One study 

found great variation in retrospective approval among different nations (Priebe et. al "Patients' 

Prospective Study"). The results showed that after three months the range of retrospective 

approval varied from 46 to 86% among different countries. The inconsistency in empirical data 

poses a problem for paternalistic intervention. It suggests that there may be many factors that 

affect retroactive attitudes that may need to be taken into consideration. 

A few factors were identified with having an effect on retrospective attitudes. One is the 

attitude at the onset of treatment. A more positive attitude towards treatment at the beginning 

correlated with a more positive retrospective attitude (Priebe et al. "Predictors"; Priebe et al. 

"Patients' Views 1 Year"). Patients with schizophrenia or psychotic symptoms also held a less 

favorable retrospective attitude (Priebe et. al "Patients' Views 1 Year"). However, initial 

attitudes towards medications tend to correlate with post attitudes in tenns of schizophrenia. The 

researchers suggested that patients should be educated about their treatment and options in order 

to improve retroactive attitudes (Rossler and Jaeger; Gaebel et. al). 

One possible explanation for the lower approval rating with schizophrenia is that they 

have not reached the moment of clarity. While the patients have benefited from treatment, they 

are not yet in a place where they could appreciate the treatment because they are still suffering 

from symptoms associated with the disorder. While this may work as a partial explanation, it is 

problematic. It begs the question of how long should we wait for retroactive consent to match 

hypothetical consent. Forcing involuntary treatment indefinitely even though the patient may 

never explicitly appreciate it on the grounds that they are still irrational is problematic. The 
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burden of proof to do this would be very high. This sort of indefinite treatment should be met 

with skepticism. 

There are a few unresolved issues that are worth mentioning. First, I have not addressed 

the question regarding the relationship between legal responsibility and mental illness. Szasz 

devotes much time in criticizing the appeal to mental disorders in order to avoid criminal 

responsibility. His criticism deserves a reply, but it is not the focus of this essay. Szasz is also 

vocal in criticizing involuntary commitment on the grounds that the individual is a danger to 

others. Because I focused on paternalistic motivations, this topic was outside my scope. Szasz is 

also highly critical of the field of psychiatry throughout is work. Szasz also makes a variety of 

claims meant to undermine the scientific validity of psychiatric claims. While this also deserves 

a reply, it is also outside the scope that this essay covers. What I have offered is a defense of 

paternalism in the context of psychiatry. I will leave the defense of psychiatry to someone else. 

Additionally, although I have suggested reasons to believe psychiatric paternalism may be 

justified in practice, a full justification of paternalism in practice would need to take a closer look 

at actually psychiatric literature. I have only given a theoretical defense and suggested issues that 

must be addressed for it to be justifIed in practice. 

IX. Conclusion 

Based on libertarian principles, and the premise that psychiatry is fundamentally based on 

contestable normative judgments, Szasz found reason to reject involuntary psychiatric treatment. 

However, upon further investigation, this rejection was premature. I agree with Szasz that 

psychiatry is based on normative judgments, buy I deny that this is a bad thing. As Graham 

demonstrates, normative judgments are common to all branches of medicine, not just psychiatry. 

Furthermore, upon closer inspection, it becomes apparent that Szasz's commitment to 
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libertarianism is motivated by a concern for autonomy and self-responsibility. In general, r agree 

with Szasz that a concern for autonomy necessitates that people have the right not to be 

interfered with in their pursuit of whatever they think the good life to be. However, where I part 

with Szasz is in cases of paternalistic interference. There are some circumstances where 

paternalistic action is actually a benefit of autonomy, and not a disadvantage. This would occur 

in cases where the consequences of an action have irreversible and severe consequences, where 

psychological pressures predisposition someone to making poor choices, and a lack of 

appreciation for consequences motives the individual to take ill-advised risks. Moreover, 

Dworkin's notion of hypothetical consent demonstrates that rational individuals would recognize 

this and consent to paternalistic restriction in autonomy for the sake of the overall protection of 

autonomy. People have an interest in setting up a paternalistic safety net that ensures that they 

will not forfeit their autonomy unless there is good reason to that depends on their subjective 

account of the good life. Furthermore, I give reason to suspect that at least theoretically, 

involuntary psychiatric treatment would fall under the category of legitimate paternalistic 

interferences for the sake of protection of the range of autonomy. However, there are obstacles to 

the practical justification of coercive psychiatry. The burden of proof that the psychiatric 

community must meet to justify involuntary treatment is high. With disorders that have a proven 

reliability and validity in diagnosis, treatment, circumstances that promote retrospective approval, 

it seems like the burden of proof is met. However, in the case of many disorders, like in the case 

of personality disorders, the psychiatric community falls short of meeting the necessary burden 

of proof. However, as psychiatry advances, I predict that the range of legitimate paternalistic 

intervention will become clearer and expand. 
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