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Abstract: The United States immigration system is challenged by a case backlog that 
plagues the ability for our courts to quickly and fairly adjudicate immigration cases and 
appeals.  With over 275,000 immigration cases awaiting trial, there have been a number 
of ways in which scholars and policy-makers propose that the courts alleviate this issue. 
Although there have been constitutional challenges against the way our immigration 
court system adjudicates its hearings and appeals, the U.S. Courts of Appeals has 
continued to provide the oversight necessary in making sure that due process has been 
met.  This paper provides a comprehensive look at the judicial structure of immigration 
cases. It explores the procedural problems with the Immigration Courts, the Board of 
Immigration Appeals, and the U.S Courts of Appeals, as well as addresses the 
streamlining changes affecting this the immigration court system starting in 1999.    It 
identifies multiple court cases in which the U.S. Courts of Appeals has provided oversight 
in assuring that court practices do not breach an alien’s due process.  Although there is 
no clear-cut solution to address the burdening backlog of cases, an Article I Immigration 
Court would be the most viable solution we have to fix our immigration court problems.   
 
 
The United States is a country that prides itself of its diversity. It is a place known for 

opportunity and the possibility for prosperity.  America is the home of Lady Liberty, she 

who has historically greeted immigrants from the east with those infamous words: “Give 

me your tired, your poor; your huddled masses yearning to breathe free” (Lazarus 1883).  

However, just how true do these words continue to hold for immigrants subject to 

deportability?  How true do these sentiments of possibility and protection line with the 

arduous process immigrants endure when facing the U.S. immigration court system? In 

January 2010, the estimated amount of unauthorized immigrants in the United States was 

10.8 million (Hoefer, Rytina and Baker 2010, 1).  In that same year, there were 516,992 

deportable aliens located, as well as 1,042,625 individuals attempting to obtain legal 

permanent resident status in the U.S. (“2010 Yearbook of Immigration Statistic” 5). In 

2011 alone, the total Immigration Court matters received by the Courts were 430,574 

(“FY 2011 Statistical Year Book” 2012 1).  These matters included new court 

proceedings, bond redeterminations, and motions.  All of these immigrants have one 
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thing in common – they are all individuals that may be subject to, or will be subjected to, 

a hearing at an immigration court.  

 With a summons to immigration court, an alien’s life can be turned upside down. 

Many of these individuals have jobs in the U.S., are supporting family members locally 

or abroad, and are raising children here.  Years of court hearings and a struggle to afford 

adequate legal representation may ensue, all under the stresses and strains of knowing a 

single judge can have the power of either declaring that person free, or subjecting that 

person to deportation.  

 However, in order to protect U.S. citizens and those legally presiding within the 

states, it is the government’s utmost responsibility to uphold its own laws, while 

penalizing those who indeed break such sanctions.  This balancing act – upholding the 

ideals of America as a place of liberty and opportunity, while upholding its own laws to 

protect our border – ensures that U.S. laws are being upheld, and that U.S. residents 

remain secure.   The U.S. Federal Court system plays a vital role in maintaining this 

balance. Immigration hearings remain one of the most difficult, and criticized, categories 

of court cases adjudicated today.  Concerns about whether or not due process standards 

are being met, and the ever-growing backlog of cases in the system, are both factors 

critics have used in challenging the constitutionality of how our country administers 

immigration hearings. This paper will address the U.S. Courts of Appeals role in 

overseeing the adjudication process of the lower immigration courts.  It will argue that 

although there have been constitutional challenges against the way our immigration court 

system adjudicates its hearings and appeals, the U.S. Courts of Appeals has continued to 

provide the oversight necessary in making sure that due process has been met.  This paper 
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will begin with a comprehensive look at the judicial structure of immigration cases.  It 

will evaluate the process from when an alien is first summoned to Immigration Court, 

when she first seeks an appeal through the Immigration Board of Appeals, and what 

happens when her case is taken all the way up to the U.S. Courts of Appeals.  Next, this 

paper will address some of the procedural problems found within the Immigration Courts, 

the Board of Immigration Appeals, and the U.S. Courts of Appeals when adjudicating 

immigration cases.  It will evaluate the growing backlog of cases found on all three tiers 

of the immigration court system. It will also address what the Attorney General has done 

in the past to alleviate these procedural issues, and how such changes have been further 

challenged for its constitutionality in providing due process of law.  The latter part of this 

paper identifies ways in which the U.S. Courts of Appeals has used its oversight to 

address these emerging problems.  It will conclude with an analysis of proposed solutions 

in fixing the Court’s procedural issues, and how academic scholars see future direction of 

immigration law. 

 Long before an immigration case ever reaches the United States Court of Appeals, 

there are several lower court officials who have mandatory jurisdiction for that alien’s 

case and appeal. This arduous process first begins with a summoning to immigration 

court from the Department of Homeland Security. When the Department of Homeland 

Security summons an alien to immigration court, that individual is given a charging 

document called a “Notice to Appear” (Law 2010 20). A Notice to Appear contains a set 

of allegations for grounds of removability, as stated by the government’s trial attorney 

(“Immigration Court: What Now” 2007 1). Once the DHS serves the Notice to Appear to 

the individual, the agency then sends a copy of it to the immigration court where it is 
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officially filed into the court system.  A Notice to Appear will contain the date, time, and 

location of her first initial hearing (Sethna 2007 1).   This hearing, known as the “Master 

Calendar Hearing,” is where an alien must plead to the government’s allegations.  Many 

preliminary matters take place during this hearing, including advising the alien to the 

right to an attorney (at no expense to the government), advising the alien of the right to 

present evidence, explain the charges and allegation of the Notice to Appear in a way 

comprehensible to that alien, and taking pleadings (Carrera 2012 2).  An alien will also 

have the opportunity to address the judge in numerous ways, including admitting or 

denying the charges and facts stated in the Notice to Appear, designate or decline to 

designate a country of removal, and request any needed interpreters for the alien or 

witnesses (Carrera 2012 2).  The aliens can also request a date to file application for relief 

depending on her eligibility.  She, or her legal representative, may request asylum, a 

withholding of removal, relief under the Torture Convention, or voluntary departure 

(“Appearing at a Master…” 2012 1).  How that alien pleads her case is critical because it 

is the first opportunity for the alien to contest any factual allegations in the Notice to 

Appear (Sethna 2007 2).  Failure to raise any objections and denials at this initial hearing 

may create complications and prejudices to that alien in future hearings, for the 

immigration judge may not allow the individual to change her plea in a future hearing 

(Sethna 2007 1).  The master calendar hearing may also be the final hearing an alien 

attends if she admits enough evidence to make the court find her removable (Sethna 2007 

2).  An immigrant may have one master hearing prior to her trial, or multiple hearings 

depending on the complexity of the case (Sethna 2007 2).  
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 After the alien pleads removability, the immigration judge will then set a date for 

a merits hearing, also known as the individual calendar hearing. Individual hearings are 

“evidentiary hearings on contested matters… including challenges to 

removability/deportability and applications for relief” (“Immigration Court Practice 

Manual” 2004 75).  Individual hearings give the alien the opportunity to present evidence 

and witnesses to help support any claim of relief she may have (Carrera 2).  The alien 

may also challenge evidence presented by the government, as well as cross-examine 

government witnesses (Carrera 2).  Once both parties have the opportunity to present 

their cases, the presiding judge may choose to enter an oral ruling immediately after the 

hearing, or the judge may choose to issue a decision at a future date (Carrera 2).  

Although the hearing itself takes several hours to administer, it can take upwards of 

months, and sometimes even years, to schedule the hearing (“Immigration Court…” 2007 

1).  Much of how quickly the Immigration Courts are able to get to a particular case 

depends on the crowdedness of court calendars for that region (“Immigration Court: 

What Now” 2007 1).   On average, the time it takes for the immigration courts to 

complete a case is 15 months. Asylum claims and protection against torture can average 

over 23 months to complete (“Leahy Chairs Hearing on Challenges” 2011 1)  

 There are a number of common arguments aliens take in order to defend 

themselves against charges of removability.  Depending on the situation, an alien who 

has been a lawful permanent resident for a number of years may choose to apply for 

Cancellation of Removal for Lawful Permanent Residents (“Immigration Court: What 

Now” 2007 1).  In this situation, the individual will need to demonstrate to the 

Immigration Courts that it would be more beneficial for all concerned people for that 
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person to stay in the United States (“Immigration Court: What Now” 2007 1).  If a person 

is not a lawful permanent resident but has resided in the United States for over ten years 

with residents who are citizens or Lawful Permanent Residents, he or she may be 

qualified to apply for Cancellation of Removal for Non Lawful Permanent Residents 

(“Immigration Court: What Now” 2007 1).  In such a circumstance, the alien will have to 

prove that removal will cause “exceptional and extremely unusual hardship to a 

“qualifying relative’” (“Immigration Court: What Now” 2007 1) Qualifying residents 

include the close relatives in the United States who are either a green card holder, or a 

United States citizen.   

 There is a third common defense for an immigrant challenging removability 

charges, which is to apply for asylum. Asylum status is a type of protection measure 

available to immigrants who meet particular standards.  First, they must meet the 

definition of a refugee. According to the Immigration and Nationalities Act (INA), a 

refugee is as follows: 

“…any person who is outside any country of such person's nationality or, 
in the case of a person having no nationality, is outside any country in 
which such person last habitually resided, and who is unable or unwilling 
to return to, and is unable or unwilling to avail himself or herself of the 
protection of, that country because of persecution or a well-founded fear 
of persecution on account of race, religion, nationality, membership in a 
particular social group, or political opinion…” (Act 101(a), 15P).  
 

Generally speaking, refugees are those individuals, outside of their home country, unable 

or unwilling to return because of the fear they may face serious harm.  Aliens applying 

for asylum must also already be in the United States, as well as seeking admission at a 

port of entry (“Refugees and Aslyum” 1). When an individual attempts to be granted 

asylum, he or she must prove to the Immigration Courts that returning to one’s home 
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country will result in persecution because of one’s race, religion, political perspective, or 

social group membership (“Immigration Court: What Now” 2007 1). The alien may also 

demonstrate cases of past persecution, as well as obtain asylum by showing that future 

persecution may occur.  The Cancellation of Removal for Lawful Permanent Residents, 

Cancellation for Unlawful Permanent Residents, and Claims of Asylum are all ways in 

which our U.S. laws help balance its ideals of freedom and opportunity, while still 

upholding its laws. It extends leniency and protection towards certain immigrants whose 

life – or the lives of his or her family members – may be on the line if forced to return.  

 Throughout the master calendar and individual hearings, an immigrant’s case is 

presided over by a “special inquiry officer,” also known as an immigration judge 

(Legomsky 2008 2). Immigration judges are the trial-level decision makers within the 

immigration court process (Baum 2010 1505). Like other courts dedicated to specialized 

topics, immigration courts operate as an independent court system. It is an administrative 

court located in the Executive Office for Immigration Review (EOIR), housed within the 

U.S. Department of Justice (Baum 2010 1505).  There are 272 judges that staff the 54 

immigration courts in the United States (Law 2010 21). Immigration judges hear to 

several types of immigration cases, with a vast majority of them – approximately 98% -- 

being removal proceedings for noncitizens of the U.S. (Baum 2010 1505). The Executive 

Office for Immigration Review is responsible for effectively selecting immigration 

judges during appointment periods.  Soon after these appointments, the attorney general 

officially appoints them (Baum 2010 1505).    

 Once the Immigration Judge renders a decision, the alien has two options.  First, 

if eligible, the individual can file a motion with the Immigration Judge to reopen her case.  
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For those ineligible, an alien can file to appeal the immigration judge’s decision to the 

Board of Immigration Appeals (“Immigration Court Practice Manual” 2004). The Board 

of Immigration Appeals, also known as the BIA, is an administrative appellate body 

created and controlled by the Attorney General.  The purpose of the BIA is to “…provide 

guidance to immigration judges below through the interpretation of the law, to achieve 

uniformity and consistency of decisions rendered by the 200-plus immigration judge 

corps, and to assure fair and correct results in individual cases” (“Seeking Meaningful 

Review” 2003 1).  The Board of Immigration Appeals plays the role of correcting 

erroneous actions from previous immigration officials and immigration judges – making 

it a very important entity for those aliens seeking further court review. 

 Before the Board can review a case adjudicated by the immigration courts, a 

“Notice of Appeal” must be submitted to its headquarters in Falls Church, Virginia.  The 

Notice of Appeal is the official document used to file an appeal with the Board. It is 

important that this document is both properly filled and filed with the Board within the 

allotted 30 day time-period given after the immigration judge made the decision 

(“Immigration Court Practice Manual” 2004 82). Failure to do so will subject the appeal 

to rejection.  Once a Notice of Appeal is filed, jurisdiction is given to the Board, with the 

immigration judge divested of jurisdiction over that case (“Immigration Court Practice 

Manual” 2004 5).  Aliens have the ability to seek a stay of deportation or a stay of 

removal while the appeal sits pending before the Board (“Immigration Court Practice 

Manual” 2004 50).  

 Board members hear a number of different appeals  by rendered case decisions.  

However, the majority of cases involve orders of removal and applications for relief from 
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removal (“Board of Immigration Appeals” 1). Approximately 10% of decisions by 

immigration judges get appealed to the Board (“Board of Immigration Appeals” 1). 

Unlike in immigration court, the BIA decides appeals through the conduction of “paper 

reviews” (“Board of Immigration Appeals” 1). During this review process, the Board 

evaluates the alien’s appeal along with the original applications and petitions, briefs, 

motions, and previous decision made by the lower immigration court.  It is very rare for 

the Board to grant oral argument at the request of one of the parties (“Board of 

Immigration Appeals” 1). 

 In contrast to the nation’s 272 immigration judges, the Board of Immigration 

Appeals is comprised of only fifteen board members (justice.gov). Originally, the BIA 

had five members until 1994, in which it began to expand until reaching the 15-member 

mark we see today (“Board of Immigration Appeals” 1).  Up until 1988, those previous 

five Board members would sit en banc when deciding cases.  When cases are decided en 

banc, every member of the Board would take part in the decision-making process 

(Legomsky 2008 2).  As the amount of caseload increased with the increasing number of 

Board members, administering case decisions changed in allowing three-member panels 

to adjudicate decisions (Legomsky 2008 3).    

 From 1988-1999, it was customary for the BIA use three member panels when 

adjudicating appeals (Legomsky 2008 3). However, when a surge of petitions created a 

severe backlog in cases, Attorney General Janet Reno issued the authorization of the 

Chair of the BIA to “…identify exceptional categories of cases that could be decided by 

single members” (Legomsky 2008 3). When this decision was shown successful in the 

increase of productivity from the Board in adjudicate decisions, the usage of single 
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member reviews became more common.  Even with this increase in productivity, the 

number of appeals to the BIA has continued to remain over 30,000 requests per year 

(“Reforming the Immigration System” ES-5) 

 In the instance where an Alien still receives an unfavorable decision by the Board, 

she can still be eligible to appeal to the U.S. Courts of Appeals.  The United States Court 

of Appeals consists of thirteen different circuit courts that vary among region.  There are 

eleven circuit courts that are comprised of one or more states, one circuit in the District of 

Columbia, and one federal circuit (Baum 31 2008).  The boundaries of each circuit make 

up its jurisdiction for that appellate court (Baum 31 2008).  The only exception to this is 

with the Federal Circuit of Appeals, who has nation-wide jurisdiction (Baum 32 2008).   

 To better understand the U.S. Courts of Appeals role in immigration cases, one 

must first understand the origins in which the Court of Appeals first emerged. The Court 

of Appeals was first established as a result of an overworked Supreme Court. Prior to the 

Federal Court of the Appeals, the Supreme Court functioned partly as a court of review 

(Law 2010 66). Between the justices responsibilities a large workload under their belt, 

structural changes were created within the judiciary to alleviate the Supreme Court’s 

workload, as well as to eliminate circuit riding by Supreme Court justices (Law 2010 66). 

Such structural charges emerged after the creation of the First Judiciary Act of 1789 and 

the Evarts Act of 1981. The First Judiciary Act of 1789 established the hierarchical 

structure of the judiciary, while the Evarts Act of 1891 created the U.S. Court of Appeals 

(Law 2010 66). 

 The U.S. Court of Appeals acts as the primary appellate court within the federal 

judiciary (Law 2010 67). Such a small selection of Supreme Court hearings ultimately 
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leaves the Court of Appeals with the responsibility to correct erroneous court decisions 

made by lower courts, thus giving final jurisdiction over “…admiralty and diversity 

cases, patent and revenue cases, and criminal prosecutions” (Law 2010 66). The 

workload pressures of each circuit vary by each region. This has a lot to do with the 

number of states within that circuit, and the number of judges as well (Baum 31 2008).  

For example, of the 167 judgeships that make up the court of appeals, six reside in the 

First Circuit while 28 make up the Ninth Circuit (Baum 31 2008).  Nonetheless, each 

circuit court hears scheduled cases year long and has mandatory, appellate jurisdiction on 

all such cases. 

 By the turn of the 20th century, consensus was made that the Supreme Court 

should only be reserved for legal and policy questions, leaving the U.S. Court of Appeals 

to maintain its function as an error-correcting court (Law 2010 83). Because the Supreme 

Court is reserved mostly for policy-making purposes, the U.S. Court of Appeals usually 

represents the last opportunity an immigration case may have in being overturned (Baum 

30 2008). Even if an immigration case is heard by the Supreme Court, alien litigants have 

been less successful in Supreme Court appeals due to its policy-making approach, and the 

specific manner in which they decide cases (Law 2010 87). Nonetheless, the great 

majority of immigration cases end at the Board of Immigration Appeals due to the large 

financial costs it takes in furthering an appeal to the federal courts (Law 2010 23).  In 

addition to these financial costs, Congress eliminated the right to petition the Courts of 

Appeals in reviewing rendered BIA cases in a large variety of cases.  Most of the 

immigration cases that now reach the federal appellate level are asylum-related issues 

(Baum 2010 1507).  However, they do also hear many cases that challenge immigration-
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enforcing state statutes, such as with the Ninth Circuit of Appeals overseeing the case 

involving Arizona’s controversial law, S.B. 1070 (United States v. State of Arizona).   

 The ability for immigration cases to be heard on the U.S. Court of Appeals is 

limited.  However, with the Supreme Court serving as the final pronouncement on legal 

and policy issues, the result for the Court of Appeals has been an increase of insulation 

from Supreme Court supervision (Law 2010 115).  This has created a large role for the 

Court of Appeals in providing oversight to the rest of the courts with how they choose to 

adjudicate cases.  This oversight, as we will later evaluate in greater detail, plays a large 

role in maintaining that the administrative practices adopted by the EOIR remain fair, 

efficient, and within constitutional grounds.  

 There are a lot of steps involved when an immigrant’s case is taken as high as the 

Court of Appeals.  Why are such procedures important throughout the process of 

appealing one’s case?  For one, such procedures are important in making sure every alien 

receives proper due process for their case. Next, this paper will address some of the 

procedural problems found within the Immigration Courts, the Board of Immigration 

Appeals, and the U.S. Courts of Appeals when adjudicating immigration cases. 

 For Americans raised in the United States, certain core values engrained within 

the American legal system may feel like entitlements.  There are constitutional 

provisions, such as due process of law, that Americans have grown up knowing they 

possessed as citizens, with the knowledge that courts must follow certain rules and 

procedures in order to uphold its legitimacy in government.  Immigrants, although not 

granted all the constitutional provisions endowed to U.S. citizens, also have constitutional 
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protections that play a vital role in any removal proceedings that they may find 

themselves subject to.  

 Immigration court procedures, as well as the appeals process, play a vital role in 

the decision-making process within removal proceedings.  There are a number of reasons 

why this process is so important.  For one, much of what our immigration court 

proceedings include correlate with an immigrant’s rights for due process of law.   A 

Notice to Appear is not only a way to inform an alien of the government’s attempt to 

remove them, but also to constitutionally inform that person of the grounds in which they 

are trying to deport that person. A hearing date is set in advance in order to make sure the 

alien has an opportunity to prepare an argument on his or her behalf, and to explain the 

circumstances of why the removal charges should be dropped (“Due Process in 

Immigration Proceedings” 7) As ruled in Colmenar v. INS, an “…alien who faces 

deportation is entitled to a full and fair hearing of his claims and a reasonable opportunity 

to present evidence on his behalf” (210 F. 3d 971). A provided explanation of procedures, 

the right to confront and cross-examine witnesses, and apparent eligibility for relief are 

additional examples of the rights Aliens possess under due process of law (“Due Process 

in Immigration Proceedings” 9). These procedures provide the due process necessary to 

uphold an alien’s 5th amendment rights.  Without prior notification of such charges, an 

alien would not be given the fair chance of arguing the claims against him or her.  Such 

procedures provide the same fairness that U.S. citizens are provided when entering the 

judicial system for a particular legal matter. 

 Our legal procedures for immigration cases not only promise due process, but also 

provide consistency for those parties involved in the court system.  Immigration Courts 
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must strive to remain consistent in their decisions in order to provide fairness to its 

petitioners.  This consistency, however, becomes difficult when there is a great deal of 

statutory interpretation involved in each and every immigration case. Terms such as 

“extreme hardship” and “of good moral character” are vague and ambiguous, but play 

vital roles in determining arguments for which aliens can be qualified to stay (Law 2010 

113).  Although this leaves much room for judges to input their own interpretation of 

what qualifies these terms, judges must possess a sense of consistency in its decisions in 

order to make sure the process remains fair to all immigrants.  Therefore, broad and 

narrow interpretations of certain factors will usually remain consistent with existing 

doctrine, allowing aliens and legal advisors to have an understanding of how different 

situations have been ruled on in the past.  

 Immigration court processes are also important not only to help deliver consistent 

rulings, but also in order to allow aliens an overall fair trial.  However, as previously 

discussed, the path that aliens must endure is an arduous process. The process to appeal a 

lower court decision can be lengthy, costly, and emotionally demanding.  However, such 

stresses do not come one-sided.  As previously discussed, for decades, the U.S. 

immigration court system has experienced changes in caseload size resulting in 

controversial policy changes made within the immigration court system. To better 

understand these changes and why they occurred, it is important to understand the unique 

attributes immigration cases possess, and how these attributes make the decision-making 

process of immigration cases much more difficult to adjudicate.   Immigration cases are 

more complex than other types of court cases because there exists a great amount of 

ambiguity within relevant facts that the alien presents to the court (Baum 2010 1507).  
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For asylum cases in particular, there may be little basis for prediction in determining 

what can occur if that person had to return to her country (Baum 2010 1510). For 

immigration judges at the trial level, cases are more difficult to adjudicate because the 

legal standards for immigration cases are not precise (Baum 2010 1509). Immigration 

cases are also difficult because of language barriers experienced by the alien. If an 

individual faces the court with pro se status, or “on one’s own behalf,” that individual can 

be very limited in the ability to effectively communicate an argument to the court (Baum 

2010 1510). The absence of factual evidence, paired with the judge’s dependence in 

assessing an alien’s testimony, makes the decision-making process of immigration 

extremely difficult.  

 Deciding a verdict in immigration cases is not a simple task. Every immigration 

case must be given the special attention necessary to appropriately reach a sound 

decision. There possesses a magnitude of factual evidence necessary for judges to inquire 

on, and much of these facts are attained with little physical evidence.  There is also a 

great amount of complexity that goes into immigration case decision that it seems to rival 

the federal tax code  (“A Crisis in Immigration Courts” 2011 1). Because immigration 

cases are so complex, there are serious concerns emerging from the overwhelming 

backlog of cases existing in the immigration court system today. In May 2011, there was 

a recorded backlog of 275,316 immigration cases (“A Crisis in Immigration Courts” 2011 

1).  In the fiscal year prior, in 2010, there were 353,247 immigration cases completed 

between 272 immigration judges, with the average wait time for pending cases being 

approximately 482 days (“A Crisis in Immigration Courts” 2011 1). The average 

caseload per judge was more than 6 cases per day (Baum 2010 1515). Even with an 
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increase in law clerks, there is still an average of only one clerk for every four judges 

(Baum 2010 1515).  Such heavy caseloads make critics question the effects large 

caseloads may have the quality of decisions reached by immigration judges. Immigration 

judges have already attested to the difficulties created by the high workload, using an 

analogy to traffic court to illustrate the necessity of speed in adjudicating cases, despite 

the gravity and stakeholders of the cases involved (Baum 2010 1515).  With such a large 

amount of waiting time in administrating cases, immigration courts were once 

“…encouraged to do things in a short and dirty manner,” because it was the job of the 

BIA to play the role as backstop to catch errors (Baum 2010 1516).  Immigration judges, 

therefore, are under very heavy time pressures to adjudicate cases in a quick and efficient 

manner (Baum 2010 1514). 

 As with Immigration Judges, the Board of Immigration Appeals must also deal 

with a heavy burden of cases.  The BIA takes on 40,000 thousand new appeals every year 

(Ashcroft and Kobach 2009 1999).  With thousands of cases needing attention, the time it 

takes for judge to get to reviewing a case can take years. Members of the BIA are also 

similarly under heavy caseload pressures.  In the 1990’s, a combination of factors 

brought about a massive surge in the number of cases appealed to the Board, adding to 

the total court backlog we currently see today (Baum 2010 1516).  By 1999, there was a 

growing backlog of more than 57,000 pending cases, which was an almost nine-fold 

increase since 1984 (Rana 2009 843). Members of the BIA averaged more than 16 

appeals per member, per workday in 2006 (Baum 2010 1517). From this mounting 

workload, the Department of Justice expressed a sense of worry that such a large backlog 
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would encourage aliens in removal proceedings to file frivolous appeals, in order to gain 

more time in the United States (Legomsky 2008 2).   

 Although the pressures are not nearly as severe as the caseloads found within the 

EOIR, the U.S. Court of Appeals have also experienced greater caseload pressures with 

the rapid growth in the number of petitions for review (Baum 2010 1518). Between 

February 2002 and February 2003, the number of petitions to the Second Circuit of 

Appeals increased by 781 percent (Baum 2010 1518).  Such petitions from the lower 

immigration courts have created a bottlenose of bunched up cases at the Court of Appeals 

level (Law 2010 145). There has been an increase in caseload pressures for the Court of 

Appeals overall agenda, especially because the Court of Appeals is a generalist body, 

meaning that they hear a wide range of cases being appealed to them (Baum 2010 1550).   

The volume of these immigration cases increasing, however, varies between circuits. The 

Second and Ninth Circuits of Appeals receive a far greater amount of immigration cases 

than other circuits, creating greater caseload pressures than some of the other Circuits 

(Baum 2010 1552).  The Ninth Circuit of Appeals receives the largest amount of petitions 

to review BIA decisions than any other circuit (Baum 2010 1518).  To ease the pressures 

of the caseload, the Second and Ninth Circuit developed heavy screenings and procedural 

changes meant to not affect the decisional tendencies of the court (Baum 2010 1520).  

Although such processing changes have been created to help alleviate this pressure 

without impacting judicial decision-making, there still exists evidence that suggests 

increased time pressures can lead appellate judges to fall back on their policy preferences 

as a means of guidance to decision-making (Baum 2010 1521).  
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 Similar to the Court of Appeals adopting procedural changes to help with 

caseload, the many pressures felt by immigration judges and members of the BIA have 

resulted in a number of procedural changes by various Attorneys General over the last 

few decades. In 1999, Attorney General Janet Reno enacted the first set of streamlining 

rules for the BIA (“Seeking Meaningful Review…” 2003 1).  Through these enactments, 

two major changes were implemented. One of the changes allowed for a single member 

of the BIA to affirm decisions alone, without a formal opinion (Law 2010 149).  The 

second streamline change involved the BIA chairman designating “…exceptional 

categories of cases that could be decided by single members” (Legomsky 2008 2).  As a 

result, the streamlining changes yielded noticeable results in the Board’s productivity 

levels. It helped to decrease the number of cases backlogged in the appeals process, as 

well as increase the BIA’s productivity in processing cases by up to 53% (Law 2010 

149).  

 As a result the first set of streamline changes in 1999, single members of the BIA 

were also given the ability to affirm certain categories of cases without a written opinion. 

Also known as an AWO, a case affirmed without opinion allows a court to make a 

decision ruling in the lower court’s favor, without having to write a legal opinion 

(Ashcroft and Kobach 2009 1997). By allowing members of the Board to decide with 

AWO’s, there became in increase in the production level by Board members in 

adjudicating cases (Rana 2009 844). However, this increases in case processing was not 

enough for courts to tackle the full backlog of pending immigration cases.  In 2002, 

another order by Attorney General John Ashcroft called for the BIA to clear its backlog 

of more than 56,000 cases by March 2003 (Law 2010 149). Prior to 2002, the BIA 
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practiced a de novo review of factual findings.  When considering a case de novo, the 

BIA would consider an appeal as though no decision was previously rendered. The 

procedural changes in 2002 recognized the immigration judge as the most appropriate 

fact-finder in immigration court cases, applying an Article III appellate court standard of 

review to BIA members instead (Ashcroft and Kobach 2009 1999). The adoption of 

streamlining rules helped the number of pending cases decrease from 57,949 in February 

2002 to 28,000 cases by January 2006.  These numbers alone make apparent the ability of 

these rules to alleviate part of the backlog, reaching its goal in increasing case 

productivity when administrating cases (Ashcroft and Kobach 2009 1999).  However, 

although the streamlining procedures under the 2002 BIA reforms did achieved the goal 

of helping to alleviate the backlog, those critical of these changes challenged the 

constitutionality on grounds of breached due process (Ashcroft and Kobach 2009 1999).  

With the requirement for all single-member decisions to affirm cases without opinion, 

critics challenging the constitutionality of the procedural reform claim that the AWO 

denies the alien “…a meaningful explanation for the affirmance of the immigration court 

ruling and a sufficient basis on which to appeal to the Article III courts, thus denying the 

alien due process” (Ashcroft and Kobach 2009 2001).  They also found that the alien’s 

right for due process had also been breached because the new process failed to provide a 

fair chance to appeal, as well as denying the alien individualized determination on appeal 

(Ashcroft and Kobach 2009 2001).  Such claims have been rejected in court, but it 

continues to be an argument from those critics attempting to see what else we can 

improve in our immigration court system.  
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 After the Attorney General’s 2002 call for reform, more streamline procedures 

were implemented.  While BIA members possessed some authority in single-handedly 

deciding immigration appeals, Ashcroft now ordered the majority of immigration cases to 

be decided by a single judge (Law 2010 149). In addition, multiple procedural reforms 

were implemented into this new adjudication system as well. The Attorney General 

decided to cut back its twenty-three BIA members down to eleven (Ashcroft and Kobach 

2009 1996). This occurred after discovering that the case backlog only grew larger with 

the incremental increase in the number of BIA members throughout time.  Therefore, it 

was apparent to the Attorney General that the number of personnel was not the root of the 

issue, but instead procedural factors were (Ashcroft and Kobach 2009 1996). There was 

an establishment of various time limits to facilitate more speediness in handling BIA 

cases (Ashcroft and Kobach 2009 1994). The conditions qualifying cases for 3-panel 

review became so narrow that only a select number of BIA appeals can qualify for it 

(Rana 2009 844).  Streamlining was no longer the exception to the rule, but instead the 

new norm. The increase in streamlining rules, paired with the elimination of 3-judge 

panels for nearly all immigration cases, has been recognized by some scholars as the 

elimination of the BIA’s role as “backstop” in catching errors in immigration proceedings 

(Baum 2010 1516).   

 In implementing streamlining procedures, the Attorney General’s intention was to 

tackle the “…massive case backlog severely impair[ing] the rule of law in immigration” 

which “…defeated the objective of timely and efficient adjudication of appeals” 

(Ashcroft and Kobach 2009 2001). Streamlining cases was supposed to alleviate the 

backlog and deliver better results to the alien litigants, in a more efficient manner.  Prior 
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to 1999, every case may have had a three-panel member reviewing the circumstances, but 

some cases “…presented no colorable basis for appeal,” therefore utilizing resources in 

such a way that seemed inefficient (Ashcroft and Kobach 2009 1992).  However, even 

though the procedural changes were successful in its goals of alleviating the case 

backload, there have been questions concerning the quality of decision-making that goes 

into the streamlining of cases.  There becomes a much greater potential for errors to occur 

with a single judge decision than with a panel of judges deliberating together (Law 2010 

150).  Petitioners are not convinced that the court’s streamlining methods are giving them 

a fair chance during trial, and therefore the amount of appeals that enter the appeals 

process has not improved (Law 2010 145). Even with the streamlining changes, U.S. 

Courts of Appeals are adopting additional methods to speedily get through cases as 

efficiently as possible. Court of Appeals judges have created multiple alterations to the 

court’s processes in order to keep up with the pace of cases flooding in its direction (Law 

2010 146). They have adopted “certiorari-like functions” and now “triage” its cases – 

some immigration cases get more attention from the judges, while others are routed in a 

direction where they get far lesser attention from judges (Law 2010 146).  In her study, 

Law found that there are qualitative differences between cases that are reviewed by 

central staff members and clerks and those reviewed by a judge.  Some of these 

qualitative differences include the amount of judicial attention received by a case, as well 

as the depth of review given to an appeal (Law 2010 146).  When cases are “triaged” and 

pre-categorized for the amount of attention that needs to go into a particular case, 

discrepancies emerge in the quality and depth of review obtained for that particular 

litigant for his or her case (Law 2010 146). 
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 With a large influx of immigration cases reaching the immigration courts and the 

Board of Immigration Appeals, the U.S. Caourts of Appeals’ role in error correction and 

oversight have become even more significant in maintaining efficiency and fairness in the 

adjudication process. Although it is technically the Supreme Court that has final word on 

a case, it has continued to increase its discretion over its own docket.  As a result, the 

U.S. Court of Appeals is given the responsibility in “…oversight over the vast and 

extensive administrative bureaucracy in immigration and other areas of law” (Law 2010 

100).   How is this discretion visible in today’s Immigration Court processes? For one, 

between the years 1881 to 2002, the eleven U.S. Court of Appeals made decisions on 

12,371 immigration cases.  In this same period, the U.S. Supreme Court only decided on 

200 immigration cases (Law 2010 114).  These statistics show that cases are a lot more 

likely to have its last decision heard by the Court of Appeals.  Because the Court of 

Appeals, more likely than not, will be the court of last resort for many immigration cases, 

much of the judges’ preferred interpretations of immigration statutes, as well as their 

discretionary use, will continue to stand” (Law 2010 115). 

 The U.S. Court of Appeals have also provided oversight in a number of 

immigration cases that have previously questioned the constitutionality of streamlining 

practices in delivering due process. After the reforms of 2002, there were a number of 

due process challenges in eleven of the U.S. court of appeals circuits. One challenge, 

presented to the First Circuit of Appeals in Albathani v. INS, questioned the BIA’s use of 

affirmances without opinions (AWO).  The case, involving a Lebanese immigrant, 

involved a denial of asylum by an immigration judge, whose decision was summarily 

affirmed by the BIA with an issued AWO (318 F.3d 365).  This was the first time in 
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which a case challenged the use of AWO’s in delivering due process of law. The First 

Circuit ruled that the use of summary dispositions was solely to manage workload, and 

disagreed that the use of AWO’s meant that the BIA was not giving the necessary review 

such cases need (Ashcroft 2009 2002).  Other circuits, like the Fifth, Seventh, Ninth, and 

Eleventh Circuits, followed this ruling soon after, dismissing all claims that AWO’s 

violate a petitioner’s due process rights (Ashcroft and Kobach 2009 2002). In affirming 

the decisions made by the lower courts in Albathani v. INS, the Court of Appeals 

provided the necessary oversight to reaffirm that the use of AWO’s did not compromise 

the attention every immigration appeal deserves.   

 Throughout 2003 and 2004, the Court of Appeals ruled on a number of cases 

similar to Albathani v. INS, all which challenged different streamlining procedures on the 

grounds of breaching 5th Amendment rights to due process.  In March 2003, an argument 

presented to the Ninth Circuit claimed the elimination of 3-party judge decisions did not 

provide petitioners with a meaningful chance to appeal his or her case (350 F .3d 845). 

The Petitioners, Gerardo and Theresa Falcon Carriche, were Mexican citizens who were 

denied their request for a cancellation of removal. They claimed that because only a 

single member affirmed the appeal to the BIA, they were deprived of a necessary 

“additional procedural safeguard” that a three-member panel of judges provides (350 F 

.3d 845). They argued that the BIA’s streamlining procedures violated their 5th 

Amendment right to due process.  The Ninth Circuit ruled in agreement with its sister 

circuits, referring to Albathani v. INS (among others), holding that due process rights 

were not in violation due to the use of streamlining procedures, including in the absence 

of 3-panel judges (350 F .3d 849).  In support of this decision, the Ninth Circuit brought 
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forth the fact that aliens continue to possess their right to seek review before a U.S. court 

of appeals, and by the Carriches bringing forth this challenge, they were exercising this 

right accordingly (350 F .3d 851).   In a similar court case, Blanco de Belbruno v. 

Ashcroft, the Fourth Circuit also rejected the argument that the due process must be 

reached by a panel of three-judges.  They found that “…there is no magic – and certainly 

no due process implications – in any given number of reviewing judges” (362 F .3d 282).  

In Dia v. Ashcroft, the Third Circuit, in an en banc panel of circuit judges, rejected this 

same challenge. The Third Circuit found that “the fact that the review is done by one 

member of the BIA and that the decision is not accompanied by a fully reasoned BIA 

decision may be less desirable from the petitioner’s point of view, but it does not make 

the process constitutionally ‘unfair’” (353 F .3d 243).  

 Throughout eleven different circuits, the Court of Appeals has rejected the 

challenges that put into question the use of AWO’s and the elimination of 3-panel BIA 

decisions. Even when the petitioners received assistance with being provided amicus 

briefs from organizations like the American Immigration Lawyers Association and the 

American Immigration Law Foundation, each circuit still came to the same conclusion 

and upheld the streamlined procedures (Ashcroft and Kobach 2009 1999).  These cases 

hearings illustrate not only the acceptance of streamline procedures by circuit courts, but 

it also demonstrates the many cases in which the Court of Appeals has provided oversight 

in maintaining the integrity of the immigration court system.  In the cases illustrated 

above, and even in cases not mentioned, such as Soadjede v. Ashcroft, Georgis v. 

Ashcroft, and Mendoza v. U.S. Attorney General, many different circuits confronted the 
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due process challenge to unanimously agree that streamlining does not violate an alien’s 

due process rights (350 F. 3d 848).  

 Even though the Court of Appeals stands by the streamlining procedures adopted 

from the 1999 and 2002 BIA reforms, there is still an outcry from aliens, activists, 

scholars, and politicians to come up with procedures that can control the court backlog 

and still implement fairer court procedures. Scholars have proposed a number of different 

solutions to this battle in balancing efficiency and fairness.  A more general proposal for 

change is to judicially specialize immigration court proceedings. There are a number of 

ways in which the immigration system can be judicially specialized.  One way of 

specializing the courts would be to convert the Board of Immigration Appeals into an 

Article I Immigration Court (Baum 2010 1553).  This proposal, originally proposed by 

former Board of Immigration Appeals judge, Maurice Roberts, was first proposed in his 

1980 article titled Proposed: A Specialized Statutory Immigration Court (“Reforming the 

Immigration System” 2010 6-19).  An Article I Court is a court created by Congress 

under its power under Article I of the Constitution, giving Congress the ability to 

establish “tribunals” inferior to the Supreme Court (“Other Federal Courts” 1).  This 

specialized court would replace all of EOIR, including the immigration courts and the 

BIA (“Reforming the Immigration System” 2010 6-4).  While they handle specific facets 

of cases important in our government, Article I courts are not part of the normal federal 

court structure.  Instead, they are a separate agency from the Department of Justice 

(Marks 2008 16). Therefore, scholars and policy-makers feel that an Article I 

immigration court could provide insulation necessary from those decision-makers who 

may be affecting court rulings indirectly.  This would give a greater degree of judicial 
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independence that alleviates the concern that “…Immigration Courts today remain 

controlled by an enforcement-minded agency” (Marks 2008 16). 

 There are a number of Article I courts in existence today that have provided the 

model necessary for reformists to advocate for this change in immigration court (Marks 

2008 21). For example, the United States Tax Court is an Article I court that decides on 

cases relevant to the federal tax system, and resides in the Executive Branch (“Other 

Federal Courts” 2).  Individuals have the right to appeal straight to an Article III federal 

court following their Article I court decision (Marks 2008 21). Those who advocate for 

this option of reform believe that an Article I immigration court would “…end persistent 

encroachments on independence once and for all…restor[ing] public confidence, 

safeguard due process, provide insulation from any political, law-enforcement agenda, 

and be sufficiently flexible to meet changing societal needs” (Marks 2008 21).  

Furthermore advocates are also convinced that once public confidence is restored by 

using this new court system, that the backlog of immigration appeals to the circuit courts 

will ultimately diminish due to this re-found perception of justice being served within the 

court system (Marks 2008 21). 

 By reforming our immigration courts to an Article I immigration court, residing 

judges will enjoy a greater sense of independence that they may not believe to have in 

today’s current immigration court system.  However, this type of reform would not 

change the level of specialization that the system contains on an appeals level (Baum 

2010 1553).  This is important because, as a generalist body, the Court of Appeals may 

not necessarily be found equipped enough to take on that level of pressure immigration 
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cases already have on the immigration courts today.  Thus, certain critics find that even 

this proposal for change may not be enough.   

 A second proposal for change also relies on specialization.  However, instead of 

reforming our immigration courts to an Article I immigration court, cases would be 

adjudicated in courts made up of Article III federal judges.  These judges would servce 

on a temporary, part-time basis (Baum 2010 1555). This change would ultimately 

alleviate the courts of appeals from the overburden of immigration cases.  It would also 

consolidate immigration appeals cases into one single court and achieves greater 

uniformity in immigration law (Baum 2010 1556).  However, it is questionable whether 

judges who are transferred to a new court will really become any more of an expert in 

immigration law than those circuit court judges exposed to many immigration cases 

today.  There is also very little likelihood that specialization in any particular field helps 

to improve judicial expertise in adjudicating cases  (Baum 2010 1556).  Much of the 

efficiency in this new court system would also be dependent on the resources that the 

government provides to the new court.  There may be an increase in workload pressures 

on circuits whose judges are temporary working in the new court system (Baum 2010 

1557).  The fairness and efficiency of our new immigration system would come at the 

cost of the efficiency levels of circuits with absent judges.  All things considered, the 

decision to specialize immigration court needs to be made with careful deliberation of 

what effect, as well as what uncertainties, may ensue from it. 

 Another major structural change that would create a court system independent of 

any executive branch department would be to create an independent agency specifically 

for the adjudication of immigration cases. Also known as the “split-enforcement model,” 
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an independent administrative agency would contain both a trial level administrative 

judge, as well as an appellate level for reviewing cases (“Reforming the Immigration 

System” 2010 6-13). An example of a split-enforcement model used in government today 

would be the Occupational Safety and Health Review Commission (“OSHRC”), who 

“…provides administrative trials and agency-head review of contested citations and 

penalties resulting from inspections by the Occupational Safety and Health 

Administration…a federal agency within the Department of Labor (“DOL”)” 

(“Reforming the Immigration System 2010 6-13).  In contrast to the EOIR’s relationship 

with the Attorney General, the OSHRC is independent from the Department of Labor, 

which allows complete independence from the rulemaking and enforcement functions of 

the DOL.  However, even with a great amount of independence, commissions such as the 

OSHRC do not handle nearly the amount of cases that face our immigration system today 

(“Reforming the Immigration System 2010 6-12).  In addition, there have been times 

where unnecessary issues have emerged between the OSHRC and the OSHA due to 

Congress not specifying which agency should prevail over disagreements (“Reforming 

the Immigration System 2010 6-14).  

  For decades, there has been heated debate about the need for immigration reform 

within the U.S. court system.  Thousands of cases have created an insurmountable 

backlog on all three tiers of our immigration court system, leading to streamlining 

measures that have then caused a backlash in the trust petitioners have in the immigration 

appeals process. This paper has argued that although there exists a case backlog that 

previously questioned the constitutionality of the lower court’s administrative practices in 

delivering due process in immigration cases, the U.S. Courts of Appeals has continued to 
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provide oversight in maintaining that due process has been met.  We have found cases 

among all 11 circuit courts that have rejected claims of breached due process, upholding 

lower-court streamlining practices and providing the oversight necessary to maintain the 

judicial system’s integrity.  After evaluating a number of proposals for change and 

reform, it is apparent that there exists no clear-cut, easy solution to the procedural and 

structural issues emerging out of our immigration court system.  However, reforming our 

immigration system into a specialized, Article I Immigration Court may be the most 

efficient way to tackle some these procedural issues.  Although this type of reform would 

do nothing to change the specialization on an appeals level, it would help in restoring 

much-needed public confidence in our immigration court system. Restoring public 

confidence is a key factor in alleviating the amount of cases being appealed to higher 

court officials.  If an alien truly feels like her case was whole-heartedly considered in a 

court of law, than there will be far less desire to argue her appeal to an appeals court.  

 The 2002 BIA reform came at a time where the backlog of cases became 

uncontrollable.  The timeliness of case adjudication was non-existent, and petitioners 

were able to use this delayed justices to appeal cases without merit (Ashcroft 2009 1994).  

The Attorney General found a solution to these issues in reforming immigration 

adjudication through streamlining techniques.  The results of this reform were successful 

in addressing the issue of cutting back the case backlog.  Although there will be critics 

that find these techniques inefficient and a breach of due process, we have seen in the 

cases previously discussed that the U.S. Court of Appeals has ruled that these 

streamlining reforms had breached no such constitutional grounds.  
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 So what does this mean for the government struggling to find a perfect solution to 

the immigration court battle? It may mean that reform must come at the cost of one 

significant over another, whether the courts choose to create reform that prioritizes 

efficiency over fairness, or vice versa.   The sentiments of opportunity and possibility the 

United States prides itself on must come with the ability for our government to balance 

these sentiments along national security and upholding law.  There will never be a 

magical solution to the issues surrounding our immigration court.  Until a more 

successful reform policy emerges, our overall immigration court structure is doing 

everything it can to balance efficiency with fairness with what resources it has. 
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