
For the benefit of Indian peoples: An
analysis of Indian land consolidation policy

Item Type text; Thesis-Reproduction (electronic)

Authors Di Giulio, Jo Ann, 1964-

Publisher The University of Arizona.

Rights Copyright © is held by the author. Digital access to this material
is made possible by the University Libraries, University of Arizona.
Further transmission, reproduction or presentation (such as
public display or performance) of protected items is prohibited
except with permission of the author.

Download date 26/05/2023 10:24:05

Link to Item http://hdl.handle.net/10150/278432

http://hdl.handle.net/10150/278432


INFORMATION TO USERS 

This manuscript has been reproduced from the microfilm master. UMI 
films the text directly from the original or copy submitted. Thus, some 
thesis and dissertation copies are in typewriter face, while others may 
be from any type of computer printer. 

The quality of this reproduction is dependent upon the quality of the 
copy submitted. Broken or indistinct print, colored or poor quality 
illustrations and photographs, print bleedthrough, substandard margins, 
and improper alignment can adversely affect reproduction. 

In the unlikely event that the author did not send UMI a complete 
manuscript and there are missing pages, these will be noted. Also, if 
unauthorized copyright material had to be removed, a note will indicate 
the deletion. 

Oversize materials (e.g., maps, drawings, charts) are reproduced by 
sectioning the original, beginning at the upper left-hand corner and 
continuing from left to right in equal sections with small overlaps. Each 
original is also photographed in one exposure and is included in 
reduced form at the back of the book. 

Photographs included in the original manuscript have been reproduced 
xerographically in this copy. Higher quality 6" x 9" black and white 
photographic prints are available for any photographs or illustrations 
appearing in this copy for an additional charge. Contact UMI directly 
to order. 

University Microfilms International 
A Bell & Howell Information Company 

300 North Zeeb Road. Ann Arbor. Ml 48106-1346 USA 
313/761-4700 800/521-0600 





Order Number 1358100 

For the benefit of Indian peoples: An analysis of Indian land 
consolidation policy 

Di Giulio, Jo Ann, MA. 

The University of Arizona, 1994 

Copyright ©1994 by Di Giulio, Jo Ann. All rights reserved. 

U M I  
300 N. Zeeb Rd. 
Ann Arbor, MI 48106 





FOR THE BENEFIT OF INDIAN PEOPLES: 

AN ANALYSIS OF INDIAN LAND CONSOLIDATION POLICY 

by 

Jo Ann Di Giulio 

Copyright © Jo Ann Di Giulio 1994 

A Thesis Submitted to the Faculty of the 

AMERICAN INDIAN STUDIES PROGRAM 

In Partial Fulfillment of the Requirements 
For the Degree of 

MASTER OF ARTS 

In the Graduate College 

THE UNIVERSITY OF ARIZONA 

1 9 9 4  



2 

STATEMENT BY AUTHOR 

This thesis has been submitted in partial fulfillment of requirements 
for an advanced degree at the University of Arizona and is deposited in the 
University Library to be made available to borrowers under rules of the 
Library. 

Brief quotations from this thesis are allowable without special 
permission, provided that accurate acknowledgment of source is made. 
Requests for permission for extended quotation from or reproduction of this 
manuscript in whole or in part may be granted by the copyright holder. 

SIGNED: ^ \ 

APPROVAL BY THESIS DIRECTOR 

This thesis has been approved^m the date shown below: 

Robert A. Willi is, Jr- // 
Professor of Law and American Indian Studies 



3 

ACKNOWLEDGMENTS 

A student relies upon many people for advice, assistance, and support 

while researching and writing a thesis. I would like to take this opportunity 

to thank and acknowledge those people. 

First and foremost, I would like to thank my committee members Dr. 

Tom Holm, Dr. David Wilkins, and my chairman Professor Robert A. 

Williams, Jr. for their help in executing this thesis. I am especially indebted 

to Rob Williams for seeing me through this project. His advice, guidance, 

and continual support were invaluable to me. 

I would also like to thank the BIA and tribal employees at the Colorado 

River Reservation, including Goldie Stroup, Gloria McVey, Stephen 

McHugh, and Toni Gonzales for taking the time to speak with me. 



4 

TABLE OF CONTENTS 

ABSTRACT 6 

INTRODUCTION 7 

SECTION ONE 

FEDERAL-INDIAN POLICY IN THE POLICY-MAKING PROCESS 12 
Nineteenth Century Policy 16 

Reservations 16 
Allotment 20 

Results of the Allotment Policy 26 
Fractionation 26 
Checkerboarding 30 

Status of Land Tenure on Reservations 31 
Indian trust patent 31 
Indian fee patent 32 
Tribal trust patent 32 
Tribal fee patent 33 
Non-Indian owned 33 
Federally-owned 33 
State-owned 33 

Twentieth Century Policy 34 
Reorganization 34 
Self-Determination 39 

Summary 43 

SECTION TWO 

THE HISTORY OF INDIAN LAND CONSOLIDATION POLICY 44 

SECTION THREE 

THE INDIAN LAND CONSOLIDATION ACT 53 
Land Acquisitions 54 
Protection of Tribal Lands 56 
Fractional Interests 57 



5 

TABLE OF CONTENTS -- Continued 

SECTION FOUR 

ANALYSIS OF THE INDIAN LAND CONSOLIDATION ACT 63 
Financial Obstacles 64 
Regulatory Obstacle 68 
Colorado River Indian Reservation 70 

History of the Reservation 71 
Present Status 73 

Congressional Review 77 
Summary 78 

CONCLUSION 80 

REFERENCES 84 



6 

ABSTRACT 

As a result of the allotment of Indian reservation land during the late 

nineteenth and early twentieth centuries, land on reservations today is 

severely checkerboarded and fractionated, making its productive use virtually 

impossible. Complicating productive land use is the status of land tenure on 

reservations, which may be classified into as many as seven tenures: Indian 

trust land; Indian fee land; tribal trust land; tribal fee; non-Indian land; federal 

trust land, and state land. 

Congress has attempted to reconcile fractionation and checkerboarding 

for the past eighty years, yet with little success. In 1983, Congress passed the 

Indian Land Consolidation Act (ILCA) to enable tribes to consolidate their 

land holdings and reduce fractionated land parcels. However, this act has 

failed to accomplish its goals. Rather then eliminating fractionation and 

checkerboarding, the act has succeeded only in complicating the devise and 

descent of Indian lands. 
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INTRODUCTION 

[The] motives of policy . . . ought to incline the 
Congress to listen to the prayers of the hostile 
Indians for peace, yet . . . [the] lines of property 
should be ascertained and established . . . 
commensurate to the public wants . . . because it is 
become necessary, by the increase of domestic 
population and emigrations from abroad, to make 
speedy provision for extending the settlement of 
the United States. . . . [A] bare recollection of the 
facts is sufficient to manifest the obligation [the 
Indians] are under to make atonement for the 
enormities which they have perpetrated ... by their 
wanton barbarity; and they possess no other means 
to do this act of justice than by compliance with the 
proposed boundaries ("Report of the Committee on 
Indian Affairs, 1783," in Prucha, 1990, p. 4). 

This attitude represents the impetus behind the institution of the 

Indian policy carried-on throughout the eighteenth and nineteenth centuries. 

Specifically, it demonstrates the colonial attitude of retribution on which 

original Indian policy was based as a result of tribes' participation with the 

British in the Revolutionary War. Indian policy has since evolved from the 

practice of punishing Indian peoples for challenging the American presence, 

to assimilating them into the dominant society, and finally, to assisting 

Indian peoples in re-establishing their tribal cultures and societies as self-

governing, self-determining political entities. 

An examination of Indian policy demonstrates this evolution of the 

federal government's Indian policy-making, yet also reveals the 

government's insincerity couched in the policies, presumably enacted with 
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the intent of helping Indian peoples. Consequently, Indian policy, while 

publicly purported to benefit Indians, in practice, has been implemented in 

such a way as to cause them irreparable harm. 

Policies such as removal and the establishment of reservations enacted 

during the early-mid nineteenth century, supposedly protecting Indian lands 

from non-Indian encroachments, actually became the means by which the 

U.S. acquired more land for non-Indian settlement. Allotment policy, enacted 

in 1887, was promoted as a way to adopt Indians into the dominant society by 

bestowing upon them the knowledge of farming and the attributes of 

Christianity, but its outcome proved to be merely another form of land grab. 

In twentieth century policy, Congress expressed a new attitude of revesting 

self-governing powers in Indian tribes so they might help themselves 

overcome the damage caused by earlier U.S. policies. However, Congress 

only provided lip-service to the reorganization of Indian affairs. Congress 

promised to provide the resources and support necessary to establish tribal 

governments and to consolidate tribal lands, but refused to appropriate those 

resources after the policy's implementation. 

In 1950s' termination policy, Congress saw an opportunity to obtain the 

remaining, rapidly diminishing Indian lands, while releasing the federal 

government from its responsibility towards Indian tribes. Promoting 

termination as a way to "free" Indian peoples from federal supervision, 

Congress implemented actions to force Indian peoples into the dominant 

society. With the establishment of self-determination policy in 1970, 

Congress acknowledged Indian peoples' concerns over the administration of 

Indian affairs, and enacted policy to address those concerns. However, while 
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Congress again represented the policy as beneficial to Indian peoples, it failed 

to provide the technical and financial support to insure the policy's successful 

implementation. 

Finally, with enactment of the Indian Land Consolidation Act (ILCA) 

in 1983, Congress broke with the congressional practice of implementing 

Indian policy to benefit non-Indians at the expense of Indian peoples. 

Unfortunately, however, the ILCA, continues the sloppy policy 

implementation perfected by Congress over the past one-hundred and sixty 

five years. Through the ILCA, Congress intended to correct the land tenure 

problems (fractionation and checkerboarding) caused by the allotment policy 

over one-hundred years ago. Yet, Congress' lack of resources and support 

continues to thwart a viable policy which could benefit Indian peoples. 

The U.S. government has spent the better part of the twentieth century 

attempting to address and correct fractionation and checkerboarding. Starting 

in 1910, Congress passed an act authorizing Indian peoples to make wills so 

their property would not fractionate upon their death (36 Stat. 856; 25 USC 

373). In 1926, the government authorized a study on the social conditions 

existing on Indian reservations. The Meriam Report, published two years 

later, recommended ending allotment, and eliminating fractionation and 

checkerboarding as a means to strengthen tribal land holdings (see "The 

Problem of Indian Administration," Institute for Government Research, 

1928). Based on the recommendations put forth in the Meriam Report, 

Congress passed in 1934, the Indian Reorganization Act (IRA), which 

included provisions for Indian tribes to purchase land in an effort to 

consolidate their land bases. Since that time, Congress investigated the 
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problems of fractionation and checkerboarding primarily through committee 

hearings conducted in 1957, 1961, 1962, 1963, 1976, 1980, 1982, and 1983, 

ultimately climaxing with enactment of the Indian Land Consolidation Act in 

1983. In these investigations, Congress identified the problems associated 

with fractionated and checkerboarded land ownership, yet failed to discuss 

exactly what hindered the implementation of the federal laws enacted to 

eliminate these problems. 

In addition to the federal government, several academics have studied 

the status of land tenure on reservations, including the problems of 

fractionation and checkerboarding. These scholars all identify the problems' 

primary source as the allotment of Indian lands through the General 

Allotment Act of 1887 (24 Stat. 388; 25 USC 331). In addition to this initial 

finding, Gilbert and Taylor (1966) assert that heirship problems are 

exacerbated by the Bureau of Indian Affairs' (BIA) conflict of interest in 

oversight of Indian lands. For example, while an action may benefit the 

individual Indian land owner, it may also conflict with the tribe's long-term 

land management goals. Williams (1971) concluded that the sole solution to 

fractionation and checkerboarding lies in congressional legislation. 

Taylor's (1976) thorough report on land tenure detailing the amount of 

land purchased by the Department of the Interior on behalf of Indian tribes 

between 1934 and 1975, demonstrates the government's attempts to rectify 

the results of the allotment policy. Francisco (1980) advocated the enactment 

of tribal heirship laws, instead of using the present state laws, to determine 

heirs and to govern the transfer of trust property upon the death of an Indian 

who dies intestate. He further asserts that only the use of tribal codes will 
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insure the preservation of Indian land for future generations. Finally, 

Anderson and Lueck (1992) define the various land tenures that exist on 

reservations and identify the limitations of each one. These two authors find 

that trust status is both an obstacle to economic development and an 

additional cause of fractionation. Although these studies provide us with a 

fair understanding of fractionation and checkerboarding, as well as their 

initial causes, they do not explain why these problems still persist sixty years 

after legislation was enacted to eliminate them. 

In Section One of this thesis, I present an analysis of the 

implementation of nineteenth and twentieth century Indian policies in 

comparison to the federal policy-making process, identifying their purpose, 

goals, and failures. Further, I discuss the consequences of the 

implementation of the allotment policy—fractionated and checkerboarded 

land tenures—which still persist on Indian reservations today. In Section 

Two, I present a history of congressional investigations and legislation 

regarding fractionation, which resulted in the enactment of the Indian Land 

Consolidation Act in 1983. In Section Three, I discuss the provisions of the 

Indian Land Consolidation Act. I conclude this thesis with an analysis of the 

Indian Land Consolidation Act, and present the reasons for its ineffective 

implementation. 
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SECTION ONE 

FEDERAL INDIAN POLICY IN THE POLICY-MAKING PROCESS 

A large portion of the Indian remnant in the 
United States is suffering from lack of a clear and 
progressive policy on the part of the Federal 
Government, erstwhile protector of the Indians 
(U.S. Senate, 1957, p. 53). 

Throughout the history of U.S.-Indian relations, policy-makers have 

proclaimed that the United States enacted Indian polices solely for the 

benefit1 of the Indian tribes. An examination of the Indian policies enacted by 

Congress provides a much different picture. Rather than benefiting Indian 

peoples, U.S. policy consistently has proved detrimental to their well-being. 

Indian policy severely diminished the original Indian land base, and caused 

the deterioration of the remaining Indian lands, rendering them 

unmanageable and poorly utilized. If Congress' benevolent policies towards 

Indian peoples were intended to culturally demoralize and subjugate them to 

a foreign government, then Congress clearly has achieved its goal. But, if 

Congress' intent in implementing Indian policy was truly to benefit Indian 

peoples, as policy-makers purported, then Indian policy has failed miserably. 

Indian policies have failed in their implementation for several 

reasons: 

1 "Benefit" in this paper means "to work to the advantage of" Indian peoples. 
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1) Congress failed to provide the resources necessary to implement the 
program successfully; 

2) Congress failed to consider the views of the Indian peoples affected 
by the policy, and failed to obtain Indian consent to implement the 
policy; 

3) Congress failed to provide oversight during and after the policy's 
implementation; 

4) Congress failed to consider the ramifications of the policy upon the 
affected Indian peoples; 

5) Congress failed to consider the Indians' preparedness for the policy's 
implementation; 

6) Congress failed to perform its obligation to tribes in accordance with 
the policy. 

Moreover, federal-Indian policy has failed to work to the advantage of 

Indian peoples because the policy-making process in which Indian policy is 

created and analyzed caters to the interplay between interest group advocates 

and the multiplicity of agencies and committees that constitute the federal 

government structure. Unlike the non-Indian constituencies throughout the 

U.S., the Indian constituency does not have working for it a massive group of 

private and public interests. Consequently, Indian concerns have not been 

addressed by the same process or in the same manner as non-Indian concerns. 

The federal policy-making process involves the interplay between 

individuals, interest groups (both proponents and opponents of the policy), 

and the federal government in a chain of events which ultimately result in 

the implementation of a policy to benefit a specified group of people. 

Simplified, this chain of events includes agenda setting, program 

formulation, program implementation, and program evaluation (Ripley and 
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Franklin, 1991, pp. 1-2). In the agenda setting stage, policy-makers identify a 

problem which they believe ought to be addressed by the government (Ibid., 

p. 1). The problem may be brought to the policy-makers' attention by an 

interest group, a private organization, or may have been a national issue that 

is finally being addressed. The second stage of the policy-making process, 

policy formulation, involves several steps including establishing evaluation 

criteria against which the policy will be compared, identifying alternative 

policies, and evaluating the alternative policies to select the policy which will 

be implemented (Patton and Sawicki, 1986, pp. 29-33; Ripley and Franklin, 

1991, p. 2). The third stage of policy-making, program implementation, 

involves implementing the policy or program chosen during the second 

stage. Finally, in the fourth stage, policy-makers evaluate the program's 

impact by analyzing whether the program met its desired goals. A program 

may be evaluated in a number of ways, including before and after 

comparisons, actual versus planned outcomes, or through a cost-benefit 

analysis (Patton and Sawicki, 1986, p. 37). At each stage of the policy process, 

policy-makers consider the constituents' concerns which were the impetus 

for the policy evaluation, as well as related policy issues that might be raised 

in the future. Thus, throughout this process, policy-makers remain aware of 

their constituents' concerns, and create policy in response to those concerns. 

This policy-making model is standard practice in mainstream society, 

yet, historically, has not been applied universally to the creation of Indian 

policy. The key differences in the Indian policy-making process have been the 

lack of Indian interest-group participation, and the lack of governmental 

response to Indian concerns. In theory, the federal government acts towards 
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Indian peoples in accordance with its trust responsibility, and enacts Indian 

policies solely for their benefit. In practice, however, policy-makers typically 

create and implement Indian policy in response to non-Indian demands, 

rather than in response to Indian concerns. According to Emma Gross (1989) 

the government's failure to implement policies addressing Indian peoples' 

concerns stems from Indian peoples' limited involvement in the political 

process and their consequent inability to influence electoral outcomes (Gross, 

1989, p. xv). More specifically, the reasons 

. . . behind the failure of the official policies were 
diametrically opposed and irreconcilable notions 
about the character of the Indian people. 
Accordingly, whereas Washington policy-makers 
themselves were inclined to view the Indian 
communities as sovereign entities, they were unable 
to change the popular conception of Indians as 
conquered savages, without sovereignty, and in 
need either of becoming assimilated or being 
annihilated in order to establish progress and 
civilization on the frontier (Ibid., p. 5). 

Consequently, Congress enacted policy during the nineteenth and twentieth 

centuries at the behest of non-Indians, and often against the wishes of Indian 

peoples. Although Indian representatives often appealed to Congress 

regarding federal policies implemented on their behalf, tribal concerns were 

always balanced against those of the non-Indian society, and almost always 

were unilaterally disregarded. Thus, the non-Indian policy process has failed 

to benefit Indian peoples because, historically, Indian peoples have been 

unable to amass the human resources necessary to influence participants 

within the policy-making system. 
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Nineteenth Century Policy 

Through the Indian policy implemented during the early nineteenth 

century, Congress initially intended to maintain a separation between Indians 

and non-Indians. To accomplish this goal, the federal government divided 

the Indian and American territories at the Mississippi River, and 

subsequently enacted laws to provide for the protection of Indian lands 

against encroachments by non-Indians. When the boundary line and the 

laws failed to keep the races separate from each other, Congress created 

reserved Indian territories on which non-Indian encroachments were 

forbidden. Yet, when the non-Indians breached the reservation boundaries, 

causing war between the groups, Congress failed to remove the non-Indians 

and instead, altered its policy towards the Indians, demanding their 

integration into the dominant society. Although seemingly contrary in their 

nature, the two policies enacted during the latter half of the nineteenth 

century had a common goal: to substitute non-Indian concepts of land 

ownership for Indian societal values regarding land and its uses. This goal 

translated into destroying Indian communal land tenure by imposing upon 

individual Indians private property so they might become civilized, and 

eventually incorporated into the dominant society. 

Reservations 

Reservation policy was established during the mid-nineteenth century 

in response to the frequent outbreaks of violence between Indians and non-

Indians over the continued non-Indian encroachments onto Indian 
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territories. While scholars agree that policy-makers' intent in implementing 

the reservation policy was to maintain a separation between the races, they 

differ in their opinions on the policy's ultimate goal. Brian Dippie proposes 

that the reservation policy was implemented to establish peace between the 

groups, and to protect Indians from extinction (Dippie, 1982, p. 75). Stephen 

Cornell asserts that reservation policy was simply the government's method 

to obtain title to all Indian lands that it had not yet purchased (Cornell, 1988, 

p. 41). Francis Paul Prucha, considered by many scholars to be an authority on 

Indian policy, finds that the reservation policy was implemented for all of 

these reasons (Prucha, 1986, pp. 122, 111, 110), and more importantly, to 

transform the Indians into civilized people by teaching them how to farm, to 

speak English, and to practice Christianity (Prucha, 1986, p. 110). A report filed 

by Commissioner of Indian Affairs Luke Lea supports Prucha's theory. 

Summarizing the congressional intent behind the policy, Lea defined 

reservations as places "where [the Indians] can be controlled, and finally 

compelled by stern necessity to result to agricultural labor or starve" 

("Annual Report of the Commissioner of Indian Affairs, 1850," in Prucha, 

1990, p. 82). 

The creation of reservations was necessitated by U.S. expansion to the 

Pacific Ocean, and the subsequent settlement of the west coast by non-Indians. 

The massive relocation of non-Indians from the east to the west impacted 

Indian affairs in two ways. First, the increased number of people relying on 

the buffalo in the plains as the sole food source upset the ecological system, 

and forced the plains Indians to obtain new hunting grounds. Second, the 

non-Indians' settlement in the western lands, prior to their settlement in the 
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plains region, placed the Indian tribes literally in the middle of white 

settlement; the tribes were surrounded by non-Indians in the east, south, and 

the west. As a result, the U.S. could no longer resolve land confrontations 

between Indians and non-Indians by relocating the Indians to lands void of 

non-Indian settlement; there were no more "vacant" lands (Prucha, 1986, p. 

116). Thus, the Indian territories presented a barrier to American east-west 

expansion, necessitating a change in Indian policy. Consequently, reservation 

policy was forced upon the Indian tribes, purportedly to protect the Indians 

from unscrupulous non-Indians, but actually to provide for the orderly 

settlement of the United States. 

The United States government did not achieve all of its intended goals 

when it implemented the reservation policy. Reservation policy established 

peace between Indians and non-Indians; protected Indians from extinction (if 

this can be gauged merely by the presence of Indian peoples in the U.S. today); 

obtained for the United States virtually all of the Indians' lands. However, 

reservation policy did not civilize Indian peoples by transforming them into 

farmers. 

The policy failed in this regard for several reasons. In hindsight, 

policy-makers determined that "[t]he white man's greed and the red man's 

lack of law . . . prevented the civilization of the Indian" (Report of the Board 

of Indian Commissioners, 1886, p. 19). Further, the separation of the Indians 

from civilized society preserved their "degrading" tribal customs and "low 

moral standards of heathen barbarism" (Ibid., p. 32). In addition, policy

makers recognized that the United States was not able to civilize the Indians 

under the reservation policy due to the federal government's failure to meet 
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its pledges to Indian peoples; the government did not fulfill its treaty 

promises to the tribes (Ibid., pp. 19-20). 

While it could be argued that the reservation policy benefited tribes by 

reserving to them a "permanent" land base and protecting them from 

extinction, there is a much stronger case for the argument that the policy 

harmed Indians. The policy saved some of the Indians' original lands for 

their use, but it also dispossessed Indian peoples of hundreds of millions of 

acres of land. Furthermore, the provisions of the treaties negotiated under 

this policy were violated almost immediately by the Indian agents, and 

within a short time, by Congress when it passed the General Allotment Act in 

1887 opening Indian reservations to non-Indian settlement. As a result of 

reservation policy, the peoples who once possessed in excess of two billion 

acres of land (Churchill, 1992, p. 144), now only possess approximately fifty 

million acres of land (Pevar, 1992, p. 5). 

An analysis of the process behind the creation of reservation policy 

within the policy framework discussed above reveals that the Indian 

constituency was not served by implementation of the reservation policy, as 

policy-makers ignored Indian concerns. Thus, the implementation of 

reservation policy did not fit the standard policy-making mold employed by 

policy-makers who created non-Indian policy. Policy-makers addressed the 

problem of the Indian attacks on non-Indian settlers who crossed Indian 

territories without permission. Herein lies the first problem with the policy 

process—the misidentification of the problem. The true problem was that 

non-Indian settlers were encroaching on Indian territories without Indian 

permission, violating the laws enacted by the United States to protect tribal 
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territories. Thus, Congress should have addressed the issue of non-Indian 

encroachments onto Indian land, rather than the Indian response to the 

encroachments. 

Second, the problem was brought to Congress' attention by non-

Indians, while the Indians were the people who were adversely affected by the 

situation. As a result, the non-Indians became the advocates of policy 

affecting Indian peoples. Third, when Congress established the reservation 

policy, it did so with the intent of satisfying the demands of the non-Indians. 

The Indian representatives were not consulted prior to the policy's 

implementation, but instead, were presented with an ultimatum—sign the 

treaty establishing a reservation for the tribe, and live within its boundaries, 

or be annihilated by the U.S. Army. When policy-makers finally evaluated 

the reservation policy thirty years after its implementation, they agreed that it 

failed to accomplish one of its goals—making Indians into farmers. In 

response, policy-makers implemented an alternative policy, allotment, 

which promoted private property ownership as a means to force Indians into 

farming. Throughout the policy process, policy-makers disregarded Indian 

concerns over non-Indian encroachments, and instead they responded to 

pressure from non-Indians to open more land to settlement. This lack of 

response to Indian concerns continued in Indian policy throughout the 

nineteenth century. 

Allotment 

Allotment policy expanded upon the practice instituted under the 

reservation policy of forcing Indians to adopt white culture and to assimilate 
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themselves into the dominant society by cultivating the land. Allotment was 

implemented in response to non-Indians' demands to open the reservations 

to settlement. Non-Indians lobbied Congress to open the lands arguing that 

the Indians were wasting valuable farm land by letting it lie idle. Proponents 

of allotment policy asserted that reservations failed to make farmers out of 

Indians for two reasons: the government provided food rations to the tribes 

which was a disincentive for the Indians to farm and provide their own food; 

the Indians held reservations as communal property, so there was no 

incentive for an individual to work to become self-sufficient. Advocates 

further asserted that the Indians' independence from the federal government, 

and their successful assimilation into white society was dependent upon 

making Indians individual land owners, breaking-up tribal life-style, and 

teaching the Indians how to farm (U.S. Senate, 1992, p. 11). Assimilationists 

thought that assigning Indians to privately-owned parcels of land would force 

them to cultivate the property, resulting in their evolution into self-

sustaining citizens within American society (Spicer, 1983, p. 68). In addition, 

private land ownership by Indians would protect those lands from being 

consumed by white immigration (Report of the Board of Indian 

Commissioners, 1886, p. 14). 

Although Congress did not formally implement the allotment policy 

until 1887 when it passed the General Allotment Act (Dawes Act) (24 Stat, 

388; 25 USC 331) some reservations had been allotted by special act as early as 

1805 (U.S. Senate, 1962, p. 208). The Dawes Act provided for the allotment of 

reservation lands in severalty to tribal members, and for the retrocession to 

the federal government of the remaining "surplus" lands. These surplus 
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lands were subsequently sold to non-Indians. Prior to allotting a reservation, 

federal agents surveyed the land to determine the various types of land use 

available on the reservation (i.e., farming, grazing, timber harvesting, 

mineral development). The agents allotted the farming and grazing lands to 

the Indians, and sold the lands containing the valuable natural resources to 

non-Indians (McDonnell, 1991, p. 10). The allottees received varying 

amounts of land depending on their status: heads of families received 160 

acres; single Indians over the age of eighteen, and orphans under the age of 

eighteen received 80 acres; minor children received 40 acres of land (24 Stat. 

388; 25 USC 331). Allottees taking grazing land received iwice the amount of 

acreage allotted to farmers.2 

Upon taking an allotment, an allottee received United States 

citizenship, and a trust patent for the land. The trust patent granted the 

allottee the right to use and occupy the land for a period of twenty-five years, 

during which time, the U.S. held title to the land. The allottee was prohibited 

from leasing or selling the allotment during the trust period. At the 

expiration of the twenty-five year trust period, the allottee received a fee-

patent (title) to the land which enabled the allottee to dispose of the property 

at will ( 24 Stat. 390; 25 USC 349). 

Proponents of the allotment policy promoted it as a means to civilize 

the Indians. They argued that by becoming farmers, and practicing 

Christianity, the Indians would be able to participate in the dominant society. 

But, as long as the Indians retained their tribal cultures, they could not be 

2 The allotment act was amended in 1891 to provide for the equalization of allotments. 
Allottees subsequently received 80 acres of farm land or 160 acres of grazing land, regardless of 
their status (25 USCA 331). 
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saved from themselves (Report of the Board of Indian Commissioners, 1886, 

p. 26). Further, policy-makers asserted that settling non-Indians among the 

Indians would "let in the light of civilization" (Ibid., p. 34). Opponents of 

allotment recognized the policy for what it was: a land grab. According to 

opponents, Congress implemented allotment to legitimate opening 

reservation lands to non-Indian settlement. For years prior to the act's 

passage, non-Indians pressured Congress to open the lands so they could 

make use of the natural resources that the Indians refused to exploit. 

Continued demands by non-Indians, in conjunction with the Indians' failure 

to farm their lands, prompted Congress to amend the act, permitting allottees 

to lease the lands still held in trust status (26 Stat. 794; 25 USC 331, as 

amended). Leasing, policy-makers argued, would provide an income to the 

allottees who were too ill or too old to work their allotments, and eventually, 

would decrease their dependence upon the federal government. In actuality, 

leasing served only as a convenient means through which non-Indians 

obtained Indian lands. 

Congress amended the Dawes Act fifteen years later, further facilitating 

the transfer of Indian lands to non-Indians. The Burke Act of 1906 (34 Stat. 

182; 25 USC 349) directed the Secretary of the Interior to issue to "competent"3 

Indians fee-patents to their allotments, prior to the expiration of the trust 

3 The term "competent" refers to the individual Indian's degree of assimilation into the 
dominant society, determined by two factors: blood quantum or the individual's degree of 
acceptance of the values practiced by members of the dominant society. Indians who had fifty-
percent or more non-Indian blood were considered competent. Similarly, those Indians who had 
more than fifty-percent Indian blood were considered incompetent. Second, as an Indian became 
more assimilated into the dominant society, he/she became competent. Thus, the term refers to 
an Indian's acceptance into the dominant society, rather than to the individual's state of mind, 
as it is applied today. 
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period (McDonnell, 1991, p. 89). Once an allottee received a fee-patent, he/she 

could lease or sell the land without restriction. Often the fee-patents were 

issued to Indians who were not competent, by the Secretary's own definition. 

One example is the case of an Omaha man who was blind, and did not speak 

or write English, yet he was granted a fee-patent to his 160-acre parcel. The 

man promptly sold the land for $4,000 (U.S. Senate, 1934b, pp. 132-133). 

Scholar Vine Deloria, Jr., asserts that these amendments to the General 

Allotment Act were more critical to Indian policy than the act itself, because 

they "shifted the theoretical base of allotment from an educative process 

whereby Indians could learn how to manage private property [,] to an 

administrative problem in which the federal government was assumed to be 

the supervisor of how Indian property was to be used" (Deloria, Jr., 1985, p. 

247). 

As a result of the allotment act, and its leasing amendments, non-

Indians obtained a majority of Indian reservation lands in a very short time. 

In the first three years after the Burke Act was passed, sixty-percent of the 

Indians who received fee patents under the act disposed of the land, and the 

money they received for the land (Dippie, 1982, p. 190; McDonnell, 1991, p. 89). 

In total, forty-one million acres of lands were allotted, and ninety million 

acres of land were transferred to non-Indians (U.S. Senate, 1934b, p. 58; 

Washburn, 1971, p. 150). Of the forty-eight million acres left to the Indians, 

approximately twenty-million acres are desert or semi-desert, and thus are 

useless for farming (U.S. Senate, 1934a, p. 17). In addition to transferring 

lands to non-Indians, allotment policy's probate provisions ultimately caused 

the fractionation and checkerboarding of Indian lands throughout Indian 



25 

country, making economic use of the land virtually impossible (U.S. Senate, 

1934b, p. 58). 

An analysis of the allotment policy within the policy-making process 

reveals that formulation of the allotment policy did not follow the policy 

process framework practiced in non-Indian policy-making. As with the 

reservation policy, policy-makers failed to address Indian concerns when they 

enacted and implemented allotment policy during the late nineteenth 

century. Rather than asking Indian peoples what they needed to become self-

sufficient, policy-makers demanded that Indians adopt white cultural norms, 

specifically, farming as a means of self-sufficiency. Here, again, the policy 

problem addressed by allotment was not in actuality the concern over Indian 

well-being, but instead a concern over Congress' failure to accomplish its 

intended goals through the previous policy. As with the reservation policy, 

policy-makers created a problem that they wanted to solve instead of 

addressing the true problem. Policy-makers determined that reservation 

policy failed to make Indians into successful farmers because Indian tribes 

held land in communal title, which did not encourage individual self-

sufficiency. The true problem in this case was that even though Indian 

societies were not necessarily farming societies, and the people had no desire 

to become farmers, non-Indians were demanding that the valuable land be 

used, either by the Indians or by settlers. As a result, Congress implemented 

the allotment policy to force upon the Indians private property ownership, 

and to permit non-Indians to cultivate the surplus Indian land for 

themselves. 
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In addition to creating a problem to solve, Congress formulated a policy 

to solve that problem without Indian consent. In fact, some tribes protested 

the imposition of allotments as a violation of treaties (see Lone Wolf v. 

Hitchcock 187 U.S. 553, 1903). Likewise, during the policy's implementation, 

Congress gave little weight to Indian concerns. Indian allotments were made 

on sub-standard land, while the land rich in natural resources was sold the 

non-Indians, and Indian allotments were assigned across the reservation, 

instead of within a single area, contrary to Indian cultural norms. So, once 

again, policy-makers identified a problem and formulated Indian policy in 

response to non-Indian demands, and without regard for Indian concerns. 

Policy-makers' disregard of Indian concerns while implementing allotment 

policy resulted in the break-up of tribal lands, the creation of unmanageable 

parcels of land, and a loss of Indian control over the remaining reservation 

lands. 

Results of the Allotment Policy 

The most prevalent continuing problems resulting from Congress' 

implementation of allotment policy are the fractionation and 

checkerboarding of Indian lands throughout Indian country. Even today, as 

a result of allotment, six million acres of Indian lands remain in heirship 

(fractionated) status (Washburn, 1971, p. 151; U.S. Senate, 1962, p. 207). 

Fractionation—Fractionation is the term used to describe the land ownership 

of an allotment when there are so many people claiming interest to the same 

parcel that their individual interests are mere fractions of the total interest 
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thus rendering the land useless to its heirs (this situation is also referred to as 

heirship status). Fractionated land parcels resulted from the descent laws 

enacted within the allotment act, providing that if an Indian allottee died 

intestate (without a will) while the allotment was still in trust (i.e., within the 

first twenty-five years of possession), the land would be divided, on paper, 

between all of the allottee's heirs in accordance with state laws (25 USC 348). 

Thus, upon the death of an allottee, each of the allottee's heirs received an 

"undivided"4 interest in the property. The division of land in this matter is 

problematic, since at subsequent deaths the land is repeatedly sub-divided, 

eventually causing the property to become owned by so many heirs as to 

make the property useless to them. For example, if an allottee who possessed 

an 80-acre allotment died, leaving five heirs, each heir would receive an 

interest in the 80-acre allotment equal to sixteen acres (1/5 th).5 

Devised Total 
Interest Acres 

Heir 1 l/5th of 80 acres 16 
Heir 2 l/5th 16 
Heir 3 l/5th 16 
Heir 4 l/5th 16 
Heir 5 l/5th 16 

The first descent, in itscL, is not a serious problem, yet subsequent divisions 

of the property create smaller interests, making the individual interests less 

4 An undivided interest is ownership in the land, on paper, as opposed to a physical division of 
the land. Undivided interests keep the parcel as one entity — the owners share interest in the 
land, but none of the owners takes physical possession of the specific interest. 

^ For purposes of simplification, assume that the state probate law provides for the equal 
distribution of a decedent's property among all heirs. 
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valuable. For example, if Heir 1 from the first descent died intestate, leaving a 

spouse and two children, Heir l's l/5th share would be divided equally 

among the other heirs of the first devise (Heirs 2-5), and Heir l's spouse and 

children (Heirs 6-8). Thus, it must be divided among seven people, each 

receiving l/7th of the l/5th interest, or an interest equal to l/50th of the 

entire parcel (1.6 acres). 

Devised Total Total 
Interest Interest Acres 

Heir 2 l/50th + l/5th = ll/50ths 17.6(16+1.6) 
Heir 3 ll/50ths 17.6 
Heir 4 ll/50ths 17.6 
Heir 5 ll/50ths 17.6 
Heir 6 l/50th l/50th 1.6 
Heir 7 l/50th l/50th 1.6 
Heir 8 l/50th l/50th 1.6 

The status of the land becomes even more complicated upon the death of 

another heir. If Heir 6 died, leaving as his only heirs, the heirs who already 

possess interest in the property, his l/50th interest would be divided among 

the six remaining heirs (Heirs 2-8). Each heir would receive l/6th of l/50th 

of an interest, or an interest equal to 3/1000ths of the whole parcel (.266 acres). 

Divided Total Total 
Interest Interest Acres 

Heir 2 3/1000ths + ll/50ths = 223/1000ths 17.866 
Heir 3 223/1000ths 17.866 
Heir 4 223/1000ths 17.866 
Heir 5 223/1000ths 17.866 
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Heir 7 l/50th + 3/1000ths = 20/1000ths .266 
Heir 8 20/lG00ths .266 

The following graphic demonstrates this example of fractionation in map 

format. 

First Desent 

80-acre parcel 
5 heirs 
16 acres each 
(l/5th) 

Second Descent 

16-acre interest 
7 heirs 
1.6 acres each 
(l/50th) 

TTTTT 

Third Descent 

1.6-acre interest 
6 heirs 
.266 acres each 
(3/1000ths) 
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For purposes of simplification, I have limited this example to a very few 

heirs, but it is clear that fractionation renders land parcels useless in a very 

short time. 

Checkerboarding—Checkerboarding defines the status of land ownership on 

reservations, where Indian-owned allotments are scattered across the 

reservation, intermixed with non-Indian-owned land parcels, creating a 

checkerboard pattern of land disbursement. Checkerboarding is a result of the 

assignment of Indian allotments on lands throughout the reservation, rather 

than in a single, concentrated area, followed by the sale to non-Indians of the 

remaining reservation lands. This broad dispersal of Indian and non-Indian 

parcels throughout the reservation makes tribal land management extremely 

difficult. Because Indian-owned land parcels are surrounded and separated by 

tribally-owned lands, non-Indian-owned lands, state-owned lands, and 

federally-owned lands, tribal economic development requiring a large 

contiguous land base is virtually impossible. 

The following graphic demonstrates a possible checkerboarded 

ownership pattern on a reservation: 

1= Indian land 

T= Tribal land 
F= Federal land 
N= Non-Indian 

land 
S= State land 

I N I T S 

T I N T N 

N N F I I 

I T N F F 

I N I T F 
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It is evident from the above graphic that the checkerboarded land tenures 

represent a formidable obstacle to tribal land consolidation and development 

on reservations. For example, assume the above allotment is an eighty-acre 

parcel. Further assuming that each interest is equal in size, then each square 

represents only 3.2 acres of land (80/25 =3.2). For a tribe to obtain a piece of 

land large enough to build a factory and its requisite supporting facilities, 

parking lot, etc., the tribe would need to coordinate with the non-Indian land 

holders, or the federal government to obtain sufficient land. 

Status of Land Tenure on Reservations 

The problems of fractionation and checkerboarding are exacerbated by 

the presence of numerous, confusing land tenures existing throughout 

Indian country. In a worst-case scenario, a single reservation may contain all 

seven of the following land tenures, making any kind of agreement between 

the affected parties almost impossible to obtain. 

Indian trust patent—Land described as Indian trust is land that was allotted to 

an individual Indian under trust status, and remains in trust today. When 

an individual Indian selected an allotment, that individual did not receive 

title to the land. Instead, the allottee received a trust patent which placed the 

allottee's land in federal trust for twenty-five years. During the trust period, 

the allottee was restricted from selling, leasing, or otherwise encumbering the 

allotment. At the end of that twenty-five year trust period, the allottee would 

receive title to his/her allotment—a fee-patent. The Indian Reorganization 

Act indefinitely extended trust patents still in effect at the time the act was 
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passed in 1934 (48 Stat. 984; 25 USC 462), and as a result, much individually-

owned land on reservations remains in trust. 

Indian fee patent—A fee-patent is the title to the land in question. A fee 

patent may be either restricted or unrestricted. If the title to the land is 

restricted, the allottee still owned the land, yet could not dispose of the land 

without approval from the Secretary of the Interior. However, if the title was 

unrestricted, the allottee may sell or lease the land at his/her discretion. The 

determination of who received a trust patent and who received a fee patent 

was made by the Secretary, based on the Indian's competence6. In most cases, 

an allottee's competence was determined by his/her Indian blood quantum, 

but in other cases it was determined by the value of the land itself, or the 

natural resources available from that parcel. Thus, Indian fee land is land 

owned by an individual Indian who may have obtained the land through an 

allotment, inheritance, or by purchase. 

Tribal trust patent-- Tribal trust patents are issued to tribes for lands they 

possess as communal property. These lands are held in trust status by the 

federal government and are exempt from federal, state, and local taxation. 

These are lands which were not allotted to individual Indians, or surplus 

lands returned to the tribes under the Indian Reorganization Act of 1934. 

Most tribal-owned land on the reservation is held in tribal trust status. 

6 See note 2 above. 
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Tribal fee patent—Similar to Indian fee-patent lands, tribal fee land is land 

owned by the tribe, yet not held in trust by the federal government. Tribal fee 

land includes land owned by the tribe, yet located outside the reservation 

boundaries. 

Non-Indian owned—Most Indian reservations include lands that are owned 

in fee by non-Indians. Non-Indians obtained land on reservations by 

purchasing surplus lands from the federal government after the allotments 

were made on the reservations, or by purchasing allotments from Indians 

upon the expiration of the allottee's trust period. Such purchases by non-

Indians have resulted in the checkerboarded configuration of non-Indian and 

Indian-owned land parcels that exists throughout reservations. Any land 

owned by a non-Indian within the reservation's boundaries is held in fee, 

and is not subject to trust restrictions, so non-Indians may sell or lease their 

property at their will. 

Federally-owned—Land owned by the federal government within reservation 

boundaries is generally public domain property held in trust by the federal 

government for the benefit of the United States citizenry. Such lands include 

the sub-marginal lands purchased by the federal government during the 

Depression, including national parks and recreation areas. 

State-owned— States own very little land on reservations, except where 

Congress has set-aside land within the reservation to establish schools for 
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Indian children (Stan Webb, 1994). This land is fee land, owned and 

administered by the state. 

Twentieth Century Policy 

During the twentieth century, federal-Indian policy underwent 

dramatic changes. Policy-makers discovered in the 1920s that Indian peoples 

were living in extreme poverty, suffered from malnutrition and disease, and 

had a life-expectancy of only forty-four years (O'Brien, 1989, pp. 80-81; see 

"The Problem of Indian Administration" (Meriam Report)). In response to 

this information, Indian policy reformers, headed by Commissioner of Indian 

Affairs, John Collier, campaigned for the return to tribes their self-governing 

powers, and a sufficient tribal land base. 

Reorganization 

After forty-five years of allotment policy, Congress finally admitted the 

policy's failure. Reformers sought to implement new policy which would re-

institute tribal governments, and restore the reservations that had been 

dismantled by allotment ("Annual Report of the Commission of Indian 

Affairs, 1934," in Prucha, 1990 p. 225). Collier's goal in reorganization was to 

bring the necessary resources to the reservations to recreate an economic base 

from which the tribes could sustain themselves (Deloria, Jr., 1984, p. 183). In 

1934, Congress passed the Indian Reorganization Act (IRA) (48 Stat. 984; 25 
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USC 461) to re-establish on the reservations the tribal structure that had been 

eliminated under allotment. 

The IRA provided for tribes to recreate tribal governments, and to 

acquire lands for purposes of consolidating tribal land bases, both of which 

had been destroyed under allotment. To recreate the tribal governments, the 

act authorized the tribes to establish governing structures and to adopt tribal 

constitutions guiding those structures. The required constitution included 

provisions delineating the tribal councils' powers, including the authority to 

prevent the sale, disposition, lease or encumbrance of tribal lands without 

tribal consent, and the power to negotiate with federal, state, and local 

governments (48 Stat. 987; 25 USC 476). In addition, the act assisted tribes in 

re-establishing their tribal land bases. To this end, the act ended allotment; 

returned to tribes the surplus lands within the reservations that had not been 

sold to non-Indians; prohibited the descent of Indian land to non-Indians or 

non-member Indians; authorized land exchanges for the purpose of 

consolidating tribal lands; authorized Congress to appropriate a maximum of 

$2 million annually for the acquisition of lands on behalf of tribes (48 Stat. 

985; 25 USC 465). 

The Indian Reorganization Act represented a dramatic reversal in 

Indian policy. Not only did it serve to end the allotment policy, but also 

proposed to repair the damage to tribalism caused by allotment, and to 

provide for the future of Indian peoples. Contrary to the government's 

former Indian policies, the IRA truly was intended to benefit Indian peoples 

rather than non-Indians. Congress' return to the tribes their self-governing 

powers (arguably, these powers were never taken as they are inherent) 
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signified the federal government's willingness to accept tribal communities 

as quasi-independent governing structures within the American political 

system. In addition, Congress' return to the tribes the unsold surplus lands 

recognized tribal rights to land ownership. Indian proponents of the IRA 

supported it for protecting inherited Indian lands from alienation to non-

Indians (U.S. Senate, 1934b, pp. 219, 225). However, Indian opponents blasted 

the act for failing to protect Indian trust property, imposing a foreign form of 

government, and for increasing the Secretary's powers over tribal land (U.S. 

Senate, 1934a, p. 53). One Indian opponent dismissed the act for singling-out 

Indian peoples, stating, 

. . . progressive Indians the country over want all 
the rights and privileges of American citizens. We 
do not want special laws or special regulations, for 
no race of people can progress under such a 
program (U.S. Senate, 1934a, p. 56). 

Initially, Congress promoted its reorganization policy through the 

Emergency Relief Appropriation Act (ERAA) passed in 1935. In the ERAA, 

Congress authorized the President to develop a national program of land 

conservation and land utilization (Kickingbird, 1973, p. 67). While the ERAA 

was originally intended to provide relief to farmers during the Depression, 

the act authorized "the acquisition of sub-marginal lands . . . for such public 

purposes as the President shall prescribe" (Ibid.). Sub-marginal lands were the 

"unprofitable, thin-soiled, and exhausted" lands that the U.S. purchased from 

bankrupt farmers during the Depression (Ibid.). The majority of the lands 

purchased under this act was placed under federal protection, and now 

comprises a sizable portion of the national forest system, but a smaller 
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portion of these sub-marginal lands was set-aside for Indians. The lands set-

aside for Indian peoples were initially targeted for agricultural, recreational, 

and wildlife projects, but also could be used for purposes of eliminating 

checkerboarded lands on reservations, as well as enlarging and creating 

reservations (Ibid.). 

By 1937, the Resettlement Administration, the agency responsible for 

land acquisitions, had acquired approximately 400,000 acres of sub-marginal 

lands solely for Indian use. The lands were placed in trust under the 

jurisdiction of the Secretary of the Interior, until Congress could pass 

legislation transferring legal title to the tribes (Ibid., p. 70). Legislation 

transferring title of these lands to the tribes was submitted to Congress in 

1941, but was never acted upon (Ibid., p. 73). As a result, these sub-marginal 

lands remained in the federal public domain. 

Unfortunately, like all of Congress' previous Indian policies, 

reorganization failed to accomplish its goals. Commissioner of Indian 

Affairs, John Collier envisioned tribes all over the country embracing the IRA 

and reestablishing tribal government structures in accordance with the act. 

Yet, fewer than two-hundred tribes adopted the IRA (Getches, 1993, p. 221). 

While IRA did end allotments, congressional review of the act identified 

several reasons for the failure of its implementation. Policy-makers admitted 

they disregarded tribal governing structures and imposed upon tribes a 

foreign form of government (U.S. Senate, 1934a, p. 53); they failed to 

appropriate the resources authorized under the act, and in fact, only 

appropriated five-percent of the entire amount of resources authorized 

between 1934 and 1976 (U.S. House, 1976, p. 34; Prucha, 1986, p. 338). In 
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addition, congressional testimony for Indian representatives revealed that the 

act was too technical for tribes to interpret and implement (U.S. Senate, 1934b, 

p. 108; U.S. House, 1943, p. 5), and tribes were not ready to assume self-

governing control (U.S. Senate, 1934b, p. 220). 

An analysis of the reorganization policy against the policy process, 

demonstrates a change in the federal attitude towards Indians. The Indian 

Reorganization Act represented the first time in Indian-U.S. relations that the 

federal government solicited input from Indian peoples on policy regarding 

their future, and the first time that Indians were permitted to participate 

seriously in the federal policy-making process. In identifying the problems 

facing Indians at the time, policy-makers concluded that Indian peoples were 

poverty-stricken and culturally demoralized as a result of the allotment 

policy. Policy-makers also concluded that the solution to these problems was 

the re-establishment of tribal governments and a tribal land base. As with 

previous policies, the problem was brought to policy-makers' attention by a 

non-Indian, yet this non-Indian was an advocate of the Indian cause; the 

advocate was also an employee of the federal government (John Collier, 

Commissioner of Indian Affairs). While devising the new policy, Collier and 

his supporters insured that policy-makers considered Indian concerns. Their 

only fault lay in obtaining Indian input after the policy had already been 

formulated. While Congress did hold hearings on the IRA, it did not 

entertain input from tribal leaders until after the IRA had already been 

drafted and submitted to Congress. 

To their credit, policy-makers did not mandate tribes to follow the 

reorganization policy upon its implementation, another experience unique to 
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the reorganization policy. As a result, tribes have not been universally 

affected, positively or negatively, by its implementation. Because tribes were 

able to decide for themselves whether or not to participate in the policy, for 

the first time Indian tribes became players in the policy process. However, 

Indian peoples still were not prominent actors within the federal policy

making process, and their input was not actively solicited again until the 

1970s. 

Self-Determination 

Self-determination policy represented a reversal of Indian policy, 

implemented to correct the errors of the policy preceding it. During the 1950s, 

Congress implemented termination policy to eliminate Indian tribes as 

political entities and to absolve the federal government of responsibility for 

Indian tribes. Termination had proved a miserable failure as tribes that had 

enjoyed advanced economic status prior to termination fell into economic 

hardship following their termination ("President Nixon," in Prucha, 1990, p. 

257). 

President Richard Nixon officially announced self-determination as 

the federal government's new Indian policy when he addressed a special 

message to Congress in 1970. Nixon criticized the United States for 

oppressing and brutalizing American Indians since contact, depriving them 

of their ancestral lands, and denying them the opportunity to control their 

own futures (Ibid., p. 256). He rejected the termination policy, acknowledging 

the federal government's responsibility towards Indian tribes, and the failure 

of the government to faithfully execute that responsibility, stating that 



40 

[d]own through the years, through written treaties 
and through formal and informal agreements, our 
government has made specific commitments to the 
Indian people. For their part, the Indians have 
often surrendered claims to vast tracts of land and 
have accepted life on government reservations. In 
exchange, the government has agreed to provide 
community services such as health, education, and 
public safety, services which would presumably 
allow Indian communities to enjoy a standard of 
living comparable to that of other Americans . . . 
This goal, of course, has never been achieved (Ibid., 
p. 257). 

Five years after Nixon announced the new federal Indian policy, 

Congress passed the Indian Self-Determination and Education Assistance Act 

(self-determination act) (88 Stat. 2203; 25 USC 450) confirming the 

government's new role in Indian affairs. Through the self-determination act, 

Congress attempted to give Indian peoples greater control over the federal 

social service programs administered by the Bureau of Indian Affairs (BIA) 

and the Indian Health Service (IHS). Its purpose was 

[t]o provide maximum Indian participation in the 
Government and education of the Indian people; to 
provide for the full participation of Indian tribes in 
programs and services conducted by the Federal 
Government for Indians and to encourage the 
development of human resources of the Indian 
People; to establish a program of assistance to 
upgrade Indian education; to support the right of 
Indian citizens to control their own educational 
activities ... (25 USC 450). 

The federal government recognized that its prolonged domination of Indian 

service programs failed to provide for Indian peoples, and denied them an 
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effective role in administering their own affairs (25 USC 450(2)[a]). Thus, 

Congress' goal in implementing the self-determination act was to permit 

tribes to assume responsibility over tribal services through contracting with 

the Secretary of the Interior to self-administer the programs currently 

provided by the federal government. 

While self-determination policy is ideal and remains the policy 

practiced by the federal government today, the self-determination act, itself, 

has not achieved its intended goals. Rather then releasing tribes from federal 

domination and dependency, poor implementation of the act—specifically, 

lack of assistance from federal agencies—has hindered tribal administration of 

these programs. When Congress held hearings to determine the effectiveness 

of the policy, tribal leaders testified that a number of factors hindered the 

policy's successful implementation. Witnesses levied accusations against the 

BIA, stating that the agency: misallocated funds intended for Indian tribes 

(U.S. Senate, 1987, p. 33); refused to provide technical assistance to tribes, 

thereby denying them the ability to create and implement new programs (U.S. 

Senate, 1991b, p. 3), and mismanaged the tribal trust funds, denying tribes 

their rightful moneys (U.S. House, 1992, p. 8). Further, tribes found the 

federal government structure, itself, to be an obstacle to policy 

implementation. Because of the federal government's fragmented structure, 

tribes had to negotiate and contract with a multiplicity of agencies to enact a 

single program (U.S. Senate, 1987, p. 13). The result was that tribal 

representatives spent "over half . . . [their] . . . time chasing around grants and 

contracts, rather than implementing and bringing to fruition good goals and 
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objectives and accomplishments that should be derived from [self-

determination] contracts" (Ibid.). 

In addition to the obstacles presented by the federal government, 

Indian witnesses identified several reservation-based obstacles encountered 

by tribes attempting to implement the self-determination act programs. 

These obstacles include a lack of access to capital (U.S. Senate, 1987, p. 7); lack 

of adequate tribal infrastructure to administer the programs (Ibid., p. 139); lack 

of exclusive jurisdiction within the reservation's boundaries (U.S. Senate, 

1990b, p. 5). 

Political activism by Indian groups and individuals during the 1960s 

and 1970s propelled Indian concerns into the forefront of the national agenda 

for the first time in U.S.-Indian history, ultimately resulting in the 

formulation of self-determination policy (Cornell, 1988, p. 124). With self-

determination, Indian peoples finally gained a voice in the federal policy

making process, yet that voice still lacked the influence and support enjoyed 

by non-Indian constituencies. As a result, Indian peoples entered the policy 

process by different means than non-Indians. Rather than establishing 

interest groups and employing private organizations to lobby in the halls of 

Congress, the pan-Indian movement confronted the federal government in 

the public spotlight. Indians campaigned their cause across the nation, 

seizing Alcatraz Island in 1969, coordinating a trans-continental march 

culminating with a rally and the takeover of the BIA building in Washington 

D.C. in 1972, and finally staging a two-month long siege on the Pine Ridge 

reservation in 1973. Finally, American Indians made their way into the 
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federal policy-making process, however, they still remained outside the 

normative structure of that process. 

As a result of Indian political activism, and the implementation of self-

determination policy, Congress has responded to Indian concerns by passing 

important legislation designed to address Indian needs and to protect Indian 

culture. Such legislation includes the Indian Child Welfare Act, and the 

American Indian Religious Freedom Act. Potentially, one of the most 

important pieces of legislation passed during this policy era was the Indian 

Land Consolidation Act (ILCA), which was enacted to help restore to Indian 

tribes a productive tribal land base. 

Summary 

It is evident from examining the implementation of federal Indian 

policy over the past one-hundred and sixty-five years, that the United States 

has failed to provide beneficial policies for Indian peoples, thus, contradicting 

policy-makers' proclamations. In reality, Indian policies have been 

implemented at the behest, and for the benefit of, non-Indians. The reasons 

for the poor implementation of Indian policy are numerous, but ultimately 

can be traced to the influence exerted by non-Indians within the federal 

policy-making process, and the Indians' lack of the same. The practice of 

formulating Indian policy without Indian input ultimately resulted in the 

implementation of a land policy which was detrimental to Indian land 

ownership, causing fractionated and checkerboarded land tenures throughout 

Indian country. As a result, federal Indian policy implementation has left 

Indian peoples in a state of economic despair, and virtually landless. 
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SECTION TWO 

THE HISTORY OF INDIAN LAND CONSOLIDATION POLICY 

Since the allotment period, the federal government has exerted an 

inordinate amount of authority over the use and disposal of Indian lands, 

during allotment, Congress regulated who received land, how much land, 

who could sell land, who could purchase it, who could lease land, and to 

whom. Through numerous acts passed during the twentieth century, 

Congress continued to regulate the lease, sale, and descent of allotments, with 

little regard to the Indians' well-being. 

By act of June 25, 1910, Congress established the consent law regulating 

leases of Indian allotted lands (36 Stat. 856; 25 USC 371). This act required that 

all owners of a parcel give their consent before timber on that parcel could be 

sold. The practice of obtaining consent from all heirs was subsequently 

applied to all leases of allotted lands, making the management of heirship 

land, in particular, very difficult. The 1910 act also authorized the Secretary of 

the Interior to cause the sale of any interests belonging to Indian? whom the 

Secretary determined to be incompetent. Under the Indian Reorganization 

Act of 1934, Congress limited the Secretary's authority to sell allotted lands, by 

restricting the sale of such lands to Indian tribes or individual Indians. By the 

act of July 8, 1940 (54 Stat. 745; 25 USC 380), Congress authorized the Secretary 

to lease heirship lands without the consent of the owners when the heirs 

were unable, or refused, to give their consent to the lease within three 
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months. By the act of February 5, 1948 (62 Stat. 17; 25 USC 324), Congress 

authorized the Secretary to grant rights-of-way across heirship lands. 

Finally, towards the end of the termination era, policy-makers 

acknowledged the Indian peoples' right to administer their lands. 

We are trustee for their land, but if we really 
believe that we are trying to teach them how to deal 
with their own land and make decisions, we don't 
arbitrarily move in on them and say this is the way 
things are going to be done . . . [It] would be most 
high-handed for us to move in arbitrarily and tell 
Indian peoples what is going to be done with their 
lands (U.S. Senate, 1961, p. 32). 

This attitude represents the change in formal Indian policy that occurred 

during the 1960s. The Secretary of the Interior stated that rather than 

promoting sole federal administration over Indian lands, the federal 

government should listen to Indian concerns, and assist Indians in utilizing 

their lands. Yet, further examination of policies introduced to help Indians in 

this regard, demonstrates that Congress still exerted substantial control over 

Indian lands even after the policy change. 

Starting in 1950, and every year after for ten years, members of 

Congress introduced bills to alleviate the fractionation and checkerboarding 

on Indian reservations. (U.S. Senate, 1961, p. 29; U.S. Senate, 1962, p. 196). 

However, none of these bills was ever acted upon, and fractionation persisted 

in rendering Indian lands useless. In 1958, Congress conducted a survey of 

Indian tribes across the country to determine the status of the heirship 

problem. The heirship study was the seventh in a series of studies on the 

Indian "problem" conducted by the federal government since 1920, but was 
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the first study specifically to address the heirship problem (U.S. House, 1961, 

p. XIII). In an effort to determine the concerns of heirs owning heirship 

lands, the government mailed 50,000 surveys to Indian heirs across the 

country; 9,000 of which represented the survey's results. 

The results of the survey were inconsistent, at best. While many heirs 

made excellent suggestions for alleviating the fractionated land, they also 

made contrary suggestions. Some heirs wanted the BIA to sign leases on 

behalf of the heirs who refused to sign leases, while others maintained that 

the land should not be leased without signatures from all of the heirs. Some 

heirs were willing to allow a majority of the heirs to sign a lease on behalf of 

all interest holders, but others argued that such action violated the minority 

interest holders' rights to dispose of their land at their discretion. Finally, 

while some heirs insisted that heirship lands be sold only to the tribe, others 

advocated selling those lands to the highest bidder to insure that the owner 

received fair market value for the lands (U.S. House, 1961, p. 20). As a result 

of these diverse and contrary solutions to the heirship problem, the study did 

not produce a single, effective solution to the problem. However, the study 

did produce a number of important statistics showing difficulties associated 

with owning fractionated interests. 

In general, the study found that the multiple owners of heirship 

parcels were eager to make the land profitable, but they could not agree on 

how to do this. On average, the heirs possessing heirship lands each owned 

3.4 interests, seventy-three percent of which were located on more than one 

reservation (ibid., pp. 5, 6). Only fifteen percent of the heirs resided on their 

interests, and all heirs earned an annual median income from their interests 
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between fifty and one hundred dollars (Ibid., p. 6). Twenty-eight percent of 

the heirs had attempted to sell their interests, and forty percent of them 

succeeded (Ibid., p. 11). Approximately seventeen percent of the heirs wanted 

to sell or exchange part of their interests; approximately thirty percent wanted 

to sell or exchange all of their interests; approximately forty-two percent did 

not want to sell or exchange any of their interests (Ibid.). The heirs who were 

opposed to selling their interests were classified within the following 

categories: 1) full-bloods; 2) heirs living on the reservation; 3) heirs living on 

trust or restricted lands; 4) heirs living on heirship lands (as opposed to not 

living on their interests); 5) heirs with incomes from heirship lands that 

exceeded one-hundred fifty dollars per year (Ibid., p. 13). 

The problem most frequently-cited regarding the fractionated land 

situation was the lack of information about the various interests. For 

example, some heirs did not know if they owned any interests; where the 

interests were located; what their percentage of the interest equaled; from 

whom the interest had been inherited; or whether the land was currently 

being leased (U.S. House, 1961, p. 15). The heirs identified other problems 

including trespassing, lands being leased without the heirs' approval or 

receipt of payment, and difficulty in obtaining the signatures of all heirs 

entitled to an interest in the parcel, prior to leasing or selling the land (Ibid.). 

Some heirs could not be located, while other heirs tried to make a hefty profit 

from the lease, by demanding money from the other interest holders as a 

condition of signing the lease (Ibid., pp. 18, 19). One heir requested that the 

BIA remove all restrictions against heirship lands so that the Indian owners 

could make money from these lands. The heir explained that as long as the 
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BIA made the leases on behalf of the Indians, the Indians would remain poor, 

as the BIA was leasing their lands at much lower than the market rate. 

According to the heir, the non-Indian lessees were paying only twenty cents 

per acre to lease Indian lands, when the true market price was between seven 

and ten dollars per acre (Ibid., p. 17)7 

The Task Force on Indian Affairs, in 1961, recommended the Secretary 

of the Interior eliminate fractionation by granting the Secretary the authority 

to transfer fractional interests from tribal members to the tribe, in exchange 

for just compensation; selling by competitive bid fractionated lands that do 

not fit into a tribal land consolidation plan; permitting tribes to obtain 

through purchase fractional interest in probate; granting the Secretary the 

authority to enter into lease contracts on fractional interests without waiting 

for the consent of a majority of the owners (Task Force on Indian Affairs, 

1961, pp. 11-12). While these studies were conducted nearly thirty-five years 

ago, they are the most thorough investigations on the topic, and thus, their 

information still accurately represents the general status of heirship lands 

today. 

In response to these congressional investigations, Congress introduced 

in 1961, S. 1392, a bill intended to address the heirship problem. This bill 

authorized the Secretary of the Interior, upon the request of any Indian 

owning an interest in trust or restricted lands in a fractionated parcel, to sell 

all of the trust or restricted interests in that parcel, for purposes of 

consolidating the parcel and permitting productive use of the lands. The bill 

^ The Senate conducted a similar study resulting in the same findings (see "Indian Heirship 
Land Survey of the 86th Congress, 1st Session"). 
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also authorized the creation of a loan fund from which tribes could borrow 

funds to purchase the interests sold by tribal members, upon the Secretary's 

approval of the land consolidation plan submitted by the tribe in conjunction 

with the loan application (U.S. Senate, 1961, pp. 4-5). 

The Secretary of the Interior supported the bill, with amendments. He 

suggested that the Secretary be authorized to sell to the tribe, without the 

consent of the Indian owners, any heirship lands not in productive use (Ibid., 

p. 7). In addition, the Secretary suggested that when "the need for obtaining 

consent of multiple owners is interfering with the effective use of the land," 

the Secretary should be authorized to execute a lease, timber sale, right-of-

way, etc. without the consent of the owners (Ibid.). The goal behind this 

action was to allow the tribes to consolidate the lands into economic units, so 

the Indian owners could earn an income from unproductive land (Ibid., p. 

25). 

The Senate Committee on Interior and Insular Affairs held hearings to 

determine the Indian response to the proposed legislation. Tribal 

representatives from the Navajo, Rosebud Sioux, Oglala Sioux, Nez Perce, 

Shoshone, and other tribes opposed the bill for several reasons. First, the bill 

terminated Indian trust status (U.S. Senate, 1961, p. 100). Second, it permitted 

a single heir to offer for sale an entire parcel of land without the consent of 

other owners (Ibid., p. 108). Third, it gave too much discretion to the 

Secretary by permitting the Secretary to sell the land upon the determination 

that the sale was in the best interest of the heirs (Ibid., p. 117). As a result of 

tribal opposition to the bill, the Senate did not pass the legislation, but 

introduced a similar bill the following year. 
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S. 2899 amended the original bill to address tribal concerns expressed at 

the hearings. This bill authorized the Secretary to partition or sell a land 

parcel, at the request of an owner, when all of the interests in the parcel were 

undivided interests in trust or restricted lands. It also authorized the 

Secretary to represent an Indian owner who was a minor; who was 

incompetent; whose ownership interest had not been determined; or who 

could not be located. The bill required the Secretary to provide notice to the 

land owners, and to provide the opportunity for a hearing, prior to selling or 

partitioning land pursuant to the act (U.S. Senate, 1962, p. 197). In addition, to 

keep the lands from becoming further fractionated, the bill provided that any 

lands transferred to multiple heirs would become unrestricted, while lands 

transferred to a single heir would remain in trust status (Ibid., p. 199). Finally, 

the bill increased the loan fund appropriation from twenty million to fifty 

million dollars (Ibid., p. 202). 

Tribal representatives suggested amendments to the bill including 

provisions encouraging individual fractional interest holders to voluntarily 

sell their land to the tribe (Ibid., p. 239); permitting only the principle interest 

owners to request a sale (Ibid., p.259); establishing a separate account for land 

consolidation loans, since tribes already had filed applications for funding 

from the loan fund for other projects, which exceeded the limit of the loan 

fund (Ibid., p. 260). The Senate did not pass this bill. 

Over the next eighteen years, Congress considered several more pieces 

of legislation intended to eliminate fractionation and to consolidate tribal 

lands. Each one presented a variation of the original bill, but included its own 

unique feature. S. 1049 restricted the heirs who could request the sale or 
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partition of land to those owning at least fifty percent of the undivided 

interest where ten or fewer heirs were involved, and to those owning at least 

twenty-five percent of the interest where more than ten heirs were involved 

(U.S. Senate, 1963, p. 380). H.R. 14417 required tribes to submit a land 

consolidation plan to the Secretary for approval, and provided for exchanges 

of land between tribes and tribal members. The bill also restricted to future 

land purchases, the tribe's expenditure of any proceeds from the sale or 

exchange of lands (Ibid., p. 5). H.R. 14417 also authorized tribal governing 

bodies to provide for escheats of fractional interests to the tribe when the heir 

died intestate, and the interest had an appraised value of less than one-

hundred dollars. (Ibid.). In addition, the bill authorized tribal members to 

exchange their fractional interests to the tribe for life-estate land assignments 

(Ibid., p. 7). Finally, in this bill, Congress directed the United States, in 

accordance with its trust responsibility to Indian tribes, to conduct resource 

inventories of each Indian tribe's land and other natural resources, in an 

effort to protect, preserve, and develop those resources to the benefit of the 

tribes (Ibid., pp. 8-9). 

S. 2223, introduced in 1980, amended the Indian Reorganization Act to 

permit heirs, who were not classified as heirs under state law, to receive land 

from an Indian decedent who died intestate. As a result of the enactment of 

state inheritance laws, some Indian children were not classified as heirs, and 

thus were unable to receive their interests. The bill thus provided for 

interests to be descended to "lineal descendants" as well as heirs, as defined 

under state law (U.S. Senate, 1980, pp. 2-3). 
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Finally, in 1982, the Devils Lake Sioux Tribe had introduced into 

Congress S. 503, a bill "authorizing the purchase, sale, and exchange of lands 

by the Devils Lake Sioux Tribe of the Devils Lake Sioux Reservation" to 

"pursue its goal of self-determination through development of 

manufacturing and farming enterprises" (U.S. Senate, 1982, p. 1). S. 503 

authorized the Secretary of the Interior to purchase, sell, or exchange land on 

behalf of the Devils Lake Sioux Tribe for purposes of "consolidat[ing] and 

increasing] the trust land base in the reservation" and for "preventing] 

further loss of trust land" (Ibid., pp. 1-2). The bill also restricted the devise 

and descent of reservation lands to non-member Indian and non-Indians, 

and declared the Devils Lake Sioux Reservation the permanent homeland of 

the Devils Lake Sioux Tribe (Ibid., pp. 2-3). The Devils Lake Sioux asked for 

special legislation on this matter since they rejected the IRA in 1934, and thus 

the Secretary could not purchase, sell, or exchange lands on their behalf under 

the IRA (Ibid., p. 8). 

In considering the Devils Lake Sioux bill, members of the House 

Interior and Insular Committee decided that "a comprehensive land 

consolidation authority" was necessary for all tribes, since fractionated land 

ownership is prevalent throughout Indian country, and the prevailing acts 

governing land consolidation were not applicable to all tribes (i.e. the IRA, 

Oklahoma Indian Welfare Act, 25 USC 501) (U.S. House, 1982, p. 13). 

Consequently, the House committee amended the Devils Lake Sioux bill to 

include the provisions which were passed as the Indian Land Consolidation 

Act (Ibid., p. 9). 
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SECTION THREE 

THE INDIAN LAND CONSOLIDATION ACT (1983) 

As early as 1910, Congress recognized the detrimental effect of the 

allotment policy on the Indian land base, and attempted to reduce the severe 

fractionation of tribal lands. Accordingly, Congress passed an act allowing for 

Indians to make wills so their land would not divide into heirship status, but 

this act largely has been ignored by Indians (36 Stat. 856). In 1934, under the 

IRA, Congress made provisions for tribes to consolidate their landholdings in 

an effort to eliminate fractionation, specifically by creating a $2 million 

annual appropriation for such purposes. However, between 1934 and 1976, 

only $6 million was appropriated and spent to purchase tribal lands under 

this act (U.S. House, 1976, p. 34). Since 1976, Congress has not appropriated 

any resources under the IRA for the purpose of tribal land consolidation 

(Kennedy, 1994). In response to complaints about the useless land parcels 

encompassing Indian country, Congress finally attempted, in 1983, to provide 

another mechanism through which tribes could consolidate their lands— the 

Indian Land Consolidation Act (ILCA). Unfortunately, the Indian Land 

Consolidation Act simply continues the tradition of sloppy, ineffective policy 

implementation which Congress has perfected over the past one-hundred 

and sixty-five years. 

Congress passed the Indian Land Consolidation Act in 1983 (herein, 

consolidation act, or ILCA) (96 Stat. 2515; 25 USC 2201-2210) to assist tribes in 
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"eliminating undivided fractional interests in Indian trust or restricted lands 

[and] consolidating [their] tribal laridholdings" (25 USC 2203 (a)). Indian lands 

became fractionated when allotments descended to multiple heirs, and 

checkerboarded when non-Indians obtained Indian lands during the 

allotment era. Non-Indians obtained title to Indian lands in three ways. A 

non-Indian could purchase the lands from an Indian allottee once the allottee 

received a fee-patent; the non-Indian could inherit the property from an 

Indian relative under the laws of intestacy; the non-Indian could receive the 

trust or restricted land from an Indian in a devise (U. S. Code Congressional 

and Administrative News, 1983, p. 4421). The ILCA provisions may be 

divided into three categories: those governing land acquisitions; those 

protecting tribal lands from alienation; those reducing fractionation. 

Land Acquisitions 

To enable tribes to eliminate fractionation and checkerboarding 

without violating prior laws, the consolidation act provides for tribes to adopt 

land consolidation plans to purchase, sell or exchange tribal lands, or interest 

in lands, for other lands within or nearby tribal reservation boundaries. A 

tribe may purchase from tribal members, part or all of the fractioned interests 

within a trust or restricted parcel located on the reservation, or otherwise 

subject to the tribe's jurisdiction, as long as the tribe has obtained permission 

from the people owning the majority interest in the property (i.e., owners 

who possess more than fifty percent of the interests) (25 USC 2204). An 

individual Indian owning an undivided interest, and in possession of that 

interest for three years, may purchase interests for sale in the parcel in which 
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he/she owns an interest by matching the tribe's offer (24 USC 2204(1)). To 

protect Indian lands from being sold to non-Indians, Congress provided that 

an individual owner wishing to sell trust or restricted land or an interest 

acquired through descent or devise within the past five years, must notify the 

Secretary of the intent to sell. The Secretary then must offer the tribe the 

opportunity to purchase the interest. If the tribe does not purchase the 

interest within 180 days of notice, the land may be sold to the highest bidder. 

A tribe may purchase or exchange lands from non-Indians residing 

within the reservation boundaries, or from local, state, or federal 

governments possessing lands on or near the reservation. All lands acquired 

under this act, for individual Indians or for the tribe, are placed in trust (25 

USC 2209) and are exempt from federal, state, and local taxation (25 USC 2210). 

To protect the valuable natural resources located on reservation lands, the act 

provides for the tribes to retain the mineral rights to all land sold or 

exchanged for purposes of consolidation (25 USC 2203(a)(5)). Any proceeds 

derived by the tribe from the sale or exchange of land must be used for the 

purchase of other lands which would result in the consolidation of 

reservation lands. 

To facilitate tribal land acquisition, the consolidation act applies the 

appropriation provision of the IRA to all tribes wishing to consolidate land, 

regardless of whether they are organized under the IRA. The purpose behind 

this provision is to permit non-IRA tribes8 to apply to the Secretary of the 

Interior for the resources to acquire land, without adhering to other 

® "Non-IRA" tribes are those tribes which chose not to organize their governing structures under 
the auspices of the Indian Reorganization Act of 1934. Thus, these tribes are not constrained 
under IRA provisions, nor may they reap the benefits extended through the act. 
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provisions of the IRA to which they object. Originally, tribes interested in 

consolidating their land holdings filed an application with the BIA requesting 

the land acquisition money. If the BIA approved the application, the tribe 

received the money from the land acquisition funds within the BIA budget 

(Kennedy, 1994). Unfortunately, the BIA no longer requests land acquisition 

funds within its budget, and thus, tribes cannot access the IRA moneys from 

the BIA (Hartwood, 1994). Today, there are two places from which a tribe can 

obtain money for land acquisition—from the BIA, and from Congress. 

Although the BIA no longer requests independent land acquisition money in 

its budget from Congress, it may, at its discretion, award funds to a tribe for 

such purposes. There is no formal policy for these applications, thus, the 

allocations are made in ad hoc fashion (Kennedy, 1994). Tribes may also apply 

directly to Congress, through the Appropriations Committee, for money to 

consolidate tribal land holdings (Hartwood, Kennedy, 1994). 

Protection of Tribal Lands 

The consolidation act provides for the protection of tribal lands against 

alienation by permitting tribes to determine the rules governing the devise 

and descent of trust or restricted lands held by tribal members. Under this 

provision, a tribe may establish its own probate laws, and in doing so, may 

determine that non-Indians and non-member Indians may not inherit lands, 

or interests in lands, within the reservation boundaries or in any lands under 

the tribe's jurisdiction (25 USC 2205(a)). However, in making such laws, the 

tribe may not exclude a decedent's non-Indian or non-member Indian heirs 

from their inheritance. If a decedent has devised an interest to ineligible 
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heirs, the tribe may purchase that interest from the ineligible heirs at the fair 

market value, providing that the tribe permits the ineligible spouse and 

children of the decedent to retain a life-estate within the reservation. If the 

ineligible heirs are not the spouse and children, the tribe is not obligated to 

provide life-estates. If the tribe does not purchase the land devised to an 

ineligible heir, the heir retains the interest. 

The life-estate provision allows the ineligible heirs to remain living on 

the land devised to them, or on land of equal size located elsewhere on the 

reservation, yet it does not permit the heirs to hold title to the land. In effect, 

the tribe holds the land in trust for the ineligible heirs until their death, at 

which time the land reverts to the tribe. To be eligible for a life estate, the 

spouse and/or children each must have been entitled to an ownership 

interest equal to at least ten-percent of the entire parcel, or must have 

occupied the interest as a home at the time of the decedent's death (25 USC 

2205(b)). If an Indian dies intestate, and without any eligible heirs, the land, 

or interest in the land, will escheat to the tribe (25 USC 2205(a)(2)). 

Fractional Interests 

Section 207 of the statute (25 USC 2206), provides that if an interest in 

land represents two-percent or less of the entire parcel, has earned to its 

owner less than $100 in the five years preceding descent, and is expected to 

earn less than $100 in the five years following descent, the interest cannot 

descend by intestacy or devise, but must revert to the tribe. For example, if 

the original allotment was eighty acres, an interest equaling 1.6 acres or less 

may not descend or devise to any heirs (2% of 80 acres). This provision was 
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enacted to prevent an owner of a fractioned interest from giving any interest 

equaling two-percent or less of the allotment's total acreage to his/her heirs, 

thereby perpetuating fractionation of the interest. The land owner may 

devise a two-percent fractional interest to anyone who already owns an 

interest in the same parcel of land in which the devising Indian owns the 

fractional interest. In that case, the recipient would be adding the fractional 

interest to his/her existing interest in the same parcel and consolidating the 

property. 

The purpose of such a provision is to reduce the number of fractional 

interests in a single parcel. If the act allowed the devise of the already-

fractioned interest to several heirs, it would promote further fractionation of 

that same interest upon the death of an heir who received the fractioned 

interest in the first descent. Consequently, the fractioned interest becomes 

more fractionated generation after generation. But, by providing that the land 

owner may devise the fractional interest to another fractional-interest holder, 

the act promotes the consolidation of the fractioned interests. The fractional-

interest holder who received the devised interest will be adding to his/her 

interest(s), thereby consolidating two or more fractional interests within the 

same parcel. The same situation occurs when the tribe acquires a fractional 

interest. If the tribe is able to obtain fractioned interests, the tribal trust 

holdings will gradually become consolidated, eventually reducing fractioned 

interests across the reservation. 

As one might expect, the idea of fractional interests escheating to the 

tribe without the consent of the owners has met with opposition from Indian 

heirs who felt they were being deprived of their land. The escheat provision 
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discussed above is the amended provision, which has not yet been challenged 

in the courts. However, the Supreme Court declared the original version of 

the escheat provision unconstitutional in 1987 in the case of Hodel v. Irving 

(see Irving v. Clark. 758 F.2d 1260, 1985 aff'd Hodel v. Irving. 107 S.Ct. 2076, 

481 U.S. 704, 95 LEd.2d 668, 1987). Under an 1889 act (25 Stat. 888), Congress 

allotted the Sioux reservation to the tribal members, and opened the 

remaining lands to non-Indian settlement. Over the years, succeeding 

descents of these allotments to multiple heirs have caused the interests to 

become highly fractionated. The Sioux tribal government exercised its 

authority under section 207 of the ILCA to take fractional interests equaling 

two percent or less of an entire parcel and to consolidate these interests into 

tribal holdings. Several heirs protested the taking, stating that the escheat 

provision was unconstitutional as it violated their Fifth Amendment right to 

just compensation for a taking of their property. The original section 207 

challenged in Hodel provided that any fractional interest representing two 

percent or less of the entire parcel's acreage, and which had earned the owner 

less than $100 in the year preceding descent, could not descend to any heirs, 

but could only revert to the tribe. 

The District Court denied the heirs' suit, stating they had no property 

interest on which to base their claim. The Court of Appeals for the Eighth 

Circuit reversed the District Court's ruling, holding that the heirs had 

standing to sue on behalf of the decedents' right to control their property, and 

that the taking of that right constituted a taking compensable under the Fifth 

Amendment to the U.S. Constitution (95 LEd.2d, at 668). In reviewing the 

case, the Supreme Court considered the values of the lands escheated and the 
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manner in which they were descended. One of the four decedents willed to 

her five minor children all of her property, including two fractional interests 

which were subject to escheat. The remaining three decedents all died 

intestate. At the time of their deaths, the decedents owned, in total, forty-one 

fractional interests subject to escheat under section 207. Decedent Irving 

owned two fractional interests valued at approximately $100; decedent Cross 

owned twenty-six interests valued at approximately $2700; and decedents 

Pumpkin Seed owned thirteen interests valued at approximately $1816 (95 

LEd.2d, at 676). Prior to enactment of the ILCA, these interests would have 

descended to the heirs without dispute from the tribe. However, as a result of 

the enactment of the act, the heirs never received these interests, as the 

interest escheated directly to the tribe without the heirs' consent. The heirs 

contend that the escheat without their approval constituted a taking of 

property without just compensation, and thus, violated the Fifth 

Amendment. 

The Court found in favor of the heirs, holding that while Congress 

enacted section 207 to eliminate fractional interests which earned very little, if 

any, money for the owner, "the economic impact of [section] 207 on the 

owners of these property rights can be substantial . . . Even if we accept the 

Government's assertions that the income generated by such parcels may be 

properly thought of as de minimus, their value may not be" (95 LEd.2d, at 

679). In addition, the Court faulted Congress for failing to examine the 

interests for longer than one-year prior to their descent, as this failure "caused 

the escheat of potentially valuable timber and mineral interests" (Ibid.). 
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Moreover, the Court found that the escheat provision contradicted its 

own intended purpose. By escheating all two percent interests to the tribe, 

regardless of the land ownership status of the heirs, the section defeated the 

purpose of consolidation. Some of the heirs already owned fractional 

interests in the parcel, and thus, their receipt of additional interest would 

have resulted in the consolidation of interests within that parcel. Yet, when 

the interests automatically escheated to the tribe, the consolidation never 

occurred, and the interest was transferred to yet another individual owner 

(the tribe). Consequently, the Court found that section 207 of the ILCA 

constituted a taking of property in violation of the Fifth Amendment stating 

that the "statute takes the disposition of decedent's fractional land interests 

out of the control of the decedent's will or the laws of intestate succession . . ." 

(95 LEd.2d., at 687). 

Even though the ruling in Hodel declared tribal escheats under the 

original provision of the ILCA unconstitutional, tribes still retain the 

authority to obtain lands by escheat under section 207, as amended in 1984. 

Recall that the 1984 amendment to section 207 provides that any interest 

equal to less than two-percent of the entire parcel may escheat to the tribe, if 

the interest has not earned $100 in any of the five years preceding its descent, 

and is not capable of earning that amount in the five years following its 

descent. If the interest did not earn $100 in any of the five years prior to its 

descent, it is presumed incapable of earning that amount in the five years 

after descent. If the BIA determines that the property is incapable of earning 

the required income, the parcel may escheat to the tribe, providing the escheat 

is not challenged by the heirs. If the BIA denies the descent of an escheatable 
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interest, the heirs are given an opportunity to prove that the interest is 

capable of earning $100 in the five years after descent. If the heirs are able to 

prove the interest's earning capability, they are entitled to keep the fractioned 

interest; if they are unable to show such a capacity, the interest escheats to the 

tribe (25 USC 2206, as amended 1984). 

Thus far, the 1984 amendment has not been challenged in court and 

therefore remains "good law." Because the Hodel case was filed regarding 

descents that occurred prior to the amendment, the declaration that the 

escheat provision is unconstitutional pertains solely to descents that occurred 

prior to the amendment's passage. Therefore, tribes still may invoke the 

escheat provision on interests descended after 1984, and which meet the 

requirements of the amended provision. Still, tribes are reluctant to take land 

under the amended provision because they are concerned that the amended 

provision will be declared unconstitutional, and they will be required to pay 

just compensation or return the escheated interests to the heirs (Donlevy, 

1994). (For a discussion and analysis of the effect of Hodel v. Irving on 

inheritance, see Suzanne Schmid, Case Comment: "Escheat of Indian Land as 

a Fifth Amendment Taking in Hodel v. Irving: A New Approach to 

Inheritance?," 43 University of Miami Law Review 739, 1989). 
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SECTION FOUR 

ANALYSIS OF THE INDIAN LAND CONSOLIDATION ACT 

The Indian Land Consolidation Act continues a long history of federal 

policies enacted presumably for the benefit of Indian peoples, but which have 

failed to achieve their goals. It is intended to reduce and eliminate 

fractionated and checkerboarded land tenures which exist in Indian country 

as a result of allotment, but also to cover-up the subsequent failed policy 

enacted to remedy these very problems (the IRA), as well as the 

recommendations put forth in federal studies which were ignored by 

congressional members (i.e., bills introduced but never passed). Since 

implementation of the Indian Land Consolidation Act in 1983, Congress has 

not conducted any national inquiries specifically to determine the act's 

effectiveness.9 As noted earlier, Congress amended the act in 1983 and 1984 to 

make technical corrections, and to clarify the escheat provisions.10 Yet, aside 

from these minor changes, and the Supreme Court's ruling in Hodel v. 

Irving, the ILCA has not been investigated. This fact is not surprising, since, 

historically, the federal government has shown a serious lack of sincerity in 

9 The GAO conducted a study on twelve reservations in 1991, upon the request of the Senate 
Select Committee of Indian Affairs. The study presented the status of land on tenure on these 
reservations, yet, for the purpose of determining the BIA's role in land management, rather 
than to ascertain the effectiveness of the ILCA. See GAO Report "Indian Programs: Profile of 
Land Ownership at 12 Reservations," February 1992). 

10 For amendments to the ILCA see 98 Stat. 3171; 104 Stat. 4666; 105 Stat. 1908; U.S. Senate, 
1982; U.S. Senate, 1983; U.S. Senate, 1984a; U.S. Senate, 1984b, U.S. Senate, 1990a; U.S. Senate, 
1991a. 
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implementing and supporting its Indian policies. The purpose of the ILCA is 

to assist tribes in "eliminating undivided fractional interests in Indian trust 

or restricted lands [and] consolidating [their] tribal landholdings" (25 USC 

2203(a)). As with its previous Indian policies, Congress again has failed to 

provide tribes with the requisite support and oversight needed to implement 

the ILCA successfully. As a result, the tribes have experienced both financial 

and regulatory obstacles while attempting to implement this act to their 

benefit. 

Financial Obstacles 

The greatest obstacle presented to the tribes is a lack of financial 

support. The federal government no longer universally allocates funds for 

tribal land acquisition, and most tribes have not been able to build treasuries 

sufficient to purchase lands from tribal members or non-Indians. Further, 

Congress did not authorize the appropriation of any resources for tribes to 

acquire lands under this act. In fact, it is evident that Congress had no intent 

of providing any resources to tribes under the ILCA; the Congressional 

Budget Office supported the act based on its determination that "no additional 

cost to the government would be incurred as a result of enactment of this 

legislation" (U.S. Code Congressional and Administrative News, 1983, p. 

4421). Congress did not simply forget to appropriate resources for land 

acquisition under the ILCA, but purposely did not make the appropriations, 

as they were enacted previously under the IRA. Further hindering the act's 

implementation are the many provisions requiring tribes to purchase all land 
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acquired for purposes of consolidation. The following analysis details these 

provisions and suggests potential solutions for each of them. 

First, if a tribe adopts a land consolidation plan in accordance with the 

ILCA, it must be prepared to pay within ten-percent of the land's fair market 

value for any lands purchased under the act. This provision is problematic 

because most tribes do not have income sufficient to make these purchases, so 

the lands remain in fractionated status. Although, some tribes have 

implemented alternative programs, such as land assignments, to reduce 

fractionated interests and to consolidate land on their reservations. Land 

assignment programs generally require the fractional interest holders to 

surrender voluntarily to the tribe, their land, or interest in land, in exchange 

for the use and occupancy of a usable parcel of land, usually forty acres. The 

land holder may use the property to earn a living, whether through leasing, 

grazing, farming, etc. The benefit of land assignments is two-fold: the land 

holder (assignee) obtains a parcel of land large enough to make a living; the 

tribe eliminates a fractional interest, and adds land to the tribal estate. 

However, the assignee also loses in the exchange. The assignee exchanges his 

land, as well as his property rights, for the opportunity to live rent-free on a 

parcel of land larger than the fractional interest, and from which he may earn 

a profit. Thus, the assignee surrenders all rights to the land exchanged, yet 

receives no permanent property rights to the land received. Moreover, the 

assignee does not retain the right to descend or devise the land assignment, 

and therefore cannot guarantee land to any heirs. Instead, the land reverts to 

the tribe upon the assignee's death. 
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Second, when a tribe exchanges tribal land for fractioned parcels which 

are more valuable than the tribal land, the tribe must equalize the value of 

the exchange through cash payments to the heirs. The reverse is true as well 

— if an individual wants to exchange a fractionated interest for a workable 

piece of land, but owns a parcel of land valued at less than the land desired, 

the individual must equalize the exchange with a cash payment to the tribe. 

Obviously, this requirement places both parties in a financial bind. As one 

might imagine, two parcels of land rarely are appraised at equal values, thus 

one party to the exchange invariably will be required to pay the other party for 

the difference in the land values. As tribal funds are limited, and individual 

funds are oftentimes minimal, few land exchanges can occur in accordance 

with this provision of the act. 

However, a tribe may be able to avoid cash payments for land 

exchanges by equalizing the value of the land with land, rather than with 

money. The land values might be equalized by increasing or decreasing the 

size of the tribal land parcel offered to the individual land owner. For 

example, assume that the standard tribal land parcel exchanged was forty 

acres, and was valued at $10,000. If a tribal member wanted to exchange a 

fractional interest valued at $6,000, the tribe might reduce the tribal land 

parcel to thirty-acres to equalize the value of the land exchanged. Similarly, 

the tribe might increase the size of the tribal land parcel exchanged with the 

tribal member to equalize an exchange for an individual's property valued at 

more than $10,000. An equalized exchange based on land rather than money 

benefits both parties. The individual land holder receives a usable parcel of 

land without having to purchase it, and contrary to the land assignment, the 
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land owner maintains a property interest in the new parcel. The tribe 

benefits from the exchange by removing fractional interests from the pool of 

lands subject to fractionation, and by obtaining the land at no physical 

monetary cost. 

When making an exchange for fractional interests in parcels 

containing valuable natural resources, the tribes probably will find it 

necessary to make special arrangements with the fractional interest holders. 

If the reservation community decides to exploit the resources available to the 

tribe, the tribe must first devise a way to consolidate the fractional interests 

containing those resources. As long as the resources remain on fractionated 

lands, they will be virtually impossible to access, as the act requires anyone 

wishing to sell, exchange, or lease fractionated property, to obtain the consent 

of the majority interest holders. If the lands remain idle, for lack of land 

owner consent, the fractional interests of two-percent or less are subject to 

escheat and will revert to the tribe upon the owner's death. Yet, if the tribe 

provides the land owners with alternate lands in the reservation boundaries, 

and offers them a share in the profits earned from the resources located on 

the land parcel, the fractional interest holders may be more willing to transfer 

their lands to the tribe. In the end, every tribal member will benefit from the 

development-generated income, which can be expended for tribal programs 

and services. 

Third, whenever a tribe enacts a probate code restricting the 

inheritance of fractional interests solely to tribal members, it must 

compensate any heirs who are ineligible to receive an interest. For example, 

if the tribe enacted a probate code limiting the devise and descent of lands to 
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member Indians only, and a member Indian died, leaving as an only heir a 

non-Indian or non-member Indian spouse, under the ILCA the tribe is 

required to purchase the spouse's interest if the tribe is not willing to permit 

the heir to remain on the property. As tribes do not have the resources to 

purchase the lands, they often must permit the land to descend to the 

ineligible heir. 

The lack of resources available to tribes is a major obstacle to 

implementing the ILCA. Because Congress never appropriated any resources 

for land acquisition under the act, and because tribes have little resources in 

tribal treasuries with which to purchase fractionated parcels, the ILCA has not 

been implemented universally or successfully. However, the recent 

establishment of gaming enterprises on many reservations, may resolve 

tribes' financial problems. 

Regulatory Obstacle 

In addition to financial obstacles, tribes face regulatory obstacles from 

the provisions of the act itself. Under 25 USC 2205, tribes are authorized to 

restrict the inheritance of trust or restricted lands to exclude, at their 

discretion, non-Indians and non-members Indians. If a tribe enacts a code 

excluding non-Indians and non-member Indians from inheriting land on 

that reservation, it may provide life-estates to the decedent's non-Indian or 

non-member spouse and/or children. Yet, the ILCA limits the right to receive 

a life-estate to a spouse and/or children who each would have received an 

interest of at least ten-percent of the entire parcel, if the tribes did not restrict 
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inheritance. This provision is problematic for tribes because it prohibits them 

from offering life-estates to all heirs inheriting fractional interests. 

To demonstrate this provision, assume a decedent dies intestate, 

leaving behind a non-Indian spouse and two children. The heirs may elect 

to take life-estates on the tribal lands if they each were entitled to inherit a 

ten-percent interest in the parcel. Because the minimum interest for which 

an ineligible heir may receive a life-estate is ten-percent, and because 

common-law divides estates by giving one-third interest to the spouse, and 

two-thirds interest to the surviving children, the decedent's interest must 

equal at least thirty percent of the parcel for a spouse and two children to 

receive life-estates (i.e., ten-percent for the spouse, twenty-percent for the 

children). If the decedent did not possess enough interest to provide each 

heir with a ten-percent interest, the heirs cannot take life-estates. For 

example, if the decedent possessed a thirty-percent interest, yet left a spouse 

and three children, the spouse would be entitled to one-third or ten-percent, 

and thus a life-estate. However, the children would be entitled to two-thirds 

of the estate, or approximately six and two-thirds percent interest each, and 

thus would not be eligible to receive a life-estate. Because of the severely-

fractionated status of most interests, many heirs are denied life-estates, since 

the ownership requirement is so high. As a result of the various restrictive 

requirements under section 2205, few tribes have enacted tribal probate codes 

under the ILCA. 

The only way for the heirs to avoid this situation, at present, is to live 

on the property that they will inherit. Of course, this is not always possible, as 

some heirs are unaware of their status as heirs, while others already own 
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residences on other property. The ten-percent provision makes little sense, 

since life-estates are simply tenancies; fractionation cannot occur because the 

land cannot be devised to any heirs, but reverts to the tribe upon the death of 

the estate-holder. Interestingly, the ten-percent provision only applies to 

intestate succession, not to devises made to non-Indians or non-member 

Indians (McVey, 1994). Such a designation between intestate succession and 

devise of the interests gives those heirs who receive interests through devise 

an advantage over the heirs who may inherit interests through intestate 

succession. Thus far, the distinction conferring greater rights to devises has 

not been challenged in the courts. 

The foregoing analysis demonstrates the Indian Land Consolidation 

Act's ineffectiveness at eliminating fractionation and checkerboarding 

throughout Indian country. In general, the act has failed to achieve its goals, 

yet at one reservation in Arizona, the tribal council has successfully 

consolidated lands within the reservation, enabling its members to reduce 

fractionation and create productive land parcels. The following case study 

represents the Colorado River Indian Tribes' (CRIT) experience with the act, 

and its attempts to consolidate tribal land holdings. 

Colorado River Indian Reservation 

According to the BIA, none of the twenty-one Arizona Indian tribes 

has filed a land consolidation plan with the agency (Donlevy, 1994). 

However, the tribes at the Colorado River Indian Reservation have 

implemented their own land consolidation policy, independent of the BIA, to 

assist their members in making productive use of their fractionated parcels. 
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History of the Reservation 

The Colorado River Reservation was established by congressional act 

in 1865 for the benefit of the tribes living along the Colorado River and its 

tributaries (13 Stat 559) on the recommendation of the superintendent of 

Indian affairs of the Arizona Territory, Charles D. Poston (U.S. House, 1922, p. 

74). The reservation is located in western Arizona along the Colorado River, 

but also encompasses a strip of land on the California side of the river. The 

original act set aside approximately 75,000 acres of land for the tribes, but the 

government subsequently enacted four executive orders between 1873 and 

1915 which enlarged the reservation to approximately 270,000 acres (U.S. 

House, 1922, p. 76; Memorandum, 1994, p. 1). The only permanent residents 

of the reservation in 1865 were the Mojaves and Chemehuevis (Bureau of 

Ethnic Research, 1958, p. 11). 

Superintendent Poston advised the federal government to construct an 

irrigation canal on the reservation to enable the Indians to become self-

sufficient farmers. Poston advocated for the canal stating the Indians would 

become "independent of the uncertain rise and fall of the river, could raise 

regular crops, and would soon be able to sell a large surplus" (U.S. House, 

1922, p. 74, 76). He also hoped that an irrigation canal would enable the 

Indians to raise their subsistence and induce them "to abandon their nomadic 

and roving habits" (Bureau of Ethnic Research, 1958, p. 15). Prior to the 

creation of the reservation, the Indians along the Colorado River planted 

their crops in the wake of the river's overflow. The crops, including melons, 

beans, corn, and pumpkins, grew quickly and needed no further irrigation or 
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cultivation. When the river failed to overflow, the Indians had no way to 

irrigate their crops except by watering the crops by hand, and the crops mostly 

failed. (U.S. House, 1922, p. 77; Bureau of Ethnic Research, 1958, p. 26). 

Congress appropriated $50,000 in 1867 to begin construction on the 

Grant-Dent irrigation canal with the intent of ultimately irrigating 

approximately 100,000 acres of land to be farmed by the Mojaves and 

Chemehuevis (Bureau of Ethnic Research, 1958, p. 24). The canal was 

completed in 1871, but by 1900 only 500 acres of land were being irrigated 

(Ibid., p. 31) and it was not until 1912 that the project began to be successful 

(U.S. Senate, 1931, p. 8897). Yet, even after continual appropriations for 

irrigation projects on the reservation throughout the twentieth century, less 

than 40,000 acres of land were being irrigated in 1958, including Indian and 

non-Indian lands (Bureau of Ethnic Research, 1958, p. 31). 

In 1904, Congress passed an act authorizing the Secretary to allot to each 

Indian living on the reservation, a five-acre parcel of irrigable land (33 Stat 

224). In 1911, Congress passed another act authorizing an increase in the size 

of the allotments to ten-acre parcels (36 Stat 1063). In 1908, the Secretary of the 

Interior set aside the site of Parker for non-Indian settlement (35 Stat. 97). 

Non-Indians settled the town of Parker with the understanding that the 

remaining lands within the Colorado river reservation would also be opened 

to non-Indian settlement (U.S. Senate, 1913, p.12), and a pumping plant 

would be established to irrigate lands throughout the reservation. 

Fortunately, the Secretary never exercised his authority under these acts to 

open the remaining reservation lands to settlement (Bureau of Ethnic 
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Research, 1958, p. 24), and Parker remains the only non-Indian town within 

the reservation's boundaries. 

Present Status 

Today, the Colorado River Reservation encompasses approximately 

270,000 acres of land in Arizona and California. The reservation supports 

members of the Mojave, Chemehuevi, Hopi, and Navajo tribes, joined 

together as the Colorado River Indian Tribes (CRIT). Although the Navajos 

and Hopis were not among the original tribes who settled the reservation, 

they are also CRIT members. In 1944, the Colorado River Tribal Council 

agreed to permit returning Indian soldiers from other tribes to settle on the 

southern half of the reservation (Bureau of Ethnic Research, 1958, p. 48). The 

next year, the Tribal Council entered into an agreement with the BIA, known 

as Ordinance Five, which provided for the reservation to be divided into two 

parts—the Northern Reserve, encompassing approximately 25,000 acres of 

irrigable land, was set aside for the established residents (Mojaves and 

Chemehuevis); the Southern Reserve, encompassing approximately 75,000 

acres of irrigable land, was set aside for any tribes relocated to the reservation 

(Bureau of Ethnic Research, 1958, pp. 36, 57-58). Consequently, the Mojaves 

and Chemehuevis reside in the northern region, while the Hopis and 

Navajos reside in the southern region of the reservation. 

Colorado River Indian Tribes, the governing arm of the reservation, 

was organized in 1937 under the Indian Reorganization Act. According to the 

constitution adopted at the time, membership in CRIT is limited to all of the 

people listed on the 1937 tribal roles; any children born to resident tribal 
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members; all children of one-half or more Indian blood born to any non

resident tribal members. New members may be adopted through council 

ordinances, subject to approval by the Secretary of the Interior (Bureau of 

Ethnic Research, 1953, p. 39; Bureau of Ethnic Research, 1958, p. 45). 

Even though the council employs the escheat provision of the ILCA, 

CRIT has not filed a written land consolidation plan with the BIA under the 

act. However, prior to passage of the ILCA, CRIT implemented its own 

consolidation policy throughout the reservation. Initially, allotments were 

made to CRIT members in five- and ten-acre parcels, making profitable 

farming difficult. To facilitate profitable use of the lands, the tribal council 

arranged for land exchanges among tribal members, and between tribal 

members and the tribe. In 1940, the tribal council adopted a land code which 

enabled allottees to exchange with the tribe their ten-acre allotments, or 

interest in allotments, for forty-acre land assignments. Under this code, an 

allottee transferred restricted or unrestricted lands to the tribe, and in return, 

received a forty-acre parcel of farm land, or a comparable amount of grazing 

land. In 1954 the tribal council amended the land code to provide for land 

exchanges in the amount of eighty-acres (Bureau of Ethnic Research, 1958, p. 

25). Through such land exchanges, CRIT was able to consolidate many 

allotments into profitable parcels (Gonzales, 1994). 

The fractionated land tenure situation at CRIT is less serious than at 

other reservations, but still hinders land utilization. The worst-case scenario 

at CRIT involves a ten-acre allotment that originally probated in 1913. Over 

the past eighty years, the parcel has descended repeatedly to multiple heirs, 

causing the interest to fractionate to the present situation in which 303 heirs 



75 

hold interest in the original ten-acre . allotment, making the common 

denominator for determining interest equal to .8164800. The largest interest 

in the allotment is equal to 2/9ths, while the smallest share is equal to only 

803/291600ths of the allotment. Thus, the allottee with the largest share 

(2/9ths) is entitled to .1814400 interest in the parcel, and the allottee with the 

smallest share (803/291600ths) is entitled to .0022484 interest in the parcel. 

Four allottees each exchanged their interests of 179/25920, 56/25920, 11/1140, 

and 2880/25920 for a forty-acre land assignment between 1952 and 1955. 

During 1985 and 1986, the tribe purchased from three other heirs their 

interests of 1/27, 55/20412, and 1/450. Aside from these six transfers to the 

tribe, this allotment has not been consolidated, and remains extremely 

fractionated (Colorado River Agency, Probate record, number 489320). 

In general, fractionation and checkerboarding are not as prevalent on 

the Colorado River Reservation as on other reservations, for several reasons: 

1) Only approximately 8,500 acres of land was allotted under the Dawes 

Act: of which approximately 5,900 are held in fee by Indians, and 

approximately 2,500 are held in trust by the tribe. The remaining 1,000 

acres are owned by non-Indians (Gonzales, 1994). 

2) The allotments were made in the early twentieth century, and 

consequently were still in trust status when Congress passed the 

IRA indefinitely extending all trust patents in place at the time. As 

a result, few allotments were alienated to non-Indians (Gonzales, 1994); 
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3) The only portion of land on the reservation that was opened to non-

Indian settlement was the small town of Parker in the northeastern 

portion of the reservation territory (McHugh, Gonzales, 1994); 

4) Land was rarely alienated because it is valuable. The water rights to 

the Colorado River flow, in conjunction with the excellent farm 

land, permit land owners to harvest several crops per year. Where 

lands elsewhere in the United States may only produce one crop per 

year, the land and climate at Colorado River permit the farmers to 

plant and harvest up to eight crop rotations each year (McHugh, 1994; 

Bureau of Ethnic Research, 1958, p. 31). 

While CRIT only invokes the escheat provision of the ILCA, the tribe still has 

been able to consolidate fractional interests into usable parcels through tribal 

land consolidation legislation. CRIT was able to succeed in its consolidation 

attempt because it has tribal members' support. Without members' 

willingness to assist the tribe by surrendering their land, the program could 

not have succeeded. CRIT's accomplishment demonstrates that tribes which 

take the initiative can consolidate their lands and reduce fractionation 

without depending wholly on the United States government to solve the 

problem. Granted, the Colorado River Reservation may have been an ideal 

setting for consolidation, as the reservation was not widely allotted, but other 

tribes may be equally successful if they would attempt a similar program. 
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Congressional Review 

While congressional review of the ILCA has been minimal, other 

government and private organizations have discussed the issue, and made 

recommendations to the federal government regarding the fractionated and 

checkerboarded land tenures on reservations. 

In 1991 the Senate Select Committee on Indian Affairs contracted with 

the General Accounting Office (GAO) to conduct a study of BIA land records 

for twelve reservations served by the Aberdeen, Billings, and Portland agency 

offices (see GAO Report "Indian Programs: Profile of Land Ownership at 12 

Reservations," February 1992). The land area studied encompassed 16.5 

million acres of trust land, including 83,000 parcels of land (U.S. Senate, 1992, 

p. 2). The GAO reported that approximately fifty-percent of these tracts were 

in individual ownership, and twenty-percent were in heirship status. Of 

those twenty-percent in heirship status, sixty-percent were owned 

individually by Indians (Ibid., p. 4). In addition, the GAO reported that despite 

implementation of the ILCA, the number of fractional interests in these tracts 

had increased from 305,000 in 1983 to 620,000 in 1991 (Ibid.). 

The Indian Land Working Group (ILWG), an organization of 

individuals addressing tribal land consolidation issues, submitted to the 

Senate committee a response to the GAO's report on fractionation, 

recommending the appropriation of resources for tribes to carry-out the 

provisions of this act, as well as the establishment of rules and regulations 

governing the act's implementation. The ILWG asserted that the lack of rules 

has contributed to the inconsistent notification and education of tribes and 

individual land holders regarding the act (U.S. Senate, 1992, p. 156). The 
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ILWG further suggested that the act "would have been better developed had 

more tribes and individual Indian land holders taken part in the 

development of the legislation" (Ibid., p. 157). 

The First Nations Development Institute, another independent 

organization, also made recommendations, including providing financing to 

purchase lands; providing accurate and accessible data regarding ownership of 

fractional interests; creating land acquisition, exchange, and consolidation 

programs to help individual interest holders to reduce multiple ownership 

(Ibid., pp. 143-144). 

Summary 

An examination of the Indian Land Consolidation Act demonstrates 

that the act fails to assist tribes adequately in eliminating fractionation, and 

consolidating their land bases. According to Indian peoples, the primary 

cause of the act's failure stems from Congress' refusal to provide the 

resources necessary to implement the policy successfully. Congress did not 

authorize the appropriation to the tribes of any financial resources for 

purposes of land acquisition under this act, as those resources were 

authorized under the IRA in 1934. Had Congress reviewed its record of 

appropriations under the IRA, it would have realized that those resources 

were not appropriated annually, and in fact, have not been appropriated since 

1976. While the appropriation section of the IRA has not been repealed, 

Congress has not appropriated the resources in accordance with the act, even 

though tribes continually request such resources from Congress (Kennedy, 

1994). 
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A secondary cause of the act's ineffectiveness was Congress' failure to 

consider the ramifications of the policy on the affected Indian peoples. By 

establishing an escheat provision which mandated that fractional parcels be 

returned to tribal control, Congress disregarded the property rights of 

individual land owners. Congress determined, without Indian input, that 

land parcels equaling two-percent or less of an entire allotment were 

valueless to the individual land owners, yet valuable to the tribe. As 

demonstrated in the Hodel case, Congress failed to consider that an 

individual Indian might own several such parcels which, together, could be 

quite valuable. 

Finally, Congress has failed to provide any oversight in implementing 

the consolidation act. Congress passed the ILCA in 1983, amended it in 1984, 

and has not reviewed the act's implementation since. If Congress had 

reviewed the act's implementation, it would have realized that very few 

tribes have actually filed land consolidation plans with the BIA, and few of 

the five hundred federally-recognized tribes have actually, formally, 

implemented the policy. It stands to reason then, that the act has failed to 

achieve its goals due to lack of implementation. 
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CONCLUSION 

Historically, the United States has enacted Indian policy to regulate the 

relations between Indians and non-Indians purportedly, for the benefit of 

Indian peoples. However, most of the policies were implemented without 

Indian consent, and often they were implemented over the objections of the 

intended beneficiaries themselves. Consequently, Indian policies have 

proved detrimental to the very people they were supposed to benefit. Each of 

the major policies that Congress enacted over the past one hundred sixty-five 

years failed to meet its intended goal identified by policy-makers as the 

policy's desired outcome. As a result, policy-makers routinely adopted new 

policies to conceal their past failures. 

Indian policy has failed to meet its objectives, overwhelmingly due to a 

lack of congressional/federal government support and oversight of the policy 

and its implementation. While Congress' failures in supporting policies 

varied during the various stages of Indian policy, they all led to the same 

conclusion: the Indians' loss and the non-Indians' gain. During removal, 

Congress' failure to account for the future expansion of the American frontier 

caused the Indians to lose their eastern homelands, and eventually forced 

their relocation to reservations. Congress' failure to protect from non-Indian 

encroachment, the Indian territorial boundaries defined under the 

reservation policy, resulted in the opening of Indian reservations to non-

Indian settlement, and the destruction of the tribal land base under the 

allotment policy. 
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With reorganization policy, reformers attempted to reverse the results 

of allotment by providing for the consolidation of tribal lands, but this failed 

when Congress refused to appropriate the resources necessary for tribes to 

carry-out the policy. Congress' failure to support reorganization policy was 

hidden by its own accusations against the tribes for failing to take advantage 

of the policy. On these grounds, Congress reversed federal reorganization 

policy. This policy reversal came in the form of termination policy, through 

which Congress sought to abandon its responsibilities for Indian tribes by 

revoking their federal recognition, denying their existence. Congress' actions 

failed to destroy tribes as desired, and instead encouraged a national pan-

Indian movement which led Congress to abandon the termination policy in 

favor of tribal self-determination. Self-determination represented yet another 

reversal of Indian policy, promoting the regeneration of Indian tribes. 

However, it too, has failed to achieve its ultimate goal of returning to tribes 

administrative control of tribal service programs. This current policy, while 

still in effect, has failed as a result of Congress' failure to appropriate adequate 

resources, and to provide sufficient oversight. 

Throughout the implementation of policy over the past one-hundred 

years, there has remained one consistent element: the result of the allotment 

policy. The allotment of Indian lands during the nineteenth century resulted 

in the fractionation and checkerboarding of lands on reservations throughout 

Indian country. These problems were addressed under the IRA in 1934, and 

by subsequent congressional legislation during the 1960s and 1970s, but were 

never resolved. Finally in 1983, Congress attempted to alleviate these 

problems by enacting the Indian Land Consolidation Act. Unfortunately, the 
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ILCA suffers from the same disease as all former Indian policies—lack of 

congressional support. As a result, this act has proved virtually useless. 

It is evident from interviews with tribal members and BIA employees 

that the ILCA has failed to eliminate, or even dramatically reduce 

fractionation and checkerboarding on Indian reservations. It is also evident 

that federal legislation cannot be the sole solution to the problem— rather, 

tribes must take a more active role in solving these problems in coordination 

with the federal government. The prevailing attitude in Indian country 

seems to be that the federal government is responsible for creating 

fractionation and checkerboarding, so the federal government should take the 

responsibility for alleviating these problems. 

True or not, the U.S. cannot eliminate fractionation and 

checkerboarding without significant tribal cooperation; the parcels are too 

highly fractionated to consolidate without tribal support and assistance. 

Tribes may claim that the only solution to these problems is a massive influx 

of federal resources to purchase all of the fractionated parcels, but resources 

alone cannot solve the problem. Tribes must take responsibility for 

alleviating fractionation and checkerboarding by passing strict tribal codes 

which restrict inheritance to tribal members, and which limit the number of 

heirs who may receive interest in the same parcel. Further, while exchanging 

lands among tribal members or between the tribe and individuals, the tribe 

and its members must cooperate in eliminating the fractionation of tribal 

lands. 

Granted, the lack of federal resources available specifically for tribal 

land acquisition is a serious obstacle. However, it is up to the tribes to find 
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new ways to generate resources for that purpose; the federal government 

simply cannot afford to appropriate the entire resource base needed to enable 

every tribe to purchase, at fair market value, all of the fractionated interests 

that exist on their reservations. Individuals must also take responsibility for 

perpetuating the fractionation of heirship parcels. A tribal member may 

reduce the number of people receiving interest in the parcel upon his/her 

death simply by making a will. 

Only through cooperation between tribal and federal representatives 

will tribes succeed in eliminating fractionated and checkerboarded land 

tenures in Indian country. For the past one-hundred and sixty-five years, 

Congress has passed policies supposedly for the benefit of Indian peoples, yet 

which have succeeded only in benefiting non-Indians. Generally, the failure 

of Indian policy can be traced to the federal government's failure to obtain 

Indian consent for Indian policy. If Congress truly wants to implement 

Indian policy on behalf of Indian peoples, it must, first and foremost, obtain 

Indian consent for the policy prior to its implementation by involving Indian 

peoples in the policy-making process. In addition, Congress must determine, 

with the help of Indian peoples, whether Indian tribes as a whole, are 

prepared to implement the policy. Second, Congress must commit itself to the 

policy by providing the resources and oversight necessary to implement the 

program successfully. Third, Congress must consider the ramifications of the 

intended policy, determining its effect on Indian peoples today, and in the 

future. 
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