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ABSTRACT
The United States Federal Governnfient has allegedly mismanaged Individual Indian
Money and Tribal Trust Fund accounts since their creation over 150 years ago.
Despite what appears to be a well-documented and incontrovertible body of
evidence: extensive governmental and private sector audits, and congressional and
executive level reports and hearings confirming chronic mismanagement, the BIA
continues to lose and misplace, and often fails to collect millions in royalty payments
belonging to Indian people, without an equitable solution. Consequently, this thesis
examines the most recent reform effort, the 1994 American Indian Trust Fund
Mismanagement Reform Act offered by the 103"" Congress, the Strategic Plan
created by the Office of Special Trustee, and finally, federal and tribal responses to
the proposed Strategic Plan. The impact of these varied responses has elucidated
several hindrances to effective reform, thus generating key questions which
necessitate closer examination in order to advance effective reform.
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Chapter 1
INTRODUCTION
Numerous government and Independent reports, hearings and investigations
have sought to determine whether the United States, through the Department of
the Interior's Bureau of Indian Affairs (BIA), has mismanaged Individual Indian
Money (IIM) and Tribal Trust Fund (TTF) accounts since their creation over 150
years ago. More recently, a scathing General Accounting Office (GAO) report
confirmed that the BIA was, in fact, unable to account for 2.4 billion dollars of IIM
and TTF monies from the twenty year period between 1972-1992.^ Yet, despite
what appears to be an extensively documented history of governmental and private
sector audits and congressional and executive level reports and hearings confirming
the seemingly incontrovertible mismanagement, the problem persists without an
acceptable solution. The BIA continues to lose and misplace funds, and often fails
to collect millions in royalty payments rightfully belonging to tribal nations and
individual American Indians.^
IIM and TTF account funds are derived from two distinct sources. For example,
IIM monies are generated from surface leases, minerals, timber, and other natural
resource royalties on individually allotted tribal lands, while TTF monies have come
from court settlements of tribal land and water rights claims, for example. IIM
accounts were created as a result of the General Allotment Act, wherein tribally held
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trust lands were subdivided into parcels, or allotments, by issuing fee patents for
the use of individual tribal members. Thus, according to the act: "... patents shall
be of legal effect, and declare that the United States does and will hold the land
thus allotted ... in trust for the sole use and benefit of the Indian to whom such
allotment shall have been made".^
At present, there are 2,000 tribal accounts owned by some 200 tribes, totaling
approximately $2.3 billion dollars.'' In addition, there are over 387,631IIM account
holders who collectively possess approximately $450 million of the total monies
managed in trust by the Department of the Interior.® Billions of dollars belonging
to individual American Indians and tribes have flowed through these accounts over
the past 150 years.
The available literature regarding this particular component of federal Indian
trust law encompasses three distinct arenas; governmental and legal
documentation; non-governmental, interest group and scholarly literature; and
finally, testimonials by American Indians and governmental officials involved In the
reform process. Unfortunately, scholarly literature addressing BIA mismanagement
of trust funds, in particular, fails to fully explore the question as to why
mismanagement continues despite the plethora of documentation testifying to
chronic and systemic dysfunction. In an efforts to address this very question, then,
this thesis offers a critical policy analysis of recent reform legislation offered by the
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103"^ Congress; the American Indian Trust Fund Management Reform Act
(AITFMRA) of 1994.® Close scrutiny of the AITFMRA and the current status of the
Special Trustee's Strategic Plan to reform the American Indian trust fund accounting
systems reveals elemental legal and policy questions primarily relating to what
appears to be profound tension between governmental representatives and tribal
and individual American Indian account holders. Thus, research presented in this
thesis expands the current scholarship by presenting unresolved questions
pertaining to the federal fiduciary trust responsibility, thereby enabling a dialogue
for greater theoretical and conceptual understanding of the parameters of the
fiduciary trust relationship that continues to exist between the United States and
American Indian tribal nations. Furthermore, the continued vulnerability and flux
of the Federal Government's trust responsibility to manage American Indian trust
funds, as purported by some prominent Indian law scholars, ^ may have been
partially responsible for the class action lawsuit brought on behalf of the IIM
account holders. Until the American Indian trust fund accounting systems are
repaired, the trust monies themselves also remain in a state of vulnerability and
flux.
Hence, Chapter One begins with a definition of the generalXxu^ responsibility
of the Federal Government toward tribal nations and individual American Indians,
beginning with its legal roots in Medieval European discourse."

This chapter
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additionally provides a survey of tlie available scholarship dealing with IIM and TTF
account management, as well as a summary of governmental and independent
investigations, reports, and audits acknowledging BIA mismanagement of American
Indian trust funds,emphasizing the most problematic examples of mismanagement.
In order to expose the tensions surrounding current executive and legislative branch
reform efforts. Chapter One also frames the Federal Government's specific fiduciary
responsibilities as trustee over IIM and TTF accounts with an analysis of the policy
and legal history leading up to the AUFMRA. In so doing, early treaties, applicable
case law, and legislative acts that serve to guide the Federal Government in fulfilling
its responsibilities as trustee will be considered.
It is from this overall context that Chapter Two examines the evolution and
enactment of the AITFMRA. The establishment of the act ultimately came after
nearly two decades of oversight hearings and investigations, driven by unwavering
and determined appeals from tribal nations, American Indian advocacy groups, and
key congressional representatives urging long term reform. Hence, Chapter Two
reviews the policy goals and provisions of the AITFMRA, drawing out the 103"^
Congress' overriding reform agenda for American Indian trust fund management.
Chapter Three moves to a discussion of the troublesome findings of Special
Trustee Paul Homan regarding the current status of IIM and TTF accounting
practices as well as the mandated Strategic Plan to reform this area of BIA
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administration. Interestingly, the majority of Homan's findings echo numerous
reports and investigations of the past. In response to what he considered a gravely
distressed and dysfunctional system, the Special Trustee advocated for a nearly
exhaustive technological and administrative overhaul of the BIA trust accounting
system, including theImplementation of updated trust accounting computer systems
and the introduction of a national banking system for IIM and TTF account holders—
the American Indian Trust Fund Development Bank (AITFDB).' According to the
plan, this new system would not be a component of the DOI, instead, Homan
recommended the creation of a government sponsored entity (GSE) within the
Executive branch of the United States Federal Government. In accordance with the
Strategic Plan, the AITFDB would be responsible for the investment of tribal and
individual trust funds as well as other banking services such as granting loans and
aiding tribes, to the exclusion of individual tribal members, in the crucial goal of
buying back fractionated tribal lands.
Consequently, Chapter Four details federal and tribal reactions and responses
to the Strategic Plan developed by the Office of Special Trustee, including the class
action lawsuit brought by the Native American Rights Fund (NARF) on behalf of the
300,000 IIM account holders,a recent legislative proposal offering a monetary
settlement to account holders," and the unanimously accepted amendment to the
FY99 Supplemental Appropriations Bill overriding Secretary Babbltfs January 5*^
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secretarial order to restructure the Office of Special Trustee. The Special Trustee's
responses to various levels of criticism regarding the Strategic Plan will be
integrated into the chapter as well.
In conclusion, Chapter Rve advances pivotal questions with respect to the
political and legal implications of the varied responses to the Strategic Plan and
corresponding tensions that have inhibited effective reform. If the data produced
by this inquiry into BIA mismanagement of III^ and TTF accounts proves to be
accurate,

fundamental legal and administrative structural reform may be

inescapable. Perhaps the class action lawsuit, filed in 1996, will successfully cleave
a legal niche by which individual American Indians and tribal nations may prevail.
Nonetheless, until the difficulties associated with effective reform are resolved, the
American Indian account holders will continue to lose faith in the United States for
its failure to uphold its solemn fiduciary obligation as trustee for American Indian
trust funds.

LITERATURE REVIEW
The trust responsibility of the Federal Government in its dealings with tribal
nations and individual American Indians, according to several Indian Law scholars,
constitutes a central component of Federal Indian Law.^^ Although a minority of
Indian Law scholars trace the general\xuA. relationship between the United States
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and tribal nations to early treaties/'' a majority of scholars follow the evolution of
the trust relationship, and its accompanying discourse, back to the medieval Roman
Catholic Church through the Doctrine of Discovery.
Additionally, these scholars further link the trust doctrine back to the political
ideas of Franciscus de Victoria, a 16"^ century theologian and political theorist who
modified the papacy's discourse in his renowned essay

the Indians Lately

Discovered'}^ In so doing, de Victoria promulgated a theory of trusteeship over
Indians as a humanitarian gesture by civilized nations on behalf of the Indians,
consistent with their general welfare.
As a component of existing European political discourse of the time, the Doctrine
of Discovery was carried over into early United States Indian Law jurisprudence, as
demonstrated in Supreme Court Chief Justice John Marshall's decision in Cherol^ee
V. Georgia}^

Like many treaties of the early IS'" century, the Cherokee negotiated

a treaty and, as a result, were received into the trust and protection of the United
States in exchange for land and other concessions.Consequently, Chief Justice
Marshall characterized the Cherokee in Cherokee v. Georgia as a:
dependent nation ...

domestic

No longer were tribes considered to be complete and

independent sovereigns over matters of foreign affairs. However, in Worcester v.
Georgia,the Supreme Court further framed the political relationship between the
Cherokee Nation and the Federal Government in its holding that the Cherokees did,

in fact, maintain sovereign riglits regarding the internal affairs of the Cherokee
Nation.
Yet, the exact definition and nature of the trust doctrine is widely disputed and,
consequently, the basis for spirited debate among Indian law scholars.

In

considering this dilemma, Indian law scholar David Wilkins offers this intriguing
analysis:
First, there is no concurrence on when or why the doctrine originated.
Second, it is also uncertain whether or not it Is, in fact, a legally
enforceable doctrine that may constrain what the federal government
or its agencies may or may not do in regard to tribal funds, property
or political and civil rights. Additionally, the question is sometimes
posed whether the trust doctrine is merely a vague moral compass
the federal government is supposed—though is not legally
mandated—to be guided by.^^
Despite these difficulties, several scholars have offered definitions of the trust
responsibility. Indian law scholar Robert N. Clinton, for example, describes the trust
responsibility as dual in nature" [the] trust relationship has been the source of two
opposing visions, one emphasizing federal power and the other emphasizing federal
responsibility".^^ Hence, according to this particular definition, the federal trust
responsibility has both positively and negatively impacted tribes.^

Another

definition, from the American Indian Policy Review Commission, delineates three
distinct functions of the federal trust responsibility
[the trust doctrine] emanates from the unique relationship between
the United States and Indians... Its broad purpose... is to protect
and enhance the people, the property, and the self-government of
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Indian tribes.^'*
On the other hand, tribal understanding of the trust relationship has often
articulated a vision contrary to that of the United States.^® From this perspective, the
trust relationship has been envisioned as a political relationship, documented
through sacred ceremony and treaty-making, to be upheld with integrity and honor.
The Northwest Ordinance of 1787 represents yet another example, that of early
tribal and colonialp&cQe\i\!iOT\s of the United States'trust responsibility toward tribal
nations. It declared that:
the utmost good faith shall always be observed toward the Indians;
their land and property shall never be taken from them without their
consent, and in their property, rights, and liberty, they never shall be
invaded or disturbed, unless in just and lawful wars authorized by
Congress; but laws founded in justice and humanity shall from time
to time be made, for preventing wrongs being done to them, and for
preserving peace and friendship with them, (emphasis mine)
Despite what appears to be a mutual understanding of consent between the United
States and tribalnations, the above mentioned conceptualization, unfortunately, has
been largely dismissed in contemporary Indian law and policy. If we are to
relnvigorate this important concept, it must also be brought forward through its
incorporation into a current definition of the general trust responsibility. Scholar
Gilbert Hall effectively distills this concept in the following definition: " [the trust
doctrine is] the legal and moral duty of the United States to assist Indians in the
protection of their pmpertymii rightf}^
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Hence, taken together, the definitions of the AIPRC and Gilbert Hall shape a
working definition of the generalXxyi^ responsibility for the purposes of this thesis.
Thus, the trust responsibility of the Federal Government toward tribal nations is a
moral and legal obligation willfully taken up by the United States through treaties,
legislative statutes,and court decisions, the overarching responsibility encompassing
the duties to protect American Indian people, their governments,and their property.
Although a considerable number of Indian Law scholars have written on the
issues relating to the generaltxusX. doctrine, surprisingly, a limited body of critical
scholarship has been produced regarding the logical extension of this duty—the
Federal Government's fiduciary responsibility as trustee for IIM and TTF accounts.
With this in mind, it appears that the majority of relevant scholarship came from
the 1980s and 1990s,^® with the exception of a two articles from earlier decades of
the ZO*" century.^'
Research exploring mismanagement of tribal and individual American Indian
trust funds at the hands of the Federal Government encompasses several distinct
areas of consideration. The areas of consideration range from an analysis of the
administrative and bureaucratic culture of the BIA,^ to legislative, historic, and legal
critiques of the F^eral Government's responsibilities as trustee,^^ technological
considerations of cun-ent reform efforts,and the Investigation of investment
options which promote tribal take-over of trust funds.^^
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Among those articles focusing on the legal, historic, and legislative aspects of
the Federal Government's role as trustee and its apparent inability to bring
resolution to chronic mismanagement problems, scholarship authored by Richard
Monette and Curtis Berkey are especially provocative. In exploring two distinct
theoretical processes by which the Federal Government's role as trustee has
evolved; a comparison of property law principles and their applicability to Indian
law, and a survey of relevant treaty language, legislation, and case law,
respectively, they are able to effectively deconstruct key trust principles and
doctrinal assumptions for closer scrutiny. Monette's piece, for example, questions
why tribes aren't recognized as the governing authority over the matter of
fractionated ownership of tribal trust lands and the corresponding inquiry as to why
neither the legislative nor executive branches have been inclined to get to the core
of the problem.^ He further describes an 'inherent tension" between what he
terms the "property concept of trust" and the "political concept of the trust", insofar
as the Federal Government has, in the past, invoked the trust responsibility to
thwart tribes in accomplishing the goal of buying back fractionated lands rather than
enabling them.^^ His analysis, although highly intriguing, falls short of addressing
the question as to why\he BIA, and its parent agency— the DOI, have been able
to evade accountability in the face of extensive documentation pointing to
widespread mismanagement.
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Scholarship devoted to uncovering Investment options for tribes in assuming
management of their own trust funds (prior to the AUFMRA) represent excellent
position papers insofar as they strongly advocate affirmative and innovative ways
for tribes to gain control of their funds and maximize the economic benefits therein.
The paper by Marie Monrad, in particular, attempts to address a similar line of
questioning as this thesis by drawing out major legal questions regarding the effects
of changing the trust fund system. Her focus, however, rests with legal questions
surrounding a change in trust fund systems, rather than mandated reform efforts
that have gone unresolved and essentially unmet.
The entrenched administrative bureaucracy of the BIA is the subject of scholarly
works by Duane Champagne and Russell Barsh.

These studies, although

organizationally and sociologically insightful analyses of the BIA, fail to examine the
political issues of the federal government's fiduciary duties regarding IIM and TTF
accounts.
Lastly, the most recent essay entitled "To the Most Exacting Fiduciary Standards"
offers observations and preliminary findings regarding the state of trust fund
management and the role of technology In the fulfillment of that responsibility. In
fact, this piece does a good job of highlighting the technological challenges at work
in streamlining trust fund accounting systems within the various DOI departments.^
This essay, however, in addressing the various technological issues currently at

18

work within pre-existing BIA trust accounting systems, also falls short of examining
the Issue of BIA accountability in the manner thatIhave.
Despite the numerous areas of analysis offered by the previously mentioned
scholarly works, the question as to why BIA mismanagement of IIM and TTF
accounts remains unanswered, or at most, ill considered. Apart from the research
incorporated in this thesis, no one has thoroughly summarized the historic federal
obligation to manage IIM and TTF accounts, the history of governmental
mismanagement of these account, and the limited success of current legislation in
order to rectify the problem. In so doing, this research has generated important
policy questions for consideration that will assist in constructing future legislative
recommendations for the successful reform of American Indian trust fund account
management by the United States Federal Government.
SUMMARY OF PREVIOUS INVESTIGATIONS
Volumes have been written relating to the alleged improper management of
IIM and TTF accounts by the BIA since its inception.^^ According to John Echohawk,
Director of the Native American Rights Fund:
You can choose almost any year since the BIA's predecessor, the
Indian Department, was created in 1834 and find government reports
describing poor management, no accounting system, missing money,
no attempt to fulfill the fiduciary duty to the Indians as promised and
required by law 23.^
In ^ct, there have been at least 1,050 official investigations, reports, and studies

19

of the BIA since its creation in 1834.^' As early as 1828, Henry Row Schoolcraft, a
negotiator of several Indian treaties, wrote:
[t] he derangenfients in the fiscal affairs of the Indian department are
in the extreme. One would think that appropriations [trust funds] had
been handled with a pitchfork... There is a screw loose in the public
machinery somewhere."^
Moreover, a contemporary report, resembling Schoolcraft's characterization of the
BIA's administration of Indian Affairs, criticizes BIA administration of Indian trust
funds as: "expensive, inefficient, and irresponsible"/^
Based on the literatureIhave examined, reporting on American Indian trust
fund mismanagement has tended to ebb and flow/^ The last two decades, for
example, have witnessed a surge in investigative findings and audits regarding the
BIA's trust accounting systems, while it appears that the fifty years prior produced
a relatively limited number of reports on the subject. The exact reason for this
phenomena is difficult to pinpoint. The character of federal American Indian
policies, overarching historical, economic, and political circumstances (i. e. wartime
or turbulent national economies), or the success of American Indian rights advocacy
efforts of the time, for example, may influence reporting on the subject.
The purpose of this section, however, is to provide a historical summary of
previous investigations, both governmental and independent, highlighting the
principal areas of concern regarding the BIA's chronic inability to effectively manage
American Indian trust accounts. As there are over 1,000 reports chronicling the
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State of BIA management of its responsibility toward individual American Indians
and tribes, this review serves to accentuate some of the most egregious and
challenging concerns regarding BIA mismanagement of IIM and TTF accounts rather
than to provide an exhaustive recounting of the history of BIA management of
American Indian trust funds.
Reports from the earliest period of federal trusteeship of tribal trust funds, the
mid 1800s, disclosed several incidents whereby tribal trust funds, invested as stocks
and bonds, had been confiscated from tribes in several disturbing ways.''^ In at
least three separate occasions, reports have documented that trust funds in the
form of stocks, were either abstracted, otherwise stolen,'" repudiated by southern
states during Civil War times,''® or in the case of interest derived from trust bonds,
defaulted upon by the states.'^ In a time of budding state economic, political, and
infrastructural growth, the federal trust responsibility to tribes was effectually
compromised, in part, as a result of BIA inability to secure the actual physical safety
of the monies themselves.
In the years between 1835 and 1850, many trust funds were invested in state
bonds not only to fulfill the federal obligation to invest the funds but also to raise
much needed capital for the state governments.'*^ Consequently, some of these
funds were channeled to railroad and canal securities, for example, and guaranteed
as state bonds. Unfortunately, many of those states defaulted on the repayment
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of interest to tribes when the bonds reached maturity.'*®
A few years later, in 1860, a DOI employee exposed the theft of over $800,000
in state bonds belonging to tribal account holders/' According to House of
Representatives reports, the state bonds were actually stolen by a DOI employee
.50

Valued at approximately $847,000, the bond was neither recovered nor

recompensed to the tribe.^^ Moreover, the individual responsible was neither found
nor prosecuted."
Another theft was uncovered when the southern states seceded in 1861, and
repudiated, otherwise invalidating, $850,000 of tribal trust funds invested in
southern stocks after the Civil War." Apparently, the northern states were also
known for their delinquency in paying off investments in state bonds during this
period. Fortunately for account holders, congress passed legislation in 1862 to
compensate tribes for defaults on state bond investment earnings during this
period.^ Unfortunate, however, is the fact that over one-hundred years later, the
BIA is still unable to provide assurances to account holders that their funds will be
safe."
As state powers dramatically increased during the later half of the 1800s,
enforcement of the federal trust responsibility toward tribes declined, resulting in
the profound vulnerability of tribal trust funds themselves. This lapse in the
protection of tribal resources is particularly disturbing given the Federal
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Government's, the Supreme Court in particular, professed heightened awareness of
the deleterious impact of state interference in tribal affairs in the 1800s.^®
Moving into the 20'" century, reports, investigations, and other research into the
administration of TTF and III^ monies by the DOI rendered shocl<ingly similar
observations to those of the 1800s. It would appear as if minimal action, at best,
had been taken by the BIA on the numerous prudent recommendations for reform
made by governmental and independent investigators alike.

A 1955 GAO

investigation, for example, disclosed fundamental errors in accounting and
disbursement procedures within IIM and TTF accounting procedures and practices
of the BIA.®^ The accounting problems diagnosed by Henry Schoolcraft over one
hundred years before had apparently continued unabated.
As stated earlier, the contemporary period of the 1980s and 1990s saw a flood
of governmental and independent reports and investigations addressing continued
BIA mismanagement of IIM and TTF accounts, primarily due to the persistent
pressure of tribal individuals, special interest groups, and devoted advocates in
congress. Reports from this period, not unlike the 1955 GAO report, detailed
accounting, management, and investment, as well as other widespread
administrative weaknesses concerning the BIA's fiduciary responsibility to manage
American Indian trust funds. These reports also began to underscore the Federal
Government's mounting liability due to its failure to property administer the
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accounts. In fact, since 1980, the OI^B has characterized DOI administration of IIM
and TTF accounts as a high-rlsic liability to the United States.^®
Another GAO report, completed In 1982, found that"[BIA] financial Information
was unreliable and Internal controls were inadequate".®'

Responding to the

fundamental problems at hand, the GAO cited a shortage in qualified and trained
staff as a significant cause for poor management.®" Yet, the GAO found that the
situation had not improved since findings from a previous study In 1968 had offered
similar reform recommendations.®^ As a result, accountability for iiundreds of
millions of dollars

lost and the Bureau did not meet its fiduciary responsibilities

for the trust funds", (emphasis mine) ®^
The Inspector General also concluded In 1982 that problems with five different
Internal BIA accounting systems ''provide little assurance that [the Bureau] Is
reporting and managing trust funds properly".®^

In addition, David Henry,

previously employed as an accountant for the Billings Area BIA Office, cites a 1985
Inspector General Report whereby approximately $42 million dollars were said to
be missing from trust accounts at the Billings Area Office of the BIA alone.®^
Profoundly disturbing deficiencies In the actual collection of royalty payments
generated from natural resources on Indian trust lands were also Illuminated in
reports during this time period.®^ The Rnal Report completed by the Select Senate
Committee on Indian Affairs found:
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. . . sophistfcated and premeditated theft by mismeasuring and
fraudulently reporting the amount of oil purchased has been practiced
for many years of the largest purchaser of Indian oil in the U.S. and
others, despite prior DOIl<nowledge ofthe problem.(emphasis mine)®®
Similarly, then Director of MMS, William Bettenberg, told the 1989 Appropriations
Subcommittee that he was aware that hundreds of millions of dollars, rightfully
belonging to Indians, was going uncollected from oil royalties each year.®^ This
practice had continued, despite the fact that MMS had been made aware of the
annual cost revenue six years prior. The inadequate collection of royalties
continues, unfortunately, not only as a function of mismanagement and outright
fraud, but also due to a significant lack of MMS funding to adequately staff and
monitor the royalty collection process itself.®®
In 1988, the House Committee on Government Operations pushed for a joint
investigative report, co-authored by the United States Inspector General and the
accounting firm of Arthur Anderson LLP, to compile further findings regarding BIA
mismanagement of IIM and TTF accounts.®® This study found unaccounted for
funds, unreconciled account balances, misinterpretation of federal depository
insurance coverages, and other serious management problems.^" According to
author and legal professional Patricia Marks, this reporting contributed to a
congressional directive to audit ail TTF accounts.^^ Shockingly, until the BIA
undertook the trust fund account reconciliation project in May of 1991, the
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accounts—some fifty to one liundred years old, had never been reconciled.'^ In
response to the directive, the BIA again contracted with Arthur Anderson LLP to
conduct an audit, reconcile the tribal accounts, and perform a random sampling of
some 17,000 IIM accounts.
The GAO, at the request of the Senate Committee on Indian Affairs, completed
yet another Investigation in 1996 regarding the status of the reconciliation project,
concluding the BIA spent over $21 million between 1991-1995 in an attempt to
reconcile the trust accounts.^ The audit, however, could only reconcile the 2,000
tribal accounts for the 20-year period because the records for IIM accounts were so
questionable/'' In an effort to contextualize the complexities of the reconciliation
process itself, including the profound and inherent problems riddling the
reconciliation, the GAO reported that the BIA modified the reconciliation contract
twenty-nine times and approved over one hundred and forty issue papers, ninety
of which addressed changes in tribal reconciliation scope and procedures.^^
However, because the BIA's report package did not explain or describe the
numerous changes In reconciliation scope and methodologies, or the fact that some
procedures were not performed, the limitations of the reconciliation itself,
regrettably, were not evident to account holders.^® To make matters worse, the
corresponding mandatory independent certification of the reconciliation project
results was not completed due to the excruciatingly difficult nature of the task, as
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well as funding limitations and time constraints ultimately imposed by congress."
In 1992, after the reconciliation project had been underway for approximately
one year, the House Committee on Government Operations issued one of the most
damning reports, concerning the state of BIA management of Indian trust funds,
entitled: Misplaced Trust: The Bureau of Indian Affairs' Mismanagennent of the
Indian Trust FundJ^ The report, a compilation of Committee on Government
Operations oversight hearings and other executive level reports from the previous
seven years, highlighted weaknesses fundamental to BIA management of American
Indian trust monies/® The Committee found that the BIA lacked:
1) the ability to give proper accounting of balances to each of the
account holders; 2) uniform written policies governing how accounts
are managed and under what circumstances funds can be withdrawn;
3) sufficient training of personnel needed to carry out the duties
required; and 4) adequate automated record keeping systems.^"
In summation, the Committee described the management of Indian trust funds as:
"a national disgrace"."
According to NARF, the Committee findings, can unfortunately also be found in
the GAO's 1928, 1952 and 1955 audits of Indian trust funds.®^ In fact, there have
been In excess of thirty audits performed, mostly by the GAO, on the BIA' records
since 1982.°^ Each of these reports has commented on the serious accounting and
financial management problems, as well as having noted weak internal controls
throughout the Bureau.
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In the June 1992 report, the GAO voiced harsh criticism, specifically as it
concerned the limited BIA progress in reforming the trust fund management
systems as well as the lengthy time-frame for the completion of trust fund account
reconciliations.®^ The GAO commented:
We stated in our May 1991 testimony that the BIA had developed
piecemeal corrective action plans that were not tied into an overall
plan for conducting trust fund business. Since our testimony, the BIA
has continued to develop short-term plans to correct individual
aspects of its current operations.®®
Hence, it would appear that the litany of report and investigation findings have
initiated little motivation, much less accountability, by the BIA in implementing long
overdue reform of the trust fund accounting systems. Increasingly, governmental
reports and audits have also stressed the BIA's lack of good faith effort as
demonstrated by the clear absence of direction in implementing comprehensive
trust fund management reform measures.
The actual collection, organization, management, and maintenance of TTF and
IIM account records, continues to play a pivotal role in the on-going crisis in the BIA
management practices and, consequently, deserves particular attention.
Highlighted only recently by the IIM class action litigation, records managed by the
Executive Branch,including the Department of Treasury,Department of the Interior,
and the National Archives and Records Administration (NARA), have been
maintained in intolerably unacceptable condition. Shocking examples of the
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substandard maintenance, otherwise general mishandling, of tribal and individual
American Indian trust account records, range from: the recent shredding of 162
boxes of IIM records by the Department of the Treasury,®® condemnation of
documents housed in BIA storage facilities as a result of a rodent infestation, the
Zuni Agency BIA Office in New Mexico, for example,®^ and the complete vulnerability
of records at NARA storage facilities, whereby records are exposed to thievery, fire,
various types of infestation and, most notably, the elements.®®

Tragically, the

maintenance of these records, to date, has not improved in any of these agencies.®'
Reports of substandard record keeping at the NARA are particularly astounding.
One description of the South Interior Building of NARA, taken from a 1980 NARA
records management inspection pursuant to statute,is well worth quoting at length.
Th[e] attic, which BIA has used since at least 1969 for storing
records, is far from suitable for that purpose... There Is no smoke
detection system and an untested sprinkler system. Limited
atmospheric control is provided in the summer by air conditioners.
We found a door standing open to the roofd\\CM\r\q access to the area
by birds, insects, and small animals. The area is grimy and subject to
infestation by rodents and vermin. Boxes containing records are lying
open on the floor and other boxes containing records are stacked 4
feet high and 4 to 5 feet deep without the benefit of shelving. There
is no iist or other record of the contents of the attic, and IVe found
interspersed among empty file cabinets and copies of publications,
permanently valuable records such as a still photographic collection,
tribal membership rolls, land titie papers, documents relating to water
rights, and records relating to rights-of-way (some dating fivm the
I9S0i). There are most likely other permanent records also. The
Records Section had no record of how fl-equentiy these records are
consulted. Furthermore, the attic is not a secure area—zt the time of
our visit In May, there were no locks on the doors nor plans to install
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them. The representative from the Records Section stated that he
has occasionally come upon unauthorized individuals going through
the files. One of the NARS inspectors was able to enter the attic
unaccompanied and unassisted on each of his three visits to it.
(emphasis mine)
This rather illustrative example demonstrates that a disaster recovery protection
plan as well as other prudent records keeping standards are clearly in
order for TTF and IIM trust documents.
BIA Area Offices, "while the majority of the sites were the models of efficiency"
according to Alan Balaran, Special Master for document production in the IIM class
action suit, also exhibited problems in their storage of documents.^^ On-site visits
to BIA Agency and Area Offices by the Special Master revealed that the rodentborne hantavirus was present in at least three of the storage facilities operated by
the BIA, one having been condemned 13 years prior, and that fire had destroyed
documents at one area office in the 1980s, among other vulnerabilities.^^
Unfortunately, a March 1999 audit report by the Office of Inspector General, noted
that the "BIA has no formal, on-going plan for managing records," and "[r]ecords
management is inconsistent and inadequate to ensure the proper filing
safekeeping

of

Trust

Fund

records

to

support

and
trust

financial activity."
The most recent crisis regarding the haphazard document management of TTF
and IIM account records by the Federal Government brought to light the disposal
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of 162 boxes of historical records concerning, In part, uncashed or non-negotiated
IIM checks at the Treasury Department's Federal Management Sen/Ices (FMS)
facility In Hyattsville, Maryland.®^ A report by the U.S. Departments of Justice and
Treasury, informally known as the "Tyler Report", ultimately paired down
approximately 13 files, out of the saved 245 boxes that were withheld from
destruction, to be significant IIM account documents, none of which pertained to
the five lead litigants in the class action sult.'^ This incident undoubtedly elucidates
the need for an organized and lawful approach to the records maintenance of TTF
and IIM account documents in keeping with standards similar to, if not In common
with, common law trust. For, if the Federal Government is to completely account
for each TTF and IIM account, whether judicially or congressionally mandated, a
stricter and enforceable code for American Indian trust fund records management
must be in place.

FEDERAL RDUCIARY TRUST RESPONSIBILTTY: A POLICY REVIEW
The following section will analyze essential treaties, statutory law, and federal
court decisions, as well as supporting documentation such as policy memorandums
from the Solicitors of the Interior in order to set out the Federal Government's
present-day fiduciary obligation to manage American Indian trust funds. Moreover,
this policy review will demonstrate that the BIA and other executive level
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departments, such as the Department of the Treasury, have assumed responsibility,
as trustee, over the administration and investment of funds generated from
individual allotments as a logical, and legal, extension of the general trust
responsibility held by the United States.

TREATIES
Treaties are the earliest and probably most significant means by which the
United States has createdIndian trust funds.®® While the earlier treaties guaranteed
payment of funds, in most occasions, directly to tribes, there were a few treaties
whereby Congress created trust funds for tribes.'^
Federal authority over the maintenance of tribal and individual trust funds, for
the so-called proper management of the funds, was establishedin treaties to include
investment and accounting guidelines.^® Probably at the behest of the states,
treaties from 1835 to approximately 1850 called for the investment of tribal trust
funds in state stocks, such as railroad and canal securities, usually guaranteed at
a rate of 5%.^ It must also be emphasized that these were the same states that
defaulted on the earned interest on stocks purchased with tribal trust funds
mentioned eariier in this chapter.
Author George Harmon, in his analysis of the administration of American Indian
trust funds from 1797-1865, offered an intriguing commentary about the regional
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economic character of the aforementioned problem.^™ Harmon observed that,
although the tribal trust funds in Midwestern states were invested in state bonds,
none of the tribal trust funds in the New England states had been similarly invested.
He suggested that it may have been due to the fact that New England was not in
as heavy a debt as the other states mentioned, thus minimizing an immediate need
for capital investment.
Because a majority of the states defaulted on the payment of interest due, tribes
pushed for different language in later treaties, requiring the federal government to
ensure the payment of 5% interest in lieu of vulnerable investment in state
bonds.
Through treaties, the Federal Government had assumed increased discretionary
power over the ultimate disposition of trust funds, from the hands-off character of
early treaties,to later treaties reflecting specific policy objectives.IMoreover,
it appears that, as federal power grew, the more questioned the intellectual, social,
and financial competency of American Indian account holders became.Rather
than employing what Robert N. Clinton calls the trust concept emphasizing federal
responsibiHtyXQ tribes via treaties, the Federal Government has instead chosen to
exercise the powerful
trust-beneficiary

Rather than deferring to the legal principles of a

relationship, the

government

has

invoked

a

flawed

interpretation—the guardian-ward relationship, to justify its disregard for the
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advisory and consultative power of the t)eneficiary, in this case American Indian
nations, over their own funds/"®
In reaction to these initiatives, however, tribes have utilized the power of treatymaking to avail themselves, and their trust funds, to a greater degree of protection
and prudent investment.

Rather than deferring to congressional and executive

level policy inclinations, tribes required that specific investment strategies be
demarcated in the treaties themselves. In the case of the Chickasaw Treaty of
1852, however, any claim made against the government, specifically the BIA's
record-keeping regarding the account in question, was to be referred to the
Secretary of theInterior: who shalladjudicatethe same according to the principles
of law and equity, and his decisions shall be final and conclusive on all concerned
(emphasis mine)
When treaty-making was brought to a close via congress in 1871,^°® legislative
options were utilized which further delineated the legal obligation of the Federal
Government as fiduciary trustee. Hence, the following section provides a summary
of the pertinent legislation governing BIA management of IIM and TTF accounts.

LEGISUTION
Statutory law concerning the F^eral Governments fiduciary responsibility to
financially manage IIM and TTF accounts goes back to 1837, when Congress
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authorized the deposit of tribal funds into the Treasury.""

Federal legislation

preceding the AITFMRA sought to address various functions of the federal
responsibility to invest, manage, and disburse IIM and TTF account funds.
Speaking to the issue of investment options for tribal and individual trust funds,
"[t] he BIA has had the authority to invest trust funds since 1918, whereby
legislation was authorized permitting the Secretary to invest in banks if the bank
secured a higher rate of interest than the government"."^ The legislation further
authorized investment in public-debt obligations of the United States and time
certificates issued by private institutions, for which the repayment of principal and
interest was to be guaranteed by the Federal Government.
It was not until 1966, however, that the BIA exercised its full range of
investment authority by adopting formal investment policies and procedures."^
The list of allowable investment options for tribal and individual trust funds was
further expanded In 1984, to permit the Secretary to pay a variable rate of interest
on these funds.

In addition, the investment of trust funds in public debt securities

bearing interest shall be determined by the Secretary of the Treasury."''
Legislation governing BIA disbursement and expenditure of IIM and TTF account
funds has primarily focused on enacting regulatory standards. Over the years,
legislation has evolved from the moderately conservative nature of earlier
legislation,"^ to a more liberal policy whereby congress has authorized the use of
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trust funds for any purpose designated by the governing body of a particular tribe,
given DOI secretarial approval.
On the other hand, statutory law originating in the late 1980s has attempted to
secure an accurate accounting of all IIM and TTF accounts, largely in reaction to
governmental and independent reports, audits, and investigation findings."' In
examining the mounting liability to manage these accounts, congress has attempted
to accomplish two primary tasks: to reconcile trust fund accounts and facilitate
greater BIA accountability to both congress and the account holders themselves.
Hence, congress Included an American Indian trust fund account reconciliation
requirement, beginning in the Interior Department's fiscal year 1989 Supplemental
Appropriations Act, directing the BIA to provide a full and accurate accounting to
both congress and the account holders."® Moreover, corrective language was also
inserted into each year's Interior Appropriations Act, beginning in 1989, prohibiting
the BIA from using appropriated funds to contract with a third party for the
management of tribal or individual Indian trust funds until the funds have been
adequately reconciled."® This requirement was further expanded in the 1990
Interior Appropriations Act, mandating that the audit be certified by an independent
party as the most complete reconciliation possible.
CASE LAW
Applicable case law addressing the Federal Government's trust responsibility to
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manage Indian trust fund accounts is generally quite favorable.

In many cases,

the federal courts have held the federal government "to the highest fiduciary
standard" in the discharge of its trust responsibilities on behalf of individual and
tribal account holders/^ Unlike the requirement that the terms of a private trust
relationship be established by clear statutory language, the case of Angle v. United
States held the Federal Government's trust responsibility regarding tribal and
individual trust funds is assumed unless otherwise statutorily amended by
Congress.

Furthermore, it has long been held that the administrative expenses

incurred by the BIA for the management of American Indian trust accounts may not
properly be paid out of tribal trust funds.^^"* Interestingly, in no instance, however,
has a ruling specifically spoken to the rights accorded to tribal and individual
account holder's regarding their involvement, or advisory capacity,in the investment
of their funds."®
The federal courts have also looked, in part, to private trust law principles in
order to clarify the Federal Government's obligation to account holders."® Among
those common trust law principles employed, the Federal Government is legally
required to provide a full and accurate accounting of property and funds to the
account holder,"^ maximize investment,"^ and pay damages and equitable relief in
the event of trust fund mismanagement,"' including cases of breach of trust.
The duty to make a full accounting of property and funds held in trust is perhaps

37

the most basic of the government's fiduciary duties. Again, the federal courts have
relied on private trusteeship principles in delineating the Federal Government's
duties to provide an accounting to tribal and individual account holders. The case
of Manchester Band of Porno Indians v. United States fouwdi that the government
has a general duty to provide regular accountings.

Moreover, theCourt of Claims,

in Navajo Tribe of Indians v. United States, relied upon the principle that a trustee
is under a duty to l<eep clear and accurate accounts with respect to the
administration of the trust in holding that the government must account for its
management of the Tribe's timber.

Another case from the Indian Claims

Commission, FortBeiknap. Blackfeet, Gros Ventre Tribes v. United States, ruled that
accurate statements of IIM and other local accounts held by the government must
include information identifying all IIM accounts and the dates opened and closed,
beginning balance, all deposits by amount, date and source, a listing of withdrawals
by amount, date, payee and purpose, and all interest generated by the funds.^^^
In addition to the Federal Government's duty to account for IIM and TTF monies
is the duty to maximize the investment."'' On remand to the lower court for
summary judgement, the Court of Claims held, in Cheyenne Arapaho, that the
Federal Government, as fiduciary:
was duty bound to make the maximum productive investment unless
and until specifically told not to do so by a tribe and until the
government also made an independent judgement that the tribe's
request was in its own best interest."^
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The case also established government fiduciary duties with regard to funds that
were held in the Treasury when productive investments outside the Treasury were
available. Within these parameters of conduct, the federal government is also
liable, under Cheyenne Arapaho, for lost interest caused by the failure to invest
non-interest bearing accounts in outside investments that would have yielded
substantial returns.
Another Menominee case from 1946, Menominee Tribe v. United States, further
required that, in the process of collecting and disbursing trust funds, the federal
government must deposit remaining account funds in interest bearing accounts no
more than thirty days after receipt of the funds by agents in the field.

Hence, If

the government fails to invest the funds in interest-bearing accounts within that
time frame, as the case Te-Moal( Band of Western Shoshone v. United States^'^\(\,
it is liable for the lost interest caused by the delay.
l^anchester Band of Porno Indians v. U.S. additionally held that pooling, or
consolidation of trust funds for maximization of returns, although not generally used
in the private sector, is an allowable investment strategy regarding American Indian
trust funds."® This finding was further supported by two different Solicitors of the
Interior from 1978, and 1986."'
The issue of damages and equitable relief for mismanagement of trust funds
itself, was also addressed by the 9*^ Qrcuit Court in /Manchester. The case held
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that the BIA had violated Its trust obligations to the band by failing to pay interest
on various tribal funds deposited in the United States Treasury prior to 1956, in
addition to failing to invest the funds In other non-treasury accounts bearing higher
interest. Although the

Circuit held that the federal trustee's practice of borrowing

the Indian funds and depositing them in the Treasury was not, per se, violative of
its trust responsibility, it did hold that the trustee was doubly obligated to make the
property income productive and to choose other appropriate higher yield
Investments appropriate for a reasonably prudent trustee.
The trial judge in Manchestervids consequently ordered to apply common law
trust principles in determining whether the Secretary of the Interior breached his
trust responsibility by mismanaging funds, and is therefore obligated to repay lost
Interest to the Manchester Band of Pomos. Rnding in favor of the tribe, the Court
allowed the recovery of any interest that would have been earned had the trust
funds been invested according to statutory requirements. Manchester xecoqr\\z<siA
statutory law as requiring 4% interest on trust funds as a minimum requirement—
"a floor rather than a ceiling for investment'}^
The Seminole QQUTi also employed ''a well established principle of equity" in its
ruling against the United States, partially due to the fact that the federal
government advanced the payments to the Council despite prior knowledge
Lastly, and perhaps most significantly, the burden of proof in demonstrating the
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accuracy of IIM and TTF account balances, when produced by the Federal
Government, Is on the F^eral Government rather than the account holder in
question."^ The case of Yankton Sioux v. United States

when challenges to

account balances provided to tribes are initiated by the account holders, the burden
of proof is on the federal government to demonstrate that each accounting is, in
fact, accurate.
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Chapter 2
THE AMERICAN INDIAN TRUST FUND MANAGEMENT ACT OF 1994
ORIGINS
The American Indian Trust Fund Management Act of 1994^''^ was enacted after
nearly two decades of reports, oversight hearings and investigations, culminating
In an accusatory House Committee on Government Operations report entitled
"Misplaced Trust: The Bureau of Indian Affairs' Mismanagement of the Indian Trust
Fund"."^ Working together, tribal nations, a handful of dedicated congressional
committees, and the Intertribal Monitoring Association (ITMA) elected to take
matters into their own hands in the early 1990s by drafting legislation designed to
rectify problematic and seemingly chronic BIA management practices.^'"
Over time, numerous report findings had conveyed, with greater clarity, the lack
of good faith effort demonstrated by the BIA. As a result, several policy-makers
began to voice mounting concerns regarding what they perceived as ineffective and
Inappropriate reform efforts pursued by the BIA to remedy the profound
mismanagement problems."®
Clearly, overall congressional displeasure with the BIA's lack of progress toward
meaningful reform was evident in congressional discussion on the proposed
legislation.

A statement offered by Congressman Craig Thomas before the

Subcommittee on Environment, Energy, and Natural Resources, on September 26,
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1994, passionately summarizes the sentiment of dedicated congressional
representatives over this issue;
Once again, in my opinion, they [the BIA] offered us too little far too
late. I urged the subcommittee to reject more delay and more
stonewalling, to reject the BIA alternative, and move forward in the
very near future with either of the bills...Iam sure this morning we
will hear more of the same excuses and promises, more requests to
just give it a little more time, from the Department that we have been
hearing for the last six years. But, Mr. Chairman, shame on us,
shame on this Congress, if we delay any further.^''®
Reflecting the abovementioned position, the House Subcommittee on Native
American Affairs convened oversight hearings in September of 1993, at which
testimony from tribal nations and individual AmericanIndians was heard in response
to legislation introduced in the House.^''' As a result of this process, a proposal
,originating in Indian Country, surfaced to establish a Special Trustee with the
knowledge, professional reputation, and authority to ensure that necessary reform
takes place.

Moreover, such an individual was strongly encouraged by

Congressman Mike Synar, then chairman of the House Committee on the
Environment, Energy and Natural Resources."' Under such a proposal, the Special
Trustee would be classified as a level II executive with enough power and
independence to see a plan to fruition rather than getting side-tracked by
administrative self-interest.
In addition, a 1994 GAO report detailed further recommendations regarding the
Special Trustee's duties.

The GAO anticipated that this individual, or Special
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Trustee, would coordinate and oversee all activities of the newly established Office
of Special Trustee. In addition, the Special Trustee was asked to ascertain how the
dual goals of reconcilingIIM and TTF accounts and self-determination legislation can
best be harmonized.Such a goal, apparently, flowed from tribal desires,
specifically those under self-governance, to take over their own trust funds without
jeopardizing the United States'trust responsibility toward tribal nations.
The appointment of Paul Homan as Special Trustee came after his
recommendation by prominent Indian individuals and groups, notably Eloulse Cobell
and the

Homan's 15 years as a banker, 18 years as a bank regulator, and

most recent positions as Comptroller of the Currency and primary financial
consultant to the Savings and Loan bailout in the late 1980s, definitively testified to
the wealth of banking experience he possessed coming into the appointment as
Special Trustee for American Indian trust funds.^®'' Homan impressed both tribal
and governmental representatives with his extensive experience in corporate
banking.

At that point, there was little. If any, doubt that he possessed the skills

and experience necessary to successfully oversee trust fund reform.
Title II of the ATTFMRA directly reflects a desire among several tribes to take
over their own accounts, as well as congressional deference to the demonstrated
success of some tribes in managing their funds for many years.

Reflecting this

desired policy change. Title IIprovides tribes with the opportunity to do so.^^
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Interestingly, IIM account holders were not accorded the same liberty over their
trust fund accounts.

Although the Executive and Legislative Branches have

remained quite silent on the issue, one possible reason may primarily be attributed
to poor timing and the inability of the DOI, specifically the BIA, to render the volume
of employee hours necessary to complete such a task. Other reasons may have far
greater policy implications, such as the possibility of a subtle shift in the trust
relationship itself and associated anxiety among tribal nations who fear the severing
of the United States Federal trust responsibility completely.

PROVISIONS
The main purpose of the act was to rectify BIA mismanagement by enacting
increased congressional control and oversight over IIM and TTF account
management policies and procedures in an effort to ensure BIA accountability. In
pursuing these objectives, the AURMRA focused on three distinct policy areas. Title
Iof the act reaffirms the federal trust responsibility toward tribal and individual
Indian account holders as well as delineating additional duties required of the
Secretary of the Interior, mainly in the areas of bookkeeping and auditing.Title
II offers tribes the opportunity to manage their own trust funds and to othenA/lse
demonstrate how the principles of self-determination can work with respect to the
management of these funds, consistent with the federal trust responslbillty.^^^ To
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assist tribes in assuming these responsibilities, the federal government has obligated
funding for technical assistance through grants.^®" Title III, in creating the Office
of Special Trustee (OST), seeks to address the numerous debilitating administrative
and management issues described in past reports, hearings, and audits. The
problems of cumbersome and decentralized BIA trust accounting management
structures, lack of internal protocol and procedures, and inadequately trained BIA
personnel employed in trust fund management, it was thought, could best be
resolved through the authority and professional expertise of the Special Trustee.
The Special Trustee would be the most appropriate individual to direct the overhaul
mandated by the AITFMRA as a result of his/her demonstrated expertise in high
level trust management and banking. In addition, congress directed the Special
Trustee to complete a Strategic Plan designed to effectively reform IIM and TTF
account management and reconciliation.^®^ Unfortunately, the Special Trustee's
deficit in understanding regarding the nuances and complexities of BIA
administration and the trust relationship may have served to undermine the overall
appropriateness and ultimate implementation of the Strategic Plan.
The responsibilities required of the Secretary of the Interior as mandated under
TitleIof the 1994 Reform Act are fairly basic to common law trust. TitleIof the
1994 Act begins with an amendment to Title 25, Section 162a of the United States
Code by adding a list of guidelines for the Secretary of the Interior.^" The

Secretary's duties, as amended, are to:
1) provide adequate systems for accounting and reporting trust fund
balances; 2) provide adequate controls over receipts and
disbursements; 3) provide periodic, timely reconciliation to assure the
accuracy of accounts; 4) determine accurate cash balances; 5)
prepare and supply account holders with periodic statements of their
account performance and with balances of their account which shall
be available on a daily basis; 6) establish consistent, written policies
and procedures for trust fund management and accounting; 7)
provide adequate staffing, supervision, and training for trust fund
management and accounting; and 8) appropriately manage the
natural resources located within the boundaries of Indian reservations
and trust lands.
In addition, Title I, Section 102(b) of the AUFMRA further requires that
statements of BIA performance be provided directly to account holders on a
quarterly basis. This statement must include the source, type, and status of funds
in the account, the beginning balance, gains and losses, and receipts and
disbursements, along with the ending balance for the quarter. In addition, Section
102(c) holds the Secretary of the Interior responsible for conducting an annual
audit and producing exhaustive reports on all funds held in trust by the United
States for tribal nations and individuals, to be submitted, as an annual report, to the
House Committee on Natural Resources and the Senate Committee on Indian
Affairs. The Secretary, under TitleII, Section 208, must also submit annual reports
to the House Committee on Natural Resources and the Senate Committee on Indian
Affairs on DOI progress in implementing the mandated reforms, including any
recommendations to better ^cilitate the process.

47

The final component ofTltleIprovides for a claims process for account holders
wishing to regain lost income on funds deposited and Invested by the BIA due to
accounting errors and poor investment decisions.^®® Hence, the Secretary is
authorized to pay claims for interest owed on deposited money invested prior to
October 25,1994, retroactive to the date the Secretary began investing the monies.
Importantly, submitting a tribal plan to take over management of trust funds under
Title II does not waive the tribe's right to dispute the account balance or to seek
compensatlon.^^^ Tribal and individual account holders may validate their claim
through a reconciliation process, presented to, and verified by, the Secretary with
supporting documentation pursuant to the Department's written policy for
addressing account holder losses."^ However, it is unclear as to what supporting
documentation is sufficient for the purposes of this aspect of the AITFMRA. Lastly,
the Secretary of the Interior is mandated to have completed final regulations for the
implementation of this title no later than twelve months after its enactment into law,
with the participation and advice of tribes with TTF accounts.^®®
Title II provides tribes alone with the ability to withdraw monies from trust
accounts in accordance with certain protocols. Once the funds are formally
withdrawn, it should be noted, the money loses its trust status.^®' In order to
withdraw the funds, a tribe can submit a plan, under Title II, Section 202(a) and
(b), for approval by the Secretary within 90 days of receiving the proposal. In
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deciding^ whether or not to approve tribal plans to take ONm tKe administration of
tru^tJ^^^lijjLS^retaryis djrefted^e^^ advice of the Offices of the Special
—Trustep and Trust EundManagement. The Secretary shall consider the tribal plan
reasonable based on the professional expertise of the individuals and institutions
managing the funds, and the provisions outlining safeguards against substantial loss
"ofprincipal. The Secretary can approve plans to withdraw funds under the terms
of the Indian Judgement Funds Use or Distribution Act or an act of congress that
provides for secretarial management of such judgement funds.

In so doing, the

Secretary shall ensure the tribe follows the plan for tribal trust funds.
Accordingly, tribal management of trust fund accounts must be consistent with
the overarching rubric of the federal trust responsibility and the principles of selfdetermination. The plan, as stated, must meet the approval of the appropriate
tribe, evidenced by a resolution from the tribal governing body approving the
plan.^^^ A savings provision was also added, as Title II, Section 207, denoting that
any trust responsibility or liability on the part of the United States with respect to
such funds ceases upon the date of withdrawal of funds, with the exception of
disputed account balances at the time the funds were withdrawn.
The Secretary of the Interior, in keeping with the requirements under Section
204, is further mandated to provide fundingthrough grants and technical assistance
designed to assist tribes wishing to assume TTF accounting and investment
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responsibilities. Tribes can also redeposit Indian money in trust at any point in the
future under conditions prescribed by the Secretary of the Interior if they decide to
discontinue the administration and investment of their tribal trust funds.
Title III of the AITFMRA establishes the duties and organization of the Office of
Special Trustee (OST) as well as those governing the Special Trustee in meeting the
goals set out in the 1994 Reform Act. The stated purpose of Title III is:
to provide for more effective management, and accountability for the
proper discharge, of the Secretary's trust responsibilities to Indian
tribes and individual Indians by establishing in the Department of the
Interior an Office of Special Trustee for American Indians, to ensure
that reform of such practices in the Department is carried out in a
unified manner, and that reform of the policies, practices, procedures
and systems of the BIA, MMS [Minerals Management Service] and
BLM [Bureau of Land Management], which carry out trust
responsibilities, are effective, consistent and integrated.
Clearly then, the purpose envisioned in creating the Office of Special Trustee
flows from profound congressional frustrations over the long-standing inability of
the BIA to resolve the management issues plaguing effective administration of IIM
and TTF monies.
According to Title III, the Special Trustee is appointed by the president with the
advice and direction of congress, and classified as a sub-cabinet position under the
direct supervision of the Secretary of the Interior.

Although the position was

designed to be terminated once the implementation of the Strategic Plan was
completed, a provision enabling the continuation and possible permanent
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establishment of the Office of Special Trustee was included.
The Special Trustee's chief duty under the ATTFMRA was to create a Strategic
Plan, in consultation with tribes and appropriate Indian organizations, to ensure the
proper and efficient discharge of the Secretary's responsibility in compliance with
this act.^^® The Strategic Plan, according to the act, was to be submitted to the
Secretary of the Interior, the Committee on Natural Resources, and the Committee
on Indian Affairs, within one

after appointment of the Special Trustee. The

Strategic Plan was mandated to include a comprehensive identification of all reforms
to policies, procedures, practices and systems managed by the BLM and MMS, in
addition to the DOI and BIA. Additionally, the plan must outline provisions to assist
tribes in managing their own trust funds, including investment options consistent
with the prescribed limitations and regulations, while enabling economic
development in their own communities. Finally, the plan must provide a timetable
and proposed budget for implementing reforms identified in the plan. An annual
report to the Secretary, the Committee on Natural Resources, and the Committee
on Indian Affairs, detailing the progress of the DOI, the BIA, the BLM and MMS In
implementing reforms Identified in the Comprehensive Strategic Plan shall also be
completed by the Special Trustee.
In order to accomplish this challenging task, the Special Trustee was given a
series of distinct duties. He was mandated to integrate BIA, BLM and MMS policies
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and procedures, to ensure updated and accurate lease records and payment of
royalties, to provide an accurate and clear accounting of IIM and TTF accounts to
account holders, to maximize trust fund investment options, and to oversee the
entire IIM and TTF account reconciliation process previously initiated in 1991. In
order to accomplish these rather intimidating tasks, full access to all records,
reports, audits, reviews, documents, papers, recommendations, files and other
materials, including any DOI officer and employee, or executive level office was
established for the Special Trustee.

Unfortunately, this particular component was

deemed necessary due to a heightened awareness among congressional
representatives of past difficulty in acquiring the necessary documentation from the
BIA.^^ In addition, the OST was given the authority to hire outside consultants on
a contractual basis if necessary, appropriations funding permitting.
Perhaps the most significant task to be supervised by the Special Trustee was
the reconciliation of IIM and TTF accounts. As stated earlier, the attempted
reconciliation would be the first

conducted on IIM and TTF accounts.

This

process required, in the eyes of legislators, that the Special Trustee monitor the
reconciliation of IIM and TTF accounts to ensure that the BIA provides the account
holders with a fair and accurate accounting of trust accounts.^®" The Secretary was
further mandated to transmit a report to the Committee on Natural Resources and
the Committee of Indian Affairs by May 31, 1996, In consultation with the OST,
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identifying a reconciled balance, as of September 30, 1995, for each TTF account
for which the Secretary is responsible.^®^ The report must include a description of
the Secretary's reconciliation methodology for the trust fund accounts, attestation
by each account holder that they have received a complete accounting of their
account balance, and that the holder accepts the balance as reconciled by the
Secretary."^ In the event that an account holder disputes the balance, a statement
explaining why the account holder disputes the Secretary's reconciled balance and
a statement by the Secretary regarding each account balance dispute, must be
provided by the Secretary, outlining efforts to be undertaken to resolve the dispute.
As a result:
The Committee expects the Department to settle any claims which are
brought to their attention with appropriate documentation taking into
consideration the status of an absolute full and complete
documentation trail.
Apparently, account holders are entitled to a claims process if they are able to
produce documentation determining a valid claim. This process, to be discussed
later, is in effect placing the burden of proof, at least at the early stages of claims
negotiations, on the beneficiary rather than the trustee. This is highly problematic
in light of the holding in the case Yankton Sioux, which held that the burden of
proof is on the Federal Government, as trustee, to supply accurate and full
documentation demonstrating accurate accounting of the funds held in trust.
Moreover, the exact nature of the burden of proof is somewhat ill-defined according
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to the AITFMA, thus presenting another dilemma for policy-makers wishing to usher
in affective administrative reform of tribal and individual American Indian trust fund
management practices.
The Special Trustee was also required to integrate ail the trust fund
management systems of the BIA, MMS, and BLM, specifically land records,
accounting systems, and asset management systems/®'' For each phase of the trust
management business cycle, the Special Trustee must establish comprehensive and
coordinated written policies to maintain complete, accurate, and timely data
regarding lease and ownership records, standardized accounting procedures, and
the maximization of investment returns consistent with the statutory regulations
imposed on the Secretary. In particular, the Special Trustee must ensure that the
BLM establishes adequate policies and procedures to enforce compliance with
federal requirements for drilling, production, environmental protection, safety, and
accountability, with respect to the lease of American Indian lands. The Special
Trustee shall also ensure that the MMS establishes policies and procedures
necessary to enforce compliance by lessees of American Indian lands with
requirements for timely and accurate reporting of production and payment of lease
royalties and other revenues. In assuring the timely and satisfactory completion
of written policies regarding these various tasks, the Special Trustee may
additionally advise and guide applicable departmental personnel.
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The Special Trustee is also ultimately responsible for the preparation of timely
and accurate reports for account holders regarding all collections, disbursements,
investments, and returns on investments related to their accounts, including
auditing leases to guarantee their accurate reporting regarding production levels
and calculating royalty payments. In so doing, the Special Trustee must ensure that
the general ledger, subsidiary accounting systems operated by the BIA, and the
trust fund investment procedures, are integrated to sufficiently support the
investment needs of the BIA.
The act also mandates the creation of a trust management program budget, to
be completed annually by the Special Trustee. The budget enables the Secretary
to effectively discharge his trust responsibility and to implement theComprehensive
Strategic Plan. The annual budget must be submitted to the Secretary of the
Interior, the Director of the Office of Management and Budget, and to congress.
Additionally, no official may approve or authorize a reprogramming or transfer of
appropriations funding for trust fund management Included in the Trust
Management Program budget unless such request has been approved by the Special
Trustee.
The final section of Title III sets out the procedures for establishing an Advisory
Board to the Office of Special Trustee who shall, in turn, provide advice on all
matters within the jurisdiction of the Special Trustee.^®® The Special Trustee shall
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consult with tribes and American Indian organizations to appoint the nine-member
board; each serving two-year terms. Furthermore, five members of the Advisory
Board must represent trust fund account holders, including both IIM and TTF
accounts; two members shall have practical experience in trust fund and financial
management; one member possessing practical experience in fiduciary investment
management; and one member from academia who has knowledge of general
management of large organizations. Lastly, the Advisory Board shall not be subject
to the Federal Advisory Committee Act and shall be terminated upon termination of
the Office of Special Trustee.
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Chapter 3
THE OFFICE OF SPECIAL TRUSTEE'S STRATEGIC PLAN
PAUL HOMAN'S ASSESSMENT
Paul Homan, the newly appointed Special Trustee, began his assessment of BIA
trust policies, practices, and procedures governing IIM and TTF account
management in October of 1995.

After receivingappropriations, albeit insufficient

to accomplish the mandated goals of the AITFMRA, the Special Trustee contracted
with Macro International Inc. in December of 1996. Under the supervision of Macro
Inc., subcontractors Arrowhead Technology Inc. and Larson Slade Associates, LLC.
created a team of fifty people to conduct a three and a half month research project
to ascertain the state of affairs at the BIA as it concerned their management of
tribal and individual trust funds.
Over fifty tribes, totaling approximately three hundred and fifty interviews in
total, were consulted for the project. In completing these interviews. Macro Inc.
further relied on the staff and resources of forty-four BIA Area Offices. The team
completed an analysis, incorporating individual perceptions and recommendations
of individual team members, based on data gathered from field data.
As a result, two project reports were written: a preliminary review of over one
hundred interviews and, a second analysis, based on the interviews in their entirety.
The Special Trustee also issued additional reports based on internal observations
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made by OST professionals. As a result, the "Mathis Report", in December of 1995,
and the "Tiger Team Report", were incorporated into the Special Trustee's
Preliminary Conceptual Plan.^®®
It was apparent to Homan early on in his position as Special Trustee that the IIM
and TTF accounting systems were In extremely poor condition. He stated, "Without
a question, this is the worst I've seen as a banker and as an auditor... Simply put,
we cannot account for their money".

Addressing the largest causes of

mismanagement, Homan reaffirmed previous findings regarding ineffective
management, administrative neglect, inadequate funding, technological and
methodological shortcomings, and limitations of the reconciliation process itself.
The Special Trustee's examination of BIA administrative and organizational
practices regarding IIM and TTF account management found a decentralized,
complex, and awkward decision-making and management apparatus burdensome
to good and accurate bookkeeping.^®^ Furthermore, he stated that the more than
one hundred Field and Agency Offices prevented informed and expeditious
decisions, caused poor coordination and cooperation across the BIA, and contributed
little to the effective oversight and discipline of BIA employees working with tribal
and individual American Indian trust funds.
The BIA has also been forced to compromise existing essential financial and
managerial resources for increased IIM and TTF account management activities.
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In Homan's view, the lack of public concern for American Indian trust fund
management reform stems from tribes' lack of clout in the political arena, in this
instance, translating into an ever diminishing BIA budget.Making matters worse,
competition for resources within the DOI pits one interest against another, thereby
placing American Indian trust interests in an exceptionally vulnerable position within
the rubric of DOI priorities. In the end, bona fide accountability on the part of the
federal government is nearly impossible from Homan's perspective given this state
of affairs. Unfortunately, it is this state of affairs that has become the accepted
norm, and oftentimes convenient, yet unacceptable, excuse for the Federal
Government.
Perhaps the most astonishing discovery for Homan was his realization that the
BIA lacked competent managerial resources necessary to effectively manage IIM
and TTF accounts.Much to his surprise, most BIA trust fund employees had
virtually no effective practical knowledge or expertise regarding the intricate
accounting practices necessary to fulfill the Federal Government's trust obligation
to IIM and TTF account holders. According to the Special Trustee, this factor
demonstrates why the BIA has never originated meaningful reforms for trust
management in over twenty-five years and, In fact, has resisted; ultimately failing
to implement nearly all meaningful reforms attempted in the last twenty-five years.
This Is precisely why a new organizational structure, new management,and massive
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retraining, according to tlie Special Trustee, are necessary under the apparatus of
the ATTDA.
The lack of standardized policies and procedures across the board was another
substantial area of concern for the Special Trustee.^'® Not surprisingly, the Office
of Management and Budget, independent and governmental auditors, and tribes
have voiced similar concerns.^®® Homan is clear to point out, however, that these
problematic issues do not provide an acceptable excuse for the DOI's profound
mismanagement of the IIM and TTF accounts.
Macro International Inc. also found weaknesses in the appraisal system operated
by the BIA. Utilizing a sampling of appraisals of tribal and individual trust land.
Macro was able to determine if the BIA met statutory requirements under FIRREA
(Financial Institution Regulation Reform Act).^®® Macro estimated that approximately
100,000 of the appraisals, unfortunately, do not comply for miscellaneous reasons.
Homan also highlighted the fact that there is a lack of a known universe of
leases within the BIA, which essentially means, due to a generalized lack of
documentation, there Is no certainty regarding the accurate number of leases that
should be In operation at the present tlme.^^ For obvious reasons, this casts doubt
on the possibility of obtaining an accurate accounting of TTF and IIM account funds.
Overall, BIA records management was a significant area of concern for the
Special Trustee. Homan found clear evidence, for example, of a two-year backlog
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in updating key land ownersliip and other important_records.^°° It would take 104
staff years to eliminate the bacl<log, according to one estimate. Homan also claimed
that there were 212,000 known title defects in existence during his tenure as
Special Trustee.^" Due, in part, to government downsizing as a result of budget
cuts, however, these problem continue to worsen rather than improve. Moreover,
the data suggests that the substandard integrity of TTF and IIM trust records,
facilitated by poor collection and maintenance, has gotten worse over time.^°^
BIA trust accounting systems, according to Homan's assessment, were suffering
from profound systemic maladies as well. Macro's needs assessment was able to
locate only 2 out of 110 BIA agency offices that employed an automated accounts
receivable system.^"^ Although, in most cases, each area office had their own
systems, usually manual, they were inadequate and not integrated with one
another. Astonishingly, the Special Trustee's assessment found no acceptable
general ledger system listing the accounts, assets, etc., of the TTF andIIM accounts
either.^°^
As for specific examples of BIA account mismanagement, there are 45,624 IIM
accounts with $27.7 million for individuals with no address or an incorrect address,
27,519 IIM accounts with $21.7 million held for former minors, and $42.2 million in
Overdraft Interest Clearing Accounts resulting from interest mis-postings prior to
1993, considered to be earning assets, and annually depriving IIM account holders
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of over $2 million.^"®
To make matters worse, the disaster recovery program which backed up trust
records were canceled in 1996, apparently due to a lack of funding.^"® The
importance of such a program has only recently been felt due to document needs
in the IIM class action lawsuit, which will be discussed in the next chapter.
Another major area of concern for Homan focused on the reconciliation process
itself. Homan specifically found fault with the manner in which the reconciliation
process has proceeded.^®' In addition, the Special Trustee's comments concerning
the integrity of the Arthur Andersen Reconciliation Report are quite pointed.^"® In
January of 1996, for example, the Reconciliation Project disclosed $2.4 billion in
unreconciled funds, $575 million of which were unreconciled disbursements.^®'
Homan alsocommunicated his concerns about misleading disbursementprocedures
before a 1996 Task Force on Indian Trust Fund Management hearing.
Another concern is some 4.1 billion of so-called reconciled
disbursements which did not have complete disbursement vouchers
to tribes in care of third parties, which did not have both tribal and
other governmental signed authorization.^^"
The Special Trustee was particularly concerned with the administrative and
financial drain on the BIA's budget In processing income derived from fractionated
trust allotments."^ These fractionated trust lands represent a contemporary legacy
of the allotment process ushered in by the General Allotment Act of 1887."^ When
the trust status of individual allotments was extended beyond the initial twenty-five
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year period recommended by the General Allotment Act, congress enacted limited
probate laws, which functioned to transfer a deceased tribal member's allotment to
their heirs as undivided fractional interests.^^^ This system has proliferated to the
degree that, today, there are hundreds of thousands of tiny fractional interests held
by individual tribal members. Moreover, monies generated from these interests are
often negligible. One such example, provided by the OST, describes a situation
whereby $0.03 may be distributed among seven account holders.^^"*
Understandable then, is the level of concern expressed by the Special Trustee
regarding the effects of fractionated trust lands. In researching the cost for
maintaining such a complex system of land ownership, he has estimated that the
continued maintenance of over 153,000 accounts (55% of the total accounts) with
balances less than $10 is required at significant cost.^^®

The cost to the BIA in

managing fractionated interests alone, according to Homan, is estimated at
approximately $33 million a year."® Moreover, such a fractionated heirship system
not only burdens the BIA's financial and managerial resources, it also limits the
economic opportunities for tribes and individual American Indians. For example, it
precludes utilization and conveyance, or transfer, of the fractionated property by the
numerous owners due to the need to secure the numerous consents required, thus
limiting the highest and best value of the land for economic development and the
maximization of Investment income, according to Homan.^^' In the end, the Special
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Trustee has concluded that fractionated ownership severely diminishes the
economic value of trust lands for tribal nations and Individual American Indians.
In attempting to ameliorate the mounting problems associated with the
continued fractionation of American Indian trust lands, congress adopted theIndian
Land Consolidation Act (ILCA) in 1983.^" Under Section 207 of the ILCA guidelines,
rather than passing to American Indian heirs, fractionated lands consisting of 2%
or less of the heir's total land-base went to, or escheated, to the applicable tribe
itself. Unfortunately, Section 207 neglected to include provisions to financially
compensate allottees who's lands had been escheated to tribes, thus violating the
Fifth Amendment of the United States Constitution. Hence, the federal courts have
taken up the task of Ironing out this crucial constitutional issue regarding the taking
of property, individual American Indian allotment land, without just compensation.
Two cases. Mode! v. Irving

Youpee v. Babbitt, have ruled on the constitutional

ramifications of this legislation.^^®
The first case to rule on the issue. Mode! v. Irving,found Section 207 In clear
violation of the Fifth Amendment of the Constitution. In rendering its opinion, the
Supreme Court's reasoning turned on three basic issues: the economic Impact, the
effect on investment backed expectations, and the essential character of Section
207.^^ Although the Court found that the legislation in question most likely failed
to Interfere with theInvestment backed expectations, it did, however, fail to capture
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the actual economic value of the land, in addition to the fact that the "exceptional"
character of the legislation resulted in a "virtua[l] abrogation of the right to pass on
a certain type of property."."^ In the final analysis, the Court found that such an
abrogation could not be upheld, thus rendering the section in question
unconstitutional.
In an attempt to bring legislative resolution to the issue of fractionated trust
lands, congress amended ICLA in 1984, pending the appeal of Irving in the 8^
Circuit Court of Appeals.^^ The revised provision differs from the original in three
important ways. An interest, for the purposes of this legislation, is considered
fractional if it Z70//7 constitutes 2% or less of the total acreage of the parcel and "is
incapable of earning $100 in any one of the five years proceeding the decedent's
death, as opposed to one year before the decedent's death in the original version
of Section 207 (24 USC 2206(a). The second aspect allows for the transfer, or
devise, of an otherwise unescheatable interest to "any other owner of an undivided
fractional interest in such parcel or tract" of land, rather than totally banning the
devise of fractional interests altogether as in the original Section 207. Lastly, tribes
are allowed to override the provisions of the amended Section 207 through the
adoption of their own codes pertaining to the disposition of fractional interests,
subject to the ultimate approval of the Secretary of the Interior. However, allottees
with land interests were still vulnerable to escheat through the amended ICLA in
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much the same manner as before.
On the heels of the revised legislation, the Supreme Court ruled a second time,
in the case of Youpee v. Babbitt. The High Court found the amendment as enacted
was also Insufficient to protect allottees'constitutionally protected property rights.^^''
By an ovenwhelming majority, the Court found that Section 207 "severely restricts
the right of an Individual to direct the descent of his property. Allowing a decedent
to leave an interest only to a current owner in the same parcel shrinks drastically
the universe of possible successors".^®
In light of two Supreme Court rulings regarding the unconstitutionality of ILCA
and its amendment a year after the original legislation, the DOI and congress have
yet to enact an acceptable legislative remedy to the administrative difficulties
associated with the proliferation of fractionated trust lands.
Toward the end of his tenure as Special Trustee, Homan voiced harsh criticism
of the overall ability of the DOI to prudently manage Indian trust fund accounts.
He asserted:" [The Interior] can no longer be trusted to keep and produce trust
records".^® In addition, the Special Trustee offered this summary of his findings in
the 1997 Strategic Plan:
BIA's lack of competence results from inherent organizational culture
that lacks trust, managerial competence, and financial trust
orientation which has been institutionalized over the years.^^
COMPREHENSIVE STRATEGIC PLAN
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Paul Homan's Strategic Plan, as submitted to the Secretary of the Interior and
Congress on April 11, 1997, proposed, in two phases, a new semi-autonomous
organization to oversee the administration of IIM and TTF accounts."® Several of
the recommendations within the Strategic Plan refer back to those made by the
needs analysis conducted from December 19, 1996 to April 7, 1997 by Macro
International Inc. and subcontractor Larson Slade Associates, LLC., and Arrowhead
Technologies Inc. Phase I would implement the American Indian Trust and
Development Administration(AITDA),"® while PhaseIIwould institute the American
Indian Trust Development Bank (ArTDB)."°
PhaseIis designed to bring the administration of III^ and TTF accounts up to
commercial standards in two years so that the investment and consultation
capacities of the AITDB can begin in PhaseII. This new organization would manage
trust resources, trust funds, and land title records. It would be a government
sponsored enterprise, federally established and chartered, yet privately owned and
operated to facilitate the flow of credit to specific economic sectors. Government
sponsored enterprises (GSEs) typically receive their financing from private
investment, but because federal law establishes them, the credit markets treatGSEs
as having implied federal backing.
This new organization would be organized by function and managed by a fulltime Chair and CEO In addition to a five-member Board of Directors appointed by
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the President and confirmed by the Senate. At least three board members are to
be Indians, proposed by Indian Country, and appointed by the President. Two of
these members—the Chair and CEO, shall serve staggered terms of twelve years
and shall be skilled in financial and trust management. For example, the Chairman
and CEO would serve twelve-year terms, while two Board members would serve
four-year appointments, and two will serve eight-year appointments.

Early

vacancies will be filled with individuals in order to complete the remaining term of
the vacancy.
Homan believed that this new organization enabled the fulfillment of the federal
government's fiduciary trust responsibilities free of distractions, the effective hiring
of competentmanagers skilled and experienced in financial trust management, and
the meaningful implementation of reform efforts where the BIA has failed.^^^ In
particular, the Special Trustee added, such a structure would both eliminate
detrimental trade-of^ of financial and managerial resources, and reverse the steady
erosion, or what he calls "de facto termination" of the Federal Government's
fulfillment of its trust responsibilities to the account holders.^^
Because the trust fund management systems are so tenuous within the BIA,
MMS and BLM, this new organization would, consequently, subsume and streamline
other areas of Indian trust fund management."^ The OST and OTFM, for example,
would be completely folded into the AITDA. In addition, the BIA Land Title &
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Records Office, including associated leasing activities, and the BLM's lease
inspection, enforcement, and production verification activities would be transferred
to the Trust Resources Management Division. MMS compliance and valuation
functions, however, would not be transferred to the ATTDA under the Risk
Management and Control Division, however, largely due to the fact that Macro
International's research found their procedures in this area to be sufficiently
adequate."'' The plan also proposes to transfer IIM accounting, although not
obliged, from its present administration under the BIA's IRMS accounting system,
which is not a trust accounting system, to the new Trust Asset and Accounting
Management System (TAAMS)."®
The plan would also create three new sub-organizations: the National Archives
& Records Center,"® the Trust Risk Management unlt,"^ and a centralized technical
center for data processing."® The National Archives & Records Center would be a
centralized archival center, located in Albuquerque, New Mexico, responsible for
controlling and preserving all Indian trust-related records. Including trust asset and
accounting management records, land title, and records storage and retrieval. The
Records Center would be equipped with disaster recovery protection. The Risk
Management and Control System component would conduct operational audits,
credit and asset quality audits, compliance reviews. Independent asset appraisals,
and audits by outside service providers. Including those contracted out to the BIA,
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MMS, BLM, and tribes themselves.
In order to effectively reform the IIM and TTF accounting system mandated by
the ATTFMRA, the Strategic Plan also recommends integrating and updating the
accounting, land record, and lease management systems technology dealing with
Indian trust funds."^ The Special Trustee proposes that this entire updated system
be incorporated under the TAAMS. The new system will initiate the first accounts
receivable/master functiomcQQm^din\Q(ii by a tickler and collection system, which
will be thoroughly Integrated throughout BLM, BIA and MMS systems. Upgrading
of technology would also include a client/server model, whereby no stored data or
program responsibility would flow down to the field server level. Accordingly, all
files and processing will be the responsibility of the central office level software and
hardware. A technology services center to troubleshoot and assist In formulating
backup files will also be created.^'*" Furthermore, disaster recovery capabilities will
be implemented for TAAMS. The Special Trustee has also crafted the Strategic Plan
to be In compliance with the Office of the Comptroller of the Currency's
regulations.^''^ More than likely, Homan crafted this aspect of the overhaul in
keeping with the Office of the Comptroller of the Currency's regulations because
of his high level of familiarity with the office, having held the post of Comptroller in
previous years himself.
Moreover, the accounting and records systems of several pivotal areas of trust
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management must be updated, according to Homan. The asset management
information subsystem for land and natural resource management as well as the
delivery system for leasing, contracting, lending, buying and selling of assets must
be standardized and modernized within the apparatus of the TAAMS.^''^ Another
area in need of updating is the Land Record Information System (LRIS), which is
currently functioning at a tolerable level, but will need updating in the nearfuture.^''^
Reviews by the OST and an outside contractor additionally revealed that the
Automated Land Management Records System (ALMRS) supplements the existing
LRIS structure by providing an official legal description of the Indian properties and
related data, however, the LRIS system is also obsolete and must be replaced.
Thus, both systems require new technology. Finally, the current Integrated Records
Management System (IRMS) is also insufficient and in need of modernization
consistent with private-sector trust management and accounting systems. This
option, according to the estimates of the Special Trustee, is cheaper than
reconfiguring the existing system.
Field comments also reflected, not surprisingly, a generalized distrust of MMS
performance.^'" Consequently, account holders supported the future enactment of
regulations requiring the owners to be paid directly for natural resource interests
while others would favor a method requiring proof of payment to the owner.^''® The
extent to which the MMS trust department audits actual on-site resource production
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was also an area of concern for account holders. In response, Homan suggested
Implementing another trust concept, the "Prudent Man Rule".^'^ The rule basically
requires that the (professional) investor use the degree of audit capability that
he/she would use in the management of their own property. The incorporation of
the Prudent Man Rule could also be supplemented by field audits to ensure the
process.
The Strategic Plan also provides legal recommendations regarding improved
Investment options in keeping with policy objectives of the 1994 Indian Trust Fund
Management Reform Act.^''^ The Special Trustee must conform, however, to current
statutory law governing the investment of tribal and individual Indian trust funds
and allow for both TTF and IIM account holder input.
Homan's primary recommendation In the area of Investment recommended that
Congress amend 25 U.S.C. 161a to allow the trustee to invest and reinvest funds
held in trust by the United States in accordance with the prudent investor standard,
with the objective of producing reasonable and regular returns for the account
consistent with the continuing needs of the beneficiaries.^'" The prudent investor
standard requires that the trustee exercise reasonable care, skill and caution to
make and implement investment and management decisions as a prudent investor
would for the entire portfolio, taking into account the purposes, terms and
provisions of the governing instrument. The applicable treaties, statutes,
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regulations, judgements, and any other negotiation entered into with the beneficiary
would all be considered governing instruments. Although generally considered
speculative, instead of prudent, a tribe may determine that it can afford to risk a
certain portion of its funds In a venture capital investment, for example, to promote
economic development for the tribe. This would be permissible under the prudent
Investor rule, which is generally more liberal than the currently understood statutory
limitations regarding tribal and individual Indian trust fund investment.
Hence, the Strategic Plan presents three investment options. In the first option,
the Federal fiduciary, essentially the DOI, would retain sole authority in making
investment decisions, subject only to the rules of prudence and other applicable
fiduciary principles. Under the second option, the Federal fiduciary would share
authority with another investment advisor, appointed by the Special Trustee on the
recommendation of the tribe. The final option offered by the Strategic Plan would
grant agent authority to the Federal fiduciary, by separate agreement with a
successor trustee or tribal representative. In this Instance, the Federal fiduciary
would merely execute the investment decisions of the successor trustee or tribal
representative with respect to funds withdrawn from trust by the tribe. Homan
notes that this investment standard would not impact the accepted traditional use
of the land except to ensure that it is reserved for future generations.
According to the Strategic Plan, the AITDA would use funds transferred from
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BIA, BLM, and MMS to contract with these agencies or with tribes to perform the
related trust asset management activities.^''® Homan argued that this process would
ensure greater accountability and supervision of trust asset management than
presently exists. ATTDA would also use funds transferred from MMS to contract with
MMS for compliance and control functions and perform oversight of self-governance
tribes, respectively.
In order to rectify the exceedingly problematic effects of fractionated heirship,
Homan called on legislative measures to rectify theconstitutional impasse presented
by the ICLA. Hence, PhaseIproposes fractionated interest (trust lands) legislation
as well as other significant legal changes, including the adoption of the prudent
investor rule in order to ease the burden of the AUDA and facilitate more productive
investment and management practices."" According to Homan:
(The legislation] would remove a primary obstacle to the efficient
administration of the trust management systems and provide a major
catalyst for the timely resolution of most of the operational problems
associated with trust management activities."^
Since 1984, 55,000 of the two percent-or-less fractionated interests have been
escheated. As stated earlier, ICLA has been severely undermined by the Youpee
V.

Babbitt Supreme Court decision In 1997. The administrative dilemma has only

gotten worse with the Supreme Court ruling in Babbitt, rendering it unconstitutional
to escheat the 2% or less fractionated interests to the applicable tribes. The reality
at the present juncture is that the DOI not only has to process the original sets of

74

fractionated interests, but it also has to transfer those that have been
unconstitutionally escheated back to their original owners, nearly doubling the
amount of administrative hours dedicated to the task rather than reducing them.
In order to positively reduce the growing number of fractionated tribal trust lands,
Homan suggested the enactment of tribal probate codes in order to change the
limitations on inheritance on Indian trust lands. He also suggested a massive
purchasing of fractionated lands, either by the tribe or individual tribal members.
The final draft of the Strategic Plan provided for the transfer of competent and
skilled BIA employees to the ATTDA. The Special Trustee did, however, seek to
establish a review process of employee performance In an apparent effort to
minimize the generalized lack of professional knowledge In the area of trust
administration he observed in his assessment of BIA and DOIemployees.^" ATTDA
employees would be Initially assessed, provided with appropriate training, and
periodically reviewed. The overall training of trust fund employees at area, agency
and tribal sites,according to the Strategic Plan, entailed a comprehensive mixed-skill
transition plan coupled with intense on-going training to provide the low-cost, high
performance, trust operation which is the desired outcome of the Strategic Plan.
This training plan will help to create a system that allows for a larger role for
individual Indians and tribes in managing their financial affairs. This strategy
comports with field data, regional feedback from tribal representatives, and
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Individual American Indian people, thus endorsing tribal long-term Interest. In the
final analysis, the Special Trustee believed that the implementation of the new trust
system would occur without having to increase staff, but rather, through re
deployment and retraining.
New trust services are also mandated to provide tribal and individual account
holders with the opportunity to assist in managing their own trust accounts."^ For
example, tribes would be guaranteed access to the Information depository so that
they can extract data, manipulate, and customize the data for their own general
business purposes according to the Strategic Plan. In addition, 25 C.F.R. 1200
extends the right of tribal participation in investment planning. Public Law 638
tribes can continue to operate in the same fashion as before, as tribes will have the
opportunity to sit down with AUDA staff within the jurisdiction to prioritize
programs.
Phase IIof the Strategic Plan focuses on extending trust and financial services
as well as creating economic development options for Individual Indian and tribal
account holders.^" These so-called full-service financial services may be provided
Indirectly, however, through private sector Investment Institutions if it Is more cost
effective to do so, according to the Special Trustee.

In so doing. Phase II

establishes a bank and trust company—The American Indian Trust and
Development Bank, similarto the organizational structureand delivery system found
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in the Farm Credit System, which would be headquartered adjacent to the central
Archives and Records Center. The ATTDB would be governed by the same Advisory
Board overseeing the OST.

The Development Bank, originally a product of the

Special Trustee's Advisory Board, would provide full financial services and economic
development funding to account holders, thereby according numerous benefits to
the account holder. Homan conceived of the bank as a potential "engine of
economic growth for American Indian trust beneficiaries in the next century".^®® The
banking system would be national in scope, and backed by the United States
Government in full faith and credit. The Board of Directors of the bank would be
identical to the Board overseeing the AITDA.
Additional functions in the area of trust fund management will also include the
opportunity to secure loans: small business, agricultural, corporate, financing for
community development projects, and the option to purchase and othenA/ise deal
in, fractionated realty holdings to account holders. Long term loans for up to thirty
years would be available to Indian communities for various purposes including:
purchasing land, buildings, machinery, equipment and livestock, constructing or
repairing buildings, improving land, financing agriculture, industrial industries, the
construction of homes, tribal government needs, and American Indian related
businesses. Short term loans would be available to consumers,home owners, small
businesses, farmers, ranchers, tribal governments and American Indian related
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entities on a secured or unsecured basis, as well as to finance utilities,
telecommunications, and water and waste disposal systems, for example.
Initial funding of $500 million would come from "appropriations, judgement
funds, or funds provided by other government-sponsored enterprises" to establish
the Development Bank.^^® However, as Homan noted In his Strategic Plan, because
the bank will be a for-profit financial institution, it will generally not be eligible for
authorized and appropriated funds from the United States Government, except for
those costs relating to full service banking services and any other programs
authorized by congress. The Development Bank will, instead, be required to cover
Its operating expenses from trust, lending, leasing, and investment revenues.
However, this particular component will undoubtedly be revamped, If in fact
implemented, due to an underlying conflict with applicable case law. The case of
Sioux Tribe v. U.S. essentially bans trust funds and the income derived from the
investment of those monies from paying administrative expenses for the accounts
themselves.^ Additionally, cooperative ownership of the bank would be distributed
In initial capital stock to American Indian tribes In proportion to the number of
Indians living on or near reservations, subject to sale, trade, or withdrawal.
The Federal Government would be required to supply the bank's equity capital
and funding.^®® The TD Bank would be authorized to spend up to 25% of its
permanent capital In eligible Individual Indian and tribal business ventures and
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projects. Although the plan recommends that the amount of $500 million in equity
would be contributed from appropriations, judgement funds or other government
sponsored enterprises, $3 billion in thirty-year, direct, long term loans from the
United States would be provided at the United States Treasury rate paid on thirtyyear obligations, both on behalf of IIM and TTF account holders. The Development
Bank would also be empowered to invest up to $300 million for the purchase,
holding, and financing of fractionated Indian realty interests on allotted lands.
Future funding of up to ten times equity capital from the sale of bonds and notes
in national capital markets would initially be set at $5 billion, which includes the $3
billion United States loan previously mentioned. The Development Bank would also
be exempt from both state and federal taxation.
The Special Trustee has also calculated the necessary capital for the
implementation of the AITDA."' The budget appropriations required to implement
the Strategic Plan were estimated as follows: $168 million in 1997-1999, $61
million in 2000 and $56 million for 2001. The Special Trustee has based these
estimates on the following criteria: the costs of similar functions performed by
private sector trust companies, vendor estimates, actual costs of functions currently
performed by someInterior agencies,and assumptions about the workload, staffing,
and number of locations to be serviced. The plan proposes an additional $500
million authorization for the start up of the bank, with up to $5 billion in additional
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funding potential, including $3 billion from the Treasury borrowing authority and $2
billion from the sale of notes or bonds.
The timetable offered by the Special Trustee for the implementation of the
Strategic Plan is fairly straightforward. PhaseImust be facilitated in two years'
time, for if the systems are replaced In four, five, or six years, they too will be
obsolete and ineffective.^®® Two years time was given for the government to follow
through on appropriations because, according to the private sector, systems
upgrades of this magnitude would take roughly a year total.
Many players involved in the reform effort were surprised by the considerably
detailed and exhaustive Strategic Plan offered by the Special Trustee. Given the
limited appropriations, short time period with which the Special Trustee could work
with by law, and the need to consult extensively with tribes and Individual American
Indians, the completion of the Strategic Plan was especially surprising. However,
differing opinions regarding the implementation of the AITDA, as detailed in the
following chapter, as well as other key concepts of the Strategic Plan, served to
undermine the complete execution of the plan itself.
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Chapter 4
RESPONSE TO THE SPECIAL TRUSTEE'S STRATEGIC PLAN
The major parties involved in American Indian trust fund management reform,
namely the Executive and Legislative Branches of the Federal Government as well
as tribal and Individual account holders, generally share the view that the Strategic
Plan went beyond what they perceived to be the intent of the AUFMRA, reflecting
the Special Trustee's broad, rather than narrow, interpretation of the act itself.
While, on occasion, responses from United States governmental parties differed,
philosophically speaking, from those held by tribal nations and individual American
Indians, the two groups did, however, concur on several key points. Concern
abounded, for example, pertaining to the plan's legal and financial implications for
tribal nations and individual American Indians, including the potentially disastrous
impact on the future status of the federal-tribal fiduciary trust relationship if the
AUDA was implemented by the OST. In the final analysis, however, the parties
involved, both governmental and tribal, have utilized different strategies and
avenues to mend the fall-out proceeding the Strategic Plan's presentation to
congress, ultimately in the name of American Indian trust fund reform.
Consequently, the effects of this process continue to be negotiated not only in the
Legislative and Executive Branches of the Federal Government, but in the Judicial
Branch as well.
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EXECUTIVE RESPONSES
GOVERNMENT ACCOUNTING OFRCE
The GAO, who's primary function is to provide administrative and budgetary
oversight for agencies and programs falling within the Executive Branch of the
Federal Government, has had a long history of involvement in BIA affairs. The
extent of this involvement dates at least as far back as a 1928 audit, previously
referenced in Chapter One. Since the early 1980s, the GAO has issued numerous
investigative findings regarding BIA management of tribal and individual American
Indian trust funds, nearly all of which made significant recommendations aimed at
improving a profoundly debilitated system.
In July of 1997 the GAO offered yet another report, this time in response to the
Special Trustee's Strategic Plan.^®^ Linda Calbom, Director of Civil Audits for the
GAO, called for a clarification of several important issues before the plan proceeded
to the implementation stage. Generally speaking, GAO concerns have focused on
the legality of such a plan, the lack of input from affected agencies within the DOI,
the implementation process and time frame necessary to execute the plan, related
funding issues, and most importantly, account holder rights under the proposed
ATTDA apparatus.
The GAO was especially concerned with the congressionally mandated fair and
accurate reconciliation of trust accounts under the AITFMRA, to be attested to by
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the Special Trustee, evidenced by their close observance of the BIA's failure to
explain the corresponding methodological aspects to account holders, including
numerous significant changes and adjustments corresponding to the reconciliation
project itself.^" This point, not surprisingly, has also been a point of contention for
other players, congressional and tribal alike.
Legal Issues surrounding the implementation of a government-sponsored entity
(GSE) to administer the federal government's trust responsibilities toward IIM and
TTF account holders was also of chief concern for the GAO."^ In deferring to
Congress, the GAO has urged the OST to ascertain the extent to which the United
States may, in fact, transfer trust authority and responsibility to a GSE. Although
the Plan proposes that the ATTDA, a semi-private entity, oversees the functions of
various Interior agenciesinvolved in the administration ofIIM and TTF accounts, the
GAO asserted that non-federal entities typically do not have oversight responsibility
or authority over federal agencies. Furthermore, despite the fact that the plan calls
for congressional oversight of the AITDA, there is no clear definition of the
parameters of such oversight. Moreover, the GAO has stressed that federal law
prevents the use of tribal judgement funds to fund programs such as those
proposed by the Strategic Plan.
The GAO further asserted that the plan failed to completely delineate the rights
and privileges accorded to IIM and TTF account holders under this scenario.^"
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Except for the right to receive dividends and qualif/ for certain types of loans, the
plan fails to explain the rights and privileges tribes and individuals should expect as
a result of stock ownership. Similarly, the plan also fails to establish limitations
regarding who can be a shareholder in the bank, the consequences of which could
severely undermine current American Indian land ownership within reservation
boundaries.
The GAO also contended that associated issues relating to the funding of the
ArTDA, specifically the Trust Development Bank, were insufficiently detailed.^"

Echoing the concerns of other parties involved in American Indian trust fund
management reform, the GAO questioned the feasibility of securing adequate initial
funding as well as ongoing capital maintenance necessary for the implementation
of the elaborate proposals described in the plan.
The GAO did support, however, the Special Trustee's proposal to out source IIM
and TTF account records clean up to independent contractors due to the fact that
the Interior lacks the financial and managerial resources necessary to adequately
perform this particular function of the reform effort.^®®
The GAO also spoke to outstanding issues regarding the framework and timing
of certain initiatives such as records clean up and the acquisition of new IIM
accounting systems components.^®^ Phase IIof the Strategic Plan, from the GAO's
perspective, failed to sufficiently discuss the proposal to enhance systems
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technology as well as the development of a new headquarters for IIM and TTF
management. Prior to transferring the IIM accounting from the IRMS system to the
newly created TAAMS system, certain issues need to be resolved. More specifically,
the plan left the question of whether to convert all IIM accounts to TAAMS
immediately or to convert them as they are reconciled unresolved. Furthermore,
uncertainties remained as to whether to archive inactive accounts before converting
them, and to convert small-balance or pass-through accounts to TAAMS, or maintain
them separately.
Another component supported by the GAO was the Special Trustee's objective
prioritizing the standardization of all DOI policies and procedures dealing with IIM
and TTF account management.^®® The importance of instituting such a reform
measure was, in actuality, previously recommended in a 1994 GAO report.
Finally, the GAO commented on the insufficient input garnered from the affected
agencies within the DOI.^®'

The BIA, MMS, and BLM communicated their

frustrations to the GAO for not being consulted on the plan's development for the
obvious reason that any reform of the overall management of IIM and TTFaccounts
would necessarily impact and involve their agencies as well. Thus, according to
GAO recommendations, the plan needs to develop a better framework for sharing
related business and functional information, as well as program requirements,
among the organizations and functions involved in American Indian trust fund
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management. Accordingly, the GAO recommended that the OST complete an
Information Resources Management (IRM) plan in order to streamline its systems
development with the mission goals of the Interior. The GAO further advised the
OST to work with the newly appointed Chief Information Officer (CIO) of the
Interior in order to successfully complete this task.

DEPARTMENT OF THE INTERIOR
Some of the most acrimonious criticism of the Strategic Plan came from the DOI,
specifically Secretary Bruce Babbitt. Shortly after the Draft Strategic Plan was
completed, DOI Chief of Staff Anne Shields publicly announced that the draft
recommendations"do not reflect the views of either the DOI or the Clinton
Administration".^^" The DOI's position was later shared with the Special Trustee in
a May 1997 letter from Secretary Babbitt stating: "after having had a chance to
examine your Strategic Plan more in detail, Iam convinced that it fails to meet the
objectives of the American Indian Trust Fund Management Reform Act".^^^
Secretary Babbitt's primary objection to the plan centered on the recommended
transfer of trust fund responsibilities out of the BIA and placing them under the
control of a Government Sponsored Enterprise (GSE)—the AITDA, although he
openly supported the systems and technology component of the plan. Faulting
Special Trustee Homan for what he considered to be a fundamental lack of
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understanding regarding thetrust relationship between tribal nations and the United
States Federal Government, the secretary feared that such a transfer of authority
would not only endanger the future legal status of the federal trust responsibility,
but would also divert congressional appropriations away from other existing BIA
programs in order to complete and maintain the newly proposed institution."^
Despite Homan's considerable experience in the commercial trust sector, his lack of
knowledge and familiarity with the nuances of the American Indian trust system, in
the opinion of Secretary Babbitt and numerous TTF and IIM account holders,
undermined the ultimate success of the Strategic Plan.
Soon after the Strategic Plan was presented to congress and the Secretary of the
Interior, Secretary Babbitt's communicated his position that the Special Trustee
went beyond his statutory limits in completing the Strategic Plan mandated by the
AITFMRA of 1994 with reference to the goals, intentions, and framework of the
AUDA.^^

Furthermore, the secretary questioned the appropriateness and

corresponding legality of creating an independent entity, set apart from the BIA and
other Interior departments, to manage IIM and TTF accounts."'' Serving as trustee
for IIM and TTF account holders. Babbitt declared that he could not endorse a plan
he felt threatened this relationship,especially given the vehement opposition among
what he considered a significant contingency of affected tribal nations andindividual
American Indians."®
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In other words, many TTF and IIM account holders have resisted the
transference of the Federal Government's fiduciary trust responsibility to manage
IIM and TTF accounts to the semi-private sector, fearing that it would Initiate a not
so gradual demise, or termination, of the federal trust responsibility altogether."®
If the proposed ATTDB could demonstrate markedly improved financial
management services to tribal and individual account holders, congress would be
provided with sufficient reason to enact a permanent transfer of those
responsibilities out of federal control and into the private sector. From this policy
perspective, congress would be doing tribes and Individual Indians a favor rather
than a dishonor. To his credit. Secretary Babbitt appears to understand the
potentially profoundly damaging effects of such a plan on the federal-tribal trust
relationship and has willfully fought against it.
The cause of such a transgression on the part of the Special Trustee, according
to the secretar/, was attributed to Homan's fundamental lack of understanding
regarding the federal trust responsibility toward tribal nations and individual
American Indians.^^ In addition, to create an entity of this level of sophistication
without an accurate understanding of the nature of the federal trust responsibility
to account for American Indian trust funds, according to Babbitt, would not only go
beyond the mandate of the AITFMRA, it would also serve to undermine the Intent
of the 1994 AITFMRA itself.^^
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Similarly, the secretary also asserted his opposition to the recommended
expansion of governmental investment responsibilities and discretionary power as
trustee for IIM and TTF monies outlined in the Strategic Plan, claiming that it also
went beyond statutory limitations in this area of federal American Indian trust
law."' Secondly, he referred to the nature of the IIM accounts themselves,
maintaining that the accounts are meant to be solely flow-through accounts, and
othenwise not intended for such a purpose. Consequently, it would be inappropriate
to allow for voluntary IIM account deposits by individual account holders as
recommended by Special Trustee Homan.
The secretary also faulted Homan's Strategic Plan for failing to provide viable
alternatives and benefit/cost analyses to support the recommended major
investments necessary to bring Indian trust asset management functions up to
commercial trust standards.^®" Rather than creating the AITDA, the Special Trustee
was advised to concentrate, instead, on efforts to repair and replace current
systems and work with the BIA, MMS, and BLM, as recommended by the act itself,
to develop sound alternatives to the AITDA.
Although the secretary disapproved of key provisions of the Strategic Plan, he
did support various technological components of the plan. The provisions to
modernize and integrate IIM and TTF trust systems, for example, were two general
areas of agreement between Secretary Babbitt and Special Trustee Homan.^®^
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However, the Secretary of the Interior criticized the plan's systems and technology
component for not providing a realistic implementation plan, for failing to take into
account tribal views regarding the extraction of certain trust functions from the BIA,
and its lack of coordination with the other Interior Bureaus impacted by the plan.^®^
In addition to voicing adamant opposition to major components of the Strategic
Plan prior to its completion, the secretary also engaged in activities to hamper its
progress.Babbitt's position, which originated prior to the enactment of the
AITFMRA, apparently sprang from an early dislike of what he called the
"fragmentation of authority" in the provision to create a Special Trustee in the
House version of the bill.^®^ Based on experiences as Governor of Arizona, Secretary
Babbitt contended that establishing the Special Trustee as an independent entity
outside the existing structures of the BIA as a sub-cabinet presidential appointee
reporting only to the Secretary of the Interior, endowed with such a specific
statutory mandate, would effectively serve to divide the Administration. Influenced
by this policy premise, the secretary perhaps felt justified in the alleged withholding
of available appropriations funding,interfering with meetings between the Special
Trustee and its Advisory Board,^^^ and limiting the Special Trustee's ability to speak
freely and frankly with account holders regarding the status of their own trust
accounts."' To the recollection of one ITMA member, for example, the DOI
returned $24 million of unspent 1995 appropriations funding that could have been
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reprogrammed to the OST, given congressional approval.^®® The most recent of
these so-called justifiable actions against the Special Trustee came in January of
1999, when Babbitt issued Secretarial Order 3208, arguably undercutting the
authority granted him by congress in the AITFMRA and ultimately forcing his
resignation two days later.^®®
Secretary Babbitt issued Secretarial Order 3208, effectively reorganizing the
OST, on January 5^, 1999.^^ The secretary stated that his reason for such an
extreme action was based on the opinion that the OST was not performing
satisfactorily in the production of records necessary for the on-going IIM class action
litigation^®^ He claimed: "The Office of Special Trustee's records production has
been most problematical and constitutes a serious shortcoming at this point in
time".^®^ The first component of the reorganization created the position of Principal
Deputy Special Trustee with direct line authority, as Chief Operating Officer, over
OST field offices, policy execution, budget formulation and execution, and day to
day operating responsibilities, in addition to oversight responsibility for the DOI's
alternative to the Strategic Plan—the High Level Implementation Plan (HUP), a
managerial move the secretary has claimed to be standard practice In nearly every
other bureau within the DOI.^®^ The second component, establishmentof the Office
of Trust Litigation Support and Records, in Babbitt's view, was designed to improve
OST responsiveness in meeting critical records deadlines and to improve the
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coordination of records management by employing a records management specialist
from the State Department to oversee the entire records organization and the
litigation support function.^^ In essence, the secretary had created a new office
within the OST for Homan, circumscribing his authority to carry out the mandated
duties and responsibilities necessary to reform the management of American Indian
trust assets. Babbitt had also directed Homan to report to the secretary's chief of
staff and the Assistant Secretary of Planning, Management and Budget, rather than
directly to the Secretary of the Interior as mandated by the AITFMRA. Secretary
Babbitt, in a further attempt to justify his actions before the highly agitated Senate
Committee on Indian Affairs and House Committee on Energy &Natural Resources,
insisted that "neither of these actions diminished or usurped the Special Trustee's
authority".^®®
Special Trustee Homan's response to the reorganization, and the supporting
arguments for such a move, however, seem to indicate othenwise. According to
Homan, the secretary deprived him of the managerial resources necessary to fulfill
the AITFMRA by redirecting the duties and responsibilities of four senior executives,
who had previously reported directly to him.^^® The ITMA corroborated Homan's
position by declaring that Secretarial Order 3208 violated federal law.^®^ Moreover,
Homan revealed that this particular aspect of the reorganization replaced an
experienced and competent Indian manager with a non-Indian manager with no
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experience in Indian trust records management.^®® He further maintained that the
Secretary's order not only stripped the Special Trustee of the Independence
intended by the AITFMRA, but also the entire OST, including its Advisory Board. In
the final analysis, Homan refuted the rationale for Babbitt's order by retorting: "Its
a view which is not supported by the facts or the record".^®' After much thought,
Paul Homan resigned on January A1999, claiming that Babbitt's order did, in fact,
usurp his powers, duties, and responsibilities to American Indians under the
AITFMRA.
CONGRESSIONAL LEVEL RESPONSE
Two congressional committees have been instrumental in compelling congress
to enact American Indian trust fund reform legislation: the House Committee on
Government Operations and the Senate Committee on Indian Affairs. The House
Committee on Government Operations Subcommittee on the Environment, Energy
and Natural Resources (now the Committee on Resources), currently chaired by
Congressman Don Young, has maintained, to a greater degree, the persistent
dedication and scrutiny of previous chair Mike Synar's multiple oversight hearings
concerning BIA's management of TTF and IIM accounts. In addition, the Senate
Indian Affiairs Committee, currently chaired by Senator Ben Nighthorse Campbell,
has also maintained a prolonged and unwavering commitment to American Indian
trust fund management reform, working alongside the House Committee on

93

Resources to effect this goal. These committees have generally agreed with the
recommendations offered by the Special Trustee in the Strategic Plan and have
reacted expeditiously to the DOI's virtually complete disregard for the Strategic Plan
as well as the authority extended to the Special Trustee under the provisions of the
AITFMRA and to remedy the weaknesses associated with the reconciliation of TTF
as well as IIM accounts.

HOUSE COMMITTEE ON RESOURCES
A primar/ concern of the House Committee on Resources has been the Special
Trustee's inability to attest to the validity and completeness of the TTF and IIM
account reconciliation process, a mandated component of the Strategic Plan, and
the corresponding goal of creating an acceptable claims process for tribes and
individuals wishing to dispute those balances.^°° Committee attention has focused
on the failure of the Special Trustee to adequately address the duty to provide
congressional committees with an accompanying description, in the form of specific
directives, detailing how the secretary proposes to resolve tribal disputes regarding
discrepancies in TTF account balances in the Strategic Plan. In an attempt to bring
resolution to this issue, Congressman Young created the Task Force on Indian Trust
Fund Management in May of 1996, prior to the finalization of the Strategic Plan, to
determine whether or not the alleged mismanagement of a large portion of those
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funds was being reconciled in accordance witli tlie intent of congress and to
determine wliether or not it should enact further legislation on the matter.
In another response to the reconciliation results and the duty to compensate
tribes for valid claims. Representative Miller, of the House Committee on Resources,
introduced the Administration's proposed claims procedures as theTribal Trust Fund
Settlement Act of 1998 on April 30"', 1998.^°^ In the absence of an acceptable
claims process from the Special Trustee, the legislation proposes a claims process
to settletrust account discrepancies which would be mutually satisfactory to account
holders and the federal government, grants exclusive jurisdiction to adjudicate TTF
and IIM trust fund claims from the period of 1972-1992 to the United States Court
of Federal Claims, and enables the availability of judgement funds for judgements
against the United States as payment for claims rather than from the Interior
Department's budget. According to one professional in the field, however, there is
not a lot of support for the proposal in its present form.^°^
Lastly, heeding the warning of Special Trustee Homan regarding the
administrative burden that continues to plague the BIA as the result of the
continuing fractionation of American Indian trust lands, House Committee on
Resources Chairman Don Young has introduced two legislative proposals aimed at
resolving the issue.

The first proposal, H.R. 2743, was formulated by the

Administration and offered by Chairman Young on October 27,1997.^" The second
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proposal, H.R. 4325, resulting from a two year effort by tlie Indian l^nds Working
Group, was offered by Chairman Young on July 23,

Of the two proposals

offered, H.R. 4325 represents a more comprehensive and acceptable approach to
solving the fractionation Issue. In addition to providing for estate planning,
facilitated by technical assistance and a broad array of reasonably innovative options
for allottees, it also provides a model probate code to prevent inheritance by nonIndians to maintain the land In trust, financing for tribes and individual allottees to
consolidate fractionated interests, and removes existing restrictions on real estate
transactions to enable use and control by Indian allottees. Conversely, the
Administration's proposed legislation essentially modifies the 2% rule, twice
declared unconstitutional, limits the definition of American Indian for purposes of
inheritance, and extends the determination over which fractionated lands will be
purchased for tribes exclusively to the Secretary of the Interior.

SENATE COI^MUTEE ON INDIAN AFFAIRS
Another congressional committee that has been at the forefront of the American
Indian trust fund management reform effort is the Senate Committee on Indian
Af^irs (CIA). Early committee reaction to the plan has generally indicated positive
feed-back, commenting that anything is better than the status quo given the BIA's
unacceptable stewardship of Indian assets.^^ Acting as a watchdog, the CIA has
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also been intensely critical of DOI reaction to the work of Special Trustee Paul
Homan as well as Secretary Babbitt's secretarial order undercutting the authority
and power of the Special Trustee.^"® Lastly, the CIA has proposed legislation to
resolve Secretary Babbitt's Interference with the OST,^°^ the fractionated trust lands
Issue,and ultimately, the management of the TTF and IIM accounts
themselves.^"'
Generally speaking, the Committee on Indian Affairs has supported the
"Innovative" nature of the Strategic Plan, conceding that although the plan certainly
requires some refinement. It serves more as a blueprint rather than an exact agenda
for implementing American Indian trust fund reform.^^° Members of the committee
have also stressed, like other actors involved in the trust fund reform effort, the
need for greater consultation not only with the affected parties, American Indian
tribal governments and Individuals, but also with the affected agencies within the
DOI.
The Committee on Indian Affairs has also come out in support of the ATTDA, at
least in theory. In particular. Senator Inouye does not fault the plan for looking to
establish an Institution outside of the BIA and DOI to manage IIM and TTF
accounts, based on his extensive experience in dealing with the mismanagement
issues that have plagued the maintenance of these funds.^" Speaking to the issue.
Senator Inouye has offered these observations:

97

For as we have seen in the context of Indian self-determination
contracting and self-governance compacting-the government has,
overtime, proven itself resistant, as an institution, to relinquishing the
reins of control, to down-sizing itself, and to farming its functions out
to other capable entities.^^^
The Committee on Indian Affairs, consequently, has strongly opposed DOI
mistreatment of the Special Trustee, specifically as it concerns infringements on his
authority to do the job mandated by congress.^" In fact, CIA Chairman Ben
Nighthorse Campbell scheduled a joint hearing by the House Committee on
Resources and the Senate Committee on Indian Affairs for March 3"" of 1999, on the
heels of Secretary Babbitt's January 1999 executive order essentially "usurping"
Homan's general authority, giving the secretary little under a week to explain his
actions.^"
Responding to what he perceived as inexcusable, Nighthorse Campbell offered
an amendment to the FY99 Supplemental Appropriations Bill stating that no funds
may be used to enforce Secretary Babbitt's executive order.^^® The amendment
passed unanimously in congress.
Adding further credence to the faithless positions of the Special Trustee and the
Committee ofIndian Affairs members regarding the BIA's ability to repair trust fund
systems. Interior officials canceled a scheduled meeting with tribal leaders to be
held after the March 3"", 1999 joint Senate and House hearing due to grueling
interrogation by the joint committee earlier that moming.^^^ Upset by congressional
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criticism, the DOI opted instead to postpone the meeting aimed at addressing
settlement options for tribal and individual accounts holders. Reflecting on the
status of relations between the DOI and tribes, Assistant Secretary Cover stated;
"We're not sure there is enough trust between the two parties to continue to
negotiate without some kind of congressional involvement."
Acknowledging the Special Trustee's position that trust fund management must
be removed from DOI control. Senators Nighthorse Campbell and Murkowski cosponsored legislation on March 18"', 1999, designed to amend the AIIFMRA by
permitting tribes to transfer their trust funds to private banks.^^® Summarizing the
reasoning behind the CIA's stance on the issue, Nighthorse Campbell remarked:
"This bill is the first step, but it is an indication that many in Congress
have no faith in the Interior Department's ability to manage these
accounts ... There seems to be an institutional rot that doesn't go
away".^"
Unfortunately, Section 501 (c)(6) allows the private financial institution to recover
its costs for managing the trust funds by ''charging a commercially reasonable fee
... that shall be deducted from the corpus of the trust fund in the same manner as
for private investors.This aspect of the proposed legislation goes dangerously
beyond the conceptual approach of the ATTDA to enable the proper management
of TTF and IIM trust funds and will undoubtedly raise the ire of both tribal and
individual account holders.

After all, given that the United States F^eral

Government voluntarily assumed the duty to manage trust funds, tribal and
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individual account holders may inquire, why should they abandon the inherent
financial responsibility In managing these funds when the systems are in greatest
need of repair?
Finally, in agreement with the Strategic Plan's recommendation to enact
legislation to remedy the burgeoning proliferation of fractionated trust lands and the
associated administrative costs of managing those lands, the Committee on Indian
Affairs offered Senate bill 1586.^^^ Worl<ing with individual allotees, the Indian Land
Working Group in particular, as well as the Administration's proposed legislation, the
bill establishes a three-pronged approach to the fractionated lands issue. First, the
bill offers reform measures regarding the probate of interests in allotted lands,
inclusive of limitations on why may inherit. Second, it will prohibit the inheritance
of any interest of 2% or less unless specifically provided for in a valid will. Finally,
the bill creates time-frames for BIA review of tribal probate codes and authorizes
the Secretary of the Interior to acquire fractional interests on behalf of a given tribe,
otherwise focusing on the consolidation of small fractionated interests currently
hindering the system.
TRIBAL RESPONSES
INTERTRIBAL MONITORING ASSOCIATION
Currently chaired by Eric Davenport, the Intertribal Monitoring Association
(ITMA) was established in 1990 by a number of tribal governments wishing to
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create a coordinated process by which to effect positive change in the Federal
Government's management of their trust accounts.^" Since its inception, the UMA
has actively interfaced with the Senate Committee on Indian Affairs, the House
Committee on Government Operations, the GAO, the OTFM, and most recently, the

OSr, In working toward prudent and acceptable solutions to the on-going dilemma
of TTF, as opposed to IIM, account mismanagement.
Mainly because the ITMA has worked so closely with Special Trustee Homan in
the development of the Strategic Plan, they have generally supported it with few
exceptions. Although they have shared the Special Trustee's criticisms of the
reconciliation process, culminating in the final reconciliation report, as well as his
subsequent inability to attest to its validity and completeness, the FTMA could not
endorse a few functions of the plan itself. In particular, the proposed funding
source for the newly created AITDA and the transfer of land ownership and records
management from the IX)I to the AITDA were not acceptable to the ITMA.^^
Despite disagreement over these issues, the ITMA agreed in principle with the
recommended transfer of TTF management to the ATITB, with the condition that
It be thoroughly discussed with the effected tribal nations, thereby resolving any
concerns and fears to the satisfaction of TTF account holders prior to its
institution.^^''
In terms of the mandated reconciliation of TTF and IIM accounts, the ITMA and
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the Special Trustee concurred that crucial questions remained, including their
contention that the reconciliation report submitted by the BIA in 1995 was far from
complete.^^^ In fact, the certification project grantees, Coopers and Lybrand,
commented that it noted errors in Arthur Andersen's reconciliation work, some of
which is not known to the consumers—the IIM and TTF account holders. In
particular, the ITMA reiterated GAO concerns that the BIA failed to disclose known
limitations in the methodology and scope of the reconciliation procedures, omitting
certain reconciliation procedures included in the contract that were either not
performed or could not be completed, inclusive of nine contract modifications and
more than one-hundred and fifty issue papers, in their explanation to the account
holders. In addition, the universe, or total number, of leases on tribal and individual
trust lands, was unknown. Undisclosed substitutions were also made to the original
lease sample in order to reconcile the accounts. Finally, over $200 billion in
investment transactions were excluded from the process and, consequently, left
unreconciled. Hence, the ITMA decisively concluded that the Special Trustee was
unable to meet his statutory duty under the AITFMRA to attest to the fairness and
completeness of the reconciliation as an accurate accounting of trust fund balances
for painfully obvious reasons.
One component of the Strategic Plan that the ITMA could not endorse, however,
was the transfer of land ownership and records management to the AITDA from
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their respective agencies within the

Because tribes communicated their

dismay to the m^A for not having had an adequate opportunity to consider the
implications of this initiative, essential as it was to the plan, and to fully express
their views on it, the ITMA withheld their support on this item. As a result, the
ITMA underscored the need for the OST and congress to work closely with tribal
nations over the transfer of such functions in order to allay tribal, not to mention
individual, fears of a possible nullification of the federal government's trust
responsibilities toward tribes and individual American Indian peoples. After all, such
a fear has been indelibly etched into the memories of many tribal members who
experienced the federal termination policy of the 1950s.
Lastly, Eric Davenport, on behalf of the UMA, stated that they would not support
the Special Trustee's proposal that the DOI charge administrative fees to account
holders In order to defray the cost of overhauling its trust fund management
systems.^" ITMA members maintain, rightfully so, that tribal nations have already
paid, in excess, the expense of administering the tribal and individual trust accounts
to the United States and its citizenry. Moreover, Davenport passionately asserts:
To suggest that the account holders should now or at any time in the
future bear the responsibility for the cost of establishing an adequate
system which both the Congress and the courts long ago decreed to
be required defies fundamental fairness and common sense.^^"

TRIBAL AND INDIVIDUAL ACCOUNT HOLDERS
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Tribes have also voiced opposition to the Special Trustee's Strategic Plan in
addition to the criticism offered by the ITMA,. They were particularly frustrated by
a perceived exclusion from the reform process, specifically regarding the
development of the Strategic Plan.

Concern was also expressed over the

establishment of a new, government-sponsored entity designed to assume all trust
responsibilities relating to IIM and TTF accounts, and its potentially deleterious
impact on the federal trust responsibility. Whether tribal or individual account
holders want to assume the responsibility to account for their own monies or allow
the BIA to continue to do so, serious uneasiness exists regarding the accuracy of
the account balances and the process by which account holders were asked to
attest to the so-called reconciled accounts, as mandated by the 1994 Reform Act.
The chief complaint among tribes was the lack of tribal consultation in the
formulation of the Strategic Plan.^^^ The Strategic Plan did not, for example, offer
a baseline framework for tribal assistance in the fundamental restructuring of IIM
and TTF accounting systems.^^ Tribes were also concerned about the fact that they
had only a few months, inclusive of an extension granted by the DOI, to review the
Draft Strategic Plan prior to going to the Secretary of the Interior and congress for
approval.^^^ Despite the fact that the Special Trustee for American Indians was not
adequately funded until October of 1997, he informally committed to congress that
he would submit the comprehensive Strategic Plan by April of the same year, just
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seven months later.^^^

According to an experienced Indian law and policy

professional, the Special Trustee could have successfully gone before congress,
Informing them of his Inability to complete a comprehensive plan under such
funding and time restrictions and adequately consult with tribes.^^^
Numerous tribes expressed a desire, contrary to the intent of the Strategic Plan,
to maintain American Indian trust fund management within the DOI, reflecting a
hesitancy over shifting the federal trust responsibilities to a newly proposed
organization for fear that relocating such duties and major responsibilities would
serve to undermine the legal responsibility of the Federal Government as trustee.^^
Dave Tovey, Treasurer of the Affiliated Tribes ofNorthwest Indians, summed up this
sentiment quite succinctly: "It looks like our rights are being prlvatlzed".^^^
In addition to the fear of terminating the federal government's fiduciary
responsibilities as trustee, tribes were fearful that the ATTDB would divert needed
funds away from other general trust-related programs within the DOI.^^® Although
the plan calls for congressional appropriations, tribes predicted that the money will
inevitably come out of existing appropriations for American Indians.
Some tribes, predominantly those with self-governance compacts, have
sustained a strong commitment to take their funds out of BIA control and Into their
own possession, not only in the name of self-determination, but also in order to
utilize funds for their own economic purposes and development.^^' With this in
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mind, tribes have raised crucial jurisdictional issues, such as the question as to
whether or not they would have to submit to the Federal Courts for purposes of
claims arising out of their own management practices.
Along similar lines, tribes communicated that the scope and content of the plan
was, simply put, insufficiently detailed.^^® Moreover, several tribal leaders and
working professionals expressed the concern that the Strategic Plan actually created
more questions than it answered. Recognizing the core significance of the political
and economic issues at stake to the future of tribal sovereignty, it is understandable
for tribes to express substantial hesitation over unresolved and inadequately
detailed components of the Strategic Plan.
Moving to the issues surrounding the trust funds reconciliation project, a
significant contingency of tribal nations disagreed with, or filed no response to, the
reported balances in their accounts.^^'

Furthermore, tribes have generally

questioned the effects of an incomplete audit on the validity of the reconciliation
process itself.^ Numerous tribes have also shed light on the failure of the
reconciliation reports to exclude fraud as a reconciliation objective, referring to
areas of the audit that the BIA, for all intents and purposes, had performed instead
of the independent contractor hired to complete the task.^''^
In a similar vein, tribal and individual account holders found fault with the
attestation process designed to reconcile account balances.^^ They essentially
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objected to the fact that the OST letters, sent out on August 26,1996, requested
that the forms be returned just one month later, on September 27,1996. Tribes
wondered why they should be expected to discern whether the DOI balances were
accurate in such a brief amount of time.^^ They claimed, after all, that it took the
Federal Government over one hundred and fifty years to reconcile only a percentage
of the total accounts, and by many reports, even those reconciliations were
questionable.
Generally speaking, tribes have acknowledged that some of the Strategic Plan's
shortcomings were a function of congressional and DOI, Secretary Babbitt in
particular, restrictions placed on the Special Trustee.^'" In response, a group of
tribal representatives, along with recommendations by NARF, the ITMA, and
congressional committees, have advocated for amendments to the 1994 Act, to
extend greater authority to the Special Trustee.^''® One such amendment would
create a special counsel for the OST, claiming the Solicitor of the Interior cannot
simultaneously representOST and theDOI, especially considering the circumstances
of the class action suit.^
OFFICE OF SPECIAL TRUSTEE RESPONSE
The Special Trustee was aware early on that the DOI, the Clinton Administration,
the BIA, and numerous tribal nations and individuals took issue with key aspects of
the Strategic Plan.^^ Although many believed the plan to be too grandiose and
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politically hazardous to the future status of tribal nations, among other criticisms,
Homan defended the OST's vision for TTF and IIM trust fund management reform
with a determined and principled commitment. In the end, the Special Trustee
believed the success of the Strategic Plan, in whatever form, rested with the
response of congress and tribal nations to the stalling tactics of the
The Special Trustee's response to a perception in Indian country that TTF and
IIM account holders were inadequately consulted over integral components of the
plan was threefold. First, Homan asserted that he consulted "extensively" with
tribes, from the unveiling of the Draft Plan to the submission of the Final Strategic
Plan to congress and the DOI.^^ In fact, the Draft Conceptual Plan was sent to 300
tribes and was the subject of well-attended congressional hearings in the summer
of 1996. Furthermore, the plan was also the subject of approximately 20 regional
presentations by the Special Trustee before American Indian organizations, tribal
nations, and individuals.^^" Additionally, the trust fund development bank concept,
perhaps the most controversial component of the Strategic Plan, In actuality, had
its first public airing in December of 1996 as a component of proposed settlement
legislation sponsored by the DOI.^" Thus, argued Special Trustee Homan, the
concepts contained in the Strategic Plan did not come as a complete surprise
because they were not entirely new.
Taken from a different perspective, the Special Trustee did, in fact, successfully

108

collaborate with tribal nations and various American Indian interest groups in order
to modify some troubling elements of the Strategic Plan. For example, Homan
withdrew his proposal to transfer trust resources management from the BIA, BLM,
and MMS to the ATTDA based on concerns raised by numerous tribes.^^^ As a result,
the Advisory Board to the OST organized a task force on trust resources In 1997
with the goal of creating a trust resource management plan developed by the
American Indian community. The Advisory Board, consequently, urged the DOIand
congress to temporarily delay trust resource management reform until an approach
to this specific area of reform has been offered by the American Indian community.
Homan also adamantly defended himself against GAO and DOI criticism for
falling to adequately consult with the BIA, BLM, and MMS, over recommended
changes to the management of trust functions within their agencies by contending
that the aforementioned executive agencies all but ignored the OST.^®^ Given the
Secretary's general disposition regarding the administrative ranking and authority
of the Special Trustee within the DOI,it is, perhaps, not too difficult to imagine such
a scenario.
The Special Trustee also found himself defending his knowledge and
understanding of the federal trust responsibility toward tribal nations In the face of
the general contention, among tribal and federal players alike, that he lacked a full
and accurate understanding of said relationship. Such a belief may have come
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about in reaction to Homan's nearly wholesale departure fronfi the status quo of TTF
and IIM account management within the BIA, leading those affected parties to the
conclusion that such an extreme philosophical change may not actually be rooted
within the legal parameters of the current trust relationship between tribes and the
federal government. Conversely, it is difficult to support, given the legal landscape
of the current federal trust responsibility to tribal nations, the Strategic Plan's
financial reliance on the trust corpus of tribes and individuals to implement and
maintain the AriDA. Regardless of its origins, Homan profoundly disagreed with the
claim, professing that he was fully aware of the nature of the tribal-federal trust
relationship.^®''
In a similar vein, the Special Trustee retorted against claims that the Strategic
Plan's proposed ATTDA represented a potential termination of the federal trust
responsibility toward TTF and IIM account holders.

Beginning with his

understanding of applicable case-law, Homan emphatically declared:
It is the view of the Special Trustee that these fiduciary obligations of
the United States to AmericanIndians are perpetual in nature and will
last as long as there are Indian assets held In trust and there are
discemable beneficiaries of that trust relationship.^"
Homan further argued that the current status of American Indian trust fund
management under BIA control is practically "de facto termination" anyhow.^^ He
claimed:
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Competition for resources and staff to support Indian programs also
occurs within the Department of the Interior, within the
Administration and within Congress. At each level Indian programs
are traded off against other interests of more immediate need, greater
popular support and political reward... This is still another form of
termination.^®^
According to the Special Trustee, transferring those functions to the ATTDA will
elevate the profile of American Indian trust fund responsibilities, thus giving greater
volume to TTF and IIM account holder voices at the highest level of government
rather than from their previous location, subsumed by the bureaucratic layers of the
BIA, DOI, and the Administration.^®® Moreover, limiting the investment possibilities
of trust funds under the current system to available public debt securities serves to
reduce the value of the trust funds, in the long run, due to the effects of inflation.
In Homan's view,this too exemplifiesa form of termination—financial termination.^®®
Responding to doubt in Indian country whether the ATTDA would be able to
gamer sufficient capital necessary for its establishment and maintenance, Homan
offered the argument that the act of positioning the ATTDA outside of the DOI, as
a distinctly separate entity and agenda, would function to significantly improve
funding levels.^

In addition, Homan rationalized that a professional trust

management team, as opposed to the current status of management expertise
under BIA management, would ensure a greater degree of protection to the Federal
Government from future losses incurred as a result of successful claims arising out
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of breach of trust cases, which will, in turn, save the government money over the
long run. Presumably, Homan predicted that these circumstances, taken as a
whole, would engender a greater degree of generosity from those congressional and
executive representatives in control of budgetary funding.
Special Trustee Homan also shared widespread criticism, including that of the
OST Advisory Board, that the reconciliation process was far from complete.
Interestingly, according to the Board, the CPA firm of Price Waterhouse advised the
plaintiffs of the class action lawsuit that the technique of economic modeling make
it feasible to produce valid estimates of the government's liability that will hold up
In court.According to another consultant in the field of Indian law and policy has
commented that the government could also examine secondary source material to
assist in tracing the lease agreements and receipts for royalty payments, for
example.^®^ Apparently, this can be done for a fraction of what the Interior paid
Arthur Andersen for looking at the tip of the iceberg. Another synopsis of the
argument addressing the integrity ofTTF and IIM account reconciliation comes from
Ivan Makil, President of the Salt River Pima Maricopa Indian Community and OST
Advisory Board member.
In other words, it was not that the Government could not figure out
how to determine its liability, it simply did not want to and made no
effort to see how it could be done.^^
Lastly, the introduction of new trust fund investment strategies proposed in the
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Strategic Plan was strongly opposed by the Secretary of the Interior. According to
Secretary Babbitt these accounts are meant to be "flow-through" accounts,
however, such a policy has not always been adhered to, claimed Homan, as there
is regulatory authority to accept voluntary deposits In case of hardship to the
account holder.^ The Special Trustee also offered the argument that authorizing
the trustee to invest American Indian trust funds in securities in addition to "public
debt securities" more effectively supports the trustee's fiduciary duty to serve the
best interests of the beneficiaries while allowing the tribes to participate in the
management of their funds held in trust in a practical and purposeful way that need
not

present

an

unacceptable

investment

risk

to

trust

funds.^®®

IIM CLASS-ACTION LAWSUIT
Another reaction to the development of the Strategic Plan came in the form of
a class action suit filed on behalf of 300,000 IIM account holders by the Native
American Rights Fund (NARF) on June 10, 1996 against Secretary of the Interior
Bruce Babbitt, Assistant Secretary of the Interior Ada Deer, and Secretary of the
Treasury Robert Rubin.^

IIM account holders found litigation to be the only

remaining option based on an increased awareness that the government, the DOI
in particular, was stalling or otherwise trying to conceal the full extent of its liability
rather than to willfully comply with the guidelines of the ATTFMRA.^®^ According to
NARF Director John Echohawk, the suit was indeed a last resort:
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To make a long story short, we are in court because we have been
unable to persuade the executive and legislative branches of the
government to honor the United States' solemn trust and legal
obligation to 300,000 Indian account holders.^
Divided into two phases, the suit seeks a declaration by defendants conceding
to their past, and present, breach of trust obligation to IIM account holders and to
compel defendants to repair the IIM accounting systems operated by the DOI in
phase one, which ended on July 23,1999, while phase two will seek an accounting
of the applicable trust funds, to the greatest degree possible, and is estimated to
begin in the very near future.^®^ In keeping with these goals, NARF has also set out
to fortify the ATTFMRA so that the Special Trustee has the tools and authority to
"get the job done right".Moreover, according to NARF attorney Bob Peregoy:
These continuing breaches of trust, concomitant losses,and mounting
liabilities that would be borne by U.S. taxpayers are precisely the
reason that Congress must appropriate adequate dollars to fix the
entire trust fund management system.^^^
Unfortunately, it was apparent early on in phase one of the trial that the
government was not going to cooperate. Despite the spirit of cooperation between
the two parties at the beginning of phase one, lawyers for the defense attempted
to get the case dismissed, arguing that the court lacked subject matter
jurisdiction.^^ Justice Department lawyers argued that the case should be moved
to the Court of Claims, the typical venue for American Indian suits of this nature, on
the grounds that the plaintiffs were requesting monetary damages in the second
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phase of the trial.^^ According to noted Indian law scholar Nell Jessup Newton:
"The Indians can't win In the Court of Claims, so the government always tries to get
the case moved into the Court of Claims".^^'' This argument was rejected, however,
by Judge Royce Lamberth, United States District Court Judge for the District of
Columbia, because: "In the plaintiff's view, they only seek to balance the
checkbook, not add any money to the checking account".^^^
Additionally, the first phase of the litigation has been plagued by governmental
misrepresentations, falsehoods, and outright deception regarding to the courtordered production of documents relevant to the accounts of the five lead plaintiffs
in the suit. The Court, the plaintiffs, and their legal team have been deeply
disturbed over the government's inexcusable and seemingly cavalier lack of good
faith effort in producing these critical documents.^^® Despite requests made by
Judge Lamberth in the Order of Production of Information, issued November 27,
1996 as well as a subsequent Scheduling Order from May 4, 1998 to turn over
documents sought by plaintiffs' attorneys in order to prepare for trial, the
Departments of the Interior and Treasury had only produced 25% of the necessary
documents as of the fall of 1999, mainly documents from 1985 onward.^^
Astonishingly, the Department of Treasury did not believe themselves to be a party
to the production orders rendered by the court despite the fact that they are one
of the three named defendants in the case. Furthermore, such a misunderstanding
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is incredible considering the clarity of the wording in paragraph 19 of the Nov. 27,
1996 First Order of Production which required allofthedefendantsio produce "[a]ll
documents, records, and tangible things which embody, refer to, or relate to IIM
accounts of the five named plaintiffs or their predecessors in interest.
Articulating his frustrations over the matter. Judge Lamberth declared: "the
defendants' and

their

attorneys' actions

up

to this

point can

be

characterized as nothing short of contumacious."
In an unprecedented move. Judge Lamberth held Secretary of the Treasury
Rubin, Secretary of the Interior Babbitt, and Assistant Secretary of the Interior
Gover in contempt of court on January 22, 1999.^®° In a forceful ruling. Judge
Lamberth stated:
The Court is deeply disappointed that any litigant would fail to obey
orders for production of documents, and then conceal and cover-up
that disobedience with outright false statements that the court then
relied upon. But when that litigant is the federal government, the
misconduct is even more troubling.^®^
Providing further commentary on the heightened level of misconduct perpetrated
against the court, Judge Lamberth stated:
Viewed even in the most favorable light, the defendants have shown
a reckless disregard for the orders of this court. It must be noted that
there was a substantial amount of evidence produced at the contempt
trial that suggests the defendants' misconduct rises above the level of
Yeckless disregard'.^^
Rnding on behalf of the plaintiffs, the Judge required the defendants to pay the
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plaintiffs reasonable expenses, including attorney's fees, caused by the defendant's
failure to produce relevant documents in a timely fashion, and also appointed
Special Master Alan L. Balaran in late April of 1999 to oversee the discover/ process
and administer the production of documents ordered by the court in its previous
document production orders. The Special Master was further mandated by the
court to report on the adequacy of steps being taken by the government to come
into compliance, file monthly reports about the government's progress, and
recommend solutions to any discovery dispute that arises which cannot be resolved
to the satisfaction of both parties.
One of the latest turns in the case came in March of 1999, prior to the
appointment of the Special Master, when Interior Department lawyer Ralph Williams
shared with the judge in a deposition that he was asked to dispose (7^American
Indian trust fund records.^" In working toward reconciling discrepancies in trust
accounts, Williams was directed by Interior Deputy Solicitor Ed Cohen "to ensure
that... any information which was inconsistent from my [Williams'] findings could
be purged from the files".^*^ He decided instead, to share this information with the
court. This alarming example, coupled with the Treasury's allegedly inadvertent IIM
and TTF document destruction at the Hyattsville facility in Maryland, discussed at
length in Chapter One, casts considerable suspicion on the Federal Government's
handling

of

TTF

and

IIM

trust

documents.
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By the close of the first phase of the trial, several significant events had taken
place; the government's lawyers had stipulated to federal mismanagement of IIM,
as well as TTF, trust accounts,^®® Secretary Babbitt admitted under oath that the
government had breached its fiduciary duty to TTF and IIM account holders, and
finally, that he would welcome limited court oversight of the trust programs
operated by the DOI.^® Quick to follow up, NARF attorneys requested that another
Special Master be appointed by the judge to initiate reform and provide crucial
oversight of the overhaul.In preparation for the outcome in phase two of the
trial, NARF also proposed that the Judgement Fund Act, a mechanism created by
congress appropriating funds for adjudicated obligations of the United States, be
utilized

to

restore

the

proper

account

balances

rather

than

looking to the already strapped BIA budget for monetary relief.^®®
It is clear, however, that Judge Lamberth's position is not an easy one.
Framing the issue at hand. Judge Lamberth has consciously shied away from the
position of a "pseudo-congressional oversight body" intenecting himself into the
administrative business of the executive level.^®® According to Lamberth, such a
move raises a potential conflict over the separation of powers issue. Similarly, early
consideration of the possibility of appointing a receiver to take over possession and
administration of the trust corpus, according to the court, also poses a potentially
serious conflict regarding the separation of powers doctrine.^^ Regardless of these
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tensions, Judge Lamberthhas acknowledgedthat: "The Issue of whether defendants
have compiled with a congressional mandate, signed into law by the President, is
not a nonjusticiable political question.As a result, IIM account holders can
expect Judge Lamberth to closely contemplate the range of possibilities available to
him in order to effectuate a reasonable and swift reform of the government's
responsibility to them.
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Chapter 5
IMPLICATIONS FOR POLICY REFORM
The fact that mismanagement of American Indian tribal and individual trust
funds has been going on for nearly 150 years is profoundly disturbing for several
reasons, many of which represent outstanding issues yet to be resolved to the
benefit of IIM and TTF account holders. Nevertheless, American Indian people have
been fighting for their monies for equally as long. Whether through treaty,
legislative effort, or the courts, tribes have judiciously sought to remedy the
improper management and loss of millions, possibly billions, of dollars rightfully
belonging to them.
Sadly, The OST's Strategic Plan, arising out of congress' most recent legislative
attempt at ultimate reform—the 1994 American Indian Trust Fund Management
Reform Act, has been largely dismissed, the TAAMS project being the major
exception.^®^ As a central component of the DOI's newly revised plan for American
Indian trust fund reform, otherwise known as the High Level Implementation Plan
(HUP), the TAAMS computer system has been recently piloted at the Billings Area
BIA Office as a demonstration project designed to work out any flaws in the system
prior to the successful transition of all trust records from the obsolete and
inadequate systems cun'ently in operation by the BIA.^^^ Despite theDOI's progress
in the actual implementation of TAAMS, significant problems threaten to impede its

120

ultimate success primarily resulting from the DOI's resumption of piece-meal and
short-sighted decision making practices that brought them to this point in the
first place.^®^
Consequently, the aim of this chapter lies in an exploration of fundamental
research questions centering on factors that have hindered the most recent
American Indian trust fund management reform effort. The fundamental legal,
political, and administrative tensions contributing to the breakdown of the
negotiation process between the BIA and tribes, the yet unfinished and widely
disputed reconciliation project, the circumstances surrounding the resignation of the
Special Trustee, and the precedent set by last February's contempt charges against
the Secretary of Interior, Secretary of Treasury, and the Assistant Secretary of the
Interior, serve to draw out pivotal legal and policy questions regarding the rights of
American

Indian

tribal

and

individual

account

holders.

Hence, this chapter raises specific questions regarding the current status of IIM and
TTF account record storage, maintenance, and retrieval, the policies and procedures
surrounding the collection of royalties on trust lands, the balance of power between
the IX)I and congress in the context of trust fund refonfn, external oversight of DOI
account management practices, DOI investment strategies and goals for tribal and
individual trust funds, and lastly, tribal and individual account holder rights.
However, I have left other issues of equal importance unexamined.

The
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implications surrounding the possibility of fraud and theft within current DOI
management of IIM and TTF accounts and the Impact of recent trust fund reform
policies on self-governance tribes and their effect on tribal sovereignty are two
such examples. These issues also require closer scrutiny In order to effectively
resolve the problems they represent in the current effort to effectively refonn the
management

of

American

Indian

trust

fund

reform.

OUTSTANDING LEGAL AND POLICY QUESTIONS
The maintenance of American Indian trust account documents represents the
most basic of the Issues requiring attention in the context of current American
Indian trust fund reform. Simply put, the Integrity of governmental trust accounting
systems and the corresponding accuracy of trust account balances continue to be
significantly impaired without the proper maintenance, organization, and protection
of American Indian trust documents.

Surely, the effects of substandard

governmental record keeping has been painfully demonstrated, for example, in
phase one of the IIM class action lawsuit. Furthermore, the Strategic Plan's
recommended national archives and records center designed to control and
preserve all IIM and TTF account records has been set aside with no plan waiting
In the wings to address this situation. Moreover, In the absence of comprehensive
policies and procedures governing the maintenance of IIM and TTF account records.
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the BIA and other affected executive agencies and departments, such as the
Treasury Department, must defer to applicable federal statutes governing the
genera!rQtenWon of federal documents. However, this situation is unacceptable for
the ver/ reason that these are iriwsfrecords, reflecting wholly different maintenance
needs, not to mention legal standards, than those pertaining to general federal
documents.
Based on these factors, the question of how to resolve the hugely problematic
yet crucial issue of decentralized, physically vulnerable, and non-protected
documents remains unanswered. In order to develop a sound approach to the
maintenance and storage of trust records, several pivotal questions must be
addressed. First, what would be the amount and nature of funding available for
such a project? With this in mind, would a centralized system containing only IIM
and TTF records be more responsive to account management needs rather than the
current system employed by the federal government whereby records are
maintained at numerous federal facilities In common with other general documents
from other agencies? What are the corresponding benefits to both approaches if
standardized retention policies and procedures were enacted? Lastly, given the
legal standards currently required of the United States Federal Government
regarding the fiduciary obligation to manage IIM and TTF accounts, would further
legislation be required to implement comprehensive policies and procedures in this
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particular area? These are all questions that require good faith collaboration
between congress, the DOI, and account holders in order to implement a
comprehensive system that would be both feasible and effective.
The issue regarding the inefficient reporting and collection of royalties on
American Indian trust land also garners close attention. Arguably, circumstances
surrounding the collection of royalties on tribal and individually held trust lands
illuminate the most troubling aspect of the federal government's management of
American Indian trust accounts. In fact, reports highlighted in Chapter One attest
to the fact that TTF and IIM account holders have lost millions of dollars rightfully
belonging to them resulting from numerous incidents of resource theft and under
reporting of royalty payments that should have been posted to their accounts.
Shockingly, this profoundly vulnerable function of trust fund administration has
garnered no attention in the current plans to reform trust fund mismanagement
despite the fact that executive level employees and congressional representatives
alike have known about this dilemma for well over a decade.
Although the BLM has been charged with ''watchdog" status to prevent and
detect fraud regarding the extraction of Indian resources, it lacks the law
enforcement capacity necessary for the job.^'® As a result, the investigation and
subsequent prosecution of fraudulent acts of this nature is deferred to the FBI. To
make matters worse, the actual referral rate of fraudulent royalty reporting and
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resource theft on trust land is extremely low, thus lessening the likelihood of
prosecution. Moreover, tribes have been consciously excluded from national
legislation designed to improve the collection of royalties on federal
lands.
The Federal Oil and Gas Royalty Management Act of 1982,^®® established
provisions and procedures for royalty management, investigations, hearings,
inspections, penalties, and enforcement for which the Secretary of the Interior can
enter into cooperative agreements with states and tribes to assist in completing
these tasks. However, full authority to assume these functions can go to states but
not tribes, thus perpetuating the vulnerable state of American Indian
royalty monitoring and collection under the MMS.^'^
An amendment to the 1982 act, the Royalty Fairness Act of 1996,^'® revised and
expanded the act's guidelines authorizing the Secretary of the Interior to delegate
the collection of oil and gas receipts and related activities to a state upon its
request. However, the act specifically excluded tribes, yet again bypassing the
activities of the MMS as it concerned American Indian assets. According to
Representative Calvert, the bill's sponsor, this was done because congress: ''did not
want to entangle that [the legislation] in an involved situation."
Given the fact that MMS monitoring of royalty collection on TTF and IIM account
holder lands is purportedly plagued by insufficient funding, translating into to an
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inadequate number of field inspectors, as well as the lack of clear direction and
mandate concerning Indian resource interests, one must inquire as to how this
systemic shortcoming can be resolved.*^ More importantly, why has this issue not
been addressed to the satisfaction of account holders? Under what premise is the
federal government entitled to reform royalty collection policies and procedures on
its own lands whereas American Indian tribes and individuals, who's lands are held
In trust by the very same government, are not entitled to the same privilege?
Returning to issues specific to the DOI, congressional intent under TitleIII of the
AITFMRA of 1994 was to grant the Office of Special Trustee sufficient authority and
independence necessary to oversee comprehensive American Indian trust fund
reform, however, politically charged tension stemming from the Secretary of the
Interior's early opposition to the administrative structure of the OST as well as key
components of the Strategic Plan itself have severely obstructed the plan's overall
development and implementation. The most extreme act of opposition perpetrated
by Secretary Babbitt against the OST, Secretarial Order 3208, has served to polarize
congressional and DOI visions for trust fund management. Moreover, it has
undennined the progress of American Indian trust fund reform altogether.
With these factors In mind, what recourse does congress have at its disposal
when the executive level department legally mandated to reform American Indian
trust fund management falls to abide by that mandate? Can Babbitt's order
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restructuring the OST override congressional legislation? If so, should the AUFMRA
be amended to fortify the Special Trustee's authority to carry out meaningful trust
fund management reform or should it rest with another agency outside of the DOI?
Rnally, and perhaps most importantly, would the trust relationship between the
United States and tribal nations be better served if the agency in charge of trust
fund management was located within or without the executive level of the federal
Government?
Similarly, the option of whether to employ an outside regulatory body to oversee
the reform and management of American Indian trust funds also necessitates a
focused inquiry. With the exception of American Indian trust funds, all other public
and private entities with funds or assets in trust are equipped with some type of
oversight body responsible for ensuring the safe and proper management of the
funds and assets in question. Parties involved in American Indian trust fund reform,
primarily native, have argued that the DOI also requires an outside regulatory body
to compel the Secretary of the Interior's compliance with common law trust
standards, or there will never be a trust culture within the DOI regarding the
management of TTF andIIM funds.*"^ Such an absence of external oversight in the
management of American Indian trust funds by the DOI, for example, has
been compared to"... a walking ATM."
Hence, given the current status of American Indian trust fund reform efforts in
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particular, why are IIM and TTF accounts exceptional in this regard? Based on the
outcome of the first phase of the IIM class action suit, oversight of IIM account
management practices of the BIA will, in all likelihood, be instituted in the near
future. Yet, the question remains as to who would be the most appropriate and
effective entity to oversee the management and on-going reform of IIM and TTF
accounts? Furthermore, if such an oversight body Is deemed necessary by either
the courts or congress, where will the funding come from to institute the
mandate?
Numerous concerns have been raised, primarily by account holders and the DOI,
regarding to the Strategic Plan's recommendations for the investment of IIM and
TTF funds. Section 303 of the AITFMRA specifically requires the Strategic Plan to
include:
Provisions for opportunities for Indian Tribes to assist in the
management of their trust accounts and to identify for the Secretary
options for the investment of their trust accounts, in a manner
consistent with the trust responsibilities of the Secretary, in ways that
will help promote economic development in their communities.'"^^
While Secretary Babbitt has disputed and consequently fought against the increased
role of the DOI in the Investment of American Indian trust funds prescribed by the
Special Trustee, tribal and individual account holders have questioned the effects
of new investment strategies on their economic well-being as tribal peoples."*^
Based on these criticism, discussed in greater detail in Chapter Four, what is the
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nature of the "economic development" referred to in Section 303 of the ATTFMRA?
Moreover, do tribes prefer investment decisions that promote economic
development within reservation communities or complete economic independence?
What are the implications of those investment decisions on tribal sovereignty, for
example? For instance, some tribes have posed the question as to what will happen
regarding loan procedures for the ATTDA if tribes or individuals default on their
loans under the Strategic Plan.'"'® Under the stated framework, Homan's plan
enables the extension of loans, backed by either a mortgage, (which most Indian
people on reservations typically do not have) or the use of tribal lands or enterprises
as collateral to obtain the loan.'"'^ Tribes are left wondering who would assume
ownership of tribal lands and assets if tribally or individually granted loans are
defaulted upon. Moreover, this type of investment strategy, regardless of the
corresponding goals, poses a profound risk to American Indian tribal and individual
account holders for reasons that do not concern trust beneficiaries in other private
sector settings. Therefore, it is incumbent on the Special Trustee to fully reflect on
the impact of recommended investment strategies particularly because tribal and
individual

account

holder

investment

needs

are

so

distinct.

It appears, however, that neither the Clinton Administration nor the DOl support
the investment decisions recommended by the Strategic Plan. In the absence of
alternative Investment strategies designed to promote economic development within
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tribal communities, as mandated by the AITFMRA, who will ultimately offer these
recommendations at this juncture? Furthermore, what role willTTF and IIM account
holders be accorded in this arena? Because the issues surrounding the investment
of IIM and TTF account funds is so crucial to the economic and legal needs of
account holders, it is crucial that investment recommendations meet the approval
of the account holders themselves in addition to the DOI and congress.
The rights of tribal and individual account holders represent perhaps the most
important issue involved in American Indian trust fund management reform.
Although certain account holder rights have been delineated through federal caselaw and legislative measures, other crucial rights typically extended to trust
beneficiaries in the private sector remain ambiguous in the context of
TTF and IIM account holder rights.
Not surprisingly, this state of affairs has proven to be extremely problematic for
account holders, an experience of the Red Lake Band of Chippewa posing one such
example. As a tribe wishing to assume the management of their trust funds, the
Red Lake Band of Chippewas have faced an uphill battle with the BIA simply to
conduct an independent audit of their account, a right typically granted to trust
account holders.'^^ Citing the reasoning he wished to exercise this perceived right
as a trust account holder. Chairman Gerald F. Brun claimed: ''My tribe contracted
the truth-finding functions of the auditor because we somehow doubted that the
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truth would come from letting the fox's [the BIA's] auditor count how many chickens
were missing." ^
Although the affected parties Involved In the reform of American Indian tribal
and individual accounts recognize the account holder right to consultation regarding
the management of their accounts, the exact definition of such a consultative right
remains vague. Policy makers must work with tribes and individual American
Indians to ascertain the legal definition of that right. Moreover, once agreed upon,
are legislative measures necessary to legally provide for this right?
Lastly, the Issue of amending trust fund reform policy so that not all tribes are
forced Into the same formula for rectifying mismanagement of their trust funds
merits closer examination as well. Interestingly, In speaking to the Issue of tribal
opinions regarding the Strategic Plan, Paul Homan testified at the IIM class action
trial that 1/3 of the tribes wanted to manage their own monies, 1/3 wanted It out
of the care of the DOI completely, and 1/3 wanted It left with the BIA."*®' Hence,
congress must extend a greater amount of consideration to this Issue In order to
effectively address the diverse needs of tribal and Individual account holders.

CONCLUSIONS
It Is Intriguing that a policy decision with such humble beginnings In the Choctaw
Treaty of 1820 has come to represent such a significant economic, political, and
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legal endeavor for the Federal Government. However, despite the lengthy history
of the government's responsibilities to AmericanIndian tribal and individual account
holders, management difficulties experienced at the onset of the government's
assumption of this fiduciary trust relationship have survived to the present day.
Three interconnected issues continue to subtly undermined the larger reform efforts
sponsored by the federal government. The limited understanding of the political
and legal circumstances underlying the initial creation of American Indian trust
funds among the nations' non-native citizenry and policy-makers alike, the lack of
political clout held by the relatively small number of American Indians in comparison
to the population of the United States at large, and finally, the fact that DOI
management of American Indian trust funds has suffered from chronic
under-funding, have all contributed to the larger problems hindering comprehensive
American Indian tribal and individual account management reform.
Curtis Berkey, a noted Indian law scholar, has offered the following commentary
pertaining to the level of knowledge held by the general public in this
area:
The system of trusteeship and federal management of Indian funds
is deeply rooted in Indian-United States history. It is so much a part
of United States-Indian relations that it is hard to imagine Indian
affairs without such trust funds. Yet, few people understand the
historical origins and development of how the United States came to
hold almost two billion dollars of funds belonging to Indians.'*^"
In addition to the generalized lack of interest in the plight of American Indian
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account holders. Ignorance of the key circumstances surrounding the creation of
Indian trust accounts also leads the average American citizen, perhaps, to mistake
these monies for government hand-outs rather than Indian money held in trust by
the Federal Government. Consequently, the crisis of BIA mismanagement of these
funds assumes a less severe tone of moral disapproval in the eyes of the largely
uninformed American public.
The accompanying attitudes of generations of executive level administrators and
legislative branch policy-makers regarding the nature of the American Indian trust
funds also appears to have negatively impact past, and possibly present, reform
efforts. Commenting on the principles at work in this conceptualization of the trust
relationship,

Felix

Cohen

has

offered

the

following

commentary:

As a result of treaties, statutes, and agreements, much Indian
property, both tribal and individual, is held in trust by the United
States. In the white man's business world, a 'trust' is likely to be a
property of great value; the trustee Is required to protect the trust
property and to turn over all the profits of the enterprise to the
beneficiaries of the trust; the trustee has no control over the
beneficiary's person. In the Indian's world, the same principles should
apply; there is no legal basis for the common view that the Indian
Bureau may deal with Indian trust property as if it were the owner
thereof, or use such power over lands and funds to control Indian
lives and thoughts. Unfortunately, administrators often find it
convenient to forget their duties, which are lumped under the legal
term 'trusteeship'and to concentrate attention on their powers, which
go
by
the
name
'guardianship'.''^^
This Is probably why key players such as Senator Nighthorse Campbell, John
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Echohawk, and Senator John McCain remind us that it is Indian money at stake,
money belonging to some of the most economically disadvantaged communities in
the United States.''"
These two causes taken together, the lack of American Indian political power in
the greater political arena and the limited understanding, among governmental
players and the national citizenry alike, of the complicated relationship resulting
from the federal assumption of the fiduciary trust responsibility, have enabled the
continued substandard level of funding appropriated in order to properly maintain
this most solemn trust responsibility. Although a chronic lack of sufficient funding
does not represent a legally sound excuse for the continued mismanagement
problems that plague American Indian trust funds, it does, however, inhibit effective
reform on a practical level.
Unfortunately, American Indian account holders have been forced to pursue
justice In the only branch of government left to them, the judicial branch of the
government, because the executive and legislative branches of the United States
Government have been unsuccessful in their efforts to reform the American Indian
trust fund management system. Regardless of the outcome of the IIM class action
litigation, congress and the DOI must continue to work together in order to usher
in effective reform. Given this fact, the ruling yet to be offered by the District Court
of the District of Columbia may be able to hold the executive level of the
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government accountable by instituting stricter criteria for reform as well as much
needed

monetary

relief

account holders may finally prevail.

so

that

American

Indian
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