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ABSTRACT 

Is there something special about group rights? Many would say "yes". For some, 

only certain kinds of groups - ones that are oppressed, or play a special role in well-being 

- may have rights. For others, the kind of group is not as important as the group's culture 

and internal structure. At the very least, many argue, group rights ought to be more 

restricted than individualistic ones. For these reasons, arguing the merits of a group right 

is often thought to require a theory of groups or of group identity. If only certain kinds of 

groups may have rights then one has to identify the roles that various groups and/or 

identities play in personal well-being. If a group's culture or internal structure must meet 

certain standards then one must develop a theory of how culture or the internal 

organization of a minority influences people. 

I argue that it is a mistake to think that arguing a group right requires a theory of 

groups. This mistake reflects a tendency to think about group membership as a kind of 

good and to focus on its internal, psychological significance. But if one thinks about 

group membership as a vehicle of action, and focuses on the concrete effects it may have, 

it becomes apparent that arguing for a group right does not require a theory of groups, 

group identity or culture. For in the end, the issues that one must address in arguing a 

group rights are issues about groups. Rather, they are issues about political and moral 

authority, and about the extent to which moral and political norms ought to recognize and 

reinforce the ways that people depend upon one another. These are important issues and 

they raise pressing questions for political philosophy. But they are not about groups. 
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Chapter 1 

Rethinking Groups 

I. Introduction 

1. The Background 

Virtually everything that a human being does has a collective dimension, from 

explicitly communal activities such as playing soccer or getting married, to apparently 

solitary activities such as tending one's garden or brushing one's teeth. The 

pervasiveness of this collective dimension in part reflects the central role of language in 

organizing human thought and experience. But it also, and more importantly, reflects the 

importance of other human beings in producing and reproducing the physical stuff of a 

person's day to day life. So one of things to which one must pay attention when 

incorporating the collective dimension of human life into a moral or political theory is the 

effects of groups and group membership on signification: effects on what actions, goods 

and states of affairs mean to people. But one must also pay attention to what the groups 

to which a person belongs reflect about the way her life if organized; certain facts about 

her dependence upon, vulnerability to and effects on other people. 

For example, Dan Sperber analyses the linguistic or symbolic aspect of what social 

interaction in terms of a process in which individuals invoke and reproduce public 

representations.' These public representations the mechanisms through which individuals 

organize their behaviour and interpret their observations of the world around them -

including their observations of other actors. Participation in a group help people to 
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develop templates and shortcuts for navigating the world; and that world includes other 

people. This is a way of paying attention the effects of group membership on signification 

without ignoring the facts of and about interdependence that groups themselves reflect. 

Political philosophers are accustomed to paying attention to the effects of groups 

and group membership on signification in separation fi-om facts about physical 

interdependence. One sees this in the emphasis that many discussions of group identity 

place on collective intentions or the instinct to use and develop symbols." We are much 

less accustomed to paying attention to facts about physical interdependence. For example, 

Carol Pateman, Alison Jaggar, Christine di Stefano, Maria Lugones and others have 

pointed out that many of the standard ways of talking about autonomy citizenship 

presuppose a level of independence from others and insulation from their actions that an 

ordinary person cannot have (or, at least, cannot have by just means).^ In effect, the 

ongoing contributions that individuals make to one another's lives tend to be taken for 

granted a lot of the time; and so the relationships and social connections that make these 

contributions consistent and even possible are left largely unexamined. This may make the 

idea that the groups to which a person belongs should be thought of as first and foremost 

reflecting the specific interdependences in which she is situated seem a little strange. But 

almost everything that I do, every day of my life, is made possible by contributions fi-om 

other people. And the groups to which people belong and with which they are associated 

reflect this. 

This last point is worth emphasizing. It is easy to underestimate the extent to 
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which even the most independent of human beings - e.g., healthy adults in the prime of 

their lives - require constant contributions from others just to survive let alone flourish. 

But even medieval hermits, or anchorites, who are often thought of as an archetype of 

isolation and self-sufficiency, were usually supported by offerings or other contributions 

from people in nearby communities.^ So thinking about groups is thinking about physical 

as well as symbolic interdependence. People are almost always found in groups because 

association with others makes life possible and not just good. In this respect human 

beings are more like Lifesavers than they are like Aero bars; before you get one on its 

own you first have to buy the whole pack. 

2. The Problem 

But of course the problem is not just to recognize that human beings are 

ineliminably dependent on one another and this is reflected in their memberships in groups. 

The problem is figuring out how to incorporate this recognition into one's moral and 

political theories. Charles Taylor is undoubtedly right to describe a moral theory which 

ignores the collective dimensions of life as "living beyond its means".' But this in itself 

does not get one very far. Knowing that the collective dimension of human life must be 

taken into account does not tell one to go about doing it. 

Some theorists treat collective life as a kind of good. On this view, the best way 

for moral and political theories to take it into account is to figure out what kind of good is 

it, what do individuals need it for and/or what kind of access to it individuals must be 



ensured. For example. Will Kymlicka, Darlene Johnston and Frances Svensson each argue 

that certain types of group membership should be treated as a primary good - a good that 

individuals must be ensured a minimal stock of before inequalities are permitted.® Denise 

Reaume argues that in some instances participation in a collective activity (for example, 

minority language education) is a fundamental good in and of itself such that individuals 

have a fundamental moral claim to see it secured through, for example, institutionalized 

group rights.^ And Avishai Margalit and Joseph Raz argue that secure access to an 

encompassing culture is a crucial component of individual well-being such that it may in 

some circumstances ground a group right to political autonomy.* 

Others treat collective life as a constitutive element in their theory of what it is to 

be a moral agent and so to be subject to the claims of others at all. For example, Charles 

Taylor argues that one must conceive of a person as an agent in order to hold her morally 

accountable; and that this requires one to conceive her as the particular (communally 

attached) person she understands herself to be. Such a conception requires some account 

of which of the various attachments an individual has are likely to be most fundamental or 

important to her self-understanding. And so, examining the nature of the groups to which 

a person belongs must play a central role in examining their moral and political claims and 

obligations.' 

Similarly, Michael Walzer argues that what individuals owe to one another ~ and 

so whether either their shared institutions or their aaions towards one another can be 

described as "unjust" ~ depends on the particular content of their shared understandings 
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of what social goods mean and how they are to be divided so that the justice and injustice 

of a person's circumstances must be indexed to the group culture of which they are a 

part.'" David Miller argues that membership in a national group is a necessary condition 

for individuals to be psychologically capable of responding to the moral claims of persons 

as such." 

Others still treat groups and group membership as a feature of the external 

environment that contributes to an individual's estimations of the costs, benefits and risks 

associated with various courses of behaviour. For example, Robert Goodin gives what he 

describes as a "broadly Bayesian" account of group differentiation in which group hostility 

is an outgrowth of the fact that certain of a community's conventions, although inherently 

arbitrary, can only succeed in fulfilling their fimction if the individuals subject to them treat 

them as non-arbitrary - treat them as tnie}- Here, knowing that a person belongs to a 

particular group is like knowing that they grew to maturity in a geographic region that is 

regularly subject to hurricanes. It gives one information about the context to which they 

are used to responding so that reactions or behaviour that might otherwise be unexplained 

or irrational no longer seem to be so. 

Russell Hardin similarly argues that developing and maintaining norms of exclusion 

is one mechanism through which sub-groups living within a larger community influence 

the risk calculations of members who are considering partial or fiill defection from the sub

group understood as a cooperative scheme(i.e., members who are tempted by the benefits 

of weaker identification) gain the ability to exclude members.'^ Here again, the groups to 
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which a person belongs appear as a feature of their decision-making landscape. Group 

memberships are facts to which persons respond. 

Each of these approaches seem, at least to some degree, to be on the right track. 

And none of them seems on the face of it to be incompatible with the others. Why then 

(one might ask) is there so much disagreement about the moral and political obligations 

generated by and/or in the context of group membership? And (perhaps more to the point) 

why is it that many of these theories depart from claims about collective life that are (on 

the face of them anyway) eminently plausible, but end up with deeply problematic 

conclusions? For example, the accounts of the political significance of group membership 

furnished by Kymlicka, Taylor, Walzer, and Margalit and Raz all require the empirically 

unrealistic assumption that individuals have a single, "core" self around which other 

identities are organized. And Jeremy Waldron, exhibiting a striking lapse in historical 

memory, identifies the central normative issue in worries about the erosion of traditional 

and minority communities in the modem period as whether anything can or ought to be 

done about "deracinated cosmopolitanism"'^ as opposed to states' commitments to nation-

building. 

In general, the continued persistence of involuntary population transfers, social and 

economic development policies explicitly aimed at "modernizing" certain group affiliations 

out of existence, the erosion of conmiunities' land base through expropriation and 

unwillingness to enforce the legal and political rights of vulnerable groups their claims in 

the face of encroachments by others seldom appear in theoretical analyses of minority 
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rights; even though these are often the underlying factors pushing groups to seek 

protections in the first place. The literature on secession is a notable exception in this 

regard. But even with respect to secession, not all theories take the specific injustices to 

which a group may be subject to be a relevant consideration when considering the content 

of its rights." Somewhere between their initial observations about the way groups impact 

individuals' lives, and their conclusions about how these observations can be expected to 

work themselves out in moral and political theory, these theorists seem to have gone 

wrong. 

3. Five Steps Toward a Solution 

The heart of the problem is that these various (initially plauisble) observations 

about how group membership may matter (as a resource, through its effects on how 

people see themselves, as a feature of individual's environment) seem not to be 

incorporated into moral and political theories in the right way. In fact, the way 

observations about groups are being incorporated into moral and political theories can be 

improved in five ways: 

(1) Adopt a more sophisticated approach to empirical studies 

(2) Recognize that interdependence and mutual vulnerability cannot be avoided 



(3) Pay more attention to the way group membership patterns action. 
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(4) Pay more attention to the tangible ways that group membership affects individual 

choice and agency. 

(5) Recognize a third path between treating groups as aggregates and treating groups as 

individuals writ large 

Disagreements over the proper policies to adopt with respect to groups, and/or the proper 

significance to accord group membership in moral and political theories cannot be made to 

go away by adopting these suggestions. But what is at issue in those disagreements will 

become much clearer and the disagreements themselves will be made more tractable. 

II. Five Ways to Improve the Way Groups are Conceived 

I. A More Sophisticated Approach to Empirical Research 

Incorporating empirical studies and/or empirically defined terms can lay traps for 

the unwary. To avoid these traps, it important to do two things. First, one must 

recognize that empirical studies are designed to advance specific research goals within a 

particular intellectual context. Second, one must realize that arguments for the rightness 

of a policy are subject to different kinds of intellectual demand than are arguments for the 

rightness of a principle, and then carrying through that recognition in one's criticism or 



advocacy of particular political arrangements. I take these in turn 
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(a) Taking Definitions from Empirical Studies 

In empirical research, concepts and definitions are usually developed to serve a 

specific theoretical purpose. For example, Hans Vermeulen and Cora Covers argue that 

anthropologists studying nationalism and ethnicity first developed definitions that 

emphasize subjective states of individuals (such as personal identification) so that they 

could study the relationship between external circumstances and the representation and 

use of those circumstances in political mobilizations.Nations and ethnic groups were 

defined in terms of subjective states not because it is in these that nations and ethnic 

groups "in fact" consist, but rather because the limitations of earlier models of political 

mobilization made it important for researchers to isolate the role of this internal 

component in cases where categories like ethnicity seem to be salient. 

Developing and deploying very focused or tailored definitions of a concept in this 

way is an important part of how empirical studies work. Studies are usually designed to 

answer a specific question within a particular research context. This practice can be 

misleading when a term or conclusion is taken out of its original context, however. For 

concepts and definitions that are appropriate and usefiil when deployed in one intellectual 

context - a study of how ethnic groupings can become a significant feature of social 

organization in industrializing societies, for example - may turn out to be inappropriate 

and distorting in a different kind of study. 
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Political philosophers and theorists have been heavily influenced by Herderian and 

symbolic interactionist accounts of group development and identification'^, particularly as 

found in the anthropological literature on nationalism and ethnicity.'* So many of the 

concepts and definitions on which contemporary theories of the normative significance of 

groups depend were first developed to serve quite a different intellectual purpose than that 

in aid of which they are currently being deployed. In particular these concepts were 

developed to help anthropologists and historians address perceived gaps in available 

explanations of social and political mobilization. But that the nation understood as an 

"imagined community", or ethnicity as a means of self-identification is what 

anthropologists or historians have been most recently interested in studying does not mean 

that such a conception of the nation or ethnicity should be what political philosophers 

attempting to develop a normative theory of obligations that appeal to groups look at. 

For what theorists end up assuming when they use concepts such as "identity" or "culture" 

in the way these are used by anthropologists may miss out on features of these phenomena 

that are crucial for an adequate normative analysis, tt is important, then, to ask whether 

the projects of political and moral philosophers are likely to be well-served by the 

literature to which most contemporary theorists are now looking. Right now this question 

is not being asked. 

(b) Principle and Policy 

It is a common place among philosophers that facts about the world do not directly 



translate into facts about right action. Knowing that Anya does in fact participate in the 

local sewing circle does not by itself licence one to infer that Anya ought to participate in 

the local sewing circle. The Humean diagnosis of the problem is that one needs some 

additional premise telling one that Anya ought to participate in the groups which she does 

participate in for the ought statement to follow." The idea is that oughts get generated 

not by looking at a set of empirical arguments and drawing out some implication latent in 

them, but by taking a set of empirical arguments and adding them, either to a set of 

normative judgments or to some kind of normative theory. 

This way of describing what goes wrong seems to work well enough with our 

sewing circle example, but it does not quite do the job as an explanation of what goes 

wrong in unargued moves from principle to policy. For the gap between principle and 

policy, although it includes the need for additional, normative, arguments is not exhausted 

by this. The gap between principle and policy also involves a move from abstraction to 

specifics. In this, it is much closer to what G.E.M. Anscombe describes in Intention as the 

challenge of practical syllogisms: the challenge of generatmg conchisions about action 

from premises which on the face of them have no practical implications one way or the 

other. 

As Anscombe presents it, the problem is not (or not just) that the world does not 

in itself offer up evaluations. It is also that observations about the world do not come with 

directives for action attached. Thus she points out in a discussion of Aristotle's syllogism 

about dry food suiting humans: 



21 

It is obvious that I can decide, on general grounds about colouring and so 

on, that a certain dress in a shop window would suit me very well, without 

its following that I can be accused of some kind of inconsistency wdth what 

I have decided if I do not thereupon go in and buy it; even if there are no 

impediments, such as shortage of cash, at all.-" 

To figure out what kind of action a particular fact implies one must combine that fact 

with some account of not just how things in the world should be valued but also of how 

human beings ought to respond to that evalutation in a particular context. 

One strategy for this is to add a premise about the kinds of actions or kinds of 

outcomes that people in general ought to be interested in pursuing. So in Anscombe's 

example above, one might add the premise that people ought to purchase things that suit 

them, and this, combined with empirical observations to the effect that the actor is a 

person, a certain dress would suit the actor, and she has sufficient money and time to 

purchase it, does seem to generate a conclusion about what the actor should do that one 

can expect a rational person to find compelling. 

The success of this strategy relies on at least two things, however. The first is 

pointed out by Anscombe herself the linking premise must (at least implicitly) characterize 

the action it recommends as something a reasonable person would adopt as her aim. 

Anscombe describes this as a "desirability characterization" - "the description under which 

[an object of action] is aimed at".-' A premise must (at least implicitly) link the action in 

question to some plausible view of what should interest a reasonable person. In other 



words, it must link the action to some substantive theory of what a normal human being 

should want - to some substantive theory of the human good. 

This is where Anscombe's own analysis of what is necessary stops. But the extent 

to which an argument can establish that performing or requiring a particular action follows 

from some observation depends on another step as well; operationaiization. In 

Anscombe's example, that a certain dress suits her is an empirical observation; the dress 

will suit her or it will not. So far so good. But how is one to figure out whether the 

features one is observing should count as an instance of "suiting"? For example, on one 

understanding of "suiting" a person, the dress must make its wearer sexually attractive. 

One another understanding, the dress must make its wearer comfortable and not clash with 

her hair colour. Which understanding of "suiting" should hold sway? 

This is the problem fo operationaiization. To operationalize a concept is to specify 

a set of operations or physical manifestations that external observers can "count" as 

instances of that concept in the real world. When I use a tape measure to mark off the 

distance that my couch exceeds my living room wall, for example, I take the concept of 

"length" and operationalize it in order to manipulate it is in practical setting. I treat the 

distances between long dashes on my tape measure as acceptable exemplars of "a length" 

and this allows me to, for example, compare the spatial extension of objects that interest 

me (in this case, my couch and the wall against which I had hoped to place it). 

Now, if the long dashes on my tape measure - my operationaiization of length -

do not mark off extensions which look roughly the same when placed on top of one 
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another, the practical translation of length which it provides will not be very apt for my 

purpose (comparing the spatial extension of objects). This is not to say that it will be a 

defective operationalization for all purposes. If, for example, all I need is to assign 

differing numbers to differing spatial extensions and then count how many times each 

number comes up, then the operationalization provided by my tape measure may do quite 

well. But if it turns out that there are not any circumstances under which the point of 

employing the concept of length can be served by my tape measure, then there will be 

reason to abandon it altogether as a viable operationalization of length. 

In other words, what it is reasonable to accept as a good instantiation of some 

concept will in large part depend on what one is trying to do with it. This should bring to 

mind some of my cautionary words earlier about the use to which one puts empirical 

studies. The point there was that one's use of empirical work in an area must be 

conditioned by a clear sense of the purpose it is to serve within one's own theory. Here 

the point is slightly different; arguments to the effect that endorsing a specific policy 

regime follows (or fails to follow) from a theoretical conckision will depend not just one 

conceptual coherence but also on whether one can establish that the facts one expects to 

observe as a result of that policy regime ought in fact to count as examples of the concepts 

one has used. 

Suppose, for example, that I have argued that providing equally effective levels of 

health care to all the country's chizens requires that Canada's provincial governments 

involve the elders of Cree communities in designing and implementing health care delivery. 



One obvious set of questions that will arise in the course of assessing my argument's 

merits will regard how I have defined "health care"; and, in particular, whether I have 

defined health care in a way that makes it plausible to think that the involvement of a 

community's leaders in delivery system design is conceptually implicated in the level of 

care that a community's members receive. But there is also a second set of questions: 

what particular circumstances in an individual's life may one observe that a person 

wondering if this particular proposal has in fact paid off (for example, a program officer) 

could count as a piece of evidence that "health care" has been received? 

On this way of drawing it, the difference between principle and policy is not in the 

type of valms appealed to in one's justification, but rather in the type of reasoning that 

one's justification requires. Reasoning about operationalizations seems to require 

judgements of proportionality or fittingness, in contrast to judgements about coherence or 

implication. 

So whether it is the case that particular facts in the world imply that a particular 

institutional arrangement is permissible or necessary will depend m the first instance on 

whether there is a viable account of legitimate human aims within which it makes sense to 

adopt the purpose that the institutional arrangement is intended to serve; and in the second 

instance on whether the abstract concepts which are invoked to make this institutional 

arrangement a reasonable response to the facts which have been observed can be aptly 

operationaUzed given the (conceptual) purpose they are supposed to serve. Finally, of 

course, there will be an assessment of whether the institutional arrangement as 



operationalized has an instmmentally rational relationship to the purpose given the facts at 

hand. Whatever one's moral theory, then, the policy recommendations that it implies will 

almost always be context-specific. 

This makes the route from a set of observations about the world to 

reconrunendations about specific institutional arrangements is extremely complex, even if 

there is widespread agreement about the substantive moral theory with which one's 

observations are to be combined. And it suggests that disagreements are as likely to arise 

from different interpretations of the facts as from different theories of value. 

2. Vulnerability to Others Cannot be Avoided 

In the words of Jean-Jacques Rousseau "man has some share in his own 

operations."" This makes it possible for human beings to reflect on the groups with which 

they associate and even to change their relationship to a group, to dissociate themselves 

from it, or to actively endorse the status quo when they refrain from change. At the very 

least, reflection makes it possible for individuals to articulate, to themselves and to others, 

what it is about belonging to a group that is valuable to them. And it allows individuals 

consciously to incorporate their membership (or various memberships) into a larger plan 

for themselves and for others. 

For many, these considerations raise an obvious question: "why should a moral 

theory pay attention to groups as a collective phenomenon at all?". For example, 

Chandran Kukathas argues that individuals' capacity to choose whether they continue to 



participate in a group and on what terms makes consideration of the group qua group 

irrelevant to moral analysis.^ Jeremy Waldron offers a similar conclusion based on the 

fact that most individuals move between a number of different group memberships and so 

can only with the greatest difficulty be said to have fundamental interests arising from their 

association with any one."'' The point, these theorists argue, is to make sure that the 

associations an individual has reflects that individiiars choices rather than the choices of 

someone else. And one does not have to talk about groups per se to do this. 

Obviously, however, not all the groups with which an individual associates can be 

said to reflect a real choice on their part. Moreover, even if it is the case that for any 

particular group an individual can determine whether and on what terms she participates, 

she cannot realistically survive without an association of some sort; and to do this she will 

have to be accepted somewhere. And even if an individual could exert full control over 

the groups in which she is involved and the terms of that involvement, the ways in which 

association with any particular group can affect a person's life are very complicated and 

often evolve in response to events or demographic trends which are very difKcult to 

predict ahead of time. Thus the ability of any one person to access and/or process enough 

of the relevant information to be able to predict the impact which participating in various 

groups is likely to have on the kind of life she will be able to lead or the kind of social and 

political activity she will be able to engage in is sufficiently constrained to undermine the 

general claim that in choosing her memberships a person can be said to have chosen that 

membership's consequences. 
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One popular way to make this point is to invoke the role of primary associations 

such as the family in determining the shape of a person's subsequent development. Thus 

Michael Walzer emphasizes that 

We are bom members of a kin group, and of a nation or country, and of a 

social class ~ and these three go a long way toward determining the people 

with whom we associate for the rest of our lives. ... These are concrete, 

involuntary joinings from which, so the child will certainly be told, rights 

and responsibilities flow. But parental instruction, the experience of class, 

and religious and political socialization inside and outside the home also 

work more indirectly, creating background conditions that support 

particular adult associations and not others."' 

Will Kymlicka similarly points to the barriers which differences in social organization and 

technological development pose to movement between cultures.'® Charles Taylor casts 

this as a point about personal history and the psychological limits of self-determination. 

One cannot construct a life for oneself m the present, he argues, without in some way 

indexing it to the life one has already led. 

If necessary, we want our future to "redeem" the past, to make it part of a 

life story which has a sense of purpose, to take it up as a meaningful unity. 

... To repudiate my childhood [or former identity, or former pattern of 

activity] as unredeemable in this sense is to accept a kind of mutilation as a 

person; it is to fail to meet the fiill challenge involved in making sense of 



my life. This is the sense in which it is not up for arbitrary determination 

what the temporal limits of my personhood are." 

In each of these responses to the move to emphasize choice, what one is talking 

about when one talks about the influence of group membership is taken to be the 

relationship between an individual on the one hand and a group. But many of the most 

important ways that individuals' lives are involuntarily affected by group membership arise 

from the way such memberships reflect and limit the relationships they are able to form 

with others. Consider, for example, the phenomenon of ascription or external 

identification, in which an individual is identified by others as belonging to a class or group 

of persons and becomes an object of certain kinds of action on the basis of this. Whether 

you become the target of actions by another person because he has identified you as 

belonging to a group is not within the scope of an individual's control, nor is it under the 

control of the group to which an individual belongs. But once a person is associated with 

a group in others' view, her interests, activities and actions are liable to be affected by that 

relationship. This can have a huge impact on the terms on which an individual accesses 

and uses resources, forms associations with others, and participates in various social 

fora.** 

The experience of the pop singer Mariah Carey can be an instructive case in this 

regard. Within the United States, the distribution networks for pop music tend toward a 

high degree of racial segregation, so that marketing channels such as radio stations and 

video shows usually target either white or Afiican-American audiences, but not both. 



Some artists are able to "cross over" and appeal to both markets, but they are not the 

norm and the conventional wisdom is that it is very difficult to market Afncan American 

artists to white audiences and vice versa.^ Moreover, appealing to a white audience is 

usually more lucrative than appealing to an Afncan American audience because the 

number of potential consumers is much larger. (In the past it was also often assumed that 

white audiences have more money to spend, but this has been challenged in recent years.) 

This is the environment in which Mariah Carey made her U.S. debut. 

When Mariah Carey was first introduced to the American pop music scene, her 

record company attempted to market her to white audiences; they marketed her as "a 

white girl that can sing". However, after some investigation into Carey's background 

music journalists "discovered" that Carey is in fact the child of a racially mixed marriage. 

Carey's background is Brazilian and it is not obvious that, from her perspective, there was 

anything misleading or dishonest about her record label's marketing strategy. In the 

United States, however, Carey's parentage meant that under normal circumstances white 

distribution channeles would not play her music. The record label was accused of having 

tried to "pass" Carey as white in order to access more lucrative distribution channels. The 

music on Carey's albums did not change but the markets to which her record company 

could sell that music, and the range of possible images they could construct for Carey 

were radically altered once facts about her parentage became public.^" 

In this case there seems to be something morally problematic about record 

executives' having this power to exclude someone from the community of maintream 
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artists on the basis of their parentage. One has a suspicion that distributors have 

exaggerated the significance that colour has for audiences; and that even if they have not 

that one ought to be very wary of racialized conceptions of identity. In particular, the 

criteria used to draw the community's boundaries in this case (the pigmentation of one's 

parents' skin) seems not to be connected to the purpose the community is supposed to 

serve (exposing people to music they are likely to enjoy). These are all reasons for 

thinking that there is something wrong with allowing the gatekeepers of this particular 

community to exclude Mariah Carey. 

One might take this example to reinforce the case for freeing individuals fi-om the 

constraints of external identification (of identification by others). But this is much too 

quick. For it ignores the fact that just as how others define their community can have 

consequences for me, how I identify myself can have consequences for them: especially if 

my identification includes declaring myself part of their community. In some cases, the 

ability to control who may enter as a member and on what terms this may take place may 

be important to persons' ability to maintain the connections between one another that 

made group life important to them in the first place. And this may be the case without 

there being anything morally problematic about the grounds of their identity. 

Suppose, for example, that you are a member of a community which was founded 

for the express purpose of celebrating the lives of Virgin Saints such as St. Cecilia, St. 

Agatha, and St, Barbara, all of whom were (reputedly) martyred in variously gruesome 
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ways for having refused to marry. Members of your community attest to their virginity 

before joining and (of course!) swear to maintain themselves in that state for the duration 

of their membership (for most members this is for life, but those who wish to leave may do 

so at any time). Now suppose that I develop a fervent attachment to the cult of St. 

Cecilia, and after a time I come to so revere the principle for which she died that I ask to 

join your community. 1 express fiill willingness to adopt and adhere to the vow of celibacy 

and I am obviously serious in my desire to celebrate these saints' lives and advocate the 

emulation of their example. 

The problem is that I am not a virgin. Thus if you accept me an important 

component what those who have joined the order have in common - and so an important 

component of what it is that community aims at (the preservation of virginity as well as its 

promotion) - will change. You and your fellow members consider that this may be a 

change you are willing to accept. It nonetheless seems very important in this example 

that the community have some definitive say in the decision. For inasmuch as my entry 

into your community has hnportant consecpiences for the extent to which you can continue 

to pursue your common project on terms you can accept, your ability to choose the terms 

on which your lives are led is just as much at stake as is mine. 

The point of this example is that entry into a community has consequences for not 

only the individual doing the joining but for the individuals already in the community as 

well. And insofar as an individual's decision to leave a community also changes the 

composition of the group, the relations between those who remain, and the options they 
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have open the same will also hold true for exit. So whether external identification and 

constraints on exit and entry are morally acceptable is not a matter of elevating choice 

over stability or individuals over collectivities. For easing exit or entry can limit the ability 

of individuals to determine the terms of their lives just as much as constraining it. This 

suggests that the problem in cases like Mariah Carey's is not that her entry in a community 

is governed by rules or criteria that she herself would not accept, but that there is 

something else about the rules, perhaps their actual content, or the way they have been 

developed. 

So the factors that associate a person with some groups, exclude them from 

others, and give those associations and exclusions a particular salience in her life are not 

entirely within her control; and cannot be placed entirely under control without 

constraining the ability of other people to have some say in their associations and 

exclusions. This can happen without the basis if inclusion or exclusion itself being 

problematic. It can also happen without the basis for inclusion or exclusion reflecting how 

members of a group think about themselves - without reflecting a particular sense of self 

For example, it is a matter of historical fact that I spent the first seventeen years of 

my life in a rural area just east of Toronto during which time I was educated in the local 

public schools. I may present myself in a way that suggests that these facts do not obtain, 

or that they are not an important part of who I am. I may, for example, answer with some 

more exotic locale, "Halifax", when people ask me where I am from; and I may sincerely 

believe that Halifax is my "true" home, the place that shaped the most important elements 
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of my identity. 

Nonetheless, anyone who wishes to check my school records will quickly learn 

that I am not telling the whole story when I describe myself as "from" Halifax. And the 

part of the story I am not telling may make a big difference to the voters of Halifax should 

I ask them to elect me to a position on the local school board. For the issues that I have 

faced as a child attending school in non-coastal, densely populated, prosperous southern 

Ontario may be very different from the issues faced by children attending school in 

Halifax, Nova Scotia. And so the fact that I was schooled in Ontario rather than Nova 

Scotia may be a good reason for voters to be skeptical about my ability to recognize and 

effectively represent their children's educational interests. In a country with less variation 

in resources and school conditions across federal jurisdictions, my having grown up in 

southern Ontario may not be grounds for such skepticism. But the Halifax school board is 

not in such a country; and so facts about the province in which I was educated may well 

place constraints on the kind of political relationship I can have with people in Nova 

Scotia. Here, the constraints arise not from the effects self-identification has on the 

identity of others, but from the effects of certain institutional stmctures on the way people 

are related. 

3. Group Membership Affects Action as well as Interests 

The foregoing discussion suggests that groups and group identification may be 

important for their implications for the paths or manner of action that are open to a person 
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and not just for their implications for how persons perceive their interests. For example, 

in the Mariah Carey case, which community of pop artists the singer was associated with 

had specific implications for the resources and corporate alliances that were available. 

These implications had two types of consequence. First, the resources and corporate 

alliances available influenced the amount of money that Carey could expect to make: it 

affected her economic interests. The resources and corporate alliances available also had a 

second type of consequence: it influenced the range of actions that Carey could take, both 

in pursuit of her economic interests and in the development of her musical style. 

The effects of group membership on a person's range of action is important in part 

because it indirectly affects their capacity to protect and advance their interests. But it is 

also important in separation fi-om this. For constraints on action may affect what one 

thinks it reasonable to expect of a person; and the terms on which they interact with 

others. In particular, it may affect the degree to which a person can reasonably be 

expected to trust a person, set of persons, or institutional arrangement. 

For example, something about the group to which one belongs might make the 

action very costly, or it might expose one to risks that someone from another group would 

not face. Thus, a person from a very conservative background might have to break all 

ties with her family in order to pursue a life not tied to agriculture, whereas other children 

in the area are able to maintain their family ties regardless of the life path they choose. 

The person from the conservative background would have to leave the family home and 

support herself with no possibility of financial contributions fi^om her parents and the 



knowledge that they will not be there as a safety net if she runs into problems. If she 

applies to the government for financial assistance to attend a post-secondary institution - a 

school for mechanics, for instance, or nursing school - her eligibility will be affected by 

calculations of her parents' assets and capacity to contribute even though she cannot in 

fact count on these. She will have to rely on whatever savings she has managed to amass 

while living at home to see her through until the first paycheque; and of course the extent 

of these savings will probably depend on the extent to which her family situation made it 

possible for her to work outside the family farm before she left. The (family) group from 

which this person comes makes the sense in which a life outside the family farm was 

available to her very different from the sense in which such a life was available to other 

children. Leaving was a much more costly and risk-laden option for her. 

This suggests that one way that the groups to which people belong enter into 

moral theory is through the influence they have on the kinds of action which are available 

to people, and so for which they can be held accountable. 

Group membership can also influence what a person expects from a situation and 

their interpretation of why certain actions are directed toward them or how events that 

affect them come about. This in turn may affect how successfully they can interact with 

certain institutions. For example, there has been a movement within Canada in recent 

years to create a separate Aboriginal justice system. A big motivating factor is the 

overrepresentation of Aboriginal persons within Canada's penal system.^^ This 

overrepresentation is argued to reflect (at least in part) a difference in the ways that 



aboriginal and non-aboriginal persons experience their interactions with Canada's criminal 

justice system. A large part of the problem is that members of Aboriginal peoples have a 

different historical, political and geographical relationship to the officials who administer 

criminal justice in Canada, and the rules by which that system is governed. Mary Ellen 

Turpel captures some elements of this in the following description of the differences she 

has observed between her legal practice (comprised mostly of Aboriginal clients) and 

those of her white colleagues: 

... I seem to spend a lot of my time on thickly overgrown legal trails 

researching historical materials. Seldom do my clients come to me; I go to 

them. This involves travelling fair distances to remote communities. My 

primary form of practice is arguing with government bureaucrats (when 

able to secure a meeting with one) over rights. Most of my clients cannot 

afford to go to court, and if they could the obstacles are considerable.^' 

Historical differences in the terms on which members of Aboriginal communities 

have been incorporated into Canadian politics and society, institutional operations that 

disadvantage persons living in communities with the characteristics that many Aboriginal 

communities display (such as: being located in an area remote from the provincial and/or 

federal centres of political power; being located in the northern part of a province or of the 

federation as a whole; being located in a rural area; being a member of a linguistic minority 

within a province or the federation as a whole), and a historical experience of government 

representatives in general and police in particular that leads individuals to expect at best 
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indifference and at worst iiostility fiave combined to make certain institutions not only not 

useful in enhancing the prospects of many Aboriginal Canadians but in some cases actively 

harmful. In short, Canada's social and political institutions are set up in such a way that 

the options of a member of an Aboriginal people who interacts with the criminal justice 

system are likely to be structured differently than are the options of other Canadians. 

This suggests that group membership ought not to be thought of as a thing that 

persons access and use but rather as a location from which they act and are the object of 

actions. The relationship between a person's group membership(s) and how she perceives 

and pursues her interests not only very complex but also likely to be shaped by the social, 

historical and institutional context in which she finds herself 

4. Groups Matter for More than a Person's Sense of Self 

Belonging to or participating in a group affects individuals' capacities to act and/or 

their well-being in ways that are both internal, or psychological (connected to the 

person's mental life or sense of self) and external, or tangible (connected to the person's 

physical situation in the world). Philosophical analyses tend to stress the ways that 

involvement with a group structures action through its effects on a person's sense of self 

For example, Charles Taylor has argued that actions or patterns of behaviour only acquire 

meaning for individuals through such individuals' participation in a horizon-setting 

community. Will Kymlicka describes secure membership in a cultural community as 

important because it is only in the context of such a membership that a person comes to 
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perceive certain opportunities or plans of action as possible and/or desirable.^ And David 

Miller has argued that shared participation in some kinds of group (in particular, in 

nations) makes moral behaviour (such as fulfilling obligations to redistribute wealth) 

psychologically attractive by reducing the extent to which morality conflicts with self-

interest, establishing a bond of loose reciprocity between persons which makes them 

psychologically disposed to aid fellow group members, and marking out sets of people 

whose existing dispositions toward one another can serve as "natural sites" on which to 

establish formal systems of reciprocity.^^ 

Obviously, however, participating in a group affects individuals in tangible ways as 

well. In the first place, many of the harms which people experience at the hands of others 

or of institutional arrangements are directed toward them because they are associated with 

a group which is perceived as hateful, threatening or inconvenient by outsiders. (This is, 

for example, a recurrent theme in the reports and hearings of international human rights 

tribunals.^®) Which groups an individual is associated with can also have wide-ranging 

effects on the kinds of financial, cultural and social resources she can access.^ And there 

is considerable evidence that a particular group's social status and its overlap in 

membership with other groups can make a significant difference to how easy it is for 

members to engage in social reform or political activity and to the likelihood that such 

engagements will succeed.^* 

Group membership can also afford a convenient mechanism for governing agencies 

to pursue goals they have regarding a set of persons who happens to fall within a group 



but whose membership is not a primary motivation for the goal itself. For example, 

Quadagno has argued in The Color of Welfare that African Americans were excluded 

from Franklin Roosevelt's New Deal as a group in large part because most agricultural 

workers in the southern United States were African American and Roosevelt needed the 

support of congressmen who represented commercial agricultural interest from that 

region.^' Excluding African Americans as a group was thus a convenient way to ensure 

that a particular segment of persons within the group could not use income support and 

job creation programs to pressure agricultural interests for better working conditions. 

Marilyn Frye and Catherine MacKinnon (among others) have also pointed out that 

social and political structures often use physical features of individuals, such as their sex 

role, to mark them out for oppression (i.e., diminishing, exploitative, or immobilizing 

treatment).^' In these cases groups are used as a way of getting at individuals in order to 

do them harm, but there is nothing about the group per se that explains why they are the 

target of harm. For that (to explain why members of the group are a target of harm) one 

must look to the persons (or mstittrtions) perpetrating harm - which is often to say that 

one must look at the dominant group. 

The constellation of groups to which an individual belongs (or to which she is 

thought by herself or others to belong) is thus an important factor in determining what one 

might call the "field" within which a person acts. For example, one might think of 

sociological facts about the various groups with which a person is involved as patterning 

the space within which she operates in specific ways. Involvement with these groups 
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attaches specific consequences to certain paths of action and not others, makes access to 

resources contingent on specific others, and channels activities directed toward a goal 

toward specific institutional mechanisms. 

This field of action is distinct fi'om the patterning of individuals' action that Will 

Kymlicka describes as a context of choice. As Kymlicka presents it a context of choice 

patterns action through mechanisms which are primarily internal to the actor. It results 

from the way in which an individual's background and attachments lead them to perceive 

situations - the way they lead her to invest some but not other options with personal 

significance or to think of some options but not others as appropriate responses.^" The 

foregoing paragraph describes effects and features of group association and group 

membership that affect well-being and choice which for the most part arise externally to 

the actor. So even if, for example, a street prostitute is capable of appreciating a 

constitutional challenge to local laws permitting police entrapment as a culturally 

acceptable option, such a challenge might nonetheless be pragmatically unavailable to her 

because the social stigma attached to her profession undermines her credibility as a 

witness and leaves her vulnerable to police retaliation. A constitutional challenge might be 

something her context of choice makes possible but her field of action rules out. 

So groups play a role in organizing; what kinds of actions are open to an 

individual; the conditions under which such action can be expected to be successful; how 

vulnerable a person is to harms; who a person can call to account when wrongs are 

perpetrated against her; and how likely she is to succeed in gaining redress. Moreover, 
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they play this role not only by influencing an individual's internal mental states but also by 

linking individuals to one another and to social, political, economic and legal institutions in 

very specific ways. 

It is thus extremely important to pay attention to the external, tangible effects of 

group membership as well as to effects on internal, psychological states. If one does this, 

however, there appears to be no prima facie reason to restrict the group memberships 

which moral theories must take into account to those which are "constitutive" - those 

that have some special role in anchoring or constituting an individual's personal identity. 

Nor does there appear to be a pressing need to pick out certain groups ahead of time as 

the ones in which political and moral theory should take an interest. For what emerges 

fi^om the foregoing discussion is a picture in which both the consequences and signification 

of group membership is deeply contingent on the specifics of a particular legal, political 

and historical context. 

5. There is a Third Path Between Individuals and Groups 

Because discussions of collective life and collective activities invariably require the 

use of collective nouns - for example, "the group" or "Canadians" - many theorists have 

been misled into thinking that there is something morally distinct and/or metaphysically 

peculiar going on. This in turn has encouraged a focus on collectivities in contrast to, or 

as distinct from, individual people, and to a juxtaposition of action by collectivities or as a 

collective against action by individual persons or as an individual. Such a focus is not 



necessarily mistaken; for it is true that one can attribute interests (and/or actions) to a set 

of people at the collective level that one cannot attribute to each member of the set as an 

individual. But it is not right to conclude from this that collectivities act and have interests 

over and above or apart from the interests and actions of the individual persons of which 

the set is made up. Collectivities are composed of individual persons. Collective actions 

are the product of action by individual persons. Each individual member may have a 

distinct interest or a undertake a different action which, when combined with all the 

others, produces the interest or the action of the collectivity. The collectivities moral and 

political theorists find interesting are those in which the set of individuals is linked by a 

shared goal, a shared interest, or a shared set of circumstances. We find such collectivities 

interesting because they are the kinds of groupings which, given the purposes of a specific 

normative project (such as assigning responsibility for an event, assessing obligations to 

and by an individual, deciding where to draw the boundary for involvement in a decision), 

make sense. 

On this analysis, group-names such as "Canadians'^, "Catholics", "the Mohawk" 

or "Bosnian Serbs" are best understood as linguistic terms we use to refer to collections of 

individual persons. This is not to suggest that all statements about groups can (or must) 

ultimately reduce to statements about atomized individuals. For sometimes it is possible 

to say things of a collection of persons that it would not make sense to say of them as 

individuals. "Rioting" is a good example of this. It may make sense to say that a bunch 

of people (the hooligans) are rioting as a collection, to say that individual members of the 
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hooligans as individuals are participating in an activity of the collection called "'a riot", 

and to say of this activity, the hooligans' riot, that all those involved in it and only they are 

rioting without it making sense to describe the specific actions performed by any individual 

hooligan at that time as a riot. One may say of an individual participant that she is 

throwing bottles, for example, smashing a window or hurling expletives at figures of 

authority. And because she is doing this in concert with others, she is in the course of 

doing these things participating in a riot. But one needs the collective context and in 

particular the context of acting in concert with other of the hooligans for certain claims 

about her as an individual to make sense. So sometimes statements about groups may be 

reduced to statements about atomized individuals. But not always, because groups are not 

objects to which individuals adhere or under which they are subsumed. Instead, groups 

are conceptual and linguistic vehicles for referring to interests, qualities, capacities and/or 

activities that people exhibit or undertake as a collection. 

This suggests that groups can be incorporated into a moral theory either 

individualistically (with facts about groups or group membership serving as a ground for 

moral claims by or about individuals) or collectivistically (with facts about groups or 

group membership serving as grounds for claims by or about collections of individuals). 

Both are compatible with justificatory individualism (the view that all ethical justification 

must ultimately appeal to the interests or value of individual human beings^^). To see this, 

it is helpful to use a distinction which Peter Jones makes in the context of a discussion of 

group rights between collective and corporate conceptions of groups. In collective 
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conceptions; "ail that identifies a group as a group for right-holding purposes is that its 

members share an interest of sufficient moment to justify the imposition of duties in 

respect of that interest""". In a corporate conception (by contrast) "the right is not held 

jointly by the several individuals who make up the group, but by the group as a unitary 

entity"/' In the collective conception the group only figures in moral justification by 

virtue of some instrumental connection to the interests of individuals. In the corporate 

conception the group itself can be a source of moral justification. 

Jones argues that "provided we use only a collective conception of group rights, a 

moral contest between the claims of groups and the claims of individuals must reduce, 

ultimately, to the claims of individuals.""^ To see how this might work, consider a case in 

which there is a relationship between group members such that for each member, the 

securing of some fundamental interest requires that other group members act in a certain 

way. Suppose, for example, that the ability to communicate linguistically with one's 

grandchildren is a flindamental interest for a large number of people in a language 

community. In such a case, it seems plausible to justify restrictions on individuals' ability 

to cease educating their children in the community's language if; (i)such action 

significantly undermines the possibility of inter-generational communication, and 

(ii)denying choice over the language in which one's children are educated does not 

compromise fundamental interests of the restricted individual. In this case, the restriction 

is not justified by any interest of the community (understood as an abstract entity) except 

insofar as continued use of that community's language is required to serve a flindamental 
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interest for the (restrained) individual's fellow members. Yet neither the right being 

claimed nor the obligation (on the part of the restricted individual) to recognize it make 

sense in the absence of shared membership. The group's structure and membership 

pattern are thus essential to understanding the content and form of the right; but this 

significance derives only from the instrumental value of such membership and not from 

any value of the group apart from its contribution to the well-being of individual persons. 

So debates over how best to incorporate facts about individuals' participation in 

groups need not be about the value of groups versus that of individuals. It may rather be 

about what valuing individuals in the proper way requires of persons and institutions in 

their attitudes and actions toward groups. This in turn suggests that answers to questions 

about how group membership should be taken into account do not hinge on answers to 

questions about the metaphysics of groups so much as they hinge on answers to questions 

about the moral significance of interdependence and the limits of obligation. 

III. Applying these Modifications to Group Rights 

The particular groups in which an individual peuticipates and with which she is 

associated affect her capacities for action, and her personal well-being in very complex 

ways. A moral theory cannot adequately respond to the issues these effects raise by 

appealing to simple dichotomies between individualistic and corporatist analysis. Nor can 

they adequately respond by treating the interests and activities involved exclusively in 

terms of individuals' self-understanding or capacity to confer meaning on the worid. 
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Rather, moral theories must recognize that action as part of a collectivity is a fundamental 

part of the social world individuals organize and of the activities they pursue within it. 

Together these considerations suggest certain constraints on the way in which one 

ought to think about groups when incorporating facts about them and about group 

membership into moral and political theory. First, the foregoing analysis suggests that it is 

extremely important that groups not be treated, in analyses of their action or their 

interests, as individuals writ large. To do so loses sight of precisely those features of 

collective life and collectivity that matter for purposes of normative analysis: the ways in 

which participation in collectivities and action through them establishes relationships of 

dependence and vulnerability between individual persons. Second, it is extremely 

important to pay attention to the context within which the consequences of collective 

activity and association with a collective plays itself out. Third, it is extremely important 

to pay attention to the external as well as to the internal effects of collective activity and 

group membership. Which groups one belongs to or participates in, how such 

membership impacts one's life and the range of activities which are possible via groups 

are ail importantly influenced by the actions and attitudes of other people. Fourth, it is 

important to recognize that particular groups are important vehicles by which individuals 

act in concert with others to constmct and respond to their social and material 

environment. Many have argued that acting in concert with others in this way is of value 

in and of itself; at the very minimum it seems to be a constitutive component of exercising 

a measure of control over the circumstances of one's life. Finally, it is extremely 
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important to step back and ask oneself what one is really talking about when issues 

involving groups and group membership arise. 

These observations also suggest a fiirther conclusion: one may not have to address 

questions about the metaphysical status or nature of collectivities and collective actors to 

engage with the ethical questions raised by collective action. For what is interesting about 

the action of collectivities from a moral point of view is that such action is constituted by 

the actions of individuals and these, whether undertaken severally or in concert with 

others, have identifiable effects for the actors, and for other people. 

Such a possibility (that one need not take a stand on the nature of groups to 

investigate their ethical implications) raises interesting questions for the issue area of 

group rights. For this reason, and to show how adjusting one's thinking about groups and 

group membership in the ways I have suggested can transform a debate, I turn in the 

remainder of this dissertation to the specific issue area of group rights. I argue that when 

groups are thought about in the right way (viz., the way suggested in this chapter) the 

issues turn out to be not (as is often thought) which groups count nor whether groups are 

of comparable moral status to individuals. Rather, the issues turn out to be quite familiar 

ones of just institutionalization, the proper formula for resolving conflicts of interest 

between persons and across them, the scope of voluntarism in a good theory of obligation, 

and the theoretical significance of moral disagreement. In light of this I conclude that 

thinking about groups in the way suggested here is not only truer to the way group 

membership is experienced by people in the world, but it also has the welcome effect of 
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Chapter 2 

A New Look at Group Rights 

I. Introduction 

In Chapter I I argued that the way that groups are talked about within political 

philosophy and theory should be modified in several ways. I argued that groups must be 

talked about in a way that: (i) reflects a more sophisticated approach to the use of 

empirical research; (ii) pays more attention to interdependence and mutual vulnerability as 

a fact to which political theory must respond; (iii) pays more attention to the role of 

groups as a vehicle of action; (iv) pays more attention to extra-mental effects of group 

membership, i.e., the effects that are not part of a person's mental world; (v) charts a third 

path between treating groups as a mere aggregation of individuals and treating groups as 

individuals vmt large. 

The remaining chapters of this dissertation are dedicated to showing how the 

changes I propose clarify what is really at issue in one particularly contentious area of 

contemporary political philosophy: the debate over whether one ought to recognize 

groups in themselves as holders of political, cultural and legal rights. This chapter focuses 

on the types of rights claims that spur these debates. I argue that it is a mistake to think 

(as do most of those involved in contemporary discussions of this topic) that one must 

develop a supplementary theory of groups and/or group identity in order to argue 

effectively that groups in themselves ought sometimes to be candidates for political, 

cultural and/or legal rights. This mistake originates, at least in part, in a failure to 
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distinguish two distinct ways of using rights talk. One of these ways is what I call a moral 

signal use. Here, calling something a "right" is a way of signaling that it ought to have a 

special status for purposes of moral reasoning. I call the other way of using rights talk an 

institutional entitlement use. Here, calling something a "right" is a way of saying that a 

person or group is legitimately entitled to wield (or to have wielded on its behalf or for its 

benefit) a specific power, or to enjoy access to or control over a specific good or state of 

affairs in the world. 

What is at issue in a particular group right claim varies according to the way that 

rights language is being used and the type of group right advocated. Across uses of rights 

language, however, caretlil examination shows that one can effectively argue for (or 

against) particular group rights without developing either a theory of groups or of group 

identification. For disagreements over particular group rights tend to arise not from 

differing conceptions of groups or of the role of groups in agency or well-being but rather 

from differences in opinion over what is morally important about persons or about the role 

of rights in a good moral or political theory - differences that generate controversy in 

attempts to argue for individualistic rights claims as much as they do in attempts to argue 

for group ones. So ultimately it is neither necessary nor particularly usefiil to focus on the 

nature of groups and/or persons' relationships to groups as such in order to sort out the 

issues that arise in arguments for a group right. 

In Chapters Three and Four I discuss two sets of considerations that appear to 

undermine this conclusion; Susan Okin's criticism of multicultural rights; and the 
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arguments of Will Kymlicka and others that in most circumstances political and cultural 

rights must be restricted to groups whose institutional structures meets liberal standards. I 

argue that these considerations do not in fact show that one needs a theory of groups. 

Instead, they show that effectively arguing for or against a particular group right requires 

that one take a stand on what makes for a just institution, on what makes for genuine 

political authority, on how the boundaries for such authority should be drawn, and on 

what are the limits of involuntary obligation. This is just to say, however, that questions 

about recognizing groups as such as candidates for political, cultural and legal rights are 

questions about what kinds of arrangements people should make regarding the points at 

which their lives intersect with one another. In short it is simply to say that questions 

about group rights are questions of political theory. 

In Chapter Five I apply my analysis of group rights to two examples: the right to 

culture set out in the United Nations Draft Declaration on the Rights of Indigenous 

Peoples, and the right of ethnonational minorities to unilateral secession. 1 show how 

what is at issue in these two cases becomes much clearer when one resists the temptation 

to start with groups. In particular I argue in each case that adopting the approach to 

group rights outlined here forces one to pay attention to what, specifically, is being 

claimed as a right and to the context in which such claims are advanced. 

To begin with, then, what is a group right? To answer this question, one must pay 

close attention to the different ways that rights language itself might be used. 
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II. Two Ways of Using Rights Language 

As with most topics in political philosophy, debates about group rights draw the 

attention of thinkers from a wide variety of disciplinary backgrounds. People from 

different intellectual backgrounds may use similar terminology but mean different things by 

it. And so this interdisciplinary aspect has sometimes become a source of 

miscommunication and confusion over what precisely is at issue in particular cases. In 

particular, different parties in debates about group rights have brought two distinct ways 

of using rights language to bear in their analysis of group rights. 

On one use of rights language, to argue for a group right is to argue that some 

group or interest, activity or capacity thereof should be accorded special moral 

significance so that it occupies a special position in moral and political reasoning. I call 

this the moral signal use. On a second use of rights language, to argue for a group right 

is to argue that some person, set of persons or group is entitled to make certain decisions, 

behave in a certain way or enjoy a certain outcome or state of affairs in the world . I call 

this the institntional entftlemem use. 

As will become apparent, these two ways of using the term "right" are not 

mutually exclusive. For example, they might both appear within a single theory of justice 

at diflferent theoretical levels, or within a theory at the same theoretical level as 

complementary concepts. However the important point for my purposes is that these two 

uses of rights language are not necessarily tied to one another. For as I will discuss in 

more detail below, a theory can adopt one use of rights language while actively rejecting 
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the other. And although the distinction suggested here between moral signal and 

institutional entitlement understandings of rights may recall the familiar distinction 

between moral and legal rights in many ways, it is not the same. I discuss this in greater 

detail below. 

The remainder of this section is devoted to sorting out these two different uses of 

rights language. In Section III I identify the different kinds of right for which one might 

argue under the rubric of "group rights" given these differences in use of rights language. 

In Section IV I argue that different issues are likely to arise for the different types of group 

right within each use of rights language, but that one does not need a prior theory of 

groups and/or group identification in order to treat these issues. I then discuss two 

exceptions; corporate rights in the moral signal use; and rights in the institutional 

entitlement use whose justification accords fundamental moral value to groups in 

themselves. I point out that among contemporary proponents of group rights both 

practical and theoretical corporate rights in the moral signal use are not on the table now 

and are not likely to be placed on the table in the near future. And although some 

practical proponents do seem to use justificatory arguments that accord fundamental 

moral value to corporate entities, in many cases these arguments are not the only or even 

the most effective way to justify the rights they advocate. I then give several reasons for 

avoiding arguments for a group right that require one to develop a theory of groups 

and/or group identification. I conclude that existing discussions of group rights do not 

need to be supplemented by a theory of groups and/or group identification and in fact 
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would be much better off if less attention was paid to the nature of groups claiming rights 

and more attention was paid to the arguments for and against specific cases. 

1. The Moral Signal Use 

On a moral signal use of rights language to argue for a group right is to argue that 

a certain kind moral status should be afforded to a group or to some interest, capacity or 

activity thereof For example, the dissenting opinions in Buckley v. United Kingdom 

(which came before the European Court of Human Rights in 1996) argue that the right 

way to interpret the European Convention for the Protection of Human Rights and 

Fundamental Freedoms ' is as a set of independent constraints on the conditions under 

which member states may trade off the interests named in it (such as the interests in family 

privacy and in control over one's home) against interests that are not named therein (such 

as the interest in an unobstructed countryside). 

On this way of understanding it, applying the term "right" to an interest (or activity 

or capacity, depending on one's moral theory) sets that interest aside as of special moral 

status, such that political decisions may not trade them off against interests of a less 

fundamental moral status. So to say there is a right to culture (for example) is on this 

interpretation to say that the interest persons have in maintaining their cultures (or the 

capacity persons have to participate in their cultures, or the activity persons pursue in 

developing their culture) is of special moral importance. This means that interfering with 

it can only be justified by appeal to an interest that is in the same moral ballpark (such as 



the interest in physical integrity); and that when protecting an interest such as physical 

integrity seems to require that the right to culture give way, the measures taken to secure 

the competing interest (or activity or capacity) must minimize their intrusion. In short, 

this interpretation of the European Covenant takes the use of rights language to be an 

indication that there is something morally special at stake: that there is something at stake 

that ought to occupy a special place in moral and political reasoning. 

I call this use of rights language the moral signal use to emphasize that the point 

of using the term "right" to describe the interest, activity, or capacity in question is not to 

guarantee a particular policy outcome but rather to guarantee that policy decisions are 

produced in a certain way. For in the moral signal use, pointing out that a right is 

involved does not automatically rule out certain policies. It is (for example) possible for a 

particular right to be off-set by considerations of the same moral stature. Alternately a 

policy outcome may impact on a capacity with rights status but that the way in which it 

impacts on the capacity does not reflect a failure to treat the capacity as of special moral 

sigm'ficance. 

This last was the view adopted by the United Nations Human Rights Committee 

(the HRC) in I. Lammann v Finland} In its ruling on that complaint, the HRC rejected 

the government of Finland's argument that its plans for economic development in an area 

traditionally used by the Saami for reindeer herding should not be found to violate 

Finland's obligations under the International Covenant on Civil and Political Rights 

(ICCPR) to respect Saamis' human right to culture because, because their rights in this 
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case had been traded off against a legitimate state interest. The HRC rejected this 

argument, stating that Covenant rights may not be traded off against a State party's 

interests. Instead, they stated, the State party must demonstrate in cases such as I. 

Lansmann that its interests have been pursued in a manner that is consistent with the 

complainants' secure enjoyment of their Covenant rights. In this case it was concluded 

that in fact the manner in which government of Finland had pursued its (morally inferior) 

interest in economic development had shown due respect for the cultural rights of the 

reindeer herders. So although the policy impacted on Saami culture, and although the 

Firmish government was deemed bound to refrain from trading off the Saami's right to 

culture against other Finnish citizens' interests in economic development the particular 

policy in question was not deemed to make the forbidden trade-off. Consequently the 

HRC concluded that the government's actions in this case did not violate Finland's 

obligations under the ICCPR. 

As indicated by the examples I have used, this way of using rights language 

frequently turns up in the jurisprudence and theory of mtemational human rights, and in 

the interpretation of civil rights documents such as the Canadian Charter of Rights and 

Freedoms.^ For example. Jack Donnelly describes human rights as "demands and 

constraints of a different order, grounded in an essentially substantive judgment of the 

conditions necessary for human development and flourishing"."' This is illustrated in I. 

Lansmann and in Buckley, where confronting a right was taken to imply "that the quality 

and not just the quantity of the countervailing forces" must be taken into account.^ And 
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so, although rights are not absolute in the sense of taking precedence over any conflicting 

consideration, they have this much in common with rights understood as trumps; they 

impose objective and independent constraints on the manner in which actions may be 

justified. 

2. The Institutional Entitlement Use 

The possibility that knowing that there is a right does not necessarily tell one 

whether one ought to accept a certain policy outcome even when one can establish a clear 

moral priority for the interest (or capacity or activity) that is at stake is consistent with the 

way rights language is used by certain human rights practicitioners and theorists. Such a 

possibility does not fit at all well with the way rights are used by many philosophers and 

theorists of domestic law, however. For example, in his classic treatment of rights Carl 

Wellman describes a (valid) rights claim as one that confers "dominion" for its claimant in 

the face of some contest over a realm of activity or object.® Alternately, Jospeh Raz 

describes rights as the grounds of duties, or peremptory reasons for action, and as 

expressing "what is owed to the right-holder in virtue of the respect due to his interests."^ 

In both these descriptions, rights direct persons to behave in specific ways. For Wellman, 

they direct a person to fiimish whatever object, performance or restraint the right in 

question names. For Raz, rights furnish people with reasons that replace other reasons 

one might have for acting. When one right gives way to another, for Raz, it is because it 

has been outranked - shown to be of lesser or little importance compared to the thing with 
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which it conflicts. In the absence of such a consideration, what rights direct one to do is 

usually clear. 

I call this the institutional entitlement use of rights language. Here, the term 

"right" signal not so much the moral status of an interest as it signal that there is a certain 

good, action or state of affairs in the world that the right-holder may legitimately insist be 

established, pursued or maintained. So for example arguing a right to culture would 

involve not a claim about the importance of persons' interests in culture vis a vis their 

interests in other things, but rather a claim about the kinds of goods, activities or states of 

affairs persons, groups or sets of persons are entitled to enjoy as manifestations of their 

culture. Instead of being read as the group equivalent of the right to fi-ee expression, the 

right to culture becomes the collective equivalent of personal rights to intellectual 

property. 

In the institutional entitlement use rights do not really conflict. Rather they are 

more properly described as being exther displaced or subsumed by a higher level right. 

Rights stand in a determinate and usually hierarchical relationship to one another such that 

less important or lower-level claims can be subsumed or even made to disappear 

completely by confronting them with a more important or higher-level right. For to argue 

for a right is to give a determinate answer as to what specific privileges, goods, or 

performances he or she may legitimately claim; it is to argue that a person or group be 

accorded certain powers, privileges or immunities with respect to certain objects, actions 

or states of affairs in the world. 
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For example, Raz describes rights as conclusions of a series of moral reasons, 

designating some rights as "core" others as "derivative" based on whether the chain of 

argument from the interest which provides the right's ultimate justification proceeds 

directly to the conclusion "there is a right to x" or includes an appeal to some other right^ 

and Ronald Dworkin argues that "commitment to a scheme of government that makes an 

appeal to the right decisive" is one of the distinguishing feature of policy decisions based 

on rights in contrast to those based on goals.' Rights establish (or rule out) certain actors 

as entitled to enjoy specific performances or to control specific states of affairs in the 

world. So to determine that a person, a group or a set of persons has a right on the 

institutional entitlement use of rights language is to determine that there are (or that there 

are not) specific privileges, goods, performances or states of affairs that she or they may 

legitimately demand of others or of the state. For example many philosophical and legal 

treatments of the right to fi^ee speech explicate the right by identifying its correlatives -

the definitive liabilities, powers or privileges in which it results.'" 

One important implication of this is that arguments for and against institutional 

entitlement rights must presuppose a particular legal and institutional background or 

context. For institutional entitlement rights set one determinate answers to questions 

about what follows for the way the world should be arranged given that a certain person 

or group has a certain right. Yet one cannot argue for one feature of a social, political, 

economic or legal context without making assumptions about other features of the 

empirical context in which one's recommendation is made. For example in the United 
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States it lias been argued tiiat even on an audience-based interpretation (interpretation of 

the right as that of the audience to hear rather than the speaker to express) the right to free 

speech does not require that broadcasters make equal time available to opposing points of 

view because the technological sophistication of radio and television broadcasting means 

that there is a wide range of opportunities for people to express and hear alternative points 

of view,'' 

Alternately, the right to free speech has been argued to require that individuals be 

permitted to contribute as much money as they wish to political campaigns because in the 

contemporary telecommunications environment it is extremely difficult to effectively 

disseminate a political message without spending money.'- In both these cases features of 

the institutional environment are explicitly invoked in delineating the set of privileges or 

entitlements that make up the right. 

3. How Are These Uses Different? 

This distinction between moral signal and institutional entitlement uses of rights 

language is first and foremost a distinction between two ways of using and thinking about 

the term "right". These two ways of thinking about rights differ in at least three ways; the 

implications that establishing a right is taken to have for policy; the dependence of 

arguments in favour of a right on a specific institutional background; and the ease with 

which one may distinguish questions about who should be recognized as holding a right 

from questions about who should be permitted to wield it. I take these in turn. 
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(a) implications for policy 

In a moral signal use, the point of arguing for a right is to establish conclusions or 

make recommendations regarding the kind of policy that is pursued and the manner in 

which it is made. And so the claims about human interests, capacities and activities that 

are advanced by arguments within a moral signal use are likely to be advanced at a high 

level of abstraction, and the implications for specific cases will often be ambiguous. 

Consequently one can make sense in a moral signal use of the difference between an 

argument to the effect that a right is at stake and an argument to the effect that because a 

right is at stake one ought to pursue some particular outcome. 

In institutional entitlement uses this distinction (between arguments for a right and 

arguments for a particular state of affairs that follows from a right's recognition) is very 

difficult to sustain. For arguments within an institutional entitlement use aim to establish 

the rightness of specific and concrete outcomes in the world and so tend to have 

identifiable and determinate policy implications, especially as regards particular 

institutional arrangements. Rights in the institutional entitlement use tend to have an all or 

nothing quality : either they hold or they are defeated and cease to bear on the question of 

what must or may be done. The argument in an institutional entitlement use tends not to 

be about constraints on how one goes about making a decision; it tends to be about what 

the actual content of one's decision ought to be. 

This is not to say that rights in the moral signal use may not have very clear 

implications about action or policy when they are combined with a particular view of what 



morality requires and how the world works. For example, one might argue that because 

there is a moral signal right to culture, and because (i) this right implies that governments 

must ensure that groups like the Saami have adequate resources to pursue their culture, 

and (ii) forestry operations typically impact the landscape in which they are located in such 

a way as to preclude reindeer herding, the government of Finland must ban forestry 

operations in certain regions. In such an argument the right to culture is held to imply 

specific restrictions on the policies that may be pursued by the government of Finland. 

The right does not do this on its own, however; it only does this in combination with a 

theory of the human good that makes the right to culture a right held by groups, a moral 

theory in which showing respect for the interests named in moral signal rights requires that 

a government make resources available, and a view of how the worid works in which 

permitting forestry is incompatible with making land available for reindeer herding. 

Deploying a moral signal right as part of a larger argument for certain policy outcomes is 

not the same as arguing that the very specification of a right implies certain policy 

outcomes. 

Consequently, moral signal and institutional entitlement uses of rights language are 

not only mutually compatible, but may appear at different stages of the same argument. 

The complaints brought before international human rights tribunals often take precisely 

this form, for example; they argue that not only has it been the case that a State party did 

not in the circumstances show proper respect for a moral signal right in arriving at a 

particular policy or issuing a particular decision, but that there is no way for the State 
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party to arrive at tlie policy or decision to which the complainant has been subject without 

failing to show proper respect for one or more of the moral signal rights of its citizens. 

(This was the case in Buckley complaint.)'^ 

Yet although moral signal and institutional entitlement uses may be deployed in 

support of one another within a single theory or complex argument one does not have to 

do so. For example, the Marxist critique of rights argues that a scheme of institutional 

entitlement rights not only fails to produce social and economic institutions that respect 

individuals' true interests but is actively hostile to producing such institutions. However 

the conception of individuals' true interests and the grounds on which institutional 

entitlement rights are indicted for failing to respect them looks very much like an appeal to 

certain rights of persons in the moral signal use of rights. Here then is a case in which 

commitment to a set of moral signal rights is not taken to imply that one ought to establish 

a set of institutional entitlement rights; and in fact is taken to imply that one ought to 

reject the very project of establishing institutional entitlement rights. Alternately J. S. Mill 

argues (in On Liberty and On Representative Government) that civilized societies ought as 

a matter of morality to respect certain rights in the institutional entitlement use of rights 

language; even though he also argues (in Utilitarianism) against the coherence of rights in 

the moral signal use of that term. 

(b) context-dependence 

Because they appeal to abstract features of persons, arguments for moral signal 
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rights do not depend for their plausibility on the particularities of a specific legal and 

institutional context. In contrast, arguments for rights in an institutional entitlement use 

depend heavily upon such contexts for their plausibility. This makes institutional 

entitlement uses legally, politically and sociologically embedded in a way that moral signal 

rights are not. The plausibility of an argument for a right in the moral signal use is 

supposed to hinge on whether one accepts a certain view of what is important about 

human beings independently of the specific institutional or social conditions in which a 

person lives. 

For example Amartya Sen's human development index, which lends itself very 

easily to reformulation as a list of human rights, is supposed to list aspects of human 

experience which persons have an interest in developing regardless of where they live. In 

effect, the human development index is supposed to provide a standard for measuring how 

well a country's political, social and economic institutions are doing that comes fi"om 

outside the assumptions about proper liinctioning that the institutions themselves provide. 

When faced with an economic system designed to generate a lot of foreign currency, the 

human development index is supposed to help one assess whether the way that system 

goes about generating foreign currency is morally acceptable. So the human development 

index is supposed to be institutionally disembedded - it is supposed to give a list of 

considerations whose persuasiveness does not depend on whether one endorses a 

particular institutional arrangement or is committed to achieving some particular 

institutional goal. 



In contrast, it is often difficult to understand why one would want to lay claim to 

the privileges, powers, goods or states of affairs which a right in the institutional 

entitlement use establishes were it not the case that a particular legal, political or economic 

arrangement had made them important. Consider the right to property. In the moral 

signal use whether one accepts that there is a right to personal property does not depend 

on whether one endorses or wishes to achieve a free market system, but rather on whether 

one can show that individuals have an interest in having definitive say over what happens 

to certain objects regardless of the economic system under which they live. In the 

institutional entitlement use, in contrast, this right is usually conceived as three different 

sets of entitlements; the entitlement to exclude other people fi"om access to an object as 

and when one wishes; the entitlement to use an object as and when one wishes; and the 

entitlement to alienate an object as, when and to whom one wishes. For these 

entitlements to make sense one must presuppose a social and institutional context in which 

persons' access to resources and/or objects is already controlled to a significant degree. 

Moreover, whether and to what degree it makes sense to bundle these different 

entitlements together crucially depends on the social and economic context in which one 

operates. In a market-based economy it may be plausible to think that being able to 

control what happens to a thing requires that one be given a prima facie entitlement to 

exclusion, use and alienation; but this may not be at all true in a village-based economy or 

among people with a nomadic lifestyle. 
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(c) separability of holders from wielders 

Within moral signal uses questions about who should be recognized as having 

rights cannot easily be separated from questions about who should be permitted to wield 

rights. For such arguments usually justify particular rights (such as the right to culture) in 

terms of the needs or good of the person (or entity) that holds the right. Consequently, 

establishing that a person, set of persons or group should be recognized as holding a right 

is usually tantamount to establishing that she (or they or it) should be allowed to wield that 

right as well; to say that a person, set of persons or group hold a right is to say that she ( 

or they or it) may press claims on the basis of the right, and vice versa. 

In special cases (for example when a right holder is incapacitated in some way) a 

second party may be recognized as qualified to press claims on the right-holder's behalf 

But this will only be as a proxy who is ultimately answerable to the right-holder for how 

the right is interpreted or pursued. There will be special constraints on how a non-holder 

may exercise the right which may not be necessary for non-holding exercisers of 

histitutional entitlement rights; the proxy may be required to conform to a special standard 

of care in their decision-making, or to refrain from decision-making which will have long-

term effects that are not reversible because they are exercising a right whose essence and 

point is the securing of human rights. The requirement in Canadian jurisprudence that 

government agencies meet a special standard of care in cases in which they claim to act as 

a trustee transactions for aboriginal peoples is a good illustration of such a requirement, as 

is the underlying assumption in United Nations documents and jurisprudence that trust 
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territories be administered with an eye to eventual independence." 

In contrast, questions about holders and questions about wielders do come apart 

quite easily in an institutional entitlement use. There, the right-holder's own good can be 

treated as irrelevant to how a right is justified within an institutional entitlement use. For 

the justification of the right need not be directly tied to the interests of either the holder or 

the exerciser in institutional entitlement uses. Both the holding and the exercise of a right 

might be justified on utilitarian grounds, for example. They may be justified on the basis 

of some third party's interests; or on grounds that have nothing to do with human 

interests, activities or capacities at all. Moral signal uses (in contrast) are usually 

committed to according fundamental or foundational moral status to at least the interests, 

capacities or activities of a right-holder, and usually to the right-holder her- or itself 

In a personal expression reading of the right to free speech, for example, the right 

is that of individual speakers to communicate or express themselves. The justificatory 

story that supports this may proceed in either of two ways. On one story, the right's 

justification flows from the special moral importance of communication, of personal 

expression or of the capacity to develop and communicate ideas. Actions by governments 

or by private persons that violate the right to free speech on this justificatory story are 

wrong because they fail to show proper respect for an interest, activity or capacity of the 

person holding the right. A government that threatens to imprison its citizens for 

publicizing the fact that their children have disappeared, for example, wrongs the person it 

threatens when it violates her speech rights. An employer who threatens to fire an 



employee over her public espousal of a political view errs because the employee has an 

important interest in saying her piece. The person who holds the right, the person who 

uses the right and the person whose interests explain why the right is important are all the 

same. 

On a second justificatory story, the interests, capacities and activities of individual 

speakers have no moral significance at all in themselves. Rather, one is justified in 

recognizing individual persons as holders of the right to express themselves in virtue of the 

special importance (perhaps moral, perhaps pragmatic) of the audience to which their 

expression is directed hearing what individuals have to say. The government that 

threatens to imprison a citizen who publicizes the disappearance of her children wrongs 

not the publicizing citizen but everyone else, by denying them the opportunity to hear 

what the citizen has to say. The employer who threatens to fire an employee for publicly 

espousing a political view errs by trying to restrict the range of views to which people in 

general will be exposed. On the first justificatory story one has to demonstrate that a 

policy or decision makes it more difficult for the person or entity for the sake of whom the 

right is recognized to express her views in order to show that the right is not being 

respected. On the second (audience-based) story one must show that an action or policy 

makes it more difficult for the audience to access that which the right-holder would make 

available to them were she permitted the right's exercise. The person who holds the right, 

the person who exercises the right and the person, set of persons or group for the sake of 

which the right is recognized are not necessarily the same. The first justificatory story is 
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typical of that used in arguments for rights in the moral signal use. The second is typical 

of that used in arguments for rights in the institutional entitlement use. 

4. Isn't This Just Moral versus Legal? 

It might be tempting to think of this distinction as simply a re-working of the more 

familiar distinction between moral and legal rights. That temptation should be resisted. 

For distinguishing between moral and legal rights does not cut between the two uses of 

rights language that I have identified here. For example, one can think of articulations of 

moral rights that reflect an institutional entitlement use of rights language, and of 

articulations of legal rights that reflect a moral signal use. Robert Nozick's argument that 

individual's have a moral right to their personal property is a case in point. The actual 

rights which Nozick purports to establish in Anarchy, State and Utopia include very 

specific actions and states of affairs in the world that a right-holder may legitimately 

pursue and/or insist be maintained. The description of such rights as "side constraints" 

thus mdicates not so much that interests, acitivities, can/or capacities that underpin 

property rights have a special moral status (although Nozick may be accurately described 

as holding that position as well), as that the specific entitlements out of which a property 

right is made up occupy a certain position in the rights hierarchy. To describe property 

rights as side constraints is to say that properly speaking such rights always subsume and 

themselves are never subsumed by other entitlements. In this case, then, one has an 

argument for a moral right to private property that reflects an institutional entitlement use 
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of rights language." 

The Canadian Charter of Rights and Freedoms, by contrast, sets out a number of 

legal rights that persons living within Canada's legal jurisdiction may insist be respected by 

Canada's federal, provincial, territorial and municipal governments and their agents. In 

figuring out how these legal rights actually restrict legislatures and those who implement 

legislation the courts have usually read the Charter in moral signal terms. The Charter has 

not for the most part been read as establishing that there are certain activities that 

individuals must be permitted to pursue, certain outcomes that individuals must be ensured 

of, and/or certain states of affairs that must be maintained. Rather, the courts have tended 

to read the Charter as establishing certain constraints on the type of moral reasoning that 

government officials and policies may reflect, and on the types of trade-off that politicians 

may tolerate.'® Here, individual persons may claim a right in virtue of its being ascribed to 

them as a matter of law, but the right itself reflects a moral signal use. 

In fact, there is often an implicit conceptual hierarchy assumed between moral and 

legal rights in which moral rights are treated as conceptually more fundamental or more 

important than legal rights. The distinction that I have dravm between moral signal and 

institutional entitlement uses does not give one this conceptual hierarchy for fi-ee, 

however. How and even whether the two uses relate to one another is rather something 

that specific theorists must argue in the context of their preferred moral and political 

theory. Of course this feature of the distinction (that one must argue for certain 

conceptual relationships between uses of rights from within a moral or political theory) 



76 

ought to weigh in its favour if my argument in Chapter One for a more sophisticated view 

of the relationship between principle and policy is correct. At the very minimum, the lack 

of a built-in conceptual hierarchy between uses of rights language is one important way 

that the distinction between moral signal and institutional entitlement uses differs from the 

distinction between moral and legal rights. 

For these reasons, I prefer to describe the moral signal and institutional entitlement 

uses as different ways of thinking about what's at issue in a particular case. Consider, for 

example, the question, "Should one allow the people of Prince Edward Island (PEl) to 

limit the amount of agricultural land that an single individual may hold and the conditions 

under which such land may be transferred?'"^ One way to approach this question is to ask 

whether the people of PEI as a group have some interest at stake in connection with 

agricultural land that is sufficiently important as to take precedence over most other 

interests a person may have (such as the interest in being able to purchase, lease or 

alienate land whenever and wherever one wishes). This is to frame the question in terms 

of moral signal rights. 

Another way of approaching the question is to ask whether the government of PEI 

has the relevant powers to insist that persons within its jurisdiction limit their transfer of 

certain kinds of property. This is to frame the question in terms of institutional entitlement 

rights. Now it may be that the government's (institutional entitlement) right to limit the 

acquisition and/or transfer of certain kinds of property within its jurisdiction is conditional 

on its being able to show that there is the people of PEI have a moral signal right to the 
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agricultural land of their island; and so, that one cannot answer the institutional entitlement 

question without first answering the moral signal one. Alternately, one might consider the 

two questions to be so bound up with one another that one must answer them not in 

stages but rather by attempting to establish a kind of reflective equilibrium. Or one might 

take the moral signal question to have no relevance at all to the institutional entitlement 

question. 

5. Why Not Insist Rights Language Be Used in Just One Way? 

But after all (one may ask) why make this distinction at all? Why not simply limit 

rights language proper to either moral signal or institutional entitlement uses, but not 

both. For example, one might either translate moral signal uses into institutional 

entitlement terms, or (when such translation is not possible) treat moral signal uses as 

raising questions about something other than rights: something that although morally 

important is not a question about rights but rather is a question about something else 

(about the good for human beings, perhaps, or the grounding of morality). After all, 

retaining the same base term - right - but using it in these different ways seems 

unnecessarily confusing. And if the point of making the distinction in the first place is to 

maximize the clarity with which the issues at stake are treated, using different terms 

entirely for the different uses might seem to be the best bet. 

Maintaining the distinction between moral signal and institutional entitlement uses 

as a distinction between types of rights language is important for at least four reasons. 
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First, despite their important differences from one another there remains a family 

resemblance between the uses - especially in contrast to other ways of talking about 

obligation and moral boundaries - that is better captured by describing them as different 

ways of thinking about rights than by describing them as different ways of thinking about 

claims or about obligations. 

Second, distinguishing the two uses as different ways of addressing questions 

about rights claims provides a usefiil framework for separating out arguments directed at 

establishing the kind of considerations a policy regime involving group membership ought 

to take into account from arguments directed at establishing whether a specific feature of a 

policy regime or a particular political mechanism is desirable or acceptable. 

Third, as with many areas of political philosophy, the set of people participating in 

current debates over group rights claims is intellectually diverse, including academic 

writers from a variety of disciplinary backgrounds in addition to a number of writers who 

are not academics. In this context, limiting one's discussion of group rights to institutional 

entitlement uses runs the risk of distorting the substance of an interlocutor's argument by 

reading claims about institutional entitlement rights into a discussion that was constructed 

with moral signal in mind, and/or of prematurely excluding considerations on grounds that 

those who offer them are talking about something else entirely. 

Fourth, rights language occupies such a central position in Western and especially 

liberal political thought at the present time that ceding the term "right" to one or the other 

use and adopting a different term entirely for the other use runs the risk of establishing an 
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unargued normative precedence for the conception that continues to count as a "proper" 

use of rights language. 

III. Group Rights in the Different Uses 

I have argued that the moral signal use of rights language sets the advocate of a 

group rights claim on a different argumentative path than does an institutional entitlement 

use: that what an advocate of a particular group right is arguing for in advocating a group 

right will differ depending on the way she is using rights language. A moral signal 

argument is an abstract one directed at establishing that certain interests, capacities or 

activities should be given special weight in moral and political decisions. An institutional 

entitlement argument is more concrete and tends to be directed toward establishing 

particular actors as the proper holders and/or exercisers of specific powers, libailities, 

immunities, liberties etc. In this section, I look more closely at what it means to argue for 

a group right within each of these uses. In so doing I set out a typology of the different 

kinds of group right for which it is possible to argue within each rights language use and 

identify differences in the issues that are likely to arise across and within rights uses. 

This distinaion between the kinds of rights that may be argued for within each use 

of rights language makes it clear that what is at issue in particular cases depends not only 

on the way rights language is being used, but also on the type of group right within each 

use that is in question. So, for example, knowing that a group right rather than an 

individualized one is on the table in a particular case may give one information about the 



kind of interest, activity or capacity that is at stake in a moral signal use. But the pressing 

the questions will turn out to be not whether groups may have such rights; it will be 

whether there are group interests, capacities and/or activities of sufficient importance to be 

set in different category for purposes of moral reasoning and if so whether the interest in 

question is of such importance. Similarly, in an institutional entitlement use, knowing that 

a group right is on the table may give one information about the possible combinations of 

holder and exerciser with which one may be confronted. Again, however, the pressing 

questions will be not whether groups may be the holders or the legitimate exercisers of 

such rights; they will rather be whether the particular combination of exerciser and holder 

with respect to the power, good or state of affairs argued for in a specific case is required 

or at least permitted given one's moral theory. 

If I am right that these use-specific issues are really at the heart of debate in 

specific cases, then developing a theory of groups and/or group identification is not likely 

to be much help. Whether one has or should develop a theory of groups and group 

identification is thus a separate question from whether one's arguments for a particular 

group right are or can be justified. At the end of this chapter I give several reasons for 

thinking that if it possible to avoid resort to a theory of groups one is well advised to do 

so. Regardless of whether I am right in that regard, however, the point nonetheless 

remains that neither a theory of groups nor a theory of group identification is necessary to 

argue for an against particular group rights. Or so I shall argue.'* 
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1. Group Rights versus Individualistic Rights 

What, then, does it mean to describe something as a group right? According to 

Peter Jones "what distinguishes a right as a group right is its subject rather than its object 

- who it is that holds it rather than what the right is a right to."'® This is just to say that 

distinguishing group rights from individual ones requires one to pay attention to the 

conditions of tenure or exercise that are proposed and not to the goods or the state of 

affairs which recognizing a right might enable an individual to claim. In moral signal uses 

of rights language, this means paying attention to what it is about individuals or about 

corporate entities that is supposed to establish them as potential holders of a shared or 

corporate right. In institutional entitlement uses of rights language this means paying 

attention to the set of facts about collectivities and/or individuals' membership in them that 

is supposed to establish that an individual, set of individuals and/or corporate entity ought 

to be recognized as holding and/or as legitimately entitled to wield a particular set of 

powers, privileges, etc.-" In a moral signal use something about the interests, capacities 

and/or activities of the individual, shared or corporate right-holder differentiates group 

rights from individualistic ones. In institutional entitlement uses something about what 

explains why an individual, set of persons and/or corporate entity has rights differentiates 

group rights from individualistic ones. I take these in turn. 

2. Group Rights in Moral Signal Uses 

Earlier I pointed out that it does not make sense within the moral signal use to 



separate questions about who may legitimately hold a right from questions about who may 

legitimately wield a right. Because of this the bulk of the theoretical action in arguments 

for such rights lies in determining who matters enough to be a subject of rights and what 

capacities or activities of those subjects are of sufficient moral weight to warrant special 

status in moral reasoning. Against this background, one may understand an argument for 

group moral signal rights as implying one (or both) of two claims about the groups and 

individuals' relationships to them; (a) that the set of beings who matter in such a way that 

the most fundamental of their interests, capacities and activities should be accorded special 

respect includes corporate entities; or (b) that the set of interests, capacities and/or 

activities that constitute moral signal rights for those beings that matter in such a way that 

their fundamental interests command special moral respect includes interests, activities 

and/or capacities that are irreducibly collective. 

So, for example, an argument aimed at establishing that the Saami have a (moral 

signal) right to culture may bet translated in two ways: 

a. the set of actors who matter in such a way that interests fundamental to their 

well-being or dignity should command a special respect includes the corporate 

entity "the Saami"; and the set of the interests fundamental to the weU-being of 

that corporate entity, "the Saami" is the continuation of its culture; or 

b. as human beings individual members of the Saami people have certain interests, 

activities, and capacities that are fundamental to their well-being or dignity that 
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should command special respect; participation in a culture is one of those interests, 

capacities and activities even though it (in contrast to interests such as physical 

integrity) is collectively pursued, developed, and/or enjoyed. 

On the latter claim, (b), the "groupness" of the (moral signal) right to culture comes not 

from its being the right of a group. The groupness rather comes from the irreducibly 

collective nature of the interest, activity or capacity. This can in turn be understood in 

two different ways; 

b 1 culture is a capacity or activity that requires a collectivity for its development, 

pursuit or enjoyment; or 

b2 culture is a capacity or activity which is in its nature collective - culture is a 

capacity or activity which right-holders develop, pursue or enjoy as a part of some 

collectivity. 

To see the contrast between these two ways of interpreting what it is to be irreducibly 

collective, consider the difference between team gymnastics and hockey. Team 

gymnastics is something that participants cannot do unless there is a team of which they 

may constitute a part. In this sense, team gymnastics requires a group and the possibility 

of participating in it. But that one belongs to this or that team is not an essential part of 

what individual persons take themselves to be doing or how they structure their 

participation in the activity. In team gymnastics participants do the same thing as part of 
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the team that they would do as a individual, on their own. So even though each team 

member's ultimate capacity to succeed (in the form of winning a ribbon or medal) depends 

heavily on the composition of the team, and on what fellow team members do, their 

personal activity and their reasoning about it does not significantly differ when it takes 

place in the context of the group. So if there were a (moral signal) right to team 

gymnastics it would be a group right as set out in (bl). 

Hockey, on the other hand, is an activity that requires not only that one play on a 

team but that one play as a team as well. For in hockey not only the outcomes but the 

activity itself is shaped by participation in concert with others. What each player on the 

ice understands herself to be doing is constantly affected by what her team-mates have 

done and what she anticipates herself doing next. If there were a (moral signal) right to 

hockey it would be a group right as set out in (b2) - it would be a right to share in the 

activity of hockey, or to develop that activity in concert with a specific set of others. 

So when the much bemoaned "puck-hog" makes of himself a black hole from 

which no puck has a realistic chance of return he does more than simply play the game in 

an inadvisable or morally repugnant way. The puck-hog actually stops playing the game 

at certain moments and uses the fact that others are playing a team sport to engage in an 

activity that is entirely personal - one could call it "skating around a group of defenders 

and shooting" or "see how far I can get before somebody creams me". This is one of the 

reasons that containing a puck-hog can be so destructive not only of a team's morale but 

of its ability to play the game at all. The coach who must decide whether to bench the 



puck-hog or leave him on the Ice in effect weighs the team's (shared) interest in playing 

against the puck-hog's (personal) interest in showing off how well he can skate and handle 

the puck. The coach may decide that the team interest in playing should give way to the 

puck-hog's interest; perhaps because the puck-hog's skating is a thing of beauty, or 

perhaps because the puck-hog's skating serves a team interest that the coach deems to be 

more important (for example, being awarded a trophy). Often, however, the coach will 

decide that the puck-hog's interest must give way to the team interest in playing, not 

because the puck-hog is harming "the team" but because he is harming his individual team

mates. 

These observations suggest that one might argue for three distinct types of group 

right within a moral signal use: corporate rights; shared rights; and individuated rights. 

(a) corporate rights 

A corporate right is a group right whose force comes from an interest, activity or 

capacity that is collective in the sense of its being the interest, activity or capacity of the 

collectivity as a corporation, or as a corporate body. The groupness of a such a right 

comes group apart from the interests, activities, or capacities that may be attributed to the 

individual people out of whom that group is made up. In this case, the collectivity would 

be conceived as having interests, activities or capacities of its own in separation from any 

interest, activity or capacity which might be ascribed to the individual persons who make 

up that collectivity. 



For example in Ford v Quebec (Attorney General) one of the arguments which the 

province advanced in favour of the legislation appealed to the interest of the Quebecois 

people, in distinction from the interests of individual Quebecois persons, in the survival of 

francophone culture in North America."' The argument was thus not (or not only) that 

there is an important interest of individual Quebecois persons in safeguarding their 

collective capacity to use and develop the French language which justifies restrictions on 

the use of English signs inside the province, but that there is a corporate entity, "the 

Quebecois people", which can not only be said to have interests, activities or capacities of 

its own, in separation from the interests, activities and capacities of its constituent parts, 

but to be of the right moral status that those interests, capacities or activities that are 

necessary components of its continued existence give rise to rights in the human right 

sense. 

So in corporate rights, the collectivity is a bearer of rights in distinction from, 

possibly even in contrast to, the individual persons who (at least in part) make up the 

collectivity. This is in contrast to shared rights, which use "the collectivity" as a kind of 

shorthand for talking about the set of individuals whose interests capacities, or activities 

have a collective form or must be exercised in a collective way. In shared rights the 

interests, activities or capacities that ground the right are still located in individual persons. 

In corporate group rights the grounding of the right is located in the corporation - in the 

group conceived as itself an individual. Corporate rights thus represent a use of collective 

nouns in moral analysis that is similar to the way collective nouns are used in description. 
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(b) shared rights 

In contrast to corporate rights, shared rights and individuated rights talce their 

groupness from the fact that the interest, activity or capacity at stake has a collective 

structure even though the entities to whom that interest, activity or capacity is important is 

an individual person. In both shared rights and individuated rights the force of the right 

comes from an interest, activity or capacity that is ©/"a collectivity, but can be conceived 

of as being simultaneously q/"individual members of that collectivity as well. 

A shared right is a group right in a moral signal use whose force comes from the 

importance of an interest which is collective both in structure and in pursuit, realization, or 

protection. So shared rights are different from individuated rights in being joint not just 

in the sense of being common to members of a group but also in the sense of being 

pursued and realized in concert or in tandem with other group members. A group right to 

self-government, for example, is not the kind of thing that an individual member of a 

group can pursue on his own unless he claims that his actions represent or are undertaken 

on behalf of all the other members of his group as well. Otherwise the individual does not 

claim a. group right of self-government but rather an individual right to govern the group. 

For example, in Chaparro et al v Colombia the complainants argued that in 

addition to violating the individual rights to freedom of expression, freedom from arbitrary 

arrest and due process of group leaders when agents of the state arrested and murdered 

them, the government's actions had violated the group's right under Article 27 to preserve 

and participate in the development of their culture." The claim was that in interfering 



with individual leaders' abilities to express and advocate a particular political position the 

government had interfered with the ability of all members of the group to enjoy their 

shared cultural life. The Human Flights Committee rejected this argument not on the 

grounds that political activity did not constitute an element of culture but on the grounds 

that the leaders were engaged in those activities for which they were arrested and 

eventually murdered as individuals and not as members of their group. They came to this 

conclusion in part based on the judgement that the individuals concerned were not 

engaged in the activities which resulted in their deaths as part of their participation in the 

internal life of the community but rather as representative of what they took the be the 

community's interests in the political life of the state. In other words, violating the 

(collectivistic) group right to culture was taken to require interference with a person not 

only as a member of a group but also in the conduct of their shared activity. The group 

right was taken to involve a collective dimension not only in one's explanation of what the 

right protects (in this instance a shared interest in culture), but in one's specification of 

that in which violating or securing of a person in the clann of the right consists (in this 

instance a shared activity or practice). 

Shared rights have this much in common with individuated ones, however; the 

collectivity whose interests, capacities or activities are the source of rights protection is 

ultimately reducible to a set of individual persons. Shared rights are rights of individuals 

even though the activities, capacities or interests which they protect are those of a 

collectivity. So, for example, the shared (moral signal) right to self-determination is a 
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right of individual persons to determine with others of their group how those aspects of 

life that they share as a group will be governed. On this reading the (shared) right to self-

determination is collective corollary to individualistic rights such as control over and 

security of the person. Individuals have an especially important interest in determining 

what happens to their bodies; and this is often used to argue that persons have an 

individualistic (moral signal) right to bodily integrity. Individuals also have an especially 

important interest in determining how their actions are structured by the legal and political 

institutions that apply to them; and this may be used to argue that persons within a 

territory, political unit and/or social grouping have a shared (moral signal) right to self-

determination. Different moral theories will come up with different conditions that must 

be met for this shared right to be respected. Different political theories will come up with 

different accounts of the groupings with whom a particular individual's rights are shared. 

(c) individuated rights 

Individuated rights draw their force from interests, activities or capacties that are 

common to a set of persons but may be pursued, protected or realized by individual 

members on their own. The moral force of an individuated right comes fi-om an interest, 

activity or capacity which has a collective structure. The experience, pursuit or protection 

of this interest, activity or capacity may be individuated, however - it may be assigned to 

individual members on their own. 

Rights to non-discrimination such as are discussed by Owen Fiss and Larry May 
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are good examples of this kind of group right. As described by both Fiss and May, a right 

to non-discrimination is a right of individuals grounded in their human right to equal 

treatment. Individuals only have this right, however, in virtue of their membership in a 

group - they only have the right as a person who belongs to this or that collectivity. 

Individuals who cannot demonstrate that the interest that underwrites their claim is tied to 

membership in an identifiable group - middle-class white guys who complain of having 

been denied admission to the university of their choice, for example - will not qualify as 

legitimate claimants of a group right to non-discrimination.^ This is not because they 

cannot qualify as the holders of moral signal group rights; nor is it because their claim is 

not one in which a moral signal right can be at stake. It is rather that middle-class white 

guys fail to qualify because there is something about the structure of their grievance that 

makes it inappropriate to describe the disrespea of which they are complaining in terms of 

group membership or remedies. A middle-class white guy is unlikely to be able to 

demonstrate, for example, that his interest in having as good a chance as anyone else to do 

things like attend university is tied to the interests of a set of persons smaller than the set 

of the human community in non-discrimination. 

3. Group Rights in the Institutional Entitlement Use 

Because of their close connection to the dignity and/or interests of the right-

holder, moral signal rights do not permit a distinction between arguing that an actor ought 

to be recognized as holding a right and arguing that an actor ought to be permitted to 
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wield a right. This is not the case with institutional entitlement rights. Indeed, the ease 

with which distinctions may be drawn between arguing that an actor ought to be 

recognized as holding a right, arguments that an actor ought to be permitted to wield a 

right and arguing that a right of some kind ought to be recognized has been an important 

source of confusion with group rights in particular in the institutional entitlement use. 

Some of this confusion has been dispelled in recent years by the work of Allen Buchanan, 

Will Kymlicka, Leslie Green and Denise Reaume among others."^ Still, it is useful to go 

through and actually list the different combinations of holder and exerciser that a group 

(institutional entitlement) right might exhibit. 

An group right in the institutional entitlement use may be held by individual 

persons in separation from one another (individually); by individual persons in concert 

with one another (collectively); or by a collection of persons as a collection (corporately). 

In each of these cases, the group right may be wielded in three different ways; by 

individual persons in separation from one another (individually); by individual persons in 

concert with one another(collectively); or by a collection of persons as a collection 

(corporately). This makes for nine different combinatorial possibilities. These can be 

grouped under three categories: 

(a) rights held individually 

This category comprises three holding/wielding combinations; rights held 

individually and wielded individually; rights held individually and wielded collectively; and 
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rights held individually and wielded corporately. In the first case (held and waelded 

individually) the actor that holds the right and the actor that is legitimately entitled to 

wield the right are both individual persons taken on their own. This is to say that neither 

an actor's claiming of a right nor his or her wielding of a right is contingent on the 

cooperation or decision-making of the other persons to whom he or she is linked in the 

right's justification 

In the second case (held individually, wielded collectively), the actor that holds the 

right is an individual person on her own; but the actor that wields the right may do so only 

in concert with other persons. So although an actor's claiming the right does not depend 

on the cooperation or decision-making of other persons, an actor's wielding of the right 

does. An example of this might be the right of a linguistic minority to establish and 

maintain a separate school board. The right itself is held by individual members of the 

linguistic minority. But individual members may only wield this right in concert with other 

right-holders. 

In the third (held individually, wielded corporately) case, the actor that holds the 

right is an individual person; but the actor that wields the right is a corporate entity. Here 

although the actor's claiming the right does not depend on the cooperation or decision

making of other persons, that right is not wielded by individual persons at all. The rights 

of shareholders to do as they wish with their business assets looks like this. The right 

itself is held by each shareholder as an individual person. But in most cases this right is 

not wielded in concert with the other shareholders; it is rather wielded by a corporate 
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entity that claims to act in the shareholders' interest. The right to bargain collectively is 

another good example. 

These three ways of wielding an individually held right may be illustrated by the 

right to redress for group defamation. The right to redress in cases of group defamation is 

usually deemed to be held individually (each member of the group has a right to 

compensation for losses suffered due to defamation of a group to which they belong). 

However this right usually may be wielded either individually, collectively or corporately. 

For example, it may be that redress must be pursued by demonstrating specific and 

substantial harm to the reputation of an individual person. In this case the right may be 

wielded individually. Alternately, the laws that govern group defamation may permit a 

class action suit. In this case the right will be wielded collectively. Or the laws may 

permit a suit to be launched by a corporate entity that legitimately claims to speak for a 

group, such as the governing body of a voluntary organization such as the Rotary Club, or 

an organization founded for the purposes of advocating the interests of a certain group of 

people, such as the National Organization for Women. In this case the right will be 

wielded corporately. In each of these cases the right remains one of individual persons to 

redress for losses. But how individuals may go about obtaining redress - how that right 

may be wielded - may vary.)^ 

(b) rights held collectively 

Group (institutional entitlement) rights may also be held collectively (held jointly 
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by a number of persons) and wielded by each member of the set in separation from the 

others (individually), by members of the group in concert with one another (collectively) 

or by a collection of persons as a collection (corporately). In the first case (held 

collectively, wielded individually) the right is held jointly by more than one person but can 

be wielded by an individual on her own. For example, the title of ownership for a car may 

read "Jane Smith or Jennifer Brown". This allows either of them to wield the rights that 

come with ownership (to sell the car to a third party, for example) on her own, even 

though the car is owned jointly. The rights of ownership are held by Jane and Jennifer 

jointly but may be wielded individually. 

In the second case (held collectively, wielded collectively) the right is held jointly 

by more than one person and must be wielded in tandem as well. The right to 

representation in constitutional negotiations that is guaranteed to aboriginal peoples in the 

Canadian constitution is a right that is both held and exercised collectively. The 

Constitution Act, 1982 requires that aboriginal peoples as a group be included in later 

rounds of constitutional negotiation. In the examples of aboriginal persons exercising this 

right that are available so far, the exercise has been neither individualized (through 

referenda in aboriginal communities) nor has it been corporate (a single delegate or set of 

delegates authorized to accept or reject terms on behalf of aboriginal people as a group). 

The right has rather been exercised collectively, by representatives who speak on behalf of 

specific communities or specific segments of the aboriginal population.*® 

In the third case (held collectively, wielded corporately) the right is held jointly by 



95 

more than one person but must be wielded by a corporate entity. For example, the right 

of a church to be exempt from taxation is held by its members collectively (it is a right of 

the members as a collection to have their church exempted from taxation) but it is wielded 

by the church, a corporate body. 

Similarly, the rights of the people of British Columbia to democratic representation 

in the provincial legislature is a group right held by the collection of persons who live in 

British Columbia as a collection (that is to say together or jointly). If, for example, the 

federal government were to somehow prevent the Members of the Legislative Assembly 

(MLAs) who were elected from taking their places in the provincial legislature and set up 

a government chosen by the people of Saskatchewan instead, this would violate a number 

of rights that British Columbians have as a collectivity to determine the make-up of their 

provincial legislature. Some of these rights are wielded individually, some collectively and 

others corporately. For example the right to vote for the legislators who govern them is 

wielded by British Columbians as individuals. The right to democratically elect their 

provincial legislature is wielded collectively, through the electoral process. The right to 

govern themselves is wielded corporately, through the legislative assembly. 

(c) rights held corporately 

Institutional entitlement group rights may also be held corporately (by a corporate 

body as a body) and wielded by individual persons in the name of the corporate body 

(individually), by a number of persons in concert with one another in the name of the 



corporate body (collectively), or by the corporate body through a designated 

representative or spokesperson (corporately). In the first case the right is held by a 

corporate entity but wielded by individual persons on their own. So, for example, an 

individual may contest the state's authority to interfere with the means by which he 

pimishes his children or the terms on which he makes his income available to his spouse by 

arguing that the family of which he is a member has right to privacy (that agents of the 

state have no-right to interfere in certain transactions or activities when the parties 

involved are members of a single family) that entitles him as an individual to immunity 

ft-om prosecution or the enforcement of a civil suit. In such a case the individual argues 

that the family has right as a corporate entity to noninterference, which right may be 

wielded by each of them as individuals." 

In the second case (held corporately, wielded collectively) the right is held by a 

corporate entity but wielded jointly. For example it might be that the individual in the case 

discussed above argues not that he personally may claim immunity from prosecution or 

other state action with respect to certain activities or arrangements within the household, 

but rather that those within the household have decided as a group to enforce their right to 

noninterference in the means by which children are punished or the terms on which income 

is shared. The individual may claim to be no more than a mouthpiece giving voice to a 

collective decision. In this case the right is still held corporately (by the family as a 

corporate body) but it is being wielded collectively (by a collection of persons) instead of 

being wielded by an individual. 



In the third case (held corporately, wielded corporately) the right is both held and 

wielded by a corporate entity. So, for example, it might be that the individual who insists 

on noninterference claims to speak neither for himself personally nor in the place of those 

who make up the household as a group, but rather on behalf of the family over and above 

any of its members. In this case the individual is not arguing that he, as a member of the 

household, may wield a right to immunity from prosecution. And he is not arguing that 

he, as a spokesperson for the other members of the household, may wield a right to 

noninterference. Instead he is arguing that he wields the right on behalf of the family 

itself Thus he may say that even though no one of the persons who make up the family 

want the right to be wielded in the circumstances, the right must nonetheless be wielded 

for the sake of the family as a unit. The right would then be both held and wielded 

corporately (as a corporate entity). 

IV Group Rights and Groups 

1. No Need for a Theory of Groups 

Most of the debate over whether groups as such should be allowed to hold and/or 

wield rights (and if so which ones) focus on rights in the institutional entitlement use. 

Because of this, the nature of the proposed right holder should not in itself be an issue in 

most cases. For within institutional entitlement uses whether there are any such entities as 

groups and/or whether an entity like a group ought properly speaking to be allowed to 

hold and/or wield rights is not a problem that has to be answered before one can 
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coherently talk about group rights at all. So when questions arise about whether a certain 

kind of right-holder should be recognized as the holder and/or wielder of a right, these are 

likely to be tied to particular cases and/or answerable in terms of whatever theory one uses 

to justify rights of any sort including individuated ones. This means that debates about 

group rights that concern rights in the institutional entitlement uses (i.e., the majority of 

debates over group rights) one does not need to develop a theory of groups and/or of 

group identification to make sense of the issues involved. 

Yet not all debates about group rights take place in the context of an institutional 

entitlement use. Some debates concern group rights in the moral signal use. In these 

debates the nature of the proposed right-holder may be an issue in itself For one cannot 

easily separate arguments about what It is that makes someone a candidate for holding 

rights in the first place fi^om arguments about the specific set of rights he or she has in the 

moral signal use. However in two of the three kinds of group right for which one may 

argue within a moral signal use, arguments about what makes one a candidate for rights in 

the first place will not be arguments about the nature oi groups nor the moral significance 

of individuals' participation therein. Instead, arguments about what makes one a 

candidate for rights will be about the nature of individual persons and the relative 

importance of collective or shared interests, activities and/or capacities in an individual 

life. For in individuated and shared group (moral signal) rights the entities holding rights 

are individual persons. It is only with corporate (moral signal) rights that the proposed 

right holder is a collectivity. 
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At most then, one needs a theory of groups to make sense of the issues involved in 

corporate rights in the moral signal use. The arguments currently on offer for group 

moral signal rights are interpreted as advocating such rights (i.e., as advocating corporate 

rights) only if interpreted with an extreme lack of charity, however. I say this because all 

of the current arguments for group moral signal rights of which I am aware ultimately 

anchor their claims in the contribution and/or importance of corporate entities like nations, 

peoples, families and other communities to the lives of the individual persons out of whom 

those entities are composed. This feature sharply distinguishes the rights such arguments 

advocate from corporate ones such as one might find advocated in G.W.F. Hegel's 

Philosophy of Right and other nationalist writing of the eighteenth, nineteenth and early 

twentieth century. 

So one does not need a theory of groups to make sense of the issues that arise in 

connection with group rights per se in institutional entitlement uses. However one may 

need a theory of groups to make sense of arguments that attempt to justify group rights in 

the institutional entitlement use in terms that accord inherent value to corporate entities in 

their justification. And unlike corporate rights in the moral signal use, there are 

contemporary examples of this kind of argument. There are two things to note about such 

arguments, however. First, in most cases the actual entitlements for which they argue may 

be justified equally well without making such an appeal. Second, that there is the 

possibility for an appeal to the inherent value of a group as such is not a problem specific 

to group rights in the institutional entitlement use. 
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For example, the provincial government of Quebec's arguments for the 

constitutionality of its restrictions on the use of English on commercial signs and on access 

to English language schools have often appealed to the interest of the Quebecois nation as 

such to preserve itself through the preservation of its language."* But as my discussion of 

the interest a person might have in the preservation of their language shows in the 

argument for a third path between groups as aggregations and groups as individuals writ 

large that I give in Chapter One, it is possible to explain why one might be justified in 

constraining an individual person for the sake of a shared interest of other individuals 

without appealing to the interests of a group as such. 

Besides, this kind of move (justifying a right in the institutional entitlement use by 

appeal to the needs and/or right to protection of some collectivity as such) is not specific 

to group rights. An institutional regime that includes strong individualistic rights to 

private property is sometimes justified in developing countries by appealing to its role in 

advancing the cause of the people, generally, despite its making life difficult and unstable 

for most individual persons in a country. Arguments that Justify rights in the institutional 

entitlement use by according inherent value to corporate entities should thus be considered 

in separation from arguments for group rights per se. 

2. The Real Issues 

Thus far I have argued that close scrutiny of what is being argued in debates about 

group rights shows that the real issues usually have very little to do with disagreements 
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about the nature, value or origins of groups per se. For one does not need a theory of 

groups or of group identification to understand what is involved in particular rights; nor (if 

I am right in my analysis of the importance of groups in Chapter One) does one need an 

account of the role of groups in the development and maintenance of personal identity or 

moral agency. What, then, are people disagreeing about in debates about group rights? 

What are the real issues? 

With respect to group rights in the institutional entitlement use, the main issues 

are: (i) what is the institutional regime within which this right is being argued; (ii)what is 

the account of what justifies rights generally that one must accept for this right to make 

sense; (iii) how is the theory of what justifies rights generally supposed to translate into 

the specific entitlements that are being argued under this right? 

With respect to group rights in the moral signal use, once corporate rights are set 

to one side, the main issues are; (i) is it possible for a collective or shared interest, activity 

and capacity to ground a moral signal right; and (ii) assuming that it is possible for 

collective and/or shared activities to ground a moral signal right, are there any that in fact 

do so? In other words; is it possible for a collective or shared interest to be of sufficient 

importance to ground a right; and if so, are there any actual collective or shared interests, 

acitivities and/or capacities of sufficient importance to do so? 

3. Avoiding a Theory of Groups is a Good Thing 

In fact there are good reasons for avoiding arguments that require a theory of 
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groups if one can do so. First, developing a theory of groups and group identification 

seems to require that it be possible to carve human populations at the joints using at least 

certain kinds of group membership. It seems to require, for example, that it be possible to 

use cultural, linguistic or sociopolitical properties to construct categories under which one 

may slot persons or with which one may test their identification. However, there is a great 

deal of evidence that ethnic, national and racial categories are not only highly artificial and 

very recent ways of dividing up populations.^ Moreover, many of these categories are 

not mutually exclusive, and whether it is appropriate to place a person in one or another 

category may be highly contingent on the context and purpose of the categorization. In 

fact the very notion of a "people" as a group exhibiting distinct collective properties is 

closely tied to the emergence and development of European colonialism and the modem 

European state, and has a history of being used to justify, after the fact, policies, attitudes 

and actions that reflect motives and priorities that have little or nothing to do vdth the 

nature or proper boundaries of peoples as such.^° 

In fact, group solidarity based on arbitrary bases of identification is demonstrably 

easy to manufacture.^' And so one cannot assume that people are in fact unified by 

common attitudes, history, values or interests merely because they perceive themselves to 

be so. After all, population migration, economic exchanges and cultural emulation are a 

long-standing features of human life. And so although it might be possible to contrast 

"being German" with "being English" in a very general way, coming up with a list of 

properties that can actually sort persons into one category or another in a usefiil and 
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reliable way is very difficult unless one has an antecedent notion of who one wishes to 

include. 

Together, these observations make it highly improbably that there is a theory of 

groups capable of specifying ahead of time which of the various ways in which persons 

may be grouped together will be a source of legitimate moral claims in a particular 

context. For the moral and political significance of a group for both those who belong to 

it and for the political system that makes it salient tends to be the contingent product of 

very specific historical and social processes. In other words, one cannot count on certain 

groupings having the same moral and political significance across historical, political, 

social, legal and economic contexts. And so there is not much that one can infer much 

about the moral and political significance of a particular group from a theory of human 

nature that values certain activities or capacities, or fi-om a theory of human organization 

that values voluntary groupings. 

This brings out a second problem with developing a theory of groups. Suppose 

that one looks to a theory of groups as a way of accounting for the role that some specific 

group plays in its members lives. In this case, the point of developing a theory of groups 

is to use the role that certain types of group (such as a families or a linguistic groupings) 

play in human development or well-being generally to explain why or how the particular 

group in front of one acquires its moral significance. Thus far I have given several reasons 

for questioning the likelihood of one's success in such an endeavour. However apart fi-om 

the question of how likely one is to succeed in showing that some particular group is 
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morally significant because groups of its type are significant to people generally, another 

(and perhaps more pressing) question arises: does one actually need an account of how 

groups of its type figure in human lives generally to show that the particular group in fi-ont 

of one is morally important? 

The answer is "No"; one does not need an account of how groups of this particular 

type serve human beings generally in order to show that this particular one is important. 

And in fact showing that groups of this particular one's type are important to people will 

not necessarily save one any argumentative steps. For even if one can show that groups of 

this one's type are generally important to a human life, one will still bear the burden of 

showing for this particular case that one's point about the importance of such groups 

generally has been borne out. So not only is establishing one's claim about groups in 

general empirically difficult (as pointed out above); but it fails to make the immediate task 

- showing that this particular group is important - simpler. 

In addition there is an often unacknowledged problem with the way theories of 

groups end up talking about a particular group's activities and interests. In the 

explanations that I have given for why groups may be thought to have rights, the 

individual's behaviour toward the grouping has been described as a vehicle or a means 

through which she respects (or fails to respect) her obligations to other persons. These 

expljuiations have not been anchored in a theory of groups. 

In explanations that are grounded in a theory of groups, however, the group itself 

may become the object of an individual's obligations. The explanation of why an 
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individual has obligations to respect or preserve "the group" may consist of instrumental 

reasons. For example, she may have obligations regarding the group because of its role in 

securing the well-being of others. But the object of her behaviour is not other persons as 

they are connected to her by a group. The object of her behaviour is the group itself 

This effectively turns members of a group into sub-parts of it in the same way that 

an individual's hand is a sub-part of her. The sub-parts of a group are individual persons, 

however, and so have experiences of pain, pleasure, privation and luxury that are specific 

to themselves in addition to experiences they may have as a member of a group. This 

makes for an important moral difference between a distribution of burdens and benefits 

that favours some sub-parts over others within a single person and a distribution that does 

this within a group. For within a group the sub-parts have morally important interests, 

capacities and activities in separation from the larger entity; and so whether a burden or 

benefit is located in one sub-part rather than another matters in a way not true for 

experiences within a single individual. All of me feels pain from a knife wound regardless 

of which part is the precise location of the cut. But although a knife wound experienced 

by a group may cause the whole entity to figuratively bleed, only the sub-part affected will 

actually lose blood. 

Situating the group, rather than individual persons, as the object of a person's 

behaviour further embroils one in metaphysical problems that can otherwise be avoided. 

For example, what is it that one has obligations to respect or advance if not the interests, 

capacities and activities of individual persons? The interests, activities, and/or capacities 
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of the group? This seems to require a view of groups as being more than a linguistic 

placeholder for the set of persons that make them up. So what kind of object is a group, 

then? Can groups have interests of their own? What is the nature of the relationship 

between groups and the individual persons with whom they are associated? 

Without a theory of groups one can set these questions aside when it comes to 

thinking about group rights. For as I have outlined them in this chapter, group rights are 

(with the exceptions noted) rights of and towards either individual persons or individual 

corporate entities whose relationship to individual persons can be clearly specified. 

Whether one thinks that the metaphysical status of groups is a political or ethical question 

can thus be answered in separation from questions about the merits (or demerits) of 

recognizing a particular group right. 

4. Summary 

The foregoing analysis suggests two things about the relationship between group 

rights and individualistic ones. First, within a rights use (i.e., among moral signal rights or 

among institutional entitlement rights) the structure and justification of a group right will 

bear a much greater resemblance to that of individualistic rights within the same use than 

to that of group rights of the other use. For example, group moral signal rights will stand 

or fall on the same justificatory grounds as their individualistic counterparts; and in most 

cases arguments against the general plausibility of group moral signal rights will 

undermine the general plausibility of individualistic moral signal rights as well. The 
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exception to this will be arguments against corporate moral signal rights; but one can 

generate distinctively group moral signal rights without going the corporate route, and as 

a matter of fact there are no contemporary examples of theorists who have done 

otherwise. 

Similarly, group institutional entitlement rights exhibit entitlement structures that 

bear a much greater similarity to the structure of their individualistic counterparts (which 

also permit a distinction between holders and exercisers of rights and which do not rely on 

the good of either holders or bearers for their justification) than they do to group moral 

signal rights. 

Second, the majority of group rights - and all the group rights advocated in the 

existing philosophical literature - do not require new theoretical concepts or apparatus in 

order to make sense. In individuated and collective moral signal rights, for example, the 

justification still resides in the needs or good of individual persons. And so there is no 

need for an account of group rights to give a prior definition of which entities qualify as 

groups or develop a prior typology of groups that have moral significance. Instead, the 

relevant groups are identified by combining one's list of those interests, activities or 

capacities that count as fundamentally important with an account of which memberships or 

identifications have been made salient to these interests in a particular sociopolitical 

circumstance. So, for example, one can argue for a group moral signal right of Quebecois 

to restrict the access of immigrants to English-language education not on the grounds that 

the Quebecois qualify as a nation and members of a nation have the group right to 



108 

determine the language in which children within their territory will be educated but rather 

on the grounds that persons have a (collective moral signal) right to develop and transmit 

their maternal language, that one of the relevant groups for purposes of figuring out 

whether individuals within Canada are secure in the enjoyment of this right is the 

Quebecois, and that restricting the access of immigrants to English-language education is a 

reasonable policy measure for a government interested in securing Quebecois individuals' 

collective moral signal right to language. In this explication persons control over 

education policy is not that to which persons have the group moral signal right. And so 

there is no need to antecedently identify the kinds of group that should be permitted to 

control education policy, nor is there a need to give an antecedent account of why the 

kinds of group that should be permitted to control education policy are important enough 

to individuals to merit infringements on the interests of non-group members. 

Instead, control over education policy becomes an (alleged) implication of the 

group moral signal right in the specific sociopolitical context of Canadian federalism. 

How persuasive one finds this implication will undoubtedly depend on whether one 

believes that control over education policy can be handed over to the Quebecois without 

undermining the collective moral signal rights of non-Quebecois persons to develop and 

transmit their maternal languages. What is given antecedent importance is the capacity to 

develop one's maternal language or the activity of developing and transmitting that 

language, both of which can only be pursued in concert with other people. At no point 

then, does one have to introduce new or distinctive concepts (such as "encompassing 



109 

groups", "collective identities", or "collective intentions") or apparatus (such as "minimal 

standards of decency" or "liberal guarantees") in order to justify or account for the 

structure of the group right. Arguments for group moral signal rights rely on the same 

concepts and theoretical apparatus relied upon by arguments for individualistic ones. 
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Chapter Three 

What About Culture? 

Susan Okin's Challenge to Multicultural Rights 

I. Introduction 

I. Two Challenges 

At the end of Chapter Two I concluded that justifying non-reducible group rights 

requires neither a metaphysical theory of what makes for a group nor a theory of the role 

group membership plays in personal identity and/or the development of moral agency. In 

short, I argued that one need not start with groups in arguments for non-reducible group 

rights; and that in fact consideration of specific group rights claims will be better served if 

one does not put the group itself front and centre. Instead I suggested that group nouns 

should be thought of as a fagon de parler a shorthand way of referring to the individuals 

of which a group is made up. 

In this chapter and the next I consider two important challenges to this way of 

approaching group rights. This chapter addresses what I call "the challenge of vicious 

cultures". The theorists offering this challenge insist that groups themselves are important 

and that a close examination of their constitution and operations must be placed front and 

centre because some groups have morally vicious cultures which ought to disqualify them 

from holding and/or exercising multicultural rights of the sort that Kymlicka endorses. 

The next chapter addresses what I call "the challenge of internal structures". The theorists 

oflfering this challenge insist that groups themselves must be placed fi-ont and centre in 
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arguments for (and against) group rights because some groups should be disqualified from 

holding and/or exercising multicultural rights and/or rights to political autonomy because 

of problematic internal structures. 

2. Why Okin? 

I have chosen to focus on Susan Okin's arguments in what follows for several 

reasons. First, the liberal feminist argument raises some very real and very important 

worries about the impact that recognizing groups as potential bearers and exercisers of 

rights can have on two particularly vulnerable segments of these groups' populations; 

women and young girls. I take responding to these worries to be a condition of adequacy 

for any attempt to defend specific claims to a group right. Second, the specifics of 

Okin's discussion provide a clear and persuasive encapsulation of the main arguments 

animating objections of this type. As such, Okin's objections to groups which exhibit 

patriarchal cultures also provide a good example of how inattention to the different ways 

in which people use terms such as ""culture" and to the different ways in which the exercise 

of a right might be unacceptable can lead to confusion over what, exactly, is at issue in a 

debate. Third, stories about the uncivilized manner in which cultural others treat "their" 

women and children can have a certain emotional and rhetorical resonance in the political 

discourse of Western democracies - all of whom are still struggling with the legacy of 

imperialism and colonialism in their political and institutional history.' It is very important 

to recognize and defuse this resonance so that discussions of policy questions such as how 
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best to integrate recent immigrants, whether and to what extent aboriginal communities 

should be self-governing, and whether or how to accommodate communal interests in 

child-raising and the administering of education can proceed on a basis of respect for all 

participants and trust in their good faith. 

Finally, if Okin's analysis is correct, then the tension that many women report 

between what feminism asks of them and what their participation in a particular political 

community permits is irreducible and cannot be sustained. Such an outcome is bad news 

for feminist theory. First, it only confirms the fears of many socially marginalized women 

that the feminist project is primarily for and about women who are comfortable in and 

relative to other women empowered by existing social and political structures. Second, it 

unites feminists and the patriarchal cultures they criticize in the common endeavour of 

pressing third world women to take sides and declare one of the oppressions they face to 

be more fundamental or more wrong than any of the others. This is not a position with 

which feminists ought to be comfortable." Third, given the legacy of imperialism and 

colonialism mentioned above, it is not at all clear that forcing women to choose between 

their community and feminism will work out in favour of the latter. For all of these 

reasons it would be a good thing both for the women who participate in minority 

communities and for the feminist project if the tension Okin seems to identify can be 

defiised. 
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II. The Challenge of Vicious Cultures 

1. The Challenge 

Susan Okin argues that multicultural rights are bad for many women for two 

reasons: when a group's culture is sexist multicultural rights such as are proposed by 

Kymlicka place the group's female members at a disadvantage in certain respects; and, 

when a group's culture is sexist muhicultural rights such as are proposed by Kymlicka and 

others encourage the perpetuation and transmission of sexist culture. This produces two 

theses: 

(1) multicultural rights are bad for many women because they disadvantage some 

women in certain respects 

(2) multicultural rights are bad for many women because they encourage and 

perpetuate sexist cultures 

Decisions about whether to allow a group to holding and/or exercise multicultural rights 

thus ought to take into account whether and in what degree a group's culture is sexist. 

These observations seem to offer a serious challenge to my claim at the end of 

Chapter Two that one may treat groups themselves as mere conceptual placeholders when 

discussing the merits of group rights claims. For Okin's two theses seem to imply that at 

least with respect to multicultural rights there is something about the group over and 

above the persons who make it up that ought to make a difference to whether one 

recognizes multicultural rights; the group's culture. Yet (I argue) although Okin's 
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argument may establish that one must pay attention to whether and in what degree a 

group's internal structures offer grounds for disqualifying it from holding and/or 

exercising multicultural rights, her argument does not establish that one must pay attention 

to a group's culture. Okin is undoubtedly right that recognizing multicultural rights for 

groups that display sexist cultures in the institutional sense of culture will cause many 

women to be disadvantaged in certain respects; but this observation does not get one very 

far. For, judgements about cultures in the institutional sense are not judgments about 

groups themselves so much as they are judgments about the institutions through which 

members of a group act and of which representatives of a group avail themselves. 

Second, whether allowing a group to hold and/or exercise multicultural rights operates to 

the disadvantage of women depend on the institutional context. So insofar as vicious 

cultures really do offer a challenge to multicultural rights this is not because of problems 

wath culture per se but rather because of problems with a group's internal governing 

structures, with the structures of the larger community hosting a group and/or the way in 

which these two structures interact. 

This suggests that the worry that underlies challenges like Okin's is not actually 

about the acceptability of a group's culture but rather about the acceptability of its internal 

governing structures. Ultimately, then, the challenge of vicious cultures collapses into the 

challenge of internal structures, which I treat in Chapter Four. But (as I will argue there) 

one need not begin one's analysis with groups or an account of acceptable and/or 

important group characteristics in order to address worries about shared rights arising 
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from problematic internal structures. So the fact that certain groups may legitimately 

described as exJiibiting cultures that are morally vicious does not undermine my claim that 

one need not start with groups and group characteristics in order to make sense of and/or 

argue for (and against) rights like multicultural rights. 

2. The Argument 

The challenge of vicious cultures departs from a very simple problem; some groups 

exhibit cultures and cultural practices which are morally bad in that they either lead people 

to do morally unacceptable and/or harmfiil things, or have adverse effects on the character 

and/or self-perception of the people who participate in them. When a group exhibits such 

a culture, it seems prima facie problematic to recognize it as either the holder or the 

legitimate exerciser of a right. For such recognition seems if not actively to endorse these 

beliefs or practices, then to at least endorse their being protected and advanced. However, 

because the holder or exerciser of the right is a group instead of a single person, 

protecting and advancing its beliefs and practices may well work to the detriment of 

individual persons inside the group, and this can happen regardless of whether the short

changed individuals themselves accept or are happy with the cultural vices in question. 

Of course, in cases where an individual person's holding or exercising a right 

operates to the detriment of one or more of her parts (allowing, for example, that a person 

who is committed to a life of asceticism may exercise her right to bodily integrity in way 

which is detrimental to her skin), then so long as one can be sure the person is acting on 
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adequate information and is in fiill possession of her senses, there does not seem to be a 

moral problem since the sub-parts of persons do not have independent moral status. The 

sub-parts of groups are themselves moral persons, however. Not only do they have 

independent moral status: many would argue that they have moral precedence. How then 

can one justify allowing a group whose culture is bad for its sub-parts to hold and exercise 

rights that will protect and/or promote that culture? This is the starting point for the 

challenge. 

Okin's articulation of this challenge focuses on the close relationship between 

claims to a multicultural right, culture, and the reinforcement of patriarchy (where this last 

is understood as support for the subjugation of women by men). According to Okin, 

when a culture is patriarchal there arises an ineliminable tension between caring about 

equality between persons, and caring about equality between cultural groups. As a 

proponent of liberalism, Okin sees the choice as a fairly obvious one; actual people should 

take precedence over groups. 

Okin opens her argument by targeting a view she calls "political multiculturalism". 

As she describes it, political multiculturalism is the view that 

groups within cultures distinct from the majority culture are not sufficiently 

protected by the individual rights of their members, and therefore need special 

group rights, in order to protect their distinct cultures, meaning "ways of life," in 

such settings.^ 

For the sake of clarity I call these special group rights "multicultural rights". 
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What are these "multicultural rights"? Will Kymlicka uses the term polyethnic 

rights to refer to 

group-specific measures [such as anti-racism policies, public funding of cultural 

practices and exemptions from laws and regulations that disavantage them] 

intended to help ethnic groups and religious minorities express their cultural 

particularity and pride without hampering their success in the economic and 

political institutions of the dominant society/ 

The multicultural rights that Okin addresses certainly include at least these. But Okin is 

concerned with other rights as well. For example, she also criticizes the rights to impose 

internal restrictions for which Chandran Kukathas argues, and those rights are not 

advocated in polyethnic or even collective self-government terms but rather in terms of 

individual self-determination - of each member of a group's right to determine for herself 

the terms of her interactions with others. Okin's challenge is thus best understood as 

directed toward polyethnic rights as described by Will Kymlicka, and self-government 

rights that are argued for on grounds of the personal rights of individuals within a group to 

choose their own terms of association with one another. The challenge, then, is that one 

cannot assess the merits of a demand for multicultural rights without first establishing the 

group demanding rights has a sexist (and so morally unacceptable, or vicious) culture. 

Establishing this in turn requires a prior conception of what features groups must or may 

exhibit in order to claim rights. And so my claim in Chapter Two that one can do without 

a theory of groups cannot be right. 
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So: why according to Okin do vicious cultures pose this challenge for multicultural 

rights? Multicultural rights - that is, group rights that appeal to the value of culture or of 

security in the enjoyment of cultural practices or goods - are supposed to be justified by 

their importance as a precondition of individual well-being. ' The problem, Okin points 

out, is that in many cases this important pre-condition of well-being for individuals 

generally is at odds with what is required to secure the well-being of individuals who are 

female: the alteration or even destruction of significant portions of their group's way of 

life. Thus if one believes (with feminists) 

that women should not be disadvantaged by their sex, that they should be 

recognized as having human dignity equally with men, and that they should have 

the opportunity to live as fialfilling and as fi"eely chosen lives as men®, 

then (Okin argues) one ought to be extremely cautious if not downright skeptical about 

any rights that are likely to protect or entrench existing cultures or cultural practices. 

Moreover this tension between (political) multiculturalism and the aspirations of 

feminism is not easily resolved by restricting multicultural rights to those argued for on 

"liberal" grounds since (Okin argues) disregard of women's interests is often inherent in 

the very description of what it is that makes a muiticultual right appealing in the first place. 

Nor according to Okin can the problem be remedied by liberal guarantees of exit rights or 

of fireedom of expression. For many of a culture's harmful effects operate to truncate 

options or interfere with the development of individuals' preferences prior to her having 

reached a stage at which leaving the community becomes possible. The protective power 
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of a right of exit will in many cases be too little too late; by the time it kicks in much of the 

damage to an individual woman's prospects in life will have already been done. In some 

cases, then, the capacity to recognize and choose between options with which individuals' 

communities of origin furnish them can itself be a source of disempowerment. 

Thus, prior to accepting that a culture or a group has a right to protect its 

practices one must ask, "what is the advantage to persons of having identities such as are 

imparted by their culture, in contrast to an identity that can be acquired in a less 

encompassing and less restrictive setting?"^ After all, Okin argues, the value to individuals 

of having access to a stable cultural or group context lies not simply in the fact that their 

culture or group in structuring individuals' capacity to act as agents, but rather in the 

potential for cultures and groups to structure individuals' agency in a beneficial way. In 

short, cultures must be worthy of individuals' attachment in order to claim protection on 

grounds of their contribution to individual well-being; contributing to individuals' 

personhood in just any old way will not do. 

Okin focuses on cases in which cultures exhibit patriarchy (or at least, a greater 

degree of patriarchy than is exhibited by the group which hosts them or otherwise has the 

capacity to impose adherence to its culture rather than theirs). Clearly, however, similar 

worries may (and do) arise with respect to other cultural characteristics such as 

intolerance, or an endorsement of hereditary hierarchy.* Thus while Okin herself argues 

from a feminist perspective, her worries about patriarchal cultures exemplify a more 

general challenge posed by vicious cultures. 
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3. The Egalitarian Response 

Okin's challenge draws most of its force from three observations; (a) multicultural 

rights protect the current form of a culture; (b) in many cases the current form of a culture 

exhibits one or more characteristics that harm certain members, and (c) many of these 

harmful characteristics could be made less so under the influence of a culture that does not 

exhibit the harmful characteristic (or at least does not exhibit it in the same degree). When 

these observations are put together, they seem quite obviously to imply that certain 

characteristics of a group's culture can be a reason for disqualifying its members from 

holding and/or exercising multicultural rights. 

These observations are not as obvious as they first appear, however. For example, 

I argue below that it is actually more confusing than helpful to ascribe the various harms 

an individual may suffer within an institutional arrangement to the pemiciousness of her 

culture rather than to the specific legal and/or political arrangements under which she lives 

or the behaviour of her fellow group members. I also argue that it is a mistake to assume 

that simply replacing the structures of a more patriarchal group with those of less 

patriacrhal one is a reliable way to reduce the harms to which the female members of a 

group are subject. The egalitarian response to the challenge of vicious cultures takes issue 

with just the first of Okin's observations, however: it takes issue with the claim that 

multicultural rights are really about the protection of cultures at all. For egalitarian 

arguments for multicultural rights present such rights as a necessary means to the 
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protection of individuals not from attacks on their culture that might undermine their equal 

status, but rather from attacks on their equal status that are motivated by or are reflective 

of disrespect for and even hostility to the fact of their cultural difference. My worries 

about Okin's observations regarding vicious cultures will be addressed in this Chapter's 

second half For now, I focus on the egalitarian's response. 

Only a very narrow range of arguments for multicultural rights invoke the 

importance of preserving a culture of origin for the sake of members' sense of self; and 

many of the paradigm cases in which multicultural rights are proposed fall outside that 

narrow range. In particular, many contemporary proponents of multicultural rights appeal 

not to individual members' sense of self but to the requirements of social and political 

equality, or (in stronger terms) of the equal treatment of members of minorities. For 

example. Will Kymlicka's arguments regarding minority rights are best understood from 

within an egalitarian rather than 'sense of self framework, as are the classic arguments of 

Owen Fiss and Larry May, and many of the policy-oriented arguments for special 

aboriginal courts and/or fishing and hunting rights.' These are all egalitarian arguments 

for muhicultural rights. 

Egalitarian arguments usually proceed in two stages. First, the history of a group, 

the common experiences of its members, and the terms on which the group as a whole has 

been integrated into a larger political, social or legal community are argued to be such as 

to make the relationship between members of the group in question and certain institutions 

different from that which obtains between members of the dominant group and those 
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institutions. Second, these distinctive circumstances are argued to be a source of 

disempowerment or disadvantage for members of the group in their pursuit or 

development of important non-cultural interests, activities or capacities, such as their 

ability to command effective political representation, or to rely on the courts for fair and 

reliable protection. This disadvantage may arise from something specific to the culture of 

a group (from the culture's being orally based, for example) but - and this is important -

the disadvantage may have no relation at all to what distinguishes the culture or way of life 

of the group in question. The disadvantage may arise from a history of colonial relations 

between two groups, for example, or from something distinctive about the dominant 

group's culture (such as an obsession with skin colour). 

In an egalitarian argument what makes it wrong for members of a group to face 

barriers in their attempts to pursue or develop the interests, activities or capacities in 

question is not necessarily be connected to what is distinctive about the group's culture or 

way of life. For example, suppose a school forbids girls from Islamic families to wear 

headscarfs on the grounds that this particular form of personal apparel is a form of 

religious expression and as such is banned on school property. One way of arguing 

against such a measure is to point out that religion in general and rules governing personal 

apparel in particular are more important for many Islamic families than to Christian ones 

and so enforcing restrictions on personal apparel that has religious significance is likely to 

weigh much more heavily on them than on others. On this type of argument the 

inegalitarianism of forbidding headscarves is explained in terms of something specific to 
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Islamic families' culture. 

Perhaps, however, the explanation of why a headscarf ban is wrong has nothing to 

do with the special importance of religion to Islamic families' culture. It might instead 

have to do with the way the rule singles out personal apparel that reflects an Islamic family 

of origin as an instance of religious expression while items of personal apparel that reflect 

a Christian family of origin (such as crucifix pendants, drab clothing or long hair) are left 

alone. In this case the rule would be wrong not because of the way in which rules like it 

affect Islamic families' culture but because of the way it treats people whose culture is 

Islamic. 

Above all, then, egalitarian arguments for multicultural rights are grounded in the 

distinctiveness of the circumstances in which members of a group find themselves, rather 

than in the general importance of group membership for personal well-being. What is 

unjust about the situation of members of the minority community — and so what 

recognizing a multicultural right is supposed to remedy — is the fact that members of a 

minority are treated unequally by social, political or economic institutions in virtue of their 

group membership. They may, for example, experience pressure to cut themselves off 

fi^om their community of origin either physically (by removing themselves from their initial 

geographic location), symbolically (by adopting modes of self-expression, self-

presentation or evaluation which are typical of the dominant community), or emotionally 

(by limiting or denying their contact with family or fiiends firom that community). This 

pressure (which members of the dominant group do not experience and so which may 
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constitute unequal treatment in and of itself) may in turn put members of the minority at a 

disadvantage when they interact with members of the dominant community, or with 

important social institutions. Individuals who refuse to cut themselves oflT or for whom 

the severing of ties is not possible are often penalized by diminished access to economic, 

political, or social resources in comparison with members of their group who do abandon 

ties. And individuals who do cut themselves off will find themselves deprived of the many 

informal forms of support (such as assistance with babysitting, contributions of used 

fiimiture, or the knowledge that one can turn to family members or childhood friends for 

help in case of a setback). In this case, members of the minority community face a choice 

that members of the dominant community do not face, and they are likely to find 

themselves disadvantaged regardless of how they choose.'" 

Now the argument here is not (or not only) that persons need their cultures and 

these will disappear if exposed to the pressures of cosmopolitanism. It is rather that in 

demanding conformity to dominant practices, key social and political institutions require 

members of the (minority) group to make a choice (between their community of origin and 

economic, political or social opportunities, for example) that members of the dominant 

group do not have to make. This way of describing the problem which group rights are 

supposed to remedy sidesteps Okin's challenge as it is set out above by simply denying 

that protecting claimants' (minority) culture fi-om influence by the (dominant) culture is an 

essential feature of multicultural rights. Instead, the essential feature is the role of the 

right in protecting an individual from being punished by certain features of a society's 
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structure or organization because she happens to be a member of a culturally different 

minority group. 

4. A More Sophisticated Challenge 

Egalitarian arguments are still vulnerable to challenges like Okin's, but only if 

those challenges are re-cast. In Okin's argument, for example, the emphasis has to shift 

away from worries about treating cultures as valuable without regard to their contents, 

and toward worries about the possible effects of protecting individuals from being 

punished for participating in their cultures of origin if the challenge is still to hit its mark. 

In particular, the argument must be re-cast to focus on the potential for measures that 

protect members of a group from being penalized for their cultural participation to also 

protect them from being penalized for patterns of behaviour that are harmful or 

disempowering." If one were to sum up the challenge in its first form, it would be; "not 

all cultures are a source of value". This more sophisticated challenge can be summed up 

with equal brevity: "maybe some cultures should be made more costly for their 

participants". 

Okin herself does not disentangle these different ways of framing her worry. But if 

this is done, a version of her challenge emerges that uses the very basis from which 

egalitarian arguments are supposed to draw their force (the injustice of social institutions 

which disadvantage persons on the basis of ascriptive characteristics) to argue against 

allowing patriarchal groups to hold and/or exercise multicultural rights. For according to 
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this version of the challenge egalitarianism itself tells against protecting individuals from 

censure when their group's culture is vicious because not everyone will benefit from 

protecting members from suffering a penalty for participation. Taking measures to protect 

those who would keep a culture as it is will thus in effect elevate the interests, activities or 

capacities of those who are served by the stattts quo over the interests, activities and 

capacities of those who would be better served under alternate arrangements. Allowing 

groups to enforce vicious cultural beliefs or practices is thus to fail to show those who 

suffer disadvantages - vis-a-vis other members and/or vis-a-vis persons who are not 

members of the group - the same concern for their interests, activities and capacities that 

is extended to those of other group members who benefit from current arrangements, and 

for persons who are not members of the group. 

For example, refusing to interfere in the educational arrangements of Amish 

families beyond the eighth grade might be argued to entrench equal respect for parents' 

interests in determining the kind of education which is necessary for and most suited to the 

preparation of their children for adult life. But this entrenchment comes at the price of an 

inequality which is easily overlooked: an inequality in the attention that is paid to the 

interests of Amish and non-Amish children in gaining skills or other social capital that 

reduce their vulnerability to parental pressure later in life. In refusing to interfere with 

educational arrangements which would otherwise be judged unacceptable (the 

sophisticated version of Okin's objection argues) agents of the state show a reduced level 

of concern for the interests of Amish children than they show for the interests of children 
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who are not Amish. In short, non-interference maintains equality across Amish and non-

Amish in the exercise of parental rights at the price of entrenching inequality in the 

concern shown for Amish versus non-Amish children. 

5. Summary 

The sophisticated challenge not only engages directly with the most widely used 

and accepted arguments for multicultural rights (egalitarian ones), it fiirther suggests that 

a true egalitarian's most closely held commitments ought to dissuade him from endorsing 

multicultural rights in a great many cases. 

Even the sophisticated form of the challenge leaves an advocate of multicultural 

rights considerable room to manoeuvre, however. For it is not clear what, precisely, one 

ought to conclude from Okin's (reformulated) observations that in some cases the state of 

affairs upheld by upholding group rights is unacceptable from a moral point of view. For 

example, the fact that multiailtural rights may, if upheld under certain circumstances, 

shield unjust or otherwise unacceptable forms ofbehaviour from interference does not 

seem to distinguish such rights from familiar individualistic rights such as the right to 

private property. Nor is there anything to indicate that someone wishing to argue for a 

multicultural right carmot resort to various familiar strategies for neutralizing worries 

about misuse or abuse of a right (such as: limiting the scope or circumstances of the 

right's exercise, or imposing restrictions on the type of actor that may qualify as an 

exerciser). 
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For example, suppose it were the case that the culture of some minority linguistic 

conimunity, the Visigoths, were demonstrably patriarchal according to Okin's criteria and 

so that girls attending Visigothic schools were likely to be taught by people whose 

personal beliefs and educational philosophy are more patriarchal than those of non-

Visigothic speakers. In these circumstances Okin might object that allowing Visigoths the 

(minority language) right to conscript children into Visigothic schools on the grounds that 

it harms the opportunities of young girls. One of the ways a proponent of Visigothic 

language education might respond to this concern is by restricting what the Visigoths have 

a right to in this instance; he might argue, for example, that they have a right to determine 

the language of instruction but not the content of the curriculum. Or he might restrict 

which Visigothic communities may exercise this right, arguing, for example, that only 

those communities willing to employ specially trained counsellors or supervisors ought to 

be recognized. 

At most, then, the sophisticated objection from cultural viciousness establishes the 

(fairly modest) claim that candidacy for and exercise of a group right may have to be 

restricted by consideration of the effects that a group's internal culture may have on the 

interests of particular members. This qualification is in itself fairly significant. For not 

only does it makes worries about multicultural rights rights look quite similar to worries 

about individualistic rights, but it makes worries about cultural vices such as patriarchy or 

illberalism not so much objections to muUicultural rights as possible qualifications on 

potential right-holders. 
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From the perspective of this dissertation, however, even this qualified challenge 

poses a problem. For I have argued that one need not develop a theory of groups or of 

the qualities that collections of persons must exhibit to qualify as potential right-holders. 

If even this qualified challenge is right, then, my thesis will be in trouble. For with respect 

to multicultural rights at least one will have to come up with a theory of if not groups then 

at least cultures or cultural vices as a quality that collections of people may be judged to 

exhibit. 

The remainder of this chapter is thus devoted to showing that even this qualified 

challenge is mistaken in its claim that the viciousness of a group's culture is an acceptable 

ground on which to disqualify it from holding and/or exercising multicultural rights. For, I 

argue, insofar as worries about vicious cultures are well-motivated they are not in fact 

worries about culture at all. Rather, they are worries about internal structures which are 

not, and should not be treated as, the same thing. To focus on culture is thus to follow a 

red herring. And so the challenge of vicious cultures does not actually establish that one 

needs a theory of groups or an account of the qualities the groups as such must exhibit to 

consider the merits of particular group rights claims. 

I do not argue in what follows that cultures cannot be legitimately described as 

vicious. Nor do I argue that the inherent moral value of cultural beliefs and practices 

cannot or should not be evaluated. Rather I deny that the viciousness or otherwise of a 

group's culture is a relevant or useful grounds on which to decide whether the people 

within it and/or their representatives should be permitted to hold or exercise group rights. 
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III. Is Multi67/////ra/ism Bad for Women? 

Thus far I have argued that challenges to multicultural rights like Susan Okin's are 

neither unique to multicultural rights nor so damaging as to suggest the kind of tension 

between multiculturalism and feminism that Okin's argument first seems to suggest. 

What, then, ought one to conclude from the foregoing observations that allowing 

multicultural rights to groups that exhibit cultures with morally vicious characteristics 

sometimes disadvantages individuals within those groups? And (more importantly for the 

purposes of this dissertation) do these conclusions imply that one must take into account 

whether and to what degree a group's culture is sexist when deciding whether to 

recognize or award multicultural rights? 

In this section I argue that there is no single thing that one ought to conclude from 

Okin's observations, except perhaps that whether a particular group should be accorded 

multicultural rights will depend on the specific circumstances of the case. One certainly 

should not conclude that allowing a group to hold and/or exercise multicultural rights is 

bad for women tout court when the group^s culture is sexist. And in faa, I argue, specific 

judgements regarding the nature of the group's culture should not be driving one's 

conclusions at all. This is because; (i) that multicultural rights in s specific set of 

circumstances are disadvantageous for women in some respects does not mean that they 

are bad all things considered for the women of a group; (ii) that multicultural rights in a 

specific set of circumstances are disadvantageous for certain women does not mean that 

they are bad for all or for a majority of women; (iii) arguing that multicultural rights in 
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existing circumstances will be bad for women and arguing that a group's culture is sexist 

is not the same thing as arguing that multicultural rights in existing circumstances will be 

bad for women because the group's culture is sexist; and (iv) in attempting to figure out 

whether multicultural rights are in fact bad for a specific set of women, beginning with 

judgements about the nature of a group's culture is not usefiil and may well make the task 

more difficult. 

Of particular importance here is the difference between symbolic and concrete 

harms, and between harms to persons conceived abstractly and harms to actual individuals. 

For (I argue below) measures intended to alleviate these different types of harm 

respectively are not always compatible and in some cases may be at odds with one 

another. Another important difference is that between broad and narrow understandings 

of culture. Broad understandings of culture (I argue) do suggest that vicious cultures 

pose a challenge for multicultural rights that must be addressed. This challenge does not 

arise because of features exhibited by a group's culture per se, however; it rather arises 

from features of the group's governing structures and/or external environment. In 

contrast narrow understandings of culture do identify features of a group's culture as the 

locus of concern; but such understandings do not pose a challenge. 

So (I conclude) although it is probably true that allowing some of the groups that 

have sexist cultures to hold and/or exercise multicultural rights will disadvantage some 

women in certain respects; and it is probably also true that women in some of the groups 

that have sexist cultures wall be better served if the group as it stands is not permitted to 
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hold and/or exercise multicultural rights neither of these observations implies that one's 

consideration of whether a group should be permitted to hold and/or exercise multicultural 

rights should be informed by judgments about whether and to what degree the group's 

culture is sexist. 

1. The Problem 

The success of challenges like Okin's turns on the persuasiveness of two claims; 

1. cultures sometimes display vicious characteristics, such as patriarchy 

2. when cultures display vicious characteristics (such as patriarchy), they have a 

deleterious impact on the abilities of some participants to pursue or protect 

important interests 

However an often unexamined issue in these challenges is whether cultures really can 

display vicious characteristics in the way suggested, and if they can whether the way in 

which they display such characteristics can sensibly be held responsible for the social 

outcomes that are attributed to them. Okin's indictment of patriarchal cultures as holders 

and/or exercisers of multicultural rights relies heavily on the assumption that one may in 

fact reasonably attribute the social circumstances that she decries to features of a group's 

culture in such a way that it makes sense to think that disqualifying the group from holding 

and/or exercising multicultural rights will help alleviate or at least prevent the worsening 

of those social circumstances. It is very important to question this assumption, however. 
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It is important to ask: is the viciousness of a group's culture a sensible ground on which to 

judge its candidacy for a group right? 

The problem, then, is this. There is a certain ambiguity regarding what, precisely, 

it means to say of a culture that it displays a vice such as patriarchy. For while it is true 

that there is an understanding of "culture" and an understanding of "patriarchal" that 

allows one to make sense of cultures being patriarchal, these are not the understandings of 

"patriarchal" and "culture" that the claim "when cultures are patriarchal they produce 

unacceptable social circumstances" requires. For it to be plausible that the patriarchy of a 

culture may sometimes be held responsible for unacceptable social effects to make sense 

one must understand the term "culture" in a very specific way: as a set of social, political, 

legal and/or economic arrangements. Otherwise it becomes very difficult to establish the 

requisite causal connection between the unacceptable circumstances or behaviours decried 

and a group's culture. 

Yet if "culture" is understood as a set of social, political, legal and/or economic 

arrangements, then challenge of vicious cultures turns out to be no different from a 

challenge that proponents of multicultural rights like Kymlicka have already accepted that 

they must address: the challenge of internal structures. In fact, then, it is misleading to 

describe this worry as a worry about culture. For insofar as it is a worry about the misuse 

or abuse of multicultural rights by groups it will actually be a worry about internal 

structures. And insofar as it is a worry about the misuse or abuse of multicultural rights 

by individuals it is a worry about bad beliefs. The first of these does seem to distinguish 



138 

multicultural rights from other ones; but (as I argue in the next chapter) it is not necessary 

to develop a theory of groups to take this into account. The second worry - about bad 

beliefs - does not distinguish multicultural rights from other rights. It also does not 

require the development of a theory of groups. 1 argue this below. 

2. What Does It Mean to Call a Culture Patriarchal? 

For Okin, to say of a culture that it is patriarchal is to say that the people who are 

members of the group which exhibits it have "elaborate rituals, matrimonial practices, and 

other cultural practices (as well as systems of property ownership and control of 

resources) aimed at bringing women's sexuality and reproductive capabilities under the 

control of men.'"^ The degree of patriarchy in a culture is thus a function of the extent to 

which it "endorses and facilitates the control of men over women"", or has "as one of [its] 

principal aims the control of women by men.'"^ On this understanding, there are actually 

three distinct ways in which a culture may be patriarchal: in its motivation, in its attitudes, 

or in the social circumstances it produces (its social product). When certain characteristic 

practices or beliefs can be shown to have been instituted or promoted with the intention or 

goal of producing the domination of women by men, a culture is patriarchal in motivation. 

When characteristic practices or beliefs can be shown to express conviction of the 

rightness, desirability or acceptability of subordinating women to men, a culture is 

patriarchal in its attitudes. And when certain practices or beliefs can be shown to have as 

a consequence the domination of women by men, a culture is patriarchal in its social 
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product. 

Okin does not distinguish these three ways of being patriarchal. Obviously, 

however, being patriarchal in only one of these ways will not, by itself, ensure that a 

culture - or any system of sociological, economic, or political organization for that matter 

- is patriarchal in either of the other senses. For that a measure or custom is intended to 

bring about a certain state of affairs does not necessarily imply that it succeeds in that 

regard; just as the fact that a measure was not intended or designed to harm women 

specifically or to subject them to the control of men does not guarantee that a social 

structure will not be produced which does just that. For example, the provisions in 

ancient Roman law allowing fathers the right to kill their daughters as a form of 

punishment ought not (properly speaking) to be understood as patriarchal in either 

motivation or attitude. For inasmuch as paternal rights to punish children by death 

extended to sons as much as to daughters, the practice was not properly speaking an 

example of a measure designed to facilitate the control of women by men, so much as it 

was designed to facilitate the control of everybody - including some men - by (a few) 

older men. 

Nonetheless, the actual effect of Roman paternal rights was such that many if not 

most women suffered disproportionately relative to their brothers, for they often found 

themselves v^th fewer resources for diminishing the impact of paternal control. The 

social product of provisions extending rights of life and death over children to male heads 

of household were thus especially disempowering for women, and they made women in 
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partictdar vulnerable to harm and to interference with their interests and lives. It is 

important to recognize, however, that this unequal situation was not produced by the fact 

that paternal rights reflected patriarchal motives or attitudes but rather by the fact that the 

rights interacted with other features of the social and legal context such as patrilocality 

and sex-based restrictions on the inheritance of family authority.'^ 

Of course, that unacceptable social circumstances can be produced in the absence 

of a practice's expressing or reflecting patriarchal motivations and attitudes merely shows 

that having a culture that is patriarchal in attitude or motivation - that having a culture 

which aims at or approves of the subordination of women - is not a necessary condition 

for a group's institutions or practices to produce unacceptable social circumstances. The 

key question, however, is whether a group's having culture that is patriarchal in attitude or 

motivation but not in effect may be sufficient for its practices and institutions to be held 

responsible for unacceptable social circumstances or individual behaviour. For that a 

group's cuhure need not be attitudinaily or motivationally patriarchal in order to be a 

source of worry does not diminish the possibility that either or both of these conditions 

could be a source of worry on its own. So at this point all one has is the observation that 

cultures may be patriarchal in at least three different ways; and that a measure designed to 

combat motivational or attitudinal patriarchy will not necessarily address patriarchy of 

effect. 

3. Do Patriarchal Cultures Produce Bad Circumstances and Behaviour? 
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Perhaps, though, it is misleading to present attitudes, motivations and social 

circumstances as distinct grounds for objecting to a culture or cultural practice. For policy 

measures or practices which reflect patriarchal (or hierarchical or illiberal) motivations 

and/or attitudes are not entirely inert with respect to social circumstances. And social 

circumstances often have a powerful effect on the manner in which attitudes and motives 

develop. Attitudes and motives can be described a producing certain social circumstances 

even when those circumstances do not immediately or directly translate into political, 

economic or social disadvantage. And persistent disadvantages in political, social or 

economic activity or interests can be described as reflecting certain attitudes or 

motivations even though such an expression was neither intended nor conscious. 

A more useful contrast might then be thought to be between aspects of a culture 

that are patriarchal symbolically (that produce or reinforce inequalities in the symbolic 

standing of participants vis a vis non-group members and/or vis a vis one another), and 

aspects that are patriarchal concretely or tangibly (that produce or reinforce inequalities in 

the resources available to some of a group's members in contrast to those available to 

other members or to similarly placed persons outside of the group.) Even in its more 

sophisticated form, the challenge of vicious cultures fails to differentiate between these 

two sources of complaint about a group's culture; that it affects some participants' 

symbolic treatment in unacceptable ways, and that it affeas some participants' concrete 

treatment or experiences in unacceptable ways. And this failure is completely 

understandable. These two ways of being vicious often appear hand in hand; and so in 
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many cases distinguishing between them makes very little difference to one's conclusions. 

In some cases, however, working towards equality of symbolic standing not only fails to 

contribute to achieving equality in concrete standing, it actually pulls policy regimes away 

from that goal. At the very least, failure to distinguish between judgements of 

unacceptability stemming from these different types of inequality sometimes leads to a 

mistaken diagnosis of the problem and so to a mistaken assessment of the costs and 

potential benefits of possible remedies. 

To see this consider an example that Okin herself uses to illustrate the difficulties 

raised by multicultural rights: the decision of French immigration authorities to permit 

immigrants from countries in which polygamy is legal to bring more than one spouse into 

France under that country's reunification of family provisions. As Okin presents it, 

polygamous immigration is a classic illustration of how privileging symbolic equality 

between groups sometimes contributes to the entrenchment and even worsening of 

inequalities in the concrete standing of many women. In fact, Okin offers two reasons for 

thinking that French policy in this regard is problematic: (a) permitting individuals to bring 

more than one spouse into France with them has the effect of entrenching and facilitating 

the subordination of the spouses' interests to that of their husband; and (b) permitting 

individuals to bring more than one spouse into France with them has the effect of 

entrenching and facilitating inequality in the legal privileges men and women may claim. If 

(b) is taken as sufiBcient grounds for objection whether or not it leads to.(a), the objection 

appeals to the effects of French policy on the abstract or symbolic status of women - on 
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French policy because one can expect it to lead to (a), the objection appeals to the policy's 

effects for particular women in their concrete dealings with others - on an interest 

individuals have qua the persons they are in their day-to-day lives. 

As Okin presents it, (a) and (b) pull in the same direction. However, the 

plausibility of this claim depends heavily on the fact that as it stands, French authorities' 

acceptance of polygamy is importantly incomplete. As Okin describes it, French policy 

permits multiple spouses to enter the country as dependent family members, but allows 

only one spouse to claim the legal and social benefits which legal spouses may normally 

claim. Thus although French authorities have been willing to accept polygamous 

marriages for the purpose of issuing entry visas, they have stopped well short of according 

such unions full legal status. In these circumstances of incomplete acceptance - more 

than one spouse is recognized only for purposes of entry - adverse effects on particular 

women's concrete standing (on their ability to interact with their spouses as equals and to 

claim the same standard of life as do other women), and adverse effects on the symbolic 

standing of women-in-the-abstract (on the ability of women qua women to claim the same 

legal privileges as may be claimed by men) coincide, and so lead to the same conclusion 

about whether polygamous marriages should be recognized. 

If French authorities were to extend fiill legal status within France to all spouses 

within a polygamous household (rather than to just one) the tendency of these 

considerations to pull in the same direction could no longer be expected to coincide so 
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neatly. This is especially the case if one considers the possibility that refusing entry to 

second or third spouses might encourage would-be immigrants to abandon all but one 

spouse, misrepresent the nature of the relationship between themselves and spouses, 

transfer custody over their children from second or third marriages to the spouse who is 

permitted entry, etc. In fact, full consideration of the various scenarios under which a 

women whose husband has more than one wife might be permitted or denied entry makes 

it not only conceivable but quite likely that the policy dictated by concerns of type (b) -

concerns for the symbolic status of women - will not be the same as the policy dictated 

by concerns of type (a) - concerns for the interests and equality of actual women. 

Now, this is not meant to suggest that considerations of type (b) - considerations 

of how institutional arrangements affect the symbolic standing of persons - have no place 

in a theory of what justice requires of institutions. It does, however, suggest that 

objections fi"om cultural viciousness cannot use the mere possibility of conflict between 

symbolic and concrete equality to dismiss a group rights claim. For that an institutional 

arrangement which includes group rights might have negative implications for the standing 

of individuals qua women (or qua homosexuals, commoners, or religious dissidents) is not 

in itself enough to show: (i) that these negative implications will produce unacceptable 

inequalities in the concrete standing of most female individuals; or (ii) that these negative 

implications for persons qua women (or qua other abstract description) will be less 

acceptable than the negative implications for them qua some other description of them 

under an institutional arrangement that does not include group rights. After all, appealing 
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to the implications that a group right will have for individuals' standing qua women -

using, in effect, the implications for female persons as a group - can commit the same 

offence against individuals' concrete equality which gets the challenge of vicious cultures 

going in the first place. Arguing against a group right on the grounds that it will be bad 

for women can also be susceptible to the charge that it justifies a measure which has 

negative implications for some women (e.g. women denied entry with their spouse) to 

interact as equals for the sake of achieving a result which, although theoretically enjoyed 

by all women will be of only limited use to many. 

4. Summary 

Faced with a choice between addressing symbolic inequalities and concrete ones, a 

challenge to multicultural rights such as Okin's ought, if it is to remain a challenge rather 

than a disagreement over whether it is symbolically worse to be oppressed as a woman or 

to be oppressed as a member of a minority, to focus on cultures whose effects are 

concretely vicious - on cultures that produce circumstances or behaviours that are 

unacceptable because of the way they affect actual individuals' concrete standing vis a vis 

one another and/or vis a vis non-members. For unlike charges that multicultural rights 

permit inequalities in concrete standing for the sake of equality in symbolic standing, 

charges that multicultural rights permit inequalities in symbolic standing of one sort for the 

sake of equality in symbolic standing of another sort do not imply either that proponents 

of multicultural rights do not care about actual individuals or that they care more about 
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some individuals than others. 

However this way of objecting to a particular group's holding and/or exercising 

multicultural rights - on the grounds that it will unacceptably impact the concrete standing 

of specific individuals - makes it difficult to see why the group in question's culture is a 

useful place to start. After all, the colloquial understanding of the term "culture" is usually 

all about symbolism and social understandings. In some situations "culture" is used to 

pick out routine ways of doing things; in some others it is used to pick out sets of people 

that are associated with certain routine ways of doing things. If either of these last two 

understandings is used to flesh out the term "culture", then the claim that one ought to 

examine a group's culture before allowing its members the holding and/or exercise of 

multicultural rights turns into one of the following two claims; (a) one ought to examine 

the kinds of things persons in a group tend to do before allowing them to hold and/or 

exercise multicultural rights; (b) one ought to examine whether the people within a group 

are as a set associated with certain ways of doing things. Neither of these claims seems to 

require a theory of groups; and in neither does there seem to be very much to gain by use 

of the term "culture". To see this, it is useful to step back and look more closely at how 

culture may be understood in debates over groups as holders and exercisers or 

multicultural rights. 

IV Culture Broadly versus Narrowly Understood 

Challenges like Okin's seem to pose a problem for my account of group rights 
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because they purport to show that, at least in the case of multicultural rights, one must 

take into account the nature of a group's culture prior to determining whether it ought to 

be recognized as a legitimate holder and/or exerciser of rights. For when the culture is 

vicious either institutions will maintain, reinforce or impose a penalty on the internally 

disadvantaged to avoid imposing external penalties on the internally privileged, or 

institutions will externally penalize the internally privileged for the sake of those 

participants who are internally disadvantaged. This seems to pose a problem for my 

account, since taking into account the nature of a group's culture presupposes (at least) a 

theory of culture, and probably of groups as well — both of which, I have suggested, one 

may and in fact ought to do without. 

However, the persuasiveness of challenges such as Okin's turns on (among other 

things) whether it is useful to explain what makes certain ways of exercising a 

multicultural right - say, establishing legal arrangements that have unacceptable 

consequences or behaving in an unacceptable way - grounds for disqualifying a group to 

the viciousness of the group's culture. I argue that this is not useful. Of course, even so it 

might be that "culture"still proves to be a useful theoretical tool - if, e.g., it turns out to 

be correlated with something that is useful for explaining what disqualifies a group (bad 

institutions, say), and if (as can seem plausible) cultures are more easily identified than 

what actually explains the disqualification. Yet (I argue) even if cultural viciousness does 

turn out to reliably correlate with characteristics that are useful explananda such as 

unacceptable institutional arrangements or a propensity of individual members to behave in 
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morally unacceptable ways, what one means to refer to when one describes a group as 

exhibiting a cultural vice term such as "patriarchy" is usually fleshed out in terms of 

explananda such as morally unacceptable institutional arrangements or a propensity among 

members or behave in morally unacceptable ways. In other words, it is usually the case 

that one cannot identify a group as culturally vicious without first identifying problems in 

the group's institutions or behavioural propensities among its members. So in fact it is not 

the case that one may save time or mess by looking to a group's culture instead of its 

institutions or the behaviour of its members. "Culture" simply has no theoretical work to 

do in this debate. 

The crux of the problem is whether it is useful to talk about cultures in contrast to 

institutions or the behaviour of individual members in discussions of whether the people 

participating in a certain group may be trusted with multicultural rights. For remember: 

the important question here is not whether one may rightly describe a culture as vicious 

under some circumstances; it is whether one should base one's decision about whether one 

may argue on grounds of the culture that they exhibit that certain groups should be 

disqualified from holding and/or exercising multicultural rights. 

I. Is Culture Equivalent to a Set of Institutions? 

On the understanding of culture that I call broad, to refer to a person's culture is 

to pick out the complex of legal, economic and social institutions to which she is 

accustomed. Thus, for example, one might describe the experience of someone who 
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moves to Arizona from the northeast United States as experiencing "cuhure shock" as a 

result of having to adjust to differences in wage scales, the level of public services, 

population density and legal institutions. This is the definition of culture which Will 

Kymlicka uses in Multicultural Citizenship, "an inter-generational community, more or 

less institutionally complete, occupying a given territory or homeland, sharing a distinct 

language or history"'^. Broadly understood in this way, one can make perfect sense of 

Okin's including the legal status of women in her description of what is good about 

Western liberal culture's treatment of women; for the formal guarantees accorded to 

women are part of the larger complex of social, legal and political institutions which a 

person might point when asked to pick out something distinctive of "Western liberal 

culture". 

In most cases, a cultural minority living within the borders of a Western 

democracy will not have a distinct legal system whose formal guarantees may be 

compared against the host state's in order to yield a judgement regarding their relative 

degree of patriarchy. Presumably, then, the worry of critics such as Okin is that groups 

whose cultures may be described as patriarchal on grounds other than the absence of 

formal guarantees of equality can be expected to establish legal systems which do not 

contain such guarantees if group rights claims are permitted them. 

Now some group rights claims do include an entitlement to establish a separate 

legal system; and in these cases comparisons of the degree of patriarchy to which female 

members will be subject can be made once the proposed replacement system is in place. 
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Note, however, that to use such comparisons as a basis for deciding whether a group 

should be disqualified as a group rights claimant one would have to judge not whether the 

group's culture is currently more patriarchal than that of its host but rather whether, given 

what one knows about the group's existing practices, attitudes awe/ internal politics one 

can confidently predict a greater degree of patriarchy should its group rights claim be 

accepted. 

But for this to make sense as a worry about ailture, the prediction must reflect 

something that is already present, is not a set of decision-making procedures, legal 

processes, or legally binding expectations, and can be expected to carry on to a situation in 

which the group holds or exercises a group right. The prediction cannot be based on 

decision-making procedures, legal processes or legally binding expectations because these 

are what the vicious culture is supposed to produce if the group is permitted to hold 

and/or exercise rights as a group. It must carry over to the situation in which the group 

holds or exercises rights because the prediction is based on characteristics that the group 

displays as a whole and not on personal qualities displayed by particular members. The 

claim, remember, is that a group should not be permitted rights because of something 

problematic about its culture, not because there is something problematic about particular 

members who are likely to be placed in a position of power. 

To see this, consider the case of culture which are more patriarchal than the 

Western liberal society which hosts them. According to Okin Western liberal societies 

may be described as less patriarchal than the groups with which she is concerned because: 
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(a) women are "legally guaranteed many of the same freedoms and opportunities as men"; 

and (b) 

most families, with the exception of some religious fundamentalists, do not 

communicate to their daughters that they are of less value than boys, that their 

lives are to be confined to domesticity and service to men and children, and that 

the only positive value of their sexuality is that it be confined to marriage, the 

service of men, and reproductive ends.'* 

The extent to which women are formally guaranteed equal treatment; and the messages 

which most families communicate to young girls in their daily practices are thus two initial 

indicators by which one may judge the degree of patriarchy to which a particular set of 

women are subject. And so, the absence of formal guarantees of equality and the 

presence of familial practices which communicate belittling messages will be two things 

which mark out a group's practices as (unacceptably) patriarchal. 

There are, however, several problems with ascribing either of these characteristics 

to a culture narrowly understood. First, the formal guarantees of equal treatment which 

any particular group of women may claim is a feature of the legal system under which they 

reside; and this legal system will have been influenced in a variety of ways not only by a 

variety of cultures, but also by a variety of sociological and historical factors. Thus one 

cannot necessarily infer from the fact that women within a certain legal jurisdiction are 

denied formal equality that any or all of the cultures narrowly understood which that 

jurisdiction includes are more patriarchal than the cultures present in jurisdictions which 
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do furnish formal guarantees. 

Second, the formal status which a legal system confers can be a very poor 

indicator of the rights and status that women that women may effectively claim. This is 

most commonly noted as a discrepancy between a great degree of formal liberty in 

contrast to an actual experience of great constraint or powerlessness; but, as the earlier 

example of statutory rape legislation indicates, it can work the other way as well. In this 

regard it is important to note the important role of non-gender-based political and social 

structures in dictating not only which of the laws establishing rights to bodily integrity, 

personal property, and equality before the law are enforced but whether any of them are 

enforced with regularity or if they are enforced for whose benefit and to what degree. 

In this regard, it is important to recall the difference between membership in a 

culture and residence within the borders of a state. States and even political sub-divisions 

of states have identifiable jurisdictions within which legal structures specific to that state 

are applied. The manner of such laws' application often ends up structuring the 

expectations and behaviour of a state's residents in specific ways. As a resident of the 

state of Arizona, for example, I have experienced a significantly lower level of traffic law 

enforcement than I experienced as a resident of the province of Ontario. As a resuU, my 

expectations regarding the distribution of traffic police and their propensity to ticket me 

for speeding have changed significantly. In effect, I have developed the expectation that 

whether I adhere to the posted speed limit on city streets will be left almost entirely to my 

own discretion - an expectation which, in turn, has influenced my attitude toward the legal 
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requirement in this regard. This kind of interaction between expectations of enforcement 

and attitudes may well lead to the emergence of a particular kind of culture among those 

who reside within a jurisdiction. But it may equally well contradict or undermine the 

culture of those who reside within a jurisdiction. This brings one to a different, more 

narrow, understanding of the term "culture". 

2. Culture as Attitudes, Language and Modes of Action 

On the understanding of culture that I call narrow, the institutional and legal 

system to which a person is accustomed is distinct from the beliefs, attitudes and preferred 

modes of action that make up her culture. For example, residents of Quebec have the 

same constitutional right to litigate government action using the Canadian Charter of 

Rights and Freedoms as do other citizens of Canada, but it has been suggested by many 

commentators that such resort by individuals is alien to Quebecois culture in a way that is 

not true for other Canadians." In this claim, culture is clearly being used to pick out 

something much narrower than the system of social, legal and political institutions which 

govern the expectations of the province's residents regarding social and economic mobility 

and the enforcement of traffic laws. 

Comparing the degree of friendliness to vices such as patriarchy that can be 

attributed to cultures on this narrow understanding presents a considerable challenge. But 

one promising point of departure for such "vice-friendliness" comparisons might be Okin's 

second criterion of patriarchy; the messages communicated by most families or most 
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persons in their daily practices. On close examination, however, this criterion only 

illustrates the difficulty of trying to judge the degree to which a culture narrowly 

understood is likely to produce vicious institutions or even practices. 

First, that a particular behaviour or set of behaviours is exhibited by many persons 

within a society is not by itself evidence of a set of cultural beliefs or practices endorsing 

that practice. For example, if statistics indicated that a much greater number of persons in 

Sweden committed suicide every year than did so in Spain, this would not licence the 

inference that Sweden had a more "suicidal" culture. For the higher incidence could be 

explained by any number of factors having nothing to do with cultural beliefs endorsing or 

accepting suicide(for example, a more fi^equent confluence of precipitating factors (such as 

reduced sunlight and isolation, individuals having easier access to methods, or a greater 

competence with standard instruments for killing onself). Thus the mere fact that there is 

a statistically higher occurrence of a behaviour among the members of a group does not, 

by itself, show that the behaviour follows from or is produced by the tradition, belief 

system or practices which distinguish that group^s culture. 

Moreover, which actors' beliefs are even potentially reflective of the culture will 

depend crucially on what one already takes that culture's characteristic commitments to 

be. Consider, for example, Okin's decision to exclude fundamentalist Christians from her 

description of predominant family practice in Western liberal societies. That decision can 

only make sense if one has already decided that the core characteristics of Western liberal 

societies include family practices which are favourable to female equality and that those 
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who do not fit this model (i.e.. Christian fiindamentalists) are different, deviant, just plain 

mistaken in what they believe that culture to be. Who one takes as the typical adherent of 

a culture and what it is about them that leads one to this judgement are thus crucial 

components in attempts to judge whether problematic behaviour reflects beliefs and 

priorities specific to an individual or whether it reflects an individual's cultural Inheritance. 

The worries that these observations ought to raise become especially pressing 

when one considers that many of the examples which Okin and others offer to illustrate 

t h e  w o r r i s o m e  a s p e c t s  o f  c u l t u r e  i n v o l v e  i m m i g r a n t s  a n d  i m m i g r a n t  c o m m u n i t i e s . I n  

cases of morally unacceptable behaviour by a person who has hitherto been resident in a 

non-Western legal jurisdiction, it is often ambiguous whether the person's actions reflect a 

belief that there their actions were morally acceptable, or a belief that they would not be 

held legally accountable. Very few people, for example, would suggest that members of 

Anglo-American culture who forcibly confine illegal immigrants in black market sweat 

shops are unaware that what they are doing is socially unacceptable. Their actions are 

more likely to be explained in terms of their belief that the social and legal resources of 

their victims are such as to ensure that - regardless of the social acceptability - they will 

not be held legally accountable for actions directed toward illegal immigrants. If this is 

what is happening in the case of unacceptable actions by an immigrant (a person from 

another country pursues an activity or action based on the (mistaken) expectation that 

what is permissible or at least unpunished under the legal regime of their former residence 

is also permissible under that of their current residence) then whether there is a vicious 
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culture at play is not in fact the issue. 

And in fact many of the activities that Okin and other objectors from cultural 

viciousness describe are not the exclusive province of persons from non-Western cultures. 

Men (and women) other than immigrants do terrible things to their children, siblings and 

spouses. Indeed, one of the things that is striking about one of the cases Okin cites (in 

which an Iraqi immigrant was arrested after asking police to help him find an underage 

daughter who has run away after she and her sister were forced to marry older men of his 

choosing) is the extent to which the legal sanctions which could be brought to bear on the 

father and two husbands — indeed the very illegality of the marriages — might have been 

different had the father decided to wait two or three more years before imposing the 

marriage ceremony.*' 

What is distinctive about many cases involving immigrants is thus not that the 

people involved seem to believe that their behaviour toward their children, siblings or 

spouses is not wrong; for there are often persons of the donunant culture displaying 

similar behaviour. Cases involving immigrants are distinctive, rather, because of the 

apparent acquiescence of co-nationals or fellow community members in unacceptable 

behaviour, and the individual actors' claims that their actions have followed from or are 

normal practice for persons of their descent or country of origin. Again, however, it is not 

at all clear whether this apparent acquiescence reflects a shared belief or attitude as to the 

acceptability of a behaviour or whether it reflects other factors. In this regard it is 

important to note that the fact that someone claims that his actions reflect a set of values 
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or rationality distinctive of persons of their descent or country of origin does not 

necessarily mean that such is actually the case. After all, many if not most of the people 

who have immigrated to the United States from other countries and cultures do not 

engage in the practices Okin and other objectors from cultural viciousness describe. And 

silent acquiescence by neighbours or relatives in the face of domestic abuse or outright 

criminality is hardly a culturally specific phenomenon. 

This last point brings out a final problem with using culture narrowly understood 

to disqualify a group (or members of it) from holding or exercising group rights. In many 

cases the argument that members of a group offer for allowing them to continue a practice 

is not that it should be allowed because it is important to the group's culture, but that it is 

already allowed to everyone by the standards of the dominant community. Consider the 

case of parents who insist that their daughters be permitted to wear headscarves to school. 

In this case the argument is not (or need not be) that this is a privilege which Muslims as a 

group should be permitted in virtue of their religious convictions. It is rather that the 

power to decide what constitutes proper attire for female children is something which as a 

matter of fact lies with parents rather than the state. The decision to require that their 

female children cover their heads is thus not an attempt to claim a special right based on 

adherence to Islam, but a legitimate exercise of a power all parents, including Muslims, 

already have. The claim is that a particular activity or action is in fact a token of some 

type of activity or action that the legal regime within which a group resides has judged 

permissible. People from other cultures or backgrounds have simply failed to recognize 
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the action or activity as a permitted token at first sight - probably (if one wishes to be 

charitable) because of unfamiliarity. 

If the claim is not that a collection of persons (or their representatives) should be 

allowed a group rights claim but rather that individual persons should not be barred from 

exercising a power or enjoying a privilege which is available to everyone else, then the 

viciousness or acceptability of claimants' culture - and so the argument for 

disqualification from a group right on cultural grounds - does not seem to come into play. 

So (for example) objections to claims that clitoridectomy is a legitimate exercise of 

parental authority on the grounds that the culture of parents who wish to practice 

clitoridectomy is too patriarchal for them to be allowed powers over their children which 

are forbidden to everyone else miss the point. Instead, the objection should target whether 

the power to determine a child's future sexual development should lie within the scope of 

parental authority at all; or whether a parent can be disqualified from the exercise of 

parental authority when they are likely to use it to approve clitoridectomy. 

TWs last line of objection does raise questions about cultural differences and the 

acceptability of certain cultural beliefs. But the issues involved in answering them are 

familiar ones which always arise when parents are argued to be disqualified from the 

exercise of custodial authority; competing interpretations of the child's vital interests; 

competing standards of parental competence; competing interpretations of reasonable 

care. Moreover, questions about the acceptability of a cultural practice now arise in the 

context of a decision over whether the procedure is one that the child ought to be left to 
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make for herself when she reaches the age of majority. It thus becomes possible to 

distinguish between cultural activities such as undergoing clitoridectomy, which do not 

seem to be more difficult for a person to undertake later on in life if decisions about it are 

left to adulthood, and those such as speaking a community's language or learning the 

techniques of reindeer herding which do seem to require participation early in life if they 

are to be a real option later on. 

3. Criticizing Cultures or Criticizing Groups? 

If exhibiting a culture involves exhibiting institutions or institutional forms (as it 

would if culture were broadly defined) then one must in effect presuppose the existence of 

precisely the state of affairs the objection aims to forestall. For exhibiting institutions or 

specific institutional forms implies that a collection of people already exercises some form 

of group right over those included in it, and that it does so as a collectivity. Institutions, 

after all, involve not just rules (either implicit or explicit) for the governance of behaviour, 

but mechanisms by which those rules are enforced: mecham'sms which only become 

available - let alone conducive - in the context of a specific legal and political regime. If 

the legal or political regime which makes a particular mechanism available to a collection 

of people is specific to that collection, then they must already have some form of right 

exercised over them as a collectivity in distinction from other collections of people. If, on 

the other hand, the legal or political regime which makes a particular mechanism available 

to them (such that they can be said to exhibit a culture in the institutional sense in 
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separation from the right whose exercise is under consideration), then one must ask why 

the problem is located in the culture (the particular use of the mechanism which this 

collection of people have made) rather than being located in the legal and political 

structure which produced or otherwise made the offending mechanisms available in the 

first place 

Thus for objections from cultural viciousness to make sense as cultural objections, 

culture must be understood broadly. Such an understanding (once again) shifts the 

objection, itself, however. For if culture is understood broadly to include institutions, the 

objection is no longer an objection to the group's exercising a right because its (vicious) 

culture has certain effects, but rather is an objection to the group's exercising the right in a 

vicious way, which vicious way can also be described as exhibiting a vicious form of 

culture. For if what disqualifies a group from exercising rights is its culture having 

specific effects on the ability of females to pursue their interests, but what makes a cukure 

patriarchal is its affecting the ability of females to pursue their interests in a certain way, 

then it looks like it is not being patriarchal which disqualifies a group but rather that 

among the situations which disqualify a group from exercising rights, it is possible to 

describe some as patriarchal. Claiming that the culture exhibits a vicious quality does not 

explain why a particular collection of people is disqualified from the exercise of rights; 

rather, it is another way of stating that a criterion for disqualification has been met. 
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4. Summary 

Consider what would have to be the case for the culture exhibited by a collection 

of persons to play a direct role in explaining why that collection of persons may not be 

permitted to exercise a group right. First, the culture in question would have to denote 

something which is in principle distinguishable from the collection of people with which it 

is to be associated. In the context of objections to a group right based on worries about 

the effects of cultural viciousness the notion of "a culture" is clearly supposed to pick out 

a set of characteristics which may be attributed to a collection of people but do not define 

that collection as one it makes sense to group together. In other words, culture in this 

context must at least refer to a set of characteristics which may be attributed to some 

collection of persons, the grouping together of which is conceptually justified on some 

other grounds (not having to do with shared cultural characteristics). The worry is about 

the effects certain cultural characteristics exhibited by a collection of persons will have if 

one permits the exercise of rights on the basis of the grouping with which those 

characteristics coincide. In other words, objections from cultural viciousness offer the set 

of characteristics, labelled "x culture", which a certain grouping of persons exhibits as a 

reason for denying that grouping of persons the exercise of a group right. It must then be 

the case that the principle according to which it makes conceptual sense to group certain 

persons together as candidates for the exercise of a group right can in principle be 

distinguished from the set of characteristics which makes up the culture this collection of 

people (as a whole) exhibits. 
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The assignment of a culture to a collection of people (such as occurs in the phrase 

"Iraqi culture") thus amounts (in the context of objections to cultural viciousness) to the 

claim that one may (in at least some circumstances) truthfully attribute a particular set of 

characteristics to a collection of persons the grouping together of which for purposes of 

assessing candidacy for a group right makes (conceptual) sense on independent grounds. 

The next question is how one ought to understand this coincidence of it being 

(conceptually) sensible to group a collection of persons as candidates for the exercise of a 

group right, and it being the case that that same collection of people may be said to 

exhibit some set of characteristics, together described as its "culture". Second, the culture 

would have to be in principle distinguishable from the terms and structure of social 

organization exhibited by the collection of persons at the present time. Finally, the 

culture would have to be in principle distinguishable from the effects of permitting the 

collection of persons to exercise a group right. 

Yet if culture is understood broadly, none of these three conditions (culture 

distinct from the collection of people, culture distinct from the terms and structure of 

social organization, and culture distinct from effects of a group right's exercise) are met. 

Moreover, these problems with a broad understanding of culture apply regardless of 

whether one's objection to a group's being permitted to exercise a right appeals to a 

cuhure's symbolically unacceptability or to the unacceptability of its concrete effects. 

V. Rethinking the Challenge of Vicious Cultures 
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1. Challenge or Humdrum Observation? 

We've gone in the course of this chapter from the very strong claim that in many 

instances respecting the rights to equal treatment of individual women will be incompatible 

with respecting the multicultural rights of minority groups to the relatively uninteresting 

observation that sometimes recognizing multicultural rights will negatively impact on the 

interests, plans and priorities of specific persons. I say that this is a relatively 

uninteresting observation because it is one that applies to all rights including 

individualistic ones. Empowering individuals with respect to one another is what rights 

do. And so it is almost always the case that recognition a right has the potential to 

negatively impact on the interests, plans and priorities of specific persons." So although 

the sophisticated formulation of the challenge of vicious cultures does point out that 

multicultural rights might lead to morally undesirable states of affairs in certain contexts, 

one does not require a special theory of groups in order to address it. Neither the 

collective nature of the right claimant nor the fact that culture plays a role in determining 

the content and form of a multicultural right's exercise is the source of these worries about 

potentially negative impacts on specific persons' interests; the worries arise from the 

nature of rights themselves. 

2. Collectivities and Individuals 

What is distinctive in the context of multicultural rights is that the specific persons 

whose interests, plans and priorities may be negatively impacted may be located within the 
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group of people on whose behalf a multicultural right is claimed. This is supposed to 

make the right's potential for negative impact distinctively problematic so that something 

additional has to be taken into account in considerations of multicultural rights claims. As 

the challenge of vicious cultures was initially presented that something additional to be 

taken into account is the moral acceptability of a group's culture. Over the course of this 

chapter I have argued that in fact it is misleading to characterize that something additional 

to which challenges like Susan Okin's wish to direct our attention as the acceptability of a 

group's ctdtun. Instead, I have argued, that something additional ought to be 

characterized as the acceptability of a group's internal structures. 
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Chapter Four 

What About Institutions? 

The Challenge of Internal Structures 

I. Introduction 

Thus far I have argued that there are two general categories of group rights: moral 

signal group rights and institutional group rights. Moral signal group rights name specific 

collective capacities, interests or activities as of special moral significance such that they 

may not be traded off against just any other interest or in just any way. Institutional group 

rights are institutionally specific entitlements that have a collective dimension. So to 

have a moral signal group right is to have an interest, activity or capacity that; (a) is 

irreducibly collective; and (b) takes precedence over interests, activities or capacities not 

on the moral signal list, and/or imposes special constraints on moral and political 

reasoning. To have an institutional group right is to be entitled to a specific good, 

performance or power within a certain institutional context, the holding, exercise or 

justification of which good, performance or power is irreducibly collective. 

I have argued that one does not need a theory of groups to argue the merits of 

grotip rights in contrast to individualistic ones. For once one distinguishes between moral 

signal and institutional uses of rights language, it becomes clear that the various forms of 

group right for which one may argue within a particular use has much more in common 

with its individualistic counterparts of the same category than they have with group rights 

of a different category. 
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I then turned (in Chapter 3) to the first of two important worries about this 

argument (viz., that one does not need a theory of groups and/or group identification to 

argue the merits of a group right). The first worry - "the challenge of vicious cultures" -

argues that the influence of culture may be a reason for restricting the groups that may 

hold rights and/or the manner of a group right's exercise. My discussion focused on one 

characteristic and especially influential example of this challenge: Susan Okin's feminist 

objection to political multiculturalism. I argued that on closer examination challenges 

such as Okin's do not in fact give persuasive reasons for thinking that one must develop a 

theory of groups in order to argue the merits of particular group rights claims. In fact (I 

argued) these objections do not establish that one should be especially wary of groups 

with bad cultures at all. For establishing that the worries one has about a group's holding 

and/or wielding rights reflect problematic features of the group's culture (in contrast to 

certain legal, economic or political institutions that govern relationships between group 

members) turns out to be much more difficult than it first appears. In the end, I concluded 

that insofar as the challenge of vicious cultures is well-motivated, it actually reflects 

worries about groups' internal structures - the challenge that I take up in this (final) 

chapter. 

In this chapter I first outline some characteristic examples of objections from 

internal stucture, and then take a closer look at what is actually going on within them. I 

argue that the challenge of internal structure in fact comprises worries about one or more 

of three distinct problems; worries about the effects that a group's internal structure has 
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on determining who makes decisions about the interpretation and/or exercise of a group 

right; worries about the effects of a group's internal structure on the degree to which 

those who speak on behalf of the group and/or the decisions that are made in the group's 

name are actually accepted by and reflective of the group's own membership; and worries 

about the effects of a group's internal structure on the likelihood that a group will 

subordinate the priorities and/or needs of a minority to those of everyone else. I call the 

first the minority empowerment problem. I call the second the internal legitimacy 

problem. I call the third the internal minorities problem. 

These three problems may be described in two different ways. On one description, 

minority empowerment, internal legitimacy and/or internal minorities raise problems 

because of the substance or content of the policies and/or legal structures recognizing a 

group right will produce. I call explanations of this type content-based objections from 

internal structure. On a second description, minority empowerment, internal legitimacy 

and internal minorities raise problems because they set up defective mechatUsms for 

choosing representatives, initiating policies or setting up legal structures. I call 

explanations of this type mechanism-based objections from internal structure. 

As will be seen below there are important pragmatic reasons to avoid content-

based objections if this is possible. And (I argue) the worries motivating mechanism-

based objections are really worries about the origins and nature of political authority, the 

origins and limits of individual moral obligation, and the proper unit(s) of moral and 

political decision-making rather than worries about group rights or groups as holders or 
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exercisers of rights. So as it turns out, answering the challenge of internal structures does 

not require one to develop a theory of groups or of group identification. Rather, it 

requires one to develop theories of political legitimacy, of the origins and limits of moral 

obligation, and of the proper units of moral and political decision-making. In other words, 

it is a mistake to think that the challenge of internal structures implies that one just 

develop a special account of the restrictions and/or considerations that apply when groups 

are involved. 

II. The Challenge of Internal Structures 

1. A Preliminary Look 

The challenge of internal structures begins from a worry about conditions within or 

features of a group that might make the recognition of a group right unsafe or 

unjustifiable. In effect, the challenge asks how one can argue for group rights without 

some prior theory of when it is acceptable to allow a group to exert power over or exact 

obligations from an individual. The worry is that group rights may have to be more 

limited in scope or more difiBcult to justify than individualistic ones and so to require a 

supplementary theory of which groups should be candidates for holding and/or wielding 

rights. To see this, consider the following three examples. 

(a) Will Kymlicka 

In Multicultural Citizenship Will Kymlicka argues that "a liberal conception of 
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minority rights will not justify (except under extreme circumstances) 'internal restrictions' 

- that is, the demand by a minority culture to restrict basic civil or political liberties of its 

own members."' Groups that do not respect this embargo on internal restrictions 

("illiberal" groups, as Kymlicka labels them) are for the most part disqualified as legitimate 

claimants of minority rights. This does not necessarily imply that a dominant group should 

forcibly impose its more liberal institutions upon illiberal minorities within its control, 

Kymlicka cautions; for there may be compelling pragmatic reasons to eschew force or 

otherwise refrain fi'om intervention." The key, however, is that there is no minority right 

standing in the way of intervening in the institutions or internal conflicts of an illiberal 

group; for it has, in virtue of its illiberality, given up its claim to external protection. 

In effect Kymlicka argues that as a general rule group rights must take a back seat 

to the individualized or personal rights of the group's members. This follows, he thinks, 

from "the view that individuals should have the freedom and capacity to question and 

quite possibly revise the traditional practices of their community, should they come to see 

them as no longer worthy of their allegiance.'*^ Individual liberty and equality is what 

ultimately motivates the push for equality between groups; and so instances in which the 

claims of an individual member conflict with those of a group to which she belongs must 

(in all but extreme cases) be resolved in favour of the individual. 

Leslie Green makes a slightly different point. In "Internal Minorities and Their 

Rights" Green argues that "Both protection of special minority interests and the limits on 

that protection flow from a single source": respect for personal autonomy.Group rights 
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on this story are not justified as a convenient mechanism for securing interests in freedom 

and equality that individuals (and only individuals) have. Rather, group rights as well as 

rights that are individualized or personal are grounded in their contribution to personal 

autonomy. So when a (putative) group right conflicts with the goal of promoting personal 

autonomy, personal autonomy must win the day not because it is the right of an individual 

in contrast to that of a group but because autonomy is the ultimate standard against which 

all institutional arrangements should be judged, including individualistic rights. 

Consequently the same potential to be overriden in favour of an arrangement that 

promotes autonomy holds true of individualized rights, making it entirely conceivable that 

in some instances a group right will take precedence over that of one or more individuals 

(although it is not clear whether Green himself sees this). On this view, groups' candidacy 

for a group right depends on the potential of their internal structures to promote 

autonomy in their members. Groups whose internal structure is such that a group right 

can be expected to undermine the autonomy of their members will fail the test of 

quahftcation. Groups whose internal structure is such that a group right can be expected 

to enhance autonomy in their members will pass. "There is therefore no doubt," Green 

concludes, "that some ways of understanding [or organizing] group life - for example, 

most types of religious and cultural fundamentalism - will fare poorly under any regime 

that strives to respect personal autonomy."' But other ways of understanding and 

organizing group life will come off quite well. 
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(b) Chandran Kukathas 

Against Kymlicka, Chandran Kukathas argues that it is unrealistic to think that 

awarding rights to groups as such can ever secure liberal autonomy. For (he argues) 

certain empirical facts about groups as we find them in the world make it the case that 

groups that are recognized as the holders of rights inevitably experience a corruption of 

their internal structures that militates against their serving as a voice for or representative 

of those contained within them. This is so fc two reasons. First, the boundaries of 

groups and individuals' interests in them change across contexts and over time. For if 

group rights do nothing else, they undeniably introduce change to individuals' political and 

institutional context. Because of this, political institutions and legal rights cannot be 

described as merely recognizing and responding to a group's needs; rather the very 

existence of a group right "will profoundly affect the kinds of cultural communities 

individuals decide to perpetuate or to form." And so, Kukathas observes," [g]roups may 

generate entitlements but entitlements can also create groups."® Second, groups are not 

homogenous and so will inevitably exhibit numerous internal divisions, including divisions 

between masses and elites.^ When these divisions coincide with conflicts of interest over 

the terms or direction of a group's relations with those outside the group, group rights will 

become one more resource that members of the elite may use to pursue their personal 

interests and/or entrench their own position at the expense of other group members.* 

Moreover, by introducing changes to the context in which members of a group negotiate 

conflicts not just with those outside the group but with those inside of the group as well, a 
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group right profoundly changes both the stakes of such conflicts and the mechanisms 

through which these play themselves out. Such changes can make internal conflicts more 

intense, and this, Kukathas thinks, will often have disastrous consequences for minority 

communities' internal peace and stability.' 

One important feature to note about Kukathas's account is that his critcisms apply 

to rights held or exercised by cmy grouping of people. Consequently, Kukathas's critique 

of group rights applies to the rights that constitute governments and dominant institutions 

as much as it does to the rights claimed by smaller groupings within them.'° One way 

around this implication is to supplement Kukathas's account with a theory of certain 

groupings or institutional arrangements as fixed or to be taken as given, either because 

they are beyond one's control in the way of geographical formations and weather patterns; 

or because there is something about them, be it an inherent moral value or their relation to 

some theory of human nature or the human good, that puts them off-limits to political 

tampering." In fact the way Kukathas describes the potential impact of group rights it 

seems clear that he is treating the consequences of existing government structures and 

institutions as a given to which a theory of justice must respond rather than as one more 

institutional arrangement to which moral analysis is to be applied.'- This question about 

the "natural" or appropriate units for moral decision-making and the establishment of 

moral baselines will be taken up again below. For now, however, it is important to note 

how easily these issues become obscured when the emphasis in one's analysis is on the 

"groupness" versus the individuality of a right. 
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In short, Kukathas's worry is that group rights are neither recognized nor wielded 

in a vacuum. Who gets to do the exercising, on whose behalf they purport to do it, and 

where and how boundaries between and within groups are drawn have an enormous 

impact not only on how the right is wielded but on how this wielding impacts individual 

persons who are associated with a group as well. In short, wielding a group right has 

consequences for the way a group is organized and that means that it has consequences 

for relationships between individual persons, both within and across groups. To allow (or 

refuse to allow) a group to wield group rights is thus to make a choice regarding the kinds 

of relations one will or will not be involved in perpetuating or developing between 

individual persons. 

Kukathas's conclusions about the conditions under which a group may insist one 

immunity from interference in part reflect a view of moral and political obligations that 

places extensive restrictions on the use of legal and political sanctions to regulate 

relationships between individuals. And so it is not surprising that he is more skeptical 

about the possibility of justifying groups as such as the wielders of rights than someone 

with a less restrictive view on the use of legal and political sanctions such as WUl 

Kymlicka. In fact, then, the flags that Kukathas raises are not so much about groups in 

contrast to individuals; they are about the relevance of the actual context in which a group 

right is to be deployed to arguments for and against it. 



177 

(c ) James Nickel 

Finally, James Nickel argues that for the most part only groups exhibiting effective 

agency and clear identity should be recognized as holders and exercisers of rights.'^ 

Nickel describes effective agency as having the capacity to form goals, to deliberate, to 

choose, to intend, to act and to carry out evaluations of an action. Clear identity is having 

unambiguous and identifiable boundaries such that it is possible to say with certainty who 

counts as a member and who does not. According to Nickel these conditions are 

necessary because a group which lacks them will not be capable of either enjoying the 

benefits a right confers or discharging the responsibilities such rights create. In short. 

Nickel argues that effective agency and clear identity are prior conditions for a group right 

to work in the way that it should. This is because group rights, unlike individual ones, 

cannot be exercised effectively unless the holder of the right is itself capable of clearly 

articulating its interests and assessing the potential impact on those interests of 

interpretations and activities pursued by others. For (he argues) rights in general require 

active monitoring, enforcement and Interpretation (in effect, active exercise) to operate to 

the benefit and not to the detriment of those that hold them.''* But because of their 

specificity group rights (unlike individualistic ones) are unlikely to be monitored, enforced 

or advantageously interpreted unless the group itself does this. In short, a group right 

that is not exercised by the same entity that holds it cannot be expected to operate to the 

holder's benefit and may even operate to the holder's harm in many circumstances. 

Nickel's conclusions depend heavily on his claim that only in very rare 
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circumstances can an actor that is not the group itself be an effective exerciser of rights on 

a group's behalf But this claim seems a bit too strong. Nickel's argument presupposes 

that the only alternatives to a right being exercised by a group itself are: the right being 

exercised by an actor that is completely external; or the right not being exercised at all. 

Surely there is a third alternative, however; the right being exercised by an actor who, 

although not perhaps identical to the group that holds the right can be shown to stand in 

some kind of special relationship to it such that it may be reasonable to expect this actor 

will interpret and /or exercise the group's right in a way that is acceptable to and of benefit 

for those within the group. This, after all, is the standard argument for taking parents or 

other close relatives as the first choice or prima facie choice to interpret and exercise 

rights that are held by children or incapacitated adults. And it is difficult to see why it 

would not be appropriate for groups as potential holders of rights. 

Yet Nickel's analysis makes two very important points in connection with the 

distinction between holders and exercisers of rights. First, recogni2dng groups as potential 

holders of rights requires that one give some account of how to recognize which 

individuals or sub-groups are legitimately empowered - that possess the political or moral 

authority - to interpret and exercise right on a group's behalf. Second, arguments in 

which groups are named as either holders or exercisers of rights must also give some 

account of how the group's boundaries are to be properly delineated, especially for the 

purposes of identifying legitimate exercisers, beneficiaries, and/or interests. Nickel's 

requirement that one must be able to say definitively and in advance where the dividing 



179 

line falls and who does or does not count as a member is (again) too strong. For with a 

right such as minority language use, for example, it might make perfect sense to include a 

person as part of the relevant minority for purposes of commercial language use but not 

for purposes of determining rights over the language in which one's children are educated. 

Still any adequate argument for an institutional group right has to provide some account 

of how group's are to be distinguished from one another, and how one is to draw the 

boundaries around those contained within a group holding or exercising rights in particular 

cases. 

2. The Challenge as a Search for Minimal Acceptability 

The challenge set out above is predominantly a worry about institutional group 

rights - about institutionally specific entitlements whose justification, holding or exercise 

is irreducibly collective. As a resuh, the distinction between objecting to groups in general 

as potential holders of a right and objecting to specific groups as potential candidates for a 

right's exercise is very important for understanding what is going on. One way of thinking 

about this point is in terms of the difference between asking "Who is a legitimate group 

right holder?" and asking "Who among the individuals associated with a group may 

legitimately exercise rights in a group's name?" 

For example, one way of interpreting the barring of South Afiican officials and 

delegates from participation in various international fora and events during the years of 

apartheid is as grounded in their representative illegitimacy. On this interpretation, it was 
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not that South Africa as a country forfeited the right to international standing because of 

its racist policies, but rather that the racist policies in effect within that territory posed 

insurmountable barriers to accepting that any of those who claimed to be representatives 

and delegates of South Afnca had a legitimate claim to be treated as such. So in cases like 

that of South Africa (or, at least. South Africa as I have described it) a group may be 

recognized as the holder of a group right even if there is no authorized or legitimate actor 

qualified to exercise its rights at present. In this way, the citizens of South Africa may be 

judged to have held a (group) right to representation in international fora at the time 

delegations from that state were not admitted; it was simply that certain facts about the 

internal structures of their state made it the case that it would have been wrong for 

members of the international community to accept any of the candidates putting 

themselves forward as the legitimate representatives or authorized exercisers of that right. 

This example puts the criteria that one uses to determine whether those who claim 

to speak for or act on behalf of a group actually do so (what I call acceptability criteria) 

at the front and center of discussions of group rights. However, the way in which these 

acceptability criteria appear in my South Africa example, above, is slightly different from 

the way such criteria appear in the objections from internal structure I have so far 

considered. For example, with the possible exception of Kukathas's, the objections we 

have considered have generally failed to distinguish between problems that ought to lead 

one to refuse to allow those nominated \)y a group's structure to exercise rights, and 

problems that ought to lead one to refuse to allow rights to be exercised by the group 
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itself. In effect, those implicit criteria for establishing the acceptability for claims to 

representation in my South Africa example are used to establish the acceptability of 

groups themselves in the objections from internal structure that I have attributed to 

Kymlicka, Green and Nickel. Consequently, group rights are argued to require more 

restrictions either in their scope or in the conditions as a way of weeding out groups that 

fail to exhibit minimally acceptable structures. If these objectors are right, then arguing 

for a group right does require something over and above the conceptual apparatus that 

serves arguments for individualized ones: an account of what makes for a "minimally 

acceptable" group. Kymlicka, Green and Nickel believe that constructing such an account 

is possible; Kukathas, who is not so optimistic, takes the need for this account of 

"minimal acceptability" to undermine the plausibility of group rights, period. 

Below I take a closer look at this claim that groups and not just those claiming to 

act on their behalf may be disqualified because they fail to meet some criteria of minimal 

acceptability. I argue that to think of it as disqualijying groups is a mistake. This mistake 

stems in part from a more general failure in these accounts to distinguish between groups 

and the manner in which groups make decisions. Groups are just collections of people. 

Those collections will exhibit all kinds of characteristics as a collection, including perhaps 

certain characteristic ways of producing decisions. As I have said before. It is both 

unhelpful and a category mistake to confuse the group with the characteristics that it 

displays. Once one moves away from the application of acceptability criteria to groups 

themselves it becomes apparent that the worries motivating this challenge are not in fact 
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specific to or bound up with group behaviour at all. Instead, the challenge of internal 

structures turns out to be about the nature and origins of legal and moral authority, the 

limits of obligations based in relationships; and the proper units for decision-making to be 

made. Ultimately, then, this challenge does not raise questions about groups but about 

individuals: about human nature, the bases of moral obligation, and the nature of the 

human good. 

3. Groups as Holders versus Exercisers of Rights 

If I am right about the importance of distinguishing arguments in support of a 

group as the holder of a right from arguments in support of a particular actor or sub

group as legitimately empowered to exercise rights on the group's behalf then one might 

expect the challenge of internal structures to develop in one of two ways. The challenge 

may argue that certain groups should be disqualified as potential holders of rights because 

of a problem with their internal structure; or it may argue that certain groups should not 

be allowed to exercise the group rights they hold because of problematic internal 

structures. If the group right against which the challenge is directed is justified in terms of 

the group's importance to its members internal lives (for example, in terms of the group's 

importance in helping members develop and maintain a sense of self) then an argument 

that appeals to the group's internal structure can make sense as an objection to allowing 

the group even to hold a group right. For in this case it becomes plausible to think that a 

flaw in the group's internal structure can infect the very grounding of the right by, for 
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example, making it the case that the shared activity or common interest which the group 

right is supposed to enable persons to develop or direct will simply fail to be important for 

many members. 

However, the cumulative effect of previous chapters of this dissertation has been 

to move away from justifications that emphasize group's internal significance for 

members. In Chapter Two, for example, I argued that most of the accounts of group 

rights currently on offer converge in endorsing some form of justificatory individualism 

and in rejecting essentialist accounts of what makes a group what it is. These constraints 

(insistence on justificatory stories that are grounded in the value of groups to individual 

people and denial that what it is for something to be x or group can be understood in 

separation from a study of the specific individuals who have been and/or are now a 

group's participants) by themselves are sufficient to considerably narrow the range of 

internal significance justifications that it is possible to construct. In particular, they limit 

arguments from internal significance to arguments based on the importance of a group's 

status m the development and maintenance of individuals^ self-esteem and/or capacity for 

moral agency. 

So if challenges to a group right on grounds of problematic internal structures are 

to be relevant to actual accounts, these arguments must address justifications that appeal 

to the importance of a group's persistence for individual members' agency and/or self-

esteem - for individual members' sense of self Challenges such as Susan Okin's have 

already been shown (in Chapter Three) to offer a convincing critique of such sense of self 
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arguments. However (as I also argued in Chapter Three) very few if any of the arguments 

in favour of recognizing groups as holders of rights currently on offer may be fairly 

represented in this way (i.e., as sense of self accounts). So, although it is possible to 

construct an argument against groups as right-holders in the moral signal use, such an 

objection would leave the majority of actual arguments for groups as right-holder in the 

moral signal use untouched. Consequently, the discussion that follows concentrates on 

objections to non-sense of self arguments for group rights. 

III. Two Types of Challenge to Internal Structures 

1. Content versus Mechanism 

There are two different types of argument by which one might attempt to show 

that a group should be disqualified because of a problematic internal structure; arguments 

based on defects in the substantive content of the policies or institutions that a group's 

holding or exercising rights produces; and arguments based on defects in the process or 

mechanisms by which a group's policies or decisions are (or will be) produced. For 

example, one might object to a group's incorporating a religious text into legal 

interpretation on the grounds that the subsequent jurisprudence is detrimental to the 

interests of women. This would be a content-based objection to the role of religion in the 

group's internal structure. 

A content-based objection is not actually directed at the decision-making process 

that a group uses but rather at what is produced in the way of policy and institutional 
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activity when that group is permitted to hold and/or exercises rights. The group's holding 

and/or exercising rights are not problematic because of how its members go about making 

decisions, but rather because of what decisions they actually make. If the substantive 

problems in question fail to materialize the reason for rejecting the group's decision

making process goes away. And if the substantive problems are there it does not matter 

what kind of decision-making structure the group used to arrive at them the group's 

holding and/or exercising rights still would be objectionable. "This group of persons 

should not be permitted the collective power to make decisions in the area under 

consideration," a content-based objection states, "because the decisions they make (or will 

make) are not (or will not be) good ones (i.e. ones from which x property will be absent or 

y feature will be present)." At most, then, the fact that a group's decision-making 

processes are bad explains how a substantively unacceptable decision (or set of decisions) 

has come about. The group's decision-making processes do not, however, explain what 

makes the group's holding or exercising rights unacceptable. 

Alternately, one might object to a group's incorporating a religious text into legal 

interpretation on the grounds that not all people within the group subscribe to the religion 

from which the text is drawn and/or that among those who do subscribe to that religion 

there is widespread disagreement with the incorporation of that text into legal institutions. 

This would be mechanism-based objection to the role of religion in the group's structures. 

Mechanism-based objections target the means by which the group's policies are set, 

delegates nominated or decisions made. They worry about how it comes about that a 
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group exercises its right(s) to pursue a particular policy or develop certain legal structures 

rather to the actual policies and legal structures themselves. 

Whereas content-objections focus on the uses to which a group puts (or is likely to 

put) rights that it holds and/or exercises, mechanism-based objection focus on the way in 

which those uses are decided upon or developed. Mechanism-based objections are largely 

unconcerned with what a group is actually using its rights to do except insofar as this 

constitutes evidence of some problem with the way the group's mechanism operate. 

"This group of persons should not be permitted the collective power to make decisions in 

the area under consideration," a mechanism-based objection states, "because the decisions 

they make (or will make) are not (or will not be) the product of a process which gives 

them legitimacy." So, for example, when faced with a group whose exercise of a right to 

determine its own family law consistently produces policies and legal regimes that 

disadvantage women in their dealings with men, a mechanism-based objection would not 

direct its criticisms to the disadvantage as such but rather to the question of whether the 

existence of that pattern indicates that women members have not been effectively included 

in the development and implementation of the group's decisions. 

2. Some Worries About Content-based Objections 

There are several pragmatic reasons to be wary of content-based objections. 

(a) disqualification is an exercise of power 



187 

Disqualifying a group from holding and/or exercising rights is in effect an exercise 

of power. For remember that the issue here is not whether one may or ought to criticize 

the substantive content of a group's exercise of their right, but whether one may or ought 

to prevent that exercise from occurring. After ail, the proposal in objections from internal 

structure is not that certain groups ought to be denounced for exercising their rights in 

ways that are defective but that such groups ought to be denied the capacity to exercise 

group rights at all. Such a proposal raises obvious questions about how one has come to 

be in a position to decide whether a group is to be permitted a right's exercise, however. 

In particular, it raises the question of whether one is in a position to deny (or grant) a 

group the holding and/or exercise of rights because of a legitimate claim to political 

authority; or whether one is in such a position through some accidental or even unjust 

disparity in strength. 

For example, one might come to be in a position to deny a group the capacity to 

hold and/or exercise rights through the offices of some recognized political authority 

within a territory the group inhabits. In this case one needs some account of why the 

group in question may legitimately be expected to accept that the jurisdiction over which 

one may legitimately claim authority includes the territory occupied by them. If the group 

is not a territorially concentrated minority, or if they accept that one is a legitimate 

authority with respect to them, one needs some account of why the group should accept 

that the powers, privileges, immunities, etc., that one is in this instance denying them the 

use of are in fact within one's authority to grant and/or withhold. For example, the 
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legislature of the state of Connecticut is a recognized political authority within a territory 

that includes Hartford. But that it is a recognized political authority does not mean that it 

may withhold or confer just any powers, privileges, etc., that they like. It may not, for 

example, withhold from (adult) individuals the power to access contraceptive devices such 

as condoms. Nor may it deny persons living on aboriginal reserve land the power to set 

up and operate casinos on reserve lands. Ultimately, then, worries about problematic 

content in this kind of context raise issues about the acquisition and deployment of 

authority and how one is legitimately to judge this in cases of dispute. 

Alternately, one might come to be in a position to deny a group the exercise of its 

rights merely because one stands in a position of superior strength or the group stands in a 

position of vulnerability. For example, it might be the case that it is not actually within 

one's authority to deny members of an immigrant group the power to enforce a dress code 

for young women, but that one can nonetheless get away with legislation that 

accomplishes just that because of a widespread lack of sympathy for members of the 

immigrant group among members of the general population. Or one might have the 

authority to deny such a power to members of any group but one only deploys this 

authority against small and vulnerable populations like immigrant groups because it would 

be very costly and unpopular to deploy it against anyone else. In both these cases, one's 

denial of powers to certain groups turns out to stem not from (or not just from) one's 

legitimate authority but rather from the fact that one's is in a position to take advantage of 

this particular group is in a position of vulnerability. 
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Consider the case oi Santa Clara Pueblo v Martinez in which a female member of 

the Santa Clara pueblo argued that the rules governing land ownership in her community 

should be ruled unconstitutional because they place a burden on women who marry 

outside the pueblo which is not borne by men.'^ For my purposes here the interesting 

question is not whether the final ruling in this case was the correct one for the courts to 

render but rather why the plaintiff in this case took the U.S. federal court to be an 

appropriate venue to settle this dispute between herself and her fellow community 

members at all. One argument might be that the rights enjoyed by the group in this 

instance are best understood as having been delegated to them by the federal government 

and so, on the principle that one cannot delegate powers that it does not have, the exercise 

of those rights are constrained by the same rules and limitations of scope that would apply 

if the right were exercised by the federal government. On this "Russian doll" account the 

rights of groups are organized hierarchically under increasingly more inclusive authorities. 

A second argument might be not that the group's right is derived from the federal 

government but rather that the group's right is constranied by some other consideration 

(its internal understandings, for example, or some general human rights principle) and 

there is an agreement that cases in which these constraints are argued to have been 

violated will be settled by the U.S. federal courts. On this "treaty" account the principle 

that gives the U.S. federal court jurisdiction and the principle{s) to which the complainant 

appeals in arguing that the group's exercise of its right is ultra vires (beyond its legitimate 

powers) are do not appeal to the same thing; the rights of groups are limited without being 
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subsumed under larger groups. 

In each of these arguments the key questions are whether the group has exercised 

rights in excess of its authority and whether the federal courts are an authorized venue for 

redress of such excesses. A third argument focuses not on the U.S. federal courts' 

authority, however, but rather to their capacity as a wielder of de facto power. On this 

"disparity of power" account, the U.S. federal courts are the right place for the plaintiff to 

pursue her cause not because they are the next up on the chain of command (as in the 

Russian doll account) nor because there is an agreement which has designated them as the 

right venue for disputes of this sort to be settled (as in the treaty account). The U.S. 

federal courts were rather the right place to go because the plaintiffs cause was just and 

the federal courts have sufficient muscle that they can compel the group to give way 

should they become persuaded that one has been done wrong. 

Disparity of power accounts are extremely worrying for several reasons. First, the 

historical precedents for persons and groups who claim to use their power for exclusively 

benevolettt purposes are not good. In part this is a reflection of how easy it is for other, 

non-benevolent reasons to come into play when one is empowered to make decisions for 

which one cannot (because of the very disparity of power which makes it possible for one 

to name oneself decision-maker in the first place) be held accountable. It may also reflect 

the fact that it is often difficult to recognize when a policy requires adjustment when one 

does not oneself have to live with its consequences. Second, there is an element of 

arbitrariness in the practice of singling out a group for action merely on the grounds that 
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they are vulnerable to force and others are not that has the potential to undermine the 

good effects of one's action in the long run. Third, to take advantage of a position of 

power is usually to reinforce it, which may have its own bad consequences in the long run. 

In this regard it important to note how the possibility of interference by a powerful 

outsider can become a threat used by members of a group against one another in the 

negotiation of disputes. Fourth, insofar as one often comes to be in a position of power 

with respect to a group through some past or on-going relationship, it is very likely that 

one will not oneself be disinterested in how the group's internal structures and policies 

develop. Finally, the fact that one is in a position of power with respect to a group can 

often have a distorting effect on how one perceives issues and events that take place 

within it, increasing the likelihood of bad decision-making and in some cases making one 

more vulnerable to manipulation. 

In short, the very thing that makes it possible to deny a group the exercise of its 

rights in disparity of power cases will often militate against this ability's being deployed 

for the good. It is easy for other motives to come into play. An externally powerful actor 

will not have to live with the immediate consequences of their decisions and may have 

their own stake in how internal disputes and structures work out. A powerful external 

actor may be missing important facts. And the possibility of manipulating such an actor or 

even just the unpalatability of having to deal with such interference makes it possible for 

persons inside a group to use the spectre of powerful outsiders as a threat against fellow 

members. 
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(b) abstract principles are great when you don't have to live with the consequences 

The best judge of a decision's substantive merit are usually those who are going to 

have to live with it on the ground from one day to the next. This point is partly epistemic; 

but it is partly moral as well. Epistemically, it is a matter of common sense that those who 

have direct experience of living in a situation and/or dealing with a problem are likely to be 

better informed about the expected effects and/or the relative merits of various proposals 

for dealing with it. This is one part J.S. Mill's argument for the superiority of 

representative government over despotism for the promotion of good management over 

public affairs.'® Susan Sherwin argues that departing from this assumption experience of a 

problem has important epistemic value is one of the most important contributions of 

feminist treatments of the ethics of abortion.'^ And this is also part of the thinking behind 

the movement toward devolution of implementation and decision-making authority in 

business management, and in arguments for grassroots and bottom-up models of public 

policy assessment and development.'® 

Morally, the mevitable element of risk and the unavoidable need to impose costs 

when one develops and/or implements institutional arrangments and legal structures 

should lead one to be extremely cautious about arrangements in which those who 

determine whether certain risks and burdens are acceptable are not and can never 

reasonably expect to be those who will actually end up bearing those costs and risks. For 

it can be very difficult to fully appreciate the weight that a burden imposes or the fiill 

implications of a risk if one has never in fact borne such a burden or a risk oneself and 
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does not expect to do so. This, after all, is how generals during WWI came to develop 

trench warfare and tactical strategies that amounted to "throw a lot of bodies at the hill". 

It may also work the other way, as when, for example, AIDS patients demanded that the 

FDA develop "fast-tracking" drug approval regimes on the grounds that the experience of 

their illness was such as to make them tolerant of a much higher level of risk as test 

subjects for experimental drugs than (non-HIV-positive) administrators within the 

regulatory agency could appreciate. It might well be reasonable to expect that a morally 

sensitive decision-maker would take this factor into account and adjust their reasoning 

appropriately. But the question one must ask is not whether there exist somewhere in the 

universe, or even just somewhere in society, morally sensitive reasoners such that one 

could entrust them with decisions about whether and in what way to disqualify groups 

from exercising rights on the grounds that their decisions are of unacceptable content. 

Rather one must ask whether it is reasonable to expect that all or even the majority of 

persons who are in fact likely to be charged with making these decisions will have the 

required moral sensitivity. For my own part, I have doubts. 

(c) there's a relationship between responsibility and control 

A third reason to be cautious of content-based objections is that the lesser the 

degree of latitude one leaves a person or a group of persons to determine the terms on 

which they live, the more diflBcult one makes it to hold them responsible for how things 

turn out. This should not be read as the Kantian point that pre-empting or usurping the 



capacity of another to make decisions which affect them constitutes a lack of respect for 

the pre-empted's rational agency (although one could construct a non-pragmatic argument 

against content-based objections along those lines.") Instead, this point is very much a 

pragmatic one, best understood along the lines of Rousseau's argument against the 

possibility of a contract between masters and slaves. Rousseau argues in the Social 

Contract that it is ridiculous to think of slavery as a condition that can be grounded in a 

contract or in any way a source of obligation for the persons subjected to it.'" For 

(Rousseau argues) one undermines one's ability to treat an action as emanating from the 

person performing it a just insofar as one removes that person's ability to determine how 

she is going to dispose of herself In slavery, one's removal of a person's ability to 

determine her actions is total - or as close to total as one can come short of ending a 

person's life altogether. Consequently, the negation of one's own ability to hold the slave 

responsible for her actions is also total. So, Rousseau concludes, it makes no sense to talk 

of a slave as having obligations to do anything. For a slave ceases to be a slave just to the 

extent that it becomes reasonable to direct one's praise or blame for her activities to her 

rather than to her outside direction. And insofar as she is responding to outside direction 

it is a mistake to treat her actions as reflecting anything of the slave herself 

So how does this relate to denying a group the holding and/or exercise of a right 

on grounds of a content-based objeaion? When one takes the power to determine how 

relationships among a group of people are to be structured and/or adjudicated out of the 

hands of those within the group, one effectively makes it one's own job to make sure that 
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the way those relationships are structured is not only morally acceptable but operates to 

the benefit of those that the group contains. Assuming such a responsibility has the 

potential to be personally very costly; and it can encumber all (or almost all) of one's 

future dealings with a collection of people should the decisions one makes turn out badly. 

For example, past (and in some parts of the world, continuing) intervention by rich 

countries in the economic and political functioning of poorer ones (usually in ways that 

over the long run have operated to the benefit of the rich) has created a situation today in 

which rich countries clearly must be judged to bear a large amount of responsibility for 

political instability, environmental degradation, economically motivated human rights 

violations and a host of other problems experienced by people living in poorer countries. 

This legacy has not only created considerable re-distributive obligations, but through the 

distortions and complications it has introduced innumerable complications and barriers to 

international negotiations over environmental regulation, trade regimes, and the 

administration and support of peace-keeping and other humanitarian projects. 

Or consider the legacy of residential schools for relations between providers of 

social services such as the Roman Catholic church and the members of aboriginal 

communities. In the residential schools case authorities outside of aboriginal communities 

denied aboriginal communities the power to make decisions about the education and 

cultural development of local children, going so far as to remove children ahogether in 

many instances. The outcome for many of the children removed in this way was 

disastrous, as they were made vulnerable to persistent and unchecked abuse by strangers 
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while their ability to maintain connections with the communities from which they came 

was constantly disrupted. Those children are now adults and many of them have 

successfully sued the agencies that were responsible for developing and carrying out the 

residential school programs. One may assume that those who developed and 

implemented the residential schools were well-intentioned. But as this case ought to bring 

home, good intentions are not enough. 

So if the second pragmatic worry can be summarized in the phrase "You can't live 

other people's lives for them", the third worry might be summarized in the follow-up. "and 

even if you can you shouldn't want to." Making decisions for others is difficult, costly 

and can have long-term consequences for one's relationship with them and others that are 

highly undesirable. One effectively assigns oneself a whole slough of responsibilities that 

one may not or perhaps should not for one's own sake be willing to discharge. And the 

fact that most would say that in cases of extreme human suffering there are certain 

responsibilities and risks that even strangers are morally required to undertake does not 

make these any less of a burden. 

3. Avoiding Content-based Objections 

These pragmatic worries about taking advantage of a disparity of power, 

overriding the views of those who are actually going to have to live with the decisions 

being made, and taking over responsibility for the lives of others do not constitute 

definitive arguments agaimt denying a group the holding and/or exercise of rights on 
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content-based grounds. However, they do give good reasons to be extremely wary of 

content-based objections and to subject arguments based on them to very close scrutiny. 

They also suggest that an account of group rights that can explain how and when internal 

structures are problematic without resorting to content-based objections is likely to be 

much better off than an account in which content-based objections play a key role. 

Consequently, I have set aside content-based objections for the remainder of this 

discussion except insofar as these can be subsumed under objections based on mechanism. 

Below, then, I set out three distinct problems animating objections from internal structure 

and explain how, ultimately, these turn out to reflect worries about authority, about the 

proper units of clecision-making,dmi about unchosen obligations rather than reflecting 

worries about groups. Each of these issues (authority, units of decision-making and 

unchosen obligation) is a familiar topic in political and moral theory; and none requires 

special development or alteration in order to accommodate group rights. Nor does it 

make sense to think of these issues as exclusively arising in connection with activity by or 

within collectivities in contrast to activity by individuals on their own. More on this 

below. 

IV Three Types of Problem with Internal Structures 

1. Problem One; Minority Empowerment 

The first type of objection to internal structures I'll consider here grows out of the 

concern that group's internal structure may be such that allowing it to hold or exercise a 
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group right will empower an elite, a small minority of extremists or persons who are 

generally incompetent. I call this category of concern the problem of minority 

empowerment and it has several variants. 

(a) According to the first variant, a group's internal structures may sometimes be 

such as to empower a small elite who can then take advantage of the right to better their 

own position at the expense of their fellow members. In this sort of case, the desirability 

of a group right is supposed to be undermined because its presence is argued to create a 

vehicle or instrument for self-serving behaviour by elites. In so doing, the group right will 

either encourage elites to serve themselves at the expense of their fellow group members, 

facilitate elites in their self-serving behaviour at the expense of fellow group members, or 

(at the very least) entrench elites whose primary interest is in serving themselves at the 

expense of their fellow group members. So when certain kinds of internal conditions 

obtain, a group right will at best reinforce an exploitative dynamic that already exists and 

at worst will encourage the development of an exploitative dynamic which was previously 

only nascent or perhaps was even absent altogether. The worry is thus primarily about 

whose interests or needs the group right will be used to serve: the membership of the 

group at large (whose needs and priorities are usuaUy at the heart of what justifies the 

right in the first place) or some small, advantageously placed sub-group? 

There is a problem with this analysis, however. For it simultaneously invests 

group rights with a great deal of sociological and political power and with no sociological 

and political power at all. Consider, for example, Chandran Kukathas's version of this 
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problem. On the one hand, Kukathas suggests that the mere existence of a group right can 

be expected to transform power relationships within groups, to psychologically bond non-

elite group members to one another and to internal elites, and to psychologically distance 

non-elite members from outsiders and insulate them from influence. At the same time, 

however, the recognition of a group right is assumed to have no impact at ail on the 

strategies that non-elite members develop for negotiating their relationships with elites, on 

the kind of people that can access mechanisms of power, on the range of interests that 

elites come to represent, on the way elites must present themselves to non-elite members 

and to outsiders in their wielding of power, and on the scope and opportunity for voice 

that is made available. 

In short, minority empowerment allows that a group right can radically change the 

maimer and terms of a group's internal organization, but does not recognize the full 

complexity of ways in which such changes might take place. For example, sometimes the 

power of an unrepresentative elite is reinforced by the absence of group rights, as they are 

able to take advantage of the absence of formal constraints or mechanisms of 

accountability to consolidate and wield power as they like de facto. In other cases a group 

right may be neutral in its effects on a group's internal constellation of power but have 

significant effects on the manner in which such power is deployed and tranferred. The 

significant factors determining what kind of eflfect a group right is likely to have on 

internal power relationships usually depend not so much on the nature of the group's 

internal structures as on specific details about the external context in which a group 



200 

operates and will be wielding any rights accorded to it. 

(b) A second possible objection from internal structures that revolves around the 

issue of minority empowerment is that a group's internal structure may sometimes allow a 

sub-group of extremists to hijack the mechanism by which decisions are made in favour of 

their own (by definition unrepresentative) interpretation of what the group needs or is 

about. This might be considered problematic because the policies that extremists are 

likely to pursue (the manner in which extremists are likely to exercise the group's right) 

will not be authentic. In this case the objection is that the interpretation of the group's 

interests, nature or priorities on which decisions about the right's exercise are based will 

be inaccurate. Alternately, the empowemient of extremists might be considered 

problematic because the policies that extremists are likely to pursue will be inherently 

objectionable. In this case the objection is not that the group's nature, interests or 

priorities will be interpreted in a way that is not authentic but rather that these will be 

interpreted in a way that is sub-optimal from a moral point of view, or from the point of 

view of justice in comparison to other interpretations sustainable by the tradition. The 

worry is that the extremist sub-group will make decisions that are unacceptable regardless 

of whose interests or needs they serve, either because their policies express disrespect for 

morally important human capacities or because their policies deny the equal moral 

importance of all persons. 

So in contrast to cases involving self-serving elites, the focus in cases involving 

extremists is not on whose interests and needs but on what type of interests or needs a 
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group right is likely to serve, given the composition of the persons who are empowered. 

Of course these can be very difficult to separate out in actual examples. Nonetheless, 

there are at least three reasons why it is important to recognize the difference between 

these reasons for objecting to structures that empower minorities. First, focusing on the 

question of what kind of interests (in contrast to who those interests benefit) allows one to 

consider whether and in what way there is a role for considerations of authenticity and of 

the inherent objectionability (or preferability) of internally competing interpretations. 

Second, even though it is often the case that extremist policies operate to the benefit of 

the segment of a group's population to which extremists belong, this does not always 

happen. In fact, the process by which individuals become radicalized be it politically, 

socially or religiously has been shown to be very complex and in many cases has to do 

with the specific series of circumstances and/or experiences a particular person passes 

through.-' Third, even when there is a clear and obvious way in which an extremist policy 

operates to the benefit of the segment of a group's population to which extremists belong, 

keeping worries about extremism and worries about self-service allows one to ask whether 

the empowerment of extremists is objectionable only when it leads to self-serving policies 

or whether a policy's being extremist is a reason all on its own to object, (c) A third 

species of concern about minority empowerment is the possibility that a group's internal 

structure will be such as to empower persons who are not qualified to exercise the right 

on behalf of the group, either because there is something about them that makes them 

unable to make decisions that are appropriate to this group in particular, or because they 
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are for some reason generally incompetent in matters related to the exercise of group 

rights. The possibility that certain persons may fail to be qualified because they fail to 

count as genuinely of the group will be discussed in connection with failures of 

representation in the section below. The question to consider here is thus whether a 

group's internal structures may be such as to make it reasonable to disqualify them from 

holding and/or exercising rights because there is a persistent tendency to empower persons 

who are generally incompetent. 

What is one to make of this ground for objecting to a group's internal structure? 

The first thing to ask is how likely it is that one will find a set of decision-making 

structures whose general tendency is to empower people who are incompetent. Of course 

one way to make such an assessment would be to look at how the group's right is 

actually being used by most of those who are given internal authority. This in turn 

requires some substantive notion of how the group's right is supposed to be used; a 

judgement that may be based on either the content or the mechanism by which the right is 

being exercised. One might formulate such judgements so as not to run afoul of the 

worries about content-based objections set out above by looking at whether the way the 

group's right is being used takes into account the interests, concerns, and/or voices of all 

those making up the coUertion of people by whom the group right is held. This is, in 

effect, to impose a democratic participation requirement on the mechanisms or procedures 

through which a group's right is exercised. A theorist who rejects democratic 

participation as a necessary element of political authority would reject this requirement. 
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however. This is because a theorist who rejects democratic participation as an element of 

political authority would deny that it is possible for an actor to wield decision-making 

power in a way that does not reflect the interests, concerns and/or voices of all 

constituents of a group yet still be a decision-maker that external as well as internal 

observers have an obligation to respect." 

Another way to assess whether a group's internal structures have a general 

tendency to empower people who are incompetent is to look at whether those that the 

structures empower are regularly rejected by members of the group themselves. Cases in 

which those empowered are rejected because members do not trust them or do not accept 

them as properly empowered will be discussed further below in connection with the issue 

of internal credibility. The question here, then, is whether one may disqualify a group 

from holding and/or exercising rights on the grounds that its own membership regularly 

rejects those its structures empowers as not in fact competent. Let us suppose that one 

can. What would one need to do so? First one would have to determine that it is in fact 

the majority of the group's membership and not just a vocal minority that regularly rejects 

those empowered as incompetent. Otherwise, one would be dealing not with a problem of 

incompetence but rather a problem of internal minorities. Second, one would have to 

determine that in fact the majority accepts those internal structures as legitimate even 

though it regularly condemns the competence of those the internal structures empower. 

For if it turns out that the majority rejects the internal structures as well as those the 

structures empower then one will be dealing first and foremost with a problem of internal 
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legitimacy. Third, one would have to determine that the group is either incapable of or 

not much interested in altering or reforming those structures so that they no longer 

empower persons that are rejected by the majority of the membership as incompetent on a 

regular basis. For if the group is interested in or attempting to alter its internal structures 

to address precisely this competency problem then the proper response would seem to be 

not to deny them the holding and/or exercising of a right but rather to provide them with 

positive assistance in the altering of their internal structures. 

In my view one is highly unlikely to confront a group for which one may work 

through all three of the stages set out above and still be able to object to the group as a 

holder and/or exerciser of rights on the grounds that its internal struaures empower the 

incompetent. But in the event that one were actually confronted with such a group, the 

legitimacy of denying it the holding and/or exercising of rights would have to turn on two 

things: the severity of the empowered's incompetence; and a view among those subjected 

to that incompetence that continuing to live under it is worse than losing the holding 

and/or exercise of their rights altogether. In other words, the question of whether one 

may as an outsider disqualify a group from holding and/or exercising rights on grounds 

that those its structures empower are incompetent ultimately has to turns on whether 

members of the group themselves perceive the incompetence to be insupportable. One 

important problem, of course, is how many people have to find the empowered's 

incompetence (or avarice or self-serving behaviour) insupportable and how representative 

(not to mention competent!) those who find the empowered "msupportable have to be in 
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order for one to judge that this criterion has been met. That problem is really the problem 

of how one is to judge whether a sub-group or a view is genuinely representative of a 

group, and/or who constitutes its legitimate membership, each of which I take up below 

under the problems of internal legitimacy and internal minorities. 

2. Problem Two; Internal Legitimacy 

A second general category of objections from internal structure focuses on worries 

that a group's structure is such as to produce decisions or decision-makers that lack 

legitimacy for people on the inside of a group. As with the previous category of 

objections this too has a number of more specific variants. In particular, concerns arising 

out of worries about internal legitimacy may reflect one of three different interpretations 

of the problem; that the way decisions are produced or decision-makers nominated is not 

sufficiently representative, that the way decisions are produced or decision-makers are 

nominated lacks credibility, or that the way decisions are produced or decision-makers are 

nominated cannot realistically be described as the group engaging in self-government. I 

will consider these in turn. 

(a) The first interpretation describes the problem as a failure of representativeness. 

Here, the argument is that internal structures will be such as to consistently select people 

or policies which fail to represent the majority of people and/or their concerns. One way 

of cashing this out is in terms of authenticity. Thus one might argue that a group's 

internal structures are problematic on the grounds that the policies that are pursued and/or 
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the exercisers that are nominated are not genuinely "authentic" or of the group. On this 

line of argument, whether the mechanisms through which groups designate representatives 

and develop policies are authentic is a key determinant of whether decisions or 

nominations produced by them should be allowed to "count" as an instance of the right's 

exercise. 

This line of argument presupposes an essentialist, static conception of groups that 

has already been rejected in this dissertation. For one can only judge whether a 

representative (or his or her decisions) really "count" as authentic exhibitions of the 

group's nature or true voice in an authenticity sense against the background of a prior 

conception of who the group "really" is - of what is the group's true nature or essence. 

Authenticity understood in this way is importantly different from rejections of 

representatives or decisions as inauthentic on grounds that they fail to meet or instantiate 

the group's criteria for a legitimate spokesperson or authorized representative of its 

traditions. This latter way of understanding authenticity, however, is not so much a 

feilure of representativeness as it is what I call below a failure of credibility. For the 

problem in this case is not that a representative or decision fails to issue from or exhibit 

the qualities that a true decision of the group ought, but rather that members of the group 

do not accept the person authorized or the decision taken as a reliable and/or acceptable 

representative. So authenticity understood in a non-essentialist way does not rely on an 

implausible view of groups, but it turns out not actually to be about representation after 

all. 
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In response to this, a different way of cashing out failures of representativeness 

might be suggested ~ one which understands representativeness in terms of 

responsiveness or accountability. On this view, a group's structure can produce decisions 

or representatives who fail to be representative because they fail to produce decisions or 

representatives that are sufficiently responsive to the group's membership. Here the 

group's membership is thought of as a kind of constituency, with the representativeness of 

a delegate or decision measured against the degree to which it demonstrates 

responsiveness to that constituency's needs, priorities or voice.^ For example. Iris Young 

argues that the task of a political delegate in cases of group representation is to give 

effective voice to the interests, opinions and social perspective of those from whom they 

gain authorization."^ 

The difference between authenticity and responsiveness interpretations of 

representativeness reflects a larger difference over what it means for a groitp to exercise 

rights at all. On the authenticity interpretation it is possible for a process to produce 

decisions which may persuasively be described as genuinely of the group but nonetheless 

fails to be morally or politically authoritative for the group, either because members of the 

group do not accept the decision or exerciser as legitimate or because members of the 

group do not have an obligation to subscribe to the exerciser's determinations in the area 

in question, and so fail to instantiate a legitimate exercise of the group's right. In contrast, 

the responsiveness interpretation builds a decision and/or a rights-exerciser's 

authoritativeness into representation, as a condition of felicity or success. The 
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responsiveness interpretation of failures of representation (which, I have argued, is more 

plausible than the authenticity interpretation) thus turns the question of whether a group's 

internal structure is acceptable into a question about whether that structure produces 

decisions or representatives that genuinely reflect the priorities and interests of those to 

whom their decisions apply. 

Of course this topic should be familiar to political philosophers as one of the key 

problems treated by the literatures on democratic theory and the nature and origins of 

political authority. So if an objection to internal structure argues that some group should 

be disqualified from holding and/or exercising rights on the grounds that its structures 

exhibit a failure of representativeness, this should have the effect of integrating that 

criticism of group rights into existing political and moral theory, not setting it aside. It 

should, moreover, focus attention on the interests, needs and priorities of the various 

individual persons involved and not on groups as such. This suggests that objeaions from 

internal structure that turn on failures of representativeness are actually good news for an 

account of group rights because it means that the issues involved are very familiar ones 

and do not require a metaphysics of groups or the natures thereof 

(b) The second variant of this category of objections from internal structure treats 

the problematic nature of a group's internal structures in terms of a failure of credibility. 

Here, the worry is that intemal structures are such as to consistently choose people or 

policies that the group's members do not trust or accept. This might be thought to be 

problematic because it is a potential source of political instability. In this case the 
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objection would turn on purely pragmatic considerations: the group in question has 

internal structures that tend (or will tend) toward political instability if it holds and/or 

exercises rights; political instability is a source of negative externalities; so the group 

should not be precluded from holding or exercising rights, as the desire to avoid instability 

dictates. There are times at which Chandran Kukathas's argument against minority group 

rights seems to offer this kind of consideration.-' The main things to note with respect to 

this kind of objection are that; (a) it is hardly specific to group rights or groups as rights 

claimants; and (b) that any costs which seemed to tell in favour of disqualifying a group on 

grounds that it would produce political instability would have to be compared with the 

potential benefits of permitting the group to be self-governing on the one hand, and the 

costs and benefits of making changes to the larger context in which the group operates 

that might reduce the tendency to instability. 

Alternately, failures of credibility might be thought to be problematic because they 

undermine the conditions necessary for a group to count as a potential holder or exerciser 

of group rights at all. This view offers a kind of functionalist argument against allowing 

groups whose internal structures exhibit chronic failures of credibility to hold and/or 

exercise rights, arguing that internal structures that produce credible decisions, delegates 

or agents for purposes of rights exercise are necessary for a group right to properly 

function either as a right or as a right that the group holds. It is possible to interpret 

James Nickel's argument against allowing group rights to certain kinds of minorities along 

these lines; and it suffers from the same kinds of problem that I pointed out in my 
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discussion of that view above. Even if one accepts this interpretation of failures of 

credibility as a good and important objection, it is important to note that (once again) this 

worry is not going to be specific to group rights nor even to groups as right-holders. 

Individualistic rights also have to provide an account of when a right-holder's 

pronouncements may be judged to genuinely reflect her as the exerciser rather than a 

simple failure to exercise the right or an (illegitimate) exercise of her rights by someone 

else. And one of the things that can call this into doubt is if the individual's actions or 

delegations to an agent are consistently rejected or disavowed by her. 

Finally, failures of credibility might be considered problematic because they are by 

definition failures of authority. On this view, securing the trust and/or acceptance of a 

population is by definition what it is to legitimately wield political authority. Consequently 

no decision and in particular no representative which fails to secure this can claim to be 

legitimate. One of the lines by which to argue this is via a consent theory of authority: 

political authority must be based in consent; failures of credibility undermine that 

possibility; so structures that exhibit chronic failures of credibility are incapable of 

legitimately authorizing policies or representatives. Consent theories are not very 

promising generally in that theorists such as John Simmons have argued that it is flat-out 

impossible to use them to generate authoritativeness for any of our existing political and 

legal arrangements."^ Alternately one might pursue a positivist line, arguing that whether 

a group of people accepts an actor as their representative or accept the decisions that he 

(or it) makes as binding is all that one has to go by to determining whether he or it is in 
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fact so. This form of positivism has its own problems, of course, not the least of which is 

that one seems to have all kinds of things other than the mere fact of acceptance by which 

to determine whether a representative or decision should he accepted by a group (e.g., the 

value of autonomy, commitment to human rights, a contract with one's forefathers, the 

moral law) and one requires considerable argument (at some point in which one may 

expect a non-positivist criteria for acceptable structures to appear) to make disappear. It is 

also important to note that a positivist account would make the authoritativeness of a 

group's representatives or manner of exercising a right as much a question of whether 

people and/or structures outside the group accept them as of whether they are accepted by 

group members themselves. 

A slightly different tack is to treat the fact that a group of people persistent exhibit 

lack of trust on or acceptance of the decisions or delegates that their structures produce as 

an indicator that in fact the structures themselves are not accepted or are not operating as 

they do ordinarily. This would make failures of credibility not reasons in and of 

themselves for disqualifying a group from holding and/or exercising rights but rather 

evidence of some other (non-credibility) problem. 

(c) A third interpretation of the problem of internal legitimacy is as a failure in 

participation or (conversely) of alienation. Here the worry is that a group's members are 

being governed by someone else's decisions rather than engaged in a process of 

collectively determining the terms on which shared aspects of their lives proceed. For 

example, James Anaya argues that the correct way to understand the human rights claims 
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of indigenous peoples is in terms of a human right to self-determination that individuals 

enjoy both personally and as members of the various communities to which they belong.-® 

Anaya's view turns in part on a rejection of Russian doll or concentric circle models of 

sovereignty. Instead he assumes a more fluid model of jurisdictional authority in which 

limits on individual and communal rights are generated through the points at which they 

intersect in individuals. 

On this way of framing the problem, a group's internal structures can sometimes 

undermine the legitimacy of its rights exercise by undermining the extent to which its 

decisions or authorization of delegates actually count as instances of 5<?^govemment. As 

with the responsiveness interpretation of failures of representation, objections to internal 

structure based on failures of participation build the authoritativeness of a decision and/or 

a rights-exerciser's into the conditions on a structure's acceptability. Objections based on 

failures of participation go beyond this, however: they actually tie the conditions on a 

structure's acceptability to a view of what justifies recognition of a right in the first place. 

On the self-government view the rights of groups as well as those of individuals are 

justified by their role in enabling and/or securing individuals in their capacity for self-

determination both on their own and in groups. So structures which fail to enable and/or 

secure people in this way (i.e., in their capacity for self-determination) will simply fail to 

qualify as things that the rights structure is interested in protecting. In short, participation 

in the exercise of a group's right is one of the primary purposes for which such rights are 

recognized in the first place; and so there would be no principled argument available for 
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allowing a group to exercise its right(s) through mechanisms that persistently exhibit 

failures of participation. Of course, understood in this way a self-government condition 

seems to place a very strong condition on the internal structures groups must display to 

qualify for rights. But whether its being strong amounts to its being prohibitive will 

depend very much on one's views on the self (i.e., one's view of what kinds of things are 

morally important about individuals), what constitutes self-determination (for example, 

does self-determination require a certain degree of fi-eedom? of control? or is it primarily 

about voice and non-exploitation?), and the nature and limits of moral obligation. 

3. Problem Three: Internal Minorities 

The third general category of objection to a group's internal structures has to do 

with internal minorities. Internal minority objections reflect a worry that a group's 

internal structure is such that its decision-making will disenfranchise a dissenting minority. 

One might take this to be a problem because the resulting decisions will fail to serve 

members of the minority's needs or priorities. In this case the internal minority objection 

turns out to be a version of the elite empowerment objection discussed in section 1, above. 

Alternately, one might take this to be a problem because the resulting decisions will fail to 

have legitimacy or binding force for members of the minority. In this case, the internal 

minority objection turns out to be a version of the internal legitimacy objection already 

discussed in seaion 2. 

Finally, one might take the possibility of a group's using its rights to subordinate 
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the needs or priorities of an internal minority to be a problem because it forces a set of 

individuals to concede or give way to the priorities and interests of the group. In this 

case, the internal minority objection can be distinguished from both the elite empowerment 

and the internal legitimacy objections discussed above. At this point, however, the 

objection ceases to be an objection to rights - group or individual - at all. Instead it 

becomes an objection to forcing individuals to do things that they do not want to do 

and/or that fail to serve their personal interests. In effect, it becomes an objection to 

overruling individual decision-making: an objection which is hardly specific to or 

especially problematic (to the extent that it is problematic at all) for an account of group 

rights. 

So in each of these cases, whether those upon whom a decision is imposed actually 

count as members of the group turns out to be irrelevant to the grounds of the objection. 

Rather, these objections focus on the propriety of subjecting individuals who dissent -

who do not accept the authority, correctness, or relevance of the structures by which 

representatives are nominated or policies developed - to the outcomes of collective 

decision-making processes. So observations about the exclusion of a minority from 

decision-making processes, the failure of a group's decision to adequately reflect minority 

interests or priorities, or a rejection of the group's decisions by the minority, are not 

explanations of why a group's structure might disqualify it from exercising its rights with 

respect to "the minority". Rather, they are (at most) explanations of why it is legitimate 

for individual members of a minority to reject decisions of the group and why it would be 
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wrong to force them to comply. 

Recognizing this importantly shifts what is at issue in debates over internal 

minorities. First, it makes it clear that conflicts of interest between the majority of a group 

and an internal minorities is not a conflict between the interest of "the group" and the 

interests of individuals nor even a conflict between the interests of two (competing) 

groups. Rather, these conflicts of interest or priorities occur between and across 

individual persons. For that the group's exercising a right doesn't serve the interests of all 

individuals who are members, doesn't mean that the interests it does serve aren't 

individual ones. So it may turn out that there are conflicts of interest within groups; so 

what? Why is this more of a problem than conflicts of interest between persons across 

groups? 

Second, recognizing that objections that appeal to worries about internal minorities 

are at bottom worries about individual dissent makes it clear how dependent the right 

answer to a particular case will depend on the context. In particular, it will depend on 

whether and how one believes that facts about the patterns of interdependence and mutual 

vulnerability bear on moral and political obligation. 

So this worry about the legitimacy of imposing decisions made by a majority on 

internal dissenters - a worry, really, about arrangements in which individuals are subject 

to the consequences of decisions made by others - does not arise because there are groups 

that have or wish to have collective rights. It arises because the lives of individual persons 

are unavoidably enmeshed with those of other people in ways that none of them has 
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chosen. Given this, it is a matter of fact that the actions and decisions of one person will 

affect and will be affected by the actions and decisions of others. The relevant question is 

thus not whether individuals may be subjected to the decisions and priorities of others but 

in what way and under what circumstances such subjection is morally objectionable. 

V. Rethinking the Challenge of Internal Structures 

1. What's Really Going On 

As with the worries about cultural viciousness discussed in Chapter 3, there are 

genuine and important worries underlying the challenge from internal structures. 

However, these are not quite the worries that many of those who offer this challenge take 

themselves to be raising. In fact, the objections that are most successful in establishing 

that specific groups should be disqualified fi-om exercising group rights are those that give 

reasons for thinking that certain kinds of internal structures undermine the extent to which 

a decision can confidently be accepted as internally legitimate. Ultimately then, the real 

issues that emerge in objections from internal structure are not so much about whether 

groups are acceptably structured, as they are about whether and under what conditions the 

obligation to allow a group of people to be self-governing is more important than the 

obligation to make sure that a group of people makes the right decisions. 

These worries, however, are neither new nor specific to group rights. Rather, they 

are worries about cooperative endeavours, political and legal institutions, and the 

legitimacy of public decision-making which are (or ought to be) very familiar fi-om existing 
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discussions of political legitimacy, institutional justice and the authority of law. In the 

foregoing discussion of how these worries work themselves out in the context of 

objections from internal structure, it was constantly made apparent that the whether one 

finds particular legitimacy concerns persuasive, and what one believes is best done about 

them will depend heavily on how and in which contexts one believes that group decision

making of any kind may be justified. But regardless of which view of justifying collective 

decision-making one finds plausible, one will have to develop a view of how one should 

carve up the units within which such decision-making takes place. 

It is also important to note that there is prima facie continuity in the acceptability 

criteria that apply in judgements of the legitimacy of those that claim to speak on behalf of 

groups such as a linguistic community within a state, and those that apply in judgements of 

the legitimacy of those that claim to speak on behalf of larger groups such as the 

population of a state, or smaller groups such as a family. For if the analysis set out in this 

dissertation is correct then the moral differences between these groups (if moral 

differences there are) tie not in these groups' structure or centrafity to members' identity 

but in the different effects that membership in them has (or can have) on the course that an 

individual's life takes and/or on the degree to which she may exercise some say in terms 

on which it is lived. 

So the application of acceptability criteria to the structures of groups claiming 

rights is primarily aimed at deciding whether a group of persons should be allowed to 

govern themselves within a particular sphere. This means that the kinds of questions that 
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one must ask oneself in developing acceptability criteria and applying them are primarily 

questions about the nature of the relationships that membership in the group establishes 

among the persons within them and between the persons within a group and persons that 

are outside of it. This includes questions about the role that membership in a group plays 

in the structuring of individuals' lives, and the way that membership structures interactions 

between individuals, both within and outside the group. These questions will be prima 

facie the same for all of the groupings in which persons find themselves; although the 

answers that one gives to them will differ greatly from one grouping to the next. 

Consequently, the differences in answer that one may give to the question of whether a 

specific group of persons should be self-governing within a specific sphere and/or in what 

way that self-government should be institutionalized should be understood to reflect 

differences in the way various groupings structure individuals' relationships with one 

another and their ability to navigate in a very practical way their social, economic, and 

political world. 

In other words, it is a mistake to think that differences in the kinds of powers, 

privileges and immunities that can be justified for different collections of people reflect 

anything inherent to the groupings themselves. Instead, these differences in what can be 

justified reflect particularities of the world within which such groupings have acquired 

significance. This is why I have taken such care to emphasize the importance role that a 

theorist's views on the value of collective decision-making, and the role that participation 

in such decision-making plays in personal self-determination, play in determining her 
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response to specific instances in which a group claims rights. And it is why I have 

emphasized throughout this chapter that questions about whether a group should be 

allowed to hold and/or exercise rights and to what extent ultimately come down to 

questions about self-government; what are the grounds on which self-government may be 

justified and in what ways do those grounds constrain the forms that self-government may 

take? 

2. Where This Leaves Group Rights 

If what I have just argued is correct, arguments for (or against) a group right 

might be directed toward one or both of two distinct theses. First, such arguments might 

be directed toward establishing (or undermining) the thesis that all (or some portion) of 

the list of interests, activities or capacities named or implied by a group right merit the 

special status or priority in political or other practical reasoning that their (putative) status 

of a moral signal right confers. Alternately, arguments for (or against) a group right 

might be directed toward establishing (or undermining) the thesis adopting specific legal 

or policy regimes and/or political and social institutions is a reasonable means by which to 

instantiate or express respect for the values that a theorist's underlying moral theory 

upholds. Consequently, the conditions of success for an argument for or against a group 

right will differ substantially according to the type of rights claim (moral signal or 

institutional) it aims to establish and the larger moral theory within which the argument 

proceeds. It will not, however, depend on one's success in developing an account of the 
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metaphysics of groups and group activity, nor will it require developing a typology of 

which among the various groups to which people belong are the ones that are morally 

important. Insofar as worries arise about group rights as a species of rights, they look 

very similar to the worries which arise with respect to individualized rights. And insofar 

as worries arise about group rights as a right which is held or exercised by a group, they 

do not seem to be worries about rights at all so much as they are worries about the 

legitimate terms of collective decision-making and its role in ensuring the moral 

acceptability of individuals' participation in a group's activities and collective life. 

3. Some Concluding Observations 

The foregoing analysis suggests that, at the end of the day, arguments for and 

against group rights are not really arguments about the value or nature of groups at all. 

Rather, they are arguments about the structures within which individuals live their lives: 

about which structures must stay and which must go; which may be changed and in what 

way. Nor are arguments about group rights really about the relative importance of 

collectivities versus individuation in a human life. Instead they are arguments about how 

the relationships and interdependencies with which persons find themselves must be 

treated for an account of moral and political obligation to be adequate. 
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Chapter Five 

Two Examples 

I. Introduction 

In this dissertation I have argued that there are several problems with the way 

groups and group membership are conceived in contemporary discussions of group rights; 

and that thinking about groups in a different way eliminates the need for a theory of 

groups, and clarifies what is (and is not) at issue in specific cases. In this chapter I 

demonstrate how adopting the approach I advocate makes a positive difference in two 

examples: the right to culture set out in the United Nations Draft Declaration on the 

Rights of Indigenous Peoples; and the right of ethnonational minorities like the people of 

Chechnya to unilateral secession. 

In the former (Draft Declaration) case, a failure to distinguish between moral 

signal and institutional uses of rights language, and a preoccupation with developing an 

acceptable definition of "peoples" has led some discussions of how best to interpret the 

document to focus on the question of whether peoples can have human rights and ignore 

the more important question of why it is that those who drafted the document chose to 

include capacities and interests that imply shared rights in their list of capacities, interests 

and activities that should be given moral signal status. This focus is a mistake. In 

contrast, the approach to group rights that I have advocated here puts the focus where it 

belongs; on whether culture is in fact the kind of interest, capacity or activity that is 
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irreducibly collective and of sufficient importance to ground a human right. 

In the ethnonational secession case, thinking about groups in the way I have 

suggested can explain why it is that facts about the historical relationship between an 

ethnonational minority and the majority with which it shares a state may be relevant to 

one's answer about whether it has a right to secede even when a minority is not 

immediately subjected to unjust treatment. My approach can also explain why groups 

with similar bases for group identification may have dissimilar rights regarding secession 

without resorting to morally problematic features of them such as whether the group in 

fact has the resources to govern itself. I take these in turn. 

II. The United Nations Draft Declaration on the Rights of Indigenous Peoples 

The right to culture as articulated in the United Nations Draft Declaration on the 

Rights of Indigenous Peoples (the Draft Declaration)' is an example of what I have called 

a moral signal use of rights language. The Draft Declaration as a whole sets out "the 

mitiimum standard for the survival, dignity and well-being of the indigenous peoples of the 

world".* Cultural rights are its keystone. At least eighteen of the Draft Declaration's 

forty-five articles explicitly refer to indigenous peoples' cultures or traditions.^ In these 

articles, culture is presented as a human right of peoples as well as persons. This means 

that in addition to the traditional understanding of the right to culture as an individualized 

human right, the Draft Declaration understands culture to be either a shared or a 
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corporate human right as well. 

There are several reasons for thinking that the right the Draft Declaration identifies 

is a shared (moral signal) right rather than a corporate one. First, the articles of the Draft 

Declaration that refer to culture fall under three headings; rights to develop and interpret 

one's own way of life; rights to support and effect one's own way of life; and rights to 

support and effect one's own way of interacting. These rights are unified by the 

assumption that individual persons have a fundamental right to participate in and 

contribute to the culture and cultural development of their peoples. For example, the 

articles grouped under the first heading (9, 13, 14 and 16) set out a right to develop and 

interpret a way of life which is distinctively one's own.'* They state that compelling an 

indigenous person or the people of which she is a part to abandon a way of life, or 

insisting that they pattern or structure that way of life in ways amenable to the dominant 

group is a violation of human rights. They state that indigenous persons, like everyone 

else, have a fijndamental interest in determining the circumstances under which their 

collective life unfolds. The articles grouped under the second heading (10, 12, 17, and 24-

26) set out a right of indigenous peoples to support and effect a way of life which is 

distinctively their own. They state that states, individuals and groups ought not to 

interfere with indigenous peoples' and persons' ability to access and control the material 

underpinnings their collective life: land, physical resources, and intellectual tools. ̂  And 

the articles grouped under the third heading (15, 29, 33-34) set out a right to support and 
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efFect a way of interacting with people (both intimates and strangers) of a group's own 

choosing. It focuses on the ability to develop and maintain the institutional underpinnings 

of collective life: forms of government, rules of membership, and the terms on which a 

community interacts with other communities.® These are rights of individual persons that 

they hold jointly with a specific set of others. 

Second, the Draft Declaration is intended to consolidate, clarify and elaborate the 

rights of indigenous peoples within existing international norms. Those norms primarily 

reflect the international bill of rights and the jurisprudence and practice of the various 

treaty bodies and tribunals that monitor states' compliance. These documents and 

tribunals clearly treat the protection of collectivities as an extension of the principles that 

ought to govern states' behaviour toward individual human beings. For example, For 

example the United Nations Committee on the Elimination of Racial Discrimination, the 

United Nations Human Rights Committee and the Inter-American Commission on Human 

Rights regularly demand that state parties include information on the status and treatment 

of communities as well as individuals in their periodic reports on states' implementation of 

their treaty obligations regarding the treatment of individuals.^ The United Nations 

Declaration on the Rights of Persons Belonging to National, Ethnic, Religious and 

Linguistic Minorities describes protecting cultural, ethnic and religious groups is an 

important precondition for protecting individual persons.* And the United Nations Human 

Rights Committee has described realizing the (collective) rights of peoples to self-



228 

determination and to the freedom to dispose of their natural resources as they see fit as 

"an essential condition for the effective guarantee and observance of individual human 

rights and for the promotion and strengthening of those rights."' 

Third, although the document refers to "peoples" the language it uses to describe 

those peoples' interests and activities suggests a shared rather than a corporate right. For 

example. Article 8 states that indigenous peoples have "the collective and individual right 

to maintain and develop their distinct identities and characteristics including the right to 

identify themselves as indigenous and to be recognized as such". Articles 10, 25 and 26 

link rights to not be forcibly removed fi"om their lands, territories, waters and resources to 

rights of people to mainteun and strengthen their spiritual and material relationship with 

these, and to own, develop, control and use them in accordance with each people's own 

laws, traditions and customs, land-tenure systems and institutions. Article 29 sets out a 

right of indigenous peoples to control and protection of cultural and intellectual property 

recognized and to have their fiill ownership of it recognized. And Article 32 states that 

indigenous peoples have the collective right to determine their own citizenship in 

accordance with their customs and traditions. 

On this interpretation the right to culture is a right of the persons who make up 

various indigenous peoples. This is not to say that there is not a collective human right to 

culture set out in the Draft Declaration. For the self-conscious use of the locution 

"peoples" rather than "persons belonging to indigenous peoples" clearly indicates that the 
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right is not to be understood as held only by individuated members. But neither should the 

right be understood as held by a corporate entity. Ilather, the right to culture set out in 

the Draft Declaration is what I have called a shared right - a right held by a specific 

collection of persons in concert with one another. It states that the cultures shared by 

groups of indigenous persons ought to occupy a special place in moral and political 

reasoning. 

There are two common objections to accepting the Draft Declaration as a 

legitimate part of the international bill of rights so long as it retains a reference to shared 

human rights. These are: (1) only individual persons may be the subjects of human rights; 

and (2) the rights included in the Draft Declaration will conflict with one another when 

there are differences of opinion and/or conflicts of interest within an indigenous group. 

For example, the United States in particular has argued that the wording of the Draft 

Declaration be changed to name only individual persons as the holders of rights because 

international human rights law promotes and protects the rights of individuals as opposed 

to those of groups.If the Um'ted States is correct, then allowing shared rights into the 

international bill of rights will introduce inconsistencies and conceptual puzzles that ought 

to be avoided. 

If the analysis of this dissertation is correct, such worries are unfounded. For, as 

my discussion of group rights in the moral signal use shows, it is possible to argue that 

there are rights in the moral signal use of that term that are held by a group of persons 
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without giving up moral or ethical individualism (the view that all ethical justification must 

ultmately appeal to the needs and priorities of individual persons). 

This is, moreover, just as well; for the international bill of rights already includes a 

number of collective human rights and it is not clear that these can be excised without 

compromising the integrity of the overall framework. For example, the International Labor 

Organization's Convention (No. 169) Concerning Indigenous and Tribal Peoples in 

Independent Countries (ILO Convention 169) explicitly presents itself as applying to 

peoples}^ The United Nations Committee on the Elimination of Racial Discrimination 

also explicitly refers to indigenous collectivities as right-holders in its General 

Recommendation 23.'- And the Hamburg Declaration on Adult Learning states in Article 

18 that indigenous and nomadic peoples have the right to access education at all levels and 

that "they are not to be denied the right to enjoy their own culture or their own 

language".'' 

These references to collectivities as the holders of rights reflects the fact that many 

of the harms that indigenous persons and others suffer are visited upon them as a group 

and/or because of their group membership; and many of the things that are important to 

persons cannot be effectively secured when rights are interpreted individualistically. In 

addition, there is a real worry that restating systematic policies to eradicate indigenous 

cultures and to undermine their systems of land tenure in individualistic terms is not 

faithful to the way that many of those who have been subjected to such human rights 
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abuses describe the wrongness of what has been done. So even if it turns out that culture 

is not properly conceived as a shared (moral signal) right, there may still be reason to think 

that there are some ways that individuals may be wronged that are best articulated in terms 

of a shared (moral signal) right. 

In fact the focus of debate in the Draft Declaration ought not to be on the fact that 

it includes a right to culture that shared, but rather on the claim that ailtidre is an interest, 

capacity or activity of special moral significance. After all the real issue is not whether 

there are collective human rights with proper focus of debate over the rights set out in the 

Draft Declaration is whether culture is of the requisite moral weight to on its own rate 

special treatment in moral and political reasoning. 

As it turns out there is a good prima facie case for thinking that culture is in the 

same moral ballpark as activities like expressing one's opinion and determining for oneself 

whether one raises children. After all, cuhure has consistently been included with the right 

to physical integrity, the right to express one's views, and the right to participate in 

politics in the various documents and treaties that make up the international bill of rights, 

and in the topics with which human rights tribunals concern themselves when they monitor 

countries' compliance with their treaty obligations. 

The biggest worry about treating culture as on a moral par with other basic rights 

seems to be that arms, legs, or personal beliefs, cultures are not a proper part of a person 

such that one does direct harm to the individual when one severs her culture fi^om her. At 
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most, one does the individual an indirect harm by depriving her of the means to maintain 

or develop something that is a part of her, such as her relationships to other people or her 

personal belief system. Culture, then, is important to people in the same way that being 

able to get a job or participate in agriculture is important to them: instrumentally, as a way 

of developing and sustaining the things that are a proper part of them, such as their self-

respect and their health. 

This way of describing the role of culture in an individual's life treats culture as a 

good that people ought to be permitted to use and/or consume, rather than as an activity 

or a process in which people ought to be able to engage and/or participate. It also seems 

to assume that culture is important for primarily psychological reasons. But in Chapter 

One I pointed out that these ways of thinking about individuals' relationships to 

collectivities are problematic in several ways. In particular, they ignore the importance of 

collectivities as sites of action and they underestimate the importance of having a say in 

the direction that collective life takes, and in the way the collectives to which one belongs 

are represented by and to others. And if one thinks of culture as an activity or a process 

through which one exercises a say over the conditions that direct one's life instead of 

thinking of it as a good that is important to a person primarily because of its contribution 

to his sense of self, then it is not at all obvious that the right to access and participate in 

one's culture is less important than the right to participate in politics or the right to 

express one's beliefs. 
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At the very minimum, resisting the temptation to begin one's analysis with a theory 

of groups allows one to engage with a document like the Draft Declaration on its own 

terms. It allows one to engage with specific claims that the document makes about the 

significance of culture to an indigenous person and the implications that has for the 

importance of political autonomy or land-base security to an indigenous people. 

Beginning from a theory of groups discourages this kind of specific engagement by 

encouraging one to focus on what is being said about a certain kind of group rather than 

on what is being said about the relations between persons. 

in. The Right of Ethnonational Minorities to Unilateral Secession 

The right of an ethnonational minority to unilateral secession is an example of what 

I have called an institutional entitlement use of rights language. This is the case because 

the right to unilateral secession only makes sense against a very specific institutional 

background: the background of an international system in which the government which 

currently administers the territory (the host state) within which the ethnonational minority 

lives has been recognized as legitimately entitled to do so in virtue of that territory's 

constituting, in combination with others controlled by the government, a single 

international political unit - a single State. If the international system has not recognized 

the territory within which the minority lives as a proper part of the host government's 

state, then the right being exercised when the minority declares its independence is not a 
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right to secession but rather a right to self-determination. If, on the other hand, there is no 

international system that identifies certain boundaries as the boundaries of States then the 

minority is not exercising an institutional entitlement right at all but rather is engaged in a 

struggle for control of territory (in which struggle there may or may not be moral signal 

rights that all parties ought to be respecting). 

So to say that an ethnonational minority has the right to unilaterally secede is to 

say that a particular group (the minority) has the power to exempt the territory that it 

inhabits from the political jurisdiction of its host state. The international community is 

concomitantly obliged to redefine the block of territory that is taken to constitute the 

single political unit of the minority's host state so as to exclude territory that the minority 

claims and/or occupies. 

One common explication of the right of an ethnonational minority to unilateral 

secession describes is as corporately held and wielded: as the right of an ethnonational 

minority as such that must be exercised by or on behalf of the minority understood as an 

entity apart from the particular persons who make it up. For example, in its arguments 

before the Supreme Court of Canada in In re secession of Quebec, the Amicus Curiae 

argued (among other things) that the francophones of Quebec have a right to unilaterally 

secede fi-om Canada because they constitute a people, and every people has the right to 

establish its own state.*'* Here, the right to unilaterally secede is described as a right held 

by certain corporate entities, namely ethnonational minorities that constitute peoples. 
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These rights to unilaterally secede are wielded by these peoples through certain designated 

representatives - in this case, the government of a province within which the people 

resides. So a referendum indicating that the majority of persons within the province wish 

to secede would not establish a right to secede in this case, so much as it would provide a 

clear indication of the people's desire to wield a right that they have always had. 

This is just one way of describing the right, however. Other explications may 

describe it differently: as held or wielded by individuals on their own, for example; or as 

held or wielded by individuals in concert with one another. For example, remedial right 

only theories of secession describe the right of any group to unilaterally secede, including 

that of an ethnonational minority, as the right of persons who are subject to oppression to 

remove themselves from the orbit of the state that perpetrates or facilitates their harm.'' 

Here the right is a right of individual persons, either on their own or as a collection, 

depending on theory, that they wield jointly or in concert with one another. 

Already in this example, recognizing that the right of an ethnonational minority to 

unilaterally secede reflects an institutional entitlement use of rights language has made it 

easy to identify the various ways in which competing accounts of what justifies unilateral 

secession may construct what it is that an ethnonational minority is claiming when it claims 

a right to unilaterally secede. But the approach to groups that I advocate can help in other 

ways as well. It can explain why not ail ethnonationalities may have an equally good claim 

to a right of unilateral secession; and why the arguments that seem persuasive regarding 
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the secession rights may differ for different groups. 

For example, in the argument regarding the people of Quebec that I noted above, 

an important part of the justification is not just that peoples have a right to secede, but that 

the rights peoples have under international law make it the case that states have no-right 

to impede a people from establishing a state as their own. In effect the argument is that 

the case of Quebec independence ought not actually to be described as a case of secession 

at all, but rather as a case of decolonization or delayed recognition. This differentiates the 

arguments usually offered in support of a unilateral right to secede for Quebec from the 

arguments offered in support of a unilateral right for the people of Chechnya (or at least 

from the arguments made in the early stages of the conflict). 

The initial argument for Chechen independence was not that those living within 

Chechnya have a right to set up their own state because they constitute a people. Rather, 

it was that the terms under which the region of Chechnya-Ingushetia was incorporated 

into the Soviet constitution were such as to give that territory's local government the same 

jurisdictional authority - and so the same right to negotiate from a presumption of 

independence with the new Russian state - as regions like Georgia and the Ukraine.'® 

Interestingly, this feature of the argument by which Chechen people themselves 

characterize their right to unilaterally declare independence is often ignored. This 

illustrates a general problem with normative theorizing that starts with a theory of groups: 

it encourages one to think that one can use the type that a group exemplifies 
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(ethnonational minority; encompassing group; institutionally complete oppressed segment) 

to explain the rights that it may legitimately claim. So on the surface the rights being 

argued for francophones in Quebec and Chechens in Chechnya look to be the same. Both 

rights are allegedly held by an ethnonational minority. Both rights are wielded against a 

multiethnic state. So whatever holds for one must also hold for the other. 

The problem is that when it comes to actual cases, the legitimacy of a group's 

claim to political rights seems to reflect not the type of group but rather the specifics of a 

group's history with the state against which it claims to wield a right, the immediate 

context in which a group's purported rights are being wielded or claimed; and the theory 

of political legitimacy or authority that the person contemplating a case finds persuasive. 

For example, when one looks into the details, the rights being argued for francophones in 

Quebec and for Chechens in Chechnya are not the same. Francophones in Quebec are 

argued to have a right as a people to set up their own state as and when they wish: they 

are argued to corporately hold a right that they may wield collectively. Chechens in 

Chechnya argue that they have a right as the collection of people living in the former 

Soviet republic of Chechnya-Ingushetia to negotiate an independent relationship with the 

new Russian state: they argue that they collectively hold a right that they may wield 

through a corporate body . That Chechens in Chechnya qualify as an ethnonational 

minority is irrelevant to the case they make for their version of the right to secession. The 

relevant feature of their group is that they had certain legal privileges as part of the Soviet 
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state and these privileges imply that they have a right to negotiate the terms of their 

relationship with its successor state, Russia. 

So the way that Chechens understand their right to secede is clearly conditional on 

a certain historical relationship between themselves and present-day Russia, on specific 

features of the immediate context (namely that the Soviet state has ceased to exist and 

federal entities with the legal status of republics have been recognized as having a right to 

independently negotiate with Russia), and on a theory of political authority in which the 

division of powers set out in a constitution trumps effective control as the principle for 

deciding who legitimately governs a territory. 

But perhaps (a defender of rights for ethnonational minorities as such might reply) 

the Chechens are just mistaken about the dependence of their holding a right on history, 

context, and a theory of legitimacy. Here, a closer look at the argument for Quebec 

secession is warranted. For in fact, the details of that argument show that it too rests on a 

set of assumptions about history, immediate context and a theory of legitimacy. 

In fact it is misleading to describe the arguments in support of a unilateral right to 

secede for francophones in Quebec as a right they hold regardless of the historical and 

political details of their relationship with anglophones within and beyond their province. 

For one of the persistent themes in such arguments is that the Canadian federation and the 

powers available to those levels of government over which francophones can exert control 

has proven insuflBcient to protect their most important interests. The problem with the 
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Canadian state is thus that it has failed consistently to protect the interests of francophones 

in Quebec, and in so doing failed to establish its political legitimacy. The complicity of the 

federal government in the corruption of the Duplessis regime, its support of anglophone 

business interests at the expense of francophone working people, the use of military 

personnel during the FLQ crisis, Rene Levesque's betrayal by anglophone premiers during 

negotiations over the repatriation of the Constitution, the failure of the Meech Lake and 

Charlottetown Accords, and numerous other historical incidents play are cited as 

illustrations of the existing political arrangement's inability to respond to the needs of 

francophones within that province. So the fact that the right to self-determination is 

usually understood as a duty of decolonization is not supposed to be entirely irrelevant to 

its application in the Quebec case. Rather, it is supposed (in part) to raise the question of 

whether francophones in Quebec are in fact unable to pursue certain fundamentally 

important projects within Canada's federal system. Francophones in Quebec (it is argued) 

have been incorporated into Canada on terms and in such a way as to make it impossible 

for them to secure certain fundamentally important interests. And repeated attempts to 

remedy this situation on their part have been thwarted or rebuffed by their fellow citizens. 

So the fact that francophones in Quebec constitute an ethnonational minority is an 

essential component of justifying their right to secession; but it is not even for its 

proponents the only thing that matters. Facts about ethnonationality are combined with 

facts about the actual political context, and the history of the group's political relations 
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with other groups in the state. 

This analysis suggests that in fact it is misleading to talk about "the" right of an 

ethnonational minority (or any other group) to secession because in fact there is not a 

single right "secession" that only candidates of a certain kind may legitimately purport to 

hold. Rather, "secession" loosely comprises a set of rights, held by many different kinds 

of actor and wielded in many different ways, the unifying features of which seem to be that 

they all involve some form of political autonomy and they are all wielded against an 

internationally recognized state. If this is right then one should not expect a theory of 

groups to be especially useful in identifying figuring what is at issue. One is better off 

starting with the specific powers, privileges and immunities that the alleged holder of the 

right claims, the manner in which the right is to be wielded and the alleged nature of the 

right-holder itself Who, precisely, is a right supposed to be the right of? And to what, 

exactly, is the right supposed to entitle them? How do the conditions under which the 

right is to be wielded relate to the actor or actors by which the right is supposed to be 

held? What is the historical context against within which the right is being argued? 

Ultimately it should be not at all surprising that ethnonational minorities that claim 

rights to establish and maintain political independence fi"om a state in very different 

constitutional, institutional and historical contexts should justify and characterize those 

rights claims in very different ways. For as I have pointed out repeatedly in this 

dissertation, the justificatory relationship between the (institutional entitlement) rights that 
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a group has - the right to negotiate an independent relationship with the Russian state, for 

example, or the right to set up its own state - and what a group is like - the set of features 

that makes a group an ethnonational minority, for example, or "the Quebecois people" - is 

very complicated. The institutional context and the specific combination of holder and 

wielder that is advocated are key to understanding what a particular group right is 

supposed to be a right to. And what justifies a right can be readily separated fi-om 

characteristics or features of the right-holder. Given this, it would be very surprising if 

ethnonational minorities in diflferent political contexts with different historical and legal 

relationships to the states from which they claim independence could argue for the exactly 

the same rights on exactly the same grounds. 

IV. Conclusion 

In this dissertation I have put forward several conceptual tools which (I argue) 

usefially illuminate the issues that group rights raise. Among these are: a distinction 

between nttemal, psychological and external, material accounts of the importance of group 

membership; a distinction between justificatory and methodological individualism; a 

distinction between moral signal and institutional group rights and a typology of the forms 

these take; a distinction between egalitarian and sense of self arguments for group rights; a 

distinction between culture broadly versus narrowly understood; a distinction between 

content-based versus mechanism-based objections from internal structure; and a 
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breakdown of the various problems that objections from internal structure actually 

comprise. 

In developing and deploying these distinctions, I have argued that objections to 

treating group rights as no different from individualistic ones (on the ground that culture 

plays a special role in groups) cannot be sustained as an objection distinct from appeals to 

institutions. I have also argued that objections to treating group rights as no different 

from individualistic ones (on the ground that group rights must be limited when groups 

exhibit problematic internal structures) are not actually about group rights at all but rather 

about the origins of political authority, the proper units for political and moral decision

making, and the grounds and scope of non-voluntary obligations. And so I have 

concluded that arguments about group rights are not really about groups at all so much as 

they are about individual persons and how political and moral philosophy is to 

accommodate the fact that although we experience the world as individuals we constantly 

depend upon, and are depended upon, by other people. 

Realizing that this is whaf^s going on in is important for several reasons. First, it 

turns questions about group rights into questions with which political philosophers are (or 

ought to be) already familiar. Second, it suggests that the assumptions which are too 

oflen made about individual persons and their relationship to groups in many existing 

treatments of those already familiar questions ought to be rethought. It suggests, for 

example, that personal and collective self-determination may be mutually reinforcing rather 
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than in competition, and that it is a mistake to treat collectivities as individuals writ large. 

Third, it points to a continuity between moral philosophy and political philosophy 

which is not sufficiently appreciated at present. For example, what kinds of decisions one 

allows collectivities to make, what kind of arrangements for collective decision-making 

one allows to be acceptable, and whether or to what extent individuals may be held to 

expectations or directives they have not personally endorsed are heavily dependent on 

one's view of the nature of moral obligation and its relation to involuntary obligation. 

Finally, many of the problems I have pointed out with arguments purporting to 

show that thre is something special about group rights as a class of rights arise from the 

assumption that conflicts between groups and individuals can be effectively analysed by 

treating the group as though it were a kind of individual and asking what must be true of it 

as an individual for it and/or its interests, capacities and activities to be given the same 

moral weight that one gives to individual persons and their interests, capacities and 

activities. The lesson to be learned here, then, is that one cannot move between 

individual and collective levels of analysis without what counts as a good argument, and a 

good justification changing. 
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13.UNESCO, Hamburg Declaration on Adult Learning cited in Sub-commission on the 
Prevention of Discrimination and Protection of Minorities, Note by the secretariat: 
information received from intergovernmental organizations and indigenous peoples, 
E/CN.4/Sub.2/AC.4/1998/2/Add. 1 at 2 

14. Factum of the Amicus Curiae, Supreme Court of Canada Doc. No. 25506, December 
22, 1997 at paragraphs 92-112, especially paragraphs 105-107. 

15.On this see Allen Buchanan, "Theories of Secession", Philosophy and Public Affairs 
(Winter 1997) 26:1 at 35-37. 

I6.0n this see John Dunlop, Russia Confronts Chechnya: Roots of a Separatist Conflict 
(Volume I) (Cambridge University Press: Cambridge, UK, 1998); Gail Lapidus, 
"Contested Sovereignty: The Tragedy of Chechnya", International Security 23; 1 
(Summer 1998), 5-49. For a general overview of the history and context of Russia-
Chechnya relations see the essays collected in Russia and Chechnia: The Permanent 
Crisis Essays on Russo-Chechen Relations, Ben Fowkes, ed (St. Martin's Press: London, 
UK, 1998). 

17. In fact this seems to be in part why third parties such as the United States have been 
reluctant to treat Russia's military action against Chechnya as an illegitimate use of force. 
See Gail Lapidus, "Contested Sovereignty: The Tragedy of Chechnya", op. cit. at 28-38. 
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