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ABSTRACT 

A complete theory of interpretation for human rights law must answer two 

kinds of questions. First: Who should interpret international human rights law? 

Second: What principles should guide the interpretation of human rights law? 

Individual governments frequently claim the right to interpret international law 

as it applies to them, but this claim is contested by many United Nations subgroups 

and by nongovernmental organizations like Amnesty International. I argue that 

international institutions are more likely to give a fair hearing to people's human rights 

than are their own governments. Accordingly, we can conclude as a general rule that 

international institutions should be assigned authority to interpret international human 

rights law. 

The general rule has an exception, however. Democratic states that protect 

basic freedoms of speech and assembly will promote and protect their own citizens' 

human rights better than undemocratic states. Moreover, free democratic states, by 

giving a voice to all citizens, can take advantage of local knowledge about particular 

htnnan rights problems and sohitions, and so are more likely than international 

institutions to interpret human rights law with a sensitivity to the human rights of all 

citizens and to the locally important human rights issues. Therefore, unlike other 

states, liberal democratic states should have the authority to interpret international 

human rights law as it applies within their borders. 

What principles should guide the interpretation of human rights law? The 

answer depends on whether we take a short- or long-term perspective. Currently, the 
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institutions of international law are relatively ineffective when compared to most 

domestic legal systems. While this remains the case, a principle allowing interpreters 

to use their judgment about moral human rights in interpreting human rights law can 

be justified on the basis of the contribution this would make to global deliberation 

about the proper understanding of moral human rights. As human rights law develops 

more effective, less voluntaristic institutions, this principle of interpretation should be 

phased out. 
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Chapter 1: Interpreting International Human Rights Law: Problems of Abstraction and 
Difference' 

The founding documents of the modem international human rights movement 

date to the end and immediate aftermath of World War 0.^ Subsequently, the 

codification of international human rights law has developed primarily through the 

proliferation of multilateral treaties. Most important among these are the International 

Covenant on Civil and Political Rights and the International Covenant on Social, 

Cultural and Economic Rights, both adopted in 1966, and which, together with the 

Universal Declaration, are often referred to as the "Universal Bill of Rights." These 

documents, along with a number of other multilateral treaties, contain the principles of 

international human rights law by which the signatory governments have agreed to be 

bound; these documents are sometimes referred to as "international legislation."^ 

The development of these treaties, and the large numbers of states that have 

ratified them, together represent a significant achievement of the human rights 

movement towards the development of an effective international legal system to 

monitor human rights. However, by itself, simply ratifying the treaties does not 

improve the human rights situation in the world, nor is it any more than a first (albeit 

' I thank Allen Buchanan, Tom Christiano, Suzi Devi, Cindy Holder, Avery Kolers, Dave Schmidtz, 
Rhonda Smith, Elizabeth Willott, and Mark Wunderlich for their extremely helpful comments on 
various earlier drafts of this paper. 1 am also grateful to Hilary Bok, whose pointed questions on an 
earlier draft contributed greatly to its subsequent inqirovement 

 ̂These are the Charter of the United Nations, adopted in 194S, and the Universal Declaration of Human 
Rights, adopted by the General Assembly of the in 1948. For an excellent compilation of human 
rights documents, see Frank Newman and David Weissbrodt, Selected Human Rights Instruments and 
Bibliography for Research on International Human Rights Law (Cincinatti: Anderson Publishing Co., 
1996). 
 ̂See Henry Steiner and Philip Alston (eds). International Human Rights in Context: Law, Politics, 

Morals 2E (Oxford: Oxford University Press, 2000), p. 104. 
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important) step in the establishment of an effective system of enforcement of 

international human rights law. The actual implementation of multilateral treaties 

requires states to promote and protect human rights norms internally, and it requires 

the establishment of intemational institutions for the oversight and enforcement of 

human rights law externally. 

Like all law, intemational human rights law must be interpreted in order to be 

implemented. However, in contrast to the large body of literature about interpreting 

domestic law and constitutions, little has been written in terms of developing a 

comprehensive theory of interpretation for human rights law. A theory of 

interpretation for human rights law is necessary to handle at least two distinct types of 

interpretive problems. First, it is often quite unclear how the rights asserted in human 

rights law should be understood, since they are stated very abstractly. This is the 

problem of abstraction. Consider the following questions: 

• Does the human right to life forbid abortion or the death penalty? 

• Does the human right to health care require the provision of public 

health services, and if so, which services, and under what conditions 

of access? 

• Does the human right against cruel and degrading punishment 

forbid solitary confinement? Does it forbid amputation? What about 

other corporal punishments? 



A theory of interpretation would suggest some approach to addressing these and other 

similar questions when they arise in the course of implementing human rights law. 

The second kind of problem that must be addressed by a theory of 

interpretation for human rights law are problems of difference. Since human rights are 

equally the rights of all persons, regardless of their situation or particular 

distinguishing features, it is often unclear how, or whether, human rights law can be 

applied in a way that takes morally relevant differences among persons or states 

seriously. For example, individuals face different threats to their human rights, while 

states face different human rights problems with different levels of resources available 

to them for addressing those problems. Can international human rights law, based as 

it is on the universalistic presimiptions of human rights doctrines, coherently 

accommodate these kinds of difference? For example, is it consistent with the 

universality of human rights to classify the rights of particular groups—for example, 

the rights of indigenous peoples, women or children—as human rights? Does the 

universality of human rights allow for any variation in what is expected by 

international human rights law fix»m agents in different circumstances—for example, 

rich as opposed to poor states? 

I explore these questions further in the rest of this paper. My main interest is 

in problems of abstraction. However, I spend much of this paper discussing various 

problems of difference, in order to separate them clearly from the problem of 

abstraction (to the extent that such separation is possible). My main contention about 

problems of difference is that international himian rights law should accommodate 
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morally relevant differences among people and states as much as is possible, and I 

suggest various strategies to achieve this. 

1. Distinguishing the problems 

We can distinguish among at least five different challenges to the project of 

applying international human rights law. First, human rights law is framed in very 

general, or abstract, terms, which may provide very little guidance in understanding 

how to apply human rights law to concrete cases. Let us call this the problem of 

abstract norms. Second, all states face constraints on their levels of resources, and 

different states have different levels of resources. This is a problem because it 

requires that we come to some understanding of how states' obligations are to be 

determined given resource constraints. We can dub this the problem of resource 

constraints. Third, the human rights challenges facing different countries are diverse 

enough to raise a practical challenge for any attempt to generate universally 

applicable, detemiinate specifications of the norms of human rights law. Let us call 

this the problem of diverse circumstances. Fourth, individual people, and different 

groups, are situated differently in ways that are relevant to fulfilling their human 

rights. Let us call this the problem of individual and group difference. Finally, 

different cultures may understand differently the goods specified by human rights law, 

and even human rights norms themselves. We may call this the problem of cultural 

relativism. 
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I am interested mainly in the first problem, the problem of abstract norms. The 

problem with the abstraction of the norms of international human rights law is that it is 

not obvious how those norms apply in concrete cases.'* This raises at least two 

practical problems in the implementation and enforcement of international human 

rights law. First, to the extent that the norms of international human rights law fail to 

specify in detail what they require in particular contexts, governments (the primary 

subjects of international human rights law) may be at a loss as to how to interpret and 

implement human rights law. Second, any efforts at establishing international 

institutions to monitor countries' compliance with human rights law must presume 

that fairly determinate standards exist forjudging the matter. 

These practical problems are rooted in the abstractness of rights. Rights in 

general, and human rights in particular, are often criticized for being too abstract to 

provide any guidance in particular situations. For example, Cass Sunstein observed 

that "rights, stated abstractedly, do not solve concrete cases. They are indeterminate 

until they are specified."^ While this is a general feature of all abstract rights 

discourse, for international human rights law, the problem is institutionalized—that is, 

it is not simply a problem of moral reasoning, but also a question of how to design the 

* For anention to this problem about norms generally, see Onora O'Neill, "Justice, Gender and 
International Boimdaries," in Martha Nussbaum and Amartya Sen (eds.). The Quality of Life (Oxford: 
Clarendon Press, 1993), and also her book. Towards Justice and Virtue (Cambridge: Cambridge 
University Press, 1996); Henry S. Richardson, "Specifying Nouns as a Way to Resolve Concrete 
Ethical Problems," Philosophy and Public Affairs. For attention to this problem as it affects our 
understanding of rights in particular, see Cass Sunstein, "Rights and Their Critics," 70 Notre Dame Law 
Review 727 (1995); Ronald Dworkin, Taking Rights Seriously, p. 192; Karl Klare, "Legal Theory and 
Democratic Reconstruction," 25 University of British Columbia Law Review 69 (1991). 
 ̂Cass Sunstein, "Rights and Their Critics," 70 f/otre Dame Law Review, 111 (1995) at 730. 



institutions of the international human rights legal system. International human rights 

law needs to incorporate a way to specify the abstract principles that form the core of 

its own treaties, so that it is clear what they require in the practical contexts of 

implementing and enforcing human rights law. 

My aim in this project as a whole is to defend a theory of interpretation for 

human rights law that can help solve these problems. A complete theory of 

interpretation for international human rights law must specify the entities who are 

authorized to specify human rights norms and what procedures they must follow; it 

would thus would provide guidelines for institutional design. 

In this chapter, however, I want to distinguish carefully among the five 

problems I outlined above. While they are all in some sense problems of 

interpretation, each is relevant to a theory of interpretation in different ways. It is the 

problem of abstraction that most clearly requires a theory of interpretation, since the 

other problems, as I will argue, can be accommodated by strategies that do not directly 

require interpretation in the sense required by the abstraction of legal human rights. A 

detailed consideration of each of these problems, and the various solutions to them, 

will help us sort out the issues and begin to construct a theory of interpretation for 

international human rights law. 

n. The problems of resource constraints and diverse circumstances 

I will address the problems of resource constraints and diverse circumstances 

in the same section, because in one sense they are two versions of the same problem: 



the level of resources available to a state is one of the variables in states' 

circumstances that a theory of interpretation must accommodate. Moreover, they both 

make a case for allowing latitude in determining the obligations of states under 

international human rights law, as I argue below in Section D. I begin the section with 

a detailed treatment of the problem of resource constraints, since an adequate 

treatment of that problem requires sorting out some basic issues about rights and 

obligations. 

A. Resource Constraints 

Any state's resources are limited, and states possess different levels of 

resources. This is significant because implementing human rights law costs money. 

Accordingly, goveniments must make decisions about how much of their resources 

they will spend on different rights. One implication of this fact is that countries 

should devote more resources to their most pressing human rights problems. But this 

general principle will not yield definitive answers about what avenues of human rights 

hnplementation coxmtries should pursue and in what order. Funding decisions will not 

only have to balance different human rights against one another, they will also have to 

set funding goals for human rights within the larger budget of the state, which includes 

expenditures for things such as defense and technological development. Just as 

different countries face different himian rights problems, they also face different 

economic, social, and political problems. Countries face their particular sets of 

problems with different levels of resources to spend on them. 



This fact raises a fundamental question about the nature of moral and legal 

human rights. When resource constraints interfere with a state's ability to protect 

human rights, what does that imply about the nature of the right itself? Joel Feinberg 

has argued that claims based on legitimate needs that cannot be met due to resource 

constraints are best considered rights in a '"manifesto sense'...in which a right need 

not be correlated with another's duty."^ Feinberg writes: 

Young orphans everywhere in the world need good upbringings, 

balanced diets, education, and technical training, but unfortunately 

there are many places where those goods are in such short supply 

that it is impossible to provide them for all who need them. If we 

persist in speaking of those needs as constituting rights and not 

merely claims, we are committed to the conception of a right which 

is an entitlement to some good, but not a valid claim against any 

particular individual, for in conditions of scarcity there may be no 

determinate individuals who can plausibly be said to have a duty to 

provide the missing goods to those in need. 

We might take this argiunent to imply that wherever legal human rights cannot be 

fulfilled because of resource constraints, the term "right" can be used only in this 

manifesto sense. This would distinguish these rights from "claim rights," which 

impute to an identifiable agent a particular duty toward the right-holder to provide the 

object of the right. I want to resist classifying rights in circumstances of limited 

* Joel Feinbeig, Social Philosophy {Bag t̂wood Cliffs, NJ: Prentice-Hall, 1973), p. 67. 
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resources as manifesto rights only. The reason is that we can attribute legal 

obligations to a state (again, focusing on states as the primary subjects of international 

human rights law) on the basis of rights even when it is beyond the state's capacities 

to actually provide the substance of the right itself. So, even if complete flilfilhnent of 

the human right to health care is unattainable for South AMca, nonetheless South 

Africa has obligations to its citizens based on this right. These obligations can be 

abstractly described as obligations to do what is necessary to make it possible to 

provide the full substantive content of the human right to health care. South Africa's 

goverrunent may not, for example, simply squander it's resources on pretty new 

offices for bureaucrats rather than improving the state's health care system. 

Consider an analogy. Say you owe me five dollars, which you said you would 

pay me today. Yesterday, however, you were robbed and you now do not have the 

five dollars to pay me. While I have a right to five dollars from you, you carmot fulfill 

that right. However, it would not be appropriate to say that my right to five dollars 

from you is now reduced to right in a merely manifesto sense, which is not correlated 

with any duty on your part. Rather, the content of your obligation to me has changed 

since you were robbed: before the robbery, your obligation was to pay me five dollars 

today, but since the robbery your obligation to me is to put yourself in a position to 

pay me five dollars as soon as is reasonably possible. If you spend your insurance 

reimbursement on a new stereo, and that leaves you again without the money to pay 

me back, then you have shirked your obligations based on my right that you pay me 

back. 
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This example has an element that we might think is lacking in the case of legal 

human rights. That is that you have promised to pay me five dollars, so the generation 

of the obligation here is not some natural or legal right of mine but a promise of yours, 

presumably freely made. However, even if this is a significant difference, it might not 

distinguish the hypothetical example all that much from human rights law, since 

treaties are the main source of obligations in human rights law, and treaties must be 

signed and ratified by individual states. Thus the promissory element is present to 

some extent in both cases. There may be circumstances under which states' 

representatives or governments feel coerced into ratifying human rights treaties, but 

then again there may be circumstances in which you feel coerced into repaying money 

that I lend to you. 

Some might argue that rights that carmot be fulfilled are not rights at all; this is 

what is meant by the claim that "there is no right without a remedy." This argument is 

made primarily about legal rights. Moral rights may exist even if they carmot be 

fulfilled; we generally think that women had the moral right to political participation 

even before they were granted the legal right to vote, even if before this there was 

nothing any particular individual could do to bring the legal right into being. 

However, we might think that a legal right without a remedy is simply self-

contradictory. If there are no legal consequences to failing to fiilfill obligations based 

on the legal rights of others, then it seems that those rights are rights in name only. 

They would have no teeth. 



This point is well taken; however, calling legal rights "claim rights" even when 

their substantive content cannot be fulfilled does not commit us to the existence of 

legal rights without remedies. The intemational community should visit upon states 

that violate their legal obligations under human rights law whatever sanctions it has 

available and are appropriate; however, we need not classify states whose resource 

limitations prevent them firom providing the full content of some rights as violators. 

Rather, the intemational community should take resource constraints into account 

when identifying violators. I say more about how this can be accomplished in Section 

C below. 

B. Diverse circumstances 

Two features of countries' particular situations are particularly salient in 

understanding the extent of the problem of diverse circumstances. First, not all 

countries have the same human rights problems. The human right to health care will 

in some countries require the elimination of parasites and polluted drinking water; in 

other countries, roads are desperately needed so that rural areas have access to health 

services. A comparable variety of problems exists regarding civil and political rights 

as well. The variety of human rights challenges faced by different countries arises in 

part fix)m the different historical experiences of those countries. For example, despite 

its increasingly effective commitment to promoting other human rights, Viet Nam's 

single-party Communist government insists upon reserving for itself the right to 



censor political speech.^ The United States has a long history of institutionalized 

racism, from the legal slave trade through legal segregation. It is not surprising that 

the United States' human rights challenges reflect its history, just as it is not surprising 

that Viet Nam's human rights challenges reflect its history. Attention to the wide 

variety of problems facing different countries forces us to realize that countries must 

follow very different paths to achieve the enjoyment of human rights within their 

borders. 

Second, existing institutions vary widely in their capacity to cope with 

particular human rights problems. For instance, if a state has recently made a transition 

from a totalitarian regime to a more open society, offlcials will have to be re-trained 

and institutional values consistent with the promotion of human rights will have to be 

established. Jeremy McBride has pointed out the wide variety of institutional reforms 

that might be called for in the process of implementing civil and political human 

rights: 

While a process of adaptation may be sufficient for many 

institutions that already exist, notably the police and the courts, 

others will need to be substantially recast, and entirely new ones will 

also have to be created. Amongst the latter may well be the 

establishment of inspectorates to visit places of detention, bodies to 

deal with grievances such as ombudsmen and human rights 

 ̂See Human Rights in Developing Countries, Hugo Stokke, Astri Sunhike, and Ame Tostensen, eds., 
(The Hague: KluwerLaw International, 1997), pp. 321-375. 



commissions and constitutional courts to review the compatibility of 

legislation with human rights guarantees, as well as the various 

agencies that may be required to deliver social, economic, and 

cultural rights.® 

This point is important primarily because a state's existing institutions form the 

benchmark that determines the amount of institutional reform that is required for that 

state to implement human rights effectively. This means that how much and what sort 

of institutional reform is necessary will vary from state to state. Moreover, the degree 

to which institutional reform is possible in a state will depend in part on how much 

money the state can dedicate to these efforts. In that regard, the point that some 

countries face institutional obstacles to the effective implementation of human rights is 

simply a special instance of the general point that countries are constrained in their 

implementation of human rights by the level of resources at their disposal. 

C. Specification with latitude 

As a response to the problems of diverse circumstances and resource 

constraints, we might specify the norms of intemational human rights law, but allow 

latitude in the implementation of those norms to account for the differences among 

states. Thus, we might specify a list of services that are to be considered sufficient for 

' Jeremy McBride, "Reservations and the Capacity to Implement Himian Rights Treaties," in JP. 
Gardner (ed.). Human Rights as General Norms and a State's Right to Opt Out: Reservations and 
Objections to Human Rights Conventions (London: The British Institute of International and 
Comparative Law, 1997), p. 131-2. 



compliance with the human right to health care, and accommodate states' differences 

by allowing them to pursue compliance within the constraints imposed by their 

available resources and existing institutions, and to address their most serious health 

problems first.' For example, international human rights bodies might determine that 

the human right to health care demands the provision of a specific list of services, and 

at the same time require the relevant monitoring and enforcement bodies to make it 

their policy to hold states responsible only for providing those services to the extent 

deemed possible given their resources and existing problems and institutions. In this 

way, a universalistic specification of human rights norms can be made compatible 

with a context-sensitive monitoring and enforcement process. We can call this 

"specification with latitude." 

Regarding some rights, the international community has gone some way 

toward allowing latitude in their implementation while insisting upon their 

universalistic specification. For example. Article 2 of the International Covenant on 

Economic, Social and Cultural Rights, contains the following paragraph: "Each State 

Party to the present Covenant undertakes to take steps, individually and through 

international assistance and co-operation, especially economic and technical, to the 

maximum of its available resources, with a view to achieving progressively the full 

realization of the rights recognized in the present Covenant by all appropriate means. 

' This addresses three out of the four diverse circumstances outlined earlier state-specific human rights 
challenges; different levels of resources; and existing institutions. 1 address the problem of cultural 
variation of norms below in the section on Cultural Relativisia 



including particularly the adoption of legislative measures."'" Other international 

human rights documents contain similar provisions." While this is a reasonable 

attitude to take towards the implementation of the far-reaching and comprehensive 

requirements in international human rights law, it should be noted that this kind of 

solution to the problem of diverse circumstances must assume that one of two things is 

available: either a particular understanding of the requirements of intemational human 

rights law; or some method of arriving at a particular understanding of those 

requirements. In the example used earlier, the human right to health care was 

specified as requiring a certain list of services, while the relevant enforcement 

agencies made it a policy to hold states responsible only for providing those services 

to the extent possible given their resources and existing problems and institutions. 

But, obviously, the first step in this strategy is to determine a concrete account of the 

requirements of the legal human right to health care. Without this step, it would be 

unclear what would count as giving states latitude. 

Therefore, the solution (to the problem of diverse circumstances) of leaving 

latitude for differential implementation is unavailable until the problem of the norm's 

abstraction has been addressed. In this way, the problem of abstract norms is more 

basic than the problem of diverse circumstances. 

Intemational Covenant on Economic, Social and Cultural Rights, GA. res.2200A (XXI), 21 U.N. 
GAOR Supp. (No. 16) at 49, UJ«r. Doc. A/6316 (1966). 
" For example, the Organization of American States adopted in 1988 an Additional Protocol to the 
American Convention on Human Rights in the Area of Economic, Social and Cultural Rights, requiring 
States Parties to attempt to achieve those rights progressively, "to the extent allowed by their available 
resources, and taking into account their degree of development" See Intemational Human Rights in 
Context: Law. Politics, Morals (2°  ̂Edition), Henry Steiner and Philip Alston, eds., (Oxford: Oxford 
University Press, 2000), p. 870-1. 
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D. Defending specification with latitude 

I suggested in the previous section that specification with latitude might be a 

reasonable solution to the problem of diverse circumstances. The idea is that the 

obligations of goveniments under international human rights law should be tailored to 

their particular circumstances. In this section I want to examine that claim further, 

suggest a line of defense for it, and consider a possible objection. 

Here is the basic argument: 

1: Individual governments are responsible under international 

human rights law for achieving human rights in their countries. 

2: Individual governments face different human rights problems, 

with different levels of resources. 

3: Governments should not be assigned under international human 

rights law any obligations it is reasonably thought to be impossible 

for them to fulfill. 

4. Governments should not be assigned under international human 

rights law any obligations which, when fulfilled, fail to address their 

most serious human rights issues (roughly) in the order of their 

priority and urgency. 

Therefore, 5: International human rights law should assign different 

obligations to different goverrmients, as is appropriate for their 

particular circimistances. 



I will take it that premises 1 and 2 are not, at this point, controversial. 

Regarding premise 3, it seems reasonable that governments should not be assigned 

legal obligations which are physically or logically impossible for them to fulfill. This 

requires merely the assumption that agents should not be held legally responsible for 

doing physically or logically impossible things. In that sense, premise 3 is hardly 

controversial. The main difficulty lies in deciding what is reasonably possible for a 

particular government. This is admittedly a vague standard. However, with 

justifiable assumptions about the costs of adjusting institutions, providing services, 

and performing the other duties required by human rights law, and a realistic 

assessment of the resources of a particular government, the capabilities of 

governments regarding the provision of human rights should be assessable within an 

acceptable margin of error. 

The strongest support for premise 4 is a defense of a teleological view of 

human rights law. If the goal of international human rights law is the global 

promotion and protection of moral human rights (as I shall argue in Chapter 2), then 

any implementation of the law which fails to address the most serious htmian rt^rts 

problems in order of their seriousness is defective compared with one that does. To 

the extent that a teleological view of human rights law is plausible, allowing latitude in 

the enforcement of intemational human rights law is a justifiable approach to the 

problem of diverse circumstances. 

One might object that allowing variation in the enforcement of human rights 

law contradicts the universality of human rights norms. There are two ways to 



understand this objection. It could be taken to mean that assigning different 

obligations to different states implicitly assumes that citizens of poorer countries are 

entitled to less than citizens of richer countries. Indeed, one might get this impression 

from some writers. Consider the following claim: "The right to basic health care is 

society specific, defined in relationship to the level and type of resources available. In 

an affluent industrialized society, like our own, resources are sufficient to provide 

more than a minimal level of care."'" This comment might be taken to indicate that 

citizens in poorer countries literally do not have the same human rights as citizens in 

richer countries have. However, if human rights norms are defined clearly and 

specifically at a universal level, but progressive realization is allowed and latitude is 

given to different states in terms of how they are expected to achieve human rights, 

then it is not implied that citizens of poorer countries literally have different rights 

dian citizens of rich countries. Rather, this way of justifying latitude in enforcement 

clearly expresses the view that all people are entitled to the same things (at some 

appropriately general level of description), but concedes that circumstances conspire 

to make it more difficult to procure the full complement of entitlements for people in 

poorer states. On this view, allowing latitude in enforcement of the law of human 

rights is an appropriate way to address those circumstances, not an indication that 

citizens of poor countries have limited rights. 

Audrey Chapman (ed.). Health Care Rrform: A Human Rights Approach (Washington DC; 
Georgetown University Press, 1994), p. 13. 
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The other way of understanding the objection could be articulated as follows; 

It is part of the definition of human rights that they are the rights of all human beings; 

it follows that human rights should entitle all human beings to the same substantive 

things. To the extent that the system of enforcement for international human rights 

law allows different governments to provide people with different substantive things, 

the people getting less are being treated unjustly. For example, one might argue that if 

the United States (for example) is obliged to provide extensive health care for its 

citizens, but South Africa (for example) is not, then some of the intended beneficiaries 

of human rights law, namely ordinary citizens, are cheated of their rightful 

entitlements by the human rights system just because they happen to live in a country 

with few available resources. This way of understanding the objection essentially 

questions the justification of assigning to individual governments, rather than the 

international community, the primary responsibility for achieving and upholding 

human rights law. This view assumes that because human rights are universalistic, the 

obligation to achieve and uphold them should not stop at national boundaries, but 

rather should accruc to the international community. 

I am sympathetic to this view; however, I wish to treat the current assignment 

of obligations under international human rights law as a fixed point in this analysis. 

The main reason for accepting this assignment of obligations is that change in this 

regard is extremely unlikely any time soon, given current international institutions. 

There is no international authority currently capable (or likely soon to be capable) of 

assessing and collecting taxes from all coimtries and redistributing the tax revenues to 



poorer countries for the purposes of human rights achievement. The case is the same 

for other intemational redistributive schemes. Given this fact, I am interested in 

conducting an analysis of human rights law and its institutions that is closer to 

nonideal theory—understood as the project of improving current institutions from a 

human rights perspective—than the project of designing global redistributive 

institutions. In short, I wish to recognize the strength of this objection, and yet 

maintain that spelling out its institutional implications would be a different project 

than the one I am interested in pursuing. 

in. The problem of individual and group difference 

Rape is a violent crime that is gendered: its perpetrators are nearly all men, and 

its victims are nearly ail women. There are many problems of violence and 

discrimination that are similar in that the victims are disproportionately members of a 

particular group of people. This raises a problem for intemational human rights law: 

The universality of human rights must somehow be made to take into account the 

vuteerabilities of particular groups. 

A related phenomenon is that individuals have different needs that are relevant 

to their human rights. For example, individuals have different nutritional and health 

needs, so in theory what is required by the human rights to health and nutrition may be 

different from person to person. Here, the universality of human rights must be made 

compatible with the vulnerabilities and different needs of particular individuals. 



30 

Human rights law has been criticized for failing to recognize the particular 

features of individuals and groups that may be relevant to fulfilling their human rights. 

Feminists, for example, have argued that international human rights law has 

systematically failed to take women seriously as the holders of human rights, by 

failing to explicitly address violence and discrimination against women as human 

rights violations.'^ To address such criticisms, international human rights law needs 

some way of applying universally applicable principles to individuals in a way that 

takes account of rather than ignores their distinct and morally relevant features. 

A. Flexible specification 

It may be possible to address problems raised by the particular circumstances 

of individuals or groups by specifying the requirements of human rights using flexible 

descriptions. For example, the right to adequate nutrition might be specified as the 

right to two thousand appropriately nutritious calories per day for each person. Or, 

even more flexibly, it might be construed as the right to have, each day, the number of 

appropriately nutritious calories for one's body type, as determined by some 

designated medical authority. This is an example of a specified but flexible norm: the 

content of the right will vary from person to person, but there will be no difficulty in 

"The result is that the gendered hierarchy of human rights orthodoxy remains intacL Where the 
experience of women and men is commensurable, women are granted access to human rights in the 
same way as men. But fetnale-specific violations, which often result from gendered social practices and 
institutions, remain outside the heavily policed human rights heartland.... The effect is to confine the 
transformative challenges of the global canq)aign against gendered violence to a single issue that is 
firmly positioned outside the human rights mainstream." Otto, "A Post-Beijing Reflection on the 
Limitations and Potential of Human Rights Discourse for Women", in K. Askin and D. Koenig (eds.). 
Women and International Hitman Rights Law (VoL 1, 1999) at 115. 
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ascertaining whether any particular person's right to adequate nutrition is being met. 

We can call this "flexible specification." 

In principle, the right to housing, medical care, and social services, for 

example, could all be flexibly specified. Just as individuals have different nutritional 

needs, they also have different medical and social needs. Moreover, what qualifies as 

adequate housing will be regionally sensitive. Flexible specification for these rights 

would help to address various differences in what a particular human rights norm 

might require for different individuals or in different regions. 

It is theoretically possible that human rights could be flexibly specified to 

accommodate differences in levels of resources and existing problems among states. 

(This would be an alternative to addressing states' particular circumstances by 

allowing latitude in the implementation and enforcement of human rights law.) A 

flexible specification of the human right to health care to address resource limitations 

might require the provision of those services appropriate to a particular state's existing 

problems and institutions, and achievable given the state's available resources. Such a 

specification might read as follows: "Everyone has the ri^ to those health care 

services whose provision is both possible given the resource constraints of the state 

and consistent with meeting the health care needs of the state's population as a 

whole." This strategy, however, is less appealing as a method of addressing the 

problems of limited resources and particular circumstances than the strategy of 

allowing latitude in the implementation and enforcement of human rights law. The 

reason is that flexible specification regarding resources and particular circimistances 



avoids specifying the human right to health care at a universal level in any detail. As a 

result, it brings us no closer to an understanding of the content of the right. In other 

words, this strategy gains flexibility at the cost of specificity. In this way it differs 

from the flexible specification of the right to nutrition, for example, which combined 

both fairly concrete specificity and universal applicability. It also differs from 

specification with latitude, which does not simply circumvent the problem of defining 

the human right to health care. 

In closing this section, we should note that it is possible to combine flexible 

specification and specification with latitude, to accommodate a variety of diverse 

circumstances. For example, the human right to adequate nutrition might be flexibly 

specified along the lines sketched above, and the relevant monitoring and enforcement 

bodies might adopt a policy that allows latitude in the implementation of the flexibly 

specified norm. On this approach, it would be fairly easy to tell whether a particular 

state were meeting its obligations regarding die right to adequate nutrition, but the 

human rights legal system might allow a state to fall short in this regard in the short 

term as part of a longer-term strategy for implementing all human rights legal 

requirements. This is another way of retaining the universal applicability of the nomis 

of international human rights law while accommodating difference in its 

implementation. 

IV. Two kinds of specification 



Neither specification with latitude nor flexible specification, nor the two 

together, can solve all the specification problems that arise regarding some human 

rights norms. Consider the human right to life, or the human right against cruel 

punishment. These rights are controversial in the sense that it is unclear whether the 

human right against cruel punishment prohibits solitary confinement, or whether the 

human right to life prohibits abortion. These controversies are not the result of diverse 

circumstances; they are the result of the difficulty of deriving concrete direction from 

abstract norms. 

This point suggests that we should distinguish between two different kinds of 

specification. One is necessary when the content of the abstract norm is unclear or 

controversial, as regarding the scope and limits of the right to life; this is a paradigm 

case of the problem of abstract norms. In such cases, what is necessary is a 

specification of the content of the legal right. We can call this norm-defining 

specification. The other is necessary when the content of the norm is clear, but where 

determinate standards still need to be set for purposes of guiding the implementation 

and enfbrcement of the legal right. We can call this operationalizing specification. 

Both specification with latitude and flexible specification are examples of 

operationalizing specification: when the content of a norm is clear, they provide some 

fiulher guidance for implementing and enforcing the legal right. 

As we noticed earlier, the human rights to life and against cruel punishment 

seem to require norm-defining specification, while the human right to adequate 

nutrition seemed only in need of operationalizing specification. From these examples. 



it might seem as if civil and political rights need only norm-defining specification, 

while social and economic rights need only operationalizing specification.''* However, 

it is important to see that the two kinds of specification cannot be distinguished as 

applying uniquely to one of these distinct categories of rights; rather, rights in both 

categories may require either or both kinds of specification. 

Social and economic rights need norm definition. Our earlier discussion of the 

human right to health care established this. But let us also consider the human right to 

adequate nutrition. It is initially plausible that the right to adequate nutrition needs 

only operationalizing specification because the content of the right to adequate 

nutrition seems fairly straightforward, given the obvious connection between nutrition 

and good health. However, questions can arise regarding how we interpret the content 

of even such a relatively straightforward norm. The right to adequate nutrition, like 

the right to health care, can be understood more or less demandingly. A less-

demanding understanding of this right might take it to be a right to nutrition adequate 

to avoid starvation, scurvy, protein and vitamin A deficiencies, and the like. A more-

demanding understanding of this right might take it to be a right to the full range of 

health benefits that can be derived from one's diet, such as cancer prevention and fiill 

height development. It is only assuming that the question of the demandingness of the 

right to adequate nutrition is settled that we can justify any particular operationalized 

specification of this right. So, even the flexible specification of the right to adequate 

CivQ and political rights address such issues as free speech, firee association, and the right to vote. 
Social, cultiual and economic rights address such issues as health care, housing, and rights to adequate 
wages and working conditions. 



nutrition that relied on medical authority cannot circumvent the problem of norm-

definition, for how the medical authority determines nutritional requu-ements for 

different people (e.g., men, women, children) will depend on how the authority 

understands her task. Thus, a successful operationalizing specification must be 

preceded by a successful norm-defining specification. And there is nothing about the 

nature of social and economic rights that obviates the need for norm-defining 

specification. As another example besides the right to adequate nutrition, our earlier 

discussion showed that the human right to health care is a social/economic right which 

requures norm-defining specification. 

Civil and political rights need operationalizing specification One might 

suppose that, for civil and political rights, defining the norms should be sufficient for 

directing their implementation and enforcement. The human right to life is a good 

example. Once it is clear what the limits of this right are—whether, for example, it 

permits abortion or the death penalty—it seems that we know what we need to know 

in order to implement and enforce it. This is partly because the particular 

circumstances of states do not affect our understanding of what is required by the 

human right to life in the way that they affect our expectations of how much health 

care they will be able to provide. It is also partly because the right to life seems too 

serious to allow its progressive, as opposed to immediate, realization. If abortion or 

the death penalty are human rights abuses, they should cease, regardless of the 

resources available to states currently condoning those practices, or their other 

circumstances. 
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However, not all civil and political rights are like the human right to life in 

these respects. One reason is that the issue of limited public resources arises for many 

civil and political rights just as much as it does for social and economic rights.'^ The 

implementation and enforcement of civil and political rights cost money, so the ability 

of states to implement them may be hampered by limited resources. As Jeremy 

McBride has pointed out: "The need for expenditure is clearly evident in rights such as 

that to a fair hearing before an independent and impartial court; funds will be required 

not only for the buildings and personnel which constitute a court system but also for 

the provision of legal aid and interpreters where these are required."'^ Further, it is 

difGcult to disagree with the Human Rights Committee's findings that the prohibition 

of torture entails positive obligations to supervise the treatment of prisoners and 

establish complaint procedures.'^ This kind of institutional change may take time. 

For these reasons, some operationalization of civil and political rights may be 

necessary to define precisely the obligations of particular states in fulfilling these 

rights. In fact, if institutional change is required in some country for ensuring the 

protection of the right to life, then some flexibihtyor latitude forthat cotmtry might be 

appropriate in the operationalization of even the right to life. 

Civil and political rights need norm-defining specification. The fact that civil 

and political rights need norm-defining interpretation may need further support, for 

For extended treatment of this point, see Stephen Hohnes and Cass R. Sunstein, The Cost of Rights: 
Why Liberty Depends on Taxes (New York: W. W. Norton, 1999). 
'® McBride, p. 128. 
'^McBride, p. 128-9. 



many people are accustomed to thinking of social and economic rights as open-ended, 

in contrast to the well-defined norms involved with civil and political rights.'^ 

However, this view of the contrast between the two sets of rights is mistaken. Some 

civil and political rights are as abstractly formulated as any economic and social 

rights. Consider the human right against torture. Article 7 of the International 

Covenant on Civil and Political Rights (ICCPR) contains the following sentence: "No 

one shall be subjected to torture or to cruel, inhuman or degrading treatment or 

punishment." In order to enforce Article 7, the UN Human Rights Conunittee 

(charged with hearing countries' reports about their implementation of civil and 

political rights at home) must have some sort of standard for evaluating whether a 

punishment is cruel, or inhuman, or degrading. The need for such a standard has 

become apparent in the course of a disagreement between the Committee and the 

govenunent of Iran. The disagreement centers around the fact that the Islamic Penal 

Code of Iran requires punishments such as flogging, stoning to death, and mutilation 

for certain crimes. For instance, the required punishment for a first time conviction of 

theft is the removal of the four fingers of the right hand, leaving oirfy the palm and 

thumb; while the punishment for drinking alcohol is eighty lashes." Members of the 

UN Human Rights Committee thought that this type of punishment violates Article 7, 

and alerted Iran's representative before that Committee of their opinion. Iran's reply 

" David Kelley, A Life of One's Own: Individual Rights and the Welfare State (1998), p. I. See also 
Maurice Cranston, ^at are Human Rights? (New York: Taplinger Publishing, 1973), p. 66. 
" Amnesty Intemational, Iran: Violations of Human Rights: Documents Sent by amnesty International 
to the Government of the Islamic Republic of Iran 45-48,56-60, AI Index: MDE 1309087 (1987), 
reproduced in Frank Newman and David Weissbrodt, International Human Rights: Law, Policy, and 
Process 2E (Cincinnati, Ohio: Anderson Publishing Co., 1996), pp. 131-4. 



to the Committee included the reassurance that a new law was now in place to ensure 

compliance with Article 7. The new law decreed that any Iranian state official found 

guilty of illegal mistreatment would be punished with one of a range of options which 

included "74 lashes."^° What are we to make of Iran's reassurance, which so blatantly 

misses the point of the committee's concerns? On one possible reading, Iranians do 

not see flogging and disfigurement as cruel or inhuman punishment, or mistreatment. 

If this is the view of the Iranians, then this case reflects the disagreement between Iran 

and the Human Rights Committee about the practical implications of the human right 

against torture. What is needed to resolve this disagreement is some way of further 

specifying the content of the human right in question that moves beyond simple 

assertion. Some method is needed for defining the content of the right against torture 

and cruel punishment so that, contrary to the assertions of the Iranian representative, it 

clearly includes a right against flogging and amputations. For that matter, the content 

of that right must be defined so that it is clear whether it includes a right against 

solitary confinement or the death penalty, which are both used in the United States. 

V. The problem of cultural relativism 

Cultural relativism begins with the observation that moral beliefs are (at least 

in part) dependent upon culture, in the sense that people's moral beliefs are inevitably 

^ Human Rights Committee, Consideration of Reports Submitted by Countries Parties Under Article 40 
of the Covenant: Second Periodic Reports of Countries Parties Due in 1983. Addendum Islamic 
Republic of Iran at 1-2,18-19, U.N. Doc. CCPR/C/28/Add.l5 (1992). Reprinted in Newman and 
Weissbrodt, p. 139 (supra n. 19). 



either constructed or influenced by their particular cultural backgrounds. Cultural 

relativist positions are often divided into two categories, normative and descriptive. 

According to normative cultural relativism, the fact that people's moral beliefs are 

culture-dependent precludes the possibility that any universal or cross-cultural moral 

standards exist. Descriptive cultural relativism, on the other hand, notes the wide 

variety of moral beliefs that exist in the world, but does not draw the further 

conclusion that no universal moral standards are possible. 

What does cultural relativism have to do with specification of international 

human rights law? Normative cultural relativism challenges the whole project of 

international human rights law, since the latter is based on universal moral standards 

and normative cultural relativism denies that such standards exist. Since I am 

interested in cultural relativism as a problem for the specification of international 

human rights law, not as a skeptical argiunent about human rights in general, I will set 

aside the topic of normative cultural relativism, while noting that it is an important 

topic for defenders of international human rights law to address. 

We are left to explain the relevance of descriptive cultural relativism to the 

specification of international human rights law. One question is whether the different 

moral beliefs of different cultures raise primarily problems of norm-definition or 

problems of operationalization. Some cultural differences seem to be adequately 

accommodated by leaving room for variable operationalization of well-defined norms. 

For example, the Universal Declaration asserts that "Men and women of full age" 

have the right to marry, to equal rights in marriage, and the right that they must 



consent to their marriage. It seems unobjectionable for the precise terms of the 

marriage contract to be specified differently for different countries depending on the 

traditions of marriage, within the limits set by the Universal Declaration. We can 

understand this as a kind of flexible specification; the right to marry is a right to the 

cultiu^ly specific understanding of marriage, subject to the constraints defined at the 

universal level. Moreover, specification with latitude may be called for if certain 

cultural traditions make it more difficult to improve the human rights situation in a 

particular country. A country with a large indigenous population, for example, will 

probably find it difficult to change human-rights-violating practices within that 

population. Such a situation calls for creative problem-solving, and is not likely to be 

resolved quickly. Because I discussed operationalizing specification earlier, and made 

a case for the permissibility of specification with latitude, I will leave aside issues of 

culture that require variation in operationalizing specification, and turn to the question 

of cultural relativism and norm-definition. 

How are universal human rights norms to be defined when the moral values 

associated with those norms are understood differently throu^otit the world? This is 

a problem of norm-definition, raised by cultural variation in values. There are at least 

three distinct arguments supporting the claim that descriptive cultural relativism is 

relevant to how the norms of intemational human rights law should be defined. I 

discuss these in the next three sections. 

A. Universalism about morality is an exclusively western value 



First, some maintain that universalism about morality is itself exclusively a 

western value.^' The implication of this is that, to the extent that international human 

rights law is based upon the premise that some moral values are universal, it is to that 

extent an unjustified institution. Notice that this argument relies only the observation 

that values vary across cultures. It cannot assume that there are no cross-cultural 

values, for that would be a form of normative cultural relativism, which we have 

already set aside. Here we want to consider the significance of the observation that 

universalism about value is itself only a western value, understood as a descriptive 

claim. 

There are two ways to spell out this challenge to international human rights 

law. First, one might take the fact that universalism about morality is exclusively a 

western value to indicate that it is suspect as a concept (i.e., that morality is not in fact 

universalistic); or, second, one might take it to imply that non-westera cultures have 

some reason to reject any actions or institutions grounded on the premise of moral 

universalism as imperialistic. 

In response to the first claim, it is important to see that the parochial origins of 

the claim that morality is inherently universalistic does not provide a reason for 

thinking that the claim is false. Other arguments must be mustered that directly attack 

the truth of the claim. Without such arguments, the bare fact (if it is a fact) that the 

concept of morality as universalistic originated in western cultures does not itself 

"The West needs its myths; missionary zeal to whip the heathen along the path of righteousness and 
remake the world in its own image is deeply ingrained in Western (especially American) political 
culture." Bilhari Kusikan, Asia's Different Standard, 92 Foreign Policy 24 (1993). 



undermine the concept. Moreover, providing such arguments would take us outside 

our current discussion of cultural relativism. 

However, one might still raise the objection that, while it may be true that 

morality is inherently universalistic, it is illegitimate for the west to impose a 

universalistic scheme of human rights law on a world that largely rejects the existence 

of universal moral norms. We can represent this argument with the following schema: 

1. Most people in the world reject universalistic moral norms. 

2. No system of law can be legitimate if it is based on moral claims 

that most people who are to live under that system reject. 

3. International human rights law is based on universal moral norms. 

4. Therefore, intemational human rights law is illegitimate. 

Two compelling lines of response to this argument are available. First, it is not 

at all clear that the nonwestem world rejects the existence of universal moral norms, 

and the legitimacy of an intemational human rights law based on such norms. Many 

countries, representing a wide variety of cultural influences, have signed the UN 

Charter and the international human rights treaties, which assert the existence and 

moral importance of universal human rights. For example, as of March, 2000, 188 

states had ratified the UN Charter, 144 states had ratified the Intemational Convention 

on Civil and Political Rights, and 142 states had ratified the Intemational Covenant on 

Economic, Social and Cultural Rights.^ While this could be explained as a response 

^ Heniy Steiner and Philip Alston, Intemational Human Rights in Context: Law, Politics, Morals (2E) 
(New York: Oxford University Press, 2000), Annex on Citations, pp. 1467-8. 



to political pressure by western countries, the extremely large number of ratifiers of 

major human rights treaties suggests otherwise. Moreover, individuals and civic 

organizations from many different cultures have explicit human rights agendas, 

complete with their universalistic commitments. These individuals and civic groups 

are not subject to the same international political pressures to endorse human rights 

agenda as their governments are. Indeed, these groups often assert their loyalty to 

human rights ideals at their own peril, opening themselves up to persecution by their 

own governments who oppose international human rights regimes. One striking 

example is the Revolutionary Association of the Women of Afghanistan (RAWA), 

self-described as "an independent political organization of Afghan women fighting for 

human rights and for social justice in Afghanistan."^^ By demanding human rights for 

women in Afghanistan, RAWA is challenging the authority of the Taliban, which puts 

them at great risk. Groups like RAWA belie both the assertion that universalism about 

morality is a doctrine only congenial to westerners, and also the claim that non-

western endorsement of moral human rights and human rights law is entirely 

explainable by reference to international political pressure on weaker states. 

The other line of response to the argument is to challenge the second premise, 

which asserts that disagreement about the moral values that justify a system of law is 

sxifiBcient to render illegitimate the establishment of that system of law. However, this 

should not be simply assumed. There are many different accounts of the legitimacy of 

law. For present purposes, we can divide them up into two categories: those that 

^ See their website: http://www2.rawa.org/index.htinl 



require agreement for legitimacy, and those that do not. According to the latter sort of 

theory, obviously, premise 2 above is false. But even those theories of legitimacy that 

require agreement do not clearly endorse premise 2. One reason is that actual 

agreement on the moral values underlying a system of law may be misguided; 

presumably, if all Germans agreed with Hitler, that would not have made Nazi law 

under Hitler more legitimate. A much more convincing (and common) approach to 

agreement and legitimacy is to harness legitimacy to some kind of account of what 

people under a system of law could agree to, given certain idealizing conditions. A 

system of international human rights law, insofar as it is based on the premise that the 

interests of all persons matters equally, is as likely as anything is to appeal to all 

persons under idealizing conditions. 

This line of argument may be problematic; it relies on a kind of Kantian notion 

of legitimacy and universalizability, which presumably the proponent of the argument 

under consideration would reject as standards of morality. But unless the proponent 

wants to shift from a descriptive cultural relativism to a normative cultural relativism, 

she may not ban from our argument any appeals te universal moral norms or concepts 

of universalizability in moral reasoning. 

I conclude that the observation that universalistic ethics originated in western 

culture, when understood as a claim of descriptive cultural relativism, does not force 

us to give up on the possibility diat international human rights law might be 

legitimate. 



45 

B. Specification in local terms 

Some have argued that human rights law must be specified in terms that are 

internal to particular cultural views, or risk being rejected altogether by societies that 

find them alien. This argument assumes that the norms of intemational human rights 

law must be articulated in terms of local cultures in order for them to elicit any kind of 

allegiance within those cultures.""* 

If understood as a problem for norm-definition, the problem of local 

terminology would need to assume that the norms of intemational human rights law 

cannot legitimately be defined in any way that cannot be expressed in the terminology 

of some communities. This could be understood in two ways. First, it might mean 

that, if a norm caimot be expressed in the terminology of all existing linguistic groups, 

then it is not a legitimate human rights legal norm at all. Second, it could mean that, if 

a norai cannot be expressed in the terminology of some existing linguistic groups, then 

it cannot legitimately bind those groups, but it can bind those groups for whom the 

norm can be expressed in local terminology. I do not know what the justification 

would be for either of these clanns. 

Rather than presenting a problem of norm-definition, this is best viewed as a 

concern about the stability of intemational human rights law in particular 

communities. The concem for the stability of law presixmably arises independently of 

concerns about the interpretation of legal norms. Seen in this light, this problem 

Abdullah Ahmed An-na'im, Human Rights in the Muslim World, 3 Harvard Human Rights Journal 
13 (1990). 



actually seems like an operationalizing problem. That is, it arises when the norm is 

specified in some internationally applicable way, but the articulation of the norm at the 

international level somehow sounds foreign or offensive to certain groups. We may 

need a new category of operationalizing specification here; call it presentational 

operationalization}^ Understood as an operationalization problem, the problem of 

terminology assumes that the basic content of the right is clear, and that local 

terminology must be found to express that content in order to secure the stabiUty of 

international human rights law in a particular community. 

C. Norm-construction and interpretation 

Others have argued that divergent views about the moral norms relevant to 

international human rights law should be taken into consideration in constructing and 

specifying intemational human rights law. This argument proceeds from the 

observation that the development of intemational human rights law is a political 

process, deeply influenced by the particular views of the participants. As an ofBcial 

from Singapore noted, "[TJhe nnplementation, interpretation, and elaboration of the 

international law on human rights is unavoidably political. It must reflect changing 

global power structures and political circumstances."^® As a result, there is no 

guarantee that the content of human rights law will not be biased towards the 

particular views of those people who participated in constructing human rights legal 

^ I am indebted to Allen Buchanan for this label. 
^ See Bilhaii Kusikan, "Asia's DifTerent Standard," 92 Foreign Policy 24 (1993). 
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documents. More broadly, if some countries were not represented in the construction 

of human rights legal documents, then their distinctive cultural perspectives might not 

be accommodated by the texts of those documents. As another scholar noted, "Most 

African and Asian countries did not participate in the formulation of the Universal 

Declaration of Human Rights because, as victims of colonization, they were not 

members of the United Nations. When they did participate in the formulation of 

subsequent instruments, they did so on the basis of an established framework and 

philosophical assumptions adopted in their absence."^^ 

Consider an example. If the Human Rights Committee contained no members 

from Iran, then it might be easier for the Committee as a whole simply to beg the 

question against the franian assertion that amputation of a thiefs right thumb does not 

violate the right against cruel punishment. This example assumes that individuals are 

likely to be bound by their particular moral and metaphysical commitments in their 

reasoning. If they are members of an authoritative body like the Human Rights 

Committee, then their reasoning is taken by the system to be authoritative in questions 

of interpretation of human rights law. For this reason, the participation of 

representatives of different cultures with different views on the requirements of himian 

rights is important. This is an argument for increasing the participatory quality of both 

the construction of international human rights law and its interpretation. 

" Abdullah Ahmed An-na'im, "Human Rights in the Muslim World", 3 Harvard Human Rights 
Journal 13 (1990). 



This argument can be understood in two ways. On one understanding, it is a 

claim about corrective justice: Because certain states, notably African and Asian 

states, were largely absent from the construction of the earlier human rights treaties 

and institutions, they should be entitled to more interpretive autonomy now. On 

another understanding, it is a claim about ideal justice: To the extent that participation 

is important in political arenas, all states should have a say in constructing human 

rights norms, and some interpretive autonomy. Both of these arguments need more 

attention. However, that attention will have to wait until we have looked further at 

developing a theory of interpretation for human rights law. Accordingly, I return to 

this question in later chapters. 

VI. Toward a theory of interpretation for international human rights law 

In the previous sections, my aim was to show that the problem of abstract 

norms is not amenable to the relatively simple operationalizing solutions discussed 

earlier. In fact, the operationalizing solutions that we discussed require separate 

attention to the problem of abstract norms. What is needed to address the problem of 

abstract norms is a theory of interpretation for international human rights law. A 

theory of interpretation for international human rights law must describe and justify a 

process by which the abstract norms of international human rights law are to be 

specified and applied in particular contexts. In the context of international human 

rights law, this must include an account of the institutional bodies that are authorized 



to specify human rights norms, and what procedures (if any) they are required to 

follow. 

In this section, I further explain what is required of a theory of interpretation 

for international human rights law in three distinct ways: first, by providing an 

analogy between international human rights law and Constitutional and even statutory 

law; second, by briefly analyzing the treatment of the problem of abstract norms in 

previous philosophical work on human rights; and finally by very briefly retuming to 

Iran's hearings before the Human Rights Committee to examine whether the 

Committee took seriously the problem of abstract norms in its comments. 

A. Similarity to Constitutional law 

The problem of abstract norms is not unique to human rights law. Jeremy 

Waldron has noticed the similarity between Constitutional law in the United States 

and international human rights law in this respect: 

...even if there is a rough or overlapping consensus on a set of basic 

rights or civil liberties such as those secured by the amendments to 

the US Constitution or those enshrined in the European Convention 

on Human Rights (ECHR), there is ferocious disagreement about 

what this consensus entails so far as detailed applications are 

concerned. Does the US Bill of Rights imply a right to privacy 

which in turn generates a basis for striking down laws that restrict 

abortion? Does the Second Amendment require legislatures to 



permit private individuals as well as well-regulated state militias to 

carry assault weapons? Does the ECHR permit corporal punishment 

in schools?"® 

The similarity in all these cases is that the text of the legal right does not, by itself, 

fully determine the tcmis of the application of the right to particular cases or 

circumstances. While this problem may be most obvious regarding general legal 

principles like human rights or constitutional rights, it is not confined to such cases. 

Even some fairly specific legal statutes are difficult to apply. H.L.A. Hart pointed out 

that laws cannot be fomiulated to rule out this kind of difficulty, because lawmakers 

cannot foresee all possible future developments. Hart uses the example of a statute that 

forbids vehicles in a park, and asks whether a child who pedals into the park on his 

tricycle is in violation of that statute. To answer this question, we need to specify 

what is meant by "vehicle," and what the point is of forbidding vehicles in the park. 

These similarities suggest that what is needed to resolve the problem of 

abstract norms in international human rights law is a theory of interpretation for 

international human rights law. Human rights law needs a process of interpretation 

that mimics, at least in its function, the processes developed in existing political 

systems for constitutional and other sorts of legal interpretation. 

^ Jeremy Waldron, Law and Disagreement (Oxford: Oxford University Press, 1999), pp. 11-12. 



B. Previous philosophical attention to the problem of abstract norms 

Very little philosophical attention has been paid to the questions and problems 

that arise in the attempt to ensure that people enjoy their human rights. Most 

philosophers have either assumed that human rights implementation is a purely 

legalistic or mechanical process, of little or no philosophical interest, or they have 

simply chosen to focus exclusively on more abstract questions relating to the nature 

and justification of human rights. Even those philosophers who have addressed 

implementation issues have tended to understate, misconstrue, or simply set aside the 

problem of abstract norms and the problems of difference we have discussed. A brief 

review of two authors' treatments of these problems help to further explain these 

problems, and also to locate the current investigation in terms of previous 

philosophical work on human rights. 

James Nickel has pointed out to philosophers the inherent abstraction of 

universal human rights, and the fact that their abstraction leads to uncertainty about 

their implementation."' Nickel distinguishes among stages of justifying human rights 

to make his point. 

The most basic stage involves trying to justify one's claims about 

the abstract considerations that underlie human rights. The second 

stage involves trying to show that some specific human rights follow 

from these abstract considerations—that they express the 

James Nickel, Making Sense of Human Rights (Berkeley: University of California Press. 1987). See 
p. 41. 
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implications of these considerations for the problems and 

institutions of a certain period of time.... A third stage of 

justification involves defending the choices that have to be made 

when rights are implemented and applied.^" 

Nickel realizes that philosophical attention to moral human rights has 

concentrated on the most abstract level, and so he is concerned to point out the work to 

be done at the middle level. Even so, he is constantly attentive to the problems that 

would arise at the lower level, where human rights are implemented. For e.xample, he 

points out that different rights can conflict, that countries' resources are relevant to the 

extent to which human rights can be upheld, and that specific rights have limited scope 

(for instance, the right to free speech does not include the right to divulge to a jury in a 

courtroom facts that have been excluded firom consideration in a legal trial). All these 

considerations point to the fact that the implementation of human rights law requires 

the specification of human rights norms. 

While Nickel notices the need to specify the content of human rights, he does 

not consider this should be done. At several points. Nickel argues that theorizing 

about human rights cannot by itself answer all questions about the implementation of 

human rights. For example, he writes: "Determinate decisions cannot usually be 

justified by appeal to human rights alone: other moral and political principles must 

play an ongoing role. It may be necessary to look back to the abstract moral principles 

that underlie specific human rights, sideways to moral considerations other than rights. 

Ibid., p. xiii. 



and forward to likely consequences. A list of human rights is only a partial guide to, 

and not a substitute for, moral and political deliberation about how to respond to the 

requirements of a minimally decent life for all."^' Nickel's view of the limits of 

human rights theory is further indicated in the following passage: 

International human rights neither can nor should deal with specific 

modes of application in different countries. Human rights can only 

provide general guidance, prescribe that some reasonable mode of 

implementation be found, and perhaps suggest some broad outlines 

for institutions (e.g., that all legal systems give criminal defendants a 

right to legal counsel as an aspect of due process). This sort of 

guidance leaves much to be decided at the legislative and 

application stages. Human and constitutional rights guide but 

seldom fully determine these decisions.^* 

To some extent. Nickel and I agree about the abstraction of moral human 

rights, and about the limits to the capacity of theory to solve all the problems of human 

rights implementation. It is certainty true that a list of human rights cannot substitute 

for moral and political deliberation about the implementation of human rights. 

However, to conclude from this that human rights theory has little or nothing to say 

about human rights implementation seems to assume that the role of human rights 

theory is complete when a list of human rights has been generated, and that a theory of 

Ibid., p. 53. 
" Ibid., p. 58. 
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human rights need not attend to more concrete problems of implementation. There are 

good reasons not to accept this assumption. Questions of human rights 

implementation are best viewed as integral to the more abstract questions addressed at 

the higher levels of human rights theorizing. It is a mistake to think of the problems of 

implementing human rights as purely political or legal, in contrast with the 

distinctively philosophical questions addressed at the more abstract levels. Rather, if 

human rights are to influence state practice, then questions about their implementation 

should be seen as continuous with the rest of human rights theory, and not as a 

separate enterprise altogether. 

Abstract rights, their justification, and their implementation are interdependent. 

Questions about how to implement human rights, and how to monitor compliance with 

human rights, force us to explore and perhaps to refine and reconsider our 

understandings of the abstract rights themselves, and of the values cited in justifying 

those rights. Abstract moral principles and universal rights are (and should be) 

informed by our observations at the implementation level about actual people and real 

histitutions. To disconnect implementation-level concerns from philosophical human 

rights theory ignores these basic and important facts. 

So, while Nickel recognizes and helps to articulate the problem of abstract 

norms, he does not seem to think that a complete human rights theory can or should 

address that problem. I think this is a mistake. 

Jack Donnelly discusses the interpretation of human rights as part of his more 

general discussion of the problem of cultural relativism. He adopts a schema. 



something like Nickel's, that includes three hierarchically arranged levels. Dormelly's 

three levels are slightly different from Nickel's, however. Donnelly's first level 

consists of a list of human rights. Donnelly refers to this as the "substantive level." 

His second level is the "level of interpretation," which further specifies the content of 

a right. The third is the "level of form", or the "on-the-ground" implementation of a 

right. In Donnelly's view, the process of interpreting human rights (making them 

more concrete by giving them specific content) proceeds within the limits set by the 

higher levels. For example, a right to political participation might be asserted at the 

first level, in the list of human rights, and interpreted at the middle level to include a 

right to participate in democratic elections, and finally instantiated (the level of form) 

in system of elections like those in the United States. In Donnelly's view, cultural 

differences can be accommodated by allowing differences among countries in how 

they implement human rights. This strategy allows Donnelly to defend the 

universality of human rights at the most abstract level, but at the same time to allow 

variations in how human rights are implemented in order to accommodate cultural 

difference. 

While Donnelly's approach addresses some of the same problems I am 

concerned with here, there are important limits to his view. For one thing, while 

Donnelly recognizes the need for specifying moral human rights, he pays no attention 

to how acceptable specification of moral human rights are to be distinguished fi-om 

unacceptable ones. He seems to assume that this will be fairly obvious. As I have 

argued so far, however, the matter is quite complex. There is little reason to believe. 
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or to assume, that we simply know intuitively the range of acceptable specifications of 

moral human rights. 

Importantly, Donnelly treats the question of interpretation as arising solely 

from the problem of cultural relativism. This is evident in his summary of his 

approach, which he says is to defend "a weak cultural relativist position that permits 

deviations from universal human rights standards primarily at the level of form."^^ 

Donnelly is concerned about differences in moral practice among cultures: "Cultural 

relativity is an undeniable fact; moral rules and social institutions evidence an 

astonishing cultural and historical variability. The doctrine of cultural relativism holds 

t h a t  a t  l e a s t  s o m e  s u c h  v a r i a t i o n s  c a n n o t  b e  l e g i t i m a t e l y  c r i t i c i z e d  b y  o u t s i d e r s . I t  i s  

in response to these kinds of cultural difference that Donnelly is motivated to allow 

differences in how human rights are implemented. 

But this characterization of the project of specifying human rights is 

misleading. The important fact is that human rights norms are abstract and need 

interpretation, quite apart from concerns generated by cultural relativism. The 

implementation of human rights via human rights law in any state must be preceded 

by a process of specification. Indeed, there is much merit to the claim that "[n]ot 

every one of the 50 States of the United States would apply the provisions of the 

Universal Declaration in the same way."^^ Donnelly is missing this central point when 

Jack Donnelly, Universal Human Rights in Theory and Practice (Ithaca, N.Y.: Cornell University 
Press, 1989), p. 110. 
" Ibid., p. 109. 

Bilhari Kusikan, Asia's Different Standard, 92 Foreign Policy 24 (1993). 



he argues that differences among countries in the specification and implementation of 

human rights are "deviations from universal human rights standards" that are justified 

because of culturally variable moral practice.^^ Missing this central point blinds 

Donnelly to the full range of implementation problems and to the need for a theory of 

interpretation for human rights. 

In some respects, international human rights institutions do not take adequate 

notice of the problem of abstract norms and the need for interpretation of those norms. 

In some cases, members of international human rights committees and United Nations 

representatives treat human rights as determinate standards, and to view any attempts 

by countries to tailor the requirements of human rights to their own needs as attempts 

to weasel out of those standards. At the very least, representatives of authoritative 

human rights bodies not infrequently demonstrate a lack of understanding of the 

nuances of the problem, and of the fact that no satisfactory mechanism for dealing 

with the specification of human rights has been implemented. This attitude toward 

human rights documents is both mistaken and, when held by officials in international 

hranan rights regimes, potentially comiterproductive to the development of an 

effective interpretation and implementation process for human rights law. 

For example, members of the Human Elights Committee, on hearing Iran's 

report on civil and political rights in that state, repeatedly asserted that Iran's practice 

of flogging and amputation violated the International Covenant on Civil and Political 

Rights, which prohibits torture. In these hearings, one member of the Committee 

Donnelly, p. 110. 



explicitly rejected Iran's claim that it should be allowed to interpret the Covenant in a 

way consistent with Islamic law. The summary report of that meeting notes that this 

member of the Committee "argued that the Covenant was an expression of 

fundamental humanitarian principles that were beyond interpretation according to any 

particular culture."^^ His reasoning for this was that "the Covenant was the result of a 

multicultural effort": "Generally speaking, and regardless of cultural heritages, it 

could be generally agreed that the Covenant constituted a zone of convergence for all 

cultures in an extremely important sphere."^^ In an important respect, these assertions 

are true. However, it is important to recognize that they do not support the conclusion 

that no interpretation of the universally applicable norms is required. Nor do they 

support the conclusion that such interpretation may not take culture into account. 

Therefore, the Committee needs a better explanation of why amputation and flogging 

are prohibited by the Covenant, and of why Iran is not free to interpret the right 

against torture in a way that permits them. 

Also apparent in current practice is a similar disregard of the problems of 

difference in implementing human rights law. For example, in the Preliminary Report 

on human rights in Iran, the Special Representative of the commission on kan noted 

that "[t]he General Assembly has repeatedly emphasized the importance of the 

strictest compliance by States parties with their obligations under the International 

Human Rights Committee, Summary Record of the t23(f'' Meeting at 5-6, U.N. Doc. 
CCPR/C/SR.1230 (1993). Reprinted in Newman and Weissbrodt, pp. 140-1 [supra n. 13]. 

Human Rights Committee, Summary Record of the 119^'' Meeting at 11-14, U.N. Doc. 
CCPR/C/SR.1196 (1993). Reprinted in Newman and Weissbrodt, p. 140 [supra n. 13]. 



Covenants and has further stressed the importance of uniform standards of 

implementation of the International Covenants."^^ Unfortunately, this statement takes 

no account of the problems of diverse circumstances, and the possibility that diverse 

circumstances may be accommodated by allowing latitude in enforcement, which is 

incompatible with "uniform standards of implementation." Moreover, in using this 

assertion to argue that Iran's penal code violates the human right against torture, this 

official apparently assumes that States' obligations under the International Covenants 

are clear as they are. This is essentially Donnelly's view of the need for interpretation, 

articulated by a human rights official. The major shortcoming of this view is that it 

assumes a determinacy to human rights law that does not exist; when officials 

responsible for enforcing human rights treaties make this mistake, they are likely to 

alienate governments by failing to address adequately the reasons they have for their 

interpretations of human rights law. 

In order to avoid these problems, we need a defensible theory of interpretation 

for human rights law. The following chapters attempt to go some way towards 

developing such a theory. 

Preliminary Report by the Special Representative of the Commission on Human Rights on the Human 
Rights Situation in the Islamic Republic of Iran at 3-9, U.N. Doc. E/CN.4/1985/20 (1985). Reprinted in 
Newman and Weissbrodt, p. 143 [supra n. 13]. 



Chapter 2: Moral and Legal Human Rights 

In this chapter, I lay the groundwork for a theory of interpretation by defending 

an account of human rights law and its relationship with moral human rights. My 

thesis is twofold. First, I show that the bulk of the substantive content of human rights 

law is derived from moral human rights, even to the extent that some substantive 

provisions of human rights law just are abstract principles of moral human rights. 

Second, I argue that the aim or purpose of human rights law is to promote moral 

human rights. 

I. Human rights law 

As a system of law, international human rights law has several distinctive 

features. One of these is that its substantive content is explicitly derived from moral 

human rights. The most obvious support for this claim is that all of the foundational 

documents in human rights law contain references to moral human rights as the 

documents' raison d'etre. The preamble of the Charter of the United Nations, for 

example, indicates that "The Peoples of the United Nations" were determined "to 

reaffirm faith in fundamental human rights, in the dignity and worth of the human 

person, in the equal rights of men and women and of nations large and small." Since 

no human rights legal system at the time existed, this reference can only be understood 

as a reference to human rights understood as moral constructs rather than as legal 

ones. Moreover, the preambles of both the International Covenant on Civil and 



Political Rights and the International Covenant on Social, Cultural and Economic 

Rights each begin the same way: 

The States Parties to the present Covenant, 

Considering that, in accordance with the principles proclaimed in 

the Charter of the United Nations, recognition of the inherent dignity 

and of the equal and inalienable rights of all members of the human 

family is the foundation of freedom, justice and peace in the world. 

Recognizing that these rights derive from the inherent dignity of the 

human person, 

...Agree to the following articles:... 

As is the case with the preamble to the UN Charter, the only way to understand these 

assertions is as references to moral human rights. Taken together, these assertions are 

textual evidence that international human rights law, at least at its inception, was taken 

by its founders, and indeed also by its subjects (the members of the UN and States 

parties to these conventions) as a legal codification of moral human rights. 

A. Human rights law contains moral principles 

Human rights law is not only motivated by moral human rights, it contains 

moral human rights. This thesis is analogous to Ronald Dworkin's "moral reading" of 

the United States Constitution: 

The First Amendment refers to the "right" of free speech, for 

example, the Fifth Amendment to the process that is "due" to 



citizens, and the Fourteenth to protection that is "equal." According 

to the moral reading, these clauses must be understood in the way 

their language most naturally suggests: they refer to abstract moral 

principles and incorporate these by reference, as limits on 

government power.' 

Similarly, human rights treaties refer to abstract principles of moral human rights and 

incorporate them into human rights law. Consider the following examples from the 

International Covenant on Civil and Political Rights (ICCPR): "Everyone shall have 

the right to recognition everywhere as a person before the law," (Article 16); 

"Everyone lawfully within the territory of a State shall, within that territory, have the 

right to liberty of movement and freedom to choose his own residence," (Article 12.1); 

"Everyone has the right to liberty and security of person," (Article 9.1). The most 

natural reading of these assertions is treats them as abstract moral principles within the 

law. 

We can distinguish between "substantive" and "procedural" provisions of 

human rights law. Procedural provisions are those which establish criteria for 

implementing, monitoring, or enforcing human rights law. For example, Part IV of 

the International Covenant on Civil and Political Rights establishes the Human Rights 

Committee for the purposes of overseeing the Covenant's implementation in member 

states. That part of the Covenant contains rules like the following: "The Committee 

' Ronald Dworkin, Freedom's Law (Cambridge, MA: Harvard University Press), p. 7. 



shall elect its officers for a term of two years. They may be re-elected."" Such 

provisions are not themselves moral principles, even though they may have been 

inspired by moral principles. 

Even among the substantive provisions of human rights law, not all are best 

viewed as abstract moral principles. (Dworkin notes that this is true about the 

Constitution as well.) Some substantive provisions are fairly concrete and 

straightforward; for example. Article 6.5 of the ICCPR asserts, "Sentence of death 

shall not be imposed for crimes committed by persons below eighteen years of age and 

shall not be carried out on pregnant women." However, even these provisions are 

often fairly clearly represented in human rights treaties as derived from abstract 

principles of moral human rights found in the same treaties. Indeed, the prohibition of 

executions for minors and pregnant women appears in the ICCPR as an elaboration of 

Article 6.1, which states, "Every human being has the inherent right to life. This right 

shall be protected by law. No one shall be arbitrarily deprived of his life." Thus, 

given the presence of abstract moral principles in human rights law, and the fact that 

many more concrete provisions of human rights law are clearly derived from these 

abstract principles, we can safely say both that human rights law incorporates moral 

principles, and, further, that much of the content of human rights law is clearly derived 

from moral human rights. 

B. The teleological thesis—two versions 

* ICCPR, Article 39, paragraph 1. 



While the substantive content of human rights law is explicitly derived from 

moral human rights, this is not to say that human rights law just is the same thing as 

moral human rights. Codifying moral human rights into a legal system creates an 

institution that cannot be reduced to a doctrine of moral human rights. For one thing, 

legal human rights function differently than do moral human rights: they are grounds 

for specific sorts of action on the part of individuals, states, and international 

institutions. Moreover, and significantly for our purposes, legal human rights have a 

canonical form, that is, the form in which they appear in legal documents. These 

canonical legal rights, unlike moral human rights, are subject to institutional 

interpretation and enforcement. 

Both the differences and the similarities between human rights law and moral 

human rights must be accommodated in the descriptive and justificatory accounts of 

human rights law. We need an account of human rights law that clearly acknowledges 

both the intimate relationship between human rights law and moral human rights, and 

the distinct features of human rights law as a legal system. A helpful place to begin 

providing such an account is to ask: Why should it make sense to codify the 

substantive principles of moral human rights into a legal system? Surely the answer is 

that human rights law is supposed to advance the cause of moral human rights. This 

thesis—that the aim or purpose of human rights law is to protect and promote moral 

human rights—provides a starting point for providing both a descriptive account of 

human rights law, as well as a key reference point in arguments (which we shall 

encounter later) about who should interpret human rights law. The rest of the chapter 



is devoted to the former task—that of developing an appropriate descriptive account of 

human rights law; the task of providing arguments about who should interpret human 

rights law is the subject of Chapter 3. 

Let us call the thesis that the aim or purpose of international human rights law 

is the protection and promotion of moral human rights "the teleological thesis." To 

better understand the teleological thesis, we should distinguish among the different 

senses in which we might say that international human rights law has an aim or 

purpose at all. One sense is suggest by Ronald Dworkin's discussion of social 

practices that can be said to serve some purpose. Some social practices are understood 

by the people who engage in them to have a point, which makes sense of and justifies 

the particular features of the practice. Dworkin specifically discusses the practice of 

obeying the rules of courtesy. We can imagine that the rules of courtesy in a 

community start out as a set of taboos restricting what social inferiors may do in the 

presence of their social superiors. However, this institution might evolve to a point 

where 

"[ejveryone develops a complex '^interpretive' attitude toward the 

rules of courtesy, an attitude that has two components. The first is 

the assumption that the practice of courtesy does not simply exist 

but has value, that it serves some interest or purpose or enforces 

some principle—in short, that it has some point—that can be stated 

independently of just describing the rules that make up the practice. 

The second is the further assumption that the requirements of 



courtesy—the behavior it calls for or judgments it warrants—are not 

necessarily or exclusively what they have always been taken to be 

but are instead sensitive to its point, so that the strict rules must be 

understood or applied or extended or modified or qualified or 

limited by that point."^ 

We can turn this point into an argument for the teleological thesis by looking at 

how the people who practice, theorize about, and use human rights law seem to 

understand it. As we have seen, the authors and States Parties to the major human 

rights legal instruments share this understanding. Let us call this—the thesis that the 

subjects and practitioners of human rights law understand it to have the aim or purpose 

of promoting moral human rights—the "subjective" version of the teleological thesis. 

Another understanding of the teleological thesis is suggested by Joseph Raz. 

Raz distinguishes two kinds of purposes that "the law is designed to achieve": "those 

which are secured by conformity with the law in itself and those further consequences 

of conformity with the law or of knowledge of its existence which the law is intended 

to secure."^ Raz caHs the former kind of purposes "direct," and the latter "indirect." 

So, for example, a particular law prohibiting racial discrimination in government 

employment might have the direct purpose of contributing to racial equality in an 

' Ronald Dworkin, Law's Empire (Cambridge, MA: Harvard University Press), p. 47. 
•* Joseph Raz, The Authority of Law (Oxford: Clarendon Press, 1979), pp. 224-5. 



important domain, while its indirect purpose(s) might be to "prevent a threat of a strike 

by some trade unions, or halt the decline in popularity of the government."^ 

We can understand Raz's notion of the direct purpose of law in an aspiraiional 

sense, as follows: the direct purpose of human rights law is the goal that its 

practitioners intend to be realized through conformity with human rights law, which is 

the promotion of moral human rights. In this sense, it is very nearly the same as the 

subjective/intentional sense, in that it attributes a purpose to the social practice on the 

basis of evidence about the intentions of actors within the practice. In that sense, it 

seems to describe human rights law accurately. However, in order to say, in a factual 

as opposed to aspirational sense, that the direct purpose (in Raz's sense) of human 

rights law is the promotion of moral human rights—that this is the goal that would be 

met through conformity with human rights law—we would need to defend the claim 

that human rights law successfully manages to legislate and enforce moral human 

rights, and not some mistaken or distorted understanding of moral human rights. This 

sense is significantly different than the subjective/intentional sense; it makes no 

reference to the understandings of the participants in human rights law as to the 

purpose of their collective behavior. Moreover, this sense builds into the attribution of 

purpose a kind of assumption of success. However, that the purpose (in the Razian 

factual sense) of human rights law is the promotion of moral human rights—that 

compliance with human rights law would in fact promote moral human rights—is 

much more difficult to defend than the subjective/intentional claim, since it requires a 

' Raz, Authority of Law, p. 225. 



detailed analysis of the specific content of moral human rights and of human rights 

law, to see if compliance with the latter would realize moral human rights. 

Going forward from this section, we can accept the subjective/intentional claim 

that the purpose of human rights law is to promote and protect moral human rights. 

This thesis gives us some descriptive understanding of human rights law and its 

connection to moral human rights. 

1 suspect that the Razian factual understanding of the teleological thesis is 

false. There may be some moral human rights that have not been incorporated into 

human rights law, and there may be some provisions of human rights law that have no 

counterpart in moral human rights. For example, some have argued that human rights 

law ought to include various kinds of rights to environmental integrity, while others 

have argued that human rights law mistakenly includes rights to paid vacations. 

Indeed it would be surprising if human rights law as it is incorporate all and only 

moral human rights, properly understood. But if it does not, then it would be difficult 

to defend the unqualified claim that compliance with human rights law would fulfill 

moral human rights. 

C. Tuming moral human rights into legal ones 

The assumption that human rights law could contribute to the goal of 

promoting moral human rights is not itself unreasonable. This is clear from the fact 

that human rights law has in fact contributed to the promotion and protection of moral 

human rights. Human rights law has promoted awareness of human rights, created 
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pressure in the international community on individual states to protect and promote 

human rights, and created some mechanisms for publicizing human rights violations 

and even for redressing some of these. Given that human rights law has been 

somewhat successful in promoting moral human rights, the assumption that codifying 

moral human rights into a legal system would help promote moral human rights is not 

unreasonable. Therefore, it is plausible to attribute to human rights law as a social 

practice the subjective/intentional purpose of promoting moral human rights. 

However, I have not yet considered why we should think that moral human 

rights should or do legitimately translate into international legal rights. One reason for 

objecting to turning moral rights into legal rights is that some moral values—even 

some moral rights—are not appropriately achieved through legal means. For example, 

my mother's moral right that I demonstrate gratitude for all she has done for me would 

be cheapened if such demonstrations were required by law. What moral value there is 

to these demonstrations is the result of their being spontaneously and genuinely 

offered. Similarly, one might argue that domestic legal systems promote some moral 

rights (by discouraging murder with heavy punishments, for example), even though 

typically (and rightly) those legal systems do not attempt to codify all moral rights; 

while you may have a moral right to the gratitude of those you charitably assisted, this 

is not the kind of right that is generally protected by law. Importantly, the fact that 

some moral rights do not also appear in law as legal rights is not generally taken as a 

flaw in the legal system, nor as an indication that these moral rights are not really 

moral rights at all. 
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In response to these arguments, it is important to notice that the values 

protected by moral human rights are more like (and indeed include) the right against 

murder than the right that a family member or other beneficiary of one's generosity 

express gratitude. That is, moral human rights generally are not the sorts of things that 

must be freely given to be valuable. It may well be more secure to be the beneficiary 

freely offered human rights protections or provisions; but if the protection or provision 

is coerced, the value of having one's human rights met is not diminished. 

It is possible to object on other grounds to translating some moral rights into 

legal rights. Because legal institutions rest on enforced compliance, they involve 

restrictions of freedom at least as frequently as they expand their subjects' freedom. 

Because liberty is a great moral value, only serious moral rights ought to be made 

legal rights. This is an important argument. What it calls for is an account of the 

moral justification of human rights law. Such an account will have to make it 

plausible that human rights law has at least a prima facie claim to authority, even 

though it limits freedom. I will defend such an account in Chapter 3. 

D. Features of legal human rights 

What is a legal human right? As we have said, moral and legal human rights 

are not the same thing. So there must be some relevantly different account we can 

give of legal human rights. 

Jeremy Waldron claims that the term "legal right," as it is generally used, has a 

very specific meaning: 'To say that P has a legal right is to indicate the existence of an 



articulated legal rule or principle entitling P to X. It indicates that P has standing to 

claim X and to bring suit for it in a court of law." This contrasts with other ways in 

which the law could be designed so that P gets X.^ 

Some legal human rights, however, do not seem to fit this model. Two 

e.xamples should clarify the problems. The first example is the first substantive 

provision of the International Covenant on Civil and Political Rights, which asserts 

that "All peoples have the right of self-determination." This right resists capture by 

Waldron's definition of a legal right for two reasons: first, it cannot be reduced to a 

right of particular individuals to self-determination; second, there is no court currently 

authorized to award self-determination to peoples in a suit brought on the basis of 

Article I of the ICCPR. The second example is the right to the highest attainable 

standard of mental and physical health asserted in the International Covenant on 

Social, Cultural and Economic Rights. While this right can be individualized, it is not 

the kind of thing that can be awarded by a court, even if a court existed with 

jurisdiction over this kind of thing. Courts do not contribute directly to people's 

health; the best they can do is to order that the necessary conditions for health be 

provided. In this case, the legal human right does not fit Waldron's description of 

legal rights because he treats a legal right to X as the standing to claim X in court. 

The legal human right to health is not a right to claim health in court; at best it is a 

right to claim that governments or others ensure that the necessary conditions for 

health are met. 

' Waldron, p. 218. 



How should we revise Waldron's definition of legal rights to accommodate 

legal human rights, given these exceptions to his definition? Joel Feinberg has 

suggested an account of rights that might help explain these features of legal human 

rights: "To have a right is to have a claim against someone whose recognition as valid 

is called for by some set of governing rules or moral principles. To have a claim in 

turn, is to have a case meriting consideration..."' This definition of legal human rights 

might help to accommodate the legal human rights we described above. This 

definition allows legal rights even if there is no effective court system to enforce the 

right; all that is necessary, on Feinberg's view of rights, for a person to have a legal 

right, is that the law provide the grounds for that person to make a claim on another. 

Ideally, for legal rights to be effective, there would be some effective procedure for 

assuring that valid claims are met; however, there is no reason to think that there is 

anything conceptually incoherent about legal rights in the absence of such a procedure. 

Moreover, a legal right to health, or to the self-determination of peoples, need not 

depend on the ability of a court to award health or self-determination to those who 

have standmg to claim these thmgs. Femberg's account allows that legal rights to 

certain things may ground claims to other things, like the provision of the necessary 

conditions of the objects of the rights. 

People have legal rights when the relevant legal rules recognize that they have 

a valid claim against others. It is important to understanding legal human rights that 

' Joel Feinberg, "The Nature and Value of Rights," in Morton Winston (ed.). The Philosophy of Human 
Rights (Belmont, CA: Wadswcrth Publishing Co., 1989), p. 74. 
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we acknowledge that some legal human rights are abstract moral principles 

incorporated into human rights law. This means that deciding which claims are valid 

under the mles of international human rights law requires reasoning about abstract 

moral principles. For this reason, much legal reasoning in human rights law will have 

to incorporate explicitly moral reasoning about moral human rights. This point will 

come up again in later chapters as we search for principles to govern the interpretation 

of international human rights law. 

E. Labels 

So far, I have avoided speaking in terms of the usual theses about the 

relationship between law and morality. Some remarks about legal positivism and 

natural law theory might be helpful to further explicate my view of human rights law.'' 

On a (simple) natural law view, human rights law is simply the 

institutionalization of moral human rights. On this view, human rights law is just the 

attempt to give moral human rights a legal structure and to attach legal penalties to 

violations of moral hirnian rights by punishntg violations of the corresponding legal 

human rights. Essentially, on a natural law theory, human rights law has the same 

moral force of moral human rights, or, in other words, the two kinds of rights have the 

same moral content. The main appeal of this view is that it posits at least a 

superficially clear account of the relationship between moral and legal human rights, 

' For a more detailed treatment of natural law and positivism about human rights law, see Myres 
McDougal, Harold Lasswell, and Lung-Giu Chen, Human Rights and World Public Order (New 
Haven: Yale University Press, 1980), pp. 63-76. 
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which makes it (at least superficially) clear how the institution of human rights law is 

supposed to promote moral human rights—namely, by making their observance a 

matter of legal obligation. However, its main defect is that it seems unable to account 

adequately for the existence of cases in which the political process that establishes 

human rights law somehow "legislates" something that is not in fact consistent with 

moral human rights. In this case, the moral authority of human rights law cannot be 

located where the natural law theory stipulates—i.e., in the moral force of the moral 

human right itself. But this makes the status of an unjust law mysterious; do we have 

to deny that it is law at all? This move is deeply counterintuitive, and threatens to 

collapse the distinction we want to keep between moral and legal human rights. So we 

need an account that can avoid this move entirely. 

Alternatively, we might take the view that human rights law is (and must be 

recognized as) a separate entity from morality; any attempt to read moral content into 

legal statutes confuses the two things. This is the (simple) positivist view of 

international human rights law. This view can account for cases in which immoral 

laws are passed (or for our purposes, where human^ rights law contains provisions 

inconsistent with moral human rights). On the positivist view, there is no puzzle here: 

morality and law are separate institutions, and it is not surprising that they diverge in 

their requirements, nor that they might contradict one another. However, the positivist 

reading of human rights law contradicts our earlier observation that human rights law 

directly incorporates abstract principles of moral human rights. 



So, we are happy neither with the simple natural law view of human rights law, 

on which "unjust law is not law," nor with the simple positivist view, given its 

uncompromising separation of law and morals. However, there are appealing aspects 

of both views. Two different tasks are at stake here: first, the identification of human 

rights law; and second, the justification of human rights law. On one reading, the 

positivist view is concerned with the former while natural law theorists are really 

concerned with the latter. Things are not so neatly resolved, however; if 

interpretations of human rights law are justified on moral grounds, are we saying that 

the interpreters are correctly identifying what is already the law? In that case, a 

strictly non-nomiative rule of recognition cannot be adequate. 

Looking forward quite a bit, my view is that the moral authority of human 

rights law depends on its being interpreted and applied in ways that promote moral 

human rights. This is not to say that "unjust law is not law," for if human rights law 

ceases to promote moral human rights, it does not cease to be human rights law, but it 

does lose its authority. As will become clear, moreover, my view is not that every 

proclamation of human rights law must also be a true statement about morality, and in 

that regard my view diverges from (at least some variants of) natural law theory. 

However, rather than pursue the question of labels before die theory is clear, I will 

simply set the issue aside. I hope that, in the meantime, the absence of a self-

conferred label does not make my views less plausible. 



II. Hart on international law 

It may help clarify my view of international human rights law to consider 

H.L.A. Hart's discussion of intemational law. Hart considers the thesis that the 

differences between intemational law and municipal (domestic) law are best captured 

by "classifying the former as 'morality'."^ Hart's objections to this thesis raise 

important questions about how to defend my view of intemational human rights law, 

as long as two qualifications are kept in mind. First, I am concerned specifically with 

intemational human rights law, not with intemational law generally. (Hart does not 

address intemational human rights law in his discussion.) Second, my thesis is that 

intemational human rights law incorporates some abstract principles of moral human 

rights, and that the purpose of human rights law is to promote and protect moral 

human rights—not that human rights law is morality itself, or some subset thereof. In 

spite of these qualifications. Hart's objections to the thesis that intemational law can 

be classified as morality are worth considering. 

Hart discusses several grounds for rejecting the thesis that international law 

can be classified as morality. First, he argues that states use very different language to 

make moral claims than they use to make claims under intemational human rights law: 

"What predominate in the arguments, often technical, which states address to each 

other over disputed matters of intemational law, are references to precedents, treaties, 

and juristic writings; often no mention is made of moral right or wrong, good or 

' H.L.A. Hart, The Concept of Law 2E (Oxford: Clarendon Press, 1994), p. 227. 



bad."'° While this is true of international law generally, and as stated it is true also of 

human rights law, it is misleading when applied to the latter. Discussions of 

international human rights law often invoke moral human rights alongside of, and 

intermingled with, strictly legal considerations; thus, the distinction between legal and 

moral human rights claims is not as sharp as the distinction between legal and moral 

claims made by states on other matters of international law. For example, in the 

United States's first report to the Human Rights Committee (required under the 

International Covenant on Civil and Political Rights), the U.S. representative made 

frequent references to moral human rights, as well as to human rights law, obviously 

considering both relevant to the Committee's evaluation of the United States. At one 

point, the US representative, emphasizing the report's relevance to human rights law, 

claimed that the report "represents a government-wide commitment to creative 

interaction with the emerging global framework of international human rights law." 

By contrast, in his conclusion, he referred in some sections exclusively to moral 

human rights: 

Here as elsewhere the realization of universal human rights is a 

work-in-progress. While the U.S. system has done much over time 

to advance and champion human rights—as this report 

demonstrates—much remains to be done. The U.S. Government 

welcomes spirited dialogue and debate on the advancement of 

human rights in the United States and throughout the global 

Hart, p. 228. 



community that is taking shape on the horizon of the twenty-first 

century." 

In this way, the U.S. representative shifted from talking about human rights law to 

talking about human rights, without signaling overtly that this shift was important or 

that he was making different sorts of claims by using the different language. As this 

report shows, even when states are making the case to international human rights legal 

bodies that they are pursuing compliance with international human rights law, they do 

in fact invoice human rights both as moral and legal concepts. Thus, the language for 

discussing moral human rights is not strikingly different from the language for 

discussing human rights law; in fact, discussions about human rights often veer 

between legal and moral terminology without much sense that the distinction is 

significant. 

This point can be made in a way that supports the thesis that human rights law 

is grounded in moral human rights. States often condemn each other for human rights 

abuses, or praise themselves for respecting human rights, while making no explicit 

reference to human rights law at all. This may at first glance seem to be evidence for 

applying Hart's point to human rights law. However, I think it shows that in the area 

of human rights, law and morality are intimately intertwined. Consider the following 

" John Shattuck, Assistant Secretary of State for Democracy, Human Rights, and Labor, 
"Introduction," in Civil and Political Rights in the United States: Initial Report of the United States of 
America to the U.N. Human Rights Committee, under the International Covenant on Civil and Political 
Rights, i-vi (July 1994). Reprinted in Newman and Weissbrodt, pp. L00-IO3. 



statement, from the introduction to the United States's reports of 2000 on human 

rights situations in other countries: 

The primary focus of the Country Reports always has been events in 

the countries that the reports cover. If newspapers are the first drafts 

of history, the reports are surely the second drafts, carefully 

researched cross-sections of the good and bad that transpire around 

the world every year. But the reports are not just history. ... They 

speak for those who have no voice, bearing witness for those who 

have not had access to free trials, nor have enjoyed other 

fundamental human rights and protections. As the reports have done 

since their first appearance in March 1977, they represent the 

nation's commitment to respect for universal human rights and its 

interest in promoting these rights in every country of the world.'* 

This kind of language, clearly invoking human rights as moral concepts, demonstrates 

how the language of human rights is almost equally at home in moral and legal 

contexts. Claims made on the basis of human rights law are essentially concerned 

with the same issues that are addressed by moral human rights, and (as argued earlier) 

use similar language. Indeed, the force of the legal human rights claims is often 

derivative upon the perceived importance of moral human rights. 

'• U.S. Dqjartment of State, "Country Reports on Human Rights Practices 2000," released by the 
Bureau of Democracy, Human Rights and Labor, February 2001. On the web at: 
http://www.state.gov/g/drl/rls/lirrpt/2000/index.cfm?docid=648. 

http://www.state.gov/g/drl/rls/lirrpt/2000/index.cfm?docid=648


I should indicate an important limitation of this response to Hart. While 

discussions often shift (without signal) between referring to human rights law and 

referring to moral human rights, it is often clear when the switch has occurred. For 

e.xample, a state might claim that it has adequately implemented the legal human right 

against torture, as established in Article 5 of the Universal Declaration of Human 

Rights, and then use this as evidence for a broader claim that the state respects moral 

human rights. Here it is clear from the language that the legal claim and the moral 

claim are distinct. To this extent. Hart's claim (that states use different claims to make 

moral claims than they use to make legal ones) does apply to international human 

rights law. However, both the fact that the example just cited is so plausible, and the 

fact that discussions of human rights do so often infer states' respect for moral human 

rights from their respect for human rights law, support at least the claim that respect 

for human rights law is taken to be instrumental to respecting moral human rights. I 

suggest that this is evidence also for the more general thesis that the point of human 

rights law is to promote moral human rights. We can claim this while conceding to 

Hart that international taw is not the same thing as morality. 

Hart's second argument against construing international law as morality is that 

the provisions of international law "are often morally quite indifferent." For example, 

'Ve expect international law, but not morality, to tell us such things as the number of 

days a belligerent vessel may stay for refuelling or repairs in a neutral port; the width 



of territorial waters; the methods to be used in their measurement."'"' Hart's point is 

that morality itself could not contain such morally arbitrary rules as these. 

hitemational human rights law, like international law generally, contains similarly 

morally arbitrary rules. For example. Part IV of the International Covenant on Civil 

and Political Rights establishes the Human Rights Committed for the purposes of 

overseeing the Covenant's implementation in member states. That part of the 

Covenant contains rules like the following: "The Committee shall elect its officers for 

a term of two years. They may be re-elected."'"* While this provision seems fairly 

arbitrary from a moral point of view, this is not inconsistent with my view that 

international human rights law incorporates the principles of moral human rights into a 

legal system. This is consistent with human rights law also containing non-moral 

principles—that is, principles that are themselves morally arbitrary. As we mentioned 

earlier (in Section IIB), we can distinguish between "substantive principles of human 

rights law," and "procedural rules of human rights law." In fact, this separation 

(although not this labeling scheme) is recognized in most human rights documents, by 

their division into different parts separating substantive topics from procedural topics. 

Thus, while Hart's argument would be damaging to my position if I were claiming that 

intemational human rights law is morality, or is some subset of morality, it is not 

damaging to the claim I am in fact making, which is that some of the substantive 

" Hart, 229. 
'•* ICCPR, Article 39, Paragraph 1. 



principles of human rights law are themselves abstract moral principles codified into a 

legal system. 

Hart's third argument is that international law could, in principle, be generated 

by a legislature. Morality, on the other hand, is not the sort of thing that a legislature 

can generate. Moral change cannot be legislated, while legal change can. Therefore, 

to the extent that international human rights law might be generated by an 

international legislature, it is to that same extent necessarily NOT morality. While 1 

am not claiming that international human rights law is morality, this point nonetheless 

raises an important challenge. It asks us to consider how human rights law is 

generated, and whether this process is (or could be) compatible with human rights 

law's including moral principles. The basic question is: What does it mean to say that 

human rights law includes moral principles? One thing it cannot mean, as I have 

asserted earlier and as Hart's arguments show, is that international human rights law 

just is the same thing as moral human rights. Once moral human rights are codified— 

written into treaties which are then ratified by states—a separate social institution 

exists alongside the doctrine of moral human rights. Moreover, legal human rights 

function differently than moral human rights: they trigger specific sorts of action on 

the part of states and international bodies. Significantly for our purposes, legal human 

rights have a canonical form, that is, the form in which they appear in legal 

documents. There is no counterpart for moral human rights of the human rights 



treaties in international law.'^ However, all of these points are consistent with the 

thesis that human rights law is a legal institution, some provisions of which just are 

abstract moral human rights, the aim or purpose of which is to promote and protect 

moral human rights. Hart's argument does not show that there is something 

inconsistent about maintaining that there might be an important relationship between 

moral and legal human rights, although it does show that there is something 

inconsistent about insisting that international law is the same thing as morality, which 

is not my claim. 

Hart's final argument is that there is no reason to believe, as some have 

asserted, that international law necessarily rests on "the conviction of states that there 

is a moral obligation" to comply with it. Hart's argument here is that, while subjects 

of intemational law may have moral reasons to comply with international law, on the 

other hand their reasons also might be quite diverse, including the achievement of 

diplomatic ends or the enhancement of economic opportunities. Similarly, states may 

have diverse reasons for complying with intemational human rights law. These 

include-preserving their reputation, easing dtplomatic relations with other countries, or 

avoiding intemational sanctions. Again, Hart's point is that there is more than just 

morality involved in intemational law; I am conceding this regarding intemational 

human rights law. However, two responses are appropriate here. First, the fact that 

Unless, somehow, these documents can play the same role for moral human rights—but this claim 
would have to be supported by argximent to the effect that there is some moral authority to the human 
rights treaties. Such an argument might be plausible—e.g., on the grounds that deliberation among 
states in the process of generating human rights treaties is likely to bring out the truth about moral 
human rights. I am not making such an argument here. 



agents (including states and individuals) may have non-moral reasons to follow certain 

rules does not imply that those rules necessarily are non-moral rules. Plato recognized 

that people may have all sorts of non-moral reasons to be moral—to gain respect, to 

enjoy the confidence of others, and to enjoy the economic and other material gains that 

tend to follow from being a respected and trusted person. It does not follow from this, 

however, that moral rules are not moral rules (whatever that would mean). For human 

rights law, the fact that states have non-moral reasons for complying with human 

rights law does not show that human rights law includes no moral rules. Second, there 

is something to be said for the claim that the diverse reasons for states' compliance 

with international human rights law are derivative upon the perceived authority of 

moral human rights. One reason a state risks its reputation, or international sanctions, 

or troubled diplomatic relations, by violating human rights law is that moral human 

rights are generally thought of as morally binding, and that human rights law is seen to 

codify moral human rights into law. This response is not meant to contradict Hart's 

claim that international law (including intemational human rights law) is not morality 

itself; that point f want to concede. Rather, it is mtended simply to preserve the 

possibility that human rights law does include abstract moral principles, and that to 

some extent the perception that this is so may figure importantly in states (and other 

actors') reasons for complying with human rights law. 



Chapter 3: 
Who Should Interpret Human Rights Law? 

A theory of interpretation for human rights law should tell us who should 

interpret the law, and how the interpreters should do their work. These issues are 

separable. Two different theories might both assign the work of interpreting human 

rights law to the same institutions, and yet differ in their accounts of how those 

institutions should go about their interpretive tasks. Because these issues are distinct, 

we need two things: an account of interpretive authority, to tell us who should 

interpret human rights law; and principles of interpretation, which should guide the 

interpretation of human rights law for those assigned that task. 

In this chapter, I defend an account of how interpretive authority should be 

distributed. (I consider principles of interpretation in Chapter 4.) On the principle that 

interpretive authority should be distributed in the way that will best promote moral 

human rights, I argue that the international institutions of human rights law—the 

United Nations' human rights bodies, international courts, internationally appointed 

committees to oversee the implementation of human rights treaties, and similar 

institutions—should be assigned the authority to interpret human rights law. By this I 

mean that the interpretations settled on by these international institutions should be 

accepted by states and other actors as authoritative interpretations of international 

human rights law. There are important exceptions to this principle, however, which I 

merely mention at the end of this chapter and then develop more fully in Chapter 5. 
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I. Distributing authority to interpret human rights law 

Our question—how should the authority to interpret human rights law be 

distributed—may need further explanation. It may help define this question to see 

how the answer would contribute to what Allen Buchanan and David Golove have 

called an account of system legitimacy for international law. Such an account would 

specify the conditions under which the authorized agents of the international legal 

system would be morally justified in making, applying, and enforcing laws.' Clearly, 

an account of system legitimacy for human rights law is much broader than an account 

of how authority for interpreting human rights law should be distributed. Specifically, 

the following limits to our discussion differentiate our subject ft-om that of system 

legitimacy: First, we are interested in international human rights law, not in 

international law generally. 

Second, we are interested in the question of how to allocate authority solely for 

the interpretation of human rights law. While this issue may be cormected with the 

allocation of authority for making or enforcing human rights law, we are interested in 

these issues only to the extent that they are relevant to the question of how human 

rights law should be interpreted. One way of describing this limitation is to say that 

we are concerned with judicial activity, as opposed to legislative or executive activity. 

(As I shall note later, however, the international human rights legal system includes 

' Allen Buchanan and David Golove, "The Philosophy of International Law," unpublished manuscript. 
See also Allen Buchanan, "System Legitimacy," unpublished inanuscript. 



several mechanisms of interpretation that are not courts, but which nonetheless carry 

out the function of deciding what the law means for application in particular 

circumstances.) Of course, judicial or interpretive activity may not always be cleanly 

separable from legislative and executive activity. For example, legislative activity will 

constrain judicial activity, which will constrain executive activity. However, an 

examination of the relationships between these legal functions is beyond the scope of 

my project. Thus, in this chapter, I am concerned exclusively with an account of the 

distribution of interpretive authority within the international human rights legal 

system. 

Third, while Buchanan and Golove's description of system legitimacy might 

imply that we already know who are the authorized agents of international law (and 

that we only need to discover the conditions under which those agents are morally 

justified in exercising political power), our project explicitly directs us to specify who 

should be the agents authorized to interpret intemational human rights law. 

In sum, we are not seeking a general account of the legitimacy or moral 

justificatiort of intemational human rights law as a whole. Rather, our account of a 

morally justified institutional framework for allocating interpretive authority should 

serve to fill in some of the details of a larger account of the legitimacy of intemational 

human rights law, in the sense that the conditions under which a particular distribution 

of authority to interpret human rights law can be morally justified will be a subset of a 

larger account of how the agents of intemational law generally can be morally justified 

in wielding power within the system of international law. 
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n. The justification and interpretation of human rights law 

How interpretive authority for human rights law should be distributed depends 

on how international human rights law is justified. An analogy can be made with 

constitutions in this regard. Suppose, for example, that the United States Constitution 

is justified as an incorporation of fundamental principles of political morality into 

United States law, and that one of these principles is that the majority must respect the 

moral rights of minorities. In that case, one could argue that it makes sense to support 

interpretive practices like judicial review of legislation, on the grounds that 

majoritarian legislation cannot be trusted to respect the rights of minorities, and that 

instead a small group of experts on constitutional law must be relied upon to achieve 

compliance with this moral principle.* I am not claiming that any such argument is 

sound. My point is rather to show that the justification of the Constitution is relevant 

to how we should assign authority for its interpretation. Adapting this point to apply 

to international human rights law, we are directed by it to defend an account of the 

moral justification of human rights law, and to see what guidance that theory offers in 

determining the appropriate distribution of authority for interpreting human rights law. 

On what grounds can international human rights law be morally justi fed? In 

Chapter 1, we defended a subjective version of the teleological thesis, according to 

which the aim or purpose of the participants of international human rights law is the 

" This is one of Ronald Dworkin's arguments for judicial review. See Dworkin, Freedom's Law 
(Cambridge, MA: Harvard University Press, 1996), "Introduction: The Moral Reading and the 
Majoritarian Premise." 



protection and promotion of moral human rights. The teleological thesis suggests that 

institutions of international human rights law may be morally justified according to 

how well (or whether) they enable the participants of human rights law to promote 

moral human rights. We can call this "the criterion of teleological success." 

But what is the moral significance, if any, of a positive evaluation of 

international human rights legal institutions on this score? On the subjective version 

of the teleological thesis, the moral value of those institutions depends (at least in part) 

on the moral value of the participants' intentions. By itself, successfully achieving a 

subjective purpose does not constitute a moral justification of any practice, since all 

sorts of social practices can be assigned a point or purpose that is morally wicked: the 

practice of racial segregation in the American south, for example. We need not leave 

matters there, however. Instead, we might say that the subjective purpose of 

international human rights law is precisely the kind that can provide a moral 

justification of it. For pursuing moral human rights, unlike pursuing racial 

segregation, is a morally worthy cause. However, we cannot assume that the 

nourishing of international human rights legal institutions is an unqualified moral 

good on the grounds that their subjective purpose is to promote moral human rights. 

This is because those institutions can only be used by their practitioners to promote 

their understandings of moral human rights. Since their understandings may be 

mistaken or distorted, success at this (promoting their understandings of moral human 

rights) does not provide much of a moral justification for intemational institutions. 



However, the criterion of teleological success can be met only if international 

human rights legal institutions were actually to succeed in promoting moral human 

rights, not just to succeed in promoting their practitioners' understandings of moral 

human rights. For this reason, the criterion of teleological success suggests an 

argument for the moral justification of assigning interpretive authority to international 

institutions: if, by interpreting human rights law, these institutions successfully 

promoted moral human rights better than other candidates for the job, this would 

provide a powerful moral justification for assigning interpretive authority to them. 

Accordingly, to the extent that we can defend the claim that international institutions 

will interpret international human rights law in ways that promote moral human rights, 

and will do so better than other candidates, we are justified in assigning authority for 

such interpretation to international institutions. 

A. International institutions are less biased than states 

As we have noted, international law is designed with states as its primary 

subjects. However, while states are the subjects of international law, state 

goverrunents are also the locus of power within their borders. This nesting of political 

power creates a dynamic where the power of international institutions and the power 

of states' governments limit each other. For example, if international institutions have 

the power to make and enforce international law, and international law at all concerns 

the internal workings of states, then international institutions in this regard limit the 

power of states. However, to the extent that states' governments retain their 



traditional hold on power within their own territories, this arrangement limits the 

power of international institutions to regulate governments' behavior. 

The question about the proper limits of state and international authority to 

interpret human rights law is still contested in international law. States, international 

institutions, and non-governmental organizations continue to argue about the proper 

distribution of interpretive authority. In the hope of keeping this discussion relevant to 

the question of interpretive authority as it is currently debated, I will consider states 

and international institutions as the two salient alternatives for entities to hold 

interpretive authority in international human rights law. An ideal theory of 

intemational law might devise entirely different alternatives. However, because states 

and intemational institutions are currently the most serious candidates for wielding 

interpretive authority for human rights law, I will limit my discussion to a 

consideration of these two alternatives. 

The best justification for the claim that intemational institutions are more 

likely than states to interpret intemational human rights law in such a way that 

promotes moral human rights is that governments frequently have strong motivations 

to violate the moral human rights of their citizens. These motivations arise when 

governments feel pressed to protect their own interests, even when those conflict with 

the interests of their citizens. While certainly not the whole story about how 

governments behave towards their citizens, this portrayal of states is at least partly 

accurate. Presumably, governments that torture their citizens do so under the 

assumption that violating their citizens' rights against torture is beneficial in some way 



for the government—it may be thought that a system of torture will help to keep a 

dictatorial government in power, or will help to consolidate its power, or will help it to 

maintain its hold on illicit sources of wealth.^ 

Given the prevalence of human rights violations by governments, it is safe to 

say that governments in general are not very reliable regarding the protection of their 

own citizens' human rights. To the extent that international institutions are more 

reliable than governments at protecting moral human rights, this provides a strong 

moral justification for allocating authority over the interpretation of human rights law 

to international institutions rather than to states. 

The plausibility of this justification for the authority of international 

institutions to uphold human rights is not confined to rights like that against torture. 

While torture, disappearances, and other acts of overt, government-sponsored violence 

against citizens might be the most egregious ways in which governments violate the 

rights of their citizens, some governments might find it in their own interests to oppose 

social and economic rights—for example, government officials might have strong ties 

to busmesses which oppose social and economic rights, or they may be so corrupt that 

they allocate state funds for themselves rather than using them for legitimate state 

aims. Thus, the appeal of resting authority to uphold human rights with international 

^ Governments may torture some citizens in order to benefit other citizens; for example, Israel for some 
time explicitly permitted the torture of suspected terrorists for the purpose of obtaining information 
about the terrorists' organizations' plans. This raises a different problem—that of possible conflicts 
among the human rights of different citizens—which I do not have space to discuss here. 



institutions, rather than with states, is not limited to the arena of civil and political 

rights. 

The argument of this section, then, is that if international institutions are 

entrusted with the authority to interpret international human rights law, this 

arrangement will more reliably promote moral human rights than would allowing 

states to interpret human rights law for themselves. However, this argument so far 

rests only on the claim that the international human rights legal system does not share 

states' powerful motives for violating the human rights of their citizens. There are at 

least three problems with this argument as it stands. First, I have simply assumed that 

international institutions do not share states' motives for violating the human rights of 

their citizens, and I have not investigated whether international institutions have any 

institutional biases of their own against moral promoting human rights that are 

comparable to those we have already attributed to states. Both areas need more 

investigation, which they shall receive in Section 3. 

Second, the justification for assigning interpretive authority to intemational 

institutions rather than states is fairly weak, as it makes no positive assertions about 

whether those institutions are in fact able reliably to issue correct directives about how 

governments should act regarding the human rights of their citizens. Our argument 

assumes that, without the biases we attributed to states, intemational institutions must 

be able to issue more reliable directives regarding protecting moral human rights than 

states can. However, there are several arguments that we need to consider that 

challenge the assumption that correct imderstandings of hirnian rights are within the 



reach of international political institutions altogether. These arguments are the topic 

of Section 4. 

Third, 1 have proceeded as if all governments, and all kinds of governments, 

share the same sorts of motivations to violate the human rights of their own citizens. 

However, there are good reasons to sort out different kinds of governments on this 

score. Most importantly, in general liberal democratic governments have a lot to lose 

by violating the human rights of their own citizens, while only more authoritarian 

governments can really benefit from widespread and egregious abuse of their citizens' 

human rights. That is, governments that are accountable to their citizens cannot get 

away with abusing them in the way that authoritarian governments which are not 

accountable (or are much less accountable) to their citizens can get away with abusing 

them. We should investigate this point to see if we need to qualify the conclusion that 

international institutions, and not states, should have interpretive authority. We may 

need to say, instead, that they have limited interpretive authority over liberal 

democratic governments and more extensive authority over authoritarian governments, 

at least where the human rights of their own citizens are concerned. It is not clear that 

liberal democratic governments are any more sensitive to the human rights of citizens 

of other countries than other governments are."* I address this problem in detail in 

Chapters. 

* Noam Chomsky, "The United States and the Challenge of Relativity," in Tony Evans, ed., Human 
Rights Fifty Years On: A Reappraisal (Manchester, UK: Manchester University Press. 1998); Mark 
Gibney, "U.S. Courts and the Selective Protection of Human Rights," in Mark Gibney and Stanislaw 
Fnmkowski (eds.). Judicial Protection of Human Rights: Myth or Reality? (Westport, CT: Praeger 
Publishers, 1999). See also Committee of U.S. Citizens Living in Nicaraguea v. Reagan, 859 F.2d 929 
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in. Assessing the capabilities of international institutions 

There are three main reasons to challenge the claim that international 

institutions are more likely than states to interpret human rights law in ways that 

promote moral human rights. First, the institutions of international human rights law 

are weak, and therefore are not well-situated to impose their decisions on powerful 

(and even not-so-powerful) states. Second, states have the power to influence the 

content of international human rights law, and play a role in how it is enforced through 

the United Nations and other international institutions. Therefore, the international 

human rights legal system is not free from the biases we already attributed to states. 

Third, international institutions themselves may be biased against the human rights of 

individuals in ways that do not derive from the biases of states. I address each of these 

challenges in the following sections. 

A. International institutions are ineffective 

International law is frequently disparaged for being ineffective or "toothless," 

because the institutions of international human rights law are quite weak compared to 

those of most domestic legal systems. The weaknesses of international law fall under 

two main headings. First, states can take advantage of several ways of deciding for 

themselves which provisions of international human rights law wilt bind them. For 

(D.C. Cir. 1988), a suit brought in U.S. Federal Court by U.S. citizens in Nicaragua against President 
Ronald Reagan for human rights violations there. The suit was dismissed. 



example, a state must consent to rules of international human rights law by ratifying 

treaties, and otherwise they are not considered bound by the provisions of those 

treaties. Even when a state ratifies a human rights treaty, moreover, it may issue 

reservations that exempt itself from certain of the treaty's provisions or that specify 

the particular understanding of a provision to which that state agrees to submit. 

Second, perhaps the most glaring weakness of international human rights law 

is that powerful states are immune from any effective supervision or enforcement, and 

as a consequence are effectively free to violate the human rights of their own citizens 

or citizens of other countries. For that matter, even weak states frequently are 

effectively free from international sanctions in the area of human rights, unless their 

actions violate the human rights of those in another, more powerful state. Several 

United Nations procedures exist for the purpose of investigating allegations of human 

rights abuses and issuing reports and recommendations regarding the investigations, 

but their effectiveness is largely limited by the investigated state's susceptibility to 

embarrassment. The major human rights treaties established committees to hear 

reports from states about their implementation of the provisions of the treaties, and to 

issue recommendations to states about their success in this regard, but the 

effectiveness of these committees is ftuther limited by whether states are willing 

actually to initiate the reporting process required by the treaty. Some treaties, like the 

International Covenant on Civil and Political Rights, establish a protocol for hearing 

complaints from individuals alleging violations of the treaty, which can serve to 

publicize human rights violations, but carmot do much more than that. The 
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International Court of Justice has no effective means of putting its decisions into 

practice over the objections of states. The international legal system is not entirely 

without teeth, however, as the Security Council of the United Nations may dispatch 

military forces to prevent or end human rights abuses. 

Recall that we are inquiring whether international institutions or states ought to 

have interpretive authority over human rights law. The kinds of weakness we have 

described in international institutions does not support an objection to granting them 

the authority over states to interpret human rights law. If anything, they suggest the 

worry that because international institutions are so weak, states will be able to pursue 

human rights-violating activities unchecked. Therefore, rather than constituting an 

objection to assigning interpretive authority to international institutions, these 

observations support both enhancing the enforcement powers of the international legal 

system and expanding the authority of international human rights law to include 

jurisdiction over alleged violations of the human rights one country's citizens by the 

government or agents of another country. 

One might wonder why we should defend the assignment of interpretive 

authority to international institutions rather than states, when we have already noted 

that many international institutions are too weak even to have much influence, much 

less much direct power, over states. The answer is forward-looking. If there is good 

moral reason to attribute authority for interpreting human rights to international 

institutions, then getting clear on what those reasons are can help not only think more 

clearly about the philosophical issues involved, but also, perhaps, contribute some 
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theoretical support to more pragmatic efforts towards greater effectiveness for those 

institutions. 

B. Bias in international institutions 

A slightly different worry about assigning interpretive authority to 

international institutions is that powerful states influence the international legal 

system, and by this mechanism international institutions may come to incorporate the 

biases of these states. To the extent that this is so, our conclusion that international 

institutions are more likely to promote human rights is undercut. There are two main 

ways in which international institutions might be susceptible to the biases of powerful 

states: first, states partially determine the content of human rights law; and second, 

states have a say over the enforcement of human rights law through the Security 

Council. 

States influence the content of international human rights law through both 

treaty law and customary law. Regarding the latter, to the extent that powerful states 

resist ratifying certain human rights treaties, Hkethe International Covenant on Social, 

Cultural and Economic Rights, the force of those treaties in international law is 

weakened, because the extent to which a treaty can be considered "customary 

international law" and therefore applied to non-ratifying states depends to some extent 

on the number of States parties to the treaty. Regarding treaty law, United Nations 

bodies with jurisdiction over human rights issues—which draft treaties, issue 

statements articulating their requirements, and oversee the implementation of treaty 



obligations by states, among other things—are composed either of representatives of 

states, or of individuals not officially serving as states' representatives but nonetheless 

nominated by their governments. For these reasons, the institutions of international 

human rights law do not function independently of influence from states. As a result, 

we cannot assume that those institutions do not share the biases we already attributed 

to states. 

Regarding the enforcement of human rights law, powerful states have a major 

role to play in the international system's most effective means of enforcing human 

rights law. Through the Security Council of the United Nations, these states control 

the deployment of UN forces. Each permanent member of the Security Council— 

China, France, the Russian Federation, the United Kingdom, and the United States— 

has veto power over plans of action decided upon by the Security Council as a whole. 

This arrangement effectively blocks the application of military force, or other forms of 

intervention, to address human rights abuses perpetrated by these countries or their 

allies.^ 

The corrnilative force of these objections requires us to support more sturdily 

the assertion that international human rights legal institutions are more likely than 

states to interpret human rights law in ways that promote moral human rights. The 

response to these problems is two-fold. First, if the issues we are considering are 

human rights questions within a state, then it is plausible to assume that international 

' Relevant provisions of the UN Charter can be found in Chapter V and Chapter VII. See discussion in 
Newmann and Weissbrodt, pp. 218-222. 
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oversight will be more reliable than a government's judgment about how best to 

promote human rights within a states. This is because governments' incentives in 

favor of violating human rights are generally the self-interested ones we catalogued 

earlier: governments may find that protection of civil and political rights would 

threaten their hold on power, or that protection of social or economic rights might put 

an end to the state's funds as a source of personal riches for government officials. 

International institutions of human rights law have a different relationship to citizens 

of a state that between citizens and the state's government. One of the differences is 

that international institutions do not benefit in the same ways by violating citizens' 

human rights. Therefore, these institutions can be expected to interpret human rights 

law in ways that promote moral human rights better than govemments. 

Another important factor that further supports the claim that international 

institutions will be less biased than states (where moral human rights are concerned) is 

that international law makes it ofTicial practice to accept input from non-go vemmental 

human rights groups at various stages. For example, the Human Rights Commission 

(one of the most important United Nations bodies, responsible for monitoring human 

rights around the globe) regularly consults with NGOs, and its mandate for doing so is 

written into the United Nations Charter.® The groups regularly consulted include 

Amnesty International, Human Blights Watch, International Committee of the Red 

Cross, and Doctors Without Borders. The advantage of the official consultative 

relationship between NGOs and the Human Rights Commission is that the NGOs 

® Steiner and Alson, p. 980. UN Charter, Article 71. 
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function independently of states, even powerful ones, and are often extremely critical 

of them/ To the extent that their counsel is taken seriously in international law, 

therefore, the bias of states is counteracted. Therefore, despite the evidence that 

international human rights law contains some biases towards the interests of states 

which might muddy its performance regarding issues of moral human rights, we still 

have reason to assign interpretive authority to international institutions rather than 

states. 

While the argument so far has been speculative and theoretical, we can also 

look to the record of international human rights institutions in protecting citizens 

against their governments. To some extent we can show that these institutions are 

more impartial and free from bias than are individual governments themselves. One 

way to measure the effect of states on the institutions of international human rights 

law is to see whether those institutions ever rule against powerful states, which can be 

assumed to have the most influence on the international institutions. In fact, many 

institutions of international human rights law have attempted to hold the United States, 

the world's most powerful state, accountable for human rights violations. For 

example, in 1995, in a response to the United States's report about civil and political 

rights in the U.S., the Human Rights Committee raised concems regarding the death 

penalty, excessive use of force by the police, the criminalization of homosexuality, 

^ This assertion is too simple; some have argued that NGOs reflect, if not the views of a particular 
country, the preoccupations of western societies. Hence, Amnesty International, which began life in 
Europe, is nearly exclusively concerned with torture, disappearances, and other "first generation" civil 
and political rights to the exclusion of social, cultural and economic rights. Whether this constitutes a 
criticism of AJ, or merely an observation of the fact of its self-appointed mandate, is currently debated. 
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and the economic condition of minorities.^ In another case, the International Court of 

Justice found, in 1986, that the United States's aid to the Contras in Nicaragua 

violated international law.'' More recently, the ICJ found that the United States 

violated its obligations under the Vienna Convention by failing to notify the German 

govemment in a timely fashion that two of its citizens were sentenced to death in 

Arizona. There was one dissent in this judgment, which was not registered by the 

American judge on the court.'" These judgments had little practical effect, but that is 

an issue of the effective power of international institutions, and does not call into 

question our thesis that international institutions are less likely than states to be biased 

against the human rights of their own citizens when they interpret human rights law. 

These examples do not come close to demonstrating the impartiality and 

fairness of international legal bodies, nor are they intended to do so. The thesis they 

do support, although inadequately, is that international legal institutions can be 

expected to be more sensitive than states themselves to the human rights of their own 

citizens and citizens of other countries. 

The second layer of response to these problems of bias within the international 

human rights legal system is to reflect on the reforms of the international human rights 

legal system that would ensure its ability to resist the influence of powerful states in its 

* Human Rights Committee, Consideration of Reports Submitted by states Parties Under Article 40 of 
the Covenant: Comments of the Human Rights Committee, U.N. Doc. CCPR/C/79/Add.50 (1995). 
Newmann and Weissbrodt p. 123. 
' International Court of Justice, Case Concerning Military and Paramilitary Activities in and Against 
Nicaragua (Nicaragua v. United States), 1986 I.C.J. 14. Newmann and Weissbrodt, p. 614. 

See the International Court of Justice, 27 June 2001, LaGrand Case (Germany v. United States of 
America). On the web at http://www.icj-cij.org/icjwww/idocket/igus/igusframe.htm. 

http://www.icj-cij.org/icjwww/idocket/igus/igusframe.htm
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efforts to promote moral human rights. As the system is now, there are at least two 

obvious problems: first, the world's most powerful states are so powerful as to obviate 

any efforts the international community might make towards disciplining their human 

rights-related behavior; second, this inequality of economic and military power is 

reflected in the design of international institutions like the Security Council. Thus, a 

full theory of legitimacy for international human rights law would have to address in 

more detail the ideal theory of international institutions. For our purposes in this 

project, it is appropriate simply to concede that some aspects of the system as it is, 

perhaps most notably the structure of the Security Council, do indeed detract from the 

impartiality of the system as a whole. When such features come to our notice, it is 

important to insist that they be reformed. Thus, the conclusion that international 

institutions should have interpretive authority within human rights law must be limited 

by the defects of the international legal system as a whole. However, linking our 

account of interpretive authority within international human rights law to the 

protection of moral human rights has already proven fioiitful, in that it has identified 

egalitarianism and impartiality in international institutions as hnportant moral features 

of the intemational human rights legal system, essential to a ftill endorsement of 

international institutions as the justified interpreter of human rights law within an ideal 

system. 

C. Biases inherent in the intemational system 
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A different problem for assigning interpretive authority to international 

institutions is that they may have their ovvn biases that do not derive from state biases 

(which we discussed in the previous section)." It is entirely possible that some 

international institutions may act systematically in ways that violate the human rights 

of certain groups. There are at least two ways in which this might occur. First, some 

people claim that the World Bank and the World Trade Organization are biased 

towards the interest of wealthy investors and large multinational corporations, to the 

detriment of human rights in poor countries. Thus, one way in which international 

institutions might be biased against human rights is by being co-opted by private 

interests that themselves are, for whatever reason, inimical to moral human rights. 

A second source of bias against human rights within international institutions 

is that such institutions will have to be large bureaucracies with powers and privileges, 

as well as military institutions. Thus, officials in human rights organizations may 

succumb to the desire to broaden or consolidate or simply exercise their power at the 

expense of some people's human rights. Those people whose rights are sacrificed are 

likely to be the powerless, who are not able to hold the officials and institutions of 

human rights law accountable. 

As a first response to this problem, we should distinguish between what Allen 

Buchanan and David Golove have called transnational justice and international justice: 

Transnational justice concerns those rights and duties that obtain 

between members of the same state or between the government of a 

'' I am grateful to Tom Christiano for making this point. 
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state and its members which ought to be recognized by international 

law as being universal, that is, as applicable to all states. In other 

words, transnational justice principles articulate the principles of 

justice that the international community ought to insist are met by all 

states in their internal affairs. International justice concems the 

rights and duties of the subjects of international law so far as they 

are not members of the same state or do not stand in the relationship 

of government to governed within a state.'" 

This distinction is helpful because it shows us that we have changed subjects 

slightly. When we argued that international institutions can be expected to promote 

moral human rights through their interpretations of international human rights law 

better than individual governments could, we were comparing the expected 

performance of governments and international institutions in the area of transnational 

justice. When we ask whether international institutions can be expected to violated 

human rights themselves, we have entered the realm of international justice. It seems 

clear that international human rights institutions, not states, should have the authority 

to interpret human rights law as it applies to questions of intemational justice. Indeed, 

it is difficult to forecast what the argument might be for granting individual states such 

authority. 

'• Allen Buchanan and David Golove. 'The Philosophy of Intemational Law," unpublished manuscript, 
p. 21 (emphasis added). 
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It may seem that in giving our answer we have not fully appreciated the 

problem we are considering. For the worry is that international institutions themselves 

may have strong incentives to violate human rights, and it is not a response to this 

question merely to note that international institutions should have interpretive 

authority over questions of international justice. However, we must keep our 

international institutions distinct. In our discussion, I have been comparing the 

relative capacities of international human rights legal institutions and individual 

govemments for promoting moral human rights. International human rights legal 

institutions include the United Nations, the International Court of Justice, the Human 

Rights Committee, and the like. International human rights law, through the operation 

of these institutions, should constrain other international organizations like the World 

Bank and the WTO. Thus, our observation that international human rights legal 

institutions should have interpretive authority over questions of international justice 

need not exacerbate any existing human rights violations perpetrated by other 

international institutions. 

This argument so far suggests that we need to think further about the ideal 

construction of the international human rights legal system. Our recent discussion 

notes that this system is, and ought to be, separate in purpose and function from other 

international institutions, and indeed that it ought to regulate those other institutions. 

While we do not have space for this here, a full defense of the moral justification of 

international human rights legal institutions would have to further specify the 

conditions under which the independence of international human rights legal 
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institutions—from states' and from private economic, military or political interests— 

can be reliably maintained. 

IV. Can human rights law promote moral human rights? 

Because human rights law is developed through procedures that feature the 

participation of states, powerful states might have disproportionate influence over its 

content. Some governments, notably in Africa and Asia, ground their objections to the 

whole project of an international human rights legal system in the fact that that civil 

and political human rights, or even the whole notion of human rights, is Western-

biased and incompatible with their moral traditions.'^ This objection reflects the view 

that the content of human rights law at any one time is simply the result of political 

bickering by powerful states, and so is unlikely ever to contain all and only the 

provisions dictated by moral human rights, correctly understood. If this is true, then it 

might constitute a powerful objection to the notion that human rights law can issue 

reliable directives about how to promote moral human rights. 

As stated, this objection looks like a snnply practical problem: if it weren't for 

the political bickering, we might conclude, human rights law might have a shot at 

successfully identifying the correct understandings of moral human rights, and issuing 

only directives consistent with these understandings. However, the problem is deeper 

As a response, see the African [Banjul] Charter on Human and Peoples* Rights, which includes a 
section detailing the duties of individuals. For example, "Every individual shall have the duty to 
respect and consider his fellow beings without discrimination, and to maintain relations aimed at 
promoting, safeguarding and reinforcing mutual respect and tolerance." See also the collection of 
articles by Susan Sim from The Straits Times (Singapore) in Steiner and Alston, pp. 545-7. 
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than this. Even with the best of intentions and under the best conditions, unless we 

have reason to think that we can identify reliable experts on the content of moral 

human rights, the substantive content of human rights law will at best be an imperfect 

codification of moral human rights. Just like any other system of law, some of its 

content will be morally defensible, and the rest will not. Therefore, to meet the 

objection, some account must be given of how we can understand the directives of 

human rights law as promoting moral human rights despite its fallibility in this regard. 

This objection assumes that if the content of human rights law contradicts the 

specified content of moral human rights, then we cannot say that human rights law 

issues directives that conform to states' reasons for action based on moral human 

rights (at least to the extent of the conflict). Here is an example: If abortion is a 

violation of fetuses' rights to life, but human rights law permits abortion, then in this 

case human rights law is in serious conflict with moral human rights. This does not 

mean that, as long as such conflicts exist (between some provisions of human rights 

law and some moral human rights), human rights law cannot issue any correct 

directives about moral human rights at all. It is possible that, all things considered, 

human rights law, even when some aspects of it conflict with moral human rights, 

issues more correct directives than incorrect ones. However, if such conflicts are 

widespread, then it is not clear how we could defend the claim that human rights law 

issues correct directives about moral human rights on the whole. More importantly, 

without some account of what the correct content of moral human rights is, we would 

not know how to identify the correct directives of international human rights law fi-om 
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the incorrect ones (or, in other words, the ones that would actually promote moral 

human rights from those that would not). As a result, in any given case, we might 

have no reason to attribute interpretive authority to international institutions at all. 

This objection assumes that, in order to justify assigning interpretive authority 

to international institutions, they must be capable of successfully and demonstrably 

identifying correct answers about what moral human rights require on a case-by-case 

basis. However, the conditions of the moral justification of assigning interpretive 

authority to international institutions are not so strict. What we need is evidence that 

the interpretations of international institutions can be expected better to promote moral 

human rights than those of states. We can have such evidence even if we cannot be 

sure that the interpretations of international institutions are morally correct in every 

case. It is entirely possible that, even if international institutions frequently issue 

directives based on incorrect specifications of moral human rights, they might still be 

more reliable than governments themselves in identifying how governments should act 

regarding moral human rights. 

Moreover, suppose we have doubts about certain interpretations of 

international human rights law issued by international institutions. If we have reason 

to think that international institutions are more reliable than states in general at issuing 

correct interpretations of moral human rights, then our lack of certainty about the 

correctness of a particular interpretation does not undermine the moral justifiability of 

assigning interpretive authority to international institutions, even in that case. 

Authority over the interpretation of moral human rights is not the sort of thing that can 
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be granted on a case-by-case basis. What is needed, rather, is to determine whether 

international institutions can, in general, do better at interpreting human rights law in 

ways that promote moral human rights than states themselves. If we international 

institutions are better than states in this regard, then we should accord interpretive 

authority to them in all cases, even if we cannot be sure that any particular directive is 

in fact correct, and, moreover, even if some of its interpretations are in fact incorrect. 

A. An epistemic-deliberative model for international human rights law 

I propose that an epistemic-deliberative model of human rights law makes 

plausible the claim that international institutions would interpret human rights law in 

ways that promote moral human rights. The epistemic-deliberative model requires 

that human rights law be structured so that it is accountable to deliberation about the 

content of moral human rights and the appropriate content of human rights law. If free 

and open debate about moral human rights is capable of discovering their specific 

content, a deliberative system of international human rights law could plausibly be 

claimed to be a better judge, in the general run of cases, of how governments should 

act regarding the human rights of their citizens than those governments themselves. 

B. Estlund's "Epistemic Proceduralism" 
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The epistemic-deliberative model I am describing owes much to David 

Estlund's account of the justification of democracy.'"^ In Estlund's view, justifications 

for democracy must balance two competing considerations. First, we generally 

suppose that there are objective moral criteria that support some policies and not 

others. However, people disagree about those moral criteria, and citizens in a 

democracy are not required to defer to the moral judgments of others; as a result, the 

objective criteria that would justify certain outcomes over others cannot override the 

will of the majority in a democracy. Therefore, many justifications of democracy 

resort to proceduralist accounts, which justify democracy by reference to some fact 

about democratic procedures as opposed to the superiority of democratic decisions on 

objective moral grounds. 

However, Estlund argues that the retreat to proceduralism is not warranted. 

Under appropriate conditions, Estlund argues, deliberation that precedes voting can 

make majority rule much more likely to result in choices that are better according to 

objective moral standards. However, while the epistemic advantages of pre-voting 

deliberation are good enough to justify the general nm of democratic decisions 

according to objective moral standards, they do not imply that every decision must be 

correct according to the objective moral standards. Thus, the advantages of pre-voting 

deliberation legitimate the general run of democratic decisions (in an appropriately 

deliberative democracy), but not on the grounds that every decision is morally correct. 

'•* David Estlund, "Beyond Fairness and Deliberation: The Epistemic Dimension of Democratic 
Authority", in James Bohman and William Rehg, Deliberative Democracy (Cambridge, MA: MIT 
Press, 1997), pp. 173-204. In this section, page numbers in parentheses refer to this article. 
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Therefore, there Is no reason for minority voters to assume either that the procedure 

was illegitimate, since legitimacy is a function of the system's tendency to get correct 

answers, rather than a function of the objective correctness of each decision. 

Moreover, there is no reason for minority voters to assume that their vote was morally 

mistaken, again because the theory does not assume that all post-deliberative majority-

rule decisions are objectively correct. 

The epistemic-deliberative view of international human rights law picks up on 

Estlund's observation that the tendency of a system to make decisions that are better 

on some objective standard provides a kind of justification for all the decisions made 

by that system. If, under appropriate deliberative conditions, human rights law can 

generate directives that approximate the correct requirements of moral human rights 

more closely than do the decisions of individual states, then this provides good reason 

to attribute interpretive authority to international institutions, even when we are unsure 

about the correctness of a particular directive. 

C. Epistemic advantages of deliberation 

It is a familiar thesis that public deliberation can lead to the moral 

improvement of policies and laws. For our purposes, two aspects of this thesis are 

important. First, if human rights law is held accountable to widespread public 

deliberation about moral human rights, diverse perspectives will be reflected in the 

content and structure of the law. Because the fundamental principle underlying moral 

human rights is equal consideration for the basic hiunan interests of all persons, it is 
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important that international human rights legal institutions (in order to issue directives 

that promote rather than conflict with people's human rights) be sensitive to these 

interests. In order to be sensitive to these interests, information is needed about what 

people's basic human interests are and how best to meet them. The best way to get an 

accurate understanding of people's basic interests is to get their own viewpoints on the 

subject. This need not assume that people are never wrong about what is in their 

interests, but only that people are generally the most reliable source of information 

about their own interests.'^ 

But effectively implementing human rights law is not only a matter of 

balancing people's interests. The second aspect of the thesis that public deliberation 

improves the moral quality of laws is that deliberation contributes to a better shared 

understanding of the abstract moral principles of moral human rights incorporated into 

the law. John Stuart Mill famously argued that liberty "of thought and discussion" is 

essential for reliable moral knowledge.'^ One reason is that public deliberation can 

bring to light mistaken moral beliefs or half-truths, and ideas for reform: 

[Man} is capable of rectifying his mistakes by discussion and 

experience. Not by e.xperience alone. There must be discussion to 

show how experience is to be interpreted. Wrong opinions and 

practices gradually yield to fact and argument; but facts and 

arguments, to produce any effect on the mind, must be brought 

" Thomas Christiano, The Rule of the Many (Boulder, CO: Westview Press. 1996). 
" JS Mill, On Liberty (Indianapolis: Hackett Publishing Co., 1978). 
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before it. Very few facts are able to tell their own story, without 

comments to bring out their meaning.'^ 

Mill also pointed out that, when people engage in deliberation about policies for a 

community, they get used to taking perspectives other than their own. They are 

trained to see other people's interests as morally significant, and to transcend their 

narrow, self-interested perspectives. This makes it more likely that public deliberation 

will be a good faith effort to determine the correct content of moral and political 

principles, rather than an opportunity to assert one's own interests at the expense of 

others. 

One problem with this line of argument is that increased deliberation may not 

lead toward univocality on a moral question, but rather to further entrenched 

differences of opinion. For this reason, increased deliberation about the content of 

moral human rights may not seem to provide "a better shared understanding" of moral 

human rights. This seems to undercut my argument that increased accountablity to 

deliberation in international human rights legal institutions leads in a reliable way to 

better directives about promoting moral human rights than those states are likely to 

issue to themselves. One part of the response to this problem is to note that, where 

entrenched differences of opinion arise, it is entirely possible that the issue is one that 

permits a plurality of options. (I further defend this claim in Chapter 4.) For this 

reason, different interpretations of human rights law may be equally permissible on 

moral grounds. 

" Ibid., p. 19. 
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Moreover, deliberative arrangements still have the advantage that outrageous 

positions on human rights are likely to be discredited in an open deliberative system, 

so the remaining disagreement is likely to be reasonable disagreement. When there is 

reasonable disagreement over how international human rights law should be 

interpreted, we can justify attributing interpretive authority to international institutions 

on the grounds that such a system of interpretation is likely to yield, in the long run 

over the sum of its decisions, the best understanding of moral human rights. 

To the extent that it is plausible that widespread public deliberation can lead to 

better information regarding people's basic human interests, and to better shared 

understandings of the content of moral human rights, it makes sense to ensure that 

international human rights law is held accountable to the results of such deliberation. 

This provides an argument for the claim that international institutions of human rights 

law can issue directives to states that will promote the human rights of its citizens. 

This is not to say that this argument establishes that human rights law as it is can issue 

such directives—that conclusion depends on the extent to which human rights law is 

currently designed to foster and accommodate deliberation about its content. (I will 

examine that question in Chapter 5.) Here I merely wish to make plausible the claim 

that an appropriately deliberative system of international human rights law should be 

granted interpretive authority over states regarding matters of human rights law. 

There is at least one troubling problem left to address. The argument of this 

chapter purports to establish that if international human rights law is sufficiently 

deliberative, it ought to have interpretive authority. However, there is nothing in the 
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premises that supports the claim that deliberation about human rights law best occurs 

at the international level. What is wrong with granting sufficiently deliberative states 

the authority to interpret human rights law for themselves, at least regarding questions 

of transnational justice? I will take up this question in Chapter 5. The conclusion I 

reach there is the following: When states are sufficiently internally deliberative, they 

should have interpretive autonomy from the international human rights legal system, 

excluding the extent to which their actions or policies affect the human rights of 

people in other states who do not participate in their deliberative processes. 
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Chapter 4: Principles of Interpretation 

We began the previous chapter by noting the relevance of the justification of 

international human rights law for an account of the distribution of interpretive 

authority for human rights law. Similarly, the justification of a constitution may also 

be relevant to the selection of principles of interpretation. If the justification of the 

U.S. Constitution entails that the Constitution articulates fundamental moral principles 

which are to guide and constrain the United States government, then presumably any 

interpretation of the Constitution should at least be consistent with those principles. 

Joseph Raz has made this point: 

A principle of constitutional theory that commands widespread 

support says that the principles of constitutional interpretation 

depend in part on the theory of constitutional authority. In 

determining the conditions for constitutional legitimacy, the theory 

of the authority of the constitution contributes to the determination 

of principles of interpretation.' 

I will make an analogous argument in this chapter. I argue that, because the moral 

justification for the international institutions that enforce human rights law depends on 

their success at promoting moral human rights, this goal should guide the substantive 

process of interpretation for human rights law. 

' Joseph Raz, "On the Authority and Interpretation of Constitutions," in Larry Alexander (ed.). 
Constitutionalism (Cambridge: Cambridge University Press, 1998), p. 157. 
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I. Interpreting human rights law: Two theses 

We can begin by addressing two salient but overly simplistic alternatives 

regarding the relevance of moral human rights to interpreting human rights law. The 

first thesis is that only moral human rights, whatever their content, are relevant to the 

interpretation of human rights law. We can call this "the correspondence thesis," since 

on this view, at least in theory, the content of human rights law will exactly 

correspond with the content of moral human rights themselves. The second thesis is 

that moral human rights are entirely irrelevant to the interpretation of human rights 

law; we can call this "the irrelevance thesis." If we accept the irrelevance thesis, we 

would need some other standard (besides moral human rights) to guide the 

interpretation of human rights law. Perhaps, for example, the expectations or 

intentions of the legislators of international human rights law should guide its 

interpretation, and not the content of the moral rights themselves, whatever that might 

be. 

The correspondence thesis and the irrelevance thesis do not exhaust the logical 

space of theories about the relevance of moral human rights to the interpretation of 

human rights law. However, these theses are in an important sense polar opposites: 

while the second view maintains the irrelevance of moral human rights to interpreting 

human rights law, the first view asserts that moral human rights are all that is relevant 

to interpreting human rights law. By considering these two views first, even if we 

reject both, we should get some idea of where on the spectrum between them we want 

to locate our own view. 
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Two clarifications are in order before we examine these theses more closely. 

The first is that, like legal human rights, moral human rights are often stated and 

understood in very general terms. Human rights to life, medical care, and political 

participation are often asserted and understood as abstract statements about the prima 

facie moral entitlements of all persons. However, general moral principles and 

abstract moral rights often do not tell us what to do, or what is acceptable, in particular 

cases." In understanding the different theses about the relevance of moral human 

rights to the interpretation of human rights law, therefore, we must be clear about 

whether we are referring to moral human rights in their abstract form, or as they are 

specified. On the correspondence thesis, the idea is that the specification of moral 

human rights will provide whatever content that legal human rights are to contain. 

The second qualification is that these theses must be understood abstractly 

enough to accurately describe all kinds of interpretation that occurs in international 

human rights law. When lawyers and legal philosophers speak of legal interpretation, 

they generally mean to refer to the activity of judges. However, we should not take 

judicial interpretive activity to be the most important type, or the paradigmatic model, 

of interpreting international human rights law. This is because the primary subjects of 

international human rights law are states, which have legal systems of their own. As a 

result, interpretation of human rights law takes place in various contexts, both judicial 

and non-judicial, both within and between states, and in various supra-national 

* Justice Holmes wrote: "General propositions do not decide concrete cases." Lochner v. New York, 
198 U.S. 45, 76 (1904) (Holmes, J., dissenting.) 
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organizations. For e.xample, states have the ability under international human rights 

law to ratify treaties subject to reservations and understandings, which explicitly note 

the state's interpretations of the treaty's provisions; as a result, the ratification process 

may involve deliberation within states that amounts to interpreting international 

human rights law. In many states, including the United States, the ratification process 

is entirely carried out by the legislative and executive branches, not the judicial 

branch. Other arenas in which international human rights law is interpreted include 

the following: in treaty-based monitoring groups like Human Rights Committee; in the 

international process of establishing detailed human rights treaties on specific issues 

like children's rights, women's rights, racial discrimination, or rights of indigenous 

peoples; in the construction of regional treaties like the American Convention on 

Human Rights or the African Charter on Human and Peoples' Rights; in international 

and regional courts; and within states whenever general legislation or Constitutional 

interpretation is seen as relevant to the requirements of international human rights law. 

H. The irrelevance thesis 

There is certainly nothing incoherent in thinking of the project of interpreting 

human rights law as divorced entirely from the specification of moral human rights. 

However, the problem with this view is that is seems inconsistent with the conditions 

of the justification for the allocation of interpretive authority. Is it possible to interpret 

international human rights law in ways entirely disconnected from moral human 

rights, and still understand the process of interpretation, and by extension the 
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institutions of international human rights law, as promoting moral human rights? One 

way in which this might be possible is to understand the very fact that human rights 

law codifies abstract moral human rights as its total contribution to realizing moral 

human rights. On this view, however human rights law is interpreted, the existence of 

a human rights law inspired by abstract moral human rights is enough of a 

contribution to the promotion of moral human rights to consider the legal system 

successful in promoting moral human rights. However, the burden on this view is to 

show that the mere existence of a legal human rights system would promote moral 

human rights at all, even though the specific requirements of the legal system do not 

line up with the specific requirements of moral human rights, and no effort in the 

interpretive process is expended in trying to ensure that the law corresponds to moral 

human rights. To return to abortion as an example, if the legal human right to life is 

interpreted to permit abortion, but the specified moral right to life forbids it, then it is 

unclear how the legal system has, in this case, promoted the realization of moral 

human rights. 

That said, there are two avenues of defense of the irrelevance thesis. One is to 

reject the claim I defended earlier, that the attribution of interpretive authority for 

human rights law should depend on its ability to promote moral human rights. Even if 

this rejection can be defended, it remains the case that the irrelevance thesis is 

incompatible with the most natural understanding of how to interpret those substantive 

provisions of human rights law that explicitly incorporate abstract moral principles 

directly into human rights law. There is nothing intrinsically incoherent about this: we 
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could interpret the legal provision that all peoples have the right to self-determination 

in a way that made no reference to the moral principle that all peoples have the right to 

self-determination. For example, we might require interpreters of human rights law to 

interpret it according to their understandings of the meaning of the words in the 

relevant statutes, and apply that interpretation independently of whether they think that 

understanding is at the same time the best interpretation of any relevant moral 

principles. Such an approach to interpreting these kinds of statutes rejects the "moral 

reading" of international law, which sees some substantive provisions of human rights 

law as incorporating moral principles into the law, and which I defended in Chapter 2. 

Moreover, as we noted, it must reject linking the attribution of interpretive authority 

for human rights law to the ability to promote moral human rights. To make these 

rejections plausible, the defender of the irrelevance thesis must find some other 

coherent explanation for the point and purpose of human rights law, and another 

account of the how to allocate interpretive authority. Because I have argued for the 

moral reading of human rights law and for linking the allocation of interpretive 

authority to the ability to promote moral human rights, B will set aside this defense of 

the irrelevance thesis as implausible based on these earlier arguments. 

Alternatively, the proponent of the irrelevance thesis might accept that we 

should distribute interpretive authority in a way that would promote moral human 

rights, but nonetheless argue that human rights law can promote moral human rights 

without using moral human rights to guide the interpretation of human rights law. 

One way to do this is to argue that some moral values can be promoted by a legal 
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system even if the laws are not interpreted according to those values. We might 

understand this argument as a claim about the virtues of the rule of law. The rule of 

law is often thought morally desirable, even independently of any reference to the 

content of the law, because it promotes morally significant values like the stability of 

law and limited government (as opposed to the capriciousness of "rule by men") or 

personal autonomy (based on the predictability of the rule of law).^ In this sense, we 

might see moral human rights as moral values that are promoted by the rule of human 

rights law, regardless of the law's content. However, there are two problems with this 

as a defense of the irrelevance thesis. First, the values that can be achieved by a 

formal legal system alone are limited to things like impartiality before the law, 

predictability, and formal constraint of government officials. Moral values like human 

rights, while they include things like impartiality before the law, also include specific 

policy requirements like the prohibition of slavery and the requirement that men and 

women have equal opportunities. Such values cannot reliably be promoted by just any 

system of law. These substantive values can only be reliably promoted by a legal 

system that includes them as substantive provisions. Second, to ensure equality before 

the law, the principle of equality must at least constrain the interpretation of law. If, 

for example, a particular judge did not take seriously the principle that all people are 

to be treated equally by the law, then it is not clear that this judge's decisions would in 

fact promote that value. 

^ See Joseph Raz's discussion of the rule of law in Raz, The Authority of Law (Oxford: Clarendon Press. 
1979), Chapter 11, "The Rule of Law and its Virtue." 
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Since the "rule of law" interpretation of this argument fails, we would do better 

to interpret the defender of the irrelevance thesis to mean that the existence of a human 

rights legal system—with the substantive but abstract content it has (for example, 

including the prohibition of slavery and the requirement of gender equity)—can 

reliably promote moral human rights, even if its interpretation is not guided by 

principles of moral human rights. To an extent, I think this is true. International 

human rights law at the very least provides people with an avenue for pursuing justice 

in the aftermath of human rights abuses, and has even held some perpetrators of these 

abuses accountable for their actions. Moreover, human rights law has promoted 

general awareness of moral human rights, and made some abuses of moral and legal 

human rights more visible, hi these ways, the ability of human rights law to promote 

moral human rights is not hampered by the abstraction of its statutes. Upon closer 

inspection, however, this fact does not support the claim that interpreting human rights 

law without reference to moral human rights can promote moral human rights. For the 

fact that we can point to cases in which human rights law seems to promote moral 

human rights already assumes that, in those eases, human rights law supports the 

morally correct understanding of human rights principles. We would not point to a 

case in which the abstract principles of human rights law were interpreted as explicitly 

or tacitly condoning genocide, for example, as a case in which it has promoted moral 

human rights. 

There are other ways of understanding the claim that human rights law, with 

the substantive but abstract content it has, can promote moral human rights without 
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taking moral human rights explicitly into account in interpreting the law. However, in 

general, these run into the problem we described above: they will have difficulty 

explaining how to make sense of those substantive principles of human rights law that 

explicitly incorporate moral human rights into the law. That is, they prove 

inconsistent with the moral reading of international human rights law. Once the aim 

of interpreting the law according to the content of the relevant moral principles is 

abandoned, the moral reading of these legal provisions takes a back seat to other 

interpretive criteria. As a result, the irrelevance thesis cannot take seriously the goal 

of promoting moral human rights. For this reason, the irrelevance thesis is also 

incompatible with our account of how to distribute interpretive authority within human 

rights law. Therefore, we should reject it and move on to consider the correspondence 

thesis. 

in. The correspondence thesis 

The correspondence thesis holds that the content of human rights law should 

be the same as the content of specified moral human rights. Another way to put it is 

that human rights law should be interpreted by reference only to the content of 

specified moral human rights. The defender of the irrelevance thesis might argue in 

response that this assumes that moral human rights have determinate content—that is, 

that for any particular moral human right, there is a determinate collection of actions, 

states of affairs, or practices that are permitted or required, and all others are 

prohibited. But this thesis is questionable. It might be the case, for instance, that 
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moral human rights are inherently indeterminate, i.e., that they have no determinate 

content which can be discovered by moral reasoning. One way to put this claim is as 

follows: "[MJanyof the most important rights concepts are formulated at an 

exceedingly high level of abstraction. Because human rights concepts tend to be very 

elastic and open-ended, they are capable of being given a wide range of meanings, 

including inconsistent meanings."^ According to this view of human rights, the rights 

themselves are vague and do not imply any particular substantive content. The 

relevance of this point to interpreting human rights law is that if moral human rights 

are essentially indeterminate, then it is not clear that there is any point to requiring 

human rights law to be interpreted consistently with the specification of moral human 

rights. 

A. Determinacy and moral human rights 

Two questions are important here. First, what does it mean to say that moral 

human rights are determinate? Second: Does the correspondence thesis—the thesis 

that the content of human rights law should correspond cxactly to the specification of 

moral human rights—in fact assume the determinacy of moral human rights? The 

answers to these questions are intertwined. Both questions are important to our 

inquiry because the correspondence thesis holds that only moral human rights are 

relevant to the interpretation of human rights law. The questions that arise in 

* Karl BClare, "Legal Theory and Democratic Reconstruction: Reflections on 1989" in University of 
British Columbia Law Review, 1991, p. 99. 
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interpreting human rights law may be quite specific: Is it permissible, according to the 

legal human right to health care, for a government to subsidize care for kidney disease 

when some people have no access to health care at all, as is currently the case in the 

United States? According to the correspondence thesis, this is a legal question that 

ought to be answered by consulting the specified moral human right to health care. 

This implies that the moral human right to health care can be made fairly specific, 

since it is supposed to be able to answer this very specific question. If we further 

assume that the correspondence thesis is to apply to all such legal questions, no matter 

how specific, then the correspondence thesis is committed to the determinacy thesis: 

the thesis that moral human rights are fully determinate. 

But—to return to the first question—what does it mean for moral human rights 

to be fiilly determinate? The intuitive way to put it is: Moral human rights are fully 

determinate if, for every moral human right, and for every situation, there is an 

objectively correct answer as to whether that situation is permitted, required, or 

prohibited by that right. In more thorough and technical language, determinacy in a 

moral right can be defined as follows: A moral right is determinate if every possible 

action, policy, or state of affairs is either required, prohibited, or permitted by the 

right. Indeterminacy in a moral right would be simply the negation of this: A moral 

right is indeterminate if some actions, policies, or states of affairs are neither required, 

prohibited, nor permitted by the right. So defined, determinacy of moral human rights 

is essential to the view that there is an answer to all questions that might arise about 

what the fulfilhnent of moral human rights involves. That is, when we ask questions 
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like, "Does the moral human right to medical care require the provision of public 

health services?" or "Does the moral human right against cruel punishment forbid 

solitary confinement?" or "Does the moral human right to life permit abortion?", we 

are usually assuming that there is a correct answer; yes or no. If we assume that there 

is a correct answer to all such questions, then we are assuming that moral human 

rights are determinate in the sense just defined. 

Notice that the determinacy thesis, as I have defined it, is compatible with 

moral human rights' permitting a wide range of different situations. For example, it is 

consistent with the determinacy thesis that the moral human right to health care 

permits states either to pursue a govemment-funded health care system, or to 

implement a managed-care system. This does not violate the determinacy thesis 

because it does not imply that there are some situations in which the dictates of the 

moral right to health care simply run out, and say nothing about whether some 

situations are permitted, required or forbidden by the right. What would violate the 

determinacy thesis? If we thought that the human right to health care simply said 

nothing about how toxic waste dumps should be located—it did not condemn, nor 

endorse, nor permit any particular account about how the locations of toxic waste 

dumps—then in this regard (concerning the locations of toxic waste dumps) the 

human right to health care would be indeterminate. 

A more intuitive way of putting the determinacy thesis is to recall that moral 

human rights are usually understood in abstract terms. Our question here is whether 

they can be made specific. Can the abstract, universal right to health care be specified 
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so that we know in detail what services must be provided, what situations must be 

avoided, and the range of permissible arrangements, according to the correct 

specification of the moral right? In the following discussion, I will sometimes refer to 

questions about the determinacy of moral human rights as questions about whether 

moral human rights can be specified. These mean the same thing. 

B. Are moral human rights entirely unspecificable? 

Recall that the irrelevance thesis states that moral human rights are entirely 

irrelevant to the interpretation of human rights law. For this thesis to be plausible— 

given the theses that the function of human rights law is to promote moral human 

rights, and that the moral authority of human rights law depends on its adequately 

guiding states regarding moral human rights—it would have to be the case that moral 

human rights are wholly unspecifiable. Otherwise, as we said earlier, it is not clear 

how human rights law interpreted in ways possibly inconsistent with specified moral 

human rights could be understood as promoting moral human rights. Moreover, it is 

difficult to see how interpreting human rights law without regard for moral human 

rights could contribute to the deliberation that, in the previous chapter, we argued is 

essential to the assignment of interpretive authority in human rights law. 

In its most extreme form, the thesis that moral human rights are indeterminate 

could be understood as the claim that moral human rights have no content whatsoever 

beyond their abstract form. On this view one could say that abstract moral human 

rights have no more specific content at all. This is extremely implausible, however. 
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For we generally have clear ideas about some of the things which some human rights 

permit or forbid or require. The human right to life, for example, means nothing if it 

does not include the right against summary executions for the amusement of political 

leaders. We can also say some fairly specific things about the content of the moral 

right to adequate nutrition—it cannot, for example, permit people to starve or to be 

malnourished, and we know that this in turn requires a certain number of calories and 

minimum levels of vitamins, protein, and other nutrients.^ 

It is essential to this analysis that we distinguish between individuating rights 

and specifying them. Individuating a right is deriving an individual right from a 

universal right. Specifying a right is deriving more specific or determinate content 

from an abstract right. (This raises the possibility that abstract universal rights might 

be both individuated and specified.) Moral human rights necessarily individuate, since 

they are the rights of all persons; however, the individuation is automatic only at the 

same level of abstraction. So, from any abstract universal right, we can derive the 

same abstract right for any particular person. If there is a universal human right to 

health care, then f have a human right to health care. If we do not know any more 

about how to specify the universal human right to health care, then we also do not 

know any more about how to specify my human right to health care. 

C. External considerations 

^ Recall that in Chapter 2,1 argued that resource limitations should not be understood to affect the 
content of the moral right, but should be accommodated in the admiiustration of human rights law. 
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At this point, we have yet to establish whether moral human rights are 

determinate. In order to face this question squarely, let us examine some of the 

problems that raise this question: Does the moral human right to life permit abortion? 

Does the moral human right against cruel punishment prohibit amputation or solitary 

confinement? Does the moral human right to health care include a right that public 

health services be provided? 

I suggest that these are hard cases precisely because solving them requires 

reference to moral facts and theories that do not necessarily figure in arguments that 

establish moral human rights. For example, the difficult moral issue regarding 

abortion is whether fetuses count as rights-holders for purposes of human rights. 

While this question does get some attention in discussions of human rights, often the 

question of scope of human rights-holders is not explicitly invoked when the focus is a 

justification of the right to life. Rather, issues of the scope of the class of human 

rights-holders are usually left as background issues. One might argue cogently for the 

existence of a moral human right to life, and yet fail to address explicitly whether 

fetuses are considered human beings who share the right ta life. 

Notice that the answer to the question of the scope of human rights holders 

does not alter the soundness of an argument for a human right to life. If fetuses are not 

subjects of human rights, then the argument is sound given this understanding; if they 

are subjects of human rights, the argument is still sound on that understanding. The 

point is that the argument itself does not specify either understanding of the scope of 

hmnan rights holders. So, this shows that a right can be established by a sound 
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argument, and yet there might still be questions to ask about the application of the 

right that cannot be clearly answered by reference to the justification of the right. 

Therefore, some moral human rights may be indeterminate—we can establish that the 

right exists, but the right may not answer all questions about its own application. 

Similarly, when we attempt to assign obligations based on moral human rights, 

we will also have to refer to considerations not necessarily directly referenced in the 

justification of the right itself For example, even if we could fully specify the moral 

human right to health care, a full description of all the duties that might be grounded in 

the right would not follow automatically. This is so for at least two reasons. First, a 

particular right might ground different kinds of duties on different parties; for 

example, my right to life might impose an obligation on everyone not to kill me, an 

obligation on the state to punish anyone who does kill me, and at least a prima facie 

obligation on health care providers to treat me in certain ways, like resuscitating me in 

the hospital unless I or my agent has explicitly requested that I not be resuscitated. 

Second, the assertion even of some fairly specific rights might leave open a range of 

ways of fulfilling the rights. For example, the flexibly specified right to nutrition is 

fairly specific; yet it says nothing on its face about whether it is permissible that 

people grow their own (adequate) food on subsistence farms, or whether factory farms 

are permissible, or whether genetically modified foods count as adequate nutrition. 

But all of these issues are relevant to what obligations the right to adequate nutrition 

imposes on states. Therefore, in assigning obligations on the basis of moral human 
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rights, just as in arguing for moral human rights, reference must be made to 

considerations not addressed in the justification of the right itself 

What is the implication of this for the question of whether moral human rights 

are determinate? In one sense, if we have to look to theories of punishment or 

accounts of the scope of the set of human rights-holders in order to specify a right, that 

must mean that it is indeterminate. Indeed, this is part of how Cass Sunstein described 

the indeterminacy problem for rights: "[T]he right to equal protection of the law 

requires a great deal of supplemental work to decide cases. The right must be 

specified in order to have concrete meaning. The specification will depend on 

premises not contained within the announcement of the right itself"^ Moral human 

rights, therefore, are indeterminate to the extent that their justifications do not imply 

answers to some questions about what sorts of things are required or forbidden by the 

right itself. 

However, when we look again at the questions we are trying to answer, we see 

that they are all moral questions well within the scope of a complete, detailed theory 

about moral human rights. Also, nothing we have said implies that moral human 

rights plus the necessary supplemental theories do not contain uniquely correct 

answers to these questions. Indeed, on the relatively uncontroversial (among 

philosophers generally) assumption that true moral theories exist (although we may 

not know them yet) about punishment and other topics relevant to answering detailed 

questions about moral human rights, a complete and detailed theory of moral human 

' Sunstein, p. 732. 
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rights would have to be determinate. However, this move really goes beyond what is 

generally considered to be the province of moral human rights, and takes morality as a 

whole to be determinate regarding detailed questions about some moral human rights. 

In closing this section, it is important to note that even if moral human rights 

were fully determinate, this would not imply that every right must allow only one set 

of circumstances and forbid all others. It is much more likely that moral human rights 

permit a range of acceptable situations, in addition to the things that they require or 

prohibit. For example, suppose that fetuses have no moral right to life, according to 

moral human rights. In this case, moral human rights would permit abortion, but so 

far this gives us no reason to think that moral human rights must require states to 

permit abortions. If outlawing abortion does not violate other human rights, then 

moral human rights could permit states either to allow or to forbid abortion. This is so 

even though we are assuming that the moral right to life is determinate regarding the 

question of abortion. 

D. Implications for the correspondence thesis 

We have established that some moral human rights, when considered by 

themselves, may not be fully determinate. However, when combined with a full and 

detailed theory of morality, including sub-theories about things like punishment and 

the range of rights-holders, answers can be given to any question regarding moral 

human rights. What does this imply regarding principles of interpretation for human 

rights law? 
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Let us begin by considering the implications of the correspondence thesis 

given our conclusions in this section. The correspondence thesis says that moral 

human rights should fully guide the interpretation of human rights law. If we 

understand this to require that the interpreters of human rights law should only refer to 

moral human rights, without supplement from other moral theories, then, given the 

indeterminacies of moral human rights considered on their own, human rights law will 

also be indeterminate. That is, there will be some situations about which human rights 

law is simply silent. For example, on this view, it may be the case that human rights 

law neither forbids, nor permits, nor requires states to allow abortion. On this view, 

wherever moral human rights are indeterminate, human rights law is also 

indeterminate. However, this view is unsatisfactory, because human rights law cannot 

be indeterminate. At least as a practical matter, for any question about the content of 

legal rights, the legal system must provide an answer. If, for example, the United 

States wants to reserve the right to execute minors, or if Ireland wants to make 

abortion illegal, there must be a correct answer at least as to whether human rights law 

permits these things. No response from the international legal system would be 

tantamount to permitting it. 

If we reject any view of human rights law that renders it indeterminate, but we 

want to retain the correspondence thesis, we could allow consideration of other moral 

views besides the implications of individual moral rights considered by themselves. 

The latter move would fill in the indeterminacies of moral human rights, and, by 

extension given the correspondence thesis, also render human rights law determinate. 
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In a sense, however, this move would involve expanding the correspondence thesis. 

As we have defined it, the correspondence thesis holds that only moral human rights 

are relevant to the interpretation of human rights law. However, if moral human rights 

are indeterminate regarding some interpretive questions, then other moral 

considerations will have to decide those questions. The expanded correspondence 

thesis would say that whatever moral views are necessary to specifying moral human 

rights are all that is relevant to interpreting human rights law. 

IV. Objections to the expanded correspondence thesis 

There are two serious objections to the expanded correspondence thesis. The 

first is that it is unclear how it is supposed to promote moral human rights. If all that 

interpreters are to do is interpret human rights law according to their own 

understandings of moral human rights, two consequences will follow: we will have 

many different interpretations of human rights law, and many of these may simply be 

wrong. How, then, can we understand the expanded correspondence thesis as 

promoting moral human rights? 

Second, we cannot defend the claim that the people placed in the international 

human rights legal system where interpretation of human rights law is required are 

likely to be experts on the specific requirements of moral human rights. But human 

rights law is charged with assigning legal obligations which are, at least in principle, 

legally enforceable. If these legal obligations are based on interpretations of the law, 

which in turn rest on contested conceptions of moral human rights (and morality 
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generally), the question naturally occurs as to why any particular interpretations 

should be privileged as authoritative in international law as the grounds on which legal 

obligations are assigned. Therefore, some account must be given of the grounds on 

which one interpretation of human rights law is to be treated as authoritative over 

other possible interpretations. Such an account will have to indicate who is authorized 

to interpret human rights law on the basis of their interpretations of moral human 

rights, and provide a justification for this arrangement. 

Jeremy Waldron has recently published an argument which demonstrates that 

these two challenges to the moral interpretation thesis are connected.^ We have been 

assuming that there are correct answers to questions about the requirements of moral 

human rights, and that this fact indirectly supports an arrangement whereby 

interpreters of human rights law should use their moral judgment to interpret the law. 

Waldron points out that assuming a realist view of morality does not imply that 

allowing moral judgment in interpreting law is the best way to good moral results in 

law. Waldron's argument suggests that the realist thesis that there are correct answers 

to how moral human rights should be- specified should not be taken as a sufficient 

reason to see the interpretation of human rights law as a search for moral answers at 

all. To think otherwise, Waldron argues, is to share the mistake generally made by 

theorists who believe that that moral realism is sufficient grounds for allowing it. 

According to Waldron, the mistake buried in this debate is the failure to realize that 

^ Jeremy Waldron, Law and Disagreement (Oxford: Clarendon Press, 1999). See Chapter 8, "The 
Irrelevance of Moral Objectivity", pp. 164-87. 
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moral realism merely affects how we understand moral disagreement—that is, as 

conflict of opinions about what is morally right, as opposed to a conflict of attitudes or 

emotional responses. Moral realism merely assens that a right answer exists to 

conflicts of opinion over what is morally right; it does not propose a way of deciding 

which conflicting opinion is in fact right. When opinions conflict, moral realism by 

itself does not suggest a resolution to the conflict, and so in principle moral realism as 

a theory is consistent with the existence of many different justified (or reasonable) 

moral opinions. The conclusion of this argument is that, even if moral realism is true, 

there is no reason to think that interpreting law on the basis of moral judgment will not 

be morally arbitrary, in the sense that it does not correspond to moral truth. Therefore, 

even assuming the truth of moral realism, we cannot be sure that interpretations of 

human rights law according to the expanded correspondence thesis are not morally 

arbitrary in the same way that they would be if interpretation were govemed by the 

irrelevance thesis. 

A. Eptstemic deliberation and mstitutional justtficaticn 

In a nutshell, the problem of justifying an authority to interpret human rights 

law according to the expanded correspondence thesis is that there is a great deal of 

controversy about the detailed requirements of moral human rights, which human 

rights law currently has no way of alleviating. This problem has two aspects. First, 

without some coherent story justifying the overall project of human rights law and 

without a justification for the particular interpretations of human rights law settled on 
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by different interpreters, the perceived of international human rights law 

will suffer. Human rights legal institutions are relatively weak, because they are not 

backed by much coercive power. They are continually challenged by sovereign states. 

As a result, if international human rights law is to build for itself an effective role in 

promoting moral human rights, it must go some way towards improving its perceived 

legitimacy. 

The other, more serious problem is that of morally justified authority. The 

problem of justified authority for interpreting human rights law arises because, 

although people will disagree about the proper interpretations, one interpretation must 

be authoritative in any given case (although different interpretations may consistently 

be authoritative in different jurisdictions). So the problem is to explain why the 

people or institutions authorized to interpret human rights law should be able to 

impose their judgment (which, on the correspondence thesis, will crucially involve 

their opinions about the correct account of moral human rights) on the whole system, 

in spite of deep disagreement on these questions. 

On the correspondence thesis, the strongest justification for any particular 

interpretation of human rights law is that it is a correct specification of moral human 

rights. As we already noticed, however, it will be impossible to justify particular 

interpretive decisions in this way, given reasonable disagreement on the matter. 

However, if we understand the system as a whole as contributing, in the long term, to 

a better understanding of moral human rights and how they should translate into legal 

obligations, and if the system is responsive to the progressively better decisions 
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indicated by that deliberation, then we can justify on moral grounds the authority of 

the system as a whole. We should accept such a system because it provides the best 

way of eventually reaching correct answers about moral human rights, which means 

that it can also be understood in a very real sense as promoting moral human rights. 

Therefore, the particular interpretations generated anywhere in the system have a kind 

of derivative authority: their authority derives from their source in a justified system of 

human rights law.® 

There is a problem here, however. It may not seem like a particularly strong 

moral justification for a morally wrong decision that the decision is part of a system 

that should (hopefully) eventually discover correct moral answers to the question that, 

in this instance, it has gotten wrong. While this is a concern, it can be addressed by 

adding a condition on the interpretation of human rights law in accordance with the 

correspondence thesis: The principle of equal consideration for the basic human 

interests of all persons, which is the foundational value of moral human rights, must 

constrain both the deliberation about what human rights law requires and the actual 

decisions and interpretations of statutes that the legal system incorporates.^ To justify 

its own dictates, deliberation must not be the kind that consults the opinions only of 

elites, or of members of a dominant religion. Moreover, even a legitimate process of 

deliberation may not issue interpretations of human rights law that discriminate 

' This account parallels David Estlund's "epistemic proceduralist" account of the justification of 
democracy. 
' This account parallels Tom Christiano's dualist justification of democracy, which place both 
procedural and substantive constraints on majority rule. Thomas Christiano, Rule of the Many (Boulder. 
CO: Westview Press, 1996). 
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against particular individuals or groups. Systematic decisions to locate toxic waste 

dumps in minority neighborhoods, or decisions to disenfranchise minorities, are 

illegitimate as a result of their obvious conflict with the principle of equal 

consideration for the basic human interests of all persons. Within these constraints, 

the wrong answers should not go too far wrong. Moreover, given the deliberative 

nature of the system, wrong answers should be openly questioned, and the future 

dictates of human rights law should be held accountable to that deliberation. 

B. Why we should reject the correspondence thesis 

We have not yet considered the most serious objection to the correspondence 

thesis. That is that the correspondence thesis has implausible implications of the kind 

that plague natural law theories, which we discussed earlier. The main problem is that 

the correspondence thesis, like natural law theories, fails to recognize the important 

distinctions between law and morality. It can and does happen that legitimate legal 

systems incorporate morally bad laws. On the traditional natural law dictum that 

"unjust law is not law," the status of such laws is mysterious. Surely, any description 

of law as a social phenomenon will have to recognize even morally bad laws as part of 

the legal code, so this dictum carmot be taken literally. But the problem becomes 

thornier if we want to adhere to the interpretive thesis that the law actually says 

whatever is morally right; then morally bad laws become even more mysterious. 

Even more seriously, the correspondence thesis may lead to problematic 

political consequences. In asking interpreters to use only their moral judgment in 
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interpreting human rights law, the correspondence thesis would lead to 

unpredictability in the law. Unless one knew the moral convictions of a particular 

interpreter, one could not predict how he or she would interpret human rights law 

according to the correspondence thesis. This would seriously undermine one of the 

most important advantages of the rule of law: that it provides for settled and 

predictable action-guides and principles for the resolution of disputes. Without settled 

law, the interpretation of which is at least somewhat constrained, actors would not be 

able to predict what courses of action would result in prosecution and subsequent legal 

penalties. 

For these reasons, we should reject the correspondence thesis. Now, however, 

we have rejected both principles of interpretation that we have discussed so far. What 

principles should guide the interpretation of human rights law? The answer depends 

on whether we take a short- or long-term perspective. As we have observed, currently 

the institutions of international law are relatively ineffective when compared to most 

domestic legal systems. While this remains the case, a principle allowing interpreters 

to use their judgment about morat human rights in interpreting human rights law can 

be justified on the basis of the contribution this would make to global deliberation 

about the proper understanding of moral human rights. As human rights law develops 

more effective, less voluntaristic institutions, this principle of interpretation should be 

phased out. I propose, therefore, that the principles of interpretation for human rights 

law should allow wide berth to the moral views of interpreters in the near future, but 

that as the institutions of intemational law develop and become more effective, these 



should be given less influence. In their place, interpreters should rely on more on 

precedent and the aim of developing a coherent system of law to guide the 

interpretation of human rights law. 
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Chapter 5: 
Institutions of Human Flights Legal Interpretation 

In this chapter, I explore in more detail the appropriate role of international 

institutions in interpreting human rights law, and the limits to this role. In Section I, I 

review the theoretical justification (presented in Chapter 3) for assigning interpretive 

authority to international institutions rather than to states. I then describe the four 

international institutions in which interpretation of international human rights law 

mainly occurs, and show how the criteria I have described so far justify or limit the 

extent to which these institutions should possess interpretive authority. 

In the third section, I examine the contributions that individual states can be 

expected to make to a morally justifiable system of interpretation for international 

human rights law. In Section FV, I extend this analysis by noting the great advantages 

that democratic states possess in this regard. Finally, in Section V, I argue that these 

advantages defeat the argument established earlier for assigning interpretive authority 

to international institutions. My view, then, is that democratic states should have 

interpretive authority over human rights law as it applies within their own borders (but 

not over issues of international justice). 

I. Interpretation in international institutions 

The question of how to attribute final interpretive authority for international 

human rights law—to states or to international institutions—is contested in practice. It 

is to some extent accepted that states have some leeway to interpret human rights law 
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and to implement it according to their specifications. For example, regarding the 

International Covenant on Economic, Social and Cultural Rights, the International 

Labour Office claimed that "the nature of the action required in the particular country 

to make effective the provisions of the Convention is left to be determined in the first 

instance by that country."' However, international human rights treaties, and the 

organizations that exist to implement them, operate on the understanding that it is 

ultimately the responsibility of intemational institutions to interpret human rights law. 

This understanding is reflected in intemational human rights documents, in statements 

made by intemational human rights bodies, and in the opinions of legal commentators, 

as we shall see below. 

In Chapter 3,1 defended an account of interpretive authority within 

intemational human rights law which allocated it to intemational institutions. This 

conclusion was supported by evidence that appropriately stmctured intemational 

institutions would be more likely than individual governments to interpret human 

rights law in ways that promote moral human rights. Moving from the abstract to the 

concrete, in the following subsections I describe four different intemational 

institutions (or types of intemational institutions) in which human rights law is 

interpreted. My aim is to show how the account defended in Chapter 3 can be used 

' "Memorandum sent by the Director-General of the Intemational Labour Office to the Solicitor-
General of the United States of America," 33 Int'l Labour Off. Official Bull. 305-6 (1950). Cited in 
Philip Alston, "The Nature and Scope of States Parties' Obligations under the International Covenant 
on Economic, Social and Cultural Rights," Human Rights Quarterly 9 (1987), pp. 156-229. 
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either to justify the attribution of interpretive authority to those institutions or to 

recommend their reform. 

A. Treaties 

Treaties are sometimes called "international legislation." As such, treaties 

provide much of the raw material for human rights legal interpretation. (Customary 

international human rights law comprises the rest.) While this fact may suggest that 

the process of treaty ratification is essentially a legislative process, there is nonetheless 

an important interpretive aspect to it. This is because states can issue reservations 

when they ratify a treaty, which assert that they exempt themselves from certain 

provisions of the treaty. Moreover, they can issue "understandings," which assert the 

particular interpretation of certain treaty provisions to which they intend to commit. 

As a matter of international law, reservations and understandings are only permitted if 

they are consistent with "the object and purpose" of the treaty. In response to one 

state's reservations to a particular treaty, other States parties may register objections. 

For example, several countries registered objections to the United States's reservation, 

filed upon its ratification of the hitemational Covenant on Civil and Political Rights, 

of the right to execute minors. 

This is an important arena for deliberative interpretation of international 

human rights law because it involves the exchange of arguments in favor of different 

interpretations of human rights law. hideed, because objections to reservations must 

argue that those reservations contradict the object and purpose of a treaty, this kind of 
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deliberation actually involves a fairly comprehensive review of whole bodies of 

human rights law. 

This kind of deliberation in the treaty ratification process is made possible 

because of the relative independence of states to bind themselves only to those 

provisions of treaties that they deem acceptable. The possibility of issuing 

reservations and understandings in ratifying treaties can be seen as adding a 

substantive kind of voluntarism into the process of states' agreeing to be bound by 

international law. The process of being bound by international treaties is already 

voluntaristic in a formal sense, since states have to ratify treaties before they are bound 

by them. The opportunity to issue reservations and understandings adds a measure of 

autonomy over the content of the provisions to which states bind themselves by 

ratifying the treaty. This constitutes a serious limitation on the authority of officials in 

international institutions to interpret human rights law according to their own 

understandings of the moral values involved. It may be the case, for instance, that the 

Human Rights Committee deplores the execution of minors on moral grounds; 

however, because of the United States' reservations to the ICCPR, there are no legal 

grounds for the Committee to criticize the United States for permitting the execution 

of minors. 

However, that is not the end of the story. The Human Rights Committee can, 

and has, taken the United States to task for imposing so many conditions on its 

ratification of the ICCPR. The following excerpt is fi-om its response to the United 

States's report: 
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The Committee regrets the extent of the State party's reservations, 

declarations and understandings to the Covenant. It believes that, 

taken together, they intended to ensure that the United States has 

accepted only what is already the law of the United States. The 

Committee is also particularly concerned at reservations to article 6, 

paragraph 5 [in which execution of minors is prohibited]...which it 

believes to be incompatible with the object and purpose of the 

Covenant." 

Other States Parties to that Covenant have also registered their objections. In this 

way, while the system of reservations does indeed limit the authority of international 

institutions to interpret human rights law, that system is still part of a deliberative 

process in which the norms of human rights law are discussed among both 

international bodies and states themselves. Therefore, this way of limiting the 

authority of international bodies in interpreting human rights law also bolsters the 

authority that the international human rights legal system does have, insofar as it 

contributes to a deliberative environment conducive to a serious investigation of moral 

and legal human rights. 

Two kinds of treaties can themselves be seen as interpreting international 

human rights law: specific treaties and regional treaties. Each of these can be 

contrasted (in different ways) with the foundational treaties in international human 

• Concluding Observations of the Human Rights Cormnittee: United States of America. 03/10/95. 
CCPRyC/79/Add.50; A/50/40, paras. 266-304. (Concluding Observations/Comments). On the web at 
http:// www 1 .umrLedu/humanrts.usdocs/hrcuscomments.htini. 
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rights law, which are both global in scope and fairly general in content. Any country 

that wishes to do so may ratify these documents, and their content spans very wide 

range of subjects—all civil and political rights, for instance, or all social, cultural and 

economic rights. By contrast, specific treaties cover a single topic in detail; while 

regional treaties are available only to states within a specific geographic region. 

Specific treaties explicitly expand upon the content of vaguely stated rights in 

the more general international human rights documents. For example, the Convention 

against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment^ 

contains sixteen articles which detail the international community's understanding of 

the human right against torture and inhuman punishment. In the International 

Covenant on Civil and Political Rights, by contrast, there is only one article that 

directly addresses this issue. Other "narrow-scope" international treaties include the 

Convention on the Elimination of All Forms of Discrimination Against Women 

(CEDAW), the Convention on the Rights of the Child, and the Declaration on the 

Right to Development. Thus, the proliferation of treaties detailing the international 

community's understanding of human rights law can be seen as one way that the 

international community takes responsibility for interpreting human rights law for 

states. 

As we noted above, the development of specific treaties (along with general 

ones) is to some extent a deliberative process. Representatives of different states, 

^ Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, G.A. 
res. 39/46, [annex, 39 U.N. GAORSupp. (No. 51) at 197, U.N. Doc. A/39/51 (1984)], entered into 
force June 26, 1987. 
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through the auspices of the United Nations, collaborate to generate the content of the 

treaty, and states are allowed to make reservations or to object to the reservations 

made by other states. Therefore, to the extent that any treaty is a trigger to 

international (and intranational) deliberation about moral human rights and the proper 

content of human rights law, specific treaties should be considered authoritative 

interpretations of human rights law. 

Regional treaties are ratifiable only by states within a particular regional group. 

Several regional human rights treaties are now in force. These include the European 

Convention, the American Convention on Human Rights, and the African Charter on 

Human and People's Rights. Regional treaties can be seen as interpretive if they cover 

the same content as the universal treaties, but in more specific detail. As one 

organization noted: 

It may be argued that the global approach and the regional approach 

to promotion and protection of human rights are not necessarily 

incompatible; on the contrary, they are both useful and 

complementary. The two approaches can be reconciled on a 

functional basis: the normative content of all international 

instruments, both global and regional, should be similar in principle, 

reflecting the Universal Declaration of Human Rights, which was 

proclaimed 'as a common standard of achievement for all peoples 

and all nations'. The global instrument would contain the minimum 

normative standard, whereas the regional instrument might go 
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further, add further rights, refine some rights, and take into account 

special differences within the region and between one region and 

another/ 

On this view, regional agreements are authorized to specify the legal human rights that 

appear in global treaties. Interestingly, regional treaties constitute a way of bringing 

interpretation "closer" to individual states, but still reserve final interpretive authority 

to international institutions, not the states themselves. 

By granting some interpretive authority to regional treaties, the international 

human rights system incorporates different perspectives on the requirements of legal 

human rights. If these perspectives are justified according to regional consensus about 

the requirements of moral human rights, then differences between the provisions of 

different regional treaties can be seen as incorporating local deliberation about the 

content of moral human rights into the global system. In this way, regional treaties, 

understood as specification of human rights law according to the expanded 

correspondence thesis, can contribute to the deliberative quality of human rights law 

that is essential for justrfying its interpretive authority. 

B. Treaty bodies 

Many intemational treaties have created bodies responsible for monitoring the 

implementation of certain families of rights. In this category we find the Human 

Twenty-Eighth Report of the Commission to Study the Organization of Peace, "Regional Promotion 
and Protection of Human Rights," 1980, at p. 15. 
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Rights Committee, whicii was established by the International Covenant on Civil and 

Political Rights, and the Committee on Economic, Social, and Cultural Rights 

(CESCR), which was established by the International Covenant on Economic, Social, 

and Cultural Rights. In taking up their role of monitoring the implementation of the 

legal rights established in the relevant treaties, these committees have undertaken to 

interpret, in some detail, the requirements of those rights, which significantly limits 

the interpretive autonomy of states. As Philip Alston notes, "One of the fundamental 

purposes of the system of implementation provided for in Part IV of the Covenant 

[ICESCR] is to ensure that the final responsibility for determining whether or not a 

state party has fulfilled its obligations rests with the appropriate international 

supervisory organ rather than with the govemment itself"^ 

This understanding—that the international human rights legal system is 

structured to give final authority in specifying the content of human rights norms to 

international treaty-enforcing bodies—is apparent in comments by the Committee on 

Economic, Social and Cultural Rights (CESCR) on the nature of states parties' 

obligations under the ICESCR. The CESCR notes that Article 2 of that Covenant 

asserts that states parties are to take "all appropriate means" to implement the rights in 

the covenant, and points out that simply passing legislation, without instituting efforts 

to uphold that legislation and to make it effective, is not a sufficient effort at 

implementation. The CESCR reserves final authority on this matter to itself: "...the 

' Philip Alston and Gerard Quinn, "The Nature and Scope of States Parties' Obligations under the 
International Covenant on Economic, Social and Cultural Rights" Human Rights Quarterly 9 {1987) 
156-229; p. 163. 
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ultimate determination as to whether all appropriate measures have been taken remains 

one for the Committee to make."^ 

The efforts of the CESCR to interpret the legal right to housing constitute one 

good example of how the international legal system asserts its interpretive authority. 

In its General Comment on the subject, the CESCR wrote: "In the Committee's view, 

the right to housing should not be interpreted in a narrow or restrictive sense which 

equates it with, for example, the shelter provided by merely having a roof over one's 

head or views shelter exclusively as a commodity. Rather it should be seen as the 

right to live somewhere in security, peace and dignity."^ More particularly, the 

CESCR asserted that the right to adequate housing includes "adequate privacy, 

adequate space, adequate security, adequate lighting and ventilation, adequate basic 

infrastructure and adequate location with regard to work and basic facilities—all at a 

reasonable cost."^ 

If approached in the right way, interpretation of human rights law in this forum 

could contribute to the kind of deliberation about the substantive content of moral 

humart rights that is essential to the moral justtfication of assigning interpretive 

authority to international institutions. Let us reconsider the case of amputation as 

" Committee on Economic, Social and Cultural Rights, General Comment 3, The nature of States parties 
obligations (Art. 2, para. I of the Covenant) (Fifth Session, 1990), Compilation of General comments 
and General Recommendations Adopted by Human Rights Treaty Bodies, U.N. Doc. HRI/GEN/l/Rev. 
1 at 45 (1994). Contained in document E/1991/23. Paragraph 4. 
^ Committee on Economic, Social and Cultural Rights, Report on the Sixth Session, General Comment 
No. (1991), Supp. No. 3, Annex 01. at 114-15, U.N. Doc. E/1992/23 (1992). Paragraph 7. 
' Committee on Economic, Social and Cultural Rights, Report on the Sixth Session, General Comment 
No. 4 (1991), Supp. No. 3, Annex III, at 114-15, U.N. Doc. E/1992y23 (1992). Reprinted in Newman 
and Weissbrodt, p. 77. 
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punishment in Iran. The Human Rights Committee responded to this by simply 

asserting that amputation is prohibited by human rights law. Presumably they meant 

to imply that amputation is also prohibited by the moral human right against torture. 

However, simply asserting this leaves out all reference to the nature of human rights, 

their justification, and the grounds on which the Committee members concluded that 

amputation is prohibited by moral human rights. This led to a unhelpful confrontation 

between the Committee and the Iranian representative. If, instead of simply asserting 

their understandings of the content of moral human rights, the Committee members 

provided coherent arguments for their interpretations, and asked the Iranian 

representative to do the same, the record of this case could be seen as a good faith 

effort by both parties to deepen their understandings of the specific requirements of 

moral human rights, and perhaps also to contribute to a better understanding of this 

within human rights law as a whole. The deliberative value of such an exchange does 

not depend on its leading ultimately to agreement between the Human Rights 

Committee and the goverrunent of Iran. In fact, the exercise of authority by the 

Committee over Iran is not what is being contested here. Rather, I am arguing that the 

Human Rights Committee could have asserted its authority over a dissenting Iran in a 

way that explored the reasons for its interpretation of human rights law, rather than 

just asserting its interpretation as authoritative. 

C. International courts 
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International courts—both global and regional in scope—assume authority for 

interpreting and applying human rights law. The International Court of Justice was 

established by the UN Charier for this purpose, and several regional courts are 

authorized by various regional treaties to hear cases within the regional jurisdiction. 

Global and regional courts can be seen as contributing to deliberation about the proper 

specifications of moral human rights. As Ronald Dworkin has argued, because judges 

have to provide detailed legal arguments for their decisions, and must refer to moral 

principles where these are essential to interpreting the law, court decisions can 

contribute a good deal to public deliberation about law and morality.'' 

D. The United Nations 

As the controller of the most powerful means of enforcing international human 

rights law, the United Nations has an important interpretive function. Its actions help 

to determine, by precedent and argument, what shall be considered a human rights 

violation that warrants intervention. Given the wide scope of its membership, the 

United Nations provides a rich potential for deliberative exchange about human rights 

among the states of the world. However, as we noted in Chapter 3, this potential could 

be better met in a more egalitarian forum. 

n. The limits of international interpretive authority 

' Dworkin, Freedom's Law, Introduction.. 
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So far in this chapter we have investigated how international human rights 

institutions currently allocate interpretive authority. We saw that this authority is 

mixed between international bodies and states themselves, but the final say about the 

content of human rights law is generally reserved to international institutions rather 

than to states. 

We do not have to look far for the legal justification for the arrangement in 

which the international community is responsible for interpreting human rights law for 

states. In ratifying international human rights treaties, or in joining the United 

Nations, states have explicitly undertaken obligations under international law. It is the 

job of the organizations we described above to help enforce those obligations. For 

example, the Human Rights Committee, the Committee on Economic, Social and 

Cultural Rights, and the Committee on Torture and Cmel, Inhuman or Degrading 

Treatment were formed to help implement the rights enumerated in the International 

Bill of Rights. States that ratified these documents were aware at the time of their 

ratification that intemational procedures would be in place to monitor states' 

compliance with the documents. The principle that states should observe their treaty-

based obligations suffices as a legal justification for holding states subordinate to these 

intemational institutions regarding the interpretation of human rights law. 

However, we are concerned here with the moral justification of this legal 

arrangement. As we noted in Chapter 3, the argument for granting interpretive 

authority for interpreting human rights law to intemational institutions rather than 

states is that intemational institutions are likely to issue better directives than 
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governments could generate on their own regarding how to promote the moral human 

rights of their citizens and other people. As we noted, allowing states to determine 

their own conduct regarding human rights runs the risk of giving in to governments' 

interests, when they seem (to government officials) to conflict with the human rights 

of citizens. 

However, there are two reasons to look closely for the limits of the justified 

authority of international institutions over states regarding the promotion of moral 

human rights. The first is that states are more likely than international institutions to 

marshal local knowledge about human rights problems and solutions in the service of 

interpreting human rights law in locally sensitive ways. The second is that states' 

governments are more accountable to their own citizens than are tlie international 

institutions. 

hi addition, the image of the state as the violator of human rights, and as the 

antagonist of the human rights of the citizen, is only part of the full picture. Currently, 

the world is such that states have a great deal of power over the lives of their citizens, 

and international law is comparatively very weak. Accordingly, states not only have 

the power to violate their citizens' human rights, they are also uniquely situated— 

compared to other states or international actors—to ensure that their citizens enjoy 

human rights. The unique capacity of states to promote the human rights of their own 

citizens suggests that states may have stronger moral obligations to work towards that 

fulfillment of moral human rights within their jurisdiction. If states are accountable to 

their citizens, there is reason to think that they will use this capacity to promote, not to 
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violate, moral human rights. Moreover, our defense of the claim that international 

institutions could generate correct directives regarding moral human rights depends on 

the deliberative quality of international human rights law. However, as we noted in 

Chapter 3, states can meet the deliberative requirements that would make the state 

itself an appropriate arena for determining how to promote the moral human rights of 

the state's citizens. 

Combined with states' greater access to local knowledge and their 

accountability to their own citizens, their greater capacity to further their citizens' 

moral human rights and their potential deliberative merits suggest that we should 

further examine our account of the distribution of interpretive authority to see if some 

should be allocated to states. 

HI. Democracy's advantages in interpreting human rights law 

Democracy has at least two significant advantages over other forms of 

government, in terms of favorable conditions for interpreting human rights law. The 

first is that accountability in democraeies is upheld through periodic elections. As a 

result, democratic governments must take seriously the basic human interests of their 

citizens. Therefore, democratic government within states is the most reliable way of 

protecting moral human rights, at least within the scope of transnational justice. 

Second, democratic government is at least in theory most responsive to public 

deliberation. To the extent that a government is sensitive to deliberation about moral 

human rights within a state, that state reproduces at a local level the international 
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deliberation that justified conferring interpretive authority upon international 

institutions. The drawback to deliberation on a smaller scale is that fewer viewpoints 

will be represented in national, as opposed to international, deliberation. However, the 

compensation for that loss is that deliberation within states allows a greater influence 

(because of the smaller numbers) for each voice. Thus, human rights problems can be 

addressed in more detail and particularity within states with robust deliberation about 

moral human rights. 

rV. Autonomy for democracies 

In July, 1994, the United States made its first report to the Human Rights 

Committee on the state of civil and political rights in the U.S. As part of that report, 

John Shattuck (then the Assistant Secretary of State for Democracy, Human Rights, 

and Labor) made the following comment: "As an open democracy, the United States 

tends to address its most difficult and divisive human rights issues in public and in the 

courts. The result is a number of long-standing human rights issues with a large body 

of case law as well as many newer issues on which legal ground is being broken."'" 

Here Shattuck seems to be implying that the United States is using its legal system to 

develop its own case law as interpretations of intemational human rights law. His 

description of the U.S. as "an open democracy" lends legitimacy to the project of 

John Shattuck, Assistant Secretary of State for Democracy, Human Rights, and Labor, 
"Introduction," in Civil and Political Rights in the United States; Initial Report of the United States of 
America to the U.N. Human Rights Committee Under the Intemational Covenant on Civil and Political 
Rights, i-iv (July 1994). Reprinted in Newman and Weissbrodt, pp. 100-103. 
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developing domestic case law to implement international human rights law; given the 

near-universal praise of democratic systems and the rule of law, such a project is more 

likely to be acceptable in such a society than in a closed or undemocratic one. What 

support, on our account of the moral authority of international human rights law, can 

be given to Shattuck's view of the United States's autonomy in interpreting human 

rights law? 

Local authority over human rights interpretation and implementation would 

only serve to undermine human rights if it sheltered from criticism the actions of a 

govemment which understood its own interests to conflict with the human rights of its 

citizens. Therefore, an ideal world for moral human rights would eliminate or greatly 

reduce the extent to which states' governments are motivated to violate the human 

rights of their citizens. This would require a govemment that identifies with the 

human rights of its citizens. In theory at least, the best system for this purpose is 

democratic govemment. In ideal terms, democracy is govemment by the people, so it 

is not antagonistic to the people's human rights. This is not strictly true, of course. 

Modem democracies are representative—they are the govemment of the whole people 

by the elected people. There is also the problem that majorities may have an interest 

in restricting the rights of minorities. In addition, corporations and the wealthy tend to 

have more influence over the political process than do ordinary people. In spite of 

these problems, democratic govemment—given its aspiration to be govemment for 

and by the people—warrants our attention as a possible candidate for state-level 

institutions appropriate for interpreting human rights law. 
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The first thing to be said in favor of autonomy for democratic states is that they 

provide the local circumstances for the kind of accountable deliberation that I have 

argued is essential for better shared understandings of moral human rights. Elections 

provide a decision-making process that is, ideally, attentive to the particular problems 

faced by citizens of a democracy, and that holds governments accountable to the 

judgment of their citizens. Moreover, insofar as democratic procedures are 

participatory, they at least in principle have the greatest potential to bring out and use 

local knowledge about human rights problems and potential solutions, hi this sense, 

state-level democracy has an epistemic advantage over international institutions. 

An additional consideration is suggested by Tom Christiano's argument that, 

where there is disagreement about justice (or human rights, for our purposes), 

democracy provides equal consideration for the interests of all voting citizens, and so 

provides an open and fair procedure for resolving that disagreement." As I argued in 

Chapter 1, the principle of equal consideration for basic human interests of all persons 

is the fundamental value protected by human rights. If democratic procedures provide 

a robust instantiation of this fundamental principle, we cannot do much better at 

instantiating this value than by allowing democratic procedures to interpret moral 

human rights within states. Since, as I argued in Chapter I, the moral point of 

international human rights law is the promotion of moral human rights, this 

consideration provides a strong justification for assigning interpretive authority to 

democratic states. 

"Tom Christiano, Rule of the Many. 
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These considerations provide prima facie support for the conclusion that 

international human rights community should allow democratic states to interpret 

human rights law as it is relevant to transnational justice. One final wrinkle is relevant 

here: the arguments that support interpretive autonomy for democratic states may in 

some cases support further interpretive autonomy for some sub-state groups, like 

indigenous populations. 

V. Which states are democratic? 

This raises the question as to how to decide which states are democratic. It 

might be thought that a state is democratic if its officials are chosen by the people in 

fi-ee and open elections. While not disputing the importance of fi-ee and open elections 

to democratic government, they are not sufficient for granting interpretive autonomy 

to a state. 

Jack Donnelly points out that, if democracy is understood simply as the rule by 

the majority, then democracy actually may conflict with human rights, rather than 

being conducive to securing human rights enjoyment. He writes: 

The democratic principle of popular rule is at best only indirectly 

and contingently cormected with respect for the fiill range of 

intemationally recognized human rights. Only if a sovereign people 
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wills respect for human rights, and thus constrains its own interests 

and actions, will democracy contribute to realizing human rights.'" 

In Donnelly's view, liberal democracy is importantly linked to human rights, because 

"in liberal democracies, some rights-abusive choices are denied to the people 

("Congress shall make no law...") and some rights-protective choices are mandated 

("[e]veryone has the right...Thus, Donnelly claims, 'The struggle for liberal 

democracy is a struggle for human rights—but only because the adjective [i.e., 

"liberal"] has built human rights into the definition."'"* 

Donnelly is right to point out that majority rule elections are not sufficient for 

considering a state a democracy. Majority rule elections can be held even when there 

is no real choice about candidates or policies. More importantly, majority rule 

elections can be held even in closed societies, where citizens are kept in the dark about 

the actions of the government and where the results of elections do not function to 

keep the government accountable to the interests of the people. 

However, Donnelly's claim that only fiilly liberal democracies, with built-in 

protections for rights, can protect and promote moral human rights, is overstated. 

There may be good reasons for granting interpretive autonomy to states that are not 

liberal democracies on Donnelly's definition. One important objection to using strict 

substantive criteria to decide which states should be granted some interpretive 

Jack Donnelly, "Human Rights, Democracy, and Development" Human Rights Quarterly 2\ (1999) 
608-632; p. 619. 
" Ibid., p. 621. 
" Ibid. 
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autonomy regarding moral human rights is that the most effective protection for moral 

human rights is local. As we noted several times, international institutions are, in 

general, extremely weak. Therefore, there might be good reasons to be extremely 

lenient regarding which states are to have interpretive autonomy, in the hope that the 

very act of assigning autonomy to them will increase people's interest in their own 

human rights, and thereby increase their participation in public deliberation and 

voting, and which will in turn further justify their state's possession of interpretive 

autonomy in the human rights legal regime. In this sense, leniency in assigning 

interpretive autonomy can be seen as an attempt at forward-looking justification for 

itself 

Importantly, we can see from the nature of the justification of interpretive 

autonomy for democratic states that their autonomy should not extend to issues that 

involve their impact on people, say from other countries, who do not have the formal 

right to participation in the state's democratic processes. Such people do not have the 

ability to register their preferences, concerns, or interests in deliberation or in voting, 

and they have no ability to hold the government accountable to their interests. 

Therefore, the autonomy granted to democratic states must be limited to those issues 

that involve the moral human rights of their own citizens. Authority for jurisdiction 

over the ways in which a democracy might affect the human rights of people in other 

countries must therefore reside in international institutions. 
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