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ABSTRACT
Core notions from social movement research and legal studies are integrated into
development theory and power/inequality arguments to evaluate the relative importance
of internal social organizations of groups, resource dependency, and the impact of the
organizational learning process on Native American tribes' inclinations to take greater
amounts of control over their economic, political, and social development. This frames
development as a political problem, not just an economic one. An analytical model is
developed that can be applied to many indigenous groups. This models is used to answer
the following question: when new opportunities for sovereign expression are created
through changes in the law, which sociological factors impact the ability to take
advantage of it? This study raises and addresses some theoretical questions about the
conditions under which collectivities opt for more self-determination and develop greater
institutional autonomy. It also addresses public policy issues by identifying factors that
have proven to be barriers for tribes to pursue greater degrees of self-determination.

PARTI: INTRODUCTION

"Like the miner's canary, the Indian marks the shifts from fresh air to
poison gas in our political atmosphere; and our treatment of Indians, even
more than our treatment of other minorities, reflects the rise and fall in our
democratic faith."
Felix S. Cohen (1953)
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CHAPTER 1; INTRODUCTION

INTRODUCTION
As we enter the final stretch of the United Nations (UN) International Decade of
the World's Indigenous People^ (1994 - 2004), numbers of indigenous groups have
exhibited remarkable resolve and capacity for mobilizing resources in their struggles for
cultural, economic, and political autonomy. They are demanding the right to selfdetermination, autonomous development, and cultural survival. By facilitating and
encouraging Native American^ tribal autonomy, the United States can be a foreign policy
leader through example. As Cornell and Kalt (1995) note, development is a political
problem, not just an economic one.
Unfortunately, many of the theories that seek to explain the current states of
persistent poverty and underdevelopment among Native American nations and other
indigenous groups worldwide fail to look much beyond economic explanations. While
these theories provide an essential first step, they are extremely limited in their empirical

' The United Nations Development Programme (1994) defines indigenous populations as "[those]
composed of the existing descendants of peoples who inhabited the present territory of a country wholly or
partially at the time when persons of a different culture or ethnic origin arrived there from other parts of the
world, overcame them, and by conquest, settlement or other means, reduced them to a nondominant or
colonial situation; who today live more in conformity with their particular social, economic and cultural
customs and traditions than with the institutions of the country of which they now form a part, under a State
structure which incorporates mainly the national, social and cultural characteristics of other segments of the
population which are predominant" (47). For consistency, this defmition will be used throughout the study.
• Throughout this work, interchangeable terms refer to indigenous peoples in the United States. On a
collective level, the terms "Native nation," "tribe," "Alaska Natives," and "Native Americans" are used.
Individual persons are referred to as "Native American" or "Native." The designation "nation" is
deliberate, acknowledging the unique political status that these groups maintain. While their usage is
common by both Natives and non-Natives, the terms "Indian" and "American Indian," which appear in
quotations and tables taken from older works and government documents, are considered problematic by
many and will not be used. Scholars argue that they smack of colonialism and have a pejorative and
historically incorrect lineage. They ignore the cultural uniqueness of each tribe, the vast diversity between
the tribes, and the political realities of internal structures.
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applications and overall explanatory power. Each group's ability to advance their own
cultural, legal, and economic agendas is affected by a number of additional factors that
are unique to the internal social structure of the grovip itself, degree of resource
dependency, and the broader social, economic, and legal environments in which each
group is embedded. Even when indigenous groups are located within the same dominant
system, as Native nations in the United States are,^ each has a unique history of political
relationships and interactions with their government, involving continual challenges to
the definition of power relationships.
Inextricably linked to this interactive process is the degree to which tribes are able
to function as autonomous governing bodies. Self-determination and self-governance are
crucial for cultural survival, economic development, and independence. Historical forces
stripped the nations of sovereign rights, creating in a state of underdevelopment and

3

There are over 557 federally recognized tribes residing in 33 states. Federal recognition legally identifies
and acknowledges self-governing collectivities that have entered into govemment-to-government political
relationships with the United States. This includes individual bands, Native villages, pueblos,
communities, and tribes. Goldberg-Ambrose (1994) notes that "the term 'tribe' has a dual meaning - it
refers both to the ethnologically defined group... and the legally recognized political entity" (1127). This
legal relationship is established one of three ways: 1) derivation from historic documentation, including
treaties and agreements; 2) congressional legislation, executive orders, judicial rulings, and direct order of
the Secretary of the Interior (SOI); 3) a committee that reports to the SOI evaluates petitions for
recognition. Legal recognition creates a special status that provides groups and their individual members
with access to services, including Bureau of Indian Affairs (BIA) programs, Indian Health Service (IHS)
benefits, and disbursements of assets held in trust as part of the federal government's guardianship
obligations. In addition to federal recognition, there are some options for state recognition. Depending on
the individual state, this may enable recognized members to receive special benefits. Some tribes that have
been denied federal recognition have proven eligible for state recognition. Adding to the potential
confusion, federal, state, and tribal definitions of membership vary. Some rely on blood quantum (percent
of Native American blood), some trace ancestry from historical tribal rolls, and some use "tribal
affiliation," an open concept revolving around recognition by the tribe as a participant and member, to
define membership and eligibility for access to services and benefits. In essence, the legal definition of
Indianness is completely contextual (Chauhuri, 1985, 22). However, according to Thompson (1999/2000),
the bottom line is that "Native American communities must first have tribal status in order for the federal
government to recognize them as sovereigns" (423).
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dependence. Traditional governance and religious structures were forcibly altered,
resulting in a loss of self-governance capabilities. As Cornell (1988) notes, this process
of dispossession is also a process of exclusion from participation in and access to the
dominant economic and political structures in which the nations are embedded. The
inability to be self-sufficient and the simultaneous exclusion from full participation in the
larger system further reinforce economic dependence and social marginalization,
minimizing the prospects for long-term cultural survival.
Because capacity building through self-governance and sovereignty is so
important, this study seeks to answer the following question; What predicts the likelihood
of a tribe enacting greater degrees of sovereignty? In other words, when an opportunity
for sovereign expression exists or a new opportunity is created through changes in the
law, what factors affect the ability or willingness to take advantage of it? What types of
socio-structural factors increase the likelihood that a tribe will seek to take over functions
previously performed for them by the federal government?
This ties together seemingly disparate literatures by addressing questions about
the conditions under which collectivities opt for more self-determination and develop
greater institutional autonomy. The benefits of this approach are twofold: 1) gaps in the
theoretical frameworks of international and Native American development are addressed
through the development of an analytical model that is more complete and empirically
useful and; 2) the means to identify factors that facilitate or inhibit the exercise of
sovereign capabilities provides an applicable tool for future development programs and
public policy enactment. While this study focuses on Native Americans, similar forces

23

affect all indigenous populations worldwide. The theoretical underpinnings of the model
developed here are broad enough to be used for those applications as well.
Health care, as discussed in detail below, is critical for the physical survival and
cultural continuation of Native Americans as distinct peoples. For these reasons, taking
greater control over ambulatory health care management is used as a proxy measure for
sovereign expression. In the empirical tests of the model developed in Chapter 2, the
level of indigenous control over health care is the independent variable. A detailed
discussion of the hypotheses and dependent variables can be found in Chapter 5.

Justification and Background
As physical"^ and behavioral^ health problems threaten Native cultvires with
extinction, efforts have been made to improve social and economic conditions.
Programs, often designed by outsiders without Native input, have been thrust upon the
tribes by various government agencies. By not taking into account cultural differences or
the unique experiences of each nation, these programs have frequently failed to affect
significant positive changes. In many cases, dependence on goverrmient programs and
resources has deepened. International development literature suggests that indigenous

4

These include higher than national average rates for certain forms of cancers, morbid obesity,
hypertension and high blood pressure, and above average rates of Type II (Adult On-set) diabetes
(Campbell, 1989; Noren, Kindig, and Sprenger, 1998; Rhoades, Hammond, Welty, Handler, and Amler,
1987; Sorkin, 1996; Young. 1996). See below for a detailed discussion.
These include alcoholism (Beauvais, 1992; May, 1982; Mail and Johnson, 1993) and drug abuse rates that
exceed the national average (King, Beals, Manson, and Trimble, 1992; Loretto, Beauvais, and Getting,
1988), higher rates of Fetal Alcohol Syndrome (Ma, Toubbeh, Cline, and Chisholm, 1998), and above
average rates of suicide (Bechtold, 1994; Dinges and Duong-Tran, 1994; McShane, 1988) and homicide
(Bachman, 1991).
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ownership of the development process, a more "bottom-up" approach, is crucial to the
ultimate success and long-term sustainability of any program.
Sovereignty is the critical component for true independence and economic
development that supports cultural survival. It is inextricably linked to process of
defining power relationships. At its most simplistic conception, sovereignty is the extent
of actual control over decision-making, the use of reservation® and other tribal resources,
and the structure and nature of relations with the outside world. For any program to be
effective, tribes must have the ability to define what development means to them as a
collective and how that fits within their own cultural frameworks. As Kruger and Etchart
(1994) note, "Self-determination, internal control of property rights of land and resources,
and Indians' involvement in all stages of development are central to successful economic
development in ways that preserve and strengthen cultural identity" (192). This is
especially true for behavioral modification programs designed to address physical and
mental health issues. There is a greater chance of success if these programs are
developed internally and help build the institutional capacities of the tribes to manage
their own affairs (see Cornell and Kalt, 1998).
Several major legislative attempts have been made to address this problem and
n

expand sovereign rights. The first was the Indian Reorganization Act (IRA) of 1934. It
was designed to help breathe life back into reservation economies by stabilizing land
By definition, "An Indian reservation is a part of the public domain set apart by proper authority for the
use and occupation of a tribe of Indians. It may be set apart by treaty, act of Congress, or Executive order"
(from United States v. Martin, as cited in Moore, 1992, p. 96). Only the federal government can dissolve or
alter the boundaries of a reservation {United States v. Celestine, 215 U.S. 278 (1909)). There are currently
314 reservations that are home to more than 500,000 Native people.
' Ch. 576, 48 Stat. 984 (codified as amended at 25 U.S.C. §§ 461, 462, 463, 464, 465, 466-470, 471473,474, 475, 476-478, 479).
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bases after the Allotment period. The establishment of federally sponsored tribal
governments, ratified through formal constitutions, was the primary focus. The models
for these governance structures, however, did not necessarily map onto prior tribal forms.
While a type of corporate collectivity was encouraged, the nations were not given true
decision-making power or provided with the economic resources necessary to effectively
manage tribal affairs. Essentially, IRA offered tribes an organizational model to help
establish and formalize governance institutions. While this afforded certain rights as a
political group, it increased the degree of federal control over their daily lives. IRA
extended the arm of the federal bureaucracy further into Native affairs through transfer
programs and the exercise of trust responsibilities (Jorgensen, 1978; Castile, 1998;
Castile, 1974). IRA represented a new combination of nation/state and economic
enterprise, creating a unique, reduced form of sovereignty. By limiting tribal government
structures and restricting their actual power, IRA presented another assimilationist model.
The "Indian Self-Determination and Education Assistance Act of 1975"^ also
sought to redress some of the harm done by years of federal interference - loss of
autonomy, loss of cultural traditions, and a surge in all forms of social pathologies. As
"domestic dependent nations,"

a special type of domination that is both political and

economic (Jorgenson, 1978), many tribes have been stripped of the ability to govern
through traditional political and religious forms and to make important policy decisions.

^ The General Allotment Act was a legal tool to physically break up tribes as political and social units by
fracturing their collective land base and replacing it with individually owned lots. Non-Natives were then
interspersed within the community boundaries on their own land parcels. Allotment is discussed in greater
detail in Chapter 3.
P.L. 93-638, 88 Stat. 2203, 25 U.S.C. §§ 450-458 (as amended).
Cherokee Nation v. Georgia, 30 U.S. 1 (1831).
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The Act would help rebuild governance capacities and facilitate tribal participation,
thereby strengthening institutions, promoting economic development, invigorating
identity, preserving unique cultural heritages, and, thus, ensuring tribal cultural survival.
While many have hailed this as a boon, some believe that the Act is not a policy
of self-governance and self-determination, but rather an invitation to participate in the
process of reframing power relations (Esber, 1992; Snipp, 1986; Ortiz, 1986; Castile,
1974). Others see a more sinister intent behind the Act. Senese (1991) warns that selfdetermination is nothing more that an attempt to build up a base of institutional capacity
and competence that can be used to justify the termination of trust responsibilities and
federal programming. He believes that termination can be viewed as an indicator of
success rather than failure:

. .the key to establishing a sound termination policy was the

development of social and economic competency to make termination justifiable" (49).
As with IRA, the Act does not automatically provide the economic resources or
the capacity to make the decisions and administer the programs that impact key tribal
institutions; a true state of sovereignty does not automatically occur. Rather, sovereignty
can be conceptualized as a legal construct. The Act allows tribes the right to "do"
sovereignty within the confines of the law. As Castile (1974) points out, selfdetermination is an opportunity, not a guarantee." The Act, according to Esber (1992), is
like IRA - a top-down decision that has actually increased the role of the BIA in tribal
" In fact, some scholars believe that Self-Determination has increased dependence on the federal
government (Stull, et al., 1986; Esber, 1992; Kunitz, 1996). Stull, et al. (1986) find that the Act creates a
legal vehicle for tribes to control their own affairs, but does so in a framework that impedes the
achievement of that goal. They note the lack of concrete mechanisms specified to help implement the Act
and a failure to alter the BIA's organizational structure or to alter the nature of its relationship to the tribes.
This has actually increased tribal dependency by consolidating power over contract supervision and
implementation in BIA area offices.
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economies instead of fostering greater independence and autonomy. Because the benefits
of the Act accrue more heavily for those groups who pattern themselves after Anglo
organizational structures, it too promotes an assimilationist model of development.
Given conflicting opinions about the impact of the Act and its potential for
beneficial changes for Native people and their cultures, it is important to identify factors
that may lead to increased dependence instead of fostering a move toward greater
autonomy. This begs the following question: what characteristics enable certain tribes to
participate more fully in this process than others? To answer this and other questions, a
more complete analytical model that is informed by international development. Native
American, and social movement studies must be developed. Until recently, theories of
dependence and internal colonization have been used to explain the continuing lag in
reservation economic status. While these studies provide useful insights into the
mechanisms of continued underdevelopment, they tend to be dominated by an economic
perspective. This ignores the impact of tribal agency on their surroundings. The model
developed in Chapter 2 accounts for these factors.
This model is used to examine the influence of three primary analytical
frameworks, encompassing external and internal structural factors and larger political
opportunity structures, on ambulatory health care management choices. Health care was
chosen because various disciplines point to a reciprocal relationship between levels of
poverty, economic and social development, and public health.

Illness is simultaneously

See Companion, 2001; Companion and Halmo, 1999; Companion et al, 1998a; Companion el al, 1998b;
De Waal, 1997 and 1989; Devereaux, 1996; Downs, et al, 1991; Evans, et al., 1994; Foster and Leathers,
1999; Howard and Millard, 1997; Hubbard, 1995; Huss-Ashmore and Katz, 1989 and 1990; Reed, 1996;
Sen, 1990 and 1981; Smith, 1997; Escobar, 1995; Sobhan, 1990; and Thomas, 2000.
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a cause of poverty and is caused by factors relating to poverty. Watt (2000) finds that
social provisions, including access to adequate health care, cannot be isolated from other
factors in promoting development. Poor health is associated with direct and opportunity
costs, including loss of income for families and medical expenses for services and
treatment. Illness is also costly for the local and dominant economies, as disability
translates into a loss of productivity. The link between these forces is so strong that even
the most fundamental changes in basic health care, which demand relatively modest
resource allocations, can have a strong impact on poverty levels in a very short space of
time. Health education, immunization, adequate sanitation practices, improved housing
conditions and clean water sources can make dramatic improvements in disease reduction
and economic productivity.
For tribes that are economically disadvantaged and socially marginalized, new
and effective strategies for health care management are crucial for ensuring long-term
physical and cultural survival. Local control can maximize available resources by
focusing them on specific health crises to affect the greatest impact on health status.
There is a strong link between sovereignty, health, and development. Given the current
state of Native America, it is imperative for tribes to address these issues.
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THE IMPORTANCE OF HEALTH CARE

The Current State of Native America
Socioeconomic Conditions
The 1990 census estimates that over 1,878,285 people in the United States
identify themselves as being of Native American descent.'^ Table 1-1 shows this
population to be slightly younger than the United States population. This age distribution
may have a significant impact on future health and nutrition concerns. As Szathmary et
al. (1987) note, dietary shift is a function of both community and age. Patterns of
increasing dietary acculturation continue and often accelerate within younger age groups,
resulting in earlier appearances of diabetes mellitus and associated diseases. Improper
balance of micronutrients or undernutrition, especially at younger ages, impacts brain
development, affecting learning capabilities, social behavioral patterns, and scholastic
achievement. These can have severe and widespread impacts over time.

Exact population figures vary widely between sources for a number of reasons. First, the definition of
"Native American" differs depending on the context. Tribes, states, and the federal government all have
their own formal definitions. Additionally, this number vacillates between census counts. See Nagel
(1982) for a discussion of changes in self-identification patterns. Refer to Chapter 5 for a discussion underrepresentation and undercounting in census data.
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Table 1-1: 1997 Percent Age Distribution (Based on 1990 Census Modified Data)'"^

Age Group
All Ages
Under 1 year
1 - 4 years
5 - 9 years
10 - 14 years
1 5 - 1 9 years
20 - 24 years

American Indian
and Alaska Native
100,000
2.616
9.390
11.239
10.251
9.470
8.286

US
All Races
100,000
1.294
6.086
7.277
6.881
7.138
7.647

US
White
100,000
1.204
5.631
6.819
6.437
6.682
7.273

25 - 29 years
30 - 34 years
35 - 39 years
40 - 44 years
45 - 49 years

8.729
8.198
6.971
5.740
4.353

8.569
8.791
8.027
7.083
5.578
4.564
4.235
4.268
4.066
3.215
2.461
1.582
1.238
32.9 yrs.

8.332
8.690
8.053
7.265
5.802

50 - 54 years
55 - 59 years
60 - 64 years
65 - 69 years
70 - 74 years
75 - 79 years
80 - 84 years
85 years & over
Median Age

3.577
2.965
2.485
2.077
1.466
1.090
0.619
0.478
24.2 yrs.

4.760
4.491
4.613
4.457
3.569
2.747
1.779
1.396
34.4 years

Native communities face a number of serious challenges, including education,
poverty, and health related issues. According to the 1990 census. Native Americans had
significantly lower educational attainment levels than the overall United States
population (see Table 1-2). Differences between the two groups are especially dramatic
when comparing rates of high school completion and continuing with higher education.
As shown in the table, the overall economic condition of Native America is poor.
The median household income for those living in the thirty-five reservation states is
$19,897 in 1989. This is $10,159 less than the United States average. Results of the
Department of Health and Human Services (DHHS), 1997, 34.
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1990 census also reveal that 31% of Native Americans, many of whom are children, live
below the national poverty level. On reservations, the rates are closer to 50%. More
recent statistics^^ show that unemployment on most reservations is close to and in some
cases exceeds 50%, compared to only 4.2% for the rest of the country.
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Table 1-2: Selected Economic Profiles for the United States, 1990 Census
American Indian
and
Alaska Native

All Races

White

Black

Hispanic

14.1
20.6
65.3
8.9

10.4
14.4
75.2
20.3

8.9
13.1
77.9
21.5

13.8
23.2
63.1
11.4

30.7
19.5
49.8
9.2

16.2
13.4

6.4
6.2

5.3
5.0

13.7
12.2

9.8
11.2

$19,897

$30,056

$31,435

$19,758

$24,156

31.6
43.1
41.6
37.7
33.1
27.7
26.9
33.3

13.1
20.1
19.7
18.3
16.3
11.0
10.4
16.5

9.8
13.8
13.6
12.5
11.0
8.5
8.4
14.6

29.5
44.0
42.8
39.8
35.5
23.4
28.6
37.3

25.3
33.4
33.9
32.6
30.3
21.3
21.9
27.8

Educational Attainment
(Persons 25 years and older):
Percent
Percent
Percent
Percent

less than 9'*' grade
9"' to 12"' grade, no diploma
high school grad or higher
bachelor's degree or higher

Employment Status by Sex
(Persons 16years or older):
Percent unemployed, males
Percent unemployed, females

Household Income in 1989
Median Household Income

Percent Below the Poverty Line
Level by Age
All Ages
Under 5 years
5 years
6 to 11 years
12 to 17 years
18 to 64 years
65 to 74 years
75 years and older

Low socioeconomic status is one of the most powerful risk factors for poor health
outcomes.
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Average Native life expectancy is 71 years, five years lower than the

Bureau of Labor Force Statistics, 1997.
'®DHHS, 1997, 36.
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national average. The infant mortality rate, the second highest in the country, is 9.3 per
1,000 lives births. Native families are 7.5 times more likely to live in homes deemed
inadequate because they do not comply with current environmental laws and regulations;
a large number of reservation residents still do not have running water, electricity, or
proper sanitation facilities. Many that do, particularly in the Southwest, have a heavily
mineral-laden water supply, resulting in a sharp, bitter taste. This discourages
consumption of water in favor of sweetened beverages and sodas, again contributing to
negative health outcomes.

Social Pathologies
In addition to poverty-related morbidities. Native Americans also suffer from a
disproportionate array of social pathologies, including alcoholism, drug abuse, spousal
and child abuse, suicide, and homicide. Table 1-3 shows the major causes of death for
residents of IHS's service areas for the years 1992 - 1994.

1o

The table shows that Native

Americans have the highest mortality rate. Many of these deaths are associated with
behavioral manifestations related to enviroimiental factors such as persistent poverty, loss
of cultural ways and community connectedness, and perceived lack of opportunities for
change. Reckless behaviors, combined with high rates of alcohol abuse, result in
accidental death rates over 3 times the national average. Alcohol and drug abuse

See Wolfe and Sanjur, 1988, Story et al., 1998, Story et al., 1999, and the discussion below.
For additional tables on mortality rates for the last three decades, see tables A-1, A-2, and A-3 in
Appendix A.
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contribute to the high rates of chronic liver disease and cirrhosis (35% of all deaths),
higher than average suicide rates (19% vs. 11%), and high homicide rates (15% vs. 10%).

Table 1-3: Age-adjusted Death Rates, American Indians and Alaska Natives, IHS
Service Area, 1992 - 1994, and US All Races and White Populations, 1993^^

Cause of Death
All Causes

American Indian and
Alaska Native
Adf
Actual
601.3
690.4

United
States:
All Races
513.3

United
States:
White
485.1

Major cardiovascular diseases
Diseases of the heart
Cerebrovascular diseases
Atherosclerosis
Hypertension

167.0
133.4
25.1
2.2
1.8

194.6
157.6
27.8
2.3
1.8

181.8
145.3
26.5
2.4
2.2

173.9
139.9
24.5
2.4
1.7

Accidents
Motor Vehicle
All Other
Malignant neoplasms
Chronic liver disease and cirrhosis
Diabetes Mellitus
Pneumonia and Influenza
Suicide
Homicide
Chronic obstructive pulmonary
diseases and allied conditions
Tuberculosis, all forms
Human Immunodeficiency virus
(HIV) infection

82.3
45.5
36.9
97.5
30.7
35.1
20.1
17.3
13.4

94.5
53.3
41,2
112.2
35.0
41.1
21.7
19.2
15.1

30.3
16.0
14.4
132.6
7.9
12.4
13.5
11.3
10.7

29.6
16.1
13.5
129.4
7.6
11.0
12.9
12.0
6.0

15.7
2.3

17.4
2.3

21.4
0.4

21.9
0.3

3.3

3.9

13.8

10.5

NOTE: Rate per 100,000 Population

Poverty and Nutrition
Flistorically, the most important health issue for Native Americans on reservations
was the lack of food. Increasing federal food-assistance programs has substantially

''DHHS, 1997, 66.
Adjusted to compensate for miscoding of Native race on death certificates.
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reduced the incidence of undernutrition, but this has been accompanied by a rapid rise in
adult and childhood obesity and a transition from acute to chronic diseases (Brown and
Barrett, 1994). Health problems resulting from overnutrition are greatest among lowincome populations, including Native Americans. As is evident from the leading causes
of death, a large portion of this population is at risk for nutrition-related morbidities,
including obesity, hypertension, and diabetes. Studies^' find that many reservation health
problems are due to low protein ingestion combined with an almost exclusive use of lard
and extremely low consumption of unsaturated fats. Diets tend to be dominated by fry
bread, coffee, potatoes, beans, eggs, sugar, butter, lard, soda and canned fruit drink,
processed meats (bacon, sausage, carmed meats, lunch meats), snack foods, white flour,
and pasta; all foods high in saturated fats and low in fiber.
Lack of social and economic power provides little opportunity to change the
environmental conditions that support poor nutrition and inactivity. For many Native
families, the major factors affecting food choice are cost, availability, and shelf life.
Many have limited cash resources. Others do not have refrigerators and cannot
adequately store perishable items. Therefore, inexpensive food items suitable for longterm storage and for stretching the quantity of a meal (e.g., potatoes and rice) are
purchased more frequently than perishable fruits and vegetables. Poverty also limits
options for accessing healthful foods. Since transportation is often unavailable, the
majority of food purchases are made on the reservation. Selection is minimal in many
See Bass and Wakefield, 1974 - Standing Rock Reservation; Teufel, 1994, 1996, Teufel and Dufour,
1990 - Hualapai; Wolfe and Sanjur, 1988, Byers and Hubbard, 1997, Story et al., 1999, and Ballew et al.,
1997-Navajo Nation; Story et al., 1986 - Cherokee Nation; Koehler et al, 1989 - Southwestern Tribes;
Dillinger et al., 1999 - Round Valley Reservation; Knowler et al., 1991, and Broussard et al., 1991 - Pima;
Olson, 2001 - Dakota; Brown and Barrett, 1994 - Hopi.
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stores because of remoteness and infrastructure limitations. In addition, costs can be
prohibitive because of transportation and spoilage issues.
The studies22 note that food consumption patterns vary with the arrival of checks
and the distribution of government commodities. Government food distribution
programs are now the main sources of nutrient intake for many reservation residents.
However, the programs have been criticized for their overall nutritional quality and
contribution to the current health crisis. Many Native populations developed obesity in
less than a generation. Despite recent improvements, items remain high in sodium
(canned vegetables), fat (meats, oil, butter, and shortening), and sucrose (carmed fruit).
The term "Commod-bod" was coined during the present decade to describe the increased
body weight associated with long-term food recipients.
There is great concern in the medical community and tribal nations and among
food package recipients about the long-term implications of these diets. The overall
health and well being of Native people has far reaching consequences. The cultural
survival of the nations and their traditions is being threatened by the impacts of disease,
especially diabetes. Weiner (2001) observes that many Native Americans feel the
diabetes epidemic is partially the result of being economically, politically, and socially
dependent upon outsiders. They believe that one does not inherit diabetes per se but
rather the dietary habits that increase the possibility of developing the disease. Youth are
perceived as being particularly at risk. Dillinger et al. (1999) feel that federal food
assistance programs may be reinforcing unhealthy food preferences among young Native
See also Story et al., 1998, 1999; Teufel, 1996; Wolfe and Sanjur, 1988; Welty, 1991; Teufel and
Dufour, 1990; Dillinger et al., 1999; and Ballew et al., 1997.

36

Americans, as patterns are established early on. They believe that children raised almost
exclusively on commodities foods are more inclined to select highly processed foods over
fresh fruit, vegetables, and meats.

The Link Between Nutrition and Disease
As Byers and Hubbard (1997) and others (among them Story et al., 1986 and
1998 and Howard et al., 1995) point out, the substantial increase in the prevalence of
obesity among Native populations in recent years suggests a nutritional imbalance.
Hypertension, elevated cholesterol, and diabetes are, in part, a consequence of obesity
and represent mechanisms through which obesity mediates its effect on coronary heart
disease risks (Welty, 1991, 1617S; Tinker, 1994). Hypertension, in turn, is a risk factor
for cardiovascular disease (CVD) and is a co-morbid feature of diabetes. Percy et al.
(1997) and Tinker (1994) find that hypertension is associated with impaired glucose
tolerance and increases the risk of renal disease, a major complication of diabetes.
Diabetes was uncommon prior to World War II but has recently grown at a rate
234% higher than for all other ethnic groups in the United States. As seen in Tables 1-4
and 1-5, death rates associated with diabetes have risen substantially since 1955. Noninsulin-dependent diabetes mellitus (NIDDM), often called adult on-set diabetes,
typically manifests after age 40. However, the age of onset has been occurring at
increasingly younger ages. This is largely attributable to the increasing prevalence of
obesity.^^

See Broussard et al., 1991, for a discussion of the relationship between NIDDM and obesity among the
Pima.
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Table 1-4: Diabetes Mellitus Deaths and Mortality Rates, American Indians and Alaska
Natives in Reservation States, 1955 - 1983^''
American Indian and
Alaska Natives
Number of Deaths
210
204
145
143
110
71
64

Year
1983
1980
1975
1970
1965
1960
1955

NOTE: Age-adjusted Rates per 100,000 Population

1986,47.

Rate
20.5
22.6
20.8
27.1
25.4
20.3
17.0

United States:
All Races
Rate
9.9
10.1
11.6
14.1
13,5
13.6
13.0
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Table 1-5: Diabetes Mellitus Deaths and Death Rates, American Indians and Alaska
Natives, IHS Service Area, and US All Races and White Populations 1955 - 1993^^

Rate

United
States:
All Races
Rate

United
States:
White
Rate

35.1
31.7
30.0
29.7
30.0
29.1
26.0
25.0
24.4
25.0
24.3

12.4
11.9
11.8
11.7
11.5
10.1
9.8
9.6
9.6
9.5
9.9

11.0
10.5
10.5
10.4
10.3
9.0
8.7
8.5
8.6
8.5
8.9

American Indian and Alaska
Native
Calendar Year(s)
(1994)
1993)
1992)
1991)
1990)
1989)
1988)
1987)
1986)
1985)
1984)
1983)

Number
399
354
324
275
285
301
260
111
195
208
189
179

1982)
1981)
1980)
1979)
1978)
1977)
1976)
1975)
1974)
1973)
1972)

164
156
173
153
147
133
125
123
110
117
129

24.0
24.8
25.2
25.6
24.6
24.4
24.3
24.3
25.5
28.1

9.6
9.8
10.1
10.0
10.4
10.4
11.1
11.6
12.5
13.2

8.7
8.8
9.1
9.0
9.4
9.4
10.0
10.4
11.4
11.8

1954- 1956 (1955)

64

17.0

13.0

12.6

1992- 1994
1991 - 1993
1990- 1992
1989- 1991
1988- 1990
1987- 1989
1986- 1988
1985- 1987
1984- 1986
1983 - 1985
1982- 1984
1981 - 1983
1980- 1982
1979- 1981
1978- 1980
1977- 1979
1976- 1978
1975- 1977
1974- 1976
1973 - 1975
1972- 1974

Adj
467
412
373

NOTE; Age-Adjusted Rate Per 100,000 Population
Adj - specifies a number, rate, or ratio of rates adjusted to compensate for miscoding of
Indian race on death certificates

While individual diseases and health conditions have their own unique causes or
risk factors, there are observable commonalities among many of them. Data reflect the

^^DHHS, 1997, 118.
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relationship between morbidity and mortality among the IHS service population and
socioeconomic and environmental conditions (Table 1-6). Some of the determinants
relate to individual physiology and genetics, but the data illustrate the important
combined effects of living conditions, environment, and personal behavior on the patterns
of disease and health (Rhoades et al., 1987).

Table 1-6: Leading Clinical Nutrition Patient/Client Contacts, FY 1996^^

Purpose
Total Contacts'
General Nutrition
Diabetes
Weight Control
Prenatal
Cardiovascular Disease
Breastfeeding
Enteral/Parenteral Nutrition
Gestational Diabetes
Alcohol Related
Undernutrition
Renal
Gallbladder Disease
Trauma/Surgery/Bum/ Severe Infection
Hypertension
Anemia
All Other

Number
162,448
84,988
41,628
7,172
6,280
3,364
2,540
2,320
2,300
1,868
1,840
1,488
968
880
688
612
3,512

Percent
Distribution
100.0
52.3
25.6
4.4
3.9
2.1
1.6
1.4
1.4
1.1
1.1
0.9
0.6
0.5
0.4
0.4
2.2

' Excludes activities that are not directly patient/client services and activities associated with program planning,
administration, evaluation, and continuing education.
NOTE: Percentages do not sum to 100.0 due to rounding

^^DHHS, 1997, 187.
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Health Care and Self-Determination
Authors have linked self-determination issues directly to the health status of
Native populations. Prucha (1984) emphatically states that "effective self-determination
depend[s] upon a healthy Indian population...[thus] IHS...increased emphasis on health
education" (377). Campbell (1989), echoing international development literature, argues
that much of the morbidity currently prevalent among Natives is associated with poverty
and social disadvantage. He links the growth of HIV/AIDS occurrences and
skyrocketing NIDDM rates directly to rapid social change. These studies provide support
for the selection of ambulatory health care management as the independent variable for
this study.
Because obesity is a major modifiable risk factor for both CVD and NIDDM,
dietary changes offer great potential benefits for Native Americans. The ability of tribal
leaders and members to design culturally appropriate programs to target these sensitive
topics and to have the economic means to effectively implement them will greatly benefit
physical well-being and improve the prospects for long-term cultural survival. As
international development literature indicates, local control of this process facilitates
involvement in program planning and participation, thereby increasing the likelihood of
adopting beneficial changes. Viable economic development programs enhance the
impact of health programs by providing access to economic resources, which improve
livelihood options and living conditions. Increased standards of living reduce the need
for food distributions and help improve nutritional options for reservation residents.
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Under the Self-Determination Act, tribes have the opportunity to exercise greater
control over the management of their own health care systems. This can be done through
contracting

27

•

or compactmg
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agreements (these are defined in greater detail in Chapter

5). A number of tribes have remained with IHS direct service provisions. While this
decision is an exercise of sovereign rights, given differences in social and human capital
between tribes, it may reflect a necessity rather than representing a choice.
There may be additional disincentives that inhibit movement away from IHS
direct services. First and foremost, despite the fact that many tribes have expressed
dissatisfaction with IHS (DHHS, 1996a, 1996b; NIHB, 1997) and numerous studies
demonstrate that these are not meeting reservation needs (Kunitz, 1996, 1977;
Companion, 2001; Cunningham, 1996; Gallerito, 1979; Noren et al., 1998), there may be
tribes that believe that IHS services are sufficient. Therefore, there is no physiological
imperative for change. As it is not within the scope of this study to conduct a detailed
survey of tribal satisfaction with IHS services and given the overwhelming evidence to
the contrary, it is reasonable to believe that this represents a small minority of all tribes.
Therefore, this should not impact the overall interpretation of the results presented here.
Second, some tribal governments may not be capable of handling internal affairs,
never mind complex programs such as health care (O'Brien, 1989). These governments

27

Contracting tribes can assume management of existing BIA programs or activities at the same funding
level. Tribes perform a contracted scope of work that is governed by BIA rules and regulations. Thus, the
BIA retains control of budget allocation decisions and has the final decision making power in program
designs and implementation.
Under a self-governance compact, tribes assume responsibility for the design and delivery of trust
programs administered by the BIA and other federal agencies. Administrative funds are shifted to the selfgovernance tribe, but the BIA retains trust oversight and liability for program effectiveness. Before a tribe
can enter into a compact, it must successfully manage self-determination contracts for three years.
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90

are still in highly disorganized, highly dysfunctional states." Attempts have been made
to control for these differences in tribal government capacity by including government
stability measures and form of government in the analysis (see Chapter 5 for more
details). However, specific measures of how effectively the governments are actually run
are not included. It would be extremely difficult, if not impossible, to create accurate
measures and gather reliable data on this phenomena, especially on a large scale.
As serious repercussions for tribal health may result, it is important to identify
how tribes that have elected to keep IHS direct services differ from tribes who have opted
for greater control over their health care management. Identifying barriers to control over
important institutions and resources has valuable policy contributions and can facilitate
changes in the law and other programs to help tribes overcome these deficits.

Refer to Chapters 3 and 4 for discussions of the public policies and corresponding laws that dismantled
tribal government structures and reduced their power. This has had a negative impact on self-governance
capabilities and has resulted in the states of government disarray on some reservations.
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CONCLUSION
High morbidity rates, combined with the modifiable nature of many prevalent
diseases, make access to health care services a crucial factor in reducing the overall social
and economic costs of illness in reservation communities. IHS facilities provide limited
specialized services, increasing travel time and the costs of treatment. This places a
heavy burden on poorer populations, especially those who have limited access to
transportation. Additionally, IHS is vulnerable to annual budgetary fluctuations that can
compromise their ability to staff and maintain services at the government run facilities.
These factors increase the incentive for many tribes to establish and fund accessible
health care facilities that provide the services required by their populations. The ability
to target culturally sensitive programming to their specific needs is critical for the longterm survival.
Given the centrality of this issue for Native cultural survival, identifying factors
that inhibit tribes from increasing control over their health care systems is essential. As
noted above, previous analytical models are not sufficiently sensitive for this task. Their
focus on economic factors limits explanatory power by failing to incorporate social
factors such as networks and information systems and organizational structures. Many of
these models are plagued by vague definitions and nebulous concepts that make them
impractical for empirical testing. The challenge of developing an appropriate model is
tackled in the following chapter. Relevant literature is used to inform factors that should
be included in a more complete model.
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After Chapter 2, this work is divided into two parts, each associated with a section
of the model. The model includes both a contextual and an empirical component. Part II
deals with the contextual portion. It is divided up into two chapters that present an
overview of the broad socioeconomic processes in the United States that impact
sovereign action by altering opportunity structures and constraints. Changes in federal
Indian policy and case law are their primary manifestations. Chapter 3 covers the time
periods from initial contact through the Allotment period. Chapter 4 deals with the
twentieth century, from IRA until the present.
Part III focuses on the empirical portion of this work. A detailed methodology,
including data sources, variable measures, and hypotheses, is included in Chapter 5. The
statistical results are presented and discussed in Chapter 6. Chapter 7 concludes this
work with a further elaboration of the results and directions for future work.
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CHAPTER 2: DEVELOPING AN APPROPRIATE ANALYTICAL MODEL

INTRODUCTION
The current economic, social, and political status of Native Americans represents
the combined effects of the interaction between external and historical forces and internal
dynamics. As a result of competing policy and legal agendas,^ Native Americans are
suspended between inclusion in and exclusion from (Engel, 1993) the larger systems in
which they are embedded. International development. Native American, and political
sociology theories attempt to explain the persistence of poverty and ill health in
reservation communities. Each of these perspectives share a common facet; they all
frame poverty and/or underdevelopment as threats to cultural survival.
While they contribute to a better understanding of issues surrounding
development and the impact of economic status on Native American continuity as distinct
peoples, they are extremely limited in their explanatory power. Because of a primary
focus on economic forces, they often fail to consider or include other critical factors
(discussed below). These theories also present complex concepts that are vaguely
defined, making them difficult to measure or translate into empirical variables. Again,
this limits their use.
The purpose of this chapter is to identify some of the failings of previous
analytical models and to provide one that is not only theoretically more complete, but
also empirically useful. This ties together seemingly disparate literatures by addressing
questions about the conditions under which collectivities opt for more self-determination
' See Chapters 3 and 4 for a detailed discussion of federal Indian law and policy history.
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and develop greater institutional autonomy. This will help identify factors that inhibit
self-determination, providing both policy makers and tribal representatives with
information to facilitate legal change aimed at reducing some of these barriers.
Increasing indigenous control over development options and enhancing institutional
management capabilities so that programs can be effectively designed to address local
needs may help to reverse the negative health trends that are occurring on many
reservations and increase the overall economic and physical well-being of the population.
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THEORETICAL OVERVIEW
Explanations for the Current State of Native America
The links between poverty and development are well documented in a variety of
literatures. It is also well established that the current state of many Native nations is
poor. Two theories have been become prominent for explaining this persistent poverty.
Both are forms of domination arguments. Borrowing from the Weberian tradition, the
first revolves around structural domination, stressing the importance of bureaucracies and
the promotion of state interests at the expense of Native populations. The second is
Dependency Theory, which borrows from political science, anthropology, and the
international development community. Each of these perspectives is discussed below.

The Weberian Tradition: Domination and Neo-colonialism
These theories are derived from the works of Max Weber (1968). His discussions
of ideal types'^ and dynamic relationships are important for the development of
domination models and their application to Native American tribes (Bee, 1992). Weber
identifies two primary forms of domination. The first is domination by authority, which
is associated with the power to command and the ability to enforce obedience. In the
case of the nations, this power is found in the federal government and its agents,

2

See for example: Bebbington and Kopp, 1998; Blunt and Warren, 1996; Carr, 1991; Cernea and
McDowell, 2000; Cernea, 1997, 1995; Chambers, 1983; Downs, Kerner, and Rayna, 1991; Bade and
Williams, 1995; Escobar, 1995a, 1995b, 1995c; Foster and Leathers, 1999; Harris, Wise, Gallagher, and
Goodwin, 2001; Howard and Millard, 1997; Kincaid and Portes, 1994; Maxwell and Frankenberger, 1995;
Reed, 1996; Sen, 1981; Smith, 1997; Watkins, 1995; Watt, 2000; and World Bank, 1998.
3
For an excellent statistical summary, refer to DHHS, 1997, page 36.
^ It should be noted these ideal types often become blurred and difficult to separate out in actual policy
analysis.
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particularly the BIA. Domestic dependency codified the subjugation of Native political,
social, and economic interests to those of the dominant United States system and the
process was intensified by the creation of reservations (Jorgensen, 1978). IRA cemented
this domination by turning tribal governments into a form of administered state (Castile,
1974) controlled by the BIA, making real sovereignty less likely to be retained.
Perry (1996) highlights the role of State control over the nature and distribution of
power and access to and allocation of resources on the sovereign rights. He believes that
the ideologies associated with subjugation have helped to disguise the influence of
powerful interest groups on policies, including the motivations of federal agencies and
the states themselves.^ The State, he argues, facilitates the production of unequal
distribution of wealth and access to resources by supporting and promoting the interests
of specific groups, thereby weakening Native abilities to compete. This further cements
the dominance of the federal system over the nations.''
The second form is domination by the constellation of interests. Weber posits that
parties will follow an agenda or comply with specific orders because they perceive it to
be to their advantage, a different phenomenon from compliance resulting from fear of
threat of force. In the case of Native nations, the mechanism is federal economic aid and
other service provisions. Castile (1974) states, "Aid at the economic level has, in the
past, inevitably carried with it federal control and administration and this has created the
administered community which...is a self-defeating means to self-sufficiency" (221).

^ For a more detailed discussion of State agents as interest group players, see Companion (1996).
^ Historically, railroad interests in the mid to late 1800s provide a perfect example.
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Barsh (1988) extends Castile's concept by linking policy cycles affecting Native
Americans with long-term business cycles. Like Castile, he argues that reservations
represent a form of administered community, which becomes a servo-economy or
satellite administered to the advantage of the larger economic structures. However, he
differentiates this from colonialism or internal colonialism (discussed below) because
there is no direct external control of resources or labor, and, in fact, there is an
appearance of control by the dominated party. Outright confiscation has been replaced
by a system of routine economic supervision, primarily influenced by the BIA, that
favors certain patterns of resource exploitation (800-01). The administrative control of
the BIA and the plenary powers of Congress^ provide the ability to liquidate Native
American resources. It also provides an opportunity, through changes in transaction rules
and costs, to discourage development and "conserve" resources. If this power is used
counter-cyclically, tribes will lose out on the upswing of each period of economic
expansion and grow steadily poorer (819). This enhances their dependence upon
government aid and thus reinforces the subjugation of the nations.

Dependency Theory: Underdevelopment, Internal Colonies, and Captive Nations
Originating in the study of political and economic relationships between third
world countries and more developed nations, this perspective stresses the importance of
historical contexts. Dependency theories focus on the process of interaction between
societies and their envirormients that results in the creation and maintenance of

^ The plenary powers doctrine is defined and discussed in Chapter 3.
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asymmetrical power dynamics. The consequence of this imbalance is the economic
exploitation and political subjugation of the weaker society.
A significant amount of the research in this area has focused on development as a
process of internal colonization, a term borrowed from the works of Paul Baran (1957)
and Andre Gunder Frank (1967). Baran's work describes the uneven flow of resources
between two nations, where the dominant nation benefits from the depletion of the
resources of the less developed one. Frank, one of the first scholars to apply this to
indigenous populations, describes the structure of power relationships as a colonial
situation, where the "metropolis" dominates the less developed "satellite" economy. The
continuing extraction of resources from the satellite results in increasing impoverishment
and a growing dependence upon the metropolis.
This can occur within nations as well. When resources are leeched from more
peripheral areas for the primary benefit of a dominant core area, "internal colony" is
created. This theory has been used to explain the dependence of Native nations on the
federal government, conceptualizing reservations as the satellites and American society
as the metropolis (Spicer, 1980; Castile and Kushner, 1981; Castile, 1974; Pommersheim,
1995). The term "captive nations" (McNickle, Young, and Buffalohead, 1977) has also
been used. This phrase highlights limited tribal political autonomy within the larger
governmental system, capturing their social, political, and economic marginalization.
Snipp (1986) finds that both concepts (internal colonies and captive nations) are
useful for describing Native situations. Development on many reservations and the
g

Murray (1992) likens this dependency to another form of assimilation. See also Gereffi (1994) and
Castells and Lasema (1994).
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incorporation of these resources into the larger United States economy alters the structure
of the political and economic relationships between the tribes and the government. The
end result more closely resembles the power dynamics of an "internal colony." The term
"captive nation" defines the status of tribes prior to the focus on tribal resources for nontribal consumption. The condition of tribes in the process of developing is more closely
associated with internal colonialism.

Support from International Development Literature
Kardam's model (1993, 1775), depicted in Figure 1, is derived from an
international development perspective. He extends both domination and dependence
models by arguing that persistent poverty among indigenous groups ultimately boils
down to reliance on the State. There are two primary facets: resource dependency, which
fuses internal colonization arguments with Weber's domination by authority, and
autonomy or the range of accountability to other actors, similar to Weber's domination by
a constellation of interests. He finds that the greater the degree of resource dependency,
the more insecure or unstable the funding is. This makes the recipient populations more
vulnerable to factors that affect funding levels, including regime changes and
administrative turnovers that shift balances of power, changes in overall economic
situations,^ and changes in the laws that expand or constrict access to resources. This
ties into the issues of accountability and autonomy. In cases where there is heavier
reliance on outsiders for information and other resources, there will also be greater
® Tighter economies create greater restrictions on financial allocations to social programs. See Trosper
(1996) and Castile (1974).
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sensitivity to external pressures to conform to certain courses of action or to support
policy platforms (Weber's domination by a constellation of interests). Kardam goes on to
argue that the impact on policy advocacy increases proportionally with the sensitivity to
external pressures. The influence on policy advocacy, in turn, impacts responses to
irmovation.

Figure 1: Kardam's Model of the Influence of Dependency on Action
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Problems Associated with the Analytical Models
While both Weber's theoretical frameworks and dependency models have been
used to analyze power structures and their relationship to the current status of Native
nations, these works are not without their failings. Evans (1994) finds that Weberian
bureaucracy by itself is insufficient for explaining industrial transformation. Non-
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bureaucratic bases of internal solidarity are necessary to reinforce the coherence of
formal bureaucratic structures. Even more important, a bureaucracy without an
organized network of external ties cannot efficiently promote any form of transformation
(103). Thus, Weberian applications fail to sufficiently capture the influence of both
internal social organization and network dynamics, thereby reducing their power as
analytical models.
Dependency theories, like their domination counterparts, cannot explain the
situation of all Native economies (Wilkins, 1993; Snipp, 1986). While it offers more
analytical power than domination theories because it is grounded in historical
relationships, this provides only a partial explanation. Like the domination perspective,
Wilkins (1993) feels that dependency theory places too much emphasis on exogenous
forces, particularly on the BIA as the primary agent of colonization. The roles of tribal
political culture and issues of climate, population, and natural resource endowment are
not addressed. Echoing Anders' (1980, 1981) criticism, he stresses that the model largely
ignores cultural factors and internal dynamics that might perpetuate dependency and
poverty. Perry (1996) cites a similar inadequacy. Rather than exploring the role of
internal forces and agency, culture becomes a residual category. The exploited
populations appear as "faceless victims" (38) rather than highlighting their capabilities to
develop strategies to compete for resources. He disagrees with notion of a captive nation,
arguing that there are ways to utilize legal structures and find alternative means of
gaining access to power within State systems. The dependency model removes this
agency.

54

Wilkins also argues that the theory fails to specify the elements of dependency, so
the concept is not really open to empirical testing. The theoretical framework provides
no consistent guidelines for transforming societies nor does the model provide for any
discussion of "degrees of dependency." Thus, this approach alone can't explain
reservation underdevelopment. Most important, however, is the fact that the model
cannot explain reservations that have experienced positive economic and political
development (411). Similarly, Kardam's model provides a good conceptualization of the
potential direction of influences, but it losses explanatory power by failing to incorporate
or test specific measures of the degree of independence.
Snipp (1986) and Wilkins (1993) have identified problems with other facets of
both theories as well. First, conceptualizing economic development and
underdevelopment as following a linear, step-wise progression is problematic. Just as
culture is a dynamic phenomenon representing a process of continual negotiation and
change, so development is not a strictly linear process. Changes represent responses to
definitional struggles emanating from external forces and occurring between internal
interest groups. A constant tension exists between political and economic restructuring,
providing opportunities for less-developed countries to insert themselves into the global
economy and for indigenous groups to gain access to greater economic and political
resources (Kincaid and Portes, 1994; McAdam, 1982; Banaszak, 1996; Collins, 1989;
Collins and Green, 1994; Cornell, 1988).
Second, colonialist theories, especially those developed out of studies in Latin
America, tend to focus on the immediate economic development of conquered nations.
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the resulting exploitation of labor, and the development of an elite class. Snipp points out
that military conquest and land occupation did not immediately lead to the economic
development of Native resources. The issue of labor exploitation does not fit well either,
as Native populations weren't a critical component of the development of American
capitalism as farmers or factory workers.
Most crucial, however, is the issue of sovereignty and its impact on culture,
political status, and economic standing, which is not addressed by either theoretical
perspective. Loss of sovereignty is treated as a direct, expected consequence of
domination or is glossed over as part of the process of underdevelopment rather than
being viewed as a political and cultural phenomenon that affects development and
economic status.
To help overcome these limitations, scholars are bringing in external and internal
social and political factors to broaden the applicability of development models and to
enhance their explanatory power (e.g., Kincaid and Portes, 1994). At the heart of any
discussion about successful and sustainable development are issues of indigenous control.
International development literature has increasingly focused on the importance of local
ownership of projects and the role of self-determination in selecting ones that address
local concerns as a primary determinant short-term success and long-term
sustainability.

10

Krepps and Caves (1994) stress the importance of locally generated and

Bebbington, et al, 1992; Bebbington and Kopp, 1998; Blackburn and Holland, 1998;,Blunt and Warren,
1996; Campos-Oucault, et al., 1995; Cemea, 1997, 1991; Cemea and McDowell, 2000; Chambers, 1997,
1983; Conyers, 1981; Deveraux, 1996; Bade, 1997; Bade and Williams, 1995; Edwards, et al., 1994;
Escobar, 1995a; Feeney, 1998; Government of Malawi, 1995, 1994; Hildyard, et al., 1998; Huss-Ashmore
and Katz, 1989, 1990; Kardam, 1993; Lele, 1990; Leonard and Marshall, 1982; March and Taqqu, 1986;
Redclift, 1987; Richards, 1993; Watt, 2000.
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controlled development strategies as a means of furthering autonomy and moving away
from domination. Evans (1994), Weisgrau (1997), and Smith (2000) also note the
importance of autonomy within the system, supporting a "bottom-up" development
model. Stull, et al. (1986) apply this framework to Native American nations and find that
top-down planning doesn't work because it ignores indigenous methods of doing things,''
demonstrating bottom-up models to be more effective with better long-term outcomes
(Cornell, 1988; Cornell and Kalt, 1998, 1992).'^
Therefore, a more accurate extension of the domination and the
underdevelopment theories would have to include sovereignty as a mediating factor.
This results in a model that looks more hke Figure 2. Borrowing from Perry (1996),
underdevelopment, as framed in this model, is related to larger political opportunity
structures.

" See also Jacobs (1978) and Bebbington et al. (1992).
12
Despite the benefits of locally controlled development, it is not a panacea. These frameworks don't
attack any of the structural inequalities in the economic system. Wilkins (1993) identifies five primary
factors impacting Native American economic development, including a) problems in the political,
administrative, and bureaucratic structure of agencies that address all facets of Native American affairs,
e.g., the BIA and other federal and state agencies; b) the physical properties of the reservation system itself,
such as geographic locations, natural resource allocation, and low levels of infrastructure; c) the current
conditions of the resident tribal population, including poor health, low educational attainment levels, job
training and skill levels, and factionalism; d) establishment of economic programs that are not perceived by
as natural extensions of things they are already doing, a form of top-down development, and ; e) the
establishment of stable institutions of governance (407-408). Many of these aspects can be identified and
captured as control variables using the theoretical model presented below. See Cova^amon, forthcoming
2003.

Figure 2: Sovereignty as a Mediating Factor in Dependency Models
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BUILDING A MORE COMPREHENSIVE MODEL
Moying Beyond Economics: Factors Introduced by Other Disciplines
Both the domination theories and the development/dependency theories offer
some explanatory power and provide useful directions for future analysis. Unfortunately,
they tend to concentrate on economic dimensions as the primary mechanism driving
change, thereby overlooking or minimizing the contribution of cultural and sociostructural factors. However, current Native American status represents the combined
effects of the interaction between external and historical forces and internal dynamics.
Thus, theoretical insights from international development, political sociology, and social
movements, which stress the importance of non-economic factors, can contribute to
explanations of the persistence of poverty and ill health that are still prevalent on many
reservations. Watt (2000) summarizes a good deal of the international development
perspective by focusing on social provisions to help reduce levels of inequality and
improve development options. All three disciplines emphasize the importance of taking
structural opportunities and constraints into consideration, but focus on slightly different
mechanisms for redistributing power. While these perspectives highlight different
explanatory factors, it is important to note that they share a common facet; they all frame
poverty and/or underdevelopment as threats to cultural survival.

Inequality and Underdevelopment
Watt (2000) is critical of over reliance on economic explanations, focusing
instead on the interplay between economic conditions, political participation, and social
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relationships. Growth and development are necessary conditions for the reduction of
absolute poverty levels, but they are not sufficient. To truly help the marginalized and
disadvantaged, people must actively participate and expand their own capabilities (89).
Inequality, the primary mechanism in his argument, hinders this process and threatens
cultural survival in three ways. First, it arrests growth and development by reducing
social cohesion and increasing social instability. Second, there are economic
ramifications associated with loss of social cohesion. Direct costs of tension and
outbreaks of violence that stem from inequality include property damage, loss of
productive time, and the potential withdrawal of investment capital. Third, there are
political costs. Watt argues that economic power is a major determinant of political
power. Groups with economic assets and resources are better able to financially support
candidates and platforms that advance their agendas. They are also more likely to
exercise their powers of political enfranchisement by voting in larger numbers.
1o

Marginalized groups tend to have lower levels of political participation.

He states,

"The economically disenfranchised are usually politically disenfranchised" (25).
To reduce overall levels of inequality. Watt recommends that the public invest in
social provisions, such as education and health care, stressing that they cannot be isolated
from other factors promoting development. These directly impact poverty reduction, as
they raise productivity levels and provide the necessary foundations for wealth creation.
Social provisions also contribute to some of the less immediately tangible goals of
development such as autonomy and self-respect (40).
See Bayes, 1982; Calvo and Rosenstone, 1989; Hackey, 1992; Jackman, 1987; Nagel, 1982; Teixeira,
1987; Uhlaner, Cain, and Kiewiet, 1989; Verba, et al., 1993.
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This is especially true of health care. He notes that the distribution of resources is
more important than the total amount of expenditures. Weak or ineffective
administrative structures carry high opportunity costs for the poor, compromising access
to health care. Often resource distribution is biased toward more politically powerful
groups, enhancing the advantages for the few over the many. This can impact the
distance traveled to clinics, a fundamental obstacle to those seeking health care, and other
issues of access, including affordability, quality, and participation'"^ (Companion, 2001,
1999, 1998; Companion and Halmo, 1999; Companion et al., 1998). Indigenous control
over the distribution of resources reduces obstacles by altering the structures of access.

Structural Opportunities and Constraints
Fundamental to discussions of development are the structures of constraint and
opportunity, which shape the ability of groups to transform cycles of poverty,
underdevelopment, and dependence into sustainable self-sufficiency. The distribution of
opportunities is key to the ability of marginalized groups to affect a positive change in
their situation. International development literature views this as a means of
redistributing access to power and other resources (Collins, 1989; Collins and Green,
1994; Watt, 2000; Perry, 1996; Kincaid and Portes, 1994; and Bebbington and Kopp,
1998). The structure of political opportunities is also addressed in social movement
Participation in the design and maintenance of the health care system fosters a greater degree of trust and
cooperation between the community being served and health care providers. It also helps to increase
accountability for services. See Babu and Mfrindi, 1994; Campbell, 1989; Campos-Outcalt et al., 1995;
Collins and Green, 1994; Companion, 2001, 1999, 1998; Companion and Halmo, 1999; Companion et a!.,
1998; Cunningham, 1996; Cuimingham and Cornelius, 1995; Evans et al., 1994; Heath et al., 1991; Keating
and Hertzman, 1999; Kunitz, 1996; National Indian Health Board, 1998; Noren et al., 1998; Pego et al.,
1999; Petoskey, et al., 1998; Rhoades et al., 1987; Steinmo, 1982; and Young, 1996.
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literature (McAdam, McCarthy, and Zald, 1996; McAdam, 1982, 1996; Tilly, 1978;
Tarrow, 1989, 1994, 1996; Banaszak, 1996; McAdam and Snow, 1997; Gamson and
Meyer, 1996). It is altered by a number of factors, including wars, rapid industrialization,
international political realignments, prolonged periods of unemployment, and widespread
demographic changes. Resources and alliances play significant roles in this process
(McAdam, 1982, 1996; Tarrow, 1989, 1994, 1996; McCarthy, 1996; McCarthy and Zald,
1973, 1977; Jenkins and Eckert 1986; McAdam and Snow, 1997). The end result is a
realignment of the relative positions of certain interest groups without requiring a
massive change in the structural basis of the entire political establishment.^^ These shifts
help to reduce power discrepancies between marginalized groups and those in power and
improves bargaining positions by raising the costs of repression (McAdam, 1982).
This incorporates political context, as well as resources. It also allows for agency
and structure to play a part in the process (Gamson and Meyer, 1996; Cornell, 1988).
Despite this, Banaszak (1996) argues that these models are too simplistic;'^ they assume
that information about current opportunities and constraints are equally available to all
parties and choices are based on that knowledge. They also emphasize external
resources, minimizing the impact of internal dynamics such as information, values, and
beliefs. She finds instead that strategic decision-making is more important than either
resources or political opportunities. This incorporates both the political context and the
values and belief structures of those vying for change, as these values shape challenges to

This is different from generalized political instability, which destroys the political status quo and opens
the floor for contestation by all groups.
See also Collins (1989) and Collins and Green (1994).

62

the poUtical system and strategies of reform. My model (detailed below) improves on
these by accounting for the impact of internal social organization on sovereign choices.

Integrating the Pieces
The discussion above demonstrates the importance of moving beyond economic
factors by including a wider range of variables that influence development choices and
shape the ability of indigenous groups to capitalize on opportunities to exercise selfdetermination and expand their sovereign rights. To summarize, studies indicate that
social and cultural factors affecting indigenous underdevelopment, including network
structures, access to information, and value systems, are overlooked in most models.
Resource dependency and sensitivity to external pressures must also be accounted for.
Historical context plays a pivotal role in shaping opportunities and constraints on choices
for courses of action. Finally, sovereignty and self-government cannot be glossed over.
These help to reinforce a sense of "we-ness" and support collective action. Based on
these studies, I believe that a stronger, more applicable model should look like Figure 3.
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Figure 3: Model of Influences on Indigenous Action
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This model offers a greater degree of explanatory power by filling in the
theoretical gaps from other literatures. Unlike previous models, it also offers great
potential for empirical testing.

1n

Because of the generalized structure, it can be used to

analyze the impact of the different pathways on any number of policy choices.
Additionally, this model has wider applicability and can be used to analyze structures of
action and agency in other indigenous populations. It should be noted, however, that is
impossible for these broad, complex frameworks of influence to be captured by a single
variable. In Part III, Chapter 5, multiple variables are used together to capture the
underlying concepts.

The general hypotheses describe below are derived from the analytical model and can be modified for
use with any indigenous group. As such, they will not be statistically tested in this study. The empirical
hypotheses, however, which are presented in Chapter 5, will be.
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The literature suggests that there are two critical components for expanding
explanatory power in development models: an empirical and a contextual one. Starting in
the center of the model, the relational component incorporates concepts from Kardam's
work (1993, see Figure 1 above). This captures the influence of tribal organizational
susceptibility to external pressures and the impact of systemic shocks on policy advocacy
and the ability to capitalize on opportunities when they arise.
Moving to the left, two general frameworks feed into this sensitivity. Again
borrowing from Kardam, the first is the degree of independence. This incorporates
external influences such as capacity building and institutional learning and also brings
political and economic factors into the analysis. They highlight key concepts such as
institutional learning, bureaucratic influence, and sociophysicial environment. These are
forces external to tribal control that shape their organizational strategies and structures,
affecting acculturation and the flow of social relations between contending groups.

Capacity Building
Capacity building models are derived from international development literature
and suggest that bottom-up development (projects under indigenous control) is more
successful and more likely to be sustainable. This approach implies a long-term
investment in people and their organizations and a commitment to the various processes
through which they can better shape the forces that affect their lives (Bade, 1997, 3).^^ A

18

It is important to note that, according to this perspective, capacity building should not create dependency
nor does it mean the weakening of the state. Rather, development can be thought of as a process of
vulnerability reduction.
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critical component is enhancing access to resources and the abihty to maneuver through
administrative channels. To increase this skill base, tribal organizations need to enhance
administrative, managerial and technical capacities, gain knowledge of the inter-workings
of "the system" through practical experience, and cull network ties. As Powell and
Smith-Doerr (1994) note, these networks impact funding options, employment prospects,
resource mobilization, and the diffusion of ideas and policies. Those individuals or
organizations with smaller sets of ties are at a disadvantage when competing with those
with larger sets.'^ Diversification of the types and increases in the overall number of ties
improves access to information on both opportunities and threats and helps to spread
acceptable models of business practice and structure. Modeling organizations after state
bureaucratic structures is one strategy to increase perceptions of legitimacy, thereby
reducing uncertainty and vulnerability to changes in administrative platforms, policy
cycles, and economic fluctuations.
Studies also link this capacity building with empowerment.^'' They find that
awareness, learning, self-esteem, and the capacity for political action are mutually
reinforcing. Thus, it should be the basis of development. Bebbington et al. (1992) note
that this development model can be socially empowering and help to revitalize cultures.

19

Bebbington and Kopp (1998) demonstrate that networks linked to people in the government are
important forms of social capital for indigenous groups.
See Babu and Mfrindi, 1994; Bebbington, et al., 1992; Bee, 1992; Blackburn and Holland, 1998; Blunt
and Warren, 1996; Cassese, 1995; Cernea, 1985; Cernea and McDowell, 2000; Chambers, 1983, 1997;
Companion and Halmo, 1999; Bade, 1997; Escobar, 1995; Feeney, 1998; Harris, et al., 2001; Jacobs, 1978;
Kincaid and Portes, 1994; Redclift, 1987; Richards, 1993; Watt, 2000; and, World Bank, 1998.
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allowing for opportunity maximization while limiting the negative side-effects that often
accompany rapid development?'
Given the importance of capacity building for indigenous empowerment, the
following general hypothesis can be advanced:
General Hypothesis 1; Indigenous groups who interact with a variety of
government agencies and non-governmental organizations to increase and
diversify their network ties and have gained experience with the grant
writing process increase their degree of independence and are more
inclined toward sovereign expressions.

Institutional Learning
Institutional isomorphism is a process whereby organizations facing the same set
of environmental conditions are constrained to resemble other units within that
population (DiMaggio and Powell, 1991). Organizations compete for political power and
institutional legitimacy, as well as resources, blending the economic with the social and
political. There are three primary mechanisms of institutional isomorphic change:
coercive, mimetic, and normative. Coercive change is related to political influence and
legitimacy. Pressures to conform to cultural expectations or mandated operating
procedures are exerted by other organizations upon which the first are dependent for
resources. Changes in response to government mandates are an example. Mimetic
changes are related to reducing levels of uncertainty. Organizations model themselves
after others in their field that they perceive to be more legitimate or successful.
Normative processes stem primarily from professionalism. While these categories can

As discussed above, indigenous control over the development process as a means of reducing social
pathologies is particularly crucial for Native American communities.
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be described as analytically distinct, the types are often unable to be separated
empirically.
There is an overlap between isomorphism and political economics, because both
areas investigate the degree to which uncertainty drives changes. One strategy to reduce
uncertainty is to increase legitimacy, by modeling the organizational form after state
bureaucracies. Coercive and mimetic forces result in the creation of hierarchical
organization model that base accounting practices and report production on requirements
from funding agencies. Normative isomorphic forces result in increased professionalism
and training requirements.
Isomorphic forces and the process of institutional learning are relevant for any
discussion of indigenous agency. As indigenous groups interact with government
agencies and businesses, pressure to model themselves after successful organizations to
increase their legitimacy and improve their access to resources also increases. Improving
perceptions of legitimacy, especially in the eyes of those in power, helps indigenous
groups gain access to decision-makers and to air their agendas and concerns. Legitimacy
also improves chances of receiving grants and project funding, because it decreases the
perceived risk of failure. This leads to a second general hypothesis:
General Hypothesis 2: Indigenous organizations, in order to reduce
uncertainty and vulnerability to external pressures, seek to increase the
perceptions of their legitimacy by structuring themselves after successful
organizations in their environments.
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Political Economics/Resource Dependency
This framework draws on socio-economic and development literature (Smelser
and Swedberg, 1994; Cernea, 1985; Chambers, 1983; Richards, 1993; O'Faircheallaigh,
1998; Bebbington, et al., 1992). The primary argument revolves around dependence on
resources from the State. Based in part on Kardam's (1993) development model (Figure
1), the literature indicates that dependence is related to the extent of accountability to
other actors, bringing political factors into the analysis. In cases where there is a greater
degree of dependence on outside actors for resources, there will be greater sensitivity to
external pressures. This creates instability, which, in turn, has implications for sensitivity
to pressures emanating from within indigenous groups as well. Richards (1993) finds
that the presence of stability is crucial for the success of self-government. Consequently,
policy advocacy and institutional and socio-cultural responses to opportunities are
diminished in unstable environments. The following general hypothesis can be deduced
from these studies:
General Hypothesis 3: Lack of institutional and financial independence
creates vulnerability to external pressures, contributing to instability and
insecurity, and thereby reducing sovereign action.
Measures of resource dependency also feed into the degree of independence. This
incorporates economic factors such as market position, access to external capital
resources, and multi-commodity markets. Internal organizational capacity, including
human capital and natural resource endowment, are also part of this portion of the model.
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Indigenous Organizational Strength (Internal Social Organization)
Moving to the upper left-hand portion of the model, the second framework tied
into sensitivity to external pressures is a measure of indigenous organizational strength.
International development studies find that cultural belief structures play a significant
role in development and the choices that groups make in pursuing their options (e.g.,
Gereffi, 1994). Cultural beliefs strengthen indigenous organizations and help to shape
their internal social structures, including networks, density of ties, and social structural
variables. While previously overlooked or minimized, informal aspects are becoming
more prominent (Evans, 1994).
Social Movement literature informs the construction of this theoretical framework
because it also highlights the importance of organizational strength. It plays a pivotal
role in promoting and sustaining policy advocacy (McAdam, 1996, 1982; Tarrow, 1989,
1994, and 1996). Strong organizations provide a dedicated membership base that can be
extended through network ties (Curtis and Zurcher, 1973; Gerlach and Hine, 1970;
Aveni, 1978; Freidman and McAdam, 1992; Klandermans and Oegema, 1987; McAdam
and Paulsen, 1993; Marwell and Oliver, 1993; Snow and Oliver, 1994; Tilly, 1978;
Gould 1991). They also provide an established communication network, which can
impact the extent and pace of participation and policy advocacy. Finally, indigenous
organizations are a primary source for effective leadership. Strong leaders can also
promote and sustain policy advocacy.
Given these issues, a general hypothesis can be formed regarding the relationship
between indigenous organizations and sensitivity to external pressure.
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General Hypothesis 4: Greater indigenous organizational strength
reduces sensitivity to external pressures.
As shown in Figure 3, this hypothesis captures the dynamic between internal social
organization and vulnerability to forces external to indigenous control.
Two primary types of structures contribute to organizational strength. The informal
pathway measures internal cultural cohesiveness and the thickness of social ties. These
support the formal structures and helping to solidify organizational strength. Formal
structures include both governance types and degree of independence within the
governing structures.

Informal Structures
The internal social organization of a movement group, business organization, or
in this case, a reservation population is critical for the transformation of ideas into policy
advocacy. Engel (1993) finds that the difference between action and inertia is the
internal dynamics of the community and ".. .the degree to which political organization
and activism had pervaded everyday life and reshaped societal assumptions about the
boundaries and the core values of the community" (159). Similarly, White and Runge
(1995) find that participation in collective action is best predicted by prior membership in
reciprocating social organizations, particularly community structures.
Interwoven through these findings is the need for some minimum level of internal
cohesion and social solidarity (Moore, 1975; Moore 1981; Castile, 1981; Castile and
Kushner, 1981). Several factors affect the pursuit of these goals. The first is garnering
support. McCarthy (1996) demonstrates that everyday social locations, including family
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units, friendship networks, voluntary associations, work units, and elements of the state
structure can be transformed into micromobilization structures (142), Fantasia (1988)
notes that solidarity is created and expressed by the process of mutual association. The
links between individuals in the reservation communities (including linguistic, religious,
social, historical, and kinship) provide incentives for solidarity (Marwell and Oliver,
1993; Muller and Opp, 1986; Opp, 1986; Hechter, 1987; Williams, 1995) by increasing
the value of a public good (Opp, 1986; Williams, 1995). Powell and Smith-Doerr (1994)
also find this to be important, arguing that having access to friends and/or people with
common backgrounds contributes to long-term survival and success (373).
The second factor is the creation of a collective identity. Studies show that the
creation of a collective identity, or a sense of "we-ness," is a critical component for
policy advocacy and collective action (Gamson, 1992; Taylor and Whittier, 1992;
Fantasia, 1988; Hall, 1988; Hirsh, 1990). Castile and Kushner (1981) note that
oppressive opposition may help to strengthen identity, but only if it is not carried to the
point of destruction (xix). Spicer (1980) has similar findings, arguing that some degree
of cultural independence is crucial for identity maintenance. Historical forces that
created and maintained the reservation system have provided this "us vs. them"
sentiment. This can strengthen the bonds of solidarity and enhance collective identity by
creating boundaries that separate and define the opposition.^^ These increase the
likelihood of successful policy advocacy and sovereign expression.

Refer to Mertz (1994) for a discussion of community and identity.
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Formal Structures
The formal pathway accounts for sociopolitical measures such as the type of
government (executive, theocratic, parliamentary, Athenian), the degree of separation of
powers between branches, the levels of autonomy within them, and their overall stability.
Governance structures have a demonstrated impact on organizational strength.
International development literature (Blackburn and Holland, 1998; Carr, 1991; Cernea,
1985; Chambers, 1997, 1983; Cheema and Rondellini, 1983; Companion and Halmo,
1999; Companion et al., 1998a; Companion et al., 1998b; Conyers, 1981; de Waal, 1997;
Eade, 1997; Escobar, 1995; Feeney, 1998; Harris et al., 1995; Leonard, 1982; Leonard
and Marshall, 1982; March and Taqqu, 1986; Watt, 2000) show that certain government
forms can increase accountability of those in power, while others curtail this.
Minimal to no separation of powers and limited autonomy increases opportunities
for corruption and favoritism (O'Brien, 1989). It can also increase the likelihood of
developing a dominant, elite group who strongly influence the mechanisms of social and
economic change to their own advantage. This reduces the overall accountability of
individuals. Accountability is important for increasing perceptions of legitimacy, which
in turn improves support for those in power and the agendas they may be trying to
pursue. White and Runge (1995) find that individuals are more likely to support the
goals of an administration when they are already members of a cooperative institution
and have practical knowledge of potential gain. Bebbington and Kopp (1998) see social
networks linking people in government as a form of social capital. They believe that this
also increases accountability.
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Based on all of these findings, the following general hypothesis can be
formulated:
General Hypothesis 5: Government structures (type, separation of
powers, independence of branches) that provide for greater opportunities
for corruption and the establishment of elite interests contribute to
sensitivity to external pressures and affect the abilities of indigenous
groups to advocate on their own behalf and capitalize on opportunities to
engage in sovereign expression.

Contextual Components
The literature also suggests that a more accurate model should include a
contextual component to account for changes in opportunities and constraints. In Figure
3, this is presented on the right-hand side of the model, linking the impact of historical
contexts to agency and choices. Changing definitions of sovereignty and its influence on
policy advocacy and response to opportunities are the result of a continual process of
negotiation and contestation. Driven by the larger socioeconomic and political needs of
the nation and the influence of special interest groups, sovereign rights expand or
contract, altering the amount of self-determination allowable. This, in turn, influences
the opportunities for policy advocacy and shapes the choices available to the tribes.
Grounding these processes in their historical contexts helps to identify forces external to
the tribes that create limitations on sovereign expression and curtail tribal agency. These
factors must be kept in mind when evaluating the empirical findings and are elaborated
on in Part II.
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SUMMARY AND CONCLUSION
This chapter develops an empirically viable analytical model that can identify
factors that allow some tribes to take advantage of opportunities to exercise sovereign
control over crucial institutions and self-governance structures while other tribes are less
inclined to do so. This research is important because it demonstrates the theoretical
compatibility between seemingly disparate scholarly fields and addresses gaps in their
literature. There has been a tendency to focus on economic processes, globalization, and
market economies at the expense of social and political factors that influence constraints
and opportunities. The model developed here incorporates these factors, expanding its
applicability.
This model has important policy applications as well, because interesting
theoretical questions are raised about the conditions under which collectivities opt for
more or less self-determination. While the model is broad enough to be applied to
indigenous populations around the world, the situation of Native American nations
provides a unique opportunity for comparison. International research has been plagued
with problems because of incompatible data across nations. Native nations have been
subject to similar legal and political influences. They have also been encompassed within
the same economic structure, sharing the impact of trade shocks and economic
downturns, providing an excellent baseline for a comparative study. Using the model
with the appropriate data, inferences can be drawn about specific factors that inhibit some
tribes from exercising greater degrees of self-determination. This can provide a tool for
tribal leaders and policymakers as well. Native communities can help to identify factors
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that are restricting their options and target programs toward addressing those problems.
Tribes can use this information to address legislation and public policy initiatives. New
policy changes can then be geared toward eliminating some of these barriers, altering the
structure of opportunities and constrains.
The context in which these structures have been shaped is presented in Part II,
which provides an overview of the broader historical and socioeconomic processes that
affect tribal health care management choices. The empirical viability of this model will
be tested and presented in Part III. A wide array of descriptive and analytical statistics is
used to evaluate the impact of factors identified in the model developed above on levels
of health care management. In future works, other important policy issues will be
analyzed and tests the predictive capabilities of the model will be tested. It is hoped that
these studies and the model developed here will provide Native nations with additional
tools to help them identify critical issues and weigh the potential impacts of policy
choices, thereby increasing options for self-determination for all tribes.
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PART II: CONTEXTUAL COMPONENTS

. .you should say what you mean," the March Hare went on.
"I do," Ahce hastily replied; "at least - at least I mean what I say that's the same thing, you know."
"Not the same thing a bit!" said the Hatter. "Why, you might just as
well say that 'I see what I eat' is the same as 'I eat what I see'!"
"You might just as well say," added the March Hare, "that 'I like what
I get' is the same thing as 'I get what I like'!"'

"From a glace at the history of our relations with the Indian, it will appear
that we have been governed by the course of events, rather than by the
adoption of a well-settled policy."^

' Carroll, Lewis. 1965. The Annotated Alice: Alice's Adventures in Wonderland and Through the Looking
Glass. Middlesex, England: Harmondsworth, 95.
^ Dole, William. United States Commissioner of Indian Affairs. 1864. Annual Report. Washington:
USCIA, Government Printing Office, 147.
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CHAPTER 3: SOCIOECONOMIC PROCESSES AND THEIR IMPACT ON
SOVEREIGNTY IN FEDERAL INDIAN POLICY AND CASE LAW FIRST CONTACT THROUGH ALLOTMENT

INTRODUCTION
As discussed in Chapters 1 and 2, changes in the definition of sovereignty and its
impact on policy advocacy and response to opportunities are the result of a continual
process of negotiation and contestation. Rights associated with sovereignty^ expand or
contract, altering the amount of self-determination attainable. This chapter and the one
that follows ground these processes in their historical contexts, demonstrating that
external forces driven by the larger socioeconomic and political needs of a growing
nation and by the influences of special interest groups create limitations on sovereign
expression and curtail tribal agency. As shown in Figure 3 above, these two pathways
influence opportunities for policy advocacy and shape choices available to the tribes.
These factors must be kept in mind when evaluating the empirical results, as they play a
role in health care management choices.
Before the context can be laid out, definitions must be clarified, starting with
sovereignty, a simultaneously simple and complex concept. At its most basic, it is the
absolute right of self-determination, government, and freedom from external control. It is
meaningful autonomy, the ability of a governing entity to make decisions for the body
politic without pressure from outside influences.

^ The definition of sovereignty commonly applied to tribes is different from that used to describe the United
States or other independent foreign nations. Thompson (1999/2000) reminds us that it is a more limited
form. These differences are detailed in Appendix B.
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While the ideal conception of sovereignty is easy to grasp, the practical
application is fundamentally more complex, because definitions are intricately bound up
with the historical contexts that shaped them. As Wallerstein (1974) notes, "societies do
not develop in isolation but are themselves embedded in an overarching system that
possesses its own logic." The extent of sovereignty has shifted with the political needs
of American society, making the "form" of sovereignty difficult to characterize.
Despite the difficulties, Chaudhuri (1985) details three separate conceptions of
sovereignty emanating from American history and legal thought. Falling in line with the
positivist legal tradition is a monistic conception stemming from the work of Thomas
Hobbs and John Austin. This views sovereignty as unidimensional. It is something that
you either have or you don't. In the United States, sovereignty is maintained by
Congress, not the tribes.
The pluralistic conception is a decentralized minimalist form involving multiple
centers of political authority. Washburn (1985) argues that tribal sovereign attributes
have been defined and refined over time by the Supreme Court. Rights have increased to
the point where
".. .there is now, joined to the system of coterminous federal and state
sovereignties, another, or third sovereignty, that of the Indian tribes.
United States v. ffAee/e/... specifically distinguished among federal,
state, and tribal sovereignties, and recognized the jurisdiction of Navajo
law and courts as aspects of a distinct sovereignty, whose jurisdiction was
not subsumed under either a state or the federal government" (27).

^ 435 U.S. 313 (1978). This is a double jeopardy case originating on the Navajo reservation and is
discussed below.
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He goes on to note that..in an American system in which all sovereignties, even that of
the federal government itself, are qualified and limited by the claims of other
sovereignties, Indian tribal sovereignty extends beyond the wildest limits accorded other
dependent, powerless peoples..." (28).
Finally, Chaudhuri identifies a contextual/Jeffersonian conception, characterized
by the doctrine of affirmative delegation.^ Sovereignty is still "absolute" but only in the
limited context of specific legal relations, such as aboriginal, undivided, and unceded
land rights. Thompson (1999/2000) supports this definition, arguing that sovereignty is
limited by circumstances and shaped by history. The precise scope is dependent on the
criteria used by the courts and legislature at any given time. Wilkins (1997) describes it
best:
"Historically, the state determines its own relation to the outside world.
The state is a law unto itself Absolute sovereignty can no longer exist
because of international interdependence and globalization of capitalism
and information. Modem definitions focus more on aspects of legal
competence. It is the power to develop institutions and organize their
operations to both protect and limit personal freedoms through social
control" (375).
As social and geophysical distances have decreased, our conceptions of what it means to
be sovereign and the practical consequences of changing power relations have also been
modified.
In this study, sovereignty is viewed as a process of legal construction with two
opposing goals. The federal government tries to force tribal sovereignty to conform to a
more subjugated, limited definition. The nations seek a return to more expansive
^ A legal doctrine which holds that tribes possess only those powers of self-governance specifically
mentioned in treaties or which Congress has granted to them through statutes.
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historical definitions. The contentious struggle over who determines the extent sovereign
power is part of what defines the relationship between tribes and the federal government.
There is a constant tug-of-war between the economic and political pressure for Native
resources and land and Native efforts to protect rights afforded to them through the
original legal doctrines. As Deloria and Wilkins (1999) note, "the necessities of history
forced novel applications of constitutional principles as the only immediate solution to
pressing intergovernmental problems involving tribes, states, and the federal
government" (ix).
Examining the individual instances of law and policy creation allows emergent
patterns and their impact on power relationships between the players to be brought into
focus. A property dimension has been the primary mechanism driving much of the
contradictory policy and legal findings (Barsh, 1988; Deloria and Lytle, 1984; Wilkins,
1997). The bulk of this chapter and the one that follows place major shifts in conceptions
of tribal sovereignty in their legal and political contexts, demonstrating their impact on
broader structures of opportunities and constraints. These, in turn, affect choices about
all key tribal institutions, including health care management.

Sovereignty and the Limits of Tribal Authority
"The focus on the historical context of the foundation cases in U.S. law is
important because the concept of tribal sovereignty, as well as other
doctrines, was not developed as an abstract statement of policy or
principle but arose around singular events."^

® Harring, 1994, p. 7.
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Tribal sovereign rights are recognized through treaties, legislation, judicial case
law, administrative practices and in the Constitution. They were initially viewed as
independent political entities, possessing all the powers of any other sovereign state.
Under doctrines based in international law, conquest and incorporation of tribal lands
brought the nations under the legislative power of the United States. This nullifies
external sovereignty, including the ability to enter into treaties with foreign nations, but
not internal powers. Tribes retain sovereign status unless an act of Congress divests it;
this is the most basic principle of federal Indian law.
Sovereign expression is only limited by treaty specifications. Congressional Acts,
and the interpretation of Congressional intent as expounded through case law. This is
where a great deal of the conflict arises. Interpretations can be narrow and restrictive or
broad and encompassing, depending on agendas. Historically, as discussed below, the
government and courts have altered or reinterpreted case law and legislative acts at the
expense of tribal rights in response to a particular political need. This constrains
opportunities for change.
The sovereign powers lost through judicial decisions include transferring land
titles without federal permission, maintaining an independent political status that allows
them to engage in government-to-government relationships with foreign nations,
imposing criminal punishment on non-Natives, and being able to regulate non-Natives
when there is no tribal interest at stake. However, recent case precedent and legislation
have led to changes in the extent of tribal reach. Subjective interpretations of negative
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impacts on internal self-government can now be applied to expand certain tribal rights
on a case-by-case basis.
As sovereign entities, the nations have maintained numerous powers. First and
foremost, they have the right to determine their form of government. They also have the
right to determine membership criteria.^ Tribes also retain some legislative and judicial
capabilities.^ Over the years, many tribes have developed complex formal civil and
criminal codes. Domestic relations, taxation, and property and asset distribution are also
areas that have been codified. Many tribes now operate court systems and police forces.
Finally, the tribes do retain some power over non-Natives. Limited civil jurisdiction has
been upheld in a number of court cases.'"

The Role of the Courts in Defining Sovereign Rights
"...federal Indian law evolved in a legal battle with the states over federal
control of Indians and Indian lands, with tribal sovereignty or the legal
rights of native people often not even of secondary concern."''
The living law can be thought of as an on-going process that evolves in specific
contexts. Federal Indian law is no different. It is extensive in its scope and span,

^ This subject is discussed below.
^ There have been instances, however, where Congress has instituted rules of membership for the purposes
of distributing tribal resources and controlling access to government resources.
' It is important to note that concurrent jurisdiction cannot exist. Federal law retains primacy. For
example, conflicts have arisen over eagle hunting and possession of feathers and other body parts for
ceremonial purposes. The American Indian Religious Freedom Act (AIRFA) (P.L. 95-341 (S.J. Res. 102),
August 11, 1978) is supposed to reduce governmental restrictions on religious practices. In the case of
United States v. Dion (106 S.Ct. 2216 (1986)), the Court finds that the Endangered Species Act (87 Stat.
884, as amended, 16 U.S.C. § 1531 et seq. (1982)) trumps both AIRFA and the First Amendment of the
Constitution.
For example, see Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978) and Washington v. Confederated
Colville Tribes, 100 S. Ct. 2069 (1980).
"Harring, 1994, p. 25.
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extremely complex, and often contradictory. Unlike other ethnic groups, the laws
affecting Native populations truly reflect the shifts and changes in American political
thought and feelings. According to Harring (1994), "Indian law is the most historically
grounded of all the areas of legal doctrine" (7). Federal Indian law is the product of
historical events and the interaction between two distinct sovereigns. Contextualization
is critical because legal doctrine and political policy often stand in complete contradiction
to each other, leaving federal Indian law without a comprehensive historical vision.
Property, contract, due process, obligation, title, and sovereignty are identifiable issues
that force shifts in Native policy. Take, for example, the doctrine of tribal sovereignty,
emanating from nineteenth century law. The legal foundation is completely inconsistent
with the policy of forced assimilation.'^ The recognition of sovereignty in Worcester v.
Georgia

1T

was contrary to the objective of rapid development of the United States at that

time. Sovereignty is also contradictory to the federal trust relationship discussed below.
Court decisions have played a crucial role in defining sovereign rights.
According to Wilkins (1997),
"the Court has generally chosen to act in one of two ways. First, it tends
to defer to the Congress by presuming that the political branches always
have acted in "good faith" toward tribes. At other times, it has felt
compelled to create a fictitious congressional intent to legitimate what
Congress has done, regardless of whether the legislation originally had
anything to do with Indians or not" (5).

12

Assimilation refers to the cultural, psychological, social, and often biological incorporation of distinct
groups into a dominant one to create an ethnically homogeneous society. This differs from acculturation,
where cultural change is initiated by the conjunction of two or more autonomous cultural systems (from
Castile, 1974, 222).
'^31 U.S. 515 (1832). This case is discussed below.
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Findings have also been an important source of generated law, not just interpretation of
existing statutes. The Supreme Court has created a number of extralegal and
extraconstitutional'"* doctrines, including the doctrine of discovery, domestic dependent
nation/wardship status, plenary power, and geographic incorporation,'^ often by ignoring
historical facts, previous precedent, and by twisting interpretations of established case
law. These have become reified through application of precedent.
While the Court's actions seem inconsistent at best. Critical Legal theorists
believe that the Supreme Court has a unique legal consciousness that binds these
seemingly disparate decisions together.'^ However, this is not easily measured. Across
history, they have stressed tribal cultural, political, social, and spiritual inferiority. There
are three types of cases where the Court's predisposition has become evident. The first
deals with constitutional or treaty considerations. The second involves paternalistic
motives, reflecting the Court's position that the law is the most effective instrument for
civilizing and assimilating tribal people (who, by implication, are culturally and socially
inferior). The third type takes a nationalistic/federalist approach. It assumes that law is a

14

These doctrines originated and exist outside of the constitutional framework. For example, Wilkins
(1997) argues that tribal status is extraconstitutional. Tribes were sovereign entities prior to the
establishment of the United States. They were not participants or advisors in the creation of the
Constitution. Tribal rights of self-governance are not generated by the Constitution nor are they protected
by its provisions; these rights are not delegated by acts of Congress. As such, tribal governments are not
subject to the United States Bill of Rights. This status was upheld by Talton v. Mayes (163 U.S. 376
(1896)). Wilkins states, "the persistence of Indian treaty rights and the fact that Congress and the tribes
have never cooperated in any action that would lead to a constitutional amendment incorporating tribes into
the American political system gives additional proof of the ongoing extraconstitutional status of tribal
nations" (320). This status is also affirmed by treaties and the description of tribes as distinct political
entities in the Commerce Clause of the Constitution.
These doctrines are defined and discussed below.
For good discussions, see Kairys (1990).
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primary "mechanism for furthering the political development of the United States as a
nation-state" (Wilkins, 1997, 14).
Despite dealing serious blows to rights and sovereign status, the courts remain a
vital part of the Native rights platform. Because tribes hold no formal position in the
power structure, they must exploit the avenues available to them. Their strongest weapon
is the threat of court action for violating the principles of sovereignty or federal trust
protection (Bee, 1992; Coates, 2000). "Without the law they are virtually powerless
against federal, state, and private interests opposed to their own. This is one of the
fundamental reasons why the status of Indian communities today cannot be sufficiently
explained by their economic subordination and exploitation" (Bee, 1992, 156). The
lower courts in particular are willing to uphold principles that were entered into in good
faith in the past.^^ Bee believes that reliance on the courts demonstrates a fundamental
frustration with and distrust of the larger political process.

1o

Legal threats have gained more force in recent years for a number of reasons.
First and foremost are economic considerations. Trials, especially at the federal level,
take a significant amount of time and financial resources. Tribes with successful
economic development strategies have more money available to hire consultants and
lawyers and "play the game" at the higher levels. Second, federal decisions have
reaffirmed the unique legal status of tribes. Third, tribal sophistication and know-how
has increased. Office of Economic Opportunity (OEO)/Community Action Programs
17

An example of this is a recent increased reliance on the Canons of Construction. This is a legal rule of
treaty construction and interpretation holding that treaties, agreements, and laws should favor the Native
point of view, as they were linguistically disadvantaged when the original treaties were drafted and ratified.
See also Deloria and Lytle (1994); Pommersheim (1995); Coates (2000).
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(CAP) and other non-BIA administered programs have provided some tribes with
important experience and knowledge about how to effectively maneuver though the
federal system and established network ties. Fourth, the nations have benefited from an
increased availability of effective advocates from outside of the formal federal network,
including non-profit advocacy groups.
This strategy has placed greater pressure on the federal government to balance the
interests of other constituents, the state, and Native people. Focusing efforts on court
cases has also proven to be a double-edged sword for the tribes. By challenging rights on
a tribe-by-tribe basis, the threat of confrontation as a unified bloc has been removed.
Anger and energy is shifted away from forms of actions into institutionalized channels,
where it can be safely disbursed and redirected to the federal government's benefit.
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INTO THE ABYSS: AN OVERVIEW OF THE HISTORY OF NATIVE
AMERICAN POLICYAND CASE LAW

It is difficult to typify Native American policy because of the ad hoc quality of the
motivations behind the legislation. The issues are highly complex, and, as Bee (1992)
reminds us, tied to the unintended consequences of the past. The original framework of
relations entailed a process of marginalization and disempowerment. The initial
motivation was the economic exploitation of land and other resources. Native
incorporation through assimilation was a secondary motivation, again designed to
advance the interests of the dominant group. Cultural transformation of the Native
population would resolve issues of access to valued resources and eliminate problems of
control by incorporating them within the aegis of the larger political system.
Given this frame of unequal power and resources, it is logical that the majority of
advances for the nations have not come from comprehensive policy reforms, but from a
constant stream of piecemeal battles over interpretations of the law. The purpose of this
review is to highlight the major legislative acts and court cases that shape the limits and
opportunities associated with tribal exercises of sovereignty. While not exhaustive, it
touches on major events. This review is advantageous because it places sovereignty
issues in the larger framework of dominant group goals by emphasizing the historical
periods that represent significant shifts in the dominant-subordinate relationships. This
highlights changes in the distribution of power between the contesting groups and the
structures of political opportunities. It also demonstrates the influence of well-placed
interest groups in the expansion or contraction of opportunities for tribes. All of the
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forces affect choices available to tribes and influence their decisions to act upon them,
including selecting levels of health care management.

Pre-Constitutional Precedents (1532 - 1789)^^

The Pre-Revolutionary Era

Federal Indian policy has its roots in the earliest periods of European exploration,
evolving out of the legal precedents established by European colonists for dealing with
peoples encountered in "new" lands. Francisco de Victoria developed the first formal
doctrine concerning the aboriginal right of possession in 1532. Rejecting the notions of
divine right and discovery, voluntarily consent to European political domination or land
acquisition was required. This principle makes three basic assumptions. The first and
most relevant is that both parties are sovereign powers, capable of entering into binding
agreements on behalf of their people. Following this rationale, the second principle
infers that the acquisition of Native territories is a governmental matter, not a private one
between individuals. The final assumption is that tribal occupation of territories implies
ownership, thereby providing a form of transferable title to the lands in question. This
doctrine lays the basis for Native relations throughout the sixteenth, seventeenth and
eighteenth centuries.
During the initial colonization period, European demand for furs helped to
incorporate tribes into the growing economy.^® Trade altered traditional economic and
For a more detailed discussion of early relationships between Native people and settlers, see Lyons and
Mohawk (1992).
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cultural structures, emphasizing the exchange-based economies of the Europeans. Tribes
became increasingly reliant on Europeans for food and trade goods. This early decline in
Native American autonomy is an important factor in later power shifts.

The Post-Revolutionary War Era
Despite reductions in autonomy for some tribes, the federal government affirmed
their sovereign status in major policies. One of the first acts of the Continental Congress
was to establish the Departments of Indian Affairs in 1775. These departments were
charged with ensuring peaceful relations with local tribes. The earliest treaties treated
tribes as sovereign entities empowered with the rights to govern their own affairs. The
very act of negotiation recognized the military strength and importance of the nations to
the United States. The legal procedures were similar to those used with foreign
governments, but with crucial differences. These treaties included clauses that explicitly
acknowledge dependence on the United States for protection and good will. In the eyes
of the federal government, signing represents acquiescence to a reduction in sovereignty
and a restructuring of relations between Native and non-Natives.
The first policy statement addressing the government's interpretation of Native
American political status was set forth in the 1787 Northwest Ordinance.^' Following the
tenets of international law. Article III states the following:
"The utmost good faith shall always be observed towards the Indians, their
lands and property shall never be taken from them without their consent;

See Coates (2000), Cornell (1988), and Pracha (1984) for more detailed discussions of the impact of
early trade on Native-non-Native relations.
Northwest Ordinance, July 13, 1787, ch. 8, 1 Stat. 50.
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and in their property, rights, and liberty, they never shall be invaded or
disturbed, unless in just and lawful wars authorized by Congress; but laws
founded injustice and humanity shall from time to time be made, for
preventing wrongs being done to them, and for preserving peace and
friendship with them."^^
This document is important for two reasons. First, it defines tribal property rights as
inviolate. It also makes the federal government the central force in Native affairs, rather
then the states. This paved the way for the Indian Trade and Intercourse Act of 1790,^^
which required federal approval for all land purchases from the nations. It also prevented
state governments from entering into diplomatic relations with or purchasing land from
the tribes.

The Formative Years (1789 - 1871): Land Rights Issues and Treaties
"The earth was given to mankind to support the greatest numbers of which
it is capable, and no tribe or people have a right to withhold from the
wants of others more than is necessary for their own support and
comfort."^"^

After the battle for independence, the nation grew rapidly. Territorial expansion
was important for establishing dominion over the continent and for boosting the growing
economy. As sovereigns, tribes were free to align themselves with any nation they
wished. England and Spain maintained a vital presence on the continent by actively
courting the allegiance of larger tribes in the mid-west. European influence on the tribes
represented a potential military and economic threat to America so Native affairs fell

I d , 52.
" Indian Trade and Intercourse Act, July 22, 1790, ch. 33, 1 Stat. 137 (codified as amended at 25 U.S.C. §
177 (1982)).
President James Monroe, 1817, as quoted in Sutton, 1985, 36.
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under the aegis of military and foreign policy rather than domestic law and were
administered by the War Department from 1789 - 1849.
Because they were considered citizens of a separate sovereign government.
Native Americans were not specifically singled out and encompassed within
Constitutional provisions. However, treaty making and trade were, thereby
acknowledging tribal sovereignty. Article 6, clause 2 reads, "all Treaties made, or which
shall be made, under the Authority of the United States, shall be the supreme law of the
land." As Deloria and Wilkins (1999) point out, this identifies treaties as a unique form
of federal legislation that has a superior status to general national legislation. As such, it
places treaties on the same plane as international law.
This status is affirmed through Secretary of State Thomas Jefferson's (c. 1792)
emphasis on the "right of pre-emption" when dealing with the nations. Pre-emption is a
legal doctrine that recognizes Native rights to the lands they possessed, the right of
European powers to purchase the land from the tribes, and the right to succeed in
occupying an area if the tribes should abandon it. This actively incorporates the concept
of Native consent for the transfer of land titles. The elimination of consent represents an
important shift in later federal policy. As this right is limited to governments, not to
individuals, it acknowledges the sovereign status initially accorded to tribes (Washburn,
1971, 56).
During the initial treaty-making period, most limitations on sovereignty were
related to trade and interaction with non-Natives. For the thirty years following the War
of 1812, it focused on removing certain tribes to the western territories. This opened up
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large areas for white expansion and settlement. The last two decades of the period were
characterized by an increasing encroachment on tribal autonomy. The executive branch
increased its claims to power over tribal matters by eliminating the long-standing
distinction between internal and external tribal affairs. However, the greatest erosions of
tribal self-government were included in treaties enacted after 1853. These increased the
ability of the federal government to handle and distribute tribal resources, including
granting the President the authority to allot tribal lands to individual Native Americans.

The Push for Expansion and the Narrowing of Tribal Rights
As stated above, land acquisition was the overriding goal of this period. This
could only be accomplished through treaties of land cession. As Shattuck and Norgren
(1991) note, "it was only when Indians began to resist trading their land that the original
legal protections for tribal land became incompatible with white America's notions of
economic and political progress" (113). At the core of this was a gradual weakening of
the requirement that Native lands could only be taken with consent.
The importance of defining land rights and titles to property is reflected in the
both the legislation of this era and the major court cases involving Native Americans.
One of the earliest was Fletcher v. Peck.^^ Native Americans were not direct parties to
the case but the Court addressed the question of the legal status of Native land. In the
decision, Justice Marshall acknowledges "Indian Title" as a legitimate form of property
right. Thus, Native consent is needed to extinguish land title. However, Marshall limits

10 U.S. (6 Cranch) 87, 147 (1810).
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these rights based on the doctrine of discovery, arguing that this title was not one of fee
simple,

but rather of occupancy. This allows tribes the right to occupy their land but

not cede it to foreign nations, a strong reduction in tribal sovereignty.
Three major opinions, which defined and restructured Native sovereignty,
followed swiftly over the next twenty years; Johnson v. Mcintosh,^'' Cherokee Nation v.
Georgia,and Worcester v. Georgia.^^ By placing these decisions in their historical
contexts, it becomes evident that the concepts of "Native title" and "tribal sovereignty"
vary according to the necessities of politics, despite the trappings of legality that surround
them.
The Johnson decision, an extension of Fletcher, represents a significant reduction
in sovereign status and property rights. Again, Native Americans were not direct parties
to the case. The issue of law is tribal ability to transfer land titles without federal
permission. The majority opinion states,
".. .Indian inhabitants are to be considered merely as occupants, to be
protected, indeed, while in peace, in the possession of their lands, but to be
deemed incapable of transferring the absolute title to others. However,
this restriction may be opposed to natural right, and to the usages of
civilized nations, yet if it be indispensable to that system under which the
country has been settled, and be adapted to the actual condition of the two
people, it may, perhaps, be supported by reason, an certainly cannot be
rejected by Courts of Justice."^

The concept of "fee simple" is derived from English land law. It is defined as absolute ownership of the
land, meaning that the land owner can sell it to anyone they please without restrictions or leave it to their
heirs as an inheritance. As a general rule, the United States government refused to give Native nations fee
simple title to lands.
"21 U.S. 543 (1823).
^"*30 U.S. 1 (1831).
31 U.S. 515 (1832).
Johnson v. Mcintosh, p.591.
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"...[Indians'] rights to complete sovereignty, as independent nations, were
necessarily diminished, and their power to dispose of the soil at their own
will, to whomsoever they pleased, was denied by the original fundamental
principle, that discovery gave exclusive title to those who made it."^^
This case establishes three principles of federal Indian law. First, it codifies the
existence of Native occupancy title. Second, as "Indian title" does not include the right
to alienate land (that right belongs to the dominant power as part of the doctrine of
discovery), it establishes the discoverer's exclusive right to extinguish Native title. In
other words. Native Americans are not able to sell their land without first obtaining
permission from the federal government. This represents a limitation on tribal power, a
reduction of sovereignty, and effectively excludes participation as national entities in
international affairs. Finally, it codifies the requirement of Native consent for the
extinguishment of this right.
As pressures for assimilation and access to Native resources mounted, the trend
toward greater restrictions continued. Assimilation was turning out to be a long and
expensive proposition. Most treaties offered compensation for land cession in the form
of money, supplies, or special services from the federal government. This placed a fiscal
strain on the growing economy. Original supporters of the process had presumed that
assimilation would occur swiftly, thereby dissolving tribal units and negating the
obligations created through the ratification of treaties.
Under the influence of Andrew Jackson, the Indian Removal Act^^ was passed in
May of 1830.33 Jackson reasoned that removal was more economical. It bought time for

at 574.
Ch. 148,4 Stat. 411.
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assimilative forces to take hold. The Act authorized the President to exchange eastern
tribal lands for territory west of the Mississippi River. If tribes refused, their federal
protection and associated privileges and status would be revoked and they would be
placed under state jurisdiction and subject to those laws. The brutality of the Removal
Era was exemplified by the Cherokee Trail of Tears. More than four thousand Cherokees
died during their forced migration.^''
Two other major milestones occurred during these years. First, the BIA was
established in 1832.

or

The fact that it was founded during the removal era pinpoints its

creation as a political policy vehicle for Jackson's campaign to control and ultimately
assimilate Native people. The landmark cases between the Cherokee Nation, the United
States, and the state of Georgia, which resulted in a serious reduction in sovereign rights,
also occurred during this period. The Cherokee Nation case forced the court to clarify the
political and legal status of Native nations. Denying the Cherokees' claim to foreign
nation status, the Court designated them as a "domestic dependant nation" under the
dominion of the United States, diminishing their legal and political standing.
This case also introduces the concept of federal trust responsibility, a major
cornerstone of federal Indian law. Marshall defines the relationship between the tribes
and the United States to be one of a guardian to its wards rather than a government-togovernment relationship. The designation "guardian" is a constraint on Congressional

For a discussion of the removal policy and its impact on the sovereignty, see Garrison (2002).
Similar cultural and physical devastation was wrought upon other tribes, including the Delawares,
Kickapoos, Quapaws, Chippewa, and Potawatomi.
As mentioned in Chapter 1, the BIA was originally established as part of the Department of War. As
their military threat waned, authority over Native issues was transferred to the Department of the Interior
(1849).
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conduct; the Court presumes that legislative intent will be primarily beneficial to the
tribes. It should be noted that the ruling specified the relationship largely in terms of
foreign relations and did not support any interference in internal tribal matters. This
decision also rendered an explicit recognition of federal rather than state jurisdiction over
Native affairs.
The Marshall cases provide three different approaches to tribal authority and
sovereignty. Johnson provides the weakest basis, while Worcester v. Georgia represents
stronger support for sovereignty. In this decision, Marshall applies the principles of
international law to determine that wardship status did not deprive Native nations of their
preexisting tribal powers. Rather, Marshall interprets the relationship as an exchange of
interests. The United States assumes the role of tribal protector in exchange for peace.
"The constitution, by declaring treaties already made, as well as those to
be made, to be the supreme law of the land, has adopted and sanctioned
the previous treaties with the Indian nations, and consequently admits their
ranks among those powers who are capable of making treaties. The words
"treaty" and "nation" are words of our own language, selected in our
diplomatic and legislative proceedings, by ourselves having each a definite
and well understood meaning. We have applied them to Indians, as we
have applied them to the other nations of the earth. They are applied to all
in the same sense.
By accepting the protectorate relationship, the independence of tribal governments is
preserved but their powers are limited by federal statutes and treaty provisions.
Restrictions on internal tribal sovereignty began with United States v. Rogers,

a

case involving a white man who had been adopted by the Cherokee Nation. The case
creates a sovereignty limitation based on race. According to the Court, Rogers could not
Worcester v. Georgia, p. 559.
" 45 U.S. (4 How.) 567 (1846).
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become an "Indian" because that status is racial rather than pohtical. Though the
Cherokees could bestow Rogers with the benefits of membership, this does not alter his
status as a United States citizen. This is the first instance of the assertion power over
tribes not tied directly to treaty making or commerce. This case permits the
encroachment of the federal government into domestic tribal policy.
Rogers is important for several other reasons. First, the case generates the legal
doctrine of "geographic incorporation," which posits that tribes, by living within the
territorial boundaries of the United States, are subject to the political jurisdiction of its
government. Rogers also establishes the "political question doctrine," also known as
"judicial deference." In addition to being able to choose the cases they hear, the Court
reserves the right to choose which questions of law to answer. This provides them with
tremendous power, essentially giving them carte blanche to set their own agenda. The
"political question" doctrine provides the Court with a quasi-legal justification for
refusing to consider certain questions. They invoke this doctrine when they determine
that a question of law is political in nature or because addressing the issues intrudes on
the powers of other branches of government.^^ As long as the political branches are
acting within the limits of their constitutional powers, the Court declines jurisdiction over
the matter. This affectively provides them with an avenue to deny individual Native
Americans or tribes a forum for airing grievances. This doctrine remained a favorite

38

This doctrine defines the limitations of the courts' powers of judicial review over the substantive content
of federal Indian policy. The tenets of this doctrine are analogous to the courts' ability of review matters
involving foreign policy. As foreign diplomatic issues are political in nature, they are beyond the scope of
judicial review.

98

tactic of the Coiirt until 1980 until its legality was overturned in United States v. Sioux
Nation.39

The Establishment of Reservations and an End to Treaties
"American Indian policy is sometimes thought of as a movement between
two extremes. On one hand was the idea of assimilating the Indians into
white American society through the acculturative process of private
property, an agricultural (as opposed to a hunter) economy, formal
education in English letters, and Christianization. On the other was the
idea of segregation or separateness; the Indians could maintain their
limited political autonomy, their special languages, and their customs an
religions but only outside the limits of white society, either in protected
enclaves or, preferably, beyond the western frontier of white settlement."'*'^
Removal was initially framed as a vehicle for assimilation. However, by allowing
Native Americans to freely disperse into the new lands and retain their lifestyles, critics
of removal feared that assimilation might not take place. At the same time, white
populations were rapidly moving into the newer "Indian Territories" creating conflicts
with the resettled tribes. The Commissioner of Indian Affairs began to advocate for
fixed, permanent reservations in 1858,"*' arguing that removal to unbounded areas was
preventing Native Americans from acquiring "settled habits." In a concerted effort to
civilize Native Americans, official policy shifted away from removal in 1859 by
incorporating reservation clauses into treaty negotiations. According to GoldbergAmbrose (1994), the creation of bounded reservations further differentiated "tribes" as an

448 U.S. 371 (1980).
Prucha, 1984, 64.
See Comm'r Ind. Aff. Ann. Rep., S. Exec. Doc. No. 1, 35th Cong., 2d Sess. 354 (1858).
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ethnologically defined group from a legally constructed political entity by adding
physical and federal administrative dimensions.
Treaty making continued to play an important role in national policy throughout
the 1860s. As the threat of warfare diminished, the military significance of tribes waned.
Political critics began to advocate for an end to treaty making, arguing that Native issues
should be dealt with through the legislative process. Other groups felt that it was in the
best interest of Native people to end treaty making because tribal cultural practices
prevented them from assimilating to the American lifestyle."^^ Treaty making was ended
by statute in

After 1871, statutes, executive orders, and agreements'^'^ were used

to govern Native affairs.

Allotment and Assimilation (1887 - 1928)
"Hereafter the land policy of Congress cannot be broken up and destroyed
by Indian treaties.

42

Education was thought to be a key weapon in the fight to break the "chain of savagery." It soon became
the popular tool for "civilizing" the Indians, starting with mission schools. Off-reservation federal
boarding schools were founded in 1879. Many Native people opposed and resisted this intrusion.
Attendance was made compulsory by the Appropriations Act of July 13, 1892. Despite mandatory
attendance requirements, participation was spotty at best, compelling Congress to attach sanctions to non
compliance. In 1893, Congress amended the Act (Appropriations Act of Mar. 3, 1893, ch. 209, § 1, 27
Stat. 612, 628 (codified at 25 U.S.C. § 283)) to deny rations to families whose children were not attending
school. This sanction was reversed in 1894. For a detailed discussion of the role of education in the
assimilation model, see Hoxie (1984) and Prucha (1984).
Act of Mar. 3, 1871, ch. 120, §1,16 Stat. 544 (codified as carried forward at 25 U.S.C. § 71).
The primary difference between a treaty and an agreement is that a treaty only needs to be approved by
the Senate. Agreements, on the other hand, are negotiated under a diplomatic format by special
commissions and/or commissioners. The agreements are then ratified in the form of standard congressional
statutes. Thus, they must be enacted into law through the agreement of both the House and the Senate and
also be signed by the president.
45
Representative Lawrence of Ohio, 43 Congressional Globe 1812 (1 March 1871).
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This era is characterized by the steady deterioration of rights. There is a major
policy shift away from recognition of sovereignty to forced dependency and assimilation.
In an effort to simplify the complex nation-to-nation relationships, the rights of tribes
were narrowed through a process of generalized legislation, resulting in increased power
for Indian Affairs officials. Part of their mission was to help Native Americans "organize
a government through which they would be governed" (Deloria and Lytle, 1984, 28). To
achieve this, they were given almost complete control over their reservation domains.
They could ban religious rites and traditional legal and social practices. They also
controlled access to jobs, supplies, and other resources and often used these as bargaining
chips to reinforce their goals.
As demand for land and resources increased, rapid and dense westward expansion
followed. The reservation system became the primary target of assimilation and
allotment"^^ movements. Thinly wrapping their desire for land in a philanthropic guise,
federal spokesmen attributed Native problems to sovereignty, arguing that tribal societies
are inescapably "communistic"''^ (Barsh and Henderson, 1980, 65). Dismantling
reservations would help Native Americans adopt settled, "responsible" ways of life.
They would need less land and the surplus could then be offered to white settlers. This
would benefit America and the tribes by encouraging economic development, reducing

Allotment was a process of alienating tribal units from their land base. The policy came about as a part
of the Dawes Act of 1887. Using blood quantum or degree of Indian blood as the standard of identification
for land distribution, those persons documented as having one-half or more Indian blood were entitled to
receive fee simple title to tribal lands. Given the restrictive genetic requirements, many did not meet the
requirements, leaving the remaining land parcels open for settlement by non-Natives. The result was a loss
of land base and a checkerboard pattern of Native and non-Native residences within reservation boundaries.
This has created a host of legal and jurisdictional problems. For a discussion of blood quantum
requirements and their impacts, see Jaimes, 1992.
This reasserted itself at the height of the McCarthy Era in the form of termination policies in the 1950s.
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welfare expenditures, and freeing Natives from the bonds of tradition. Allottees would
give up their interests in tribal affairs and became productive citizens. Allotment, then,
was a policy of forced assimilation designed to destroy tribes as political units and
incorporate individual Native Americans into state systems as farmers.
For all the lip service paid to the social and political benefits of "civilizing"
Native Americans, the driving force behind assimilation and allotment can never truly be
brushed aside. Assimilation was designed to integrate Native resources into the dominant
economic structure. Reductions in government spending and financial gain for farmers,
railroad developers, merchants, and speculators helped to sway public sentiment. The
cost of supporting Native populations, even though much was associated with treaty
obligations, galled struggling farmers and a number of politicians. Many, particularly in
the western portions of the United States, expressed outrage at the "coddling" of Native
Americans while "good people" had to struggle. These sentiments are summed up nicely
by Kansas Senator John Ingalls: "I am not an advocate of butchery. I am in favor of
some humane policy that shall relieve the Treasury from the annual imposition of
millions of dollars to support these people in unproductive idleness..

The Loss of Internal Tribal Authority
The movement was strengthened through important court cases and policy
initiatives. One of the earliest cases driving the action for this era was Crow Dog.'^^

U.S. Congress. 1884. Congressional Record. Session 56-3. Washington, D.C. Government Printing
Office, 1032.
Ex parte Crow Dog, 109 U.S. 556 (1883).
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Crow Dog was found guilty of murder on the Brule reservation. The Brule tribal council
sought a conciliatory resolution, ordering Crow Dog and his family to make reparations
to Spotted Tail's family. Once this had been done, both parties were satisfied, the issue
resolved, and harmony restored. However, the Indian Agent on the reservation felt that
Brule law did not sufficiently punish him and insisted that the case be brought into the
federal legal system. Crow Dog was arrested.
The finding in Crow Dog actually represents a victory for Native Americans,
because the Court upholds tribal sovereignty and defers to the Brule law. This case deals
with an intratribal dispute and is therefore subject to tribal law, reaffirming tribal
jurisdiction over other Native Americans. The decision met with strong negative
response and assimilation processes sped up. The backlash propelled a series of
increasingly stringent restrictions of tribal sovereignty. As law is an essential element of
sovereignty, groups began to advocate for curtailed tribal judicial capabilities. They
joined forces with the BIA and created a slogan to solidify their position. "Law for the
Indian," referring to the imposition of external laws onto the tribes to force their
assimilation by deliberately destroying tribal law (Harring, 1994), became their rallying
cry.
The administrative response to Crow Dog was the creation of Courts of Indian
Offenses by the BIA in 1883. By the 1900s, approximately two-thirds of the Indian
agents had their own courts.^'' The BIA had already established the Indian Police in

See Pommersheim, 1995, 62. A small number of these courts still exist. In 1990, there were
approximately twenty-five left. Today they are referred to as "CFR" courts, as they take their regulations
directly from volume 25 of the Code of Federal Regulations, to distinguish them from other forms of tribal
courts.
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1879,^^ so this further consolidated and enhanced their power. These two disciplinary
bodies imposed sanctions on behavior they deemed "inappropriate," including anything
deemed incompatible with the values or traditions of the larger Anglo culture.
The Courts of Indian Offenses were administrative and held no legal status in
either United States or tribal law; they were social control mechanisms mandated by the
BIA to destroy tribal organization and increase the pace of assimilation (Washburn,
1971). Traditional religious practices such as feasts and dances were outlawed and
practitioners punished. Traditional sources of conflict resolution and social control such
as tribal courts and councils of elders were eliminated. The random application of rules
established a pattern of harassment of tribal leaders and repression of cultural lifeways.
Food rations and military force were used to "encourage" compliance. As agents also
controlled access to jobs and, thus, the resources to support one's self and family, their
good will was another potent weapon in enforcing BIA rules.
The legislative response to Crow Dog was the Major Crimes Act of 1885.^^ The
BIA was one of the promoters of the Act. The statute was consistent with the policy shift
away from treaty rights recognizing sovereignty to one of forced dependency and
assimilation. It restricts the scope of tribal criminal law and places the internal affairs of
tribes under the control of Congress. Specified crimes could no longer be handled at the
tribal level. The traditional social control mechanisms that provided elders with the
Members of the Indian Police were culled from within the reservation by Indian Agents. They were
often viewed as spies for the federal government by local residents. Their presence helped to engender an
atmosphere of suspicion and internal strife among the population, further destabilizing tribal communities.
However, reformers applauded their presence, arguing that they had a moral influence on the populations
and reduced the numbers of revenge killings. They also believed that the police reinforced respect for
personal property, furthering the goals of acculturation.
I8U.S.C. § 153.
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ability to restore social harmony to the community after a major criminal act were
eliminated, weakening tribal social and political organizations. This had a negative
impact on social cohesion within the tribes and stripped tribal leaders of many of their
decision-making powers.
Sovereignty was further diminished by the Supreme Court's ruling in United
States V. Kagama.^^ This is the first statement of the plenary power doctrine.Plenary
power asserts that Congress is able to restrict tribal sovereignty even without a
constitutional basis. Their power over Native affairs is not limited by historic traditions
reinforcing sovereignty or by rights created through treaties, thereby giving them the
ability to abrogate treaty rights. The establishment of this doctrine is a federalist victory,
because it imbues the federal goverimient, not the states, with full power over the tribes.
This doctrine represents a fundamental shift from seeing Native people as
potential equals with sovereign capabilities to the ethnocentric belief that they are
helpless children in need of federal protection.
"... [Indian tribes] were, and always have been regarded as having a semiindependent position when they preserved their tribal relations; not as
States, not as nations, not as possessed of the full attributes of sovereignty,
but as a separate people, with the power of regulating their internal and
social relations, and thus far not brought under the laws of the Union or of
the States within whose limits they resided.. .These Indian tribes are the
wards of the nation. They are communities dependent on the United
States. Dependent largely for their daily food. Dependent for their
political rights. They owe no allegiance to the States, and receive from
them no protection. Because of the local ill feeling, the people of the
States where they are found are often their deadliest enemies. From their
very weakness and helplessness, so largely due to the course of dealing of

" 118 U.S. 373 (1886).
For an in-depth case study on the plenary power doctrine, see Clark (1999). For an analysis of the
doctrine, see Newton (1984), Barsh and Handerson (1980), and Pommersheim (1995).
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the Federal Government with them and the treaties in which it has been
promised, there arises the duty of protection, and with it the power. This
has always been recognized by the Executive and by Congress, and by this
court, whenever the question has arisen."^^^^
Plenary powers provide tribal "guardians" with the authority to protect the tribes
from themselves and others. This is the first instance where such a concept has
been used to legitimize the intrusion of the federal government into internal tribal
affairs.
While this might have tolled the death knell for sovereignty, it did not.
Sovereignty survived the plenary power doctrine because they are tied together. As
Harring (1994) explains, "For federal power over the tribes to be plenary, both the power
and special nation-to-nation status of the tribes were implicitly recognized. The
framework of the relationship of the federal government to the tribes was a political, not a
legal matter" (288).
The combination of these factors served to weaken traditional self-government.
This occurred not only through active suppression but also through atrophy. Tribal
political capacity was undermined, leading to further states of dependence. This situation
made tribal populations more vulnerable to changes in public sentiment and policy
reformation. The erosion of tribal government placed their existence as viable political
units within the crosshairs of the next major policy wave.

381-385.
Chief Justice Taney would later use similar language and lack of logic in the now infamous Dred Scott v.
Sanford{6Q U.S. (19 How.) 730 (1857)) case.
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Allotment: The Attempt to Destroy the Tribal Unit
The Major Crimes Act and its doctrines, as upheld in Kagama, set the stage for
the final major piece of legislation during this period. The General Allotment Act of
1887 (also known as the Dawes Act)" was a statutory embodiment of the plenary power
doctrine. The Act allowed the President to allot tribal lands to individual Native
Americans (160 acres to household heads and 40 acres to minors) to destroy the
communal nature of tribal culture, instill an appreciation of private property, and increase
the pace of assimilation. The original version of the Act made allotment mandatory.
Activists felt that the absolute destruction of tribal units was necessary for full
indoctrination into the American way of life. The Act also authorizes the United States to
purchase any remaining lands, the money from the sales to be held in trust for the tribes.
This is a monumental change in the nature of federal/Native power relations.
Limited guardianship is legally transformed into unlimited trusteeship, completely
undermining tribal authority. It also alters the fundamental structure of property rights by
eliminating Native consent for land title transfers. For all the appearances of propriety,
there is no legal basis for this Act. As Shattuck and Norgren (1991) so succinctly put it,
"Lacking legal doctrine, the legal expressions relied upon the assertion of moral
obligations anchored in the cultural imperialism of white Americans" (115). Trusteeship
is an extension of the plenary power doctrine, its true purpose cloaked in the shawl of
moral obligation. In essence, "It was a doctrine of raw political power and it remains
today a doctrine of coloniaUsm" (Shattuck and Norgren, 1991, 129).

" CH. 119, 24 Stat. 388 (codified as amended at 25 U.S.C. §§ 331-334, 339, 341, 342, 348, 349, 354, 381).
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Another section of the Act places allottees under state or territorial civil and
criminal jurisdiction. This dismantled the unique set of protections and federal
obligations stemming from treaty agreements. As individual citizens, the ultimate goal of
allotment, Native Americans were not eligible to receive special services or rights from
CO

the government.
Despite attempts to turn Native Americans into farmers, much of the allotted land
went unsown. Some did not have the vocational skills or the appropriate machinery
needed for farming, some were physically incapable, and others opposed plowing as a
religious tenet. In addition, a significant portion of allotted land was not suitable for
farming. Speculators clamored that the land was being wasted. Land leasing was
proposed to reduce federal appropriations and provide a positive example of industrious
white settlers for Native Americans to emulate.
Ultimately, Congress recognized the allotment program to be a colossal failure.
The policy was reversed, but the damage had been done. Even where Native Americans
were able to retain their land, inheritance issues created problems for future divisions.
White settlers who were illegally controlling lands through lapsed lease agreements were
impossible to evict, even with threat of force. Native land holdings were significantly
truncated during this period. Of the estimated 156 million acres in 1881, only 48 million

This tied into the economic motivation behind a great deal of Native American legislation during this era.
As noted, there was much criticism of the costs of supporting assimilation, including services, staffing
reservation areas, and additional food rations and supplies for the increasingly dependent population.
Budgetary appropriations targeted at Native Americans were rising with each passing Congressional
session.
Railroad interests were the most powerfiil promoters of the allotment policy and one of its major
beneficiaries. The lobby was so powerfiil that Congress enacted the Omnibus Railroad Act in 1899,
allowing the construction of railway lines through reservations and individual allotments (Prucha, 1984).
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remained by 1934. The loss of such a significant portion of the land base cost many
tribes their independence. Dependence on federal rations increased, as former means of
self-sufficiency were no longer viable, resulting in further social and economic declines.
This downward slide reinforced and justified the perceived need for increased
government interference in tribal life.
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CONCLUSION
The early history of interactions between the United States and tribal nations is
characterized by stunning, legally sanctioned losses in power and property and a shift in
the power dynamics between the two sovereigns that favors the federal government.
Government quests for control over Native affairs were complimented by court findings.
These political manipulations were couched in the guise of legality, with the courts
creating doctrine that granted them the right to refuse to hear questions about the fairness
of these policies. This established a "legal framework for lawlessness" (Shattuck and
Norgren, 1991, 197).
The tide of public opinion vacillated in the early twentieth century. Strides were
made to improve living conditions for reservation residents. Government policy
seemingly began to provide more opportunities for sovereign expression. However, the
undercurrents of assimilation remained ever present. In Chapter 4, the extreme shifts in
policy platforms are discussed in detail. This history of public policy and legal precedent
is important for understanding the development choices currently available to tribes, the
actual degree of decision-making power available, and the forces that shape willingness
to take risks. These impact collective willingness and ability to exercise sovereign
options. They are also primary considerations when opportunities arise, affecting choices
for health care management, judicial system organization, gaming preferences, and a host
of other key institutions and policies.
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CHAPTER 4: SOCIOECONOMIC PROCESES AND THEIR IMPACT ON
SOVEREIGNTY IN FEDERAL INDIAN POLICY AND CASE LAW REORGANIZATION TO THE PRESENT

INTRODUCTION
As shown in Chapter 3, the early history of United States/tribal interaction is
characterized by legislatively sanctioned losses in internal and external sovereign powers,
land base, and tribal self-governance capacity. Repressive public policy reinforced court
findings, often creating legal doctrines to justify decisions that clearly violated precedent.
The ultimate goal was to dismantle Native nations, eliminating federal financial
obligations and making land and other natural resources available to boost the national
economy. Of course, this was usually reframed in a language of social concern to garner
wider public support.
Despite the outward appearance of furthering self-determination and
strengthening tribal governments, the undercurrent running through the policy and case
law of the twentieth century is still assimilation, as demonstrated in this chapter. While
IRA technically reverses the policy of reducing tribal powers, assimilation is its ultimate
goal. Overt attempts to eliminate tribal units (termination) were few, but had a
devastating impact, leading scholars (see Senese, 1991) to argue that federal intent has
become much more insidious.
As discussed below and in later chapters, some tribes fear self-determination is a
stepping-stone to termination. Proving themselves competent to manage their affairs may
result in the elimination of trust obligations. While the nations all want better health and
economic status and do not wish to be dependent on the federal government, this is a
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concern. Some tribes have economic motivations for wanting to maintain trust
obligations. Others take a more ideological stance, arguing that these represent a
commitment between sovereigns and compensation for losses. Therefore, they should be
honored regardless of economic need. A survey conducted by the National Indian Health
Board (NIHB) (1997) indicates that future uncertainties and historical obligations are
relevant concerns for some tribes when considering their choices for health care
management. While these represent a small fraction of the overall respondents, it is
important to keep these factors in mind when evaluating the empirical results presented in
Part III.
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BACK TO THE ABYSS: THE OVERVIEW NATIVEAMERICAN POLICYAND
CASE LAW CONTINUES
Indian Reorganization (1928 - 1942)
A shift toward greater general tolerance for some aspects of traditional culture
began in 1928, sparked by the Meriam Report. The two-year study was commissioned by
the SOI to examine the impact of federal Indian policy and the Indian Bureau on tribal
people. The results were staggering, reporting that poverty, disease, and hopelessness
were pervasive on most reservations. It was also highly critical of Indian policy and its
administration. Recommendations still maintained an assimilationist feel (the report
emphasized education and training to help Native people participate in white society and
the capitalist economy) but the rhetoric was couched in a language of greater respect for
cultural life-ways and traditions. Economic planning and development, education
programs, strengthening community life, and streamlining conflicting laws relevant to the
reservations were cited as having the greatest potential for change.
A central figure in the reform movement was John Collier, Commissioner of
Indian Affairs in 1933. He considered tribal government a vital tool for Native
assimilation. With that goal in mind,' the Indian Reorganization Act of 1934^ (IRA) was
drafted. The Act focuses on the development of the tribal unit, calling for a corporate

' Many argue that his primary goal was to preserve the BIA, which was constantly being criticized for its
inefficient bureaucratic structures, size, and cost. Barsh and Henderson (1980) note that IRA had
significant benefits for both the BIA and the federal government. After reorganization,
.tribal
governments would help the bureau assess Indian sentiment and communicate bureau orders. As a gobetween, tribal government would assume apparent responsibility for the bureau's actions. The effect of
the act...was...a bigger and better Bureau. There was one more political consideration...Tribal
government afforded Indians an opportunity to feel as if they were participating in the decisions that bound
them, and thereby mitigating their sense of oppression" (115).
^ Ch. 576, 48 Stat. 984 (codified as amended at 25 U.S.C. §§ 461, 461, 463, 464, 465, 466-470, 471-473,
474, 475, 476-478, 479).
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model of tribal reorganization that can interact with and slowly adapt to American ideals
and values. This would improve individual economic situations and health and
demonstrate the benefits of a capitalist market structure.
IRA ended allotment and allows limited tribal autonomy. This Act offers tribes a
mechanism to reenter and participate in the larger political arena. The powers of selfgovernment are roughly equivalent to those granted to incorporated towns (Washburn,
1971, 79). If the tribes established business charters, they could also manage a number of
their own resources.^
The thrust behind this Act is still assimilation (see Ortiz, 1986) though. The
constitutions and business charters are based on American economic and political
institutions, making IRA a vehicle for tribal transformation. Cornell (1988) notes that
IRA "legitimated the entry of Indians as groups into the political arena and enlarged their
capacities for action, and it is here that its political significance lies...structures of
control.. .The IRA facilitated and legitimated mobilization, but charmeled it specifically
into tribal governments and business committees modeled on dominant-group political
forms" (95).
Despite some advances, IRA restricted opportunities for tribal advancement and
unique cultural expression. Governments still lacked links to other political structures

3

IRA met with mixed results. During the two years following its passage, 181 tribes voted for
reorganization, 77 rejected it, and 14 more came under the Act by default. For some, attempts at
reorganization increased strife between internal factions, resulting in disruption and disarray. For others,
reorganization helped to revive tribal government (see Cornell and Kalt, 1992 and 1995).
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because external interactions were mediated by the BIA.'^ IRA also defines "tribe" based
on reservation, ignoring existing band, clan, village, or other relevant governing
structures. Goldberg-Ambrose (1994), argues that IRA was a mechanism for politically
organizing reservation residents without any regard for their traditional group affiliation.
"Judicial doctrines of tribal sovereignty, together with federal laws
mandating Indian political organization at the tribal rather than the village,
kinship, or clan level, have channeled Indian political identity and
organizational activity into existing tribal entities. Yet the territorial
boundaries of these entities are often the product of federal contrivance
rather than a reflection of traditional conceptual identity or political
organization" (1133).
This process transformed the tribes into an administrative category, a legal and political
construct instead of cultural or conceptual category (Cornell, 1988, 101-2).
Administratively, the statute is vaguely worded, so implementation became a true
challenge. Collier and Solicitor Nathan Margold generated a document to clarify the
rights implied under IRA. Modem concepts of tribal sovereignty have their origins in
this document. The "Powers of Indian Tribes"^ describes tribes as having inherent
sovereign powers that have been retained from the beginning of their relationship with
the United States. Over time, some have been modified or eliminated. Margold
enumerates these, specifying sovereign rights for the first time. They include: choice of
government form; creating offices of government and determining their duties;
determining membership criteria; regulating domestic relations, including rules of
inheritance; excluding or removing nonmembers; controlling the use of property; and

Jorgensen (1978) argues that IRA actually increased the powers of the SOI over Native Americans and
the BIA.
^ United States, Department of the Interior, Opinions of the Solicitor, vol. 1, "Powers of Indian Tribes." 55
I.D. 14 (1934) (Washington: Government Printing Office, 1974), 445-477.
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administering justice. The only limitations on inherent sovereignty are those created
through previous acts of Congress.^

Termination (1943 -1961)
This era is characterized by another shift in public sentiment and policy.
Continued criticism of IRA and its mandates, along with increased American
involvement in World War II were the major catalysts for change. Frustration with IRA
and the special status of Native Americans had been building prior to the outbreak of the
war. When the United States entered the fray, many Native people enlisted. At the same
time, wartime jobs provided opportunities for others to gain work experience away from
the reservation. Interactions in economic, political, and social contexts had a lasting
impact on public perceptions of Native abilities and on those who participated, adding
momentum to the assimilation movement.

The War Years
Congressional criticism of IRA reforms increased throughout the 1940s. On an
ideological front, many politicians opposed IRA as a form of communism. Others
attacked it for being anti-religious. Business interests lined up against the intent of the
Act, fearing a loss of access to Native land and resources. They exerted increasing
pressure on Congress, arguing that special treatment inhibited their rights to freely pursue
profits.
For a complete list of powers available in accordance with IRA and those for federally chartered tribal
corporations, see Bennett (1978).
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Major reports criticizing IRA were released. The Senate and House Indian
Affairs Committee report lambasted the BIA for spiraling administration costs. As
Native progress toward either assimilation or economic development was minimal,
severe reductions in budget, personnel, and scope of operations were called for. The
Mundt Report, based on an investigation conducted by the House Committee on Indian
Affairs in 1944, also recommended that the move toward assimilation be expedited.
Pressures for termination were exacerbated by the outbreak of World War II.
Federal attention shifted to international issues. Native program budgets were reallocated
to the war effort, impeding IRA and reducing the effectiveness of the Indian Affairs
administration. While some individual Native Americans prospered as a result of new
employment opportunities, the tribes lost more of their land base; it was appropriated by
the government for military use.

The Immediate Post-War Years
On a global scale, the postwar era and the founding of the UN heightened concern
for minority populations, increased awareness of indigenous rights issues, and generated
pressure for decolonization (see Coates, 2000). In the United States, Native American
veterans who'd experienced greater freedom overseas were discouraged by the
reservation system and federal trust status, which restricted livelihoods options and
limited their individual rights. Many of those returning to the reservation from wartime

^ S. Rep. No. 310, 78"' Cong., V Sess. Pt. 1 (1943).
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employment echoed these sentiments. Discontent and agitation by certain groups
increased factionalism and further destabilized cultural and political structures.
Successful participation in the war effort impressed bureaucrats and the general
public, convincing them of Native American readiness to join mainstream society.
Difficulty assimilating was attributed to their special legal status, leading some to argue
that the trust relationship amounted to legalized discrimination and should be abolished.
President Truman proved to be a major figure in the assimilation campaign. His motives
appeared benevolent; he truly believed this was in the best interest of all Native
Americans. The BIA became the target of his criticism:
"The original purpose of the Indian Bureau was to help the Indian to
become a citizen and it was intended as a service rather than as an
administrative agency.. .The Bureau.. .has been concerned with building
up a system instead of a service and to make itself self-perpetuating, and
in accomplishing this purpose it has segregated the Indian from the
general citizenry, condemned him to an indefinite if not perpetual
wardship, tied him to land in perpetuity, and forced a system of Bureaucontrolled education and land use upon him."^

This resonated with other major players in the movement. For years, they had been
arguing that IRA consolidated BIA power. The only way for assimilation to take hold
was to reduce services and dissolve the BIA.
Between 1945 and 1950 budget cuts and the introduction of bills seeking to repeal
IRA and advance assimilation through legislative reforms were the norm. The Indian
Claims Commission (ICC) was established to resolve Native claims against the

^ U.S. Congress, Senate, Committee on Indian Affairs, Harry S. Truman. 1945. Aspects of Indian Policy.
S. Rept. 1945, 79"' Cong., T' sess.. Report for he Committee on Indian Affairs. 92: 7998-7999.
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government,^ thereby liberating them from financial dependence on federal programs.
The Act provided a direction for federal Indian policy by supporting termination of
special tribal status.
By 1949, the Hoover Commission reported that termination was a viable option.
A carefully developed plan could shift legal responsibility to the states and integrate
Native Americans into those economies. This would remove federal protections and
make them subject to the same laws as other citizens. As the outcry for reform came to a
head in 1953, termination as a means of assimilation was adopted. Congress
unanimously passed a resolution^" declaring their intent to end wardship status as quickly
as possible. By 1954 five nations'^ and sixty-one bands were terminated. By 1962,
seven more tribes and forty-one rancherias'^ had been added to the list.
The termination process was to be completed in two to five years. Membership
rolls were compiled to allow those registered to claim a portion of overall tribal assets.
Federal education and health programs were discontinued and legal jurisdiction passed to
the states. Court systems were dismantled and tribal law nullified.
This policy had a tremendous impact on the organizational structure of the United
States government, tribal land holdings, and sovereignty. With the passage of Public
Law 280,the transfer of federal responsibilities for Native affairs to state governments

^ Act of Aug. 13, 1946, ch.959, 60 Stat. 1049 (codified as amended at 25 U.S.C. §§ 70 to 70v-3).
H.R. Con. Res. 108, 83d Cong., l" Sess., 67 Stat. B132 (1953).
" Southern Paiutes and the mixed blood Utes of Uintah and Ouray Reservation in Utah, the Alabama and
Coushatta Indians in Texas, the Klamath in Oregon, and the Menominee in Wisconsin.
The Lower Lake and Coyote Valley Rancherias in California, the Ponca of Nebraska, the Catawbas in
South Carolina, and the Peoria, Ottawa, and Wyandotte Tribe in Oklahoma.
" California Rancheria Act: Act of Aug. 18, 1958, Pub. L. No. 85-671, 72 Stat. 619.
Act of Aug. 15, 1953, ch. 505, 67 Stat. 588. For a discussion, see Goldberg-Ambrose (1986).
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began. Programs and services were stripped from the BIA and farmed out to other
federal and state agencies. State civil and criminal jurisdiction extended over all Native
lands in California, Nebraska, Minnesota (except for Red Lake), Oregon (except for
Warm Springs), and Wisconsin (except for Menominee).'^
With termination underway, tribal development efforts stopped and attention
focused on the withdrawal of federal fiinds and programs. Again, land holdings were
decimated. Parcels were sold and the money divided among individual tribal members.
Although tribal government authority was not specifically removed, sovereignty was
virtually eliminated. Governance structures and corresponding cultural systems were
crippled. Termination also created severe factionalism and deepened existing rifts. Some
Native Americans wanted to eliminate federal supervision and trust restrictions, believing
that wardship hindered their individual progress and abilities to enter the business world
and mainstream society. They disliked the federal government telling them how to run
their lives. However, not all tribal members shared the same willingness or readiness to
dive into the mainstream.

Relocation and Urbanization
Relocation was the second branch of Native policy in the 1950s. With high
reservation unemployment and widespread poverty, the government offered job
placement in urban areas. This would help integrate Native Americans into urban life
and speed up the assimilation process, ultimately eliminating the need for reservations

It was assumed that other states would quickly follow suit.
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and freeing the federal government from its trust obligations. This complimented the
goals of the termination policy.'^
Initial relocation efforts proved more difficult then anticipated. Many of the jobs
were seasonal or agricultural, offering no hope of promotion or economic advancement.
Even industry jobs were problematic. Due to lack of formal training or previous work
experience, program participants were usually the first fired during economic down turns,
leaving many impoverished. Native ghettos sprang up in some of the worst slum areas.
Culture shock was severe, with many feeling lost in the cities, confronting severe racism,
and quickly falling to the bottom of the social order. This contributed to higher drinking
and suicide rates and family instability. Heavy criticism compelled Congress to pass
Public Law 959 in 1956, providing improved vocational training for participants.

The Tide Begins to Turn: Williams v. Lee^^
The termination programs proved disastrous both for the federal government and
the tribes. The government underestimated the readiness of the tribes slated for
termination. This time, the bureaucracy's slow evaluation pace proved to be a boon for
many on the termination list; they escaped the ax. Rapid termination was abandoned in
1958, marking the beginning of a change in policy direction and attitude.
Williams v. Lee is indicative of the change in public and government sentiment.
Ragsdale (1985) argues that contemporary federal Indian law begins with this case. The

Tribal governance structures were compromised because potential leaders were enticed into leaving the
reservations by the promise of employment or education (Robbins, 1992).
358 U.S. 217 (1959).

121

issue of law is jurisdictional. A non-Native filed a claim with the state of Arizona against
a Navajo couple for an action that occurred on the reservation. The Supreme Court
denied Arizona's assertion of jurisdiction and reaffirmed notions of residual sovereignty
laid down in Worcester.
"The Court recognized the following: 1) that formal Indian policy had
changed; 2) that the Indian Reorganization Act of 1934 sought to
strengthen tribal government; 3) that the Department of the Interior had
encouraged tribal courts, and 4) that Congress had passed comprehensive
regulations over Indian tribes while acting on the assumption that states
had no power in these areas of internal affairs" (Ragsdale, 1985, 70).
The ruling created a unique situation. The Court held that Arizona was without subject
matter jurisdiction (authority to hear a particular type of case).'^ Williams did not
determine whether Arizona or Navajo law applied. It simply held subject matter
jurisdiction for the tribe. They ruled that the exercise of Arizona law would infringe on
tribal self-government.
The ruling provided an incentive for tribes to reassert dormant powers of selfgovernment. Based on the wording in Williams, as long as the tribe can demonstrate
some viable form of self-government, limitations are few. "As long as the tribes could
ritually grant their courts proper subject matter jurisdiction, then it was assumed by most
that the tribe has the inherent authority of residual sovereignty to exercise this power"
(Ragsdale, 1985, 74). This proved to be a major turning point in the restructuring of
internal tribal government affairs.

State courts have general jurisdiction, hearing most common law and statutory causes of action. Federal
courts have limited jurisdiction. The litigants must argue that a specific federal statute or the Constitution
authorizes them to hear a case.
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Self-Determination (1961 - present)
The 1960s
Under Kennedy, Stewart Udall commissioned a task force on Indian Affairs,
which recommended that emphasis be placed on developing natural and human resources
on reservations. However, assimilation was still the ultimate goal. As so many times
before, the social and economic programs were designed to strengthen Native people and
prepare them for full participation in the American economy.
The move toward self-determination and the expansion of sovereign rights gained
momentum during Johnson's administration. A significant portion of his "Great Society"
legislation treated reservations as another form of community. This is important because
it represents a federally mandated shift in power over Native affairs. Until this point,
legislation was specifically directed at tribes, requiring administration by the BIA and
creating a center of control over Native issues. The specific inclusion of Native
Americans in general federal legislation broke the BIA's stranglehold by involving other
federal agencies. For example, the Area Redevelopment Act of 1961 identified
reservations as "chronically depressed areas," making them eligible for federal assistance
to stimulate economic development. Agencies created through the War on Poverty
programs treated reservations the same as local governments and counties, "viable units
of government capable of delivering services to their constituents."
However, these programs allowed little self-governing power. They were part of
a package available to all poor communities. In essence, the tribes were administering
Pub. L. No. 87-27, 75 Stat. 47. See also the discussion of OEO/CAP in Chapter 5.
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the programs on behalf of the federal government. The critical benefit was that tribes
established ties and gained experience in administration and maneuvering around in the
federal system. This reawakened the drive for sovereignty.

The 1970s
During this era, the nation witnessed a series of large-scale protest actions. Rights
movements, including Red Power,^° rode the wave of public sentiment, borrowing
successful tactical innovations (see McAdam, 1983) from Civil Rights demonstrations to
get their messages across. Major visible events were staged to bring the plight of Native
Americans to the general public and to pressure the federal government for changes. As
direct confrontation often replaced acquiescence, the nature of the relationship between
the BIA and tribal organizations changed. It became increasingly adversarial, because it
was in the BIA's best interest to maintain the current agent-client relationship.^'

Public Policy
To continue the trend toward greater self-reliance. Congress passed the Indian
Self-Determination and Educational Assistance Act of 1975.^^ Like the Equal
Opportunity Act, the contents are process oriented rather than focusing on substantive
changes. It is designed to decrease federal domination over services and increase Native
participation in administering programs critical to their own well-being. This Act allows

The very vocal and more confrontational American Indian Movement (AIM) was a part of this.
Jorgensen (1978) points out that "[BIA] jobs have been dependent upon the maintenance of poverty
conditions among Indians even as the holders of these jobs are expected to alter those conditions of
poverty..(64). This represents a marked conflict of interest.
Pub. L. No. 93-638, 88 Stat.2203 (codified at 25 U.S.C. §§ 450-450n, 455-458e).
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the SOI and the Secretary of Health and Human Welfare to contract the operation of
federal services out to tribes and tribal organizations^^ to strengthen and enhance their
development as self-governing entities.
Despite the positive tone of the Act, it was difficult to implement. The BIA was
accused of using delaying tactics and making it very difficult for tribes to enter into
contracts. Even when granted, the BIA retained control over them and the budgetary
allocations. Tribes complained that they weren't being provided with sufficient control
or information to effectively administer programs or to make informed decisions about
entering into contracts. Unanticipated fiscal complications also emerged. Contract
amounts were based on the estimated cost of having the BIA or IHS provide a similar
service. As established organizations, they did not require start-up costs or have
overhead to recoup. Serious budget deficits resulted from these unanticipated expenses,
as indirect costs were not recoverable under the Act. This increased tribal debt and
contradicted the Act's intent.^"^
While the Act extends opportunities to tribes, analysts note that the objectives of
the policy do not actually guarantee self-determination.^^ Self-determination suggests
local control over decision-making processes. This transfer of control is not specified in
the Act nor is it congruent with the structure of federal-Native relations. The Act only

"Tribe" refers to federally recognized tribes, bands, nations, or organized communities such as Alaska
Native villages. The Act was later amended to include private Native controlled entities, such as tribal
corporations, which are treated as "organized communities of Indians."
Congressional amendments in 1987 (Public Law 100-472) now allow tribes to recover indirect costs.
Activist Russell Means summarizes the sentiment of many Native people: "The so-called selfdetermination policy.. .was designed and intended to bolster rather than dismantle the whole structure of
BIA/IRA colonialism. Only it calls upon us to administer our own colonization to a greater extent than we
have before.. .They should have called this law the Self-Administration Act..(as quoted in Robbins,
1992, 104).
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calls for "an orderly transition from federal domination of programs for and services to
26

effective and meaningful participation by the Indian peoples."

•

Esber (1992) points of

that the Act is merely an invitation to participate. He and others (see Cornell, 1988)
believe the policy is another assimilation model. Veto power over contracts is held by
the contracting agencies. This is means that
"the United States is agreeing to legal compliance with the selfdetermination policy by granting Indian participation in Anglo activities.
This is not equivalent to the governance of Indian affairs as Indian
undertakings.. .In lieu of a policy that permits genuine self-determination,
the current policy.. .has demanded a certain degree of assimilation from
Indian communities" (Esber, 1992, 215).
In other words, by law there is greater opportunity for participation, but only if tribes are
willing to work through established institutional structures. This furthers the goals of
assimilation by providing tribes with a larger stake in that structure.
Another consequence of the Act is the creation and intensification of
factionalism within tribal organizations. Contract administration requires some structural
assimilation, leading to disagreements over the extent of immersion necessary to benefit
from the Act (Coates, 2000). It also alters structure of Native/federal relations. Contract
negotiations require government agents to work through a tribal representative. Coates
finds that this helps form small cadres of economic and political tribal elite.
Similar divisive forces are at work on a macro level. Cornell (1988) argues that
self-determination fractured the political movement base that had been growing on many
reservations. The structure of self-determination discourages the pan-Indianism by
focusing each tribe on its own needs and creating competition for access to resources and
U.S. Statutes at Large. 1975. 88:2203-17. P.L. 93-638, January 4, 1975, pp. 2203-2204.
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political and economic clout. This channels energy into institutionalized structures, an
effective social control mechanism for breaking movement momentum.

The Law
In addition to the passage of major legislation, several critical sovereign rights
cases decided. The first was Oliphant v. Schlie^^ a case involving the Suquamish
reservation. The finding represents a significant reaffirmation of sovereign rights. The
issue of law is the jurisdictional boundary of tribal self-government. As a result of the
allotment process, non-Natives own the majority of reservation land. At the time of the
case, approximately 3000 people lived on the reservation, but only 50 were enrolled tribal
members. The non-Native population resented being controlled by the tribal council and
claimed that the tribe lacked jurisdiction over them, especially in criminal matters. The
Ninth Circuit Court of Appeals held that since no federal law removed sovereignty from
the tribe, the power was retained.
The case was immediately appealed to the Supreme Court. Oliphant v.
Suquamish Indian Tribe^'^ reaffirms a diminished definition of sovereignty. The
Rehnquist majority relied on tenets articulated in Worcester v. Georgia (1832), reversing
the Ninth Circuit based on "affirmative delegation." This doctrine narrowly construes
self-governance rights, holding that tribes only possess powers specifically mentioned in
treaties or which Congress has granted to them through statutes. According to Rehnquist,
27

For a detailed discussion of movement channeling, cooptation and its demobilizing impacts, see the
following: McAdam and Snow, 1997; Tarrow, 1994; Morris and Mueller, 1992; Piven and Cloward, 1977;
and Gamson, 1975.
544 F. 2d 1007 (9"^ Cu*. 1976).
^'435 U.S. 191 (1978).
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there are two restrictions on tribal power. The first is affirmative acts of Congress
(positive law). The second is political status. Tribes lack criminal jurisdiction over nonNatives because it is inconsistent with their political status. This ability was terminated
with tribal incorporation as domestic dependent nations {Worcester), except where
Congress or a treaty recognizes such authority. This is a tremendous set back for tribal
ability to respond to reservation issues.
Another influential case was decided that year using the opposite logic. In U.S. v.
Wheeler (1978)^'^ a Navajo man pled guilty to a crime in Navajo tribal court. The United
States later filed charges stemming from the same incident, but Navajo claimed that
double jeopardy attached and he could not be tried again. The issue of law is whether a
tribal court system represents a separate sovereign. The court held that two distinct
sovereigns existed, therefore there could be no double jeopardy.
"That the Navajo Tribe's power to punish offenses against tribal law
committed by its members is an aspect of its retained sovereignty is
further supported by the absence of any federal grant of such power. If
Navajo self-government were merely the exercise of delegated federal
sovereignty, such delegation should logically appear somewhere."^'
"[T]he power to punish offenses against tribal law committed by Tribe
members, which was part of the Navajo's primeval sovereignty, has never
been taken away from them, either explicitly or implicitly, and is
attributable in no way to any delegation to them of federal authority. It
follows that when the Navajo Tribe exercises this power, it does so as part
of its retained sovereignty and not as an arm of the Federal
Govemment."^^

435 U.S. 313 (1978).
Ibid., at 326-327.
" Ibid., at 328.
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While the court upheld a more generous conception of sovereignty in this case,
Deloria and Wilkins (1999) note that tribal courts and governments are so heavily
supervised and subsidized by the federal government that they can be described as the
33

same sovereign. An earlier federal district court decision (Colliflower v. Garland)

addressing the same issue of law supports their claim. Taking reservation realities into
consideration, they state
"Thus, the Bureau of Indian Affairs is now authorized to direct, supervise,
and expend such moneys as Congress may from time to time appropriate
for the benefit, care, and assistance of the Indians for various purposes,
including the employment of Indian police and judges (25 U.S.C. § 13).
25 U.S.C. § 200 requires that whenever an Indian is incarcerated, a report
or record of the offense is to be immediately submitted to the
superintendent of the reservation and made a part of the records of the
agency office... [thus] in spite of the theory that for some purposes an
Indian tribe in an independent sovereignty, we think that, in the light of
their history, it is pure fiction to say that the Indian courts functioning in
the Fort Belknap Indian community are not in part, at least, arms of the
federal government. Originally they were created by the federal executive
and imposed upon the Indian community, and to this day the federal
government still maintains a partial control over them."
Contradictory findings like these occur in many Native legal cases. This indicates the
fundamentally pliant nature of federal Indian law, once again demonstrating the
vulnerability of the legal structure to the political whims and needs of the larger social
structure.

" 342 p. 2d. 369 (1965).
Ibid., 373-74, 378-79.
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The Early 1980s
Reagan's administration, like so many before, began with promises to honor selfdetermination and treaty obligations.^^ However, the first budget (FY1982) made drastic
cuts in funding for Native programs. Especially hard hit were education and the various
forms of human services programs. Indian Health Service's budget was slashed by 136.9
million dollars, the BIA's by approximately $73 million. Monies that had been allocated
by previous administrations for the construction of water and sanitation facilities on
reservations were eliminated, along with funding for urban programs. Exploitation of
Native lands also increased as the administration pushed for the development of coal, oil,
mineral, and uranium resources. Native American agricultural bases decreased as a
result.
Esber (1992) points out that the radical funding shifts were a destabilizing
element for many tribes. The constant threat of loss of federal funds undermined the
ability of the nations to make long-term economic decisions. This instability impacted
individuals

and tribal ability and willingness to enter into contracts with the federal

government. Sudden budget cuts or reallocations often resulted in contracting shortfalls,
placing the tribes further in debt. This era proved costly to the tribes in other ways. The
constant threats of program and funding losses forced the nations to expend time and
financial resources mobilizing Congressional and public opposition to the budget cuts
(Morris, 1988).

For an in-depth discussion of the impact of the Reagan era on tribal nations, see Morris (1988).
A study done by Gregory et al. (1996) demonstrates that Native American economic status declined
significantly during the Reagan years, especially for men.
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The Late 1980s
Contradictory court findings and political policy continued throughout the 1980s.
They simultaneously reaffirmed tribal sovereignty and then permitted greater state
interference,^^ enhanced federal legislative authority over tribes and denied constitutional
religious protections (under the free exercise clause) to both individual Native Americans
and to the nations.^^ Tensions remained high as tribes tried to wade through the
confusion and exercise greater control over programs on their reservations.
Allegations of government waste and mismanagement came to the fore in late
1987. An oversight hearing was held that November to address them and problems
arising out of the implementation of the Self-Determination Act, resulting in the passage
of the 1988 Amendments.This opened the door for significant changes. Most
importantly, it allowed for self-governance compacting. It also reaffirmed the rights of
contracting tribes to recover direct and indirect costs. This eliminated non-recoverable
costs as a factor in tribal decisions not to contract. It also provided greater freedom for
tribes to tailor programs to suit their own situations. Title III gave tribes the ability to
redesign programs without federal approval or supervision."*® As with previous major
changes, BIA implementation was slow. At the request of the tribes. Congress established
See, for example, White Mountain Apache Tribe v. Bracker, 448 U.S. 136 (1980); Cotton Petroleum
Corporation v. New Mexico, 490 U.S. 163 (1989); Brendale v. Confederated Tribes and Bands of the
Yakima Indian Nation, 109 S. Ct. 2994 (1989); and County of Yakima v. Confederated Tribes and Bands of
the Yakima Indian Nation, 112 S. Ct. 683 (1992).
See, for example, Bowen v. Roy, 476 U.S. 693 (1986), Lyng v. Northwest Indian Cemetery Protective
Association, 485 U.S. 439 (1988); U.S. v. Means, 858 F.2d 404 (8* Cir., 1988); and Employment Division
V. Smith, 494 U.S. 872 (1990).
P.L. 100-472, 102 Stat. 2285.
Under Title I, tribes must receive permission to reallocate funds or alter the design of established
programs.
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the Office of Self-Governance within the DOI in 1991 to provide additional technical
guidance and smooth over some of the tensions between the tribes and the BIA.
Another major legal change, the impact of which is still being hotly debated, was
the enactment of 1988 Indian Gambling Regulatory Act (IGRA).'^' Bringing gaming
revenue into reservation economies has been hailed as a boon for tribal well-being and a
positive step toward self-determination by some and touted as a bane by others.'^^
Existing community services, such as health care quality and access, can be improved
and needed ones created with gaming money."^^ The establishment of formal business
operations would also contribute to internal capacity building. As the tribal government
and individual tribal members gain experience, they will increase their managerial and
professional competence, strengthening abilities to assert local sovereignty and negotiate
with outside interests. Success in gaming enterprises can also enhance tribal political
clout through campaign contributions and job creation.'''^ However, gambling venues are
not always the answer to building economies and strengthening sovereignty. As Cornell

25 U.S.C.A. §§ 2701 -2721. This Act is the extension of a legal battle waged before the Supreme Court
{California v. Cabazon Band of Mission Indians, 480 U.S. 202, 107 S.Ct. 1083 (1987)). The Act stems
from the findings in Cabazon, reading; "Indian tribes have the excusive right to regulate gaming activity on
Indian lands if the gaming activity is not specifically prohibited by Federal law and is conducted within a
State which does not, as a matter of criminal law and public policy, prohibit such gaming activity" (§
2701(5)). For a detailed discussion of IGRA, see Getches, et al. (1993).
For a more detailed discussion about Indian gaming and its impacts, see Anders (1996a, 1996), Cordeiro
(1992), Pommersheim (1995).
In 1993 the estimated revenue generated by tribal gaming enterprises was over one billion dollars
(Pommersheim, 1995, 181).
Those in favor of gaming also pointed out that revenues contribute to the surrounding areas by creating
new jobs and providing business to local and regional vendors. Casinos attract tourist flow into the area,
leading to infrastructure development on the reservations and investment diversification into related
industries, such as hotels, restaurants, golf courses, etc. Profitable casinos have benefits at the state and
federal levels, in the form of state income and sales taxes and reduced dependence on transfer payments
from programs such as welfare and Aid to Families with Dependent Children (AFDC).
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and Kalt (1992) point out, any successful economic venture (skiing, timber,
manufacturing, etc.) will contribute to these factors as well.
There are two sides to every debate. While gaming operations may have benefits,
there are negative consequences as well. Anders (1996a and b) enumerates some of
these. First, the massive influx of cash can outstrip tribal management abilities, leading
to an increase in non-Native management. This would inhibit the capacity building
factors discussed earlier. Second, gaming may undermine the integrity of some Native
American cultures and increase schisms between groups within the communities rather
than fostering unity.Pommersheim (1995) notes that the tribes that have the most
economically successful gaming enterprises are smaller tribes, like the Mashantucket
Pequot and the Shakopee Mdewekantan in Minnesota, and ones that have recently
received federal recognition. Gaming critics are concerned that tribal organizations are
seeking federal recognition in order to establish casinos and generate revenue rather than
to establish themselves as a cultural group. Third, as more tribes try to emulate the
economic successes of early risers, increased competition for market shares will lead to
market saturation resulting in lower profit margins and operation failures. Finally, it
should be noted that per capita distribution of funds from gambling do not necessarily
have positive long-term impacts in community development. Instead, they can lead to an
increase in unsustainable consumption.

These types of concerns have prompted several tribes, including the Hopi, to refuse to enter into gaming
compacts with the state. Many Hopi feel that gaming would be too disruptive to their cultural and spiritual
traditions. They have opted to focus on other avenues of economic development including building a
cultural center with a hotel and restaurant.
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The experiences of the Tohono O'odham Nation present such a cautionary tale.
All members were given a one-time disbursement of $2000 from the initial profits of
their Desert Diamond Casino. This was well known to the general public in the
surrounding areas. Everyone from automobile to electronics dealers targeted "special
offers" at the reservation communities. Flush with money and unaware of how local,
state, and federal laws would impact them, many used the money quickly on down
payments for vehicles and consumer goods. What most did not understand was that the
influx of "income" made them ineligible for state and federal transfer payments. Once
off welfare roles, it takes up to three months to be reinstated. In addition, tribal members
were liable for income taxes on the disbursement. Many were caught off guard, resulting
in repossessions and a decline in household economic situations. This is evident from the
dramatic increase in probate cases filed and heard in the tribal courts at that time.
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CONCLUSION
"...outside federal courts non-Indians have consistently ignored and
violated both tribal sovereignty and the Nation's obligation as trustee for
the tribes. Indians, on the other hand, have been and still are as conscious
of the trust relationship as non-Indians are of the Constitution.""^^
The contraction and expansion of tribal sovereign powers characterizes the entire
social, political, and legal history of the United States. Various solutions to the "Indian
problem" have been tried over the years, ranging from separation to assimilation. They
have all proved to be failures. True self-government and the ability to exercise sovereign
rights are the missing elements.
Despite the destructive goals of federal policy, some tribes have successfully
worked within the legal construct of sovereignty and taken greater control over issues
affecting their cultural and political survival. Economic development opportunities have
provided them with the resources needed to reclaim and reaffirm cultural practices that
are strengthening them as a people and balancing the structtire of power relationships
with the federal government. Presidential change from the conservative Reagan/Bush era
to the liberal Clinton administration also provided programmatic opportunities to gain a
stronger foothold in American political and economic arenas.
By contextualizing these shifts, I have demonstrated the complexities of
sovereignty. The often contradictory and confusing array of case law and public policy is
the result of broader socioeconomic factors and the needs of specific interest groups.
Much of federal Indian policy has been driven by the desire for Native lands and

McLaughlin, Robert. September 1976. "Who owns the Land? A Native American Challenge." Juris
Doctor. 17-25, p. 19.
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resources. To gain access to these, the federal government has attempted to alter the
power structure of its relationship to Native peoples. This is clear from the
transformative goals of the assimilation, relocation, termination, and even the selfdetermination policies. Though often couched in a language of philanthropy and
benevolence, the fundamental objectives have remained the same: the elimination of
federal fiscal responsibilities to Native Americans and control over their resources. As
shown in Figure 3 (Chapter 2), the two pathways that influence opportunities for policy
advocacy also shape the choices available to the tribes. Each tribe's history of
interactions with the federal government and the impact of their changing legal status
profoundly affect how they weigh the benefits and risks of their own policy initiatives.
This must be kept in mind while evaluating the empirical findings regarding choices
about levels of health care management.
Now that the contextual portion of the model (Figure 3, Chapter 2) has been laid
out, the focus will shift to empirical tests. The data analysis in Part III cuts through
another layer of complexity by identifying factors that have been influential in enabling
some tribes to more fully participate in the exercise of their sovereign rights. Chapter 5
describes the methodological processes behind this analysis. The selection criteria for the
tribes included in the study, a description of the data sources, and the theoretical
justifications for the individual variables included in analysis are presented, setting the
stage for the empirical findings in Chapters 6 and 7.

PART III: EMPIRICAL COMPONENTS
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CHAPTER 5: METHODOLOGY

INTRODUCTION
"What a long, strange trip it's been."'
To test the model of indigenous agency described in Chapter 2 (Figure 3),
advanced statistical analysis is necessary. As discussed below, each of the underlying
theoretical frameworks that feed into "sensitivity to external pressures" is too complex to
be captured by a single variable. This requires a range of variables be compiled for a
large number of tribes. This is not an easy task. Good, reliable data on tribes is limited.
Historically, given the remoteness of some reservations, neither incentive nor finances
were available to ensure high quality, accurate data. Data were often only compiled for
the twenty-five largest tribes (Trosper, 1996). With the marked differences in resources
and culture, it is difficult to extrapolate findings to smaller tribes.
Obtaining government documentation proved to be especially difficult, as
government offices often purge paperwork between administrations rather than archiving
them. Gathering information on tribal participation in government programs in the 1960s
and early 1970s (even the 1980s) proved to be a Herculean task. In Native American
literature, the GEO/CAP programs (discussed below) have been heavily touted as the
turning point for the self-determination process and for the reaffirmation of sovereignty.
However, support has always been anecdotal. As no one actually tested the statistical
significance of participation, it is important to include it in this study.

' Hunter, Garcia, Lesh, and Weir. 1970. "Truckin," American Beauty. Ice 9 Pub. Co. - ASCAP.
^ This borrows from Kardam's (1993) work. These include broad socio-economic forces that are outside of
tribal control, such as economic fluctuations, political turnover, legal changes, etc. See Chapter 2.
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Pieces of the OEO/CAP program have been housed in a number of agencies over
the years. Some no longer exist. An exhaustive search was made for material or raw
data from the program. While some raw data do exit, only an incomplete codebook is
available to interpret it. Over a year was spent searching for background documentation
to break the codes. Unfortunately, there were more dead ends than fruitful leads.
Program archives in Tempe, Arizona and in Washington, D.C. provided names of former
program administrators, but many have passed away.^ When possible, remaining family
was contacted. In several instances, I was allowed to rummage through boxes of
documents stuck in corners of basements or attics. This provided a number of "losf
documents to fill in knowledge gaps about tribal participation in OEO/CAP.
Similar experiences were had while trying to fmd materials from other
government programs, especially the Self-Determination Act. As noted above,
contracting became a viable option for tribes with its passage in 1975. An important
element of this study would have been to code the armual number of contracts and the
areas those contracts applied to. As with OEO/CAP, most documents and memos from
those time periods were purged. Despite the amount of money involved, neither the
Office of Self-Governance (OSG) nor the BIA kept detailed records. It wasn't until the
Act was amended in 1988'' that written reports were required. These reports vary greatly
in detail from year to year. They also concentrate on aggregated budget line items rather
than listing budgetary outlays by specific contracts. There has never been a requirement

^ Efforts were also made to contact participating tribal leaders with similar results.
" Section 106 (c) of Pub. L. 100-472.
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to report the number or types of contracts held by individual tribes. As a result, not even
the BIA has these figures.
Despite the problems, Native nations provide strong advantages over crossnational comparisons of indigenous groups. Identification of influencing factors is more
likely because the nations are embedded within the same dominant economic and
political systems. In addition, tribal data has usually been collected by the same agency.
This limits the amount and types of bias that can influence the data and the conclusions
drawn from it.^
In this chapter, the selection criterion for the tribes in the sample is presented,
followed by the rationale for the dependent variable. Methods of data analysis and the
variables used to measure the underlying theoretical constructs are discussed. The
empirical hypotheses used to test the model, which are derived from the general
hypotheses generated in Chapter 2, are presented. Finally, the chapter closes with the
potential limitations of the data.

^ It should be noted that as tribal sovereignty is increasing, participation in these larger data gathering
processes is declining, reducing the amount of information available. Tribes are also taking over the
responsibility for collecting and presenting their own data, which is reintroducing greater opportunities for
bias and other forms of error between tribes. This will not have a significant impact on this study, as the
data have a cut-off date of 1997.

140

SELECTION CRITERIA
Given the difficulties in gathering accurate data, tribes were not chosen randomly.
A purposive sample was constructed based on an enrolled population of 700 or greater
(Cornell and Kalt, 1992, 1995) for whom economic performance and plausible
explanatory variables were available. This resulted in a total sample size of 104 tribes.
For the statistical analysis this sample is further broken out by tribal IHS ambulatory care
provision status.^ There are 52 direct service tribes, 31 contracting tribes, and 21
compacting tribes in the sample.
n

Because of comparability issues, tribes from Oklahoma and Alaska are excluded.
The vast majority of tribes in these states lack a defined "reservation" (restricted land
base combined with federal government administration) comparable to the other tribes in
the sample. In Oklahoma, the entire state was initially designated as "Indian Country."
The only established reservation is for the Osage Nation. Tribal units can't be measured
separately because a) multiple tribes were forced together in the same area, but remained
culturally distinct; b) since there is no designated reservation area, the tribal
"headquarters" are listed as towns. Therefore, census data list statistics based on county
or town for these areas, mixing in people from other tribes and non-Natives.
In Alaska, government data refer to individual Native Villages rather than tribes
or reservations.^ The Alaska Native Claims Settlement Act (ANCSA)'" divided Alaska

^ This is defined below.
^ For studies that have separated out Oklahoma and Alaska as special cases in federal Indian law, see
Cohen, 1982; Getches, et al., 1993; Prucha, 1984; Anders, 1989; Hoxie, 1984; and Thompson, 1999/2000.
® See Appendix C for more details.
' The only established reservation is Metlakatla.
'"43 U.S.C. § 1601 etseq. (1971).
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Natives into holding corporations based on geography rather than ethnic group. No other
nation has experienced this. Therefore, the Alaska Native groups are not comparable to
those in the lower states and are excluded from the analysis.''
Tribes with recent or without federal recognition status are also eliminated from
the sample. They have not had comparable experiences with the government
bureaucracy as "controlled communities" nor have they had legal access to the same
resources as federally recognized tribes, including IHS services. As a result, they were
not impacted in the same way by changes to federal law or policy, making their
experiences as nations remarkably different from those in the sample. Finally, terminated
tribes are also dropped, as their interactions and experiences with the federal government
and the larger economic structure differ from other tribes.

" See Appendix C for more details.
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HEALTH CARE AS THE DEPENDENT VARIABLE
"Health levels are linked to the social, political and economic forces
present at any historical moment."'^
The purpose of this study is to identify factors that predict the likelihood of
enacting greater degrees of tribal sovereignty through policy advocacy. Taking greater
control over functions previously performed by the State characterizes expressions of
inclination toward self-determination and sovereignty (Bennett, 1978; Clinton, 1981;
Gross, 1978). 13 Health care is an excellent measure of policy advocacy and response to
available opportunities. It is a core provision of most sovereign entities. In fact, among
advanced industrial democracies, only the United States and South Africa fail to provide
health insurance. According to Shkilnyk (1985),
"the health of any society or collectivity depends upon a series of vital
processes that allow individuals to grow, discover their identity, and learn
the skills and ways of knowing their people...Spree drinking and other
social pathologies become both symptoms and effects of cultural
devastation, powerlessness, and marginality and act to perpetuate these
conditions" (231-232).
Thus, without combating the wide range of social and physiological pathologies''^ that are
plaguing reservations around the country, tribal survival as a distinct cultural and political
unit is in jeopardy. Given its importance, because the administration of a health care
program represents a highly complex institutional undertaking, and because the need for
greater access to health care has been universally demonstrated among tribes,'^ the
degree of control exercised over the tribal health care system is used as a proxy
Campbell, 1989,1.
As discussed above, sovereignty is a legal construct that includes significantly reduced rights.
See Chapter 1.
See Campbell, 1989; Cunningham, 1996; Cunningham and Cornelius, 1995; Gallerito, 1979; National
Indian Health Board, 1998; Noren, et al., 1998; Rhoades et al., 1987; and Young, 1996.
13
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measurement for "inclination" to assert greater control over tribal decision-making and
resource control and a "disinclination" toward federal dependency.'^

The Advantage of Using Health Care Over Other Institutions
Nations have been slowly reclaiming control over other institutions besides health
care. However, health care management was chosen because it offers maximal coding
variation and there is reliable data to quantify the levels of control. Education is
important for survival and economic development, but national law prevents any group
from taking over complete administrative control. Education requirements are mandated
and overseen by the United States Department of Education (DOE). Tribes can create
school districts and exert some control over facilities management and curriculum
choices, but they are ultimately responsible to the DOE. Because this allows only limited
control, it carmot capture gradations in sovereign expression and these levels are difficult
to quantify.
Police forces, typically a control function performed by the State on behalf of its
own interests, is also a logical choice. However, creating a scale of control over
reservation police forces has the potential to introduce a great deal of bias. A
dichotomous variable would not sufficiently capture the wide variability between them.
They differ in the size of the force, professionalization and training requirements, and the
types of resources available to them (Pommersheim, 1995; Brakel, 1978; American
Indian Lawyer Training Program, 1982; Native American Tribal Court Profiles, 1984;

For the impact of community resources and development on overall health issues, see Cunningham and
Cornelius (1995), Fleming (1994), and Petoskey, Van Stelle, and De Jong. (1998).
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American Indian Law Center, Inc., 2000).'^ As no systematic inventory of tribal police
forces and their relevant needs has ever been performed by either a government agency or
a private researcher, the data are simply not available to rank tribes based on control over
that institution.
It is also difficult to accurately rank tribal police forces as a proxy measure for
sovereignty because of the number of intangible factors impacting the institution. While
the need for greater access to ambulatory and critical care facilities (Cunningham and
Cornelius, 1995; Noren and Kindig, 1998; Taylor, 1988; Young, 1996) and a reduction in
social and physiological pathologies (Petoskey et al., 1998; Fleming, 1994; Edwards et
al, 1995) on reservations are well documented, it is difficult to accurately capture and
quantify informal social control mechanisms.'^ Informal social control works through a
combination of religious beliefs, community structures, and kinship networks. Given the
fairly closed nature of the communities, everyone knows you and your business and feels
free to comment on it.'^ As a result, pressures to conform to certain expectations are
high, as is the impact of shaming and shurming. This helps reduce certain forms crime on
the reservation, eliminating the need for a larger police force.
Similar situations affect tribal court systems (see Newton, 1998). Some tribes
have not developed expansive or highly complex formal institutions because there is no
need for them (Pommersheim, 1995; O'Brien, 1989; American Indian Lawyer Training
This includes the most basic elements such as vehicles, communications tools, and holding facilities, as
well as access to certain forms of more sophisticated equipment. Tribal need for these items also varies
widely.
See Ellickson (1991) and Abel (1982) for discussions of the importance of informal social control and
dispute resolution.
19
Members of the Hopi Tribal Court call this "small village syndrome."
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Program, 1982; Native American Tribal Court Profiles, 1984; American Indian Law
Center, Inc., 2000; NAICJAI, 1974). Tribes in states operating under the authority of
Public Law 280 are not able to have judicial departments. This includes tribes in
Wisconsin and Minnesota (except for Red Lake).
There is also great variation in the forms of practiced law, making it difficult to
accurately quantify differences between tribes. Some tribes that operate westernized
courts simultaneously use alternative justice systems, such as the Navajo Peacemaker
Courts and the Mohegan Council of Elders (Newton, 1988). There are also numerous
informal dispute resolution mechanisms (Ellickson, 1991; Engel, 1993; Brakel, 1978;
Colson, 1974; Diamond, 1971; Nader and Todd, 1978; and Pommersheim, 1995).
Accurately tapping the proportions of codified tribal law and customary law is difficult
and could introduce multiple sources of bias. Cross-jurisdiction between tribal, state, and
federal levels also represents another problem using this institution as the primary
analytical category.
Good data are available for health care management. While record keeping by
government agencies has been spotty (Ericksen, 1996), IHS has kept excellent records.
This enabled the NIHB to conduct a comprehensive tribal health care survey in 1996.
Unlimited access to IHS's records enabled them to code tribes based on the types of
contracts and level of service provision. Their ratings are used for this study.
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Defining the Dependent Variable
Tribes are coded based on their IHS status for Fiscal Year 1997 (IHSSTAT),
because major amendments were made to the Self-Determination Act in 1998. These
fundamentally altered compacting abilities. Tribes are sorted into three categories based
on the NIHB's definitions (1998, pg. 11) to allow for a more sensitive level of analysis.

Compacting Tribes:

This represents the greatest degree of indigenous control. Every
tribe that has negotiated a Title III self-governance compact with
the IHS, regardless of types of services, is counted (ihsstat = 3, n =
21).

Contracting Tribes:

This represents a moderate degree of indigenous control. Tribes
that do not have a Title III compact with the IHS and that operate
at least one outpatient medical clinic through a Title I contract
under P.L. 93-638 are included (ihsstat = 2, n = 32).

IHS Direct Service:

This is the lowest level of indigenous control and includes tribes
that do not have a Title III compact with IHS and do not operate
any outpatient medical clinics. These tribes may operate other
health services under Title I, but these are not associated with
ambulatory care. They include social and behavioral programs,
such as outreach workers, alcohol and mental health services, and
community nursing. These tribes receive outpatient medical
services from an IHS-operated clinic or purchase them from the
private sector (ihsstat = 1, n = 52).
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METHODOLOGY
The data are analyzed using the STATA 6.0 analysis software. Multinomial
logistic regression (MLOGIT) assesses the effects of independent variables on the three
discrete levels of health care management. It is logical to presume that factors
infliiencing tribal decisions to move from direct service to contracting are different from
those that impact the move from contracting to compacting. Despite having an ordered
dependent variable, maximum-likelihood ordered logit estimation is not used. Ordered
logit models (OLOGIT) assume an underlying distribution, meaning that the same
coefficients work for all the independent variables. In other words, the model assumes
that there is no difference between levels 1 (direct) and 2 (contracting), levels 2 and 3
(compacting), and levels 1 and 3, and applies the same equation to each. Because of this,
comparisons between different pairs of levels caimot be made. Multinomial models do
not make this assumption. There are different equations and estimators, allowing a
comparison between all sets of pairs.
Due to case size sensitivity issues, especially since there are relatively few
compacting tribes, influences of certain independent variables may be masked. To
reinforce the findings of the multinomial logistic regression runs and to help identify
additional influences, all of the models are also run using maximum-likelihood logit
estimation (LOGIT). A dichotomous dependent variable has been created which
collapses the two higher levels of health care management. It is coded "1" if a tribe
switched from direct service to either contracting or compacting, "0" otherwise. The
results are only presented when case size masks important influences.
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THEORETICAL FRAMEWORKS
Three primary frameworks are derived from the model of indigenous agency
presented in Chapter 2 (Figure 3). The first is capacity building/institutional learning. It
focuses on external influences, incorporating the ideas of institutional isomorphism
(DiMaggio and Powell, 1991),^" bureaucratic influences, and organizational
environments. The second framework focuses on political/economic dimensions, testing
the empirical impact of resource dependency and accountability to other parties. These
first two frameworks are directly related to degree of independence. As discussed in
Chapter 2, the more independent an organization is, the less sensitive they are to external
pressures. Finally, cultural factors based on measures of internal cultural cohesiveness
and thickness of social ties are accounted for. Informal measures include blood quantum.
Native language retention, and population stability. Formal measures capture tribal
governance structures. These help gauge indigenous organizational strength, which also
affect sensitivity to external pressures. These frameworks are elaborated on below.

Capacity Building/Institutional Learning
As noted in Chapter 2, this framework emphasizes the influence of external
sociophysicial environments (White and Runge, 1995) on tribal organizational strategies
and structures. Both capacity building and isomorphic forces influence these, and, in
turn, affect acculturation and the flow of social relations between contending groups.

See also Meyer and Rowan (1991) and Morrill and McKee (1993).
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This is critical for increased organization autonomy, policy advocacy, and greater
sovereign expression.
The legitimization of institutional practices and isomorphism reduce uncertainty
and vulnerability to changes in administrative platforms, policy cycles, and economic
fluctuations. For tribes, part of this process includes expanding networks of resources
and building capacity to reduce their dependence on outside experts, thereby increasing
overall autonomy. Greater autonomy provides the opportunity to select from a wider
variety of options, improving the overall chances of success and reducing vulnerability.

Capacity Building
This is derived from the overall theoretical model presented above (Figure 3,
Chapter 2) and fits with the scholarly literature evaluating the relationship between the
BIA and the tribes.^^ It is believed by many that the BIA is responsible for controlling
and manipulating Native affairs in harmful ways. There are three primary explanations
for this. The first is based on Weberian domination/colonization arguments. The agency

Anders, 1981, 1980; Bailey, 1986; Barsh, 1994, 1988; Bee, 1992; Bennett, 1978; Brakel, 1978; Castile
and Bee, 1992; Castile and Kushner, 1981; Castile, 1998, 1974; Champagne, 1989, 1986; Chaudhuri, 1985;
Clark, 1999; Clinton, 1981; Deloria, 1985; Deloria and Lytle, 1986, 1984; Deloria and Wilkins, 1999;
Edwards, et al., 1994; Esber, 1992; Fixico, 1998, 1986; Goldberg-Ambrose, 1986; Gross, 1978; Hall, 1988,
1987; Harring, 1994; Harris, et al., 1995; Hart, 1995; Hoxie, 1984; Jorgensen, 1978; Krepps and Caves,
1994; Kniger and Etchart, 1994; Legters and Lyden, 1994; Lyons and Mohawk, 1992; Murray, 1992;
Nagel, et al. 1988; Nelson and Sheley, 1985; Newton, 1984; O'Brien, 1989, 1985; Ortiz, 1986; Ortiz, 1985;
Pommersheim, 1995; Prucha, 1984; Senese, 1991; Shattuck andNorgren, 1991; Smith, 2000, 1994; Snipp,
1988, 1986; Stuart, 1990; Stull, etal., 1986; Sutton, 1985; Trosper, 1996, 1995, 1994, 1988; Vinje, 1996,
1985; Ward and Snipp, 1996; White, 1983; and Wilkins, 1993.
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has been responsible for implementing programs that support shifting policy needs,
which were often disadvantageous for the tribes.
Second, the BIA, as part of a larger bureaucratic structure, reifies a certain
institutionalism and the development of specific forms of routine. This rigid structure is
imposed on Native nations in a top-down fashion, leaving little room for adaptation. It
often fails to match many of the traditional Native governance forms.

This increases

the professional and social distance between the nations and the agency that is supposed
to represent their interests, removing a sense of ownership in decisions affecting their
development and cultural survival.
Third, institutional self-preservation is often cited.^'^ The reservation process
created a dependant client population. The BIA's survival rests on the continued need for
their intervention on behalf of Native people. Their greatest leverage stems from a
virtual monopoly over crucial information. The agency makes itself essential by
shrouding administrative details in mystery (Foucault, 1979). The agency has positioned
itself as the information broker to Congress, making a new administrative structure too
risky and too expensive. Deloria and Wilkins (1999) believe that "[b]y stalling the
implementation of laws, writing the rules and regulations under which programs operate,
and manipulating budget items, the bureaucracy appears to have become a fourth
independent branch of government" (33).

22

Albrecht's (1982) examination of energy resource leases administered by the BIA supports this. He
finds a conflict of interest between executing a national energy policy based on resource exploitation and
development and acting as a trustee and manager of Native resources.
See Cornell and Kalt (1995, 1998) for a discussion of the importance of cultural match.
See Companion (1996) for a discussion of government agencies as interest groups.
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With the existence of their jobs threatened by Native success, there is little
incentive for Bureau personnel to put forth their best efforts. Krepps and Caves (1994)
observe positive gains in timber harvests and revenues when tribal members replace BIA
agents in key management and decision-making positions. Stull et al. (1986) find that
success stems from working around rather than through the local agency office.
The social and economic programming efforts that made up Johnson's "War on
Poverty" offered a means to loosen the BIA's strangle hold over the nations. Under Title
II of the Economic Opportunity Act of 1964 (EOA),^^ the Office of Economic
Opportunity's Community Action Programs (OEO/CAP) were established. These
programs are widely hailed as the precursor to the Self-Determination Act (refer to
Castile, 1998; Cohen, 1982; Levitan and Johnston, 1975). CAP was an opportunity to
"relearn" sovereignty. Joe (1986) states, "For the first time, tribes were allowed to have a
voice in developing and managing their own programs. The OEO program thus
indirectly rejuvenated the ideology of self-determination, as did the national civil rights
movement (4)." The literature indicates that tribes did this by increasing their confidence
and honing the internal capacity-building skills.^®
Grants awarded through this program provided many tribes with their first
opportunities to create and target programs to fit the needs of their specific populations

" Pub. L. No. 88-452, 78 Stat. 508. Titles I and II provide for education programs. Titles III, IV, and V
establish programs to enhance economic opportunities for farmers and small businessmen. Title VI
establishes the administrative framework for the Act and provides for the Volunteer Corps (VISTA).
See Castile and Bee, 1992; Castile, 1998; Chaudhuri, 1985; Cornell, 1988; Davidson and Levitan, 1968;
Deloria, 1985; Deloria and Lytle, 1984; Deloria and Wilkins, 1999; Esber, 1992; Fixico, 1998; Gross,
1978; Holder, 1967; Human Services Research, Inc., 1966; Jorgensen, 1978; Levitan, 1969; Levitan and
Hetrick, 1971; Levitan and Johnston, 1975; Letgers and Lyden, 1994; Nelson and Sheley, 1985; Ortiz,
1986; Robbins, 1992; Smith, 2000; Snipp, 1988; and, Trosper, 1996.
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(Greenstone and Peterson, 1973; Hough, 1967; Human Services Research, Inc., 1966;
Levitan, 1969; Levitan, 1964; Levitan and Hetrick, 1971; Davidson and Levitan, 1968).
OEO/CAP brought money onto the reservations and opened up political avenues between
nations and the federal government that were not mediated by the BIA. As discussed,
political resources are important for mobilization and capacity building; in general, the
greater the extent and variety of the resources, the greater the capacity of the group.
Given the support from scholarly literature and the documented negative
influence of the BIA on tribal autonomy, a testable hypothesis about the influence of
participation in the OEO/CAP programs can be developed.
Empirical Hypothesis 1: Tribes who participated in CAP programming
are more likely to have higher levels of control over their health care
systems because of increased capacity to advocate on their own behalf and
improved network ties, leading to a greater degree of independence from
BIA influence and less reliance on outside experts.
To test this hypothesis, raw data on program participation was gathered from the
National Archives. "Funded Program Account Master Files" contain, in coded format,
the identification number of the organization receiving the grant, the date of the
application for the grant, the date the grant was issued, the type of organization that
applied for the grant, the intended target population, and a host of other information.
Unfortunately, the data dictionary is limited and also encoded. Using interpersonal
memos, notes, reports and other documents, enough information was pieced together to
identify grants issued to tribes or tribal organizations. The National Archives provided
two additional files entitled "Grantee Organization Master Files." Grantees were
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identified by cross-referencing code numbers in both files and then verified by comparing
key variables across the files. Tribal participation (CAP_PART) was then coded.
Development, social movement, and political sociology literature indicates that
the types of programs also play an important role in capacity building. The wider variety
of programs participated in, the more ideas exposed to and the greater number of network
ties created. Ideally, training in an array of skill sets should also help the communities
reduce their dependence on outsiders and become more self-sufficient and autonomous in
the long run. Six types of programs were coded: conduct and administration, community
level mobilization, education, health, legal, and economic development. Conduct and
Administration (C & A), represented by the variable C_A_CAP is the program title used
by OEO. C & A programs were designed to administer other components, stimulate
interagency cooperation, and develop new programs. Participation is an indicator of
capacity building and interaction with non-BlA government agencies.
The second type of program is community level mobilization projects
(MOBCAP), which were designed to empower the populations by instilling community
pride and inspiring a sense of ownership in the participation process. Unlike the C & A
program, these could take a variety of forms. They were designed to mobilize the
population for the betterment of their community and/or rejuvenate cultural traditions.
Projects ranged from community beautification projects to establishing cultural centers.
The third category is educational programs. While adult education programs were
funded, the coding is inconsistent. Rather than risk bias, participation in the Head Start
program (HSCAP) is coded instead. Health care issues are also addressed (HLTHCAP).
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Behavioral health programs were funded, but, as with adult education, coding is not
consistent making it difficult to determine the exact nature of the program. To avoid
problems from miscoding, only tribes that had a provision for either comprehensive
health care or medical care are coded as "1." Legal (LAWCAP) programs include legal
aid provision or "legal services training, research, technical assistance and evaluation."
Finally, the grant is coded as an economic development program (ECONCAP) if that was
part of the title given to the program by OEO or if that was the specified intent of the
grant. A complete description of each variable is provided in Table D-1 in Appendix D.
Years spent in CAP (NUM_YRS) are also coded. It is logical to assume that
greater time spent in the program allows the components to become established, increases
the number of network ties, provides more management experience and a better
opportunity to correct for approaches that aren't working. This engenders a more
positive overall experience and encourages long-term sustainability.
It is important to also address timing of participation in the program. It is
reasonable to assume that a relationship exists between early CAP participation and later
willingness to take advantage of sovereignty opportunities. Early participants take the
greatest amount of risk and have the steepest learning curves. Those who enter the field
later benefit from the experience of the earlier tribes. They are able to avoid pitfalls and
have the option to pattern themselves after those perceived as successful.
Empirical Hypothesis 2: Tribes that enter the CAP programs early are
more likely to take risks in other areas. Thus, they are more likely to
switch to higher levels of health care management when the opportunity
presents itself.
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Five dichotomous variables are created to capture the timing of entry into CAP. Tribes
are grouped based on the first fiscal year a grant was funded, with the variable names
corresponding to the timing. Those who joined in 1965/1966 are EARLIEST, 1967/1968
are EARLY, 1969/1970 are MIDDLE, 1971/1972 are LATER, and 1973 or later are
LATEST.

Institutional Learning
This segment of the model highlights the role of organizational culture and
structure on social relations between contending groups. Organizational restructuring
was often imposed on the nations by government policies, including IRA. As discussed
in Chapter 4, IRA established the "tribe" as a centralized political unit for government
interaction. Participation in CAP may have shaped Native organizational forms.
Government agencies and other tribes provided examples of institutionally "legitimate"
organizational models. As part of the grant writing and administrative processes, the
tribes had to create accountability structures to manage the resources and interact with the
government agencies. The C & A components were specifically designed to help with
this process. It is reasonable to assume that there was pressure for the tribes to
restructure themselves to more closely resemble standard bureaucracies in order to
increase perceptions of legitimacy and maximize their access to resources.
Empirical Hypothesis 3: Tribes are more likely to restructure their
organizational forms to resemble other successful tribes and state sources
of funding upon which they are dependant (institutional isomorphism) in
order to reduce uncertainty and increase chances of survival.
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Restructoing has implications for sovereignty and policy advocacy. While a detailed
investigation of cultural match is beyond the scope of this work, variables that capture
isomorphic forces are included.
Factors that influence Native American institutional learning can fit into more
than one analytical category. It can be argued that coercive influences come from BIA
contract and accounting requirements, mimetic variables measure the extent to which
Native governance structures begin to resemble federal agency models, and normative
factors track the professionalization of branches of the tribal governments. Empirically,
these factors are strongly correlated and it is difficult to separate out quantifiable
variables that precisely measured each phenomenon. Fortunately, that is not the intent of
this study. Rather, it is important to get a sense of the influence of institutional learning
on independence, sensitivity to external pressures, and thus to policy advocacy and
response to opportunities.
Variables that examine tribal ability of repay loans granted through a BIA
program that ran from 1976 - 1986 are used. The time frame is important for the overall
argument. Most of CAP's components were phased out in 1975. At this point,
participating tribes should have had a good deal of exposure to contract requirements and
gained practical management and administrative experience. Based on an institutional
learning argument, it can be hypothesized that CAP and C & A participants are more
likely to take advantage of the subsidized loan program because of greater access to
information about the program through their network sources. With grant writing
experience and improved institutional capacity, these tribes should be more likely to
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apply for and receive a greater number of loans from the BIA (NUML0AN2,
NEVERBOR). If the capacity-building argument holds, these tribes should also be less
likely to have problems repaying those loans (BORNOPRB, PRBL0AN2,
PRBL0AN3)?^

Political Economics/Resource Dependency
Socio-economic and development literature indicate that dependence is related to
the extent of accountability to other actors. Native American development studies
support General Hypothesis 3 (presented in Chapter 2). Champagne (1989) finds that
when indigenous societies retain control over their own institutions and resources, there
are more possibilities for collective action and advocacy for change. Pommersheim
(1995) finds that tribal economic sovereignty has a direct bearing on political and legal
sovereignty (4) and Harvey (1996) contends that sovereignty and economic strength are
intertwined. Self-sufficiency is also the crux of Smith's (2000) plan for cultural survival.
While acknowledging that conflicts exist between cultural and economic activities, he
maintains that the benefits from economic independence can improve opportunities for
and interest in traditions, heritage, language and identity. From his standpoint, economic
development can maintain cultural integrity as long as the resources are developed within
the tribe's cultural context. Without embedding economic development in a solid
foundation of cultural identity, the end resvilt will be consumerism (7).
Based on these findings and drawing upon General Hypothesis 3, it can be argued
that the greater the degree of dependence on the state, the more insecure or unstable tribal
Complete variable descriptions are in Table D-2, Appendix D.
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funding sources are. This makes the tribes more vulnerable to factors that affect funding
levels. These include administration changes (presidential), shifts in the balance of
power in Congress, changes in the overall economic situations,^^ and changes in the laws
that expand or constrict avenues of access to resources. In the case of Native nations,
tribes that are more dependent on federal and BIA resources are also subjected to greater
pressure to support programs and agendas that are not necessarily in their best interest.
As Barsh and Henderson (1980) note,
"Tribes themselves have been forced to become the bureau's best
supporters... The agency has so much discretion in the allocation of funds,
authorization of tribal programs, and development of reservation
resources, that it can if it chooses hold up on any one of a number of
actions beneficial to a tribe until it agrees to pay a ransom in the form of
public support...unfortunately, many tribal leaders believe that dissolution
of the bureau will unavoidably lead to termination of the tribes...The
bureau is the best insurance against termination tribes have" (227).
From these findings, an empirical hypothesis can be formed:
Empirical Hypothesis 4: Tribes with greater institutional and financial
independence will be more inclined toward expressions of sovereignty and
more willing to take advantage of opportunities.
Dependence on/accountability to other actors (in this case, the State) for resources
is measured by several economic variables.^^ Both unemployment rates (ACTUE_95)
OA

and percent of the working population below the poverty line (PEMPOV97) are taken
into account. These measure the need for transfer payments, including welfare and
AFDC. The higher the rates of unemployment and working poor, the greater the
Tighter economies create greater restrictions on financial allocations to all social programs. Native
programs, especially health care (Morris, 1988), are often very hit hardest (Trosper, 1996; Castile, 1974)
A complete summary of the variables and the data sources can be found in Table D-3 in Appendix D.
Whenever possible data from 1997 is used to be consistent with the cut-off date for entering into IHS
contracts or compacts. Unfortunately, Census and other data are not collected on an annual basis. The
most recent data prior to 1997 is used in the analysis.
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dependence on transfer payments and, thus, non-reservation economic resources.
Another measure of dependence on the State is the proportion of reservation jobs that
provided for by federal funds (P_PUB97) as opposed to private sector jobs (P_PRI97).
The higher the proportion of federally sponsored jobs is, the greater the degree of
dependence on the federal budget, increasing vulnerability to policy fluctuations. Finally,
as a measure of potential financial independence, tribes have been coded based on
whether they operated a casino (CASIN096). A successful gaming enterprise can bring
in sufficient funds to counteract dependency.^' Besides providing jobs, gaming revenues
can shield the tribes from economic and administration changes, reducing their
vulnerability.^^
In addition to financial resources, human capital and natural resources provide
buffers against economic downturns and increase financial independence. Human
capital, especially education and skills, increases internal capacity by improving
management and administrative capabilities. This is important for developing and
attracting economic opportunities to the local economy (Cornell and Kalt, 1992). Two
education variables are included to account for this. The first is the percent of the Native
reservation population with a bachelor's degree (PERCOL89) and the second with high
school diplomas (PERHS_89).
Numerous studies find that traditional land bases are important for the continuity
of traditions and the cultural survival of indigenous populations (Cernea, 1985;

For a more detailed discussion of the pros and cons of gaming refer to Chapter 4.
Vinje (1996) finds that casinos provide an important source of revenue for economic recovery. While
this vi'as especially critical after the Reagan years, he tempers his findings by pointing out that it is too early
to tell what the long-term effects of casinos will be.
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Companion and Halmo, 1999; Companion et al., 1998a; Goldberg-Abrose, 1991).
Pommersheim (1995) and others (Deloria and Lytle, 1984; Sutton, 1985; Hart, 1995;
Barsh, 1988; Spicer, 1980; Castile and Bee, 1992; Castile and Kushner, 1981; Hoxie,
1984; Legters and Lyman, 1994; Newton, 1984; Shkilnyk, 1985; Richardson, 1991;
White, 1990; White, 1983) note that land is an important symbol of unity and tradition in
Native communities. They also highlight its economic role. Reservations differ in types
of natural resources available (forestry/lumber, mineral deposits, etc.), land base size, and
who controls that land. The federal government holds much of it in trust, historically
controlling the terms of mining and other natural resource leases. This is an obstacle to
development, according to Kruger and Etchart (1994). In addition to brokering leases
that were not necessarily in the best interests of the tribes, federal land control limits
tribal access to development capital. Because the lands are held in trust, they cannot be
borrowed against, leaving many nations with few sources of collateral for loans. The
allotment process also reduced the total base and contiguous land plots available for tribal
development. To account for these factors, three types of ownership are coded; the
percent of government owned acres (P_GOVACR), individually owned acres
(P_INDACR), and tribally owned acres (P_TRIACR). It can be surmised that the more
tribally owned acreage, the greater the potential for independence, while higher percents
of government owned land can be associated with a greater degree of dependence.
Finally, location is an important indicator of reliance. It is logical to predict that
more rural, isolated tribes have greater difficulty generating economic opportunities
(Irwin and Kasarda, 1994; Kruger and Echthart, 1994; Castile, 1974; Curmingham and
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Cornelius, 1995; Coates, 2000). The benefits of general economic up-turns are slower to
reach them, if at all (Irwin and Kasarda, 1994; Coates, 2000). Unemployment rates are
higher in more remote settlements (Coates, 2000). They are particularly vulnerable
because nearby towns are not large enough to provide sufficient employment
opportunities. Compounding the problem, lack of available transportation and poor
infrastructure make it difficult for much of the reservation community to take advantage
of these jobs when they are available. To account for this, I have coded tribal proximity
to larger metropolitan areas (NEAR) and the distance from that city (MDIS50).

Indigenous Organizational Strength (Internal Social Organization)
Values and cultural belief structures play a significant role in development and the
choices that groups make in pursuing their options. These factors contribute to the
overall strength of indigenous organizations and help to shape their internal structures.
There is both a formal and informal aspect. The formal pathway accounts for
sociopolitical measures such as type of government, the degree of separation of powers
between branches, the levels of autonomy within them, and their overall stability. The
informal pathways measure internal cultural cohesiveness and the thickness of social ties.
There is no simple measure that can capture the complexities involved in the factors that
enhance or destabilize cultural solidarity. For this study, data were collected for three
measures: density of ties within the community, frequency of social interaction, and
population stability. These are discussed below.
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Informal Social Organization: Internal Tribal Cohesion and Cultural Soliclarity^^
Krepps and Caves (1994) find that solidarity lends itself to better results with
tribal programs. Native American communities provide an excellent structure to
facilitate the solidarity needed to advance self-determination, the protection of rights, and
autonomy. Tribal members often share strong senses of collective identity and have well
established networks that can be activated to support policy innovation. This leads to the
development of the following empirical hypothesis:
Empirical Hypothesis 5: Tribes with greater degrees of internal tribal
cohesion and solidarity will be more inclined toward sovereign expression.
However, Esber (1992) warns that this is mediated by the presence of traditions. His
findings indicate that as levels of tradition increase, so does the difficulty in pursuing and
enacting self-determination because of potential conflicts with traditional world-views.
This can fracture the base of solidarity and increase intra-community factionalism.
There is no direct way to measure a concept like "solidarity." Ideally, measuring
intra-tribal factionalism would be a good start. This is still problematic though. How
would an outsider identify and then quantify "factionalism?" As a general rule, most
groups are not exactly eager to air their dirty laundry to outsiders. This is especially true
of Native communities, who have been the subjects of constant scrutiny. Given these
constraints, the best way to measure this is by using component ideas that are comprised
of a number of variables. In this case, data that collectively measure the thickness of ties
and social networks, the frequency of social interaction, and population stability are used.
33

It is important to note that it is not the purpose of this study to measure aspects of culture or look at the
unique cultural mores in each tribe. Rather, the focus of this discussion is the creation of measures that
capture some degree of internal social cohesion in the tribes.
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The variables that make up these frameworks are summarized in Table D-4 in Appendix
D.

Thickness/ Strength of Ties
Theoretical support for this component comes from literature on ethnic
and cultural persistence in development (Spicer, 1962, 1980; Castile and Kushner,
1981; Halmo, 2001; Hertzberg, 1971; Cassese, 1995; Castile, 1974; Cernea, 1991;
Cernea and McDowell, 2000; Bade, 1997). These studies suggest that Native
language speaking ability and blood quantum requirements can be used to
measure cultural homogeny and internal tribal cohesion (the thickness of social
networks).^'^
Coates (2000) suggests that Native language use is a more sensitive indicator than
cultural practices. Culture is dynamic, a continual process of negotiation, manipulation,
cooptation, and conflict among contending social units (Spicer, 1971; Castile, 1974;
Halmo, 2001). The decline of some practices and the increasing prominence of others is
"a sign of vitality, not devastation" (Coates, 2000, 55). Thus, it difficult to define a
"traditional cultural practice." There are also access limitations. Many traditional
practices are associated with religious rites and ceremonies. It is often forbidden to
discuss these outside of the clan, making it hard to get an accurate count of the number of
activities engaged in per year or the social and cultural importance of these events.
Deloria and Lytle (1984) believe that Native language speaking abilities are the
key to cultural survival.
^''See also Powell and Smith-Doerr (1994) and Jorgensen (1997 and 2000).
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"Language is the first glue that links peoples together, and the major
emphasis in self-determination and ultimately in self-government should
be the preservation of language where it still exists and the cultivation of it
where it has eroded or fallen into disuse...It is and must be the substance
of self-determination" (251).
Native language use is also critical for the physical survival of the people. Cunningham
(1996) finds that it has a significant impact on use of health care services.
Since language creates a bond and maintains a bounded community and also
requires access to social networks for its continuation (Jorgensen, 1997 and 2000), it is an
indicator of the strength of social ties. The stronger the social ties, the greater the ability
to mobilize for collective action or policy advocacy (Cunningham, 1996). Based on these
arguments, the proportion of the tribal population that still speak their traditional
language is used as an indicator of cultural homogeny.
Using similar logic, tribal blood quantum requirements can also provide an
indicator of the strength of ties within the community (Jorgensen, 1997 and 2000).
Theoretically, higher blood quantum requirements are indicative of stronger social
cohesion and a smaller degree of community disruption. Lower blood quantum
requirements represent greater social and network disruption, as evidenced by exogamous
marriage patterns, possibly due to greater degrees of territorial occupation.
In order to increase the sophistication of the level of analysis, several language
variables have been included along with the blood quantum measurement (BLOODS).
The first is an isolation measure (PERTOTLI) derived from 1990 Census data. It is the
percent of Native American reservation residents who live in linguistically isolated
households. The higher the proportion of linguistically isolated households, the greater
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overall Native language retention and the stronger the social ties.^^ The next two
variables measure the percent of the reservation population who speak a Native language
at home. The first (NLANG18) accounts for historical influences by counting the adult
speakers. The second (NLANG517) is an indicator of community emphasis on language
retention, counting children and youth. The final two variables (LANCH_18 and
LACH_517) measure changes in language retention in the adult and youth populations
from the 1980 to 1990 Census. Overall reductions in the both populations indicate a loss
of social interaction and ties needed to maintain linguistic fluency. Similarly, increases,
especially in the youth populations may be an indicator of cultural rejuvenation and
language reclamation projects. It is surmised that populations actively developing and
funding programs intended to strengthen and preserve unique cultural elements are more
likely to pursue self-determination and take advantage of opportunities made available
through changes in the law.

Opportunities for Social Interaction
Communities are important for economic development. Trosper (1995) believes
that community creates obligations for behavioral norms and reinforces a connectedness
that is necessary for long-term sustainability. Most important to the process of
community building and maintenance is the day-to-day interactions between individuals,
which help to create a larger shared sense of conventional agency and mutual
understanding (Fiske, 1994). This increases social cohesion and reduces social distance.

For the purposes of this study, it is assumed that households cannot remain linguistically isolated if there
is low language retention in the community. Social and political forces alter language use patterns. Direct
communication is required to retain language use and indicates greater social density.
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The allotment policy was designed to break apart Native communities by
physically altering their structures. By selling parcels of land too non-Natives, the
government increased the social and physical distance between households, dismantled
the power of the local governments, and introduced outsiders who did not share similar
sets of cultural understandings. The changes in reservation composition were often rapid
and profound, affecting tribal cohesion and networks.^^ This can hinder political action
(Bayes, 1982; Calvo and Rosenstone, 1989; Garcia, 1982; Hackey, 1992; Hildyard et al.,
1998; Jackson, 1978; Kessler, 1990; Miller et al., 1981; Totti, 1987). If the current
reservation population is largely non-Native, service provision reforms may be more
difficult to pass. Given the different needs of each group, conflicts over political agendas
may increase social distance and reduce feelings of community.
Family units and community members are also physically separated, limiting the
strength of social ties. Cornell and Hartmann (1998) point out that residential
concentration of ethnic or racial populations can increase the salience of ethnic identity
(190). By the same logic, interspersing other groups may decrease the salience of Native
identity, hindering mobilization capabilities and making sovereignty opportunities more
difficult to capitalize on. To capture the extent of this dynamic, the variable SHARE2 is
created. This measures the percent of the reservation population that is Native. It can be
hypothesized that reservations with higher non-Native populations will have a decreased
sense of community, affecting policy advocacy and self-determination efforts.
36

Albrecht (1982) points out that periods of rapid change (industrialization, urbanization, economic
growth, and other wide scale demographic shifts) are accompanied by breakdown in primary group ties,
increased reliance on secondary groups, and decreased attachment to community (186). This affects all
areas of life and overwhehns the cultural institutions that normally help to adapt to change. The more rapid
the pace of the change, the greater is the negative impact on the overall quality of life.
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Tribes with larger non-Native population may also be at greater risk for losing
touch with their cultural history and traditions. This can lead to more atomistic interests,
both socially and economically. Efforts to rejuvenate cultural knowledge, increase its
transmission to younger tribal members, and to increase the sense of pride in the culture
may improve tribal cohesion and help to counteract some of the effects of allotment and
repression. To increase intra-tribal communications and opportunities for social
interaction, a number of tribes have founded tribal newspapers (TNEWSPAP) and
established cultural centers (TCULTCTR). These can increase exposure to cultural
information (Barsh and Henderson, 1980).

Population Stability
Population stability enhances connectivity by helping to maintain direct ties with
the community and kinship networks. Findings from both international development
literature (Blackburn and Holland, 1998; Blunt and Warren, 1996; Cernea, 1997; Cernea
and McDowell, 2000) and Native American literature (Castile and Kushner, 1981;
Castile, 1974; Spicer, 1980; Deloria, 1985; Fixico, 1986) support this. Albrecht (1982)
lists migration, especially out migration of young people, as a factor that inhibits
development on reservations. Not only is there a loss in human capital, but there are also
corresponding changes in primary network ties. Thus, the greater the migratory patterns,
the greater the disruption to social networks. To account for this, the variable
PCTALW80 provides the percent of Native reservation residents who have always lived
on the reservation. When combined with migration figures for the time periods
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immediately preceding the Self-Determination Act and immediately following it, this
illuminates population stability patterns.

Governance Form/Formal Tribal Structures
Krepps and Caves (1994) find that government structure is important for
motivating participants in economic development programs (see also Cornell, 1995;
Cornell and Kalt, 1997). Government structure includes not only the type of government
(executive, theocratic, parliamentary, Athenian), but also the degree of separation of
powers between the branches within that goverrmient. Reservation-wide elections create
more separation between the legislative and executive functions. Officers chosen by the
council are subject to pressure from them, while officers elected at large possess more
autonomy (National American Indian Court Judges Association, Inc. (NAICJAI), 1974,
26). Longer terms are also associated with greater autonomy. This leads to the following
empirical hypothesis:
Empirical Hypothesis 6: Government forms that increase the
independence of different offices and branches of government reduce the
opportunities for favoritism and corruption and increase the likelihood of
greater sovereign expression.
To test this, variables are included that account for government type and structure and the
degree of separation of powers. Each of these will be discussed below and a summary of
the independent variables can be found in Table D-5 in Appendix D.

Government Type
As noted, the structure of the government itself may allow the tribe to take
advantage of beneficial situations or inhibit maximization of such opportunities (Cornell
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and Kalt, 1997; Champagne, 1986; O'Brien, 1989). Tribes with strong chief executives
may be more likely to move on opportunities when they arise. Tribes that require
member consensus or passage by the majority of the legislature may not be able to agree
on policy directions or may lose out on opportunities because of the time consumed by
detailed debates. To account for possible differences between tribes, three government
forms were coded.^^ ATHENIAN indicates whether the goverrmient is a direct
democracy as opposed to a representative democracy. This usually indicates the presence
of an influential or powerful general council. EXEC is a strong executive government
with the chief executive popularly elected by tribal members. Finally, PARLIAMT
identifies a parliamentary form of government with the chief executive elected from
within or by the tribal council. Unfortunately, there is no way to gain access to the true
nature of the power structure, i.e., who holds veto power and how autonomous leaders
really are from the tribal council.
Any discussion of governance structures must also include influences on stability.
Findings from Stull et al. (1986) suggest that longer terms contribute to this, which makes
sense, given that continuous turnover is disruptive. Each new officer is subject to a
learning curve, including maneuvering through federal red tape. New internal and
external social and political network ties must be created. And, each new administration
brings its own agenda, requiring debate and planning. This takes time and can create
delays in advancing policy initiatives and can cost opportunities to take sovereign action.

All data in this section were collected and coded from the texts of tribal constitutions and their
amendments.
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In order to capture and control for some of these dynamics in the model, the
variables LDRTERM, LEGTERM, and STAGGER are included. LDRTERM identifies
the length of the chief executive's term, while LEGTERM provides the length of
legislative terms. To assess stability, STAGGER is added. This variable identifies
whether the legislators serve staggered terms. This offers some continuity between
elections, lessens the impact of the learning curve, and ideally makes the government
more effective. Without staggered terms, a completely new administration is introduced
with each election. This could be incredibly disruptive.

Separation of Powers: the Independence of the Judicial Branch
Strickland (1975) reminds us that cultural changes cannot be understood without
examining the law. Law provides a cultural lens that reflects, interprets, and
institutionalizes cultural mores and value systems. Pommersheim (1995) argues that
courts constitute the frontline tribal institution, as it most often confronts issues of selfdetermination and sovereignty. Given the importance of legal systems for cultural
reproduction and growth,the variables in this section are all linked to the judicial
branch. JUDI codes whether a tribal constitution provides for a formal judicial system.
The existence of an independent judiciary provides tribes with an additional
dispute resolution mechanism. Cornell and Kalt (1992) identify this as a necessary
condition for building a stable environment capable of attracting investors, reducing
perceptions of and opportunities for corruption, and promoting better chances of longerterm development success. To account for this, the existence of independent appellate
See Pommersheim (1995) and Goldberg-Ambrose (1994).
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courts (APP_84) is included. While a number of tribes have some provisions for appeal,
these often go before the tribal council or other members of the same judicial pool that
heard the initial case. This has a profound impact on perceptions of the courts'
impartiality and a negative impact on perceptions of the judicial system's legitimacy.
Where legitimacy is perceived as weak, confidence in the governance structure as a
whole is also jeopardized (Pommersheim, 1995). Combined with government form, this
may impact a tribe's ability to take advantage of opportunities to expand sovereignty.
Judicial appointments are also important for perceptions of fairness. If judges are
popularly elected, there is less of a chance for corruption or influence peddling by
powerful members of the tribal council (TRJBE_76, TRIBE_84). However, election to
the position by tribal council members may create situations of obligation and open up
opportunities for favoritism (TRIBC_76, TRJBC_84).^^ Changes in election process
between 1976 and 1984 are also coded.
Finally, Pommersheim (1995) brings up the issue of term lengths forjudges and
chief justices (JTERM_76, JTERM_84). Longer terms reduce the potential for
favoritism and corruption.'^'^ Chief justices who are in office for spans exceeding the
duration of the council that elected them feel less pressure to impart favors. Longer terms
also allow judges to accumulate more experience, providing greater familiarity with the
process and the office. This can increase perceptions of competence and confidence in

If there is a judicial branch and both TRJBE_84 and TRIBC_84 are coded "0," then the chief justice is
ag>pointed by the BIA.
Similar findings are reported by the NAICJAI (1974), who fmd that shorter terms are associated with
more insecurity and focus on reelection. There is also more pressure to please the tribal council.
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the system. A new code has been created for changes in term limits between 1976 and
1984. A summary of these variables can be found in Table D-5 in Appendix D.
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CONTROL VARIABLES
With any analysis, it is important to control for characteristics that might
influence the overall findings. Two key factors are controlled for: reservation population
size (POP_97) and BIA/geographic area. Tribal population sizes vary widely. It can be
argued that larger tribes have access to greater resources, while smaller tribes are
disadvantaged (Barsh and Henderson, 1980). Historically, Indian agents were placed on
the largest reservations to maintain control and maximize government funds. Currently,
tribes with larger populations have more agents assigned to them, whereas smaller tribes
share agents and other government personnel. Formulas that determined the allocation
the annual federal budget were based on size. They have not changed and are still being
used today. Larger tribes are also more likely to have bigger land bases that might
provide natural resources. However, it can also be argued that smaller tribes are better
able to use the resources they have because they aren't spread across as wide a base (the
Mashantucket Pequot are a prime example - see Harvey, 1996).
A consistent thread has been interwoven throughout all of the discussions is the
influence of the BIA on all aspects of Native life. As with other government agencies,
the BIA can be viewed as a self-interested player (Companion, 1996) seeking to establish
its own power domains and protect its resources. The BIA is divided into eleven area
agencies. The power of individual area offices depends on the amount of funding
provided and the character of the agents serving there. Since regional variations can have
a profound impact on resources for development and the agency can facilitate or hinder
sovereign exercises, it is important to control for these factors. However, too many
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empty cells would be created, compromising the ability to run statistical analyses. To
eliminate this problem, the BIA areas are collapsed into fewer categories based on the
geographic region they serve. GRTPLNS covers the Great Plains region and is
comprised of the Billings and Aberdeen offices. WEST includes Portland and
Sacramento. Navajo, Albuquerque, and Phoenix serve the southwest (SOUTHWST).
MIDWEST is served by Anadarko and Minneapolis. Finally, EASTERN accommodates
all tribes in the eastern United States. The Juneau area office is excluded because Alaska
Natives are not a part of the study.
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CAVEATS AND CONCLUSIONS
Ericksen (1996) reminds us that diverse histories and differing extents of cultural
identity maintenance can increase the difficulties in making generalizations across tribal
people. Part of the problem has to do with the slippery and changing nature of definitions
of membership. The problems accelerated after 1970 with the surge in self-identification
(Sandefur, 1996; Trosper, 1996; Nagel, 1995, 1982). "Official" data from goverrmient
sources is not immune to these problems, further limiting generalizability. Census data, a
major source of information on Native populations, are especially problematic. In the
1950s and 1960s, race was assigned by the subjective judgment of the census taker, based
on direct observation. Beginning in 1970, direct mail questioimaires were used and
categories expanded, making the data incomparable with previous reports. Respondents
were asked to classify themselves. While this was hailed as an improvement over the
previous method, it did not guarantee accuracy. Limited options forced people of
multiethnic backgrounds to chose one category at the expense of another. Ericksen
(1996) notes, "as people move from one place to another or as the economic or political
climate changes, self-identification may change as well" (118). As a consequence,
people may change their self-identification from one census to the next.
A number of studies have demonstrated contextual problems with selfidentification."^' When a particular identity is more salient to a situation it is emphasized.
Some scholars believe this explains a portion of the dramatic increase in the Native
American population count between 1970 and 1980 (72% increase). The American
See Passel (1976); Passel and Berman (1986); Harris (1994);Greene (1993); Nagel (1995); Ericksen
(1996).
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Indian Movement and other consciousness-raising social movements may have
contributed to increased ethnic pride and a desire to self-identify.
Some of these changes may also have occurred as the result of better data
collection methods. Prior to 1980, the Bureau of the Census had not fostered any
relationship with tribes to help ensure their participation. Often, entire tribes were not
counted. When they did participate, tallies were neither systematic nor complete. In
1990, the Bureau directed outreach programs and information to tribes to encourage their
awareness of and participation in the count. Despite these efforts, they still estimate a
12.2% undercount on reservation and trust lands and about 4.5% nationally. Since census
figures are used for many federal programs, these definitions have serious implications
for resources allocations as well as for trying to track changes across time.
Despite some of the limitations of the data, none of these are fatal to the analysis.
It is important to remember that the majority of the variables are used in concert with
others to create a better approximation of the concept being tested. In addition, Native
scholars have had to accept the fact that, while it is far from perfect, this is the best data
available. For these reasons, it is important to support the quantitative data with
anecdotal and qualitative evidence. This will help to reduce potentials for bias and
interpret the findings presented in the next chapters.
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CHAPTER 6: RESULTS

INTRODUCTION
Health care is critical for the long-term cultural survival of all indigenous groups.
As noted above, it is especially important for Native Americans. International
development and Native American literature suggests that one of the best ways to
improve overall health status is to increase local control over health care management.
This includes increasing discretionary power over program design and management
options. In this chapter, the empirical hypotheses regarding the likelihood of tribes
moving to higher levels of indigenous control are tested.
Unfortunately, tests of the full model (Figure 3, Chapter 2) and identification of
the overall influence of each of these frameworks cannot be completed. The sample size
limits the number of degrees of freedom available for the statistical models, reducing the
total number of variables that can be included in each run. Factor analysis, correlation
matrices, and measures of internal consistency (primarily Chronbach's alpha) were used
to create scales to capture the influence of each theoretical framework in a single
variable. These scales significantly reduce the explanatory power of the models when
compared to leaving the variables separate, so they were abandoned. Therefore, for the
purposes of this study, the theoretical frameworks that make up the overall model of
indigenous agency are treated as independent. The results for each one are presented and
discussed below.
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FINDINGS
Capacity Building/Institutional Learning
Hypothesis 1
This hypothesis is derived from a capacity building argument. The BIA has
played an active role in the Native disempowerment process by monitoring and actively
repressing traditional activities and mediating tribal interactions with federal
representatives (Krepps and Caves, 1994; Stull et al., 1986; see also Chapters 3 and 4 for
more details), thereby limiting the breadth and density of beneficial network ties.
Participation in capacity-building programs not mediated by the BIA, such as the
OEO/CAP programs, should have a significant positive impact on policy advocacy and
response to opportunities. Because these programs were designed to increase
management and administrative capabilities and establish links to other federal agencies,
participation should result in greater independence from the BIA, reduced reliance on
outside experts, and ideally make them more likely to have higher levels of control over
health care.
To test this hypothesis, data on CAP participation was coded. Approximately
87% of the tribes in this study had some form of CAP grant (see Table 6-1).^

' See Appendix E for a general description of non-CAP tribes.
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Table 6-1: Tribal Participation in OEO/CAP Programs by IHS Health Care
Management Status

IHS Status
1 = Direct

2 = Contract

3= Compact

Total

CAP Participation
No
Yes
3.00
49.00
5.77
94.23
21.43
54.44
7.00
24.00
77.42
22.58
50.00
26.67
4.00
17.00
19.05
80.95
28.57
18.89
90.00
14.00
13.46
86.54
100.00
100.00

Total
52.00
100.00
50.00
31.00
100.00
20.19
21.00
100.00
220.19
104.00
100.00
100.00

Fisher's exact = 0.044

Differences between health care management levels proved statistically significant
(p<0.05) using Fischer's exact,^ supporting the hypothesis that CAP participation impacts
ambulatory care management choices.
Initial exploratory analysis had surprising results. The empirical findings
disprove the anecdotal evidence cited in the literature, demonstrating CAP participants
are more likely to stay with IHS direct services than to switch to a higher level of control.
They also indicate that the total number of programs does not contribute to these
differences.^ As predicted in Chapter 5, the types of programs drive the effect. To
further unpack this relationship, a combination of LOGIT models, factor analyses, and
Chronbach's alpha were used to identify influential programs that should be included.
Neither the health nor law components significantly contribute to the overall explanatory
^ This procedure calculates the difference between observed and expected data. It works in the same way
as a chi-square test for independence. However, when the marginal is uneven or there are five cases or less
in one cell, chi-square may not give an accurate estimate of the true probability value. Therefore, in these
cases, Fisher's exact test is a better choice.
^ It should be noted, however, that tribes remaining with direct services have the smallest average number
of programs.
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power of the model. While some of this may be attributable to case effect (health only
has six cases, law has nine). Fisher's exact tests were used to verify the results. Health
program participants are not statistically different from those that aren't.
Law is a different story. The results of both the chi-square and Fisher's exact test
indicate that difference in tribal participation in the law programs is statistically
significant (p<0.05). However, there is not enough variation (no contracting tribes and
only one compacting tribe had any form of legal aid or other law program) and too few
cases to use with either MLOGIT or LOGIT models. Therefore, it was dropped from the
analysis. The results from the final model can be found in Table 6-2.^

'' Including the results for a comparison between compacting and contracting tribes in the table is
redundant, as it can be derived from the other two. In that model, the only variable that impacts the
likelihood of compacting over contracting is participation in the economic development program, as is
discussed below.
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Table 6-2: Multinomial Logistic Regression Estimates of CAP Impact on IHS
Health Care Management Status^
Variables

Conduct &
Administration
Economic
Development
Mobilization
Head Start
Number of Years
Earliest
Latest
Number of Loans
Number of
Problem Loans
Jurisdictional
Expansion
Juvenile System

Comparison of Contracting to
Direct Service Tribes
Model
Model
Model Model
1
2
3
4
-3.02"
-2.85'
-2.72'
-3.12'
(1.19)
(1.24)
(1.27)
(1.41)
2.82**
3.19***
3.50**
3.44**
(1.03)
(1.18)
(1.26)
(1.30)
0.95
1.11
1.07
0.70
(0.88)
(0.96)
(0.97)
(1.09)
-1.24
-0.87
0.17
-0.33
(0.92)
(1.24)
(1.41)
(1.60)
-0.08
0.08
0.11
(0.14)
(0.18)
(0.18)
-3.62'
-3.36"
(1.87)
(1.92)
-2.07
-2.27
(1.28)
(1.46)
0.05
(0.20)
-0.10
(0.39)
1.98*
(0.90)
0.40
(1.17)

Comparison of Compacting to Direct
Service Tribes
Model
Model 1 Model 2 Model 3
4
-1.59
-1.86
-1.43
-1.23
(1.21)
(1.31)
(1.08)
(1.15)
0.99
1.32
1.16
0.95
(1.14)
(1.20)
(1.11)
(1.07)
1.76
1.65
1.62
1.53
(1.19)
(1.06)
(1.09)
(0.99)
-1.69
-1.30
-1.93
-1.50
(1.18)
(1.23)
(1.39)
(0.90)
0.13
0.12
0.05
(0.17)
(0.18)
(0.14)
-1.95
-1.84
(1.58)
(1.60)
-2.47
-1.89
(1.36)
(-1.51)
0.21
(0.20)
-0.36
(0.43)
1.48
(0.97)
0.81
(1.19)

Control
1997 Population

-0.00
-0.00
-0.00
-0.00
-0.00
(0.00)
(0.00)
(0.00)
(0.00)
(0.00)
West
4.25***
4.27***
4.90*** 4.74*** 4.96***
(1.19)
(1.22)
(1.46)
(1.32)
(1.34)
Midwest
3.49***
3.47***
3.82*** 4.05*** 3.25*
(1.00)
(1.02)
(1.06)
(1.12)
(1.36)
Great Plains
0.85
0.83
0.45
0.90
1.54
(1.39)
(1.41)
(1.42)
(1.66)
(1.55)
Eastern
27.50*** 27.72
28.39
26.94
28.50
(2.02)
Constant
-2.84**
-2.75*
-2.99* -3.20*
-2.45*
(1.06)
(1.15)
(1.12)
(1.19) (1.34)
Observations
104
104
104
104
104
Chi Square^
81.77
82.71
88.59
81.77
96.12
Deg. of Freedom
18
20
24
32
18
Pseudo
0.382
0.386
0.413
0.449
0.382
*•** ' i _ ... J
p<0.001, p<0.01, p<0.05 (two tailed tests); p<0.05 (one tailed tests)

^ Standard error in parentheses.
^ Chi Squares for all models are significant at the p<0.001 level.

-0.00
(0.00)
5.06***
(1.50)
3.39
(1.39)
1.65
(1.68)
26.98
(2.12)
-3.37*
(1.44)
104
82.71
20
0.386

-0.00
(0.00)
5.60*'*
(1.56)
3.69**
(1.40)
1.44
(1.66)
27.45***
(2.13)
-3.09*
(1.42)
104
88.59
24
0.413

-0.00
(0.00)
5.38***
(1.61)
3.99**
(1.49)
1.66
(1.78)
27.37***
(2.25)
-3.48*
(1.50)
104
96.12
32
0.449
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As seen in Table 6-2, with all else being equal, tribes that participated in C & A
programs are significantly less likely to have jumped to contracting and more likely to
remain with IHS direct service provisions. Despite controlling for the number of years
spent in the program (Model 2) and the time of entry into the program (Model 3), C & A
participation still has a detrimental effect on moving away from BIA/IHS control. It does
not statistically affect the likelihood of moving from contracts to compacts.
Tribes that participated in economic development programs, however, were
significantly more likely to have moved away from IHS direct services and into
contracting (1

times more likely). As with C & A, this relationship remains statistically

significant in all three models. Interestingly, participation decreases the likelihood of
moving from contracting to compacting. This effect is significant (p<0.05) in both
Models 2 and 3.
Despite seeming counterintuitive, these results jibe with international
development and Native American literatures and fail to disprove the hypothesis. The
legislation describes C & A programs as training opportunities for participants, but in
reality memos, reports, and former participants characterize it as a highly formalized
program with rigid accountability structures,^ intrusive supervision, and bureaucratic
restrictions; more so then with other programs. Despite OEO/CAP's promise of local
control, C & A had a very top-down/imposed structure similar to that of the BIA. As
noted above, studies find that top-down programming does not work and is not
sustainable because it does not engage the community. This type of organizational

^ See also Levitan, 1969; Levitan and Hetrick, 1971; Levitan and Johnston, 1975.
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structure does not encourage autonomy or leave room for agency or self-governance. It
discourages what Nelson and Wright (1995) call the "power to" model. This is a
transformative model of power redistribution that focuses on developing capabilities and
knowledge in a collective way (8). Programs like C & A reinforce a "power
over'Vdominance model rather than promoting empowerment. This represents a
continuation of structural domination and may have inhibited capacity building.
Therefore, though not actively mediated by the BIA, C & A programs did not provide
opportunities for establishing and widening network ties nor for improving selfgovernance capacities.
The economic development programs, however, had "bottom-up"
implementation. The process was much more collaborative. Communities participated
in identifying problems that needed to be addressed and were involved in helping to
design programs that fit with their needs and cultures. Cultural match, as Cornell and
Kalt (1992) note, is an important contributing factor to successful economic development
projects. Engaging the community provides incentive for participation and local support.
This exposes a larger group to learning experiences thereby disseminating knowledge and
skills across a wider base.
The fact that participating tribes are statistically significantly less likely to
compact then contract may be a function of OEO as a whole. While the bottom-up
approach encourages the establishment of various economic development projects on the
reservations, Castile (1974) reminds us that OEO funding was intended as a catalyst not a
permanent means of support. Given the general lack of self-sufficiency on reservations at
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the time, he finds this to be highly problematic. Both he and Levitan and Johnston (1975)
are critical of these programs because they encouraged development programs without
providing necessary sustained funding. Longer-term economic losses and increased debt
load may have occurred when CAP was dismantled, especially if the ventures were not
yet stable enough to generate sufficient working capital to compensate for the loss of
federal contributions. As compacting is complex and resource intensive, this could
discourage tribes from seeking the highest level of control over health care management.
Neither participation in mobilization projects nor Head Start proved to be
statistically significant in these models, although compacting tribes were slightly more
likely to participate in mobilization projects then direct service tribes (29% versus 27%).
Exploratory LOGIT models do reveal a significant negative effect of Head Start
participation on higher levels of health care management. Direct service tribes had the
highest participation in Head Start programs (75%)), while compacting tribes had the
lowest (29%). Fisher's exact tests indicate these differences to be highly significant
(p<0.001). Head Start, like C & A, is a rigidly bureaucratic, top-down program. The
Perry pre-school model, the core of Head Start, is stringent. Participants are supposed to
meet higher space requirements, higher teacher/student ratios, and have age-specific
bathrooms. Rural and more impoverished areas are not provided with sufficient funds to
meet these requirements, so they cannot implement the programs properly. This has led
founder Edward Ziegler to publicly criticize the program, stating that it only results in
positive changes one-third of the time. Implementation problems, lack of demonstrated
improvements, and rigid imposed structures may negatively impact the likelihood of
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switching to higher levels of health care management, but it is not captured in the
MLOGIT models.

Hypothesis 2
This hypothesis accounts for the timing of response to opportunities, assuming
that tribes joining CAP earliest are more willing to take risks. Given greater time spent in
the program, they should have established a wider net of social and political ties, had
more time to fine-tune their programs, and gained greater management and selfgovemance experience, making them more likely to switch to higher levels of health care
management and less likely to remain with IHS direct services. Five dichotomous
variables based on the first fiscal year of grant funding capture this timing element.
Exploratory analyses similar to that described above were conducted to identify
potentially influential variables. Lack of variation necessitated dropping EARLY
(1967/1968) from the study. Fewer then 3% of CAP tribes started in this time frame and
all are compacting tribes. Models run with the first four years (1965 - 1968) collapsed
into one variable (EARLY2) proved to be statistically significant (p<0.05), but the
goodness of fit was worse that having EARLIEST in the model by itself. Similar
problems cropped up with MIDDLE (1969/1970) and LATER (1971/1972). Tribes in
this middle time frame make up slightly less than 3% of the sample. All three cases are
direct service tribes. The 1971/1972 timeframe had a few more cases (5), making up
slightly less than 5% of the sample. Fisher's exact tests prove that neither variable has a
statistically significant impact on health care management levels, thereby justifying their
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exclusion from the larger model. This decision is further validated by improvements in
overall goodness of fit.
The three middle categories were collapsed into one and descriptive analyses nin.
Fisher's exact indicates that there is no statistically significant impact on the likelihood of
contracting or compacting over being direct service. This was verified by a LOGIT
model. In addition, internal consistency improves with the elimination of the three
middle timing variables and CAP health and law programs; Chronbach's alpha jumps
from 0.6153 to 0.7859.
Including those who entered the program latest improves the overall fit of the
model. While not statistically significant (see Table 6-2), LOGIT models indicate that
small case size may be masking its effect (p<0.05 - one sided). The consistently negative
direction of effect suggests that these tribes did not have sufficient time to establish
network ties or hone management and self-governance capabilities. The results of the
MLOGIT runs can be found in Model 3 of Table 6-2 above.
The timing of CAP participation does have an impact. Those who participated
earliest in CAP are 58% less likely to contract than remain with IHS direct services. In
these models, timing has no statistical impact on the likelihood of compacting over
contracting.
Taken together these results fail to support Hypothesis 2. Being early risk takers
in the CAP program has the opposite impact of what was predicted. It is most likely that
those who entered the program earliest suffered from a combination of factors. First and
foremost, they were exposed to steeper learning curves, as agencies were working out
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how best to enact the legislation and launch the programs, leading to implementation and
funding delays and additional negotiations. Similar to interactions with the BIA, this
resulted in heightened frustration. It is also likely that increased exposure to the
structural restrictions of the C & A program reduced incentives to interact more with
government agencies.
The effect of the economic development program also contributes to the
explanation for this finding. As noted above, longer participation provides opportunity to
establish a greater number of economic development projects. As funding for these
projects disappeared with CAP's sudden termination, tribes were left holding the bag.
Those with more projects underway and in partial states of completion or implementation
were more vulnerable to failure from the sudden loss of input capital. Having to finance
these ventures increased debt loads and resulted in the abandonment of many projects
(see White, 1990). This was more devastating for smaller tribes that are also natural
resource poor, as they had fewer options for economic recovery.

Hypothesis 3
This hypothesis addresses the impact of institutional learning. Some data come
from a BIA subsidized loan program that began in 1976, a year after most CAP
components were discontinued. The argument posits that CAP participants in general
and C & A participants specifically should be more likely to apply for and receive these
loans due to increased network ties and experience gained through CAP. These tribes
should be less likely to default on loan repayments.
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The other data code the extent to which tribes have adopted more westernized
court systems (a test of institutional learning and institutional isomorphism). Tribal
courts are an excellent proxy because of their centrality for cultural continuation and the
maintenance of customs. Data on exiting court structures and levels of formalization in
1976 and 1984 were coded.^ The dates fall within the same time frame as the loan
program, so CAP's influence can be captured and allow for a comparison of changes in a
critical institution.
The theories assert that greater interaction with government agencies increases
pressure to formalize Law and Order codes, codes of conduct, and court procedures and
to professionalize the justice systems to improve perceptions of legitimacy. This includes
increasing credentials and mandating the training of judges and representatives for the
defense. Variables indicating whether the court relies on written codes, a combination of
oral and written codes, or entirely oral should be included. Other measures of
specialization and formalization include whether tribal courts have established standing
to hear both civil and criminal cases and the creation of a separate juvenile justice system.
These data are analyzed two ways. First, the impact of CAP participation on
loans is examined. Second, the impact of CAP participation on changes in court
structures is tested. Finally, the impact of CAP participation, loans, and court
formalization on health care management status is presented.
The five loan variables were tested independently using LOGIT models. CAP
component programs and the timing of participation are also included. The results

^ These are the only two large-scale, comprehensive studies ever conducted of tribal court systems.
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indicate that CAP participation does not have a significant impact on obtaining or
defaulting on loans, regardless of the type of program. This fails to support the
institutional learning prediction. However, the LOGIT models and Fisher's exact tests
indicate that the timing of entrance into CAP is important. Those who participated
earliest are significantly more likely (p<0.05) to have borrowed funds and taken a larger
number of loans (p<0.05). This may be related to the need to provide continued support
for the economic development projects launched through CAP.
The impact of CAP participation on the formalization of tribal court systems was
tested next. Unfortunately, missing data eliminates a number of the variables. While the
two surveys provide excellent descriptive and anecdotal support for the institutional
learning predictions, consistent information was not gathered from every tribe, leaving
crucial information missing. An exhaustive search was made for this material.
Information from reports, constitutions. Law and Order codes, and ethnographies have
been included to supplement the two surveys. Despite these efforts, there is still too
much missing data for some variables to be used.^ As a result, the separation of powers
variables (whether judges and chief justices are popularly elected or appointed by the
tribal council) are eliminated from this study. Similar problems with the formalization
and professionalization variables led to their elimination as well.
The remaining variables account for tribal expansion of legal jurisdiction to hear
both civil and criminal cases and the establishment of a separate juvenile justice system.
Both represent higher levels of complexity and formalization of the overall court systems.

® Both surveys heavily studied Oklahoma tribes and a number of other tribes that are not in this study.
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As with the loan variables, CAP participation offers relatively little explanatory power
and none of the variables significantly impact the likelihood moving toward a more
western style court system. This also fails to support the institutional learning prediction.
Finally, the impact of participation in BIA loan programs and the formalization of
tribal court structures on the likelihood of switching to higher levels of health care
management is tested. A base MLOGIT model composed of the number of loans, the
number of problem loans,^*^ expansion in court jurisdiction, and the establishment of a
separate juvenile justice system indicate that there is an effect. All else being equal,
tribes that expanded their jurisdictional standing are more likely to contract than remain
with IHS direct services (p<0.05). One-tail tests indicate the same impact on the
likelihood of compacting over direct. The addition of CAP programs and timing
variables does not alter these findings."

The results are listed in Model 4 in Table 6-2

above.

Resource Dependency
Hypothesis 4
This hypothesis is derived from socio-economic and development literature. As
Barsh and Henderson (1980) note, poverty reduces the ability to collect and disseminate
information and effectively monitor the political process (233). Thus, tribes with greater

The use of these two variables eliminates collinearity problems. If the number of loans received from the
BIA and the number of problem loans both equal 0, this provides the same information as the "never
borrowed" variable. Similarly, if the number of loans received is greater than 0 and the number of problem
loans is 0, this provides the same mformation as the "borrowed no problem" and "problem loan" variables.
" It should be noted that the effect of C & A remains significant and negative and the effect of economic
development remains significant and positive.
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institutional and financial dependence on the State are more vulnerable to administration
changes, national economic downturns, congressional budgetary reallocations, and other
forces external to tribal control. Those with more independent resources are free to take
greater risks and are in better positions to take advantage of policy opportunities,
including increasing control over ambulatory care management.
To test this, tribal resources, including casino operations (independent source of
capital) and the percent of high school and college graduates (human capital), are
included in the models. Federal dependence is incorporated into the analysis through
poverty measures such as unemployment and percent of working poor. These increase
the need for federal transfer payments and other subsistence resources such as the Food
Distribution Program on Indian Reservations. Percent of publicly sponsored employment
on the reservation and the percent of total acreage controlled by the government are also
included.'^ Finally, reservation proximity to larger cities is added. This accounts for
opportunities for employment, alternative sources of health care, information availability
and access, and opportunities for business partnerships. Exploratory analyses reveal that
the estimated distances to a metropolitan city of 50,000+ (MDIS50) provides a worse fit.
Therefore, the NEAR variable (whether a tribe is within 50 miles of a 50,000+ metro
area) is used instead.
Four models were run to test improvements in overall explanatory power. The
first includes only the proximity variable and the controls. The second adds poverty

Exploratory analyses indicate that the model's goodness of fit and the McFadden
(another measure of
fit also known as the Pseudo R^) improve when government-controlled acreage is used instead of tribally
controlled acreage.

192

measures, the third the federal dependency variables, and the final model includes
financial and human capital. The results are in Table 6-3 below. As shown, there are
statistically significant differences in the likelihood of contracting over remaining with
direct services and the likelihood of compacting over contracting. None of the variables
impact the likelihood of compacting over direct service, so these comparisons are not
included in the table.
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Table 6-3: Multinomial Logistic Regression Estimates of the Impact of Resource
Dependency on Health Care Management Status^^

Variables

Comparison of Contracting to Direct
Service Tribes
Model 1 Model 2 Model 3
Model
4

Location
Within 50 Miles
1.58"
of a 50,000+
(0.66)
City
Federal Dependence
Unemployment,
1995
% Working
Poor, 1995
% Public Sector
Employed
% Government
Controlled Acres
Tribal Resources
Casino, 1996

1.84'
(0.79)

1.68'
(0.81)

2.48'
(1.02)

-1.62
(2.18)
2.21
(1.48)

-1.58
(2.49)
1.93
(1.51)
-2.38
(3.93)
-153.8
(173.4)

-2.82
(2.86)
2.62
(1.72)
-4.06
(4.12)
-166.6
(180.0)

Comparison of Compacting to
Contracting Tribes
Model Model 2 Model 3 Model 4
1
-0.91
(0.80)

-1.25
(0.86)

-1.27
(0.94)

-2.52'
(1.25)

3.45
(2.34)
0.10
(1.66)

4.76
(2.67)
0.88
(1.84)
10.30'
(4.54)
97.80
(172.1)

7.01
(3.45)
0.21
(1.92)
13.37"
(5.19)
94.16
(182.0)

-0.00
(0.00)
0.48
(1.39)
-0.79
(1.39)
0.28
(1.98)
1.92
(1.93)
-0.73
(1.50)
79
55.24
16
0.357

-0.00
(0.00)
0.98
(1.52)
-0.66
(1.48)
0.55
(2.07)
2.40
(2.26)
-3.69
(2.14)
79
64.91
20
0.419

-0.00
(0.00)
1.93
(1.76)
-0.76
(1.64)
1.36
(2.28)
3.03
(2.46)
4.49
(4.41)
79
71.71
26
0.464

1.36
(1.14)
0.15

% College

(0.20)
% High School
Control
1997 Population

-0.00
(0.00)
West
2.76**
(1.01)
Midwest
3.36***
(0.95)
Great Plains
-0.37
(1.26)
Eastern
23.18***
(1.85)
Constant
-2.77***
(0.94)
Observations
79
Chi Square'"*
49.84
Deg. of Freedom 12
Pseudo
0.322
p<0.001, p<0.01, p<0.05

0.07
(0.05)
-0.00
(0.00)
3.01**
(1.12)
3.52***
(0.98)
-0.73
(1.43)
23.04***
(1.94)
-3.22**
(1.11)
79
55.24
16
0.357

-0.00
(0.00)
3.08**
(1.19)
3.50***
(0.98)
-0.72
(1.43)
23.89***
(2.26)
-2.52
(1.44)
79
64.91
20
0.419

-0.00
(0.00)
2.60*
(1.23)
3.01*
(1.18)
-1.93
(1.73)
23.21***
(2.46)
-7.78
(3.86)
79
71.71
26
0.464

Standard error in parentheses.
Chi Squares for all models are significant at the p<0.001 level.

-0.00
(0.00)
1.02
(1.30)
-0.58
(1.34)
0.83
(1.85)
1.39
(1.85)
-0.33
(1.35)
79
49.84
12
0.322
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All else being equal, closer proximity to a metropolitan area with a population of
50,000+ increases the likelihood of contracting over being direct service. Greater
distance increases the overall costs of health care (Cunningham and Cornelius, 1995;
Kunitz, 1996). Social isolation, distance to cities for shopping, lack of events for
families, lack of housing, inadequate schools combined with traveling distances to better
school systems, and out-dated facilities make it difficult for more geographically isolated
tribes to attract and keep medical personnel. Higher pay scales must be offered to
compensate for the detractions (Kunitz, 1996), leaving insufficient funds available to
provide adequate care to all tribal members. IHS has an advantage in this area, because
the federal government offers medical students a package deal, paying a significant
portion of medical school tuition in exchange for three years of service after graduation.
Concern that contract funding won't be sufficient to provide complete health services to
tribal members is cited as barrier to contracting by the Office of Inspector General (OIG)
(DHHS, 1996a).
BIA and IHS can actually do more with their budgetary allowances because they
have lower overheads then contracting tribes. Tribes, as noted elsewhere, incur
significant start-up and other indirect costs. This can increase tribal debt, providing a
strong disincentive to contract. Support for this interpretation can be found in a report by
the OIG (DHHS,1996b) which finds that qualified programs don't always receive
sufficient support to succeed. IHS's Indian Self-Determination Fund (ISDF) helps to
offset costs not covered by statutory reimbursement (computer hardware, long-distance
calls, postage, and training). However, NIHB (1997) finds that Congress has yet to
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approve sufficient funding for ISDF. Therefore, many tribes do not receive the amounts
they request.
Remaining with contracting leaves the onus on the BIA and IHS to recruit for
various administrative and health care positions, a time and resource intensive process.
This can be overwhelming for tribes with limited operating capital. This deficit is
exacerbated by the need to provide additional hiring incentives. Their survey finds an
average shortfall of $577,000 for contracting tribes compared to $84,500 for direct
service tribes. Government and BIA red tape have also led to serious delays in obtaining
the funds. Says one health service director, "If we were to contract, it would take three to
five years to get contract support dollars...the tribe does not have the operating capital to
wait that long."
In addition to the problems noted, increased distance from major metro areas can
be looked at as a measure of remoteness (Kruger and Echhart, 1994). It reduces access to
information and ability to participate in contracting meetings and get training (DHHS,
1996a). This also makes it difficult to form consortia with other tribes to contract for
shared services.
Closer proximity to a larger city reduces the overall likelihood of compacting
over contracting. It is logical, given the availability of alternative health care and
Medicare options in metropolitan areas, that tribes would not be as likely to take on the
additional responsibilities and expenses of compacting. In these cases, compacting
would result in a duplication of services and create urmecessary expenses. This
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consumes valuable financial and human resources that could be better focused
elsewhere.'^
It is surprising that the percent of Native reservation residents with college
degrees does not have a statistically significant impact on the likelihood of pursuing
higher levels of health care management. LOGIT models indicate that small case size
(4% of the entire sample) may help explain this. The percent with high school diplomas,
however, does have a significant negative impact on the likelihood of compacting over
contracting, the opposite of that predicted. Reviews of compacting and contracting
requirements offer an explanation for this effect. Stated simply, compacting is a complex
process and health care management is particularly difficult. Having a high school level
education is not adequate. Many tribes would like to compact in this area but simply
don't have the overall educational qualifications to tackle this type of venture (Kunitz,
1996; DHHS, 1996a; NIHB, 1997). The lack of both administrative staff and
management capabilities at local levels are barriers to increasing control over health care
management. This is the case on the Tohono O'Odham reservation. The tribe made the
decision not to compact because they felt that their population did not have enough
advanced degrees to effectively meet the challenge.'^
All else being equal, the results show that higher rates of unemployment increase
the likelihood of compacting over contracting, the opposite of what was predicted.
A number of the compacting tribes have opened their health care services to the surrounding
communities. This provides a large amount of additional revenue for the tribe. Metro area services provide
too much competition to attract that additional source, reducing the overall profitability of the venture.
This is beginning to change however. Now that their casino and resort ventures have turned over several
consecutive years of profit, the tribe is reconsidering compacting. They feel that they are in a better
financial position to educate reservation residents through scholarships and have begun to produce enough
advanced degrees to effectively manage a higher level of health care.
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Krepps and Caves (1994) suggest that current unemployment rates provide motivation for
the success of development opportunities. However, it is reasonable to assume, and
anecdotal evidence suggests, that this result is related to the difference between
contracting and compacting requirements. With compacting, tribes have complete
control over the design and implementation of their ambulatory care system. Thus, they
can set job descriptions and qualifications. This enables tribes to better tailor certain
positions to their resident labor pools, allowing them to create more reservation jobs and
keep a larger percentage of the federal funding in the local economy. This interpretation
is borne out by NIHB (1997), which finds that the number of tribal employees is higher
in tribally operated programs. The median number in direct service tribes is thirty-four,
thirty-eight in contracting, and eighty in compacting.
Health care contract positions must be advertised externally, widening the
competition pool for each job and limiting the chances that tribal members will get them.
Contracts also require detailed job descriptions with stricter qualifications. Request for
proposals (RFPs) must be submitted annually to a BIA contract officer who has complete
discretion over its approval. If they don't like the description or the qualifications, they
send the proposal back to be rewritten. This is especially true for health care contracts.
The BIA and IHS have maintained stringent requirements for health care management
positions,eliminating many tribal members from qualifying for consideration. This
provides a great deal of discretionary power to the area office.

It has been said repeatedly that these are usually more stringent then they apply to themselves and their
own programs.
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OIG (DHHS, 1996b) identified similar problems with the application review
process. The report states that review criteria were not consistently applied. There was
no assurance that the most qualified projects were actually selected for funding. Rather,
"strong personalities" influenced the approval process. Cunningham (1996) supports this
as well, noting that IHS funding is obtained through annual Congressional appropriation.
The distribution of resources is based on historical funding patterns rather than on need.
This can lead to the creation of fiefdoms, where agents jealously guard their resources
and power.
Last, the models reveal that tribes are statistically significantly more likely to
compact over contracting if there is a higher percentage of employment in the public
sector. It was predicted that reliance on federal funds should increase vulnerability to
broad economic and political changes and reduce the likelihood compacting. While this
finding fails to support the resource dependency argument as framed here, it does support
both the capacity-building and institutional learning positions. The more people who are
working in the public sector, the greater interaction they have with federal mandates and
institutional structures. A large part of public sector employment now comes from
contracting positions. Three years of contracting must be completed before a tribe can
compact. This allows the tribe to get established and adjust to contracting structures and
requirements. Tribes can try out different management styles and administrative
structures, reorganizing until they find one that is suitable and works for them. Through
contracting, they gain experience and reduce overhead costs, making it easier to switch to
compacting at a later time if they wish.

199

Indigenous Organizational Strength (Internal Social Organization)
Hypothesis 5
The last two empirical hypotheses are derived from theories that suggest that
indigenous organizational strength is an important factor in predicting sensitivity to
external pressures. Newton (1998) stresses that "Tribal cultures are in a process of
continual change, responding to pressures from various interest groups within tribes as
well as pressures from the outside world" (289). Strong organizations are less vulnerable
to changing political and economic tides. Internal social organization contributes to this
strength. This is comprised of informal and formal components. Hypothesis 5 relates to
the informal components and proposes that tribes with greater internal cohesion and
cultural solidarity will be more inclined toward sovereign expression and more likely to
take advantage of policy opportunities when they present themselves. Therefore, they are
more likely to move away from direct service to higher levels of control over health care
management. Hypothesis 6 is related to the formal components and is discussed below.
Preliminary analyses help to paint a picture of the differences between health care
management levels. They indicate that social and cultural isolation inhibits tribes from
obtaining the skills necessary to compact or contract. This supports the findings above
that suggest that geographical isolation has an impact on health care management levels.
On average, direct service tribes have the highest percentages of linguistically isolated
households and Native language speakers. They also have the lowest percent gains in
language reacquisition among youth between the 1980 and 1990 censuses, while
compacting tribes have the highest language reacquisition percentages among both youth
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and adults. Direct service tribes have the highest ratios of Native to non-Native people
living on the reservation and the highest percent of the population that had never left the
reservation. Early descriptive analyses indicate that differences in blood quantum
requirements between levels of health care management are statistically significant
(Fisher's exact, p<0.05). As predicted, direct service tribes average higher/more
18
restrictive blood quantum requirements, while compacting tribes have the least.

Jorgensen (1997 and 2000) interacts blood quantum requirements and Native language speaking ability
to get a stronger proxy measure of a society's stock of social resources (trust and reciprocity, shared values,
and the effectiveness of interaction and communications within Native communities) (2000, 111). She
finds this interaction be statistically significant, indicating that these are effective proxies for cultural
solidarity and for predicting the likelihood of increasing revenue from tribal forestry enterprises. Given her
results, models were constructed that statistically interacted several variables with blood quantum.
MLOGIT and LOGIT models interacted blood and adult Native language speakers, blood and youth Native
language speakers, blood and percent linguistically isolated, and blood with cultural centers. When the
control variables were added in, none of these interactions were significant nor did their inclusion improve
the fit of the model. Thus, they were dropped from the analysis.
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Table 6-4: Multinomial Logistic Regression Estimates of the Impact of Internal
Cohesion and Cultural Solidarity on Health Care Management Status^^
Variables

Contract vs. Direct

Compact vs.
Direct^"
Model 1
Model 2

Model 1 i Model 2
Thickness/Density of Ties
Blood Quantum
5.92
9.90"
15.42*
21.11'
(4.25)
(4.97)
(9.02)
(6.75)
% Linguistically
-22.51
-26.18
-190.8'
-261.29'
Isolated Households
(16.92)
(16.85)
(89.20)
(121.58)
% Native Speakers 18+
17.44
-3.63
-4.94
9.37
(3.97)
(4.29)
(9.38)
(13.70)
% Native Speakers 5 5.56
7.01
5.24
2.28
(5.28)
(9.44)
(11.76)
(5.82)
17
Increase in Speakers
0.29
-3.69
-0.07
-2.46
18+
(2.78)
(0.90)
(1.03)
(1.80)
Increase in Speakers 5 - -0.22
7.56^
-0.19
4.41""
17
(0.97)
(1.03)
(2.29)
(3.88)
% Never Moved
-4.69'"
0.19
0.72
-7.58*
(6.54)
(2.52)
(3.43)
(4.64)
Social Interaction and Information Flow
Reservation % Native
2.96"
-2.36
(2.73)
(1.62)
Tribal Cultural Center
-1.77
0.24
(1.42)
(1.03)
Tribal Newspaper
0.54
2.83
(0.99)
(2.12)
Controls
1997 Population
0.00
0.00
-0.00
-0.00
(0.00)
(0.00)
(0.00)
(0.00)
West
1.54
2.75
9.04'
6.33'
(1.30)
(1.65)
(2.80)
(4.20)
Midwest
1.30
1.62
4.88
2.56
(1.13)
(3.43)
(1.33)
(2.17)
Great Plains
-2.25
3.49
-3.14
1.26
(1.51)
(3.68)
(1.82)
(2.23)
Eastern
4.15
4.11
91.81
112.82
(0.00)
(0.00)
(0.00)
(0.00)
Constant
1.12
-0.10
-8.52
-13.69
(1.95)
(7.32)
(2.32)
(4.53)
Observations
80
80
80
80
Chi Square^'
74.34
84.30
84.30
74.34
Deg. of Freedom
24
30
30
24
Pseudo
0.4702
0.5332
0.5332
0.4702
p<0.001, p<0.01, p<0.05 (two tailed tests); p<0.05 (one tailed tests)

Compact vs. Contract
Model 1
9.50
(7.01)
-168.30"^
(89.25)
13.01
(9.72)
-0.31
(9.64)
-2.75
(1.72)
4.64*
(2.24)
4.88
(4.41)

Model 2
11.21
(8.94)
-235. ir
(121.41)
22.39
(13.87)
-4.73
(11.62)
-3.63
(2.74)
7.75*
(3.81)
3.30
(6.37)
-5.32"
(2.81)
2.01
(1.40)
2.29
(2.06)

-0.00
(0.00)
4.80
(2.73)
1.27
(2.15)
3.51
(2.51)
85.66
(0.00)
-9.64
(4.51)
80
74.34
24
0.4702

-0.00'
(0.00)
6.28
(4.04)
3.26
(3.34)
6.63
(3.77)
108.71
(0.00)
-13.59
(7.21)
80
84.30
30
0.5332

Standard error in parentheses.
Due to the number of statistically significant findings, all three sets of comparisons are included here and
in Table 6-5 to allow for easier reference.
Chi Squares for all models are significant at the p<0.001 level.
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Early exploratory models (MLOGIT and LOGIT) were run along with other
statistical tools to identify potentially influential variables and those that could be
eliminated. The results show that none of the variables that account for migration onto
the reservations are statistically significant. Separately and in combination, the variables
decrease the model fit and do not improve overall explanatory power, therefore they are
left out of the final analyses. Data in the table and from the exploratory analysis indicate
an improvement in explanatory power when variables that collectively measure
opportunities for social interaction are added to the thickness/density of ties variables,
even though they are not statistically significant by themselves. The results of the final
models can be found in Table 6-4 above.
The results show that, all else being equal, as the percentage of the population that
has never lived off of the reservation increases, the likelihood of contracting decreases.
This is the opposite of what was predicted, but it is logical when viewed through the lens
of the capacity-building and institutional learning arguments. Experience with the
dominant economic and socio-political structures increases as individuals move away
from relatively insulated reservation environments. Social experiences and exposure to
new information increase recognition of policy opportunities. Tribes that are more
socially isolated may be intimidated by the prospects of change or have limited
knowledge of contracting opportunities (DHHS, 1996a).
Support for this interpretation is provided by the statistical significance of
linguistically isolated households. The data show that as the percent increases, the
likelihood of remaining with direct service also increases. One-tailed tests indicate that
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linguistic isolates decrease the likelihood of compacting over contracting. Linguistic
isolates indicate the presence of elders - those who are most likely to speak only the
Native language. Direct service tribes (with Navajo excluded) have the highest average
number of reservation residents over the age of 65 (|a. = 458). Compacting tribes have the
lowest (}^ = 216). Elders, even when few in number, have a strong influence on the
community. For example, take the Navajo and Hopi tribes. Despite the fact that
reservation poverty is increasing every year and the majority of the voting population
actually favors opening casinos, both tribes consistently failed to pass the resolutions.
Elders fear that casinos will destroy aspects of traditional culture and alter tribal life in
negative ways. Younger members are often unwilling to vote against the will of the
elders. Similar situations may be influencing health care. Many elders have only ever
known IHS health care. They are sometimes more willing to maintain the status quo
because "it has always been done this way" (NIHB, 1997).
Support for the hypothesis is provided by the findings from Native language
reacquisition among youth. As the percent change from 1980 to 1990 increases, the
likelihood of compacting increases relative to contracting. One-tailed tests also indicate a
positive effect on the likelihood of compacting over being direct service. Direct service
tribes are most likely to have language retention losses among adults (58%), while
compacting tribes are least likely (15%). Direct service tribes are also more likely to
have language retention losses among youth (66%), while compacting tribes were the
least likely (11% - Fisher's exact = p<0.01).
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Language reacquisition programs are often associated with a strong drive for selfdetermination. Krepps and Caves (1994) point out that a sense of nationhood that
embraces language and cultural reclamation is important for the survival of unique tribal
identities. This echoes earlier works of Castile (1974), Spicer (1980), and Castile and
Kushner (1981), who find that structures that promote cultural and identity differentiation
are essential for maintaining a cultural enclave. Language is a major component of this
process. As Spicer (1980) notes, "The persistence of a people rests on a set of
meanings.. .and stored.. .as.. .symbols.. .The symbols may be highly variable.. .but it is
necessary that they include specific mechanisms to maintain the boundaries between the
people and the others" (347). Gooding (1994), Mertz (1994), and Coates (2000) all note
that language provides these mechanisms. Coates (2000) states,
"The best tool for survival has been preserving distinctiveness through
language and culture.. .The implications of declining linguistics are
profound, for a great deal of cultural knowledge is imbedded in the
language and in place names. As these phrases fall out of regular use, so
does the cormection between the youth and the distant past. Band
councils, government agencies, and other groups are all attempting to
address the problem - a good indication of the severity of the matter and
of the intense desire.. .to keep language use alive" (54).
He believes that declines in culture and language use are associated with
compulsory education that focuses on non-Native languages, discrimination, and
the increasing influence of popular culture on youth (tv, videos, radio, movies).
To counteract these forces, tribes must actively engage in language preservation
and reclamation projects.
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Personal observations and discussions with tribal leaders and members suggest
that cultural preservation and self-determination go hand-in-hand. Language programs
have been introduced into regular school curricula on a number of reservations. Tribes
have established special language reclamation projects that include classes and compiling
dictionaries (Hopi and Hoopa Valley, for example). Other tribes have changed
requirements for holding tribal office to include some level of Native speaking ability.
These changes send a message to young people about the importance of learning and
maintaining their language. Tohono O'Odham now holds all of their council meetings in
O'Odham. Fort McDowell has also proposed similar changes.
Moving to blood quantum, the results show that more restrictive requirements
increase the likelihood of both contracting and compacting over remaining with direct
service, despite the descriptive data showing that a higher percent of compacting tribes
have lower blood quantum requirements. This is the opposite of what was predicted.
The explanation can be found by looking to tribal beliefs. For some tribes, cultural
preservation, language retention, self-determination, sovereignty, and maintaining high
blood quantum go hand in hand. They are inseparable. They see dilution through
marriage outside the tribe (and also the Native population in general) as a threat to
cultural survival. In a number of tribes, including the Mohave, the children of women
who marry outside the tribe carmot become enrolled members. Maintaining higher blood
quantum has economic and political ramifications as well. It limits the number of per
capita payments from tribal enterprises and controls who can vote (Smith, 2000).
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The Coeur d'Alene Tribe provides an excellent illustration of how the internal
social organization and other factors work together in compacting tribes. Blood quantum
required for membership is 0.25. Language reacquisition among adults and youth
increased between the two censuses. The tribe has been actively engaged in language
education and preservation programs for years. The tribe has a newspaper to more
widely disseminate information on sovereignty rights, self-determination issues, and
tribal accomplishments. They also use it to advertise cultural events and language
classes. The tribe has a lower than study average of percent of tribal members who have
always lived on the reservation (38% instead of 55%). They also have a lower proportion
of linguistically isolated households (2% versus 4% for the study average). The tribe has
a slightly higher percentage of high school (65%) and college graduates (5.2%) then the
study average (61% and 4%, respectively).
The tribe is extremely committed to the preservation of their heritage and to
controlling their own destinies. This represents a commitment to future generations,
connections with their land, and to their ancestors. A statement from the tribe reads,
"Together with tribal membership, elected leaders and the staff have set forth the goal of
restoring the tribe's self-sufficiency. That will come with economic development, high
employment, and the providing of educational opportunities." Coinciding with these
goals, the tribe established one of the earliest gaming compacts with the State (1993) and
one of the earlier health care compacts (1995). The tribe also runs a logging industry and
a 6,000 acre farm.
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The tribe has set up a web site section dedicated the discussion of sovereignty and
self-determination and its importance for their survival. A prime indicator of the tribe's
fervor in advocating for these rights came in early 1991 when they launched the Coeur
d'Alene Basin Restoration Project. Estimated at over one billion dollars, it is the largest
natural resource damage lawsuit in American history. The watershed was poisoned by
100 years of dumping silver, zinc, and lead mining waste.^^ The tribe wants to force the
restoration of the Coeur d'Alene watershed and has been working with the United State
Forest Service, the Fish and Wildlife Department, the Geological Survey, and the Bureau
of Land Management to take a leading role in cleanup efforts. They are also suing the
State of Idaho for ownership and jurisdiction over Lake Coeur d'Alene. The case is
pending before the Supreme Court. In a statement, they say, "In these lawsuits, the tribe
is applying its sovereignty and its commitment to environmental restoration."
The tribe began moving toward health care reforms in 1987, prompted by extreme
dissatisfaction with the IHS system. There was poor continuity of care, fragmented
services, and an inadequate facility. IHS's continual failure to pay medical bills resulted
in many tribal members being turned over to collection agencies. Given the
impoverished economic conditions of the area in general and the reservation specifically,
this had devastating economic and psychological effects.
Geographic isolation and hazardous winter driving conditions compound the
problem and also affect the non-Indian residents and the surrounding communities. It
could take up to two-hours to reach the nearest health care center, none of which offered

Silver Valley is the second largest Superfund Site with an estimated $200 million clean-up cost.
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sliding-fees. Given the high poverty and unemployment rates on both the reservation and
in the surrounding areas, this inhibited use of medical services for all but extreme
emergencies. The tribe decided that the only reasonable solution was to develop their
own health care delivery system. A third of the Benewah Medical and Wellness Center's
clients are below 200% of the federal poverty guidelines. Approximately 56% have no
insurance and their unemployment rate is usually double that of the national average.23
To promote and reinforce cultural solidarity and cohesion, the organization
recognizes the importance of Native belief systems and ceremonies and accommodates
attendance at tribal gatherings when appropriate. The Center also promotes coordination
of clinical staff and Native healers. With these improvements and service on a sliding
scale for non-Indians, patient use has increased 800% in ten years.
Taken together, these findings indication support for the hypothesis. Despite the
fact that the results aren't in the directions predicted, they still demonstrate the
importance of cultural solidarity on sovereign expression. This goes hand in hand with
health care choices. The Coeur d'Alene's tribal motto sums up the link between selfdetermination and cultural preservation nicely: "Because there was always a
commitment to the future, so will there always be a commitment to the past."

This supports the interpretation of the findings for Hypothesis 4, which indicate that higher rates of
unemployment and therefore being less likely to be insured increases the likelihood of compacting over
contracting.
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Hypothesis 6
This hypothesis addresses the formal components of internal social organization,
arguing that governance structures influence indigenous organizational strength. Certain
government forms and greater separation of powers increase perceptions of legitimacy,
improve government stability, and thereby improve constituent representation, which can
increase support for policy initiatives (O'Brien, 1989). It is logical, then, to presume that
tribes with more stable governance structures are freer from the interference of elite
groups, such as a strong tribal council, and are more likely to act on policy opportunities
when they arise. Therefore, tribes with strong executive governments, more separation of
power between institutional branches, and greater stability are more likely to compact or
contract then remain with direct service.
Preliminary investigations provide some support for this hypothesis. While the
differences are not statistically significant, it should be noted that compacting tribes were
most likely to stagger leadership terms to ensure experience continuity between
administrations. Compacting tribes also have the longest legislative terms, averaging
around 3 years in office. Direct service tribes were least likely to do this.
The variables dealing with the selection of tribal court judges were dropped due to
lack of significance. Factor analysis and alpha scores suggest they are not influential and
removing them from the LOGIT models improved the goodness of fit. Before the results
are presented, the appellate court variable must be discussed. Tribes were previously
prevented from having appellate courts, so there are only a few cases in this study.
Changes in the laws starting with Self-Determination encouraged tribes to develop more
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elaborate Law and Order codes and to add independent appellate divisions. Only 11
tribes in this sample have established independent courts of appeals. The small numbers
may be affecting its statistical significance. Despite not being statistically significant, it
improves the fit and explanatory power of the overall model. The base model includes
this and the other remaining separation of powers variable - having a provision for a
judicial system in the constitution. Adding the government form variables increases
McFadden's

from 0.3505 to 0.4012 (see Table 6-5).

The results indicate some support for the importance of government stability. As
predicted, the likelihood of compacting over contracting increases for each one unit
increase in the length of leadership terms. One-tailed tests in the LOGIT models also
indicate that longer legislative terms increase the likelihood of switching to higher levels
of health care management. As longer terms are associated with greater government
stability, the presence of leadership that has learned the ins and outs of the position and
established networks ties improves administrative abilities to handle the rigors of
compacting. Surprisingly, neither staggering the terms nor the presence of an executive
government proved to have a statistically significant impact on the likelihood of
switching to higher levels of ambulatory care management. However, having a
parliamentary form of government did decrease the likelihood of compacting when
compared to direct service.
While this indicates some support for the hypothesis, it is clear that other factors
not captured in this model may be more influential in driving health care management
choices. Harvey (1996) suggests that leadership personality, not included in this study, is
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an important factor. While potentially opening the study to some subjective biases, a
methodological criterion could be established to rank leadership styles. However, to
accurately collect that kind of information on a large scale about current or historical
leadership structures would require tremendous time, resources, and an established trust
with each reservation population. This is beyond the scope of this study.
O'Brien (1989) also suggests that tribal governments that have retained their
traditional structures provide greater explanatory power than the actual form of
government, because they
"offer the best protection for cultural and political survival. They argue
that many tribal governments, especially those established under IRA, are
based on Anglo-American political values. By incorporating majority
rule, an adversarial system of justice, a one-person-one-vote concept, and
the separation of church and state, these imposed goverrmients work
against the traditional Indian values of consensus, communalism,
cooperation, and a holistic approach to religion and politics" (294).
Cornell and Kalt (1992) also suggest that this form of cultural match plays a role in
successful development. Data on the impact of IRA on traditional governance structures
was not available for all the tribes in this study. However, continued attempts should be
made to collect this information for future analyses.
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Table 6-5: Multinomial Logistic Regression Estimates of the Impact of Governance
Structure on Health Care Management Status^"*

Variables
Separation of Powers
Independent Appellate
Court
Judicial Provision in
Constitution
Government Form
Executive
Parliamentary

Contract vs. Direct
Model 1 i Model 2

Compact vs. Contract
Model 1
Model 2

-0.32
(1.17)
-0.98
(1.19)

0.26
(1.30)
-0.92
(1.23)

-0.93
(1.28)
2.82
(2.14)

-0.48
(1.40)
3.17
(2.66)

-0.61
(1.20)
3.80
(2.06)

-0.73
(1.46)
4.09
(2.62)

-1.16
(1.67)
-0.11
(1.57)

-0.90
(1.91)
-1.07
(1.83)

-2.91
(1.70)
-4.17*
(1.99)

-5.16
(2.85)
-5.81*
(2.86)

-1.75
(2.00)
-4.06
(2.10)

-4.26
(2.93)
-4.75
(2.92)

Stability
Leadership Term
Legislative Term
Staggering Terms
Controls
1997 Population

Compact vs. Direct
Model 2
Model 1

0.00
(0.00)
West
1.44
(1.40)
Midwest
2.50
(1.44)
Great Plains
-1.66
(1.39)
Eastern
23.64**'
(2.95)
Constant
0.30
(1.70)
Observations
68
Chi Square^^
55.47
Deg. of Freedom
18
Pseudo
0.4012
' '*•' ' _
*•
p<0.001, p<0.01, p<0.05

-1.22
(0.86)
0.00
(0.70)
1.43
(1.39)
0.00
(0.00)
0.72
(1.52)
3.42*
(1.63)
-1.57
(1.64)
27.07***
(4.08)
1.88
(1.96)
68
65.78
24
0.4757

2.03'
(0.96)
0.13
(0.73)
0.70
(2.17)

0.81
(0.84)
0.14
(0.78)
2.14
(2.05)
-0.00
(0.00)
5.34**
(1.84)
3.78
(1.99)
-0.04
(1.75)
27.11

-0.00
(0.00)
5.41**
(1.96)
2.94
(2.00)
-0.82
(2.39)
28.72

-2.53
(2.21)
68
55.47
18
0.4012

-4.64
(2.84)
68
65.78
24
0.4757

Standard error in parentheses.
Chi Squares for all models are significant at the p<0.001 level.

-0.00
(0.00)
3.90*
(1.86)
1.28
(1.87)
1.61
(2.12)
3.47
(2.95)
-2.84
(1.98)
68
55.47
18
0.4012

-0.00
(0.00)
4.69*
(2.06)
-0.48
(2.01)
0.75
(2.84)
1.65
(4.08)
-6.52*
(2.79)
68
65.78
24
0.4757
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SUMMARY AND CONCLUSION
In this chapter, the statistical findings for the empirical hypotheses are presented.
Overall, the findings indicate some support for the theoretical underpinnings of model of
indigenous agency presented in Chapter 2 (Figure 3). Most importantly, the study has
definitively shown that different types of socio-structural factors affect the likelihood of
switching from direct service to contracting then affect the decision to move from
contracting to compacting. Part of this is associated with economic vulnerability, social
and geographic isolation, and with the overall drive for self-determination.
There is some limited indication that trends toward isomorphism with federal
structures increases the likelihood of moving to higher levels of Native control over
health care systems. However, further analysis with a wider array of measures needs to
be conducted before definitive statements can be made. As noted, social and
geographical isolation represent barriers to compacting and increase the likelihood of
remaining with direct services. The results do not support the resource dependency
model as framed in this study, but also fail to completely disprove it. The results from
the empirical tests may be more conclusive if other variables that measure tribal
resources are available. Rather than using the presence of casinos, annual casino revenue
may be a better indicator of resource dependency. Net income from tribally owned
business and natural resource leases would also help to provide additional measures of
the tribe's overall economic situation.
Capacity-building and institutional learning opportunities do have a positive
impact on moving away from IHS direct services. However, the benefits can be offset by
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other programs that don't facilitate self-governance or help to build administrative and
management skills. OEO/CAP programs, whose stated intent was to improve skills and
increase Native interaction with a wider array of government agencies, actually had a
negative impact on moving to higher levels of health care management. The
organizational structures of a number of the more popular programs (C & A and Head
Start) were reminiscent of the BIA's. They were highly bureaucratic, rule oriented, and
administratively driven. This did not encourage Native autonomy.
Economic development programs, which fostered greater Native input, did
improve the likelihood of switching to higher levels of health care management. Harvey
(1996) says, "tribes learn to be sovereign through the experience of forging a sound
economy. Building institutions is the key to success" (179). The overall benefits of this
program may have been mediated for some tribes by the termination of CAP programs
and funding in the mid-1970s. This created higher debt loads for some tribes whose
programs were not sufficiently developed to be self-sustaining without CAP funds.
Overall, the results show that indigenous organizational strength also has a strong
influence on the likelihood of switching to higher levels of Native control over health
care management. Continuity and government stability is more important than the form
of government, although parliamentary governments reduce the likelihood of compacting
over being direct service. A strong drive toward self-determination and sovereignty
appears correlated with the desire to take greater control over health care management.
Tribes that were highly committed to sovereignty and exercising sovereign rights also
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tended to have strong language retention and cultural survival programs. These tribes
were less likely to remain with direct services.
However, the results were not always in the direction predicted and the findings
do not support all of the empirical hypotheses. In some cases, support for theoretical
positions came from other models, indicating that the variables chosen to capture specific
concepts may actually better represent something else. To explore this further, the
overall findings will be summarized in Chapter 7. The implications of these findings for
the general model, future research, and the tribes are also discussed.
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CHAPTER 7: SUMMARY AND IMPLICATIONS

INTRODUCTION
The purpose of this study has been to shed some light on the forces that enable
Native nations to take advantage of policy opportunities. This study has moved beyond
standard economic factors to include a wide range of socio-structural forces as well,
thereby increasing overall explanatory power. This study has incorporated those factors
into a broader theoretical model of indigenous agency (Chapter 2, Figure 3). This model
is not only empirically viable but also general enough to be applied to indigenous groups
outside of the United States and used with any policy initiative.
Health care is a critical institution for Native Americans that has been controlled
by the federal government. With many reservations located in isolated rural areas and
access to private health care limited, the BIA developed an extensive bureaucratic system
that offered little chance for change and few alternatives for those seeking treatment.
Holding the health care of reservation populations hostage provided the BIA with a great
deal of leverage to ensure compliance with their own agendas.
Given the array of social pathologies prevalent on many reservations and the
growing impact of acute and manageable diseases such as diabetes and AIDS, the
importance of appropriate care cannot be over looked. It is a political, cultural, and
physiological imperative for tribes to increase control over their health care systems. For
these reasons, the likelihood of moving away from IHS direct services to higher levels of
Native control over ambulatory care management has been chosen as the policy response
to opportunities to be tested by the model of indigenous agency.
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The results discussed in Chapter 6 indicate general support for the theoretical
arguments used to build the model. However, the findings fail to prove specific empirical
hypotheses and fail to disprove others. As discussed above, some of this may be related
to case size effects. It is a known problem among researchers that Native American data,
especially on a large scale, is difficult, if not impossible, to get. Other factors have to do
with the variables used to capture specific concepts. As noted in Chapter 5, slippages in
explanatory power are caused by the use of proxy measures instead of direct concepts
(social solidarity for example). Some proxies fit better than others. While this can affect
the ability to make definitive statements and limits generalizability, these variables offer
a glimpse at the influential factors driving health care management choices. This can
illuminate the impact of specific social and political forces on Native American policy
advocacy and the ability to capitalize on opportunities when they arise.
Most importantly, this study has found that different forces affect tribal decisions
to make the initial move away from direct service then from contracting to compacting.
Overall, there appear to be more barriers preventing tribes from moving away from direct
service then there are for switching from contracting to compacting. In this chapter, a
summary of those results is presented, along with explanations for the findings. The
implications for the general theoretical model and both Native Americans and policy
makers follow. Finally, directions for future work based on these findings are discussed.
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SUMMARY AND DISCUSSION OF FINDINGS
It is important to keep in mind, and the results presented above bear this out, that
it is difficult to generalize findings across tribes. There is tremendous variation in the
histories of interaction with the federal government and the surrounding communities.
Taken in combination with the unique sets of religious beliefs and cultural traditions,
these factors influence tribal decisions about how to respond to opportunities when they
become available. They also impact overall knowledge of what these opportunities may
entail and the risks and benefits associated with them. Gallerito (1979) acknowledges
that all of these factors are "easily identified as components of a culture, but their actual
impact is not easily discemable" (29). This is especially true for highly complex,
resource intensive projects or programs such as health care management. While many
tribes have taken some form of health car6 contract for behavioral health issues such as
alcohol and drug abuse counseling, fewer have chosen to tackle ambulatory care. Despite
overwhelming dissatisfaction with the services available, the distances to the nearest
centers, waiting times, and treatment by IHS staff, the majority of the tribes in this study
have remained with IHS direct service provision.

Capacity Building/Institutional Learning
The findings from the empirical hypotheses provide overall support for the
capacity-building argument, but not in the manner expected. The structural reality of
programmatic elements making up OEO/CAP did not map onto the framer's intent.
Despite the legislative goals, certain components did not encourage capacity building.
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When separated out by types of programs, the ones that empowered tribes to become
actively involved in decision-making, design, and program implementation (economic
development and mobilization) made a positive impact, as predicted. These tribes are
more likely to contract for health care services rather than remain with IHS direct service
provisions. As Bebbington et al. (1992) note, models of development that are conceived
from within and are culturally empowering provide the means with which to limit the
negative side effects (including social pathologies resulting from lags in the ability of
cultural, religious, and political to keep pace with rapid changes associated with
development) from and maximize opportunities provided for by economic development.
Administratively driven top-down programs, such as the C & A and Head Start
programs, are less likely to succeed. Even when these programs have some successes,
they are not sustainable over the long term because they are resistant to local input.
Bureaucratic modes of organization are also less likely to fit with traditional methods and
can increase feelings of disempowerment, lack of ownership of the project, frustration,
and resentment.
Given CAP's stated intent, it is logical to presume that those who participated
earliest in CAP are more willing to take risks and take advantage of opportunities as soon
as they present themselves. Ultimately, this should result in higher levels of health care
management. Instead, they are more likely to remain with direct service then to switch to
contracting. This can be explained, in part, by the fact that a number of important
components discouraged autonomy rather than fostering it.

220

Despite its lack of statistical significance, support for the empirical hypothesis can
be found by looking at the compacting tribes. Over half of the compacting tribes started
CAP in the first two years, with an additional 14% joining during 1967/1968. These
tribes entered into health care compacts in the first two years they were available. Of the
tribes with gaming compacts, those who participated in CAP earliest are also most likely
to enter into these earliest. This provides some support for the notion that risk takers in
one policy area are more likely to take advantage of policy options as soon as they
become available in other areas. It also indicates that more may be driving this than a
strictly risk/benefit analysis. Those that aggressively pursue opportunities to express
their sovereignty are constantly striving to find avenues to advance that goal, regardless
of the risks.
Empirical Hypothesis 3 looks at the effects of institutional learning and
isomorphism. Participation in CAP programs (a proxy for greater interaction with
government agencies) did not significantly affect the number of BIA loans taken,
problem loans, or the likelihood of formalizing tribal court systems. Part of the
explanation for this, as noted above, may have to do with the actual nature of the
OEO/CAP programs.
Regardless of the fact that the analysis fails to support the empirical hypothesis,
the data do indicate some support for the institutional learning framework. Descriptive
data show that approximately 71% of CAP tribes borrowed money from the BIA
compared to 28% of the non-CAP tribes. Approximately 38% of CAP participants
defaulted on their loans (72% of non-CAP loans resulted in defaults). Direct service
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tribes are most likely to default (41%). In exploratory MLOGIT models where loans are
framed as direct assets, a one-unit increase in the number of loans increases the
likelihood of compacting over contracting (p<0.01). It can be inferred from these
findings that a combination of debt levels and inability to maximize the benefits from
loan capital, due in part to lack of management and administrative capabilities, inhibit
tribes from advancing to higher levels of health care management.
Tribes that formalized and expanded their jurisdictional standing between 1976
and 1984 are more likely contract than stay with direct service. The LOGIT models
indicate that more may be going on with these variables, but case size may be having an
impact on their significance. In addition, the quantity of missing data on the tribal court
systems makes it difficult to get an accurate gauge of isomorphic effects. Further
research needs to be done to more efficiently test this hypothesis.
These initial findings present two possible interpretations of the formalization
process. One rests on the assumption that institutional building is a form of assimilation.^
Organizations literature (Powell and DiMaggio, 1991) presents trends toward
isomorphism as a concession to dominant structures. The push to establish any
formalized structures is framed as a response to uncertainty and vulnerability. Those
organizations that modify themselves to more closely resemble successful and/or

' The question of why tribes choose to establish formahzed structures at all is beyond the scope of this
study. Some believe that it provides a platform for access to the dominant political and economic forum.
Cornell and Kalt's findings (1992) indicate that some level of institution building is necessary for economic
development. It also provides tribes with a structure through which to coordinate the execution of
sovereign powers. Other tribes frame this as a concession to assimilationist forces. This begins to address
a separate set of issues; why do tribal organizations take on particular forms. Cultural match may play a
role, along with lack of available alternative models. However, there is no easy answer that can be
provided for either question. It is important to note that both topics are hotly debated in the Native
community.
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dominant organizations in their field can increase perceptions of legitimacy (see also
Morrill and McKee, 1993) in the eyes of those in power. Therefore, this result can be
viewed as an indication of assimilation.
However, the findings also present the possibility that this may actually represent
part of the drive to increase the jurisdiction of their own government. This empowers the
nations to hear a greater range of cases (civil and criminal). It also extends the powers of
their governments if they can assert jurisdictional authority over non-Natives on the
reservations.^
The Coeur d'Alene Tribe's expansion of their court system provides support for
this interpretation. As part of their program to reclaim their inherent sovereign powers,
the tribe has taken advantage of opportunities to enhance and expand their court system.
This includes applying for and receiving large grants from the Law Enforcement
Assistance Administration (LEAA) in the mid-70s to help build facilities and train justice
system personnel. The tribe extended its jurisdictional reach to include hearing civil
cases against non-Indians between 1976 and 1984. During that time frame, they also
formalized their court system by adding a separate juvenile court system and moving
from a combination of written and oral rules to an entirely written format by 1984.
To summarize, while CAP participation did not provide the degree of
independence from the BIA or the skill sets that it strived to impart, it did play a crucial
role in the struggle for sovereignty. CAP participation and the success of some programs

^ It should be remembered that this is shaped in part by State and Federal legislation. It is beyond the scope
of this current study to delve into tribal court powers over non-Indians on a large scale. Future work on the
evolution of tribal courts would do well to take this into consideration.
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provided a potent symbol to the federal government, the public, and the nations
themselves that they could and should be treated as governments capable of managing
their own affairs and programs. It reintroduced the viability of self-determination and
self-government, despite the fact that the programs didn't always foster autonomy. This
paved the way for the Self-Determination Act that followed.

Resource Dependency
The findings provide mixed support for hypothesis 4. The literature
suggests that tribes that are more dependent on federal and BIA resources are
subjected to greater pressure to support programs and agendas that are not
necessarily in their best interest. They are also more vulnerable to changes in
budgetary allocations.
The results indicate that tribes with higher percentages of public employment and
reservation unemployment are actually more likely compact rather than contract. As the
percentage of high school graduates increases, likelihood of compacting instead of
contracting decreases. LOGIT models suggest that tribes with higher percentages of
college graduates are more likely to compact than remain with direct services or compact.
Finally, proximity to metropolitan areas increases the likelihood of contracting and
decreases the likelihood of remaining with either direct service or compacting.
Thus, the empirical results fail to support the dependency hypothesis. However,
the theoretical framework is still reasonable. The findings may be related to the variables
chosen to represent dependency. Additional variables that measure tribal resources
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should be included in future models. For example, rather than using the existence of
casinos, annual casino revenue may be a better indicator of resource dependency.
Profitable casinos, along with additional net income generated from other business
ventures and natural resource leases would also help to provide additional measures of
the tribe's overall financial independence. Unfortunately, this information is not readily
available and was not available on a large enough scale to be included in this study.
In general, tribes that are actively engaged tribally owned and run revenuegenerating enterprises (casinos and resorts, fisheries, canning operations, logging and
forestry) are also more likely to have switched to higher levels of health care
management. Though it is beyond the scope of this study, preliminary results do indicate
that there is an economic tipping point. The majority of the tribes in this study, including
IHS direct service tribes, have some level of tribal enterprise. The total amount of
revenue generated may play a greater role in determining the availability of resources and
the demand for more health care services.
Anders (1996) and the NIHB (1997) note that reservation populations often
increase with the opening of casinos, because more jobs become available. These offer
the potential of a better life while allowing tribal members to retain and strengthen
community ties. Fluctuations in reservation populations place greater pressure on already
strained IHS resources, increasing the demand for more and better services. Given the
economic shortfalls associated with health contracting and compacting, it is logical to
presume that a certain level of economic stability must be present to increase health care
management.
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Many tribes contract for multiple services because it increases the amount of
money coming into the reservation. However, according to DHHS, more isolated rural
tribes, presumably those with fewer economic development resources, have expressed
great concern that increased contracting in all health care areas will result in the
termination of federal funds for health services. Many of these tribes are willing to
contract for behavioral health services, but do not feel that they have economic or
knowledge levels to fully fund and run an ambulatory care system on their own. This is a
serious political issue. Campbell (1989) states, "health services and care.. .are slowly
being dissolved under the guise of self-determination through private sector
investment.. .this amounts to termination by defunding...de facto termination..(3).
Kunitz (1996) echoes this, pointing out that "While contracting is supposed to be a matter
of choice for tribal governments, they are forced to do it or risk losing what services they
have" (1470). According to the OIG at DHHS, some tribes in the Aberdeen and Billings
BIA areas refused to contract for more services until this issue is resolved.
The empirical findings also provide support for the institutional learning and
capacity building arguments. As noted in Chapter 6, public sector employment, while
reliant on government funds, actually provides training in and experience with
administrative and managerial positions. Public sector jobs increase the exposure of
tribal members to bureaucratic processes, accounting methods and requirements, and
models of organization. Given that a large portion of public sector employment on
reservations are now sponsored through contract dollars, it is logical to assume that tribes
are gaining knowledge and honing skills through these positions.
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The potential problems associated with increasing tribal dependence on federal
contracting dollars may be outweighed by the long-term benefits provided by
administrative capacity building. In addition, job creation through the overall contracting
process may offset tribal need for transfer payments from the federal government. As
Smith (2000) notes, development is a process. "Moving from the status quo of
depression and poverty, a growing economy can sustain the population, thus allowing the
social and cultural aspects of the society to flourish.. .entry-level jobs... [are] an essential
stepping-stone leading to continued progress" (73). Support for this interpretation comes
from discussions with health care directors, the Office of Self-Governance, and the
reports by the OIG (DHHS, 1996a), which all suggest that for some tribes, contracting is
just a step along the way to compacting in order to gain experience.

Indigenous Organizational Strength
The final two hypotheses are related to organizational strength. Strong
organizations are less susceptible to external pressures to support policy agendas that are
not in their best interests. These types of organizations should be more likely to respond
to opportunities when they become available and advocate on their behalf Hypothesis 5
looks to the informal structures to test the influence of internal cohesion and solidarity.
Empirical support for the hypothesis comes from the impact of language reacquisition
programs among youth. Tribes that showed increases in Native language use are more
likely to switch from contracting to compacting. Stricter blood quantum requirements
also increase the likelihood of compacting. However, social isolation reduces the
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likelihood of compacting and increases the likelihood of remaining with direct services.
The OIG (DHHS, 1996a) points out that more socially isolated tribes lack basic
knowledge about contracting and IHS initiatives. This inhibits their ability to make
informed policy choices.
While none of the separation of powers variables are significant (hypothesis 6),
tribes with longer leadership terms are more likely to compact then contract. This
supports the hypothesis that government stability is important for organizational strength
and affects that likelihood of moving on policy opportunities. In this study, stability
offers more explanatory power than the form of government.
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IMPLICATIONS FOR THE ANALYSIS
•
•
•
'3
"What is
at stake is
nothing
less than the popular perception of reality."

The results from the statistical analyses indicate that different sets of factors affect
the likelihood of choosing to remain with direct service and of moving beyond
contracting to compacting. Social isolation (linguistically isolated households and having
never lived off the reservation) inhibits access to information and limits some forms of
experience and capacity building opportunities. This increases the likelihood of staying
with direct service. Tribes that switched to higher levels of health care management are
tribes that participated heavily in the CAP economic development programs, which were
much more empowering, locally driven, and provided the potential for resource
generation. A combination of factors, including language reacquisition among
reservation youth, expansion of court jurisdiction, blood quantum requirements, and the
proportion of Natives to non-Natives on the reservation also affect this change.
Economic factors play a role as well, but they cannot completely explain
decisions regarding major policy options, including switching to higher levels of health
care management. Some level of economic self-sufficiency is necessary, but not
sufficient to drive this change. Economic development on many reservations is more
than a simple mechanism of wealth creation or poverty reduction. Albrecht (1982) finds
that economic development choices are impacted by belief structures. Tribes decline to
develop certain natural resources or engage in gaming operations because it is
incompatible with their cultural and religious worldviews. As Smith (2000) notes,
^ McAdam, McCarthy, and Zald (1988), 722.
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"Whereas tribal enterprises and entrepreneurial activity must be
competitive in the global or local marketplace, their goals in pursuing
those activities may differ from those of non-Indian businesses. In this
sense, progress can be defined as moving toward self-determination and
self-sufficiency such that the tribal community is able to maintain those
traditions deemed important and essential while evolving (not
assimilating) other aspects of culture" (18).
This goes hand in hand with the findings for indigenous organizational strength.
Anecdotal data also suggests that strong leadership, regardless of governance structure,
plays a crucial role in both policy advocacy and increasing levels of health care
management. Many of the tribal leaders in the past three decades are products of the
boarding school systems. They witnessed the devastating effects that language loss had
on the tribes and their cultures. A number of them emerged as a new kind of
"progressive." They focus tribal efforts on taking advantage of various government acts
to help ensure cultural survival. Leaders from this background founded the National
Indian Education Association (NIEA) in 1969 to help encourage active control of the
education process and its content to help ensure cultural survival."^
Taken together, these factors indicate that overall health is an integral part of
cultural survival. This makes health care inseparable from goals associated with
sovereignty. Physical and emotional well-being are both a means to an end (cultural
survival and continuity as a distinct people) and a goal in itself The concept of
"wellness" incorporates respect for one's self, the community, and the tribe. Blending
culture and community back into health care allows for a more holistic approach. This
4

Social movement studies (for example, refer to McAdam, McCarthy, and Zald, 1996) demonstrate the
importance of leadership for mobilization and action. Unfortunately, data on leadership style, motivation,
and quality was not available for all tribes. While it would be a difficult task to gather this information,
especially on a large scale, future studies should strive to include this information.
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may help to neutralize the destructive behaviors that are reinforced by boredom,
hopelessness, family instability, and lack of spiritual values and community
connectedness. As Campbell (1989) notes. Native health dilemmas will ultimately best
be solved by social means rather than in the medical arena (4).
How tribes pursue changes in health care also appears to be related to how they
view sovereignty. Some tribes see it as a means to achieving a specific end, be it greater
well being, economic success and stability, cultural survival as a distinct people, or some
combination thereof Others view it as a political end in itself. For these tribes,
sovereignty is a driving force, a symbol for action. Control over who defines concepts is
intimately intertwined with the ability to access dominant power structures and
fundamentally alter the nature of those relationships. Sovereignty is about controlling
perceptions and shaping how others view you. This is a form of power.
Health care is one political battlefield on which these perceptions are negotiated.
As Campbell (1989) points out. Native American health care has never been truly
removed from the larger political agendas of assimilation. It can also be viewed as a way
for the federal government to channel Native insurgency and discontent away from
federal systems. Turshen (1977) likens this to a form of Marxian false consciousness.
She argues that the State is often reluctant to embrace public health programs and
changes precisely because health can strengthen political resistance. This is evidenced by
State attempts to depoliticize malnutrition, alcoholism, and other social pathologies by
defining them as individual medical problems.
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Institutionalized medical definitions of illness and treatments disregard the
importance of traditional healers and more holistic approaches to health. As Foucault
(1979) notes, professionalization and institutionalization creates a mystique that removes
power from the citizenry and places it in the hands of experts. Reducing diagnoses of
socially created maladies to the level of the individual is a form of social control by the
elite (Turshen, 1977, 57). On the reservations, IHS and the BIA have framed widespread
health issues as individual, personal health problems. This shifts the focus away from the
political forces that create the environments that cause the health problems: loss of selfsufficiency, sedentary lifestyles, poverty, and dependence on government foods. Looked
at in this light, the federal government is shifting the responsibility for the increased
incidence of diabetes and obesity-related morbidities away from itself and placing it
solely on individuals, thereby minimizing its contributions. At the same time, Native
communities have also failed to accept some of the responsibility for the spread of these
problems. Controlling health care is a way to change that.^
Turshen (1977) sees the drive for changes in public health issues as a form of
collective action. Using her rationale, reclaiming the power to define what "health"
means and how it should be achieved delineates sovereignty as a collective action master
frame. It is a strong political statement against repression and for empowerment.
Derived from the work of Erving Goffman (1974), frames are metaphorical lenses that
allow individuals "to locate, perceive, identify, and label" relevant events in their lives
^ It is important to keep tlie political dimension of health care in mind. As noted, it is an essential
obligation that most sovereigns provide for their citizens. Tribes committed to sovereignty and its ideals
will want to do this because it is a government function. It is a form of empowerment. It takes some
political power and control back from the federal government. Representatives of compacting tribes have
often indicated that health care management is a political expression of their sovereign status.
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(21). They can be applied to all aspects of life, including the political realm. Collective
action frames are modes of interpretation that aim to simplify and clarify situations and
events to "mobilize potential adherents and constituents, to garner bystander support, and
to demobilize antagonists" (Snow and Benford, 1988, 198).
Some collective action frames also shape fundamental values, such as senses of
moral duty and notions of justice, into motives for participation (Benford, 1993). These
Master frames are organized around wider ranges of ideas. They are more general and
flexible, so they resonate with a wider audience (Snow and Benford, 1992). Because
they incorporate strong concepts such as injustice and freedom from repression, they
have greater mobilizing power. Companion (1999) finds that these "injustice frames"
(Turner and Killian, 1987; Moore, 1978; Gamson, 1992; Tarrow, 1994) can be broken
out into notions of entitlement, constitutional (or treaty) rights, human rights (freedom
from discrimination), and natural rights (moral concerns and obligations). All of these
ideas are subsumed within the concept of sovereignty, providing a strong symbol for
mobilization and action.
It is not just the degree of sovereignty that is expressed that helps to explain
differences in the likelihood of compacting or contracting over remaining with direct
service. Interestingly, there appears to also be a difference in the focus of sovereign
action. Some tribes focus their efforts on effecting purposive changes within their
communities. Sovereignty is used as a tool that enables tribes to have greater freedom to
address specific concerns and provides the means to implement concrete solutions. Other
nations take a more idealistic view, using sovereignty as a symbol to gamer support

233

around a larger political agenda. This provides a critical mobilization link between
individual tribal issues and those of the larger pan-indigenous collective. This idealistic
motivation may be initially driven by purposive needs. The content of sovereignty as a
master frame may shift over time to increase its resonance across a larger audience in
order to increase support for multiple agendas and types of social change.^ As Engel
(1993) notes, the difference between action and inertia is the internal dynamics of the
community and ".. .the degree to which political organization and activism had pervaded
everyday life and reshaped societal assumptions about the boundaries and the core values
of the community" (159).
A closer examination of IHS direct service tribes indicates that their sovereign
focus tends to be directed toward concrete situations and problems that help them to meet
their own goals and development needs. These tribes are serious about reclaiming and
exercising their sovereign rights, but they are not as interested in the symbolic,
mobilization content of sovereignty as they are the legal options that sovereignty
provides.
The Hopi Tribe provides an excellent illustration of this. Hopi has a very strong
drive toward self-determination and maintaining their sovereign rights. They have
chosen a development path that reinforces their traditions. Part of this involves the
establishment of an elaborate court system, including an independent appellate court.
This enables the tribe to handle legal matters involving members internally. This is
important because religion and spirituality are linked to many of the legal issues before
® For a more detailed discussion of frame bridging, extension, and amplification, see Snow and Benford,
1992 and 1988.
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the court. Hopi people believe that religion is a private matter and they wish to limit
access to information about their religious beliefs. Hopi doesn't desire to be a role model
for other tribes, because it is not "the Hopi way" to convert others to a political or
religious platform. Hopi is pursuing sovereignty so that they can maintain control over
cultural appropriation, privacy of certain ceremonies and traditions, and some of the
impacts of outside cultural influences.
Sovereignty that is directed toward the achievement of idealistic goals and
changes looks beyond individual tribal boundaries, placing an emphasis on the pursuit of
goals for the collective greater good. While these tribes are still addressing specific
needs within their communities, they also tend to seek out political actions and have
placed themselves in the positions of role models for other tribes. The findings
demonstrate a pattern of political activism among compacting tribes. They tend to
generate grassroots movements for cultural preservation that are quickly turned into
political agendas. This is demonstrated by the tendency to begin language preservation
and other programs earlier. Tribes that are more dedicated to fostering and promoting the
ideals of sovereignty on a wider level, such as Coeur d'Alene (discussed above) are also
most likely to be more aggressive in expressing that sovereignty. As this includes
increasing levels of health care management, they are most likely to compact.
Hoopa Valley and Lummi are examples of two other compacting tribes
that are firmly committed to advancing Native self-governance and reclaiming
their sovereign rights. Hoopa Valley has long been known to other nations as a
crusader for sovereign rights in non-BIA programming. They recently (January,
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2001) won a battle with the Bureau of Reclamation to increase the flow of water
in the Trinity River. Ceremonial use of the river was discontinued when the flow
was diverted in the late 1950s to meet local agricultural demands and
hydroelectric interests. Cultural rejuvenation was the impetus for pursuing this
case.
They have instituted a strong economic development program^ that
supports their cultural reclamation projects. The Hupa Indian Language School
has been able to create a Hupa language dictionary for the tribe. Regular classes
are held on a weekly basis and tribal members are encouraged to come. The
classes and special cultural events are held at the tribe's cultural museum and
promoted in the tribal newspaper.
The tribe has been publicly advocating for sovereign rights, taking a leadership
role in the trust reform movement. They have taken over control of their timber and
forestry industries from the BIA with significant economic benefits. They have also
established a casino and are strong advocates of maintaining Indian gaming rights. A
statement from the tribe reads,
Native American Governments are usually located in desolate areas which
were once, or still are, far from major cities and lack significant resources
to support their populations. Without gaming income, many of these
populations would have no significant economic base. Native American
Governments need businesses which will generate the level of income
needed to run a government, while at the same time attracting people from
distant cities. They also need a way to establish enough revenue to
diversify into other businesses which will create healthy, broad based
' In a twist of fate, the tribe was "missed" during the allotment phase. As a result, their land base was never
disrupted. The tribe retains ownership of 98.56% of their total acreage. This is unusually high and may
support the hypothesis that control over land base helps to foster a greater drive for the exercise of
sovereign rights.
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economies. You simply cannot generate enough money from a gas station
or restaurant to fund an entire government nor would a hotel by itself be
much use without a reason for people to go to the area. Gaming offers the
only practical solution while the Tribes build other sources of income...
Gaming has become a critical source of revenue that Tribes desperately
need to fund their vital government services; services which are necessary
to become independent of Federal assistance...
The Lummi Nation also has a strong self-governance position. They consider
themselves to be a clearinghouse for sovereignty resources for other tribes. They have
established a website dedicated to self-governance documents, government and Native
organization contacts, laws pertaining to sovereign rights, and other information. The
tribe's stated goal is to promote greater cultural stability and self-sufficiency for
themselves and for other nations.
These tribes see reducing pathologies associated with years of repression and loss
of control over their destinies as part of a healthy assertion of sovereignty. It is part of a
larger package of ensuring the tribe's survival. This is why the variables included in this
study may only explain part of the reasoning behind the likelihood of switching. A
different set of factors influence some economic development projects. Being dedicated
to self-sufficiency and economic well-being isn't the same thing as being inclined toward
sovereignty. Health care management for many of the compacting tribes is more than
getting the population healthy enough to be economically developed. It is about
controlling the definitions of health and treatment of problems in culturally appropriate
ways.

237

IMPLICATIONS FOR TRIBES AND POLICY MAKERS
The analytical model and the statistical analyses have provided insights into tribal
abilities to take advantage of sovereign opportunities when they present themselves. Five
primary means to improve overall tribal capabilities have been identified. First,
information dissemination on the part of government offices and large-scale pan-Indian
organizations needs to be dramatically improved. The findings presented above clearly
indicate an impact of geographical and social isolation. Greater effort must be made to
ensure that information about cost/benefits of legislation or programs and changes in
opportunity structures is brought out to the smaller, more isolated tribes. Participation in
training programs needs to be specifically targeted to these tribes. As noted above, most
training sessions take place in larger cities. Tribes with limited access to information
may not know about these sessions, understand the relevance of them for their own
situations, nor have access to transportation or funding to send representatives.
The second issue is related to the first. If training or informational seminars
cannot be brought out to the reservation, some form of reimbursement or subsidy should
be provided for tribes with limited economic resources. This will also help to encourage
greater tribal participation.
Third, intratribal communication structures need to be improved. Increasing
information flow to a greater number of reservation residents is a vital component in
improving incentives for participation. Making tribal members more aware of the larger
interests at stake and the options for addressing them can engender greater overall interest
and discussion of the issues, provide incentives for cooperation, increase participation in
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local programming efforts, and provide tribal leaders with a wider array of voices that
can offer potential solutions to reservation problems. A combination of tribal
newspapers, public forums or meetings, cultural events, and special social events that
bring large numbers of people together can be used effectively to provide information
and encourage discussion and questions. These gatherings can be structured in culturally
appropriate ways and should occur on a regular basis to reinforce and repeat older
information and introduce new material and ideas.
Fourth, training assistance should be provided to the tribes to enable them to
effectively and efficiently conduct their own resource and needs assessments. Rapid
Rural Assessment (RRA) and Participatory Rural Assessment (PRA) techniques would
provide tribes with the tools to systematically identify problems, identify which resources
are available or lacking for addressing these problems, provide leaders with greater
access to opinions and suggestions for problem solutions, and allow tribal members to air
concerns and grievances. In addition, conducting household or specific types of focus
group interviews may provide greater freedom to express opinions and concerns more
freely. Not only would this type of training help build capacity, it would also provide the
tribes with the necessary tools to gauge support for certain policy platforms and provide
them with more information about the needs and desires of their own communities.
Finally, tribes should be provided with greater and more consistent sources for
technical assistance with putting together development plans. This could include the
creation of new posts that specifically deal with implementation and development issues.
However, at the very least, the role of federal agents in this process needs to be clarified
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and formally defined. There is still tremendous disparity in the perceptions of what
federal agency office obligations entail. On the one hand, tribes believe that they should
be provided with more assistance. Agents, however, often have a different understanding
of their role. They don't see their input as being particularly important nor do they feel
that they have the time to deal with these issues on top of performing their other duties.
This has led to conflicts and frustrations on the part of both parties (see DHHS, 1996b).
Addressing these issues can help policy makers improve program implementation
and help tribes build their own self-governance capacities. Some of these changes will
help to reduce the friction between federal agency offices and the tribal governments by
increasing and improving information flow. Empowering tribes to more systematically
and effectively evaluate their own needs and resources necessary to address them benefits
not only the nations but also federal agents by providing more concrete information on
which to base development plans. Finally, as noted above, information is power.
Providing tribes with greater access to information and increasing their understandings of
the costs and benefits associated with specific programs will empower the tribes to make
more informed decisions about which modes of action will best fit with their capabilities,
cultural traditions, and provide the greatest benefit for their communities.
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DIRECTIONS FOR FUTURE WORK AND CONCLUSIONS
This study has taken strides in developing and presenting a viable tool for the
analysis of factors that influence the policy choices made by indigenous groups. The
model of indigenous agency developed in Chapter 2 represents a significant step forward
in the ability to identify barriers to participation when opportunities arise. International
development and Native American literatures often look to current or historical
domination for explanations. These models tend to ignore agency, portraying indigenous
people as passive victims. They often do not take into account sovereignty, the drive for
self-determination, or cultural forces. Addressing gaps in scholarly literature by
incorporating agency and social factors back into the equation is an important
contribution of the model developed here. In addition, the wide range of variables and
factors accounted for presents a significant leap in explanatory power over models
previously presented.
The findings presented above demonstrate the importance of including these
factors in an analysis. They indicate that health care management choices cannot be
predicted by standard economic development variables alone. Values and belief
structures impact both the directions for economic development and choices about how to
pursue sovereignty and cultural preservation. As Smith (2000) notes, economic
development can be a means to strengthen and develop tribal culture. Culturally
designed economic development feeds back on and encourages other aspects of culture to
flourish. This provides additional opportunities for economic development (11).
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The study also demonstrates that different sets of factors inhibit the move from
direct service to contracting than affect contracting to compacting. Despite changes in
the laws affecting access to both higher-level options, there are still greater barriers to
contracting. Economic factors combine with socio-physical isolation to reduce access to
information and negatively impact the likelihood of moving away from direct service. A
combination of experience and an ideological dedication to the pursuit of sovereignty
through political activism (an more outward looking approach) contributes to the drive to
jump from contracting to compacting.
Overall, the findings provide support for the general theoretical underpinnings
used to develop the model. However, the empirical findings sometimes failed to prove
the individual hypotheses. Despite the advances made in explanatory power by using the
model, there are still gaps. Given the paucity of data across a wide range of tribes,
researchers must constantly strive for better approximations of the truth. Combining
different sets of variables may allow for more precise measures for some of the slipperier
concepts such as social solidarity and internal cohesion.
In an ideal research environment, measures of factionalism on the reservations
would be included in the study. This would be a better estimate of a unified vision of
progress, regardless of what that entails. A measure of the true nature of individual tribal
leaders and their leadership styles would also be useful, providing a better sense of the
potential for community mobilization. Measures of cultural match between the IRA
government and traditional structures take into account degrees of incompatibility
between the two governance systems. This results in tension and conflict, as other
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institutions and the population at large must adjust to foreign ways of doing things.
Adjustment lags result in an inability to capitalize on beneficial opportunities and
contributes to self-determination inertia. The experiences of the Hopi tribe are a perfect
illustration of these problems. Hopi's tribal constitution was prepared for them by the
federal government under IRA in 1936. This forced the creation of a tribal council
designed to tie the autonomous village governments together. This resulted in and is still
causing a significant amount of conflict within the nation. The constitution also
introduced a system of majority rule, which conflicts with their traditions of consensus
building.
Despite the fact that the measures presented here are not perfect, they do offer
glimpses in the direction of future research. As the findings indicate that propensity
toward activism plays a role in the direction of sovereignty, the extent of tribal
participation in political protests and other actions should be accounted for. In addition,
tribal participation in pan-Indian organizations may also offer a more complete picture of
how tribes conceptualize sovereignty and the resulting influence on policy advocacy and
response to opportunities.
While this study provides preliminary answers, it also generates additional
questions. First and foremost, now that the model has successfully identified some of the
forces that influence health care management choices, what are the predictive capabilities
of the model? Future studies will use the basic structure of the model to predict which
tribes switched to a different level of health care management after the 1997. More
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detailed ethnographic investigations will be conducted to enhance and clarify the
findings.
Studies will also be conducted to determine the model's effectiveness at
predicting participation in other extensions of sovereignty. The Temporary Assistance
for Needy Families (TANF) program is designed to assist needy families with children,
create stable family environments, and reduce dependency on welfare and AFDC by
promoting job preparation and work. Tribes can apply to the SOI to receive funds and
administer a TANF block grant. A three-year family assistance plan must be submitted
for review. Data from initial tribal participation in the project has been collected. This
will be used in conjunction with the model to tests its abilities to predict which tribes
would be most likely to apply for TANF grants earliest.
Through these studies and the works that follow, better measures for concepts can
be identified and included. These will allow the model developed and presented here to
be refined. This will not only enhance its overall explanatory power, but also provide a
more useful and applicable tool to indigenous populations and policy markers. Through
these works, it is hoped that barriers to sovereign expression can be identified and
eliminated. In this way, tribes and other indigenous groups can exert more control over
the pace and direction of future changes and ultimately on their survival as culturally
distinct peoples.
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APPENDIX A: AGE STANDARDIZD MORTALITY RATES
FOR THE PAST THREE DECADES

Table A-1: Age-Standardized Mortality Rates for Selected Causes
Native Americans (1989-91) and Total U.S. Population (1990)'

Cause
Heart Diseases
Cancer
Unintentional Injuries
Motor Vehicle
All Other
Chronic Liver
Disease/Cirrhosis
Diabetes Mellitus
Cerebrovascular Disease
Pneumonia/Influenza
Suicide
Homicide
Tuberculosis
All Causes

Native Americans
132.1
94.5
86.0
48.4
37.6
30.3
29.7
25.2
20.5
16.5
15.3
2.7
571.7

. Population
152.0
135.0
32.5
18.5
14.0
8.6
11.7
27.7
14.0
11.5
10.2
0.5
535.5

NOTE: All rates are per 100,000

' Indian Health Services. 1994. Trends in Indian Health, 1994.

Rockville, MD.

Ratio
0.9
0.7
2.6
2.6
2.7
3.5
2.5
0.9
1.5
1.4
1.5
5.4
1.1

245

Table A-2: Ten Leading Causes of Death, American Indians and Alaska Natives in
Reservation States, 1980 - 1982^

All Causes
Diseases of the Heart
Accidents/Adverse
Effects
Malignant Neoplasms
Liver Disease/Cirrhosis
Cerebrovascular Diseases
Pneumonia
Diabetes Mellitus
Homicide
Suicide
Conditions Arising in
Perinatal Period

Number
15,321
3,058
2,946
1,713
801
664
580
470
458
447

% of All Causes
100.0
20.0
19.2
11.2
5.2
4.3
3.8
3.1
3.0
2.9

Rate
778.3
166.7
136.3
98.4
48.1
33.8
26.6
27.8
21.2
19.4

331

2.2

9.8

NOTE: Rates per 100,000

Table A-3: Ten Leading Causes of Death, American Indians and Alaska Natives in
Reservation States, 1972 - 1974

All Causes
Accidents
Motor Vehicles
All Other
Diseases of the Heart
Malignant Neoplasms
Cirrhosis of the Liver
Influenza and Pneumonia
Cerebrovascular Diseases
Certain Causes of
Mortality in Early
Infancy
Homicide
Diabetes Mellitus
Suicide

Number
13,385
2,972
1,663
1,309
2,265
1,127
738
687
678

% of All Causes
100.0
22.2
12.4
9.8
16.9
8.4
5.5
5.1
5.1

Rate
896.3
199.0
114.4
87.7
151.7
75.5
49.4
46.0
45.4

364
361
354
352

2.7
2.7
2.6
2.6

24.4
24.2
23.7
23.6

NOTE: Rates per 100,000

^ United States Congress, Office of Technology Assessment. 1986. Indian Health Care. Washington, DC:
United States Government Printing Office, 93.
^ Indian Health Service. 1979. Selected Vital Statistics for Indian Health Service Areas and Service Units,
1972 to 1977. Washington, DC: United States Government Printing Office, 104.
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APPENDIX B: DEFINING SELF-DETERMINATION, SELF-GOVERNMENT,
AND NATIONHOOD

"...self-determination is attractive so long as it is has not been attained;
alternatively, it is attractive so long as it is applied to others."'

The term "self determination" is politically loaded, not only in United States
Native affairs, but also in the international forum. As Cassese (1995) notes, the concept
is both radical and progressive and subversive and threatening. It is important to define
the relevant concepts embedded in sovereignty arguments for the sake of clarity and to
place the power struggles surrounding them in a larger geopolitical framework. With the
launch of the United Nations International Decade of the World's Indigenous People
(1994 - 2004), attention has increasingly focused on their struggles. The United States,
as a world leader and champion of democratic values, has come under increasing scrutiny
for its attitudes and behavior towards its own indigenous populations.
However, the definition and the potential rights associated with self-determination
are extremely difficult to pin down. Ortiz (1985) has isolated five separate definitions:
1. "The right of a people to determine its international status, including
the right to independence, sometimes referred to as external selfdetermination.
2. The rights of a state population to determine the form of government
and to participate in government, sometimes extended to include
democratization or majority rule and sometimes called internal selfdetermination.
3. The rights of a state to territorial integrity and non-violation of its
boundaries, and to govern its internal affairs without external
interference.
4. The right of a minority within or even across international boundaries
to special rights - not only protection and non-discrimination, but
' Cassese, 1995, 5.
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possibly the right to cultural, educational, social, and economic
autonomy for the preservation of group identities. Indigenous peoples
might want to have the right to their land added to this list of special
rights.
5. The right of a state, especially claimed by the developing countries, to
cultural, social, and economic development" (259).
The prevailing definition comes out of the 1978 UN Human Rights Covenants
and is much narrower. It is based on the right to self-determination of peoples. Articles
1 and 2 of the International Covenant on Civil and Political Rights state:
"1) All peoples have the right to self-determination. By virtue of that right
they freely determine their political status and freely pursue their
economic, social, and cultural development; 2) All peoples may, for their
own ends, freely dispose of their natural wealth and resources without
prejudice to any obligations arising out of international economic
cooperation, based upon the principle of mutual benefit, and international
law. In no case may a people be deprived of its own means of
subsistence."^
Even with this clarification, there is still great debate over what the definition of
"peoples" entails and the extent to which such "peoples" are entitled to claim protections
from the international community.
In international law, the concept of self-determination evolved from a specific
connotation. It originated during the French Revolution and was refined and advanced
during the World War I by Woodrow Wilson. Wilson, however, never intended for this
to be applied within the United States. He focused on an external dimension (defining
self-determination strictly as self-government) that was based in Western democratic
theory. This was aimed at an international audience as an alternative to Lenin's internal
principles, which focused on the revolutionary redistribution of power within an existing

^ United Nations International Covenant on Civil and Political Rights, 1978, p. 8.
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state. Wilson concentrated on the rights of peoples to freely choose their own
government by challenging established authorities and having the option to secede from
an oppressive state. Consistent with this ideology was a tempering of imperialistic
sentiments. This definition implies that the central authorities of a given state cannot
implement any territorial changes that are contrary to the will of the whole people of that
State. Thus, self-determination remained a political principle, maintaining the
importance of state sovereignty and territorial integrity. This is distinguished from
internal self-determination. Cassese (1995) describes the internal form as a vehicle for
enfranchisement; it is the free choice of rulers in a sovereign state. He states that
authentic self-government is the right of a people to freely choose its own political and
economic regime (101).
The definitions incorporated into the UN Charter (1945) evolved out of external
Wilsonian conceptions. According to Article 1(2) of the charter, self-determination does
not mean the right of a minority or an ethnic group to secede from a sovereign country
nor is it the right of a colonial people to achieve political independence. It specifies that,
in these situations, self-determination can only mean self-government, and selfgovernment is not equivalent to independence. The adoption of the Charter is a
benchmark in the evolution of the notions of self-determination. It is the transition point,
marking its evolution from a political postulate into legally defined standards of behavior.
However, not all countries find this agreeable. In 1952, western countries opposed a
provision in the Commission on Human Rights charter, arguing that self-determination
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was a political principle not a justiciable right.^ It is a collective right, not an individual
right and should not fall under the aegis of the Commission. Concerns about political
stability were also raised and echoed in the 1975 Helsinki Declaration, which recognizes
that self-determination must not disrupt the territorial integrity of States.
Self-determination, as defined in the UN charter is problematic for a number of
reasons. It does not specify the units, areas, or matters to which it applies nor does it
specify methods of implementation. It also fails to specify whether self-determination
has an internal or external focus. Finally, there are no explicitly stated objectives, such
as independent statehood, integration or association with another state, self-government,
or secession from an existing state (Cassese, 1995, 128).
While international debates over interpretation still continue, the United States
has consistently sought to apply an extremely narrow definition. In order to reduce
potentially divisive sentiments, many federal Indian policy documents present selfdetermination as the right of the population to freely express wishes about its destiny"^
without imposition from outside authorities. The most limited definition, gleaned from
public policy forums,^ views self-determination as little more than a federal promise that
Natives will be consulted about their concerns regarding the design and implementation
of Native American policies (Morris, 1988, 743). Narrow definitions are more
convenient for the government, because they do not threaten the exiting social and
^ Substantive rights are usually accompanied by legal remedies, but this is not the case in either the UN
Charter or the Commission on Human Rights Charter.
^ When defined this way, the right already exists under the First Amendment as constitutionally protected
free speech.
^ This includes President Johnson's "The President's Message to the Congress on Goals and Programs for
the American Indian," of March 6, 1968, President Nixon's 1970 special message to Congress on July 8,
1970, and the Indian Self-Determmation and Education Assistance Act of 2975 (PL 95-638).
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political establishment and require no structural or actual changes in power relationships.
They are often blended into the federal conception of sovereign rights, resulting in the
two concepts being used interchangeably.
Scholars stress that there is a difference between sovereignty and selfdetermination. Gross (1978) defines sovereignty as being comprised of two principle
elements:
"1) that a group of people, with dominion over a discrete territory, are
self-governing in fact; and 2) that this circumstance is recognized by the
world community.. .self-determination is a political term that describes
relationships among self-governing people, much as the term
'representative government' does...sovereignty, which emphasizes the
right of the government, is thus to be distinguished from selfdetermination, which emphasizes the right of the people" (1235-1236).
Based on this, tribes, which are subject to the legal and physical plenary powers of the
United States, cannot be sovereign. This definition legitimizes the government's ability
to restrict the rights of tribal governments at their will. It also reduces the potential for
instability that would accompany the radical changes in power relations required by an
acknowledgment of true sovereignty. Self-determination, on the other hand, is not
threatening to either the BIA or the larger political structure as long as control over the
timing and the breadth of that self-determination is retained (1234).
Deloria and Lytle (1984) also make a distinction between self-determination and
self-government. Self-determination is a multidimensional concept that is simultaneously
cultural, religious, and sociological, while self-government is primarily a political idea.
While self-government recognizes a local center of decision-making, this entails only a
small amount of actual power and exists at the whim of the dominant government. Self-
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government, as framed by federal officials, has involved "organizing the tribes and
reservations to enable them to carry out certain functions that the federal goverrmient
wanted performed in a predetermined manner...sovereignty was something "given" to
the tribes after they had been reduced significantly in stature" (23). True nationhood,
they argue, would imply a decision-making process that was free from the influence of
external factors and political powers. As noted above, however, the state of autonomy
that Deloria and Lytle seek is no longer possible in an age of globalization.
It is important to keep these distinctions in mind. The scholarly confusion and
debate over definitions and applications accurately mirrors that in the political arena
between the nations and the federal government. Control over who defines the concepts
is intimately intertwined with the ability to access the larger power structure and
fundamentally alter the nature of those relationships. This affects the types of
opportunities available to Native nations and structures their implementation choices. I
have tried to use the concepts in a consistent fashion to reduce some of this confusion.
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APPENDIX C: DETAILED JUSTIFICATIONS FOR THE EXCLUSION OF
OKLAHOMA AND ALASKA TRIBES

Oklahoma
Native Americans who were removed to and resided in the Oklahoma territories
have been subjected to experiences that set them apart from other tribes. The most
obvious difference is the lack of a comprehensive reservation system in Oklahoma. As
Prucha (1984) notes, "There are no Indian reservations in Oklahoma...and the reservation
experience that was fundamental for most Indian groups in the twentieth century was not
part of Oklahoma Indian history" (262). In fact, there is only one reservation, Osage.
The Bureau of the Census also acknowledges this difference by designating areas
traditionally dominated by Native American populations but not set aside as reservation
lands as "historic areas of Oklahoma." Finally, the Indian Reorganization Act did not
apply to the Oklahoma tribes (see Prucha, 1984, 323).
Many of the tribes now residing in Oklahoma are not indigenous to that region.
Originally part of "Indian Territory,"^ this land was set aside for tribes that voluntarily
resettled through land cession and treaty ratification or involuntarily relocated through
military force. Many of the resettled tribes were promised sovereign status through their
treaties. The Five Civilized Tribes (Choctaws, Seminoles, Cherokees, Chickasaws, and
Creeks) were the first tribes to be relocated. Others were then interspersed in and around
these lands. This soon became a political liability for the United States. Under the guise

' Historically, Indian Territory included all lands west of the Mississippi River. As westward expansion
continued. Native populations were concentrated in a smaller area. Indian Territory primarily refers to
present-day Oklahoma and Kansas.
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of redressing "lawlessness" in Indian Territory, a movement was begun to restrict the
sovereignty of these nations and again expand the American land base.
In addition, the legal histories of the eastern and western halves of the territory are
different.^ The resulting complications aptly demonstrate the contradiction between
tribal sovereignty and imposed law. The eastern portion (Indian Territory) was defined
by early treaties and legal precedents that pertain only to groups resettled through the
Indian Removal Act. In the western portion (Oklahoma Territory), the same laws
affecting other tribes in the United States applied.
In 1890 the Indian Territories were significantly reduced by the Oklahoma
Organic Act,^ which created the Oklahoma Territorial Government. It was further
diminished through the General Allotment Act (applied to western Oklahoma) and the
Curtis Act"^ (eastern Oklahoma), interspersing non-Natives in Native communities. Even
though tribal self-government wasn't eliminated, the Curtis Act did abolish tribal courts
and declared Native law unenforceable in federal courts.
Within the Oklahoma Territories, laws were created that targeted individual
nations, curtailing their sovereign rights and making their situation unique. For example,
separate allotment laws were applied to the Osage and to the Five Civilized Tribes. Also,
the Osage Act of 1906 gives the SOI the right to remove tribal council members and
limits council control over tribal assets. Additionally, the Oklahoma Indian Welfare Act
does not apply to the tribe.
2

When Oklahoma was estabUshed m 1907, full jurisdiction was extended over those tribes in the eastern
portion of the state to eliminate sovereignty-based rights to tribal law.
^ Act of May 2, 1890, ch. 182, § 1, 26 Stat. 81.
" Act of June 28, 1898, ch. 517, 30 Stat. 495.
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Alaska
While Alaska Natives have the same legal status as Native Americans in the
lower forty-eight states (wards of the federal government), they have had considerably
different experiences. From the purchase of the Alaska territories in 1867^ to statehood
in 1959, federal government involvement with Alaska Natives was minimal. The issue of
Native rights was not addressed in the Treaty of Cession and the issue of land
entitlements was not formally addressed until the Alaska Native Claims Settlement Act of
1971

As the Native populations did not pose any significant military threat, there was

no need to negotiate treaties. Given the vast expanse, harsh climate, and geographic
isolation of much of Alaska, white settlers didn't push to expand into Native territories.
Thus, there was no political need to establish a reservation system. Without a defined
dependent population or obligations created through treaty clauses, appropriations to
provide services to Alaska Natives were minimal.
The relationship between the government and Alaska Natives was further defined
and differentiated from the experiences of other tribes by an 1887 district court decision.^
Sovereignty issues had created legal and fiscal problems for the federal government,^
resulting in pressure to deny the recognition of tribal sovereignty in the Alaska territories.
The judge found that federal Indian law did not apply to Alaska, denying recognition of
special status for tribal legal or political institutions and depriving Alaska Natives of the
federal protections afforded to other tribes. With the same legal status as whites, they
^ Treaty Concerning the Cession of Russian Possessions in North America, Mar. 30, 1867, United StatesRussia, 15 Stat. 539, T.S. No. 301.
® Pub. L. No. 92-203, 85 Stat. 688 (codified as amended at 43 U.S.C. §§ 1601 - 1628).
^ United States v. Seveloff, 27 F. Cas. 1021 (D. Ore. 1872).
^ See Chapters 3 and 4 for more details.
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were at the mercy of local laws and legal institutions. This left them vulnerable to the
pressures of assimilation and resource exploitation.
This decision affected attempts to organize Alaska Natives under IRA. Because
Alaska Natives maintained decentralized living patterns, they could not be easily grouped
into tribes or bands. A special criteria for defining them was created in 1936:
"groups of Indians in Alaska not recognized prior to May 1, 1936, as
bands or tribes, but having a common bond of occupation, or association,
or residence within a well-defined neighborhood, community, or rural
district."^
This differed dramatically from other tribes. While reservations brought together one or
more unrelated tribes or bands, none were established based on occupational category.
These groups included cooperatives of fishermen or pelt traders, regardless of residence.
IRA organized "Native Villages," consisting of all Native people living in the area,
regardless of language group or ethnic background. These could engage in economic
development projects and coordinate other public functions. However, most federal
programs are only available to tribes and their members. Native-controlled
municipalities may be eligible for some programs, but not for the same range as
reservation populations. Additionally, as the proportion of non-Natives in the
communities increased, it has become more difficult for Native peoples to maintain
control their surroundings and gain access to federal programs.
The Alaska Native Claims Settlement Act of 1971(ANCSA) was intended to
resolve land rights issues stemming from the incorporation of the territory in the 1800s.

' 25 U.S.C. § 473a.
Pub. L. No. 92-230, 85 Stat. 688 (codified as amended at 43 U.S.C. §§ 1601-1628).
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The Act effectively extinguishes all claims to title, use, or aboriginal right to lands in
Alaska.'^ Under ANCSA, the SOI divided the state into twelve geographic regions. This
was intended to make sure each region included people who shared some common
heritage or occupation. A thirteenth corporation was established for non-resident
Natives. Alaska Natives are allowed to enroll in one regional and one village
corporation. Village corporations are not cultural units, but rather holding companies for
lands and assets made available under the Act. The regional corporations hold title to the
subsurface lands distributed under the settlement; village corporations hold title to
surface lands. As enrolled members, Alaska Natives were given 100 shares of stock in
their regional corporation.
Unlike tribal organizations, these corporations are subject to municipal and state
government. They are designed to develop tribal lands and administer their portions of
the Alaska Native Fund. In essence, the legislation has set these units apart as profitmaking organizations to generate and distribute dividends and assets for stockholders
rather than focusing on social welfare or the cultural continuity of Native people.

" Aboriginal title, Indian title, and Indian right to occupancy are legal terms that refer to the same concept:
ownership of the lands inhabited by the tribe. Federal case law holds that while this title gives the right of
occupancy, it does not provide fee-simple interest (ownership including the right of disposition) m the land
unless Congress has provided it or the tribe itself has purchased the land.
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APPENDIX D: SUMMARY OF INDEPENDENT VARIBLES

Table D-1: Variables in the Capacity-Building Framework

Variable
Name

Variable Description

Predicted
Direction

cap_part

Coded 1 (0 otherwise) if the tribe ever received a grant for a
Community Action Program under the GEO program.

+

c_a_cap

Coded 1 (0 otherwise) if there was ever a provision for a Conduct
and Administration component of the CAP grant under the GEO program.

+

mobcap

Coded 1 (0 otherwise) if tribes included a component specifically designed
to mobilize the population and/or rejuvenate culture and community under
the CAP grant of the GEG program.

+

hscap

Coded 1 (0 otherwise) if tribe ever had a Head Start program.

+

hlthcap

Coded 1 (0 otherwise) if the tribe had a provision for either comprehensive
health care or medical care listed under the CAP components of the GEG
programs grant.

-l-

lawcap

Coded 1 (0 otherwise) if the tribe had a provision for either legal services
or "legal services training, research, technical assistance & evaluation"
listed under the CAP components of the GEG programs grant.

+

econcap

Coded 1 (0 otherwise) if the tribe had a provision for economic development
listed under the CAP components of the GEG programs grant.

+

num_yrs

The total number of years the tribe operated any programs under GEG/CAP.

+

earliest

Coded 1 (0 otherwise) if the tribe received its first CAP grant in 1965/1966.

+

latest

Coded 1 (0 otherwise) if the tribe received its first CAP grant in 1973 or later.
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Table D-2: Variables in the Institutional Learning Framework

Expected
Direction

Variable
Name

Variable Description with Data Sources

neverbor

Coded 1 if, in the period 1976-1986, the tribe apparently did not
borrow money through a BIA subsidized loan program; compare
to "bomoprb," "prbloan2" and "prbloanS" in this dataset. (Source:
Bureau of Indian Affairs, "Status of Loan Commitments in BIA's
Credit Program," U.S. Department of the Interior, Washington, DC,
1986)

numloan2

Total number of subsidized loans from the BIA that the tribe took out
in the period 1976-1986. (Source: Bureau of Indian Affairs, "Status of
Loan Commitments in BIA's Credit Program," U.S. Department of the
Interior, Washington, DC, 1986)

bomoprb

Coded 1 if, in the period 1976-1986, the tribe borrowed money through
a BIA subsidized loan program, but had no difficulties with loan
repayment. (Source: Bureau of Indian Affairs, "Status of Loan
Commitments in BIA's Credit Program," U.S. Department of the Interior,
Washington, DC, 1986)

prbloan2

Coded 1 (0 otherwise) if the tribe had difficulty repaying a subsidized
loan (or loans) from the BIA in the period 1976-1986; "difficulty" defined
as default, late payments, or refinancing. (Source: Bureau of Indian Affairs,
"Status of Loan Commitments in BIA's Credit Program," U.S. Department
of the Interior, Washington, DC, 1986)

prbloanS

Number of subsidized loans from the BIA that the tribe had difficulty
repaying in the period 1976-1986; "difficulty" defined as default, late
payments, or refinancing. (Source: Bureau of Indian Affairs, "Status of
Loan Commitments in BIA's Credit Program," U.S. Department of the
Interior, Washington, DC, 1986)

civc ch

Coded 1 (0 otherwise) if the tribal court expanded its jurisdiction to hears
civil and criminal cases between 1976 and 1984. (Source: "Indian SelfDetermination and the Role of Tribal Courts," American Indian Lawyer
Training Program, 1982.) (Source 2: "Native American Tribal Court Profiles"
1984)

juv_ch

Coded 1 (0 otherwise) if the tribal court added a separate juvenile system
between 1976 and 1984. (Source; "Indian Self-Determination and the Role
of Tribal Courts," American Indian Lawyer Training Program, 1982.) (Source
2: "Native American Tribal Court Profiles" 1984)
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Table D-3: Variables Measuring Resource Dependency

Expected
Direction

Variable
Name

Variable Description and Data Source

actue_95

Native American unemployment rate on the reservation for ages 16+
(Source: BIA Service Population and Labor Force Estimates for 1995.)

pempov97

Percent of Native the resident service population that is employed, but
below the poverty guideline. (Source: 1997 Labor Market Information
on the Indian Labor Force)

p_pub97

Percent of the Native resident service population that is employed in the
public sector (federal government or tribal government) (Source: 1997
Labor Market Information on the Indian Labor Force).

p_pri97

Percent of the Native resident service population that is employed in the
private sector (self-employment or for-profit employment) (Source: 1997
Labor Market Information on the Indian Labor Force).

casino96

Coded 1 (0 otherwise) if the tribe operated a casino in 1996. (Source:
Native American Directory and BIA Tribal-State Gaming Compacts List).

percol89

Percentage of reservation's Native residents (ages 25+) with a bachelor's
degree (Source: 1990 Census).

perhs_89

Percentage of reservation's Native residents (ages 25+) with a high school
diploma (Source: 1990 Census).

p govacr

Percent of total number of reservation acres owned by the United States
goverrmient (govtacre/totacre) (Source: BIA Annual Report of Indian
Lands, 1995).

p_indacr

Percent of total number of reservation acres owned by individual tribal
members (indvacre/totacre) (Source: BIA Annual Report of Indian Lands,
1995)

p_triacr

Percent of total number of reservation acres owned by the tribe (tribacre/
totacre) (Source: BIA Annual Report of Indian Lands, 1995)

near

Coded 1 (0 otherwise) if reservation is within 50 miles of a metropolitan
area with population 50,000+ (Source: HUD/UI 1996 Indian housing study).

mdis50

Distance to nearest 50,000+ city (HUDAJI calculation).

+/-
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Table D-4: Variables Measuring Cultural Solidarity

Expected
Direction

Variable
Name

Variable Description and Data Sources

bloods

The minimum "blood quantum" level required for membership in the
tribe. (Source: Tribal constitutions)

pertotli

Percentage of Native American reservation residents who live in
"linguistically isolated" households, which means "no person [in the
household] age 14 years or over speaks only English and no person age
14 years and over who speaks a language other than English speaks
English 'very well"' (Source: 1990 Census).

nlanglS

Percentage of the reservation population age 18 and above in 1989
who reported speaking a language other than English at home. On the
reservations, this is assumed to be a Native language (Source: 1990 Census).

nlang517

Percentage of the reservation population aged 5-17 in 1989 who reported
speaking a language other than English at home. On the reservations, this
is assumed to be a Native language (Source: 1990 Census).

lanch 18

The percent change in the reservation population age 18 and above who
reported speakmg a language other English at home. On the reservations,
this is assumed to be a Native language (Source: 1980 and 1990 Census).

lach 517

The percent change in the reservation population ages 5 to 17 who reported
speaking a language other English at home. On the reservations, this is
assumed to be a Native language (Source: 1980 and 1990 Census).

share2

Total reservation population/reservation Native American population
(Source: HUD/UI calculation from 1990 Census.)

tcultctr

Coded 1 (0 otherwise) if the tribe has a cultural center on the reservation.
(Source: Native American Directory.)

tnewspap

Coded 1 (0 otherwise) if the tribe is operates a local tribal newspaper. The
source does not reveal whether the paper is owned by the tribal government
or not (Source: Native American Directory^

pctalwSO

Percentage of Native American reservation residents over age 1 who have
always lived on this reservation (Source: 1980 Census).

mig7980

In 1980, number of Native American reservation residents over age 1 who
last moved onto the reservation in the years 1979 and 1980 (Source: 1980
Census).

mig7578

In 1980, number of Native American reservation residents over age I who
last moved onto the reservation in the years 1975, 1976, 1977, or 1978
(Source: 1980 Census).

+/-
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Table D-4, continued
Variable
Name

Variable Description and Data Sources

mig7074

In 1980, number of Native American reservation residents over age
1 who last moved onto the reservation in the years 1970, 1971, 1972,
1973, or 1974 (Source: 1980 Census).

Expected
Direction
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Table D-5: Variables Measuring Governance Structures

Variable
Name

Variable Description and Data Source

Expected
Direction

athenian

Coded 1 (0 otherwise) if the type of government is a "direct
democracy" (Source: tribal constitutions).

exec

Coded 1 (0 otherwise) if the type of government is a "strong
executive" or "presidential" type of government (Source: tribal
constitutions).

parliamt

Coded 1 (0 otherwise) if the type of government is a "parliamentary
system" where the chief executive is elected from within or by the tribal
council (Source: tribal constitutions).

Idrterm

Length of chief executive's term (Source: tribal constitutions).

+/-

legterm

Length of legislators' terms (Source: tribal constitutions).

+/-

stagger

Coded 1 (0 otherwise) if the legislators serve staggered terms (Source:
tribal constitutions).

+

judi

Coded 1 (0 otherwise) if there is provision in the tribal constitution for
a judiciary. (Source: tribal constitutions)

nojudi

Coded 1 for tribes with no constitutional provision for a judiciary and no
known court system (Source: tribal constitutions & other files).

app_84

Coded 1 (0 otherwise) if the tribe had established an independent court
of appeals (Source: "Native American Tribal Court Profiles" 1984).

tribc_76, tribc_84
Coded 1 (0 otherwise) if the chief judge was appointed by tribal council
in 1976 . (Source: "Indian Self-Determination and the Role of Tribal
Courts," American Indian Lawyer Training Program, 1982) and 1984
(Source: "Native American Tribal Court Profiles" 1984).
tribe_76, tribe_84
Coded 1 (0 otherwise) if chief judge was popularly elected in 1976 (Source:
"Indian Self-Determination and the Role of Tribal Courts," American
Indian Lawyer Training Program, 1982) and 1984 (Source: "Native
American Tribal Court Profiles" 1984). This variable goes with tribe *
above. If there is a judicial branch and the answer to both is coded "0,"
then the chief judge is appointed by the BIA.
jterm_76, jterm_84
The number of years served by chief judge. It is coded "25" if the tenure is
for life or if the term is indefinite (Source 1: "Indian Self-Determination and

+/-
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Table D-5, continued
Variable
Name

Variable Description and Data Sources

the Role of Tribal Courts," American Indian Lawyer Training Program,
1982; Source 2: "Native American Tribal Court Profiles" 1984).

Expected
Direction
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Table D-6: Control Variables

Variable
Name

Variable Description and Data Source

pop_97

Total Indian Resident Service population during 1997 (Source: 1997 Labor Market
Information on the Indian Labor Force).

grtplns

Billings and Aberdeen BIA area offices.

west

Portland and Sacramento BIA area offices.

southwest

Navajo, Phoenix, and Albuquerque BIA area offices.

midwest

Anadarko and Minneapolis BIA area offices.

eastern

Eastern BIA area office.
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APPENDIX E: CHARACTERISTICS OF NON-CAP TRIBES
Descriptive Profile of Non-CAP Tribes
As a general rule, tribes that did not participate in the CAP program tended to be
smaller then those that did. These differences are summarized in Table E-1 below.
Overall population means are four times less that CAP participants. Non-CAP tribes own
an average of approximately 26,229 total acres, while CAP tribes have over 13 times that
amount (342,849).' Non-CAP tribes have also suffered more extensively from the affects
of allotment, having larger percentages of individually owned acres (43% vs. 28%).
These tribes also have smaller percentages of government and tribally controlled land
than CAP participants. There are statistically significant differences in government form
as well. Tribes that did not participate are less likely to have an executive form of
government (79% did not (Fisher's exact = p<0.05)) or an Athenian form (64% did not
(chi-square = p<0.05)). Finally, tribes that did not participate in the CAP program had
lower overall blood quantum requirements for membership.
These differences are important to bear in mind. Joe (1986) reminds us that fear
of termination kept many tribes from participating. Smaller tribes with fewer natural
resources or other independent funding options faced severe repercussions if federal trust
obligations were eliminated. These tribes didn't want to be identified as competent and
be moved farther up the list to suffer the same fate as the Menominee tribes, whose sharp
economic downturn after being terminated was widely publicized.

' Due to its large size and tendency to skew averages upwards, the acreage figures are reported with the
Navajo Nation excluded for illustrative purposes only. The inclusion of Navajo in other models has been
statistically demonstrated not to affect the multinomial logistic regression results by variance inflation
diagnostics.
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Table E-1: Descriptive Profiles of CAP and Non-CAP Tribes
Variables
Average Total Acres
Average Government
Acres
Average Tribal Acres
Average Individual
Acres
Average Population
Executive Government
Athenian Government
Blood Quantum
0.125 or below
0.25 or above
"isher's Exact p<0.05

Not CAP
26,229
1%

CAP
342,849
22%

57%
43%

71%
28%

609
6%
29%

2,486
94%
71%

53%
46%

29%
71%
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