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ABSTRACT 

In this essay I attempt to examine critically 

Michael Walzer's just war theory. I begin by pointing out 

what I take to be philosophically sound about his concep

tion; in particular, his philosophical commitment to a 

doctrine of human rights as being morally decisive for 

questions of war. He argues, and I think correctly, that 

questions of justified wars and justified means within wars 

are ultimately questions about whether or not human rights 

are being respected. 

Unfortunately, Walzer does not always formulate his 

war principles in light of his fundamental commitment to 

human rights, and where he fails to do so, supreme emergen

cies and nuclear deterrence, I argue that his account be

comes incoherent. 

At bottom, Walzer supposes, in these instances, 

that while individual rights may not be overridden for 

purely utilitarian reasons, rights may, nevertheless, be 

overridden for the sake of the political community. What 

this amounts to, for Walzer, is the following claim: that 

it is more just to secure the rights of a collection of 

individuals than it is to secure the rights of one individ

ual. If so, it is morally permissible to suspend some 

vi 



vii 

individual rights for the sake of many individual rights. 

And even though 1 will hold that this argument is very per

suasive, I will suggest that it is mistaken from a moral 

point of view which takes human rights to be morally con

clusive. 



CHAPTER 1 

WALZER'S THEORY OF WAR: AN OVERVIEW 

Michael Walzer's Just and Unjust Wars^ makes a 

significant contribution to the literature of warfare. In 

particular, and contrary to those theorists who argue that 

there are no moral limits to war, it shows that war, like 

every other human activity, is subject to the demands and 

restraints of moral argumentation. In spite of the fact 

that the typical discourse on war is immersed in conceptual 

and empirical difficulties, Walzer skillfully shows that 

great clarity is possible for this difficult topic if care

ful attention is given to the analysis of the concepts that 

make critical judgments of war possible and to the patterns 

of justification governing their application. 

Holding that the proper method of practical moral 

inquiry is casuistic (not an altogether happy term since it 

tends to stress specific cases and detailed answers rather 

than general principles), Walzer turns to actual judgments 

and justifications from soldiers and statesmen (historical 

illustrations) to support his case that war and warfare are 

1. Just and Unjust Wars (New York: Basic Books, 
1977). 

1 



2 

relevant objects for moral evaluation. Thus he argues 

persuasively that war has never been "without limits"^ as 

Clausewitz held, that the enterprise of war has never per

mitted the "just belligerent" to act without restraint as 

2 Sherman claimed; and that it is not morally obtuse to dis

tinguish between the rights of combatants and noncombat-

3 A ants, a claim often made by the absolute pacifists. 

Whether we are interested in characterizing the nature of 

particular wars as just or unjust or whether we are inter

ested in characterizing the manner in which a war is fought, 

Walzer assumes that underlying these questions is a nexus 

of moral and legal considerations which governs our patterns 

of intelligent judgment. 

Now it should be noted at once that this assumption 

is controversial; since some war theorists simply deny that 

there is a stable moral point of view from which we may 

evaluate war and its conduct--deny, at any rate, some frame

work that is beyond the scope of utilitarianism. Sidgwick 

held, for example, that war and warfare are properly 

1. Walzer, Just and Unjust Wars, p. 23. 

2. Walzer, Just and Unjust Wars, pp. 32-33. 

3. Walzer, Just and Unjust Wars, pp. 135-159. 

4. See, for example, Jan Narveson, "Pacifism: A 
Philosophical Analysis" and Elizabeth Anscombe, "War and 
Murder" in War and Morality, ed. Richard A. Wasserstrom 
(Belmont, California: Wadsworth, 1970). 
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evaluated solely by considerations of usefulness and 

proportionality''"--i.e. , that one should do just enough, but 

not more, than what is necessary to accomplish the war's 

aims. Accordingly, if justice is reducible to utility, 

then a war and the acts committed in time of war are just 

so long as they have net good consequences--i.e., they are 

thought to be conducive and proportional means for a partic

ular end--"victory." 

Even though utility forms a part of the structure of 

our judgments about war, it is surely not (as Walzer clear

ly sees) the whole of our moral evaluation of war. Much 

like his Harvard colleague John Rawls, who argues that any 

moral theory must account for our considered moral judg

ments, Walzer holds that any theory of war must account for 

our considered moral judgments about war. But utilitarian 

theories obviously cannot account for a number of utility 

limiting claims we make about war and its conduct--for exam

ple, "The second principle of the war convention is that 

2 noncombatants cannot be attacked at any time." Because 

utilitarianism cannot account for "a particular view of the 

3 moral world," utilitarian theories cannot be the moral 

foundations of our considered judgments about war and thus 

1. Henry Sidgwick, Elements of Politics (London, 
New York: Macmillian, 1897), pp. 253-255. 

2. Walzer, Just and Unjust Wars, p. 151. 

3. Walzer, Just and Unjust Wars, p. xv. 
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must be rejected. It is, in my judgment, one of the main 

virtues of Walzer's analysis that it rejects the primacy of 

utility in determining the just character of particular wars 

and judgments, decisions and actions in time of war. This 

virtue, however, is significantly qualified by Walzer's 

treatment of "supreme emergencies"^--a topic I shall take 

up later in some detail. However, before this limiting 

case is discussed, it is reasonable to raise at this point 

the following question: if the principles of utility can

not account for our moral judgments about war, then what 

principles can? 

Walzer answers this question by asserting that "the 

morality I shall expound is in its philosophical form a 

2 doctrine of human rights." He holds that these rights flow 

from a theory of personhood; and, in so doing, he joins a 

number of other philosophers who rest the soundness of their 

moral judgments upon the unique value each person has simply 

in virtue of being a person. (Rights-based moral theories 

of a Lockean or Kantian variety are experiencing a contem

porary renaissance through such widely read and influential 

works as John Rawls's A Theory of Justice, Robert Nozick's 

1. This is a phrase which Walzer uses to describe 
those circumstances in which a state may use extreme mea
sures to defend itself against an imminent danger. 

2. Walzer, Just and Unjust Wars, p. xvi. 
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Anarchy, State and Utopia, and Ronald Dworkin's Taking 

Rights Seriously. Walzer has clearly been influenced by 

this development.) Justice on this analysis consists in 

respecting and protecting persons' rights, and thus wars 

and acts of war are just only insofar as they do not vio

late rights. Whenever there is a conflict between rights 

and utility, Walzer asserts that utility-considerations 

should be constrained by rights-considerations. In short: 

If the production of certain good consequences (e.g., win

ning a battle) is possible only by violating the rights of 

persons, then it is morally required to respect those rights 

and thus forego those consequences. 

Walzer claims that his theory of human rights is 

presupposed by the traditional theory of aggression (the 

legalist paradigm).^" The latter theory holds that a war is 

unjust if it amounts to an aggression against the rights a 

collection of persons has to territorial integrity and po

litical sovereignty. What this actually means, according 

to Walzer, is that the interest a collection of persons has 

in integrity and sovereignty is basically an interest in a 

condition of "liberty and security." Thus, acts of aggres

sion are crimes, not because they violate territorial 

1. This is a phrase which Walzer uses to capture 
the most contemporary formulation of the right to make war. 
In Chapters 2 and 3 I will discuss this formulation in some 
detail. 
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integrity and political sovereignty, but because they 

violate the rights of persons: "Aggression is the name we 

give to the crime of war. We know the crime because of our 

knowledge of the peace it interrupts--not the mere absence 

of fighting, but peace-with-rights, a condition of liberty 

and security that can exist only in the absence of aggres

sion itself. [Aggression] is to confront [persons] with 

the choice: your rights or (some of) your lives!"^ 

When aggression is understood in this sense several 

revisions to the "legalist paradigm" are required since, on 

the one hand, any "anticipation" (preventive war, pre

emptive strike), or "intervention" (secession, counter-

intervention, and humanitarian intervention) amounts to an 

act of aggression, while on the other hand, demands for 

unconditional surrender, and unjust war settlements do not. 

Walzer's theory of aggression identifies an act as one of 

aggression just in case it violates human rights. Thus, 

preventive wars, pre-emptive strikes, counter-interventions, 

and humanitarian-interventions may not be acts of aggres

sion; on the contrary, "states can be invaded and wars just

ly begun to assist secessionist movements . . ., to balance 

1. Walzer, Just and Unjust Wars, p. 51. 

2. Walzer, Just and Unjust Wars, pp. 74-108. 
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the prior interventions of other powers, and to rescue 

peoples threatened with massacre."^ 

In every case Walzer establishes what he considers 

to be morally rigorous constraints; i.e., moral limits which 

suggest that the rights of persons are to be taken serious

ly. The question, however, is whether Walzer takes these 

rights seriously enough. 

Consider the following: if the theory of aggression 

holds that any use of force or imminent threat of force by 

one state against the rights of another constitutes aggres

sion, and if we hold that "imminent threat of force" means 

any state of affairs which "seriously" threatens the secu

rity of a state, then a threatening state can be described 

as an aggressor even if it has no intention of launching a 

first strike. The threatened state may then legitimately 

launch a first (or pre-emptive) strike. This is Walzer's 

theory of justified pre-emptive strikes; and, though it may 

seem initially plausible, it does not seem satisfactory on 

reflection because it does not explicitly rule out the pos

sibility of violating the rights of those very persons who, 

though in some sense "threatening" to attack, do not really 

intend to do so. In domestic criminal law I may not pre

ventively attack a person merely because his behavior seems 

1. Walzer, Just and Unjust Wars, p. 108. 
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hostile and threatening; and it does not seem 

unreasonable that some comparable restraint be morally 

required in international relations. Pre-emptive strikes 

are simply too morally serious to be justified by un

clear appeals to some vague notion of threats that fall 

short of an intention to attack; thus there should be 

more severe limits placed upon such strikes than those 

suggested by Walzer. 

In addition to considering the nature and 

justification of war itself, Walzer also discusses the 

rules and practices--both moral and legal--which govern 

the acts committed in time of war (the war convention). 

He argues that the moral permissibility of military op

erations is determined by whether the rights of the 

persons being attacked are being violated. In raising 

the question of "fighting well,"^ Walzer focuses upon 

the fact that the "conventions of war" recognize various 

classes of persons with different claims upon life, lib

erty and security. Combatants, prisoners of war and 

noncombatants all have a claim upon the goods listed 

above. The strength of their respective claims, however, 

1. This is a term which Walzer uses to capture 
the moral requirement to assess what means are justified 
in the course of war. 
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becomes increasingly greater (there are fewer things that 

may legitimately be done to them) as we proceed along the 

spectrum from combatant to noncombatant. Many things 

morally permissible to do to combatants (e.g., intentionally 

kill them) are morally impermissible to do to noncombatants, 

for there are different moral standards applicable to the 

various classes of persons who may be among war's victims. 

With this rights-based view of the war convention in mind, 

Walzer assesses the acts of war and specifies the conditions 

under which sieges, blockades, reprisals, guerrilla resis

tance, and acts of terrorism are morally justified, if ever. 

Walzer is exactly right on this--that these are 

precisely the sorts of considerations that ought to deter

mine whether a belligerent is correctly said to be fighting 

well or not. The extent to which a belligerent protects the 

rights of various classes of persons just is the extent to 

which that belligerent fights well--i.e., carries out par

ticular military operations in a morally acceptable way. 

This, obviously, is Walzer's general view of what it means 

to fight well; but his view becomes seriously confused and 

unconvincing when he attempts to qualify it for times of 

"extreme emergency." In such times, he argues, the rights 

of noncombatants may be overridden by considerations of 

utility (Sidgwick's principles of usefulness and propor

tionality) . 
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Walzer's argument is roughly the following: When a 

nation is faced with the danger of defeat, and if that 

danger is imminent (close at hand) and serious ("an ulti

mate threat to everything decent in our lives [such that] 

the consequences of its final victory [are] immeasurably 

awful ... We see [this danger] as evil objectified in the 

world, and in a form so potent and apparent that there 

could never have been anything to do but fight against 

it"),^ and if there are no other means of avoiding the 

defeat except by attacking the life and liberty of that 

belligerent's noncombatants, then it is morally justified 

to do so. 

There are several serious problems to be faced by 

this account. First, it needs to be made very clear that 

the evil danger a nation faces is indeed "evil objectified" 

and not simply what we take, perhaps through self-deception, 

as such an evil. Since all nations, historically, have 

been inclined to view all their wars as struggles against 

"evil objectified," the theory may be used to justify a 

morally repugnant state's effort to survive. This objection, 

however, will not be fatal if objective criteria (i.e., free 

of bias and self-interest) for such concepts as "enslavement 

and extermination" are developed. Except for appealing to 

1. Walzer, Just and Unjust Wars, p. 253. 
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such plausible examples as Nazi Germany, Walzer gives us 

very little toward the development of such criteria. 

Second, although the judgments of war are supposed 

to be compatible with our considered moral judgments about 

war, this theory seems to propose that we may do some things 

which our considered judgments would condemn. It is, of 

course, true that slavery, genocide and political destruc

tion are serious dangers; but suppose that the only way 

they could be avoided would be to destroy the enemy nation 

entirely. Since the theory holds that necessity prevails 

in these circumstances, there are no moral proscriptions 

which would prevent this sort of destruction. Supreme 

emergencies "bring us under the rule of necessity (and 

necessity knows no rules).But surely this is too hasty. 

Such cases are indeed hard, but it is precisely for such 

hard cases that one formulates moral theories of war. If 

our moral obligations to respect rights weaken in just 

those cases where considerations of utility tempt us to ig

nore rights, then we are operating with a very strange con

ception of moral obligation indeed. To simply cite 

"necessity" when the going gets rough is to fail to impose 

limits in the very cases where limits are much needed. If 

rights of persons are as sacred as Walzer has earlier led us 

to believe, then why are these rights not always decisive-

1. Walzer, Just and Unjust Wars, p. 254. 
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even in the hard cases? A detailed and careful answer to 

this question is needed, and Walzer does not provide it. 

Third, and finally, what is the ultimate status of 

this theory? Is it really, in the last analysis, a moral 

theory which is founded on respect for rights? How can it 

consistently be this since it explicitly allows for rights 

to be overridden in some cases by demands of utility? It is 

an odd use of the concept of "ultimate" to say that an ulti

mate value sometimes takes a back seat to some other value. 

Is the rights theory then at heart an unhappy compromise 

with a kind of utilitarianism or even with some nonmoral 

notion of prudence? Walzer's theory generates these ques

tions but does not help us to answer them. 

Even though one may well take issue with many of 

Walzer"s arguments and conclusions, one must admit that his 

valuable book examines many of the difficult issues of war 

with a reasonable clarity and provides a framework which 

makes the discussion of the subject matter manageable and a 

resolution of its problems at least a step closer. If not 

the last word, it is an important first word. Thus, in a 

spirit both of admiration and criticism, I propose to sub

ject Walzer's theory to detailed analysis. My discussion 

shall proceed as follows: Chapter 2, The Doctrine of the 

Just War: An Historical Perspective (this will place 

Walzer's book in historical context); Chapter 3, 



Jus ad Bellum: Justified Wars; Chapter 4, Jus in Bello: 

Justified Means Within War; and Chapter 5, Two Dilemmas of 

War. 



CHAPTER 2 

THE DOCTRINE OF THE JUST WAR: 

AN HISTORICAL PERSPECTIVE 

Introduction 

Doctrines of just war theory have been formulated 

mainly by theologians and jurists and chiefly for the pur

pose of reducing the horror of war. They have, for the 

most part, been interested in setting out a body of rules 

which regulates violent conflict. And while some of these 

doctrines perhaps originated in an attempt to capture our 

pre-theoretical moral beliefs about war, it is not always 

the case that they have done so; since many of them distort-

as we will soon discover—its moral boundaries. So, while 

the traditional doctrine may serve as our initial account of 

the morality of war; in the final analysis, it will not 

serve us satisfactorily. It provides an excellent place for 

our discussion to begin since some moral wisdom relating to 

the declaration and conduct of war is contained within it, 

but it is not the end of our discussion since much of the 

"wisdom" that it possesses is conceptually confused. 

On the whole, as the just war doctrine has found its 

way into political usage, the doctrine's content has 

14 
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undergone significant change. If we begin--somewhat 

arbitrarily--with Augustine and trace the evolution of the 

doctrine to its most contemporary formulation, we will dis

cover that the doctrine's early theological expressions 

have given way successively to natural law formulas in the 

seventeenth century, and to formal and legalistic defini

tions in the nineteenth and twentieth centuries. 

In this chapter I will briefly review the history 

of just war doctrine. For the most part, I will be inter

ested in developing the reader's appreciation of the depth 

and richness of the dominant themes of just war theory. To 

make the task somewhat manageable I have divided the doc

trine's history into a classical and modern period. In my 

treatment of the classical period, I have not worried 

philosophically about the doctrine's various formulations. 

I have simply stated their meanings, sometimes their impli

cations, and when possible, their authors. My treatment of 

the modern conception, on the other hand, has some philoso

phical interest because after I present its most recent 

formulation, I attempt to raise a number of problems for it 

by reviewing several contemporary essays in the literature 

of warfare. 

Now there does not seem to be any right place from 

which to begin a history of just war doctrine since there 

are as many starting places as there are historians. Hence, 
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while it may be argued that the origin of the doctrine is 

to be found in the works of Aristotle,^" others have traced 

its roots to different sources. And even though its incep

tion is a matter of some controversy, it is, nevertheless, 

safe to view the history of the doctrine as an attempt to 

answer the classic questions of just war theory: under 

what conditions is war ever justified? And what sorts of 

acts are morally permissible in the course of war? Both 

the classical and the modern formulations of the doctrine 

include statements of the right to make war (jus ad bellum 

statements) and statements of what is allowable in its 

course (jus in bello statements). And it is to these state

ments as they appear in the classical and modern conceptions 

that we now turn our attention. 

Classical Just War Doctrine 

Though the most systematic statement of the clas

sical just war doctrine is to be found in the writings of 
o 

St. Thomas Aquinas, at least one earlier formulation of 

the doctrine deserves attention. Around 1148, Gratian's 

Decretals were published, and this work attempted to set out 

answers to several questions. First, can Christians 

1. Aristotle, Politica, In Introduction to Aristotle, 
ed. Richard McKeon (New York: Random House, 1947), p. 566. 

2. Thomas Aquinas, Summa Theologiae (New York: 
McGraw-Hill, 1964), pp. 81-83T 
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participate in war whatsoever? And second, if they can, 

what sorts of wars would Christians be allowed to partici

pate in? 

Gratian answered the first question affirmatively 

and then attempted to set out the conditions for the sorts 

of wars Christians could engage in. It should be noted 

from the beginning that Gratian's just war doctrine is a 

doctrine of the right to make war, or more simply, a doc

trine of the jus ad bellum. 

We might begin with two accounts that influenced 

the thought of Gratian: one from Isidore of Seville and 

the other from Augustine. According to Isidore, "A lawful 

war is one that is waged by declaration, for the recovery 

of property or to repel enemies."^" Augustines' account 

differs only slightly: "We usually describe a just war as 

one that avenges wrongs, that .s, when a nation or state 

has to be punished either for refusing to make amends for 

outrages done by its subjects, or to restore what it has 

2 seized injuriously." Along with these definitions, we may 

include Augustine's general view that the enemies of the 

1. A quote from Isidore of Seville's, Etymologies 
in Hugo Grotius, De Jure Belli ac Pacis, in The Classics of 
International Law, ed. James Brown Scott (Washington: 
Carnegie Institute, 1916), p. 633. 

2. Aquinas, Summa Theologiae, p. 83. 
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Church may be coerced by war,"'" War for the sake of religion 

is to be allowed as well. 

Justification of war, according to the Decretals, 

requires a fault on one side, and an action to correct the 

injustice on the other side. An element is added to Augus

tine's analysis by Cicero's requirement of a "formal dec-
9 

laration" of war. A just war must be declared beforehand 

and must be fought to redress a wrong already performed, 

including wrongs done to the church. The emphasis is on the 

defense of one's own property, implying regaining it or just 

payment for it if it was unlawfully taken; and punishment 

for wrongdoing if the other state has taken no steps to 

exact punishment on its own. And it should be noted that 

an actual wrong must have been done. It is not enough that 

evil intentions exist. Hence, a preemptive strike to re

dress a wrong to ptmish a bare evil intention is ruled out. 

St. Thomas Aquinas, in the Summa Theologiae, reduced 

the concept to these three conditions: that a just war 

(1) be fought on right authority, (2) have a just cause, and 

3 (3) be waged with the right intention. Again, it should be 

1. Grotius, De Jure Belli, p. 521. 

2. Grotius, De Jure Belli, p. 633. This is a re
quirement which Isidore also makes reference to in his 
theory of justified war noted above: "A lawful war is one 
that is waged by declaration." 

3. Aquinas, Summa Theologiae, pp. 81-83. 
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noted that these conditions are ones which pertain to jus 

ad bellum considerations. In a sentence, they specify the 

conditions under which a state has the right to make war. 

This is, from Augustine to the sixteenth century, the prin

ciple element of the classic just war doctrine. And while 

an initial formulation of the jus in bello doctrine may be 

found in the works of Aquinas (soon to be noted), his 

primary emphasis is upon a doctrine of jus ad bellum. 

For Aquinas, a "just cause" exists where there is 

some fault to be punished,^" and "right authority" exists 

where the magistrate is acting as "God's minister, an aven-
o 

ger to execute wrath upon him that doth evil." Accord

ingly, in any just war there is a just as well as an unjust 

side; the just side vindicates an evil which the unjust 

side has done. And like Gratian, Aquinas argues that wars 

will be either wars of defense or wars of retribution. In 

either case, it is not necessary that the wrongdoer strike 

the first blow. All that is necessary is that some doer 

commit some wrong which justifies the use of force. For 

Aquinas, heresy is an example of an offense against God 

which deserves to be avenged, no matter how unwarlike the 

wrongdoer may be. And again, like Gratian, Aquinas rules 

1. Aquinas, Suroma Theologiae, pp. 81-83. 

2. Aquinas, Summa Theologiae, p. 83. 
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out first-strikes merely because one state suspects another 

of evil intentions, but his theory permits first strikes 

only if some "actual" wrong has been done. 

The third condition, "right intention," is quite 

interesting since it imposes both ad bellum and in bello 

requirements: ad bellum requirements upon the authority 

who declares the war, and in bello requirements upon those 

who are to wage it. However, it is important to notice 

that in the second case the constraint imposed is minimal. 

The concept of right intention, like the other two condi

tions, is borrowed from Augustine. Augustine declares that 

"the craving to hurt people, the cruel thirst for revenge, 

the unappeased and unrelenting spirit, the savageness of 

fighting on, the lust to dominate, and such like--all these 

are rightly condemned in wars."^ "Right intentions" is a 

necessary condition of a just war since it conduces to a 

lasting peace. Augustine argues that "we do not seek peace 

in order to wage war, but we go to war to gain peace. 

Therefore be peaceful even while you are at war, that you 

may overcome your enemy and bring him to the prosperity of 

2 peace." The requirement of right intention is the require

ment of Christian charity: that Christians who make war do 

1. Aquinas, Summa Theologiae, p. 83. 

2. Aquinas, Summa Theologiae, p. 85. 
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so with love for their enemies, to correct their errors, and 

not simply to hurt them or dominate them. This requirement 

opens Aquinas' general theory to the demands of in bello con

siderations. Right intention, accordingly, may be viewed ei

ther as an ad bellum or an in bello condition for a just war. 

It might be asked whether there are any explicit 

jus in bello constraints which Gratian or Aquinas impose 

upon the conduct of war. The answer is yes, though nearly 

an inaudible one. For both theorists, certain churchmen 

were expressly exempted from the acts of war. Under their 

respective theories, only bishops and clerics were immune 

from the acts of war.^" Since they were prohibited from 

making war, it was only fair that they should be immune 

from its consequences. 

Actually the rise of noncombatant immunity is better 

traced to another influence upon just war doctrines , in particu-

2 lar, the effect of the code of chivalry. Medieval warfare 

was conducted by members of a warrior class and those who 

directly supported them. Clerics and bishops belonged to a 

different class of persons than did warriors and hence, by 

1. Aquinas, Summa Theologiae, pp. 85-87. 

2. M. H. Keen, The Law of War in the Late Middle 
Ages (Toronto: University of Toronto Press, 1965), pp. 2-3, 
18̂ 190. 
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virtue of the chivalric code, they were exempt from the 

impact of conflict. 

And an even clearer pronouncement of noncombatant 

immunity was found in canon law tinder Pope Gregory IX in the 

thirteenth century. In a document entitled, "Of Truces and 

Peace," eight classes of persons were listed as being immune 

from the violence of war: clerics, monks, friars, religious 

pilgrims, travelers, merchants, and farmers.^" The property-

land, animals, and goods—of the innocent were also pro

tected. 

Since no reason is offered for the immunity of these 

classes of persons, it can only be guessed that the authors 

of the treatise saw these individuals as falling under the 

protection of the requirement to wage the war with a right 

intention. It may also be suggested that the authors of 

this document were prepared to extend the application of 

the reason which protected bishops and clerics to the other 

classes of persons mentioned above. Noticeably absent from 

the list, however, was the mention of women, children, the 

aged, the sick, and etc. But this may be explained by the 

1. Francisco Suarez, A Work on the Three Theolog
ical Virtues Faith, Hope, and Charity, in The Classics of 
International Law, ed. James Brown Scott (Washington: 
Carnegie Institute, 1944), pp. 836-854. See especially 
p. 843. 
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fact that these individuals were already protected by what 

remained of the code of chivalry. 

By the end of the thirteenth century, a just war 

required a right authority, a just cause, and a right in

tention. It must be declared in advance, and it must be 

undertaken to secure peace. The war must be defensive or 

retributive in character since offensive wars and wars of 

preemptive retribution were prohibited. And, even though 

a just war could be undertaken for the sake of church, 

churchmen were prohibited from participating in war. And it 

should be noted that almost all of what was written about 

just wars pertained to jus ad beHum conditions. Only the 

beginnings--and nothing but the beginnings--of jus in bello 

doctrines can be discerned. Included in this beginning is 

the dual role which "right intention" played and the trun

cated list of noncombatants found in the treatise "Of 

Truces and Peace." 

In the intervening three hundred years, the doctrine 

was further influenced by canon law, the law of custom (jus 

gentium) and the residual elements of the chivalric code. 

Canon law influenced the development of ad bellum condi

tions, and in particular, the formulation of the conditions 

which justified the interminable religious wars of the late 

Middle Ages. Jus gentium influenced both ad bellum and in 
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bello conditions, but its major effect was felt in the 

formulation of the right to make war. Finally, the chiv-

alric code played an important role in extending the appli

cation of the rules which governed the conduct of war. 

According to thirteenth century theorists, a right 

authority existed only if a magistrate acted as a "minister 

of God," but by the fifteenth century the prince could on 

his own authority use force against internal and external 

enemies.^ His authority is based upon his obligation to 

perfect the State. It would not be a perfect state if he 

did not have the authority to secure its safety. What sort 

of explanation would account for this change? 

Between Aquinas and the fifteenth century, the idea 

of natural law was severed from its theological base. The 

sense of the immediacy of God's presence behind the prince, 

a necessary condition in Aquinas' and Gratian's theory, 

eroded to the point that the "divine rights of kings" meant 

that a prince could act without God. A new emphasis was 

placed upon natural law which changed the very language of 

the just war doctrine. It was no longer necessary that 

princes invoke God's judgment against evildoers since 

princes viewed themselves as having the right to retaliate 

against wrongdoers. 

1. Suarez, A Work on Three Theological Virtues, 
pp. 805-806. 
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Two things contributed to this shift in the meaning 

of the just war doctrine. One was the idea that the 

prince's power comes from the community, rather than from 

God.^" The second was the developing concept of jus gentium 

2 as the body of customs and agreements among peoples. The 

first allowed the prince to act in the name of his people 

and the second allowed wrong to be defined in terms of a 

violation of a customary or mutually agreed upon right. 

By the end of the fifteenth century, a just war 

doctrine had evolved that included, in rough form, all of 

the elements that today would be cited as characteristic 

of just war doctrine. It had two portions: one governing 

the right to go to war (jus ad bellum), and the other 

governing what is right to do in war (jus in bello). The 

former was derived principally from Augustine, Gratian, and 

Aquinas, and the latter, chiefly from customary law (jus 

gentium) and the chivalric code. 

By the seventeenth century, the ad bellum and in 

bello doctrines had undergone even more significant changes. 

First, the conception of "right authority" was altered. 

While it initially meant the authority exercised by God's 

magistrate on earth it came to mean the authority of a 

1. Suarez, A Work on Three Theological Virtues, 
pp. 362-377. 

2. Su&rez, A Work on Three Theological Virtues, 
pp. 346-347. 
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sovereign prince who sought to protect the interests of his 

community. This shift in meaning may be attributed to two 

developments: a growing tendency to distinguish religious 

wars from political ones (where the former were waged for 

the sake of the church and the latter for the rights of the 

community), and an increasing emphasis upon jus gentium as 

a body of customs and agreements among princes. 

Secondly, "just cause" had, along with the above 

shift, become subdivided into two types of causes, that is, 

religious and political ones. The latter class of reasons 

became increasingly more important in just war literature. 

Pvinishment in the name of God of those who had done some 

wrong became, in the late Middle Ages, a much more secular 

concern. While thirteenth century theorists thought of the 

wrongdoer as morally guilty before God and man, later 

theorists saw the wrongdoer as one who violated a customary 

law or political agreement. 

Finally, "right intention" had been divided into its 

component parts: one part pertained to the right to make 

war, and the other to what could be done in its course. 

This was a substantial shift from the thirteenth century, 

when right intention was almost exclusively an ad bellum 

consideration. It required the prince to examine his motives 

to see if any of the evil intentions that Augustine had 
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named were present. But, in the sixteenth century, it was 

the responsibility of the soldier as well. 

In the long run, it was jus in bello that was impor

tant for modern just war doctrine. Twentieth-century 

developments in the laws of war have focused almost entirely 

on limiting the harshness of war with the notable exceptions 

of the Kellogg-Briand Pact and several articles of the 

United Nations Charter. (Both of these will be discussed 

in the latter part of this chapter). The formal incorpor

ation of an in bello doctrine into just war theory is 

significant for several reasons. First, in those cases 

where it was difficult to determine which side's cause was 

just, in bello constraints made it possible to judge the 

relative justice of the opponents on the basis of the manner 

in which each side fought for its cause. Secondly, the 

notion of war crimes may be derived from the in bello doc

trine. And finally, the presence of in bello restraints 

helped modify the harshness of war. 

These remarks take us up to the modern conception 

of just war doctrine. For the purposes of this paper, the 

modern period will be subdivided into an early and a late 

period. In the early modem period, Victoria and Suarez 

represent the doctrine's highest expression, while in the 

late period, the thoughts of Grotius, Locke, and Vattel do so . 

It is to these thoughts that we now turn our attention. 



Modern Just War Doctrine 

The early modern period is distinguished from the 

classical period by two factors: first of all there is a 
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radical shift in the nature of a "just cause" and, secondly, 

the theorists of this period begin to place more emphasis 

upon analyzing the rules which govern the conduct of war 

as opposed to its declaration. 

To fill out this formulation of the doctrine, it 

is necessary to explore its repudiation of religious reasons 

as legitimate causes for war and to say what its formula-

tions of the jus ad bellum and jus in bello doctrines are. 

Along the way it would be appropriate to highlight its con-

nections with the classical and late modern conceptions of 

just war doctrine. 

Franciscus de Victoria argued that a "difference 

of religion is not a cause of just war."1 For that matter, 

nor is the extension of empire or glory or advantage to the 

prince. "There is a single and only just cause for commenc

ing a war, namely, wrong received." 2 War for propagation 

of religious faith simpliciter is ruled out. Victoria's 

main point seems to be that belief cannot be forced, and 

1. Franciscus de Victoria, De Indis et De Jure Belli 
Relectiones, ed. Ernest Nys, in The Classics of International 
Law, ed. by James Brown Scott (Washington: Carnegie Insti
tute, 1917) De Jure Belli, Sect. 10. 

2. Victoria, De Indis, Sect. 13. 
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it is illegitimate to try to do so. Just war may be waged 

only for a wrong done, and for Victoria, this means a "nat

ural rights" violation. In a sentence, the wrong received 

is not to be defined in terms of some spiritual offense 

which is given. 

Francisco Suarez also rejects the possibility that 

religion may offer just cause for war. While the state may 

impose a religion upon its subjects, it may not impose its 

religion upon those who are beyond the authority of the 

state.* Suarez?s argument is basically a political one and 

holding it clearly distinguishes him from the classical the

orists . 

Victoria's and Suarez's realization that religious 

pretense can cover aggressive war with a cloud of apparent 

justice drives them to disallow religion as a possible just 

cause for offensive war. For these theorists, unlike the 

classical ones, the harm done must amount to an injury to 

the state or its citizens or both. This is the beginning 

of the effort to rule out offensive war completely; an ef

fort which is accomplished in the late period of the modern 

just war doctrine. 

Aquinas, it may be recalled, had declared that three 

things were necessary for a just war: right authority, just 

cause, and right intention. Each of these concepts was 

1. Su&rez, A Work on Three Theological Virtues, 
pp. 760-762. 
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defined in terms of religious reasons by the classical 

theorist. The modern theorist, however, rejected this anal

ysis, and found the meaning of these concepts in "natural 

law." 

For Victoria and Suarez, a right authority was not 

God, but the secular prince who has no earthly superior.^" 

And a just cause for war was not a religious one, but one 

2 which was recognized by natural law. And in this respect, 

there are four legitimate reasons for war: defense, retri

bution, breach of agreements, and dissuasion of those who 

aid one's enemies. The justice of war here is not something 

that is to be decided by God; it is rather to be declared 

by the community of men on the basis of whether or not the 

ad bellum requirements are present. Here the justice of 

war is clearly removed from the theological arena, and 

placed into that of the law of nations. 

Jus in bello considerations in the modern conception 

received even greater attention than it did in the classical 

formulation. The increased emphasis stemmed from the fact 

that ad bellum conditions became less effective in prevent

ing war since the modern theory recognized the possibility 

of both sides having a just cause. Consequently, they 

1. Victoria, De Indis, Sect. 35. 

2. Victoria, De Indis, Sect. 37. 
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turned their attention away from preventing war to reducing 

the harshness of wars. 

Two principles became the bench marks of the devel

opment of jus in bello doctrine in the modern conception. 

One principle was concerned with the relation of means to 

ends; namely, the principle of proportionality. And the 

second was concerned with the level of undesirable secondary 

effects associated with a given act, in particular, the ef

fects of an act on noncombatants. 

Both Victoria and Suarez argued that justice re

quired that noncombatants be immune from attack. And while 

some theorists held that the obligation not to violate inno

cence was an absolute one, Victoria and Suarez held a some

what weaker view of the nature of this obligation. In any 

case, and even with these qualifications, children, women, 

clerics, religious foreigners, guests of the enemy country, 

"harmless agricultural folk and also . . . the rest of the 

peaceable civilian population"'' were deemed to be immune 

from the harshness of war. And where Victoria and Sudrez 

were prepared to limit the right of immunity, they did so 

on the basis of the principle of proportionality arguing 

that just in case the harm sustained by attacking the life 

and property of innocent persons was proportional to the 

wrong initially sustained by the attacker, then it was 

1. Victoria, De Indis, Sect. 35. 
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morally permissible to attack those innocent lives.^ Often 

this permission was justified in terms of "necessity," but 

again only if the contemplated act was proportional to the 

injury that would be sustained if it were not done. 

Victoria and Suarez represent a transitional stage 

in the development of a nontheological just war doctrine 

that becomes fully secularized in the works of Hugo Grotius, 

John Locke, and Emmerich de Vattel. Each of the latter 

theorists agrees that the justice of war is to be assessed 

in terms of non-theological criteria. Accordingly, the con

tent of the classical criterion of "right authority" was 

replaced by the concept of sovereignty; the traditional con

ception of "just cause" was limited to those reasons which 

could be discerned by an objective observer; and the Augus-

tinian condition of "right intention" was treated only 

scantily and always in terms of in bello considerations. 

All assert that the causes for a just war are con

nected with an injury which is done or offered. For Grotius, 

war may be waged "for prevention of injuries not yet done" 

2 and "for injuries already done." Locke and Vattel agree 

with the formulation of this ad bellum condition. In short, 

1. Victoria, De Indis, Sect. 37. 

2. Hugo Grotius, De Jure Belli A1 Pacis, in The 
Classics of International Law, ed. James Brown SCott (Wash
ington: Carnegie Institute, 1917), pp. 172-173. 
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a just war is a defensive war. Grotius, Locke, and Vattel 

are broadening the scope of defensive wars to include 

offensive wars against those who intend to commit a wrong. 

But to employ such preemptive strikes, it is absolutely 

necessary that the other's intent be certain. Uncertain 

fear of a neighboring country whose power is swelling is 

explicitly named as an unjust cause for war. "It is . . . 

required, that the danger be present and ready instantly to 

fall upon us."1 If any doubt remains, it is necessary to 

wait and attempt to avoid the conflict. 

Their views on how wars may be waged are roughly 

equivalent as well. Even though self defense permits one 

to take the life of his enemy, there are some moral limits 

to its exercise. For Grotius the limit has its roots in 

the theological as well as the secular traditions. Chris

tian charity precludes the killing of an enemy who does not 

perform a function which is directly related to the conduct 

of war. Moreover, the doctrine of proportionality oper

ates to prevent unnecessary killing which is not conducive 

to victory. Locke, on the other hand, rests his case fully 

upon the argument that only the guilty may be punished. 

And the guilty are those who have prosecuted an unjust war 

or have aided in its prosecution. "The right of conquest 

1. Grotius, De Jure Belli, pp. 173-174. 
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extends only to the lives of those who joined in the war, 

but not to their estates, but only in order to make repar

ation for the damages received and the charges of the war, 

and that, too, with reservation of the right of the inno

cent wife and children."^" 

Vattel argues similarly. While everyone in the 

opposing nation is an enemy, he may not be a guilty one, 

because not everyone functions in such a way as to cause 

direct harm to the other nation. Accordingly, those in the 

enemy society, who are obeying their sovereign but who nev

ertheless are engaged in just pursuits having to do with 

the internal good of their society, are to be regarded as 

2 entirely innocent and treated accordingly. 

The prohibition of harm to certain classes of per

sons and property is a dominant feature of Locke's and 

Vattel's just war doctrine. Both proscribe the unnecessary 

destruction of property. These actions make a country deso

late for many years, and no moral reason can dictate such 

3 conduct, only "hatred and passion." Also, Vattel 

1. John Locke, The Second Treatise of Government 
(New York: Bobbs-Merrill"] 1952), p. 104. 

2. Emmerich de Vattel, The Law of Nations in The 
Classics of International Law, ed. James Brown Scott (Wash
ington: Carnegie Institute, 1916), pp. 279-290. 

3. Vattel, The Law of Nations, p. 293. 
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specifically disallowed is the bombardment, burning, 

spoliation, or defacement of "fine edifices."^" While there 

is an explicit prohibition on the use of weapons which 

cause terror in the civilian population, both Locke and 

Vattel strongly oppose counter-population warfare since 

2 such tactics violate the rights of individuals. 

This brings us to the most contemporary formulation 

of just war doctrine. Over the centuries the doctrine has 

become a more universal set of limits on war focusing 

increasingly upon a respect for human rights and positive 

agreements. The trend in this direction may be discerned 

from Victoria to Vattel, and the process has found its cli

max in a reliance upon international agreements as the 

basis for assessing the right to make war and how it is to 

be conducted. 

Consider what has occurred in the twentieth cen

tury. The doctrine, in both its ad bellum and in bello 

formulations, has become enshrined in international agree

ments . 

The Covenant of the League of Nations, the Kellogg-

Briand Pact, and the United Nations Charter are formal, 

legal agreements which attempt to spell out the moral 

1. Vattel, The Law of Nations, p. 293. 

2. See Vattel, The Law of Nations, p. 294; and 
Locke, Second Treatise, p. 104. 



36 

conditions under which a state may go to war with another. 

In each case, the contracting states attempted to limit the 

possibility of war by providing a formal rule (or process) 

which--if followed--would preclude the use of force in the 

international community. The League of Nations attempted 

to reduce the possibility of war by substituting arbitra

tion for war, but failed because the covenant allowed 

unjust aggression to be a proper object of arbitration. 

The Kellogg-Briand Pact and the United Nations Charter 

attempted to avoid international conflict by simply outlaw

ing aggression, and permitting states to engage justly in 

war if and only if the war were in defense of the state's 

rights to territorial integrity and political independence, 

or in the defense of the violated rights of a member nation. 

This conception of the right to make war has been termed by 

a number of theorists as the "theory of aggression," and it 

is to this conception that we shall turn our attention 

before we examine, in any detail, the contemporary formula

tion of the in bello doctrine. 

Walzer rightly refers to the contemporary theory of 

jus ad bellum as the "legalist paradigm" because the concept 

of aggression is legally defined. It begins with two 

assumptions: that states have rights, and that states who 

violate these rights may be punished. Accordingly, the 

theorists who hold the "legalist paradigm" suppose that it 



makes sense to talk about states defending their rights 

and punishing any state which violates them. The theory 

of aggression is summed up by Walzer in six propositions: 

1. There exists an international society of indepen

dent states . . . 

2. This international society has a law that estab

lishes the rights of its members--above all, the 

rights of territorial integrity and political sov

ereignty . . . 

3. Any use of force or imminent threat of force by 

one state against the political sovereignty or ter

ritorial integrity of another constitutes aggres

sion and is a criminal act . . . 

4. Aggression justifies two kinds of violent responses 

a war of self-defense by the victim and a war of 

law enforcement by the victim and any other member 

of international society . . . 

5. Nothing but aggression can justify war . . . 

6. Once the aggressor state has been militarily 

repulsed, it can also be punished.^" 

Holding the theory has some interesting but troub

ling implications. Consider proposition (1): it supposes 

that as long as the international community remains a 

1. Walzer, Just and Unjust Wars, pp. 61-62. 
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collection of independent states, only the state to which 

an individual belongs can protect his rights and interests. 

As Walzer notes, "Though states are founded for the sake of 

life and liberty, they cannot be challenged in the name of 

life and liberty by any other states."^" What this means is 

that no state is justified in interfering with the internal 

affairs of another (principle of non intervention), even if 

the interference is undertaken to prevent serious attacks 

upon the life and liberty of another state's citizens. 

Holding this theory amounts to holding that the ultimate 

values of every society are the "survival and independence" 

of the political community. But this is surely false. 

Bare de facto sovereignty is not, as it will be argued in 

Chapter Three, a sufficient reason to establish the obliga

tion not to interfere in the affairs of another state. It 

is also the case that it is highly questionable whether 

"survival and independence" are ultimate values of a polit-

cal community. There are too many instances where states 

do not have, for example, a right to survive; hence, some 

other value must be more fundamental than survival. Walzer 

argues that human rights should occupy this place in the 

value system of a political community. 

1, Walzer, Just and Unjust Wars, p. 61. 
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The second proposition holds that states have 

rights to territory and independence. It is the phrase 

"have rights" which is most interesting in this part of 

the theory. It raises the obvious questions of whether or 

not states can "have rights." Since having and exercising 

rights is something only individuals can do, the claim that 

states can have rights requires an explanation which sup

poses that states can be thought of as persons. But to be 

thought of as a person, the entity in question surely must 

possess at least one personlike property—it must be able 

to make claims. Since states do not make claims, it is 

obvious that if someone insists on saying that states are 

persons, they must be using the term metaphorically. It is 

true that states are like persons but it is not true that 

states are persons. They are like persons inasmuch as it 

makes sense to say of states that they have projects, but 

each of these claims makes sense only if we understand them 

to be alternative ways of talking about the rights and 

interests of the persons who constitute them. States only 

have a life if there is a collection of persons who have 

lives, or projects if there are persons who have projects, 

etc. 

What this means, of course, is that saying that a 

state has rights is an alternative way of saying that a 

collection of persons has rights. In particular, a state's 
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rights to land and freedom is, at bottom, its citizens' 

rights to security and liberty which the citizens have 

asked the state to defend. Thus, to say that a state may 

act in self-defense—as the theory does in proposition (4)--

is just another way of saying that individuals may act in 

self-defense, and nothing more, 

Proposition (3) is controversial too, As G. E. M. 

Anscombe argues in "War and Murder," it is not so much the 

question of which state crosses the other state's boundar

ies first, but which one is right?^ What this suggests is 

that aggression cannot be defined solely in terms of a de 

facto state's claim upon the right to "territorial integ

rity and political independence"; something more is 

required. We will examine this claim at some length in 

Chapter Three. 

Propositions (5) and (6) are equally troublesome. 

As proposition (3) defines aggression, wars for humanitar

ian intervention are unjust wars; but this seems wrong. 

And proposition six (6) cannot be right either because a 

state that intervenes for humanitarian reasons but loses 

can also be punished, and that is clearly counter-intuitive. 

1. Anscombe, "War and Murder," pp. 43-44. 
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A state that tries to do the right thing but fails is not 

a proper object of punishment. 

The many problems which the legal account raises 

have been left, for the most part, unresolved or compounded 

by contemporary theorists. One of those theorists who has 

expressed some interest in the ad bellum doctrine, but who 

has left it somewhat unresolved is Professor Richard 

Wasserstrom. In his essay, "On the Morality of War: A 

Preliminary Inquiry," Wasserstrom concludes that the only 

plausible justification for war is self-defense. But the 

justification has a very narrow application. It can only 

justify engaging in a war . .in which one's country is 

attacked in such a way that the inhabitants are threatened 

with deadly force and in which no more force than is reason

ably necessary is employed to terminate the attack."^ 

Surely, self-defense is not a sufficient principle which 

justifies waging an unlimited defensive war or demanding 

2 unconditional surrender. Moreover, the doctrine does not 

apply to states as it does to individuals unless one adopts 

". . , a very anthropomorphic view of countries." This 

1. Richard A. Wasserstrom, "On the Morality of War: 
A Preliminary Inquiry," in War and Morality, ed. Richard A. 
Wasserstrom (Belmont, California: Wadsworth Publishing 
Company, 1970), p. 91. 

2. Wasserstrom, On the Morality of War, p. 90. 

3. Wasserstrom, On the Morality of War, p. 89. 



42 

requires that one show that states can die in the way in 

which individuals do. But this would be hard to show. 

However self-defense is viewed, it will be difficult to see 

it as a justification for war, 

However, while Wasserstrom does little to make any 

sense out of the theory of aggression's justification of 

war, he does a yeoman's job in confirming the legalist view 

that there is a moral reality of war. By presenting a view 

which he refers to as "moral nihilism in respect to war,"^ 

Wasserstrom shows that if this theory is understood as a 

descriptive, prescriptive, or analytic theory, it is false. 

It is a false descriptive theory since it is untrue that 

moral reasons are irrelevant to war conclusions. Soldiers 

throughout the history of warfare have been sensitive to 

moral considerations. As a prescriptive theory, it is false 

because it is not the case that one has an absolute obliga

tion to resolve war questions in terms of "national inter

est" (even if national interest could be determined). And 

it is equally false as an analytic theory since it would be 

absurd to say of a particular conflict that is waged between 

state A and state B that it is not a war since many of the 

actions in the conflict are justified by moral reasons. 

1. Wasserstrom, On the Morality of War, p. 78. 
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One might conclude, as Wasserstrom does, that war is 

through and through a moral activity. 

There are, on the other hand, some theorists who 

have attempted to compound the problems of just war theory. 

Professor Donald Wells, in his article "How Much Can the 

Just War Justify?," argues that it justifies too muchl^ 

Unlike Wasserstrom, who focused his attention upon the 

"legalist paradigm" in his philosophical critique of just 

war theory, Wells has focused his attention upon the more 

classical formulation of the doctrine, Using J. C. 

McKenna's seven point analysis of jus ad bellum, Wells 

attempts to show that this vague and ambiguous formulation 

of the right to make war has been historically the source 

of an excessive and unjustified use of force. 

But Wells' argument is subject to the following 

criticism. It would be unreasonable to conclude that war 

rules are useless from the fact that states have unfairly 

interpreted the rules governing the declaration and conduct 

of war to increase their own advantage. (It would be more 

plausible to conclude that carelessly framed rules are use

less.) If so, what is required is that the rules be 

1. Donald A. Wells, The War Myth (New York: Pega
sus, 1967). 
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reviewed and reformulated in a careful manner to prevent 

the sorts of wars that Wells thinks are unjustified. 

Walzer attempts to do this. 

Moreover, even if the rules are unclear, it is not 

the case that they are entirely useless. In the case of 

war, a general principle which morally sensitive belliger

ents would subscribe to would be: better bad rules than 

no rules at all, The existence of some rules surely will 

constrain some of the horror of war that would probably 

occur in their absence. 

In making these remarks about the contemporary jus 

ad bellum doctrine it is clear thac it generates a number 

of conceptual problems which we will not be able to resolve 

until we turn our attention to Walzer's contribution. The 

problems we have raised here, we will attempt to solve there 

by applying Walzer's revision to the "legalist paradigm." 

In some cases, Walzer's remedy will work quite well, while 

in others an additional correction will be required. How

ever, before we do consider Walzer's modification of the 

theory of aggression, we must give some attention to the 

most current formulation of the jus in bello doctrine. 

We will begin once again with the international 

agreements of states since they have dominated the discus

sions about what is morally permissible to do in the course 

of war. If we do, we will find that the doctrine is set out 
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in a series of international agreements--Walzer refers to 

them collectively as the "war convention"^"--which attempt 

to spell out the rules of engagement for belligerents. 

There are rules on hostilities, prisoners of war, the 

wounded and sick, civilian persons, occupation, nonhostile 

relations of belligerents, remedies for violation of inter

national law (war crimes), and neutrality. 

A typical list of these agreements is found in the 

United States Army's manual entitled "The Law of Land War

fare." Included in this list are the following interna

tional agreements: the Geneva Convention of 1949; the 

Geneva Convention of 1929; the Hague Convention Nos. Ill, 

V, IX, and X of 1907; the Annex to Hague Convention No. IV 

of 1907; and the Treaty on the Protection of Artistic and 

2 Scientific Institutions and Historic Monuments of 1935. 

And while these various conventions specify what 

belligerent states may do in war, they fail to give any 

account of why the prohibitions they announce are justified. 

This has caused endless problems for statesmen and soldiers 

as we shall see in Chapter Four when we discuss Walzer's 

1. Walzer, Just and Unjust Wars, p. 127. This is 
a phrase which Walzer uses to refer to rules which govern 
acts in time of war. 

2. Department of the Army, The Law of Land Warfare, 
FM27-10 (Washington, D. C.: U. S, Government Printing 
Office, July, 1956), p. iii. 
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.jus in bello doctrine. For example, the parties to these 

agreements have set out the limits of a belligerent's exer

cise of power in the interest of: 

1. Protecting both combatants and noncombatants from 

unnecessary suffering, 

2. Safeguarding the rights and interests of certain 

classes of protected persons: e. g., civilians, 

prisoners of war, and the wounded and sick. 

3. Facilitating the restoration of peace.^ 

But they have not provided any systematic answer to a num

ber of perplexing questions. Who is a combatant? And who 

is a noncombatant? What constitutes unnecessary suffering? 

Why should certain classes of persons be protected from 

unnecessary suffering? What is the difference between the 

rights of civilians, and prisoners of war? These questions 

and many others are raised by the current analysis of what 

belligerents may do (morally) in waging war. 

The in bello field is fertile for analysis, and the 

most significant seeding has come from theorists who are 

worried about the rights of innocent persons in time of war. 

Many of them argue that the single most important moral evil 

in time of war is the injury and death of an innocent per

son. While this claim is probably true and extremely 

1. Department of the Army, The Law of Land Warfare, 
p. 3. 
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persuasive, it would be better to recognize it as a special 

case of the more general problem which underlies the worry 

most theorists have when they think and write about the 

"war convention." In particular, the evil which most theo

rists are concerned to rule out is the violation of any 

person's rights, whether than person is a soldier, a pris

oner of war, or a noncombatant. 

To sum up, we might say that the war convention is 

a set of rules and practices which are formulated to pre

serve the rights of every person who may be affected by the 

conduct of war, The international agreements which govern 

the moral permissibility of military operations attempt to 

protect the rights of these persons; however, it fails to 

do so in a number of cases. When it has, philosophers, 

churchmen, and political scientists have sought to remedy 

the problems which the legal conception has raised. 

Consider the question of who is innocent in time of 

war? The Army's manual of land warfare (the legalist per

spective) argues that: 

Protected persons are entitled, in all circum
stances, to respect for their persons, their 
honour, their family rights, their religious 
convictions and practices, and their manners 
and customs. They shall at all times be 
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humanely treated, and shall be protected 
especially against all acts of violence or 
threats thereof and against insults and 
public curiosity.1 

While the manual stipulates who are protected persons (civ

ilians, the wounded and the sick, and prisoners of war), it 

does not provide us with any means of handling the hard 

cases. For example, are civilians who work in munitions 

factories protected or unprotected persons? It is unclear 

under the legal account whether they are protected persons 

or not. 

Moreover, while it is clear that belligerents have 

an obligation not to attack innocent civilians it is not 

clear whether this obligation is an absolute or prima facie 

one. If it is the former, upon what sorts of arguments does 

its absoluteness rest; if it is the latter, what sorts of 

arguments? 

Broadly speaking there are two sorts of theorists 

who attempt to answer these and related questions, While 

they all hold that noncombatants—"protected persons" from 

the legal perspective—can be distinguished from combatants 

and that belligerents have an obligation to respect the 

rights and interests of noncombatants, they differ on the 

1. Department of the Army, The Law of Land Warfare, 
p. 106. 
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nature of that obligation. Some of them argue that the 

1 2 obligation is an absolute one, and others hold that while 

the obligation imposes special requirements upon the agents 

of war, there are some circumstances in which the obliga

tion may be suspended. The theorists in the first category 

are referred to as "immunity theorists," or simply as "abso

lutists." The theorists in the latter category are "non-

immunity theorists," or "consequentialists." First the con-

sequentialists. I will only treat Richard B. Brandt's con

ception here since it is perhaps the most sophisticated 

account of the nonimmunity theorists. When we turn our 

attention to the "absolutists," I will consider G. E. M. 

Anscombe's and Jeffrie G. Murphy's analyses. Ending with 

their accounts prepares us for Walzer's theories of .jus ad 

beHum in Chapter Three and jus in bello in Chapter Four. 

In his article "Utilitarianism and the Rules of 

War," Brandt argues that it would be morally permissible to 

1. There are several theorists who hold that non-
combatants are absolutely immune to intentional attacks. 
Jeffrie G. Murphy, G. E. M. Anscombe, Thomas Nagel and 
John C. Ford are three immunity theorists. Murphy and Nagel 
argue for their immunity on the basis of the special status 
of being a person. The others simply assume that persons 
are inviolable. 

2. Henry Sidgwick and Richard B. Brandt are good 
examples of those theorists who argue that rights are 
important but nevertheless hold that they may be overridden 
in some special cases. 
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intentionally attack the life and liberty of "innocent" 

persons under special circumstances. Borrowing from Rawls, 

Brandt argues that rational, impartial contractors behind 

a veil of ignorance--who thought that at some time in the 

future they would be at war—would choose utilitarian rules 
i 

of war. 

There are two reasons which Brandt advances in 

favor of the conclusion that utilitarian rules would be 

chosen. One reason is that if the contractors are "... 

self-interested they will choose rules which will maximize 

expectable utility generally, for then their chance of com

ing out best will be greatest (and they do not know how 

expecially to favor themselves);" and the second reason is 

that "if they are alturistic they will again choose that 

set of rules, for they will want to choose rules which will 
o 

maximize expectable utility generally." Those rules, of 

course, are utilitarian ones. 

Brandt fleshes in these rules by suggesting the fol

lowing schema of rules which determine the moral permissi

bility of military operations. First of all, there will be 

restrictions on military operations which clearly do not 

1. R. B. Brandt, "Utilitarianism and the Rules of 
War," War and Moral Responsibility. eds, Marshall Cohen, 
Thomas Nagel, and Thomas Scanlon (Princeton, New Jersey; 
Princeton University Press, 1974), pp. 30-32. 

2. Brandt, "Utilitarianism and the Rules of War," 
p. 32. 
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improve the chances of victory.^" This maxim will clearly 

rule out ill-treatment of civilians, the wounded and sick, 

and prisoners of war. It will also prevent needless de

struction of property. And it will tend to shorten the 

war since following it does not stiffen resistence or in

vite retaliation. 

The second rule requires the belligerents to im

pose restrictions upon their forces if they cannot show 

2 that their actions are conducive to victory. The "cost" 

of undertaking the operation (for everyone concerned) must 

be less than the "profit" of victory. This rule eliminates 

all of those military operations which have a slight effect 

upon the realization of victory but at a great cost. 

The third rule requires that belligerents be pre

pared to incur some military losses if the cost of avoid

ing those losses is too great and will not improve the 
O 

chances of victory. The typical military operation which 

is ruled out by this restriction is one in which a bellig

erent would try to save a small part of its trapped army 

at great cost to everyone and without any improvement in 

the possibility of victory. 

1. Brandt, "Utilitarianism and the Rules of War," 
p. 34. 

2. Brandt, "Utilitarianism and the Rules of War," 
p. 35. 

3. Brandt, "Utilitarianism and the Rules of War," 
p. 40. 



52 

According to Brandt, then, belligerents have a 

moral obligation "to diminish the evils of war." They are 

required to respect the rights and interests of combatants 

and noncombatants just in case doing so maximizes every

one's welfare. 

Now the relevant problem with this analysis is 

that while Brandt's rules go a long way towards preventing 

what is morally unacceptable in war, his rules are not en

tirely satisfactory. Like most other utilitarians, Brandt 

is prepared to override even these rules if doing so is 

militarily necessary to overcome the enemy. Brandt says 

that the rules of war are "... subject to the restric

tion that [they] may not prevent a belligerent from using 

all the power necessary to overcome the enemy.What this 

means, I think, is that belligerents are no longer under 

the duty to safeguard the human rights of civilians, if 

disregarding that obligation is part of the means of over-

coming the enemy. In such cases, innocent persons may be 

intentionally attacked, but that permission is one which 

every immunity theorist would rule out absolutely. 

Anscombe, for example, holds that if someone finds 

the practice of intentionally attacking innocent persons 

1. Brandt, "Utilitarianism and the Rules of War," 
p. 32. 

2. This practice is also permitted by Walzer when 
a state faces a "supreme emergency." 
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and not worth arguing with.*" Anscombe, like the other 

immunity theorists, holds that it is never morally per

missible to attack intentionally the lives of innocent 

people. And while she does not provide an argument for 

this conclusion, she does implicitly offer an account of 

the distinction between combatants and noncombatants. And, 

before we return to the question of the immunity of inno

cent persons let us pursue Anscombe's combatant noncombat-

ant distinction. 

Combatants and noncombatants are distinguishable. 

To be a combatant, Anscombe argues that what is required 

is 

that they should themselves be engaged in an 
objectively unjust proceeding which the attacker 
has the right to make his concern; or—the com
monest case--should be unjustly attacking him. 
Then he can attack them with a view to stopping 
them; and also their supply lines and armament 
factories.2 

Innocent persons, however, are 

. . . people whose mere existence and activity 
[are merely] supporting existence by growing crops, 
making clothes, etc.3 

1. G. E. M. Anscombe, "Modern Moral Philosophy," 
quoted by Jeffrie G. Murphy in Retribution, Justice, and 
Therapy (Dordrecht:Holland:D. Reidel Publishing Company, 
1979), p. 10. 

2. Anscombe, "War and Murder," p. 45. 

3. Anscombe, "War and Murder," p. 45. 
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From Anscombe's sketchy analysis, the relevant sense of 

innocence picks out the class of persons that are gener

ally referred to as noncombatants and even if they pose 

some difficulty for a soldier, "it is murderous to attack 

them, or make them a target for an attack which he judges 

will help him towards victory."^ 

Underlying Anscombe's combatant, noncombatant dis

tinct ion- -though it is not clearly stated--is an argument. 

It is right to conclude that X is a combatant if and only 

if X is engaged in an activity which is an "objectively 

unjust proceeding." Combatancy and noncombatancy turn on 

whether or not it can be shown that an individual is ob

jectively related to military operations. And since farm

ers and clothes makers are not objectively related to 

warfare they are not proper objects of military attack--

they are noncombatants. 

The phrase "objectively unjust proceeding" is 

doing a lot of work for Anscombe and it is not clear pre

cisely what its force is in her analysis. It might be 

suggested that what she has in mind is what Murphy makes 

expressly clear in his article on "The Killing of the 

Innocent." 

1. Anscombe, "War and Murder," p. 45. 



55 

Murphy, like Anscombe, begins with a worry about 

what "innocence" means in time of war."'' Are war theorists 

thinking of moral and legal innocence when this term 

appears in the literature of warfare? The answer is ob

viously no since the application of this term in warfare 

does not require an analysis of what is required in a moral 

and legal context: an analysis of the agent's mental state 

or character. More specifically, some examination of the 

agent's intentions and character is required. Thus, we say 

of X that he is morally or legally guilty (noninnocent) if 

X either intended to do something wrong (violate a moral 

rule or a legal one) or X negligently or recklessly (a 

character defect) did something wrong (liking speed, X 

operated his vehicle at an excessive rate) causing Y to be 

injured. In either of these cases it would be safe to say 

that X is non-innocent. It would be equally safe to say 

that X is innocent if he did not have either the intention 

or the character defect which caused Y's injury. 

Murphy argues that neither one of these accounts 

of innocence is the relevant sense of innocence in the con

text of war. War theorists must have something else in 

mind since using the moral and legal analysis will gener

ate a number of moral paradoxes. Consider the soldier on 

1. Jeffrie G. Murphy, "The Killing of the Inno
cent ," in Retribution, Justice, and Therapy (Dordrecht: 
Holland:D. Reidel Publishing Company, 1979), pp. 4-9. 
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the front line who never intends to use his weapon 

against the enemy. If we suppose--as Murphy does—that 

ultimately the only justification for killing in time of 

war is self-defense, and that Jones--a front line soldier-

does not intend to fire his weapon, then it would be mor

ally wrong to kill Jones since he is innocent in the 

morally relevant sense. But this cannot be right since 

Jones is surely a proper object of military attack. Some 

other sense of innocence underlies the term when it is 

used by war theorists. 

Murphy suggests the following general account: X 

is a combatant if it is reasonable to believe that X is 

engaged in an attempt to take the life of his enemy."'' And 

for Murphy, it is reasonable to believe that X is engaged 

in this attempt if and only if X is in a causal and a log

ical chain of agency aimed at taking the life of the enemy. 

The causal chain which Murphy speaks of is easily under

stood. It is the chain by virtue of which it is possible 

to say of X's action that it set in motion the series of 

events which ended in his enemy's death. 

The logical chain of agency captures what Anscombe 

was attempting to articulate in her use of the phrase 

"objectively unjust proceeding." For Murphy, X is a 

1. Murphy, "The Killing of the Innocent," p. 8. 
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combatant if we can show that X's activity—whatever it 

may be--is logically related to military operations. This 

means that the activity must be logically connected to the 

concept of war. Consequently, if the conceptual possibil

ity of the activity that X is engaged in depends upon the 

concept of war, then X's activity may be deemed to be in 

the logical chain of agency. Another way of making this 

point is to think of a world in which every human activity 

remained unchanged except that warfare did not exist, and 

if the activity which X is engaged in remained in that pos

sible world then X is not logically related to the concept 

of war. It would be appropriate to conclude that X is not 

a combatant since X is engaged in an activity which is 

logically unrelated to war. Yet another way of saying 

this is articulated by Nagel.*" He says that if X is en

gaged in an activity which assists Y—a combatant--as a 

soldier then X is in the logical chain. However, if X 

assists Y merely as a human being, then X is not in the 

required logical chain of agency. 

Given this analysis we can now treat the hard 

cases which the legal analysis was unable to resolve. Re

consider the munitions factory work. Even though he is a 

1. Thomas Nagel, "War and Massacre," in War and 
Moral Responsibility, ed. Marshall Cohen, Thomas Nagel,and 
Thomas Scanlon (Princeton, New Jersey:Princeton University 
Press, 1974), pp. 20-21. 
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civilian it is nevertheless reasonable to suppose that he 

is engaged in an attempt to take the life of his enemy. 

If so, it is appropriate to consider him to be a combatant 

and hence a proper object of attack. Let these initial 

remarks serve as an introduction to the problem of inno

cence in time of war. We will momentarily end the discus

sion here and return to the topic when we examine Walzer's 

treatment of the "war convention" in Chapter Four. In 

particular, we will want to examine Walzer's treatment of 

innocence and its connection to two other significant con

cepts in the literature of warfare: the doctrine of double 

effect and the principle of military necessity. 

Yet another topic remains unexamined; specifically, 

what sort of argument is advanced in favor of the view that 

nonconibatants are immune from intentional attacks upon 

their lives. The answer which immunity theorists give to 

this question is to be found in the special status which 

persons occupy in the moral universe. And again, since 

this topic is essential to Walzer's jus ad bellum theory, 

I will postpone discussing it here and examine it in some 

detail in Chapter Three. 

What I have attempted to do in this chapter is to 

review the history of just war doctrine. I have suggested 

that its roots run deep and draw upon rich and fertile 

thought. From Augustine to the present, the primary focus 
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of the doctrine has been to diminish the horror of war: 

first, by limiting war, and secondly, by limiting the evil 

of war once it has begun. 

At first, these two concerns were indistinguish

able, but as the doctrine developed each of them became a 

separate object of study. On the one hand, theorists 

were concerned to develop a set of moral constraints which 

set out the conditions under which war was justified: the 

jus ad bellum doctrine. While on the other, theorists be

came increasingly concerned with what sorts of acts were 

morally permissible in the course of war: the jus in bello 

doctrine. 

It should be clear from my earlier characteriza

tion of Walzer's theory that he stands, both in spirit and 

in considerable detail, within the tradition of just war 

theory. However, he does find come crucial points at 

which he quarrels with the tradition--even in its most re

cent formulations. I shall now pass to a consideration of 

one of his central criticisms: that the contemporary doc

trine is mistaken in ruling out as unjust all wars which 

may be called "aggressive." I shall argue that Walzer's 

thinking here is a considerable advance over what has gone 

before but it too faces some serious difficulties. 



CHAPTER 3 

JUS AD BELLUM: JUSTIFIED WARS 

Walzer and the Theory of Aggression 

By now it should be clear that just war theorists 

attempt to develop principles for the (moral) justification 

of war and the acts committed in its course; and Walzer, 

being a war theorist, proposes two theories for our consid

eration. The first theory offers an account of the right to 

make war--a jus ad bellum doctrine—and the second, provides 

a somewhat detailed analysis of the acts which are morally 

permissible in its course. In this chapter, I wish to exam

ine critically Walzer's conception of the right to make war. 

In subsequent chapters of this essay, I will take up Walzer's 

theory of the acts which are permissible in its course. 

It should be noted at the outset that Walzer's ad 

bellum doctrine is a revision of the contemporary thesis, 

and it may be helpful to recall briefly its conception. The 

contemporary theorist concluded, unlike the classical the

orist who rested the right to make war upon theological argu

ments, or the early modern theorists who founded the jus ad 

bellum doctrine upon the natural law, that the war-right 

stemmed from international agreements (generally believed to 

60 
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be morally justifiable) which absolutely proscribed 

aggressive war. The Kellogg-Briand Pact condemned any use 

of war as an instrument of national policy except in self-

defense. And Article 2(4) of the United Nations Chapter 

held that: 

All members shall refrain in their international re
lations from the threat or use of force against the 
territorial integrity or political independence of 
any state, or in any other manner inconsistent with 
the purposes of the United Nations. 1 

From these agreements and others a doctrine of jus ad 

bellum is formulated. It is argued that a war is just if 

and only if it is a war of self-defense and that a war is 

unjust if and only if it is not a war of self-defense; that 

is, that it is a war of aggression. Now two very important 

questions may be asked at this point. First, why is an ag

gressive war unjust? And second, what is the nature of the 

obligation that attaches to the proscription of aggressive 

wars? The point of the second question is this: Is the in

justice of aggression merely legal injustice or does it have 

a strong moral basis--a basis stronger, that is, than a 

general moral obligation to respect the law. 

In answering the first question, contemporary theo

rists argue that the crime of aggression is a crime of state 

1. Leland M. Goodrich and Edward Hambro, Charter of 
the United Nations (Boston: World Peace Foundation"] 1949), 
p. 102. 
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against state. Each state, according to the international 

law, has a duty not to interfere with the internal affairs 

of another state, and this includes military as well as non-

military interference with a state's independence. 

At the basis of this duty lies the concept of state 

sovereignty. The concept of sovereignty has been analyzed 

in a number of different ways, but perhaps its most plau

sible analysis is offered by Walzer: "... the legal doc

trine of sovereignty . . . defines the liberty of states as 

their independence from foreign control and coercion."^" The 

upshot of this definition is that a state can have only one 

source of law. Also, it is an explanation of why aggression 

is proscribed since aggression amounts to imposing two sour

ces of law upon the state attacked, namely, the law of the 

invaded state and the law of the invading one as well. 

But even if all this is true, it is not at all clear 

why this analysis imposes any moral obligation upon states 

not to interfere in the affairs of another. As it stands, 

it is merely a legal duty. And since we are interested in 

why we have a moral obligation of nonintervention, some 

moral grounding of the duty is required. Hence, for states 

to have a moral obligation to respect the sovereignty of 

other states, it should perhaps be required that the 

1. Walzer, Just and Unjust Wars, p. 89. 
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sovereignty of the protected state be morally deserved or, 

in a word, "legitimate." If so, the moral duty of non

interference in the affairs of another state is not deserved 

simply because it has been pointed out that the state pos

sesses de facto sovereignty; rather, the duty of noninter

ference is deserved only if it can be pointed out that the 

sovereignty has been legitimately acquired. 

If this is true, the contemporary theorist's answer 

to the second question (what is the nature of the obligation 

that attaches to the duty not to interfere?) is undermined, 

since the contemporary theorist argues that states have an 

absolute obligation not to attack. De facto sovereignty, 

for them, is a sufficient reason to support the duty of non

interference. But given the worry about legitimacy, the 

most that can perhaps be reasonably said is that states have 

an absolute duty not to interfere with the affairs (the sov

ereignty) of a legitimate state. This revision of the con

temporary thesis is suggested by Walzer, and his argument in 

support of this alternative is worth examining. 

In answer to the question of why an aggressive war 

is unjust, Walzer advances an answer which is couched in 

terms of the moral importance and force of individual and 

political rights. He asserts: " 

Aggression is the name we give to the crime of war. 
We know the crime because of our knowledge of the 
peace it interrupts--not the mere absence of 
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fighting, but peace-with-rights, a condition of lib
erty and security that can exist only in the absence 
of aggression itself. The wrong the aggressor com
mits is to force men and women to risk their lives 
for the sake of their rights. It is to confront them 
with the choice: your rights or (some of) your 
lives!l 

And for Walzer, while there are two other important aspects 

of an aggressive war--that it is the only crime that states 

can commit against other states; and that even though aggres 

2 sion is unresisted, it is aggression nonetheless --perhaps 

its most significant property is that it is morally and 

physically coercive. It is morally coercive since it threat 

ens to cut off the exercise of legitimate rights and it is 

physically coercive inasmuch as it requires invariably the 

loss of life. As Walzer asserts, "Aggression is a singular 

and undifferentiated crime because, in all its forms, it 

3 challenges rights that are worth dying for." What are 

those rights? 

The rights in question are summed up, much like the 

contemporary theory supposes they are, in the law of terri

torial integrity and political sovereignty. But unlike the 

contemporary thesis which rests these rights merely upon the 

de facto exercise of sovereign power (sole source of laws) 

1. Walzer, Just and Unjust Wars, p. 51. 

2. Walzer, Just and Unjust Wars, pp. 51-52. 

3. Walzer, Just and Unjust Wars, p. 53. 
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in a state, Walzer argues that these political rights must 

be derived from the rights of the persons who constitute the 

state if we are to consider the state's exercise of these 

rights legitimate. As Walzer argues: 

The moral standing of any particular state depends 
upon the reality of the common life it protects and 
the extent to which the sacrifices required by that 
protection are willingly accepted and thought worth
while. If no common life exists, or if the state 
doesn't defend the common life that does exist, its 
own defense may have no moral justification.1 

Hence, a state's defense of its political rights (territory 

and independence) is morally justified only if those rights 

are legitimate ones; that is, that they are derived from the 

rights of its citizens. It is this conceptual linkage which 

allows Walzer to conclude that attacks upon states are, in 

essence, attacks upon the rights and values of its people. 

In particular, the people's rights to liberty and security, 

including the political association they have made. An ag

gression, then, is an act which amounts to a violation of a 

people's rights. 

The argument up to this point is the following: Any 

act which violates the legitimate rights of a state to terri

torial integrity and political independence, entails a viola

tion of the rights of its people to liberty and security. 

And any act which violates the rights of a set of persons is 

1. Walzer, Just and Unjust Wars, p. 54. 
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morally wrong and ought to be prohibited. Now in those 

cases in which aggression violates the rights of a legiti

mate state, the act of aggression entails the violation of 

a people's right, and is, therefore, morally wrong and 

ought to be proscribed. The natural question which arises 

at this point is: How, according to Walzer, are the rights 

of a state derived from the rights of its citizens? It is 

at this point that Walzer's argument is unclear. What 

might we conclude from this argument? For one thing, we 

might infer that aggression is not always morally wrong; 

rather, only aggression which violates the sovereignty of a 

legitimate state is to be morally proscribed. This is 

Walzer's conclusion as well, and in support of its plausi

bility he advances two cases in which aggression is thought 

to be sometimes morally permissible: anticipations and 

interventions. 

The first case pertains to what is referred to as 

an anticipation in just war literature. More simply put, 

it is the right a state has to initiate a preemptive or 

first strike. He argues that "states may use military 

force in the face of threats of war, whenever the failure 

to do so would seriously risk their territorial integrity 

or political independence."^" Under such a description it 

1. Walzer, Just and Unjust Wars, p. 85. 
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is fair to say that a state has been forced to fight, and 

that they are really the victims and not the perpetrators 

of aggression. 

The second case, intervention, is actually a set of 

cases in which Walzer includes "wars justly begun to assist 

secessionist movements (once they have demonstrated their 

representative character), to balance the prior interven

tions of other powers, and to rescue peoples threatened 

with massacre."^" 

In both instances, Walzer attempts to establish 

morally rigorous limits beyond which it cannot be said that 

individual rights are being taken seriously. And while his 

various accounts suggest that rights are important claims, 

the question is whether Walzer takes these rights seriously 

enough in every case. 

Anticipations and Interventions 

Consider Walzer's analysis of preemptive strikes: 

if the theory of aggression holds that any use of force or 

"imminent threat of force" by one state against the rights 

of another constitutes aggression, and if we hold that "im

minent threat of force" means any state of affairs which 

1. Walzer, Just and Unjust Wars, p. 108. 
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"seriously" threatens the security of the state, then a 

threatening state can be described as an aggressor, even if 

it has no intention of launching a first strike. The 

threatened state may then legitimately launch a first (or 

preemptive) strike. This is Walzer's theory of justified 

preemptive strikes; and though it may seem initially plau

sible, it does not seem satisfactory on reflection because 

it does not explicitly rule out the possibility of violat

ing the rights of those very persons who, though in some 

sense "threatening" to attack, do not really intend to do 

so. In domestic criminal law, I may not preventively at

tack a person merely because his behavior seems hostile and 

threatening. It does not seem unreasonable that some com

parable restraint be morally required in international rela

tions. Preemptive strikes are simply too morally serious 

to be justified by unclear appeals to some vague notion of 

threats that fall short of an intention to attack. If 

rights are determinative, then there should be more severe 

limits placed upon such strikes than those suggested by 

Walzer. 

But it may be contended that these standards, 

though vaguej are nevertheless useful. A closer look at 

the standards, then, is required. Walzer suggests that his 

theory covers three concerns: "a manifest intent to injure, 

a degree of active preparation that makes that intent a 
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positive danger, and a general situation in which waiting 
i 

. . . greatly magnifies the risk." 

Now it is the first condition, and the most impor

tant one, which is most troubling. In particular, how are 

"manifest intentions" determined? Can they, as it were, be 

read-off of threats? Surely there is no logical connection 

between the two. It would be a mistake to argue that 

threats entail intentions. It is quite conceivable to imag

ine a circumstance in which state A threatens state B with 

some harm, but A does not intend to do such harm to B. 

This in fact was the case in the Six Day War which Walzer 

offers as the paradigmatic case of justified preemptive 

strikes. He mentioned, in his analysis, that "it is unlike

ly that the Egyptians intended to begin the war them-
o 

selves" since a number of documents, captured during the 

war, supported the conclusion that the Egyptians never 

intended to launch an attack at all. 

What Walzer must have in mind in the use of the 

phrase "manifest intention" is roughly the following: 

state A must have a "reasonable" belief that state B 

1. Walzer, Just and Unjust Wars, p. 81. 

2. Walzer, Just and Unjust Wars, p. 82-85. The 
reference here is to a six day war which Egypt and Israel 
fought between June 5-11, 1967. 

3. Walzer, Just and Unjust Wars, p. 83. 
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intends to attack. But what sorts of concerns make that 

belief a reasonable one? Perhaps the reasonableness of the 

belief is spelled out in terms of the second and third con

ditions; namely, the threatening state is engaged in an ac

tive degree of preparation that makes the threat a positive 

danger, and there is a general situation in which waiting 

greatly magnifies the risk. Again, this seems plausible, 

however, it too is unsatisfactory. For given this analysis 

of reasonable belief, it would be morally permissible to 

launch a first strike nuclear attack, and clearly that con

clusion is one which is morally prohibited for reasons that 

pertain to the moral wrongness of killing innocent persons--

a topic which will be examined in some detail in Chapters 4 

and 5. 

It would be morally permissible because state A 

threatens state B with nuclear harm; state A is actively 

engaged in preparing to make its threat a positive danger; 

and there is a general situation in which waiting surely 

magnifies the risk (stockpiles of nuclear weapons are in

creasing) . But it would surely be a mistake for state B to 

launch a first-strike nuclear attack on A. Walzer would 

agree. What this analysis leaves us with is the conclusion 

that while Walzer's conditions are necessary ones for justi

fied preemptive strikes, they surely are not sufficient 

ones. It seems to me that the additional criteria which is 
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necessary is the one Webster suggests in his 

characterization of justified first strikes. In short, 

the belief is reasonable if all of Walzer's conditions are 

satisfied and if the threat posed is an imminent one, i.e., 

it is one which is about to occur instantly. While Web

ster's analysis is one which is located in the present and 

Walzer's is located in the past and future, the correct 

analysis is one which is dependent upon each of these tem

poral perspectives and especially upon the present. 

On the whole, Walzer's revisions of the legalist 

paradigm are well made. His revisions relating to inter

ventions are very persuasive. In each case—secession, 

civil war, and humanitarian intervention--the justified 

intervention is consistent with the conclusion that aggres

sion is morally permissible in those cases in which the 

state's sovereignty is morally undeserved or in question. 

And this raises the question of legitimacy; in particular, 

how is the right to territorial integrity and political 

sovereignty morally justified? What is Walzer's argument? 

I want to show that Walzer's argument for political sover

eignty is ill-founded; that it justifies too much. And I 

want to suggest that what Walzer should have done in his 

analysis of the right to make war is to have founded it 

solely upon a theory of human rights and not upon political 

sovereignty. 
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The most plausible justification of political 

sovereignty in the modern world is based upon social con

tract theory. The important feature of contract theory for 

the present discussion is the conception of the rights of a 

political community. According to Walzer, and the other 

contractarians, a state is made legitimate by the actual 

or hypothetical consent of its citizens. If the government 

can be said to have acquired the people's consent, it has, 

thereby, acquired a set of state's rights, and for Walzer 

this means the rights to territorial integrity and politi

cal independence. According to this analysis then, a 

state's rights are explained by two assumptions: that peo

ple have rights, and that people can transfer their rights 

via freely given consent to a state. 

But there is a lurking ambiguity in this analysis. 

The phrase "political community" has come to have two mean

ings in social contract theory. In Locke's version of so

cial contract theory, the people first bind themselves into 

2 * ? a community and then into a state. In Hobbes' version, 

there is no community prior to a state, it comes only after 

a set of discrete individuals consent to install a sovereign 

1. The contractarians which I have in mind are, of 
course, John Locke, Thomas Hobbes, Immanuel Kant, and John 
Rawls. 

2. Locke, The Second Treatise of Government, p. 44. 
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over them. So, in one conception of political community, 

it is prior to the state and, in the other, it is contem

poraneous with or subsequent to the state's establishment. 

Walzer refers to Locke's conception as a "horizontal" con

tract theory, and to Hobbes' as a "vertical" contract 

2 theory. 

Now horizontal contracts may be either tacit or ex

plicit. Professor Hannah Arendt suggests that the May

flower Compact is an example of an explicit horizontal con-

3 tract. In this case, the members of the compact explicit

ly agreed to bind themselves into a community for a common 

purpose. However, this manner of forming a community is 

unusual according to Walzer since most communities arise 

somewhat tacitly from the agreements of its members. Ac

cording to Walzer, the process is difficult to describe: 

Over a long period of time, shared experiences and 
cooperative activity of many different kinds shape 
a common life. 'Contract' is a metaphor for a pro
cess of association and mutuality, the ongoing char
acter of which the state claims to protect against 
external encroachment. 

1. Thomas Hobbes, Leviathan (New York: E. P. 
Dutton and Company, 1950), p~! 144. 

2. Michael Walzer, "The Problem of Citizenship," 
Obligations (New York: Simon and Schuster, 1970), p. 207. 

3. Hannah, Arendt, "Civil Disobedience," Crises of 
the Republic (New York: Harcourt, Brace, Jovanovich, 1972), 
pp. 85-87. 

4. Walzer, Just and Unjust Wars, p. 54. 
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Nov; these sorts of horizontal contracts--whether 

they are tacit or explicit--give rise to a people or a 

nation--a body of individuals who have a "shared life and 

l i b e r t y "  i n  a n  " i n d e p e n d e n t  c o m m u n i t y  t h e y  h a v e  m a d e . A  

nation is distinguished from other nations by the common 

life its individual members consent to share with each 

other. And while it is correct to say that a nation exists 

as the result of a horizontal contract it would be incor

rect to say that a state does. A state is legitimated only 

if the contract is a vertical one. The members of a nation 

must consent to install a sovereign over themselves before 

we can properly say that the state is legitimate. A state 

is an ongoing institution of rule over, or government of, 

its nation. The upshot of this analysis is that while some 

writers are inclined to identify the state with the nation, 

it would be a mistake to do so. They are logically distin

guishable concepts. What is more, identification of the 

two is politically dangerous as well. 

Consider the often heard state claim that doing act 

X is in the interest of that state's national security. It 

is often a shield which covers a state's--and not necessari

ly a nation's--interest in a certain kind of activity. Ul

terior motives which are acted upon be states are very 

1. Walzer, Just ahd Unjust Wars, p. 54. 
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frequently opposed to national interests; i.e., the shared 

values and rights of a people. 

To say, then, that a state is legitimate is to say 

that a nation has established it by a vertical contract. 

And its legitimation requires as a minimum, the hypotheti

cal consent^" of its members which is beyond the consent 

that is required to establish the nation. 

The significance of these distinctions for Walzer's 

just war doctrine is the following: He argues that aggres

sion ought to be proscribed because it violates a state's 

rights. However, it violates a state's rights only if a 

state legitimately possesses these rights. According to 

the analysis above, a state has these rights only if the 

citizens of the state have consented to the state having 

them. An illegitimate state, then, cannot morally assert 

a right against aggression since it is governing without 

2 the consent of its citizens. Surely the nation continues 

to have the right, but the state does not. 

1. The consent required for state legitimacy has 
to be formulated as hypothetical consent since it is not 
the case that any government has actually received the 
consent of its citizens. 

2. This conclusion is contested by Walzer in a 
recent reply to his critics. In it, he argues, that even 
though a state may be illegitimate, it is necessarily in
cumbent (morally) upon other states to treat it as if it 
were legitimate unless that state is engaged in a clear vi
olation of human rights. I examine this argument at some 
length in the Appendix of this paper. 
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Given this analysis, it is extremely important to 

see how Walzer derives a state's rights to territorial 

integrity and political sovereignty. He gives a contract-

arian justification of the rights of states based on the 

tacit consent of its members. He argues that a state may 

defend its territory and independence from encroachment be

cause of the "shared experiences and cooperative activity" 

of its members in a "common life." But surely this form of 

consent is characteristic of a horizontal contract and not 

a vertical one. Walzer has "legitimated" a nation but not 

a state. 

This is a conflation of nation and state, and it 

justifies too much. For while we would agree that a nation 

has a right to territorial integrity and political indepen

dence according to Walzer's analysis, we would not agree 

that a state does. The fact that a set of persons, a 

people, have a "common life" is not sufficient to justify 

a state's defense of that common life. The people must 

consent to the role the state will play in the life of the 

nation. 

It may here be objected, as Walzer does, that . . 

most states do stand guard over the community of its citi

zens, at least to some degree: that is why we assume the 

justice of their defensive wars. And given a genuine 'con

tract, ' it makes sense to say that territorial integrity 
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and political sovereignty can be defended in exactly the 

same way as individual life and liberty.11"'' In short, since 

most states generally regard the common life of the commu

nity as worth defending, then states have a legitimate 

right to defend themselves. But this argument will not 

work either. Legitimacy is a function of the consent of 

the people. Consider any one of the former colonies of 

Europe. Their European benefactor "tended to defend," but 

from this fact it would be a mistake to suppose that they 

ruled with the consent of the governed. "Standing guard 

over" a common life is not the ground of state legitimacy. 

It may be asked what sort of reason may be advanced 

to show that the state has the consent of the nation. This 

is a large and difficult question to answer and surely one 

which cannot be treated in this essay. However, a sugges

tion may be appropriate. It may be the case that the sort 

of evidence required is to be found by examining the expec

tations of the people as it relates to the role of the 

government. There may be an analogue in legal theory. 

When H. L. A. Hart asked a similar question about the exist

ence of a legal system, he suggested that ultimately the 

answer was to be found in the expectations of the 

1. Walzer, Just and Unjust Wars, p. 54. 
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individuals who were members of the legal system.*" 

Moreover, even if nothing can be said positively about the 

moral reality of state legitimacy, something may be said 

negatively about it. There is clear evidence—at least, in 

our time--that a state is not based on consent and hence is 

not legitimate. States which run their affairs by fear, 

coercion, and murder surely cannot be characterized as 

states which are governing with the consent of its citi

zens . Our world is filled with clear cases: Uganda under 

Amin, South Africa, a number of Central and South American 

dictatorships. The list goes on. 

When Vattel wrote in the seventeenth century, it 

may have been possible to equate the rights of nations with 

the rights of states. But that is now no longer the gen

eral rule. There are too many cases in which nations and 

states no longer coincide and when they fail to do so—a 

frequent phenomenon of contemporary politics—a theory of 

jus ad bellum which equates unjust war with aggression, and 

aggression with the violation of state sovereignty, becomes 

a theory which is no longer a part of the moral reality of 

war. It is no longer a part of the moral reality of war 

since it generates results which are morally unacceptable; 

it justifies the conclusion that an illegitimate state has 

1. H. L. A. Hart, The Concept of Law (Oxford: 
Oxford University Press, 1961), pp. 99-120, 
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rights which only a legitimate one deserves. The moral 

reality of war is not found necessarily, then, in the vi

olation of state rights. This conclusion is reflected in 

the contemporary analysis of the moral reality of war. 

Vietnam, the struggle of emerging nations in Africa, and 

other parts of the world is better understood in terms of 

human rights violations than sovereignty violations. 

The strength of Walzer's thesis is that is saves 

the legal conception of jus ad bellum by revising it: ag

gression is the violation of the rights of a legitimate 

state. This goes a long way in returning the legalist con

ception of just war to what is considered to be an adequate 

account of the moral reality of war. However, it may be 

argued that it does not go far enough since it does not 

focus clearly upon the element which is morally determina

tive of true state legitimacy. It continues to cite a 

state's rights as determinative but it should really cite 

human rights as the controlling element in any question 

relating to the right to make war. Walzer implies as much 

when he argues repeatedly that his conception of just wars 

is fundamentally based upon a respect for human rights. 

But even though he says this, he stops short of this claim 

in his formulation of ad bellum principles. For Walzer, 

the just or unjust character of war, in the last analysis, 
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is spelled out in terms of aggression against the rights of 

a political community rather than the rights of a set of 

human beings. 

And while Walzer's revised analysis of the legalist 

thesis recaptures much of what we think is morally appropri

ate about the declaration of war, it is not the case that 

it fully captures the moral reality of war. For example, 

according to Walzer's analysis, it is not clear whether 

interference in the internal affairs of South Africa is 

justified or not. Clearly, such interference is not wrong 

because of sovereignty, but for reasons soon to be dis

cussed. The confusion arises because this analysis depends 

too heavily upon sovereignty as the necessary and suffi

cient condition of justified war. The bottom line for 

Walzer's analysis is that as long as aggression against 

sovereignty remains the focus of the discussion, then 

fighting many of today's wars will appear to be paradoxical; 

for example, while most of us would agree that wars fought 

for humanitarian reasons are justified, they would be 

assessed as unjustified under Walzer's account. 

Now what I would like to suggest is that the para

dox would dissolve if Walzer had focused upon human rights 

in his formulation of the jus ad bellum doctrine. We might 

suggest the following characterization as a start and 

nothing but a start of the right to make war: 
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A war is just if and only if it is fought in 

defense of human rights. 

A war is unjust if and only if it is a war that 

is fought to deny human rights or to maintain a 

denial of human rights. 

Obviously, this preliminary account requires some 

work in two respects. One relates to the question, why 

rights claims are the appropriate language for stating the 

doctrines of war. And the second relates to a demand that 

the nature and value of the rights upon which this defini

tion relies be more clearly focused. 

In the next section of this chapter, I will sketch 

an argument which contends that theories which place indi

viduals in the center of moral discourse are morally super

ior to those which do not. At bottom, they capture more of 

what we think is morally correct than other theories do. 

In particular, I will argue that a rights-based moral the

ory is more compatible with our best considered moral judg

ments than any other conception is. Consequently, rights-

based theories ought to be selected as the basis of our 

moral analysis of war. So, much of what we say in the re

mainder of this section depends upon what follows in the 

next. At this point we will suppose that a rights-based 

conception is decisive in settling the moral issues of war. 
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What, then, is the nature and importance of the 

rights upon which this definition relies? Very roughly, 

a right is a valid claim which an agent or set of agents 

may assert against another agent or set of agents.^" To say 

that Smith has a right against Jones entails that Smith can 

assert a valid claim against Jones such that Jones is re

quired to stop acting in a determinate manner or to start 

acting in one. It may be said that rights are relational 

concepts. They require, on the one hand, an agent who can 

assert a valid claim, and, on the other hand, an agent 

against whom that claim may be directed. 

Moreover, it requires that the claim which is as

serted be a valid one. And to say that the claim is valid 

is to say that it is morally defensible to assert it. Now 

some theorists, such as John Locke and Immanuel Kant, have 

argued that rights are morally defensible since they iden

tify "the special kind of treatment [called "respect" by 

Kant] which is particularly fitting or appropriate to 

1. See Joel Feinberg, Social Philosophy (New 
Jersey: Prentice-Hall, 1973). Also see Joel Feinberg, 
"Duties, Rights and Claims," American Philosophical Quar
terly, 3, No. 2 (1966), 137-lSZTj "The Nature and Value of 
Rights," Journal of Value Inquiry, 4, (1970) 263-267; and 
"The Rights of Animals and Unborn Generations," in 
Philosophy and Environmental Crisis, edited by William T. 
Blackstone (Athens, Georgia: University of Georgia Press, 
1974). 
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autonomous, rational agents."^ What is special about these 

creatures is their ability to effect their ovm destinies by 

their own choices. And this self-legislating ability is 

the basis of a special set of moral claims which only these 

creatures may assert. Locke sets these claims out when he 

holds that "No one ought to harm another in his life, 
o 

health, liberty or possession," since doing so interferes 

with what is special about autonomous, rational agents. 

Persons, as choosers of courses of action, have a right not 

to have their choices interfered with as they shape their 

own lives. This right is often referred to as the right 

to autonomy and stresses the moral importance of liberty. 

So, on this account, a claim is said to be valid 

when recognizing it protects and respects what is special 

about persons. 

But some theorists argue that a claim may also be 

validated if it can be shown that "society would defend a 

person in the possession of it." The main idea here is to 

1. Jeffrie G. Murphy, "Rights and Borderline 
Cases," in Retribution, Justice, and Therapy (Dordrecht: 
Holland: D. Reidel, l979>, p. 28. 

2. John Locke, Second Treatise of Government, 
quoted by Jeffrie G. Murphy in Retribution, Justice, and 
Therapy, p. 28. 

3. Jeffrie G. Murphy, "Rights and Borderline 
Cases," in Retribution, Justice, and Therapy, p. 29, 
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choose those claims that it would be morally defensible to 

make into laws. Perhaps the most persuasive account of how 

these claims may be derived is found in Professor John 

Rawls' A Theory of Justice. Rational, impartial contrac

tors behind a veil of ignorance would choose a set of "so

cial contract rights," and included within this set of 

rights would be a number of rights which are fundamental to 

the existence of any community whatsoever: the right not 

to be subject to killing, torture, assault (security 

rights) and the right to adequate food, clothing, and 

shelter (subsistence rights).^" 

Now the significance of these comments is readily 

apparent in the context of war. These morally defensible 

claims or rights are worth fighting for and, in some cases, 

dying for. Not only should those who are denied these 

rights find them worth fighting for, but so should anyone 

who takes rights seriously. And with these comments, it is 

now possible to sharpen up the earlier attempt to state the 

jus ad bellum doctrine. 

A war is just if and only if it is fought in defense 

of fundamental human rights or it is a war of self 

defense against an unjust war. 

A war is unjust if and only if it is fought to 

undermine fundamental human rights. 

1. Murphy, "Rights and Borderline Cases," pp. 31-32. 



85 

Walzer and Rights-Based Moral Theories 

In the Preface of Just and Unjust Wars, Walzer 

asserts that the "... morality I shall expound is in its 

philosophical form a doctrine of human rights, though I 

shall say nothing here of the ideas of personality, action, 

intention that this doctrine probably presupposes. Con

siderations of utility play into the structure at many 

points, but they cannot account for it as a whole. Their 

part is subsidiary to that of rights; it is constrained by 

rights."^ This theme is repeated several times at other 

places in the text. Walzer asserts that rights are the 
o 

basis of the theory of aggression" and of the war conven-

3 tions; in particular, the immunity of "innocent" civilians, 

the protected status of prisoners of war^ and the limits of 

military necessity.^ These are just a few of the many no

tions in the literature of war whose meaning ultimately 

rests upon the notion of rights. 

If we were to construct a moral theory for Walzer, it 

would be consistent with his general approach to the moral 

1. Walzer, Just and Unjust Wars, p. xvi. 

2. Walzer, Just and Unjust Wars, pp. 51-126. 

3. Walzer, Just and Unjust Wars, pp. 136-159. 

4. Walzer, Just and Unjust Wars, pp. 46-47, 177 

5. Walzer, Just and Unjust Wars, pp. 144-149. 
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treatment of war to place the concept of rights at the 

basis of the theory. In a sentence, Walzer's moral theory 

is fundamentally a right-based moral theory. (I shall 

later argue, however, that it is not at all points con

sistently so.) If this is right, several questions may be 

asked: (a) What is a right-based moral theory? (b) How 

does it differ from other types of moral theories? and 

(c) Is a rights-based moral theory superior to these other 

conceptions of morality? 

"Rights-based"^ is the name given to a set of moral 

theories which is held by a number of moral theorists ac

cording to which the basic moral requirement is to respect 

the rights of persons. More precisely, rights-based moral 

theories hold that in cases of moral conflict the ultimate 

question to be asked is whether the rights of a person will 

be violated by acting in a determinate manner. No "rights-

based" moral theorist denies that there are other parts of 

morality but only that in those cases in which the rights 

of a person are in question no other part of morality may 

override the right claim of a person without justification. 

Rights are paramount and hence the final arbiter in moral 

matters in which they conflict with other moral concerns. 

1. I adopted this terminology (to include the 
phrase goal-based as well as duty-based) from Ronald 
Dworkin, "Justice and Rights," in Taking Rights Seriously 
(Cambridge: Harvard University Press, 1977;, pp. 168-183. 
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To hold this theory does not deny conceptual space to those 

notions which focus upon harming and benefitting others or 

those notions which see morality as a matter of developing 

a set of moral dispositions, or those notions which spell 

morality out in terms of a set of obligations (duties) 

which apply in certain situations; on the contrary, what it 

holds is that while utility and perfection are surely impor

tant parts of morality, they are not its most important 

parts. In those cases in which they conflict with the legi

timate rights claims of a person, they are to be overridden 

by the latter if acting upon them will have unacceptable 

consequences for justice, that is, acting upon them denies 

a person his rights even though in denying a person his 

rights a large good may be realized. This is a prescrip

tive theory about what ought to be done morally; namely, 

that we ought to respect the rights of individuals. 

Now several problems immediately arise for this 

conception of morality. Perhaps the most troubling objec

tion which is raised is one which plays upon our sensitiv

ity to the obvious tension between justice and utility. On 

the one hand, we may be very sensitive to the harm and bene

fit that come as a result of our acting in certain ways. 

Treating X (a moral agent) in a certain way, let us say 

feeding X, has certain beneficial results. These results 

are, of course, quite significant and their importance 
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should not be dismissed too easily; especially, if our 

failure to do so harms X in some permanent way. The ques

tion becomes: Why is respecting rights so important that 

respecting them would—in some cases--have harmful conse

quences for some moral agents? 

One answer to this question is to ground our 

respect for rights in an even more primitive notion; and 

the most likely candidate is the notion of a person. Ac

cording to this view, rights considerations override util

ity considerations because the view takes as primary the 

status of persons as free and choosing beings who are cap

able of structuring their own lives for better or worse. 

And since persons are capable of choosing their respective 

life plan, they deserve respect. They are not to be inter

fered with. They have a basic right to be free just be

cause they are persons. Hence, respecting persons means 

respecting each person's freedom to work out their own 

life. What this signifies is that we cannot use another 

person as a means in our own calculations to obtain some 

sought-after good. Rights, then, take on a special signi

ficance because they are conceptually connected to what it 

means to be a person. Hence, failing to take rights seri

ously amounts to failing to take persons seriously. Jus

tice overrides utility because considerations of justice 

are logically related to being a person. 
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But while some theorists are prepared to rest the 

force of their rights claim upon the logical connection be

tween persons and rights, a number of other theorists are 

prepared to argue differently. Rights are, indeed, impor

tant sorts of things to have, but their importance is best 

understood in terms of their relationship to some desired 

goal. At the center of this treatment of rights is the be

lief that rights are claims which individuals ought to be 

defended in the exercise of. If having or exercising 

rights interferes with the realization of some sought after 

consequence, then it is morally defensible to restrict the 

having and exercising of the rights in question. According 

to these theorists, we may refer to them as goal-based 

theorists, teleological considerations override rights 

considerations. My right to choose a particular course of 

action or our right, in general, to choose various courses 

of action depends upon whether our choices promote the 

realization of the goal which is the aim of our actions. 

It is conceivable that if interfering with M's rights would 

induce the desired goal, then it would be morally defens

ible to do so. Likewise, it is conceivable that if inter

fering with M's rights fails to induce the sought after end, 

then it would be morally indefensible to interfere with his 

rights. 
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But this account of having and exercising rights is 

morally unacceptable. If it is true that it would be un

just to interfere with the special status of a person as a 

rational, autonomous chooser, then it follows that goal-

based moral theories entail precisely these sorts of inter

ferences. That "moral space" which so many rights theo

rists conclude is inviolable turns out to be less resistant 

than it was at first imagined. Just in case violating this 

"space" promotes the realization of the sought-after goal 

then doing so is morally permissible. What is even worse 

is the fact that if the only way of reaching the goal en

tails violating the moral space of autonomous, rational 

agents, then one is morally required to do so. 

What this analysis shows is that while goal-based 

moral theorists say that they take rights seriously, their 

theory suggests otherwise. To be a person is to be able to 

lay claim to a set of moral demands (human or natural 

rights) which cannot be violated unless one is prepared to 

admit that persons need not be taken seriously, one is at 

the same time, holding that rights need not be taken seri

ously. Moreover, this analysis suggests that a rights-

based moral theory is superior (a point that we will take 

up very shortly) to a goal-based moral theory. Primarily, 

since it preserves the special status of being a person. 
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The moral space which is a necessary condition for being a 

person is acknowledged and protected from interference. 

There is yet another set of theories which are 

often contrasted with rights-based and goal-based moral 

theories. These theories may be referred to as duty-based 

moral theories. They hold roughly, that some duty (or set 

of duties) is morally fundamental. 

Now it seems to me that though rights-based and 

duty-based theories may differ in morally important ways, 

it is not necessary that they do so. Indeed, I should 

argue that the most plausible duty-based theories (Kant's 

and, on one reading, Rawl's) can be totally expressed in the 

language of right-based theories. For these duty-based 

theories (unlike, say, a divine command duty theory) are 

both based on the idea that the special value of persons 

constitutes the foundation of morality. And thus their 

preference for duty language over rights language is per

haps (as Dworkin has in fact argued about Rawls) nothing 

more than a matter of theoretical and expository conveni

ence—not a matter of moral substance.^" For rights-based 

theories and plausible duty-based theories are really just 

two expressions for the same moral concern; more specifi

cally, the special regard we have for the autonomous 

1. Dworkin, Taking Rights Seriously, pp. 150-183. 
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character of rational creatures. Rights-based theories 

emphasize the independence of individual action, while 

duty-based theories emphasize the non-interference with the 

independence of individual action. These two theories may 

be distinguishable for the sake of discussion, but are con

ceptually linked by the notion of a person. Adopting ei

ther theory is just another way of recognizing the "moral 

space" which is at the center of being a person. 

But some may object to this characterization and 

hold either that rights are derived from duties or that 

duties are derived from rights. Now the first disjunct 

seems unlikely for the following reason. Since duty-based 

theories hold that moral rules and codes are the essence of 

individual action, it is not at all clear why they have any 

moral force on their own. One might argue that these rules 

or codes are known through some act of intuition: a non-

natural process which captures the moral essence of indivi

dual actions. But this seems to make our discussion even 

more obscure since we can make no sense of this intuitive 

process. Surely, it would be better to argue that whatever 

duties we owe to another, are due because they are funda

mentally connected with what it means to be a person. If 

so, the linkage we suggested earlier, between rights and 

duties—that is, they both are conceptually linked to the 
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notion of a person--seems to be the most clear account of 

their relationship. 

Those theories which argue that duties are derived 

from rights seem equally troublesome for the same reason. 

Rights which emanate from some universal power seem to 

place the entire enterprise upon an unstable philosophical 

ground. In short, it makes what is already a very diffi

cult issue even more complicated. If our theory ought to 

do anything at all, it ought to make clearer what we are 

talking about. Again, the most likely analysis places the 

notion of rights squarely in the center of being a person. 

But some rights-theorists may yet object and argue 

that rights are more basic than duties. If it is true that 

rights are conceptually bound to the notion of a person, it 

seems clear that if X is not a person, then X does not have 

any rights. Agency, or being a person, suggests an activi

ty, in particular, the activity of choosing a course of ac

tion whether for good or bad. To be a person means to be a 

chooser, and since choosing is temporally prior to respect

ing what is chosen, we might argue that rights are more 

basic than duties. A moral agent has the right to choose 

before others have the duty to respect what is chosen. Now 

we may acknowledge the fact that rights are temporally 

prior to duties, but deny that they are logically prior. 

Rights and duties are logically equivalent since being a 
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person is logically dependent upon the presence of both 

conceptions. It would be strange to hold that we have a 

duty to respect Smith as a person and deny that he has a 

right to choose any course of action. Likewise, it would 

seem odd to argue that Smith has a right to choose a course 

of action while simultaneously holding that no one has a 

duty to respect Smith's choice. 

If this way of thinking about rights and duties is 

correct—that is, that rights and duties are concep

tually connected to the notion of being a person--then, to 

talk about a right-based theory is equivalent to talking 

about any plausible duty-based moral theory. To adopt ei

ther moral point of view is to place the individual square

ly in the center of a moral space which is the source of an 

individual's rights and another's duties. 

One question which remains is whether rights-based 

theories are morally superior to goal-based ones? 

Given their very characterization, it is hard to 

see how rights-based theories could fail to be superior. 

They recognize persons and their rights as having a basic 

value, whereas goal-based theories—no matter how sophisti

cated—can give the rights of persons only a derivative 

value. Given the moral sacrifice involved (the diminished 

value of persons involved) in not placing rights at the cen

ter, the superiority of rights-based over goal-based 
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theories strikes me as very nearly self-evident. (Why is 

any goal even morally valuable unless it is conducive to 

persons rights?) However, if a proof is required, then one 

can simply refer to such recent work as that of Charles 

Fried and particularly John Rawls. Rawls1 familiar 

"theorem" of justice (which I shall not rehearse here) in

volves the claim that ideal rational agents would choose a 

rights-based theory over a goal-based theory. Rawls1 

tem is not without serious problems, but it seems far and 

away the best and most powerful moral theory currently 

available. And at the very least, he has shifted the bur

den of proof to the defenders of goal-based theories--a 

burden which, to my knowledge, they have not yet even 

attempted to bear. 

Thus, for purposes of our present discussion of the 

morality of war, we can safely assume the correctness of 

moral theories which take persons seriously and regard the 

rights of persons as basic. Walzer himself repeatedly 

insists that a rights-based theory is at the heart of his 

discussion. This claim is generally true and illuminates 

some of what is best in his book. However, I have already 

suggested in my discussion of sovereignty, Walzer's com

mitment to such a theory of rights--in difficult cases--is 

at times ambiguous. The ambiguity of his commitment will 

arise again and even more strikingly when we move from his 
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discussion of jus ad bellum conditions (the right to wage 

war) to his discussion of jus in bello conditions (the 

legitimate means within war). 

Just Settlements and Unconditional 
Surrender 

At this point it would be convenient to move 

directly to a consideration of jus in bello conditions--the 

moral question of means. However, there is a class of 

moral problems about war which are not clearly either jus 

ad bellum or jus in bello in nature—questions neither 

about the right to wage war or about the proper means with

in it. These are questions about what one may legitimately 

demand or expect as an outcome of conflict once it has 

begun. Does, for example, the right to wage war give one 

the right to win? And, even more importantly, may winning 

be construed as the unconditional surrender of the enemy? 

These questions are clearly morally loaded, and it will be 

useful to consider briefly what Walzer's theory has to 

tell us about them. In particular, what does Walzer's 

theory have to say about war's end: "just settlements" 

and "unconditional surrender"? 

For Walzer, the theory that determines what is 

morally permissible at the close of war is informed by the 

same regard for rights that warrants fighting the war in 

the beginning. That is, the rights which a nation has to 
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continued existence. If this is so, Walzer's principle for 

war's end may be formulated in the following manner: 

states may justly demand only those settlements which it 

is reasonable to believe will (a) restore a stable peace 

and (b) prevent the recurrence of war.^" There are two 

reasons which may be advanced in favor of this principle: 

one is moral, and the other is prudential. 

The moral reason stems from the possibility that 

settlements and surrenders may be unjust. For example, the 

victor may require the vanquished to dismember not only his 

2 government but his political association as well. And if 

this were required, the settlement would be an unjust one 

from Walzer's point of view since the rights of victory 

extend, as Rousseau argued, to the state but not to the 

3 individuals who compose it. Consider another example. 

Demands for unconditional surrender may be unjust since it 

may prolong the war beyond a reasonable close of it. When 

this happens, the rights of everyone are violated since it 

requires them to continue risking their lives when it is 

1. Walzer, Just and Unjust Wars, p. 121. 

2. Walzer, Just and Unjust Wars, p. 116. 

3. Jean Jacques Rousseau, The Social Contract (New 
York: Hafner, 1964), p. 12. Rousseau writes, "Sometimes 
it may be possible for one State to destroy another State 
without destroying one of its members; and war does not 
give a right to do anything beyond what is absolutely 
necessary to its end." 
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unnecessary to do so. Once the basic values for which the 

war was initially fought have been secured, then there is 

no moral reason for continuing the fight. To do so is to 

violate the rights of persons and to recommit the crime 

of aggression.^ 

There is also a prudential reason for Walzer's 

principle. Unjust settlements and demands for uncondi

tional surrender do not end wars; rather, these sorts of 

closures merely postpone the conflict for another time, as 

the weight of experience confirms. Consequently, even if 

belligerents are not morally sensitive, there are good 

reasons for imposing just settlements at war's end. 

In this chapter, I have attempted to focus, in 

some detail, upon Walzer's jus ad bellum conception. It 

is, as I noted, a revision of the "legalist paradigm," and 

in its revised form, Walzer's doctrine captures much of 

what we think is morally relevant in declaring and ending 

wars. And even though I have pointed out some places in 

which Walzer's analysis is troublesome, it is clear to me 

that his analysis is, on the whole, correct; primarily, 

because Walzer defends his conception by turning our atten

tion repeatedly to the fundamental importance of the rights 

of individuals. 

1. Walzer, Just and Unjust Wars, p. 110. 
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Let us now turn our attention to Walzer's treatment 

of that part of the war doctrine which commands the greater 

part of his interest in just war theory: jus in bello. 

And when we do, we will discover--except in a few cases--

that Walzer will again stress his fundamental commitment 

to human rights: A commitment which he makes plain in his 

treatment of the justified means within war. 



CHAPTER 4 

JUS IN BELLO: JUSTIFIED MEANS WITHIN WAR 

In this chapter I intend to formulate Walzer1s jus 

in bello doctrine and then show how it applies to a number 

of war situations; in particular, to noncombatancy, seiges, 

blockades, guerilla war, terrorism, and reprisals. Along 

the way I intend to make some critical remarks. 

For Walzer, the jus in bello doctrine is outlined in 

a set of rules which he refers to as the "war convention." 

Under this rubric, "the duties of belligerent states, of 

army commanders, and of individual soldiers [are established] 

with respect to the conduct of hostiles."^ The duties are 

the same for all soldiers whether they are fighting for a 

just cause or an unjust cause since most soldiers are not in 

a position to evaluate the justice of the cause for which 

they fight. Soldiers, and in particular commanders, are not 

criminals just in case they fight in accordance with the 

rules of war. The question, then is what are the rules of 

war? 

Whatever these rules are, they must accord with our 

moral evaluations of acts in time of war. If so, there are 

1. Walzer, Just and Unjust Wars, p. 127. 
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two demands these rules must satisfy. One, a utilitarian 

demand, asserts that whatever acts are committed in time of 

war, they must be conducive to victory and proportionate to 

the harm they cause. This view is summed up best by Henry 

Sidgwick. In the Elements of Politics, Sidgwick advanced a 

twofold rule that summed up the utilitarian view of the war 

convention: it is impermissible to do "any mischief which 

does not lead materially to the end of victory, nor any mis

chief of which the conduciveness to the end is slight in 

comparison with the amount of the mischief."^ 

What this part of the war convention does is to rule 

out unnecessary or excessive harm. It proscribes this sort 

of harm by pegging its permissibility on its positive rela

tionship to victory and its proportionality to the harm which 

accompanies its performance. The performance of the act 

must be connected to victory and it must be proportional to 

the harm it causes. 

This, of course, is the principle upon which many 

strategists base their actions. Its most recent and sophis

ticated formulation is found in an essay by Professor Richard 

B. Brandt entitled "Utilitarianism and the Rules of War." 

There, Brandt agrees with Sidgwick that if an act satisfies 

both conditions, then that act is morally permissible for the 

1. Henry Sidgwick, Elements of Politics (New York: 
Macmillian, 1897), p. 267. 
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soldiers to do.^" And if this conception were rigorously 

applied, it would end much of the horror and cruelty of war 

which stems from a failure to economize one's forces through 

discipline and calculation. Consider the example Walzer of

fers that occurred during the Boer War. 

General Roberts at the battle of Paardeberg . . . 
called off the frontal assaults on the Boer trenches 
ordered by Kitchener, his second in command, saying 
that the loss of life "did not appear . . . to be 
warranted by the exigencies of the situation.2 

However, while this principle does seem to capture 

much of what is morally appropriate in time of war, it does 

not do so fully. In particular, it allows some acts which 

the war convention prohibits; e.g., attacking "innocent" per

sons (soon to be discussed), or terrorist acts. The formula 

as stated would permit these acts if it can be shown that 

such acts are necessary to victory and proportional to the 

harm it causes. Walzer writes: 

The war convention invites soldiers to calculate 
costs and benefits only up to a point, and at that 
point it establishes a series of clear-cut rules--
moral fortifications, so to speak, that can be 
stormed only at great moral cost.3 

and, 

1. Brandt, "Utilitarianism and the Rules of War," 
p. 35. 

2. Walzer, Just and Unjust Wars, p. 130. 

3. Walzer, Just and Unjust Wars, p. 130. 
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Nor can a soldier justify his violation of the rules 
by referring to the necessities of his combat situa
tion or by arguing that nothing else but what he did 
would have contributed significantly to victory.1 

But, even so, they are to be prohibited in all but the rar

est of cases (these instances Walzer refers to as the dilem

mas of war and they will be discussed in some detail in 

Chapter 5). Walzer is right in noticing that while bellig

erent armies are entitled to try to win their wars, they are 

not permitted to do anything that seems necessary, useful, 

or proportional to victory. They are subject to a set of 

restrictions that are nonutilitarian in character. Now what 

are the grounds for forbidding, let us say, the killing of 

the innocent? 

The principles which preclude these sorts of acts 

are formulated best in terms of individual rights. They are 

principles whose moral grounds is found in an awareness that 

men and women have a moral standing which is independent of 

and resistent to the necessities of war. For Walzer, 

A legitimate act of war is one that does not violate 
the rights of the people against whom it is directed. 
It is, once again, life and liberty that are at issue, 
though we are now concerned with these two as they 
are individually rather than collectively possessed. 
I can sum up their substance in terms I have used be
fore: no one can be forced to fight or to risk his 
life, no one can be threatened with war or warred 
against, unless through some act ol his own he has 
surrendered or lost his rights.2 

1. Walzer, Just and Unjust Wars, p. 130. 

2. Walzer, Just and Unjust Wars, p. 135. I have 
underlined for emphasis. 
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What Walzer is arguing is roughly the following: part of 

the war convention is explained in terms of Sidgwick's util

itarian principle. But this explanatory model is inadequate 

since it does not fully explain all of the proscriptions of 

the convention. A full explanation requires a recognition 

of and respect for human rights. Moreover, since rights 

override utility in all but the rarest of cases (supreme 

emergencies, nuclear deterrence, and neutrality), rights con

siderations are the moral foundation of the war convention. 

Now what can be said of this analysis of the war convention? 

The most important thing which may be said--and Wal

zer does not say this anywhere in his formulation--is that 

the moral status of any act which is committed in the course 

of a war is defined in terms of rights and utilitarian con

siderations. Fighting well is both a matter of justice as 

well as utility. In every case, justice overrides utility 

(except in the three cases mentioned above where utility, 

so to speak, wins the day). Walzer's thesis of "fighting 

well"--the heart of his jus in bello doctrine--may be formu

lated roughly in the following manner: 

The act is morally permissible (or it may be said 
that a belligerent is fighting well) if and only if 
(a) it does not intentionally violate or threaten 
to violate the rights of a person and (b) it is con
ducive and proportionate to the harm it causes. 

Two things are to be noted about this formulation. One is 

that the utilitarian criterion applies only if the rights 
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criteria have been satisfied. For Walzer, it must be shown 

that an act does not violate the rights of a person, and if 

this can be done then the act must also be conducive and 

proportional as the second condition requires. 

The second point to notice about this formulation 

is that it does not apply to cases of "supreme emergency" or 

to "nuclear deterrence." In both of the latter cases, Wal

zer argues that rights are not decisive since what is at 

stake is something even more morally important than the 

rights of the individuals; namely, the survival of a common 

life of a nation. However, before we consider these two ex

ceptions , it is important to see how this doctrine applies 

to the rules which govern the acts that are frequently 

committed in time of war. 

Noncombatant Immunity and Military 
Necessity 

"No one can be forced to fight or to risk his life, 

no one can be threatened with war or warred against, unless 

through some act of his own he has surrendered or lost his 

rights."^" Now the first rule of the war convention relates 

to those individuals who have "chosen" to surrender their 

rights. These individuals are combatants, and they are, once 

war has begun, "subject to attack at any time (unless they 

1. Walzer, Just and Unjust Wars, p. 135. 
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are wounded or captured)."^" And the second rule of the 

convention relates to those individuals who have not sur

rendered their rights. These individuals are noncombatants 

and they cannot be intentionally or recklessly attacked at 

any time. The war convention, then, may be viewed as a set 

of rules setting out what may or may not be done to classes 

of individuals in time of war: soldiers may be attacked, 

but noncombatants may not. How are these two classes of 

individuals distinguished? 

For Walzer, combatants are those individuals who 

make a direct contribution to the war effort. Clearly sol

diers are members of this class. But, so are those civil

ians whose "direct contributions to the business of fightingf' 

is established "as the processes of economic mobilization" 

2 make their role plain. And the key distinction in the lat

ter case is whether these individuals provide what soldiers 

3 need qua soldiers or what soldiers need qua human beings. 

They are to be considered combatants in the former case and 

noncombatants in the latter. Hence, if they are munitions 

factory workers, they may be considered as combatants since 

what they produce in this instance is something a soldier 

1. Walzer, Just and Unjust Wars, p. 138. 

2. Walzer, Just and Unjust Wars, p. 146. 

3. This is Thomas Nagel's terminology from his 
article "War and Murder" cited earlier. 
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needs as a soldier. But if what these individuals provide 

is food (farmers, let us say), then they are not combatants 

since they serve the soldier as a human being. 

And even though some civilians may be considered to 

be combatants, they should only be attacked if it is mili

tarily necessary. What this means is that a course of ac

tion is deemed to be militarily necessary just in case the 

action is required to force the submission of the enemy with 

the least possible expenditure of time, life, and money. 

Accordingly, if attacking civilians in a munitions factory 

is required to force the enemy to submit and doing so is the 

least possible expenditure of time, life, and money, then 

that course of action is deemed to be militarily necessary. 

If this is conjoined with the premises that civilians work

ing in a munitions factory are combatants and that combatants 

may be attacked at any time, then, it may be concluded that 

it is morally permissible to attack these individuals. 

It is important to notice two things about this ac

count. One is that as Walzer's analysis stands, reliance 

upon the "processes of economic mobilization" as morally de

terminative is irrelevant. I am not sure what this has to 

do with the argument at all. What counts just is what he 

says counts: whether these individuals are "causally and 

logically"^ related to the war efforts. If they are, they 

1. This is Murphy's terminology. 
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may be viewed as combatants. If not, they are noncombatants, 

and according to the second principle of the war convention, 

they "cannot be attacked at any time." 

The second thing to be noticed about this account is 

that military necessity operates within well defined limits; 

i.e., it justifies action against those individuals who may 

be properly viewed as combatants. Commanders in these sorts 

of situations cannot argue that military necessity justifies 

blatant disregard for the rights of noncombatants. The war 

convention is written in such a way that under ordinary cir

cumstances the scope of military necessity extends no fur

ther than what can be done to the rights (to life, liberty, 

and property) of combatants. Military necessity is not a 

blank check for commanders to do whatever conduces to vic

tory. 

This restriction is most plainly visible in the war 

convention's prohibition of attacks on noncombatants. Now 

the first question that must be answered is: Who is a non-

combatant? The answer is that a noncombatant is anyone who 

is not a combatant; that is, an individual who is not direct

ly (logically and causally) contributing to the conduct of 

war. These individuals have not chosen to surrender their 

rights, and since respecting the rights of persons is moral

ly basic in Walzer's theory (in all but a few cases), they 

are exempt or immune from attack. And while there is an 
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absolute prohibition against attacking noncombatants, 

there are a number of cases in which noncombatant lives 

are lost as a result of legitimate military operation. How 

is this possible? 

The principle of double effect is a way of reconcil

ing the tension between the proscription of attacks on non-

combatants and legitimate military operations. The 

traditional formulation of the principle is presented in 

the following schema by Walzer: 

It is morally permissible to perform an act likely 
to cause the deaths of noncombatants if and only if 

(a) The act is good in itself or at least indiffer
ent, which means, for our purposes, that it is a 
legitimate act of war. 

(b) The direct effect is morally acceptable--the 
destruction of military supplies, for example, or 
the killing of enemy soldiers. 

(c) The intention of the actor is good, that is, he 
aims only at the acceptable effect; the evil effect 
is not one of his ends, nor is it a means to his 
ends. 

(d) The good effect is sufficiently good to compen
sate for allowing the evil effect; it must be jus
tifiable under Sidgwick's proportionality rule.l 

Now Walzer notes that the force (moral) of this def

inition is carried by condition (c); in particular, if the 

actor intends a "good" which entails a great "evil"--heavy 

losses on either or both sides—that is neither an end nor a 

means to the good sought, but one which satisfies Sidgwick's 

1. Walzer, Just and Unjust Wars, p. 153. 
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proportionality rule (ham done is outweighed by its 

conduciveness to victory), then the actor may do the act 

without being morally required to minimize the harm which 

attends the performance of the act. Walzer finds that this 

principle is morally flaccid since it allows some conse

quences which our common moral experience finds unacceptable. 

The principle as formulated does not require soldiers to 

minimize risks to innocents in the way we think they should. 

In particular, we think they should minimize the risk of 

harm to noncombatants if this poses some additional risk for 

the soldier. Hence, Walzer reformulates the third condi

tion: 

(3') The intention of the actor is good, that is, 
he aims narrowly at the acceptable effect; the evil 
effect is not one of his ends, nor is it a means to 
his ends, and, aware of the evil involved, he seeks 
to minimize it, accepting costs himself.1 

This is a very positive addition to the doctrine of 

double effect. It requires that the agent have two inten

tions; one, to intend only a good effect, and two, to intend 

that the foreseen harm which accompanies the good effect be 

minimized. It imposes an additional duty upon the soldier-

especially commanders--to take additional risks where he has 

a reasonable belief that his actions will endanger the rights 

of noncombatants. This duty is owed because of the moral 

1. Walzer, Just and Unjust Wars, p. 155. 
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importance of persons and, as Walzer argues, it is an 

obligation that is owed "to humanity itself. 

There is one question that is raised in this last 

paragraph and it will bear upon Walzer's later analysis of 

supreme emergencies. And it is just this: If soldiers have 

the duty to minimize the harm which accompanies their legit

imate operations, and if that duty is owed to humanity and 

to particular individuals, how can that obligation be sus

pended for the same reasons in supreme emergencies? We 

shall soon see if it can be. 

Given these two principles of the war convention 

(combatants may be attacked, noncombatants may not be), what 

can be said about several strategies which have been used in 

time of war. In particular, what can be said about the moral 

permissibility of sieges, blockades, guerrilla wars, terror

ism, and reprisals? 

Sieges and Blockades 

The moral permissibility of these two strategies is 

spelled out in terms of two considerations; (a) Whether the 

use of these tactics violates the rights of noncombatants and 

(b) whether these tactics are aimed directly or indirectly at 

affecting the rights of noncombatants? 

1. Walzer, Just and Unjust Wars, p. 158. 
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The first consideration is cashed out in terms of 

whether noncombatants consent to be in a besieged city or 

whether they are forced or coerced into its perimeters? If 

the answer is that they have been forced, then the strate

gies in question are morally impermissible since they amount 

to acts which coerce someone to fight or to risk his life 

when he has not chosen to do so. 

This is Walzer's conclusion: the systematic starva

tion of civilians under siege is one of those military acts 

which is a blatant violation of the rights of noncombatants, 

even though it is permitted by custom and law.^ Walzer 

wants to know how they came to be in militarily exposed posi

tions: "What force was used against them; what choices they 

2 freely made?" There are several choices but only three are 

of interest to this discussion. (Walzer only finds two of 

interest, the latter two), since they are the circumstances 

which are the most frequent: 

(1) civilians are attacked in their "natural" place 
(their homes); they do not consent to be there; 
and seige by starvation is morally unacceptable 
since they have been forced to be there. 

(2) civilians are attacked in their "natural" place; 
they are simply there and they have not been of
fered free exit; siege by starvation under these 
circumstances is morally unacceptable since the 
principle of double effect applies. 

1. Walzer, Just and Unjust Wars, p. 168. 

2. Walzer, Just and Unjust Wars, p. 169. 
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(3) civilians are offered free exit by their 
attackers; they choose to remain; and siege 
by starvation is justified.! 

Three things are of interest in this account. One 

is that if civilians are forced into risking their lives, 

then the tactic is morally wrong, since it violates the 

rights of a person. 

Two is that if civilians are attacked in their homes 

and they consent to be there, it is still morally wrong to 

make them an object of direct military attack. This is an 

answer to the second question raised above: if the tactics 

are aimed directly at the deaths of noncombatants either as 

an end or as a means to a "good" result, then the tactic is 

morally unacceptable since it is reckless. 

And finally, three is that these sorts of tactics 

are morally permissible if and only if the noncombatants have 

been offered a way out; if they have, and if they remain, 

their deaths may be the direct or indirect results of a mili

tary operation. 

It is the final comment which seems somewhat harsh. 

It may be argued that even if free passage is offered to the 

noncombatants of a beleaguered city, that act does not then 

allow the attackers to have their way with those who remain. 

Such a permission does not pay full attention to the hysteria 

1. Walzer, Just and Unjust Wars, p. 169. 
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which accompanies the fear of becoming a refugee, uprooted 

from one's home and thrown into a disjointed and disoriented 

world. It is not reasonable to believe that everyone who 

remains will do so because he rationally and freely chooses 

to do so. Many of them will feel constrained to do so be

cause of the uncertainty that awaits them because of the ac

tions of their attackers. Offering free exit does not clear 

the commander of the responsibility for civilian deaths. 

Even so, Walzer's analysis does lead him to reject 

the contemporary law as stated at Nuremberg (that these 

sorts of seiges are legally permissible). In its place, he 

argues that "soldiers are under an obligation to help civil

ians leave the scene of a battle. In the case of a siege, 

I want to say, it is only when they fulfill their obliga

tion that the battle itself is morally possible."^" 

Guerrilla War 

This sort of military engagement raises two separate, 

though related, questions for Walzer's theory of what can be 

done in time of war. The first question pertains to whether 

guerrilla soldiers have any war rights; i.e., whether they 

are to be treated as combatants or criminals? The second 

question relates to the status of the rights which the civil

ians who aid the guerrillas have; i.e., are they to be 

1. Walzer, Just and Unjust Wars, p. 169. 
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treated as noncombatants with a full set of noncombatant 

immunities? 

The answer to the first question is somewhat compli

cated. Primarily, because the answer is not spelled out 

simply in terms of jus in bello considerations; it entails, 

in part, that some attention be given to the character of 

the cause which the guerrillas have undertaken. And for Wal-

zer, this means that it must be shown that the insurgents 

are defending the rights of a nation to political indepen

dence and territorial integrity. This can be done if it can 

be shown that (a) the de facto state is not fulfilling its 

political obligations, and that (b) the people have selected 

the insurgents as their defenders.^" If so, it may be con

cluded that guerrillas are entitled to the war-rights of 

combatants--the benevolent guarantee customarily offered to 

prisoners of war. Otherwise, they are to be treated as 

criminals. 

The difficulty with the analysis is readily apparent. 

First of all, it is almost impossible, except in the clear

est cases, to determine whether the de facto state is not 

acting in the interests of the people; that is, whether it 

is fulfilling its political obligations. Walzer suggests 

that this problem may be resolved by determining to what 

1. Walzer, Just and Unjust Wars, pp. 178-179. 
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extent the insurgents enjoy the support of the people. He 

argues that if the guerrilla enjoys a significant degree of 

the support, then that is sufficient to accord them war 

rights. It may be supposed that any support less than "sig

nificant" support warrants a guerrilla being treated as a 

mere criminal. But again, the problem resurfaces since the 

term "significant" will no doubt--under the circumstances--

be highly controversial. 

The second problem with this account is equally 

troublesome: the requirement that the people "choose" the 

guerrilla as the instrument for asserting their rights as a 

political community is difficult to ascertain. Surely the 

process of gaining popular support is difficult to describe, 

perhaps as difficult to describe as the consummation of the 

horizontal contract which binds a collection of people into 

a nation. 

The upshot of these two points is that it will be 

difficult—if not impossible—to say whether or not guerril

las are combatants until the later stages of the conflict 

becomes more conventional in nature where "the battle lines 

are drawn," "the fronts are established," and "the opposing 

armies are clearly marked." At that point in the war, guer

rillas clearly deserve to be treated as combatants simply 

because they are; not because Walzer's two conditions have 

been satisfied. 
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Now it may be objected that these two criticisms 

merely restate what Walzer has said in the case of guerril

las; namely, that it is very difficult to determine whether 

or not they have combative rights. But it may also be ar

gued that these criticisms do more than simply repeat Wal

zer' s position since it renders Walzer's analysis unneces

sary: it shows that Walzer's account applies at those times 

when we already have an adequate means of assessing the war 

rights of insurgents. 

Another way of making this point would be to show 

that Walzer's analysis is incompatible with our best judg

ments on the war rights of guerrillas. Following Walzer, 

we would be required to conclude that Che Guevara's activity 

in Bolivia was criminal and not combative. Since he did not 

enjoy the support of a significant part of the population, 

he did not fall into that class of individuals who are prop

erly thought of as combatants. He was simply a murderer and 

ought to be treated as one. But this seems mistaken since 

Guevara continues to be viewed as the paradigmatic example 

of a guerrilla and deserved to be treated as one when he was 

captured, i.e., a prisoner of war. The question is why, and 

the answer may offer a solution to the present problem. 

Two reasons may be suggested. First, it may be ar

gued that the Bolivian government failed to provide for its 

citizens' rights to liberty and security. If the failure is 
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pervasive and uncorrected, then that is a sufficient reason 

for individuals to arm themselves against the state. At 

that point, if these individuals put the state on notice 

that the state's injustices will not be tolerated, and that 

they intend to resist its injustices with arms, then the de 

facto state is at war with this faction of the political 

community. It is not necessary that "any significant" por

tion of the people believe that the guerrillas are defending 

their rights; what is necessary is that their rights are be

ing violated by an illegitimate state. And illegitimate 

states are proper objects of armed resistance according to 

Walzer's earlier ad bellum analysis. 

The second reason relates to the criminality of the 

insurgents. If the guerrillas aim their weapons against im

proper military targets—against noncombatants--then it is 

correct to assess their conduct as criminal, just as it 

would be in the case of any other combatant who attacked 

noncombatants. The point here is that Guevera's criminality 

is not to be determined by the fact that he resists the 

state, but by the manner in which he resists the state. 

Given this analysis, we might conclude that Guevera 

was a combatant and should be treated as such only if he has 

not committed any war crimes. 
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Now, if we were to generalize off of this specific 

case, we might suggest the following account of the war 

rights of guerrilla soldiers: 

Insurgents have war rights if and only if (a) the 
state systematically violates the rights of the 
people, (b) the state does not intend to correct 
the violations, and (c) the state is put on notice 
that its practices will be resisted. 

Even this, however, does not seem quite right since 

holding this principle entails drawing conclusions which are 

morally unacceptable. In short, it supposes that we can ar

gue from the unjust character of a particular war to the 

criminality of the soldiers who wage it. If this were pos

sible, one contingent of soldiers would always be properly 

characterized as criminals. But that is obviously counter

intuitive. The main problem with this analysis is that it 

requires--as a necessary condition for treating a person as 

a combatant--the satisfaction of an ad bellum principle. 

And this is surely a mistake since the sorts of rights a 

person has in war are independent of the justice of the war. 

Individual rights are spelled out by the war convention and 

are granted to individuals on the basis of what role an in

dividual chooses to play in the struggle. If so, we may re

formulate the account to grant war rights to insurgents as 

follows: 

Insurgents have war rights if and only if the insur
gent believes that (a) the state systematically vio
lates the rights of the people, (b) the state does 
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state is put on notice that its practices will be 
resisted. 
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We may now consider the question whether civilian 

supporters of guerrillas have rights. For VJalzer, the an

swer is yes and the argument is roughly the same argument 

that was advanced in favor of the rights of noncombatants. 

Since they have not chosen to surrender their rights to lib

erty and security, it would be wrong to make them objects of 

military action. 

But it may be objected and argued that civilian sup-

porters are combatants since they sympathize with the guer

rilla effort. This argument will not work because civilians' 

sympathy is not a sufficient reason for concluding that they 

are combatants. It may be recalled that combatancy depends 

upon being able to show that one has a reasonable belief 

that someone is engaged in an attempt to take one's life, 

and this is only possible if it can be shown that the agent 

in question is both logically and causally in a chain of 

agency which threatens one's life. But surely this sort of 

agency cannot be made out merely by showing that an individ-

ual sympathizes with an opposing belligerent. If the connec-

tion cannot be established, sympathizing with the insurgents 

will not support attacks upon belligerents. 

But suppose that it is argued that the connection is 

somewhat stronger than sympathy--in fact, that the civilians 
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support the insurgents with food, clothing, and shelter. 

Is this sufficient to support the claim that civilians are 

combatants and, hence, proper objects of military opera

tions? The answer is not necessarily. Again, if the aid 

civilians provide to guerrillas is the sort of aid civilians 

would render soldiers qua human beings, then they are not in 

the required chain of agency and hence not combatants. And 

since most civilians will fall into this class of individuals 

--the class of noncombatants--it would be morally wrong to 

subject them to attack. And in those cases in which it can 

be shown that the aid civilians give to soldiers is logical

ly and causally related to the soldiers conduct of war, it 

is justified to consider those civilians as combatants. But, 

until that can be shown, counter insurgent forces are moral

ly required to respect the rights of the civilians they come 

in contact with. They must take special care ("due care" is 

Walzer's phrase) not to endanger the lives of civilians just 

as they would take care under more conventional war condi

tions . 

The fact that United States armed forces failed to 

exhibit "due care" in the conduct of their operations in 

Vietnam is the basis for Walzer's implied conclusion that 

American forces did not fight that war well at all. Consider 

the general practice of evaluating the hostility of Vietna

mese hamlets. If the villagers refused to deny material 
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support to the insurgents or to give information of their 

location and military movements, then the village was con

sidered to be hostile and could be treated as if it were a 

combatant encampment. Walzer points out that . .a vil

lage was regarded as hostile not because its women and chil

dren were prepared to fight, but because it was known or 

suspected that some insurgents lived there or moved into and 

out of the area. This was sufficient reason to support the 

conclusion that the inhabitants of the village were combat

ants. Surely this is much too hasty and, upon reflection, 

morally unjustified. Such tactics exhibit--if they exhibit 

anything—the frustration of conventional forces attempting 

to manage unconventional circumstances. 

What if the guerrillas cannot be separated from the 

people? If this situation occurs, Walzer concludes--and 

rightly so--that "the anti-guerrilla war can then no longer 

be fought ... It can no longer be fought because it is no 

longer an anti-guerrilla but an anti-social war, a war 

against an entire people, in which no distinctions would be 

2 possible in the actual fighting." 

With these general remarks on guerrilla war, I shall 

pass on to a consideration of terrorism, and finally, 

reprisals. 

1. Walzer, Just and Unjust Wars, p. 189. 

2. Walzer, Just and Unjust Wars, p. 195. 
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Terrorism 

For Walzer, the concept of terrorism is most often 

used to describe revolutionary violence. But it also is a 

term which is quite applicable to conventional war. "The 

systematic terrorizing of whole populations is a strategy11̂ " 

used by established governments as well as radical movements. 

Terrorists hope to "destroy the morale of a nation or a 

class, to undercut its solidarity" by randomly killing in

nocent persons. And it is important to notice that the ran

domness of innocent deaths is essential since the unexpected 

deaths of innocent persons tends to spread and intensify the 

fear of the people. The hoped for consequence of such tac

tics is hysterical fear, and fear causes the people to in

sist that their government negotiate for security. By 

ceasing their activities, the terrorists will ensure that 

the political community is secure, but they will only cease 

if the state either recognizes their demands or quiets them 

with force. 

Now, the question is whether or not it is morally 

justified to attack intentionally the lives of innocent per

sons for the sake of political justice? Many have answered 

no and it is interesting to note that some have based their 

conclusions on nonmoral reasons. They have objected to 

1. Walzer, Just and Unjust Wars, p. 197. 

2. Walzer, Just and Unjust Wars, p. 197. 



124 

terrorism for professional reasons; e.g., some professional 

soldiers have argued that terrorism is unmilitary; that is, 

it is a mistake to think that bombing innocent women and 

children has anything to do with winning a war. For them, 

wars are won by bombing armies and navies. Clearly, the 

reasons advanced here are strategic ones and their persua

siveness is grounded in the fact that attacking armies and 

navies are useful and proportionate means to victory. And 

while there is nothing morally wrong with intentionally kill

ing innocent persons, there is nothing to suggest that doing 

so will empirically enhance the possibility of victory. And 

since the object of the soldier is to win wars, it would be 

unmilitary--unprofessional--to pursue a course of action 

which is unrelated to that end. 

Let us return to the moral concerns: is it morally 

permissible to attack intentionally the lives of innocent 

persons? Can we take aim at noncombatants? Walzer notes 

that if we exclude the present generation of extreme terror

ists, the terrorists of the nineteenth and mid-twentieth 

centuries argued that terrorism was not to be conducted with

out limits. 

Consider Walzer's three cases: the Russian popu

lists, the IRA, and the Stern Gang.^" In the early twentieth 

1. Walzer, Just and Unjust Wars, pp. 198-201. 
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century, a group of Russian populists set out to kill a 

governmental official. They planned to kill him while he 

rode in his carriage; however, on the day of the planned 

killing, they noticed that he was riding with two young 

children. They postponed their plans until the official 

would be alone. Again, during the late 1930s, the IRA waged 

an extensive bombing campaign. But these campaigns were 

carefully planned to minimize injury to innocent persons. 

Finally, two members of the Stern Gang, a collection of rev

olutionaries who were interested in securing Israel's state

hood, were being pursued by several Egyptian officials 

because they had just killed an English official. They had 

several opportunities to kill the Egyptians but did not do 

so since they were deemed to be inappropriate objects of 

terrorism. 

For Walzer, what is important to notice about these 

cases is that these terrorists argued that there is a moral 

difference between people who can and who cannot be attacked. 

The persons who can be attacked are the officials of the 

government which is thought to be oppressive. The persons 

who cannot be attacked are everyone else. The distinction 

is roughly the combatant-noncombatant distinction. It 

amounts to the following view: If a person is logically and 

causally in a political chain of agency which is thought to 

be oppressive then that person is a proper object of 
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terrorism. All other persons are immune from attack and 

"due care" ought to be exercised in protecting their lives 

from harm. 

Walzer raises two issues that attach to this anal

ysis. One relates to a paradoxical feature of "our common 

moral judgments." On the one hand, we hold that it is mor

ally wrong to kill government officials because we have 

agreed that political officials are not proper objects of 

attack, while on the other hand, we would hold that the at

tack is morally justified if the official is morally repre

hensible (e.g., Idi Amin or Hitler). This paradox stems 

from the second issue which is raised by this account. 

The terrorist may believe that anyone who is found 

in the political chain of agency is oppressive and hence, a 

proper object of attack. But this connection is mistaken. 

Unlike the combatant-noncombatant distinction where it is 

reasonable to suppose that if X is in a military chain of 

agency it is reasonable to conclude that X is a combatant, 

it is unreasonable to suppose that if X is in a political 

chain of agency, X is oppressive. While the combatant-

noncombatant distinction is a matter of fact--X is bearing 

arms; making, transporting, etc. weapons, or planning and 

executing military operations--the oppressive-nonoppressive 

distinction is a matter of political judgment. It is not, 

strictly speaking, a formal matter. To say that X is 
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oppressive, something more must be shown than merely his 

logical and causal connection to the oppression. He must 

be actively engaged in planning and executing oppressive 

measures. From Walzer's point of view, this means that the 

individual must be involved in violating the rights of per

sons. When we find such an individual, we are inclined to 

praise whoever ends his life, hence, his oppression.'" 

Now the same reason that Walzer advances to hold 

that praise is due an individual who takes the life of an 

oppressor is the same reason for concluding that intention

ally causing the indiscriminate deaths of innocent persons 

is morally wrong. The terrorist of the 1950s and up to the 

present who attempt to spread and intensify fear by random

ly killing innocent persons is to be morally condemned. He 

is to be distinguished from his historical parent, who did 

at least attempt to take careful aim at his victim, by the 

fact that he takes no such careful aim at all. Everyone is 

fair game in his strategy. Walzer is surely right in con

cluding that this sort of terrorism is morally indefensible. 

There are no grounds at all for its use as a tactic. What 

is more, there are no strategic reasons for its employment 

either. The history of this sort of willfull indiscriminate 

terrorism shows--if it shows anything at all--that it 

1. Walzer, Just and Unjust Wars, p. 199. 
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produces precisely the opposite effect it was designed to 

induce. Father Ford, in the article "The Morality of Oblit

eration Bombing" notes the empirical evidence that terror 

bombing increases the will to resist on the part of the 

belligerent.^" Terrorism breeds contempt and contempt is a 

ground--perhaps the most fertile ground--for resistance. 

In this regard, Walzer is correct in criticizing 

Sartre's claim that the random death of any European struck 

two blows in the name of Algerian liberty: it killed the 

oppressor and the slave. Surely the killing of just any 

European—let us say an infant or octogenarian--will have 

no positive effect upon eliminating political oppression. 

If anything, it will tend to harden the resistance to change. 

Clearly, the message should be--either from a strategic or a 

moral point of view--that the terrorist must take special 

care to aim carefully and hit only the instruments of oppres

sion. If he fails to do this, he will be guilty of violat

ing the rights of persons (a moral wrong) and responsible 

for making the changes he desires difficult (a strategic 

wrong). 

1. John C. Ford, "Morality of Obliteration Bombing," 
in War and Morality, ed. Richard Wasserstrom (Belmont, Cal
ifornia! Wadswortn, 1970), pp. 35-38. 
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Reprisals 

The doctrine of reprisals permits a state to perform 

criminal actions, if the actions are in response to crimes 

previously committed by the enemy. Consider Walzer's his

torical example: the French Forces of the Interior (the par

tisans) executed 80 German prisons of war as a reprisal for 

the Germans' summary execution of 80 captured partisans.^" 

The French contended that the German executions violated the 

war convention; in particular, they violated the war-rights 

of the captured partisans to benevolent quarantine. The 

French argued that since they carried their weapons in the 

open, they were not to be treated as "war rebels," but rath

er as prisoners of war. When diplomatic efforts failed to 

secure a German agreement to treat the partisans as combat

ants, the French picked 80 innocent German prisoners of war 

and executed them. Under the laws of war--at the time--the 

French action was deemed to be quite legal. The question, 

however, is whether or not such acts are morally justified? 

The general moral justifications of reprisals has 

relied upon the general justification of punishment. First 

of all, there is the right of retribution: the right to pun

ish guilty men and women; and then secondly, the "right of 

deterrence": the right to protect oneself and others from 

1. Walzer, Just and Unjust Wars, pp. 208-216. 
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criminal conduct. As Walzer points out, these two rights 

generally accompany each other. It is agreed that punishing 

guilty persons has a deterrent effect upon criminal conduct. 

Thus, when an individual is punished in domestic society, 

both rights presumably are served: only the guilty are 

punished and their punishment tends to reduce the probabil

ity of criminal behavior. In war, however, this is rarely, 

if ever, possible. It is rarely possible to reach the guil

ty, but it is always possible to try to prevent the recur

rence of criminal activity by "punishing" innocent persons. 

And this is precisely what most reprisals amount to: direct 

intentional violations of the rights of innocent persons for 

utilitarian reasons. 

It is at this point in Walzer's account of reprisals 

that the account becomes interesting. He is right in con

cluding that those theorists who rely solely upon utilitar

ian reasons to justify reprisals are badly mistaken. And he 

is correct in arguing that the justification of the doctrine 

is, in part, retributive in character. With regard to the 

first, Walzer argues that one "... of the criticisms most 

frequently leveled against utilitarianism is that its calcu

lations would under certain circumstances require the author

ities to "punish" an innocent person.^" But this is to be 

1. Walzer, Just and Unjust Wars, pp. 209-210. 
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morally condemned by Walzer for two reasons: "... the 

helplessness of the victims rules them out as military ob

jects of military attack, and their noninvolvement in crim

inal activity rules them out as objects of retributive 

violence. 

He asserts that if reprisals were solely based upon 

utilitarian considerations it would, indeed, be a very un

attractive doctrine. It would justify reprisals simply in 

terms of their usefulness. But this is not the fundamental 

justification of reprisals. Reprisals are not undertaken 

solely for useful considerations but for retributive ones. 

This is clearly evident in the backward looking property of 

reprisals. They are a response to some previous wrong, and 

they must also be explicitly proportionate to the previous 

wrong done. 

Three things are to be noted about this doctrine. 

One is that reprisals are permissible only if there has been 

a previous wrong done. It is, therefore, distinguishable 

from other legitimate military operations which do not re

quire some past wrong for its permissibility. It may be 

recalled that legitimate military operations require that 

the act not violate the rights of individuals and that it be 

useful and proportionate for victory. In the case of 

1. Walzer, Just and Unjust Wars, p. 212. 
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reprisals, the wrong done must be a violation of one of the 

rules of the war convention; for example, state X--at war 

with state Y--violates the rule which precludes the use of 

toxic gases in combat. If so, Y has the right of reprisal 

against X only if Y can "reprise" X proportionately. Pro

portionality is the next item of concern. 

The second thing to note about the doctrine of re

prisals is that the concept of proportionality is formulated 

much more restrictively than it is in its jus in bello for

mulation, the principle of morally permissible acts in time 

of war. In the jus in bello doctrine, proportionality meant 

that an act was morally permissible only if the belligerent 

could show that the good which would come as the result of 

performing a certain act would be greater than the harm that 

it would cause. There was no requirement that the actors 

limit their war practices in any other manner than those 

which are spelled out in the war convention. However, under 

the doctrine of reprisals, the actors are limited to perform

ing only those acts which are roughly the same acts--in 

manner and extent—as the original offender performed. So, 

if the soldiers of state X used toxic gases against the sol

diers of state Y, Y may respond by using toxic gases against 

X in roughly the same manner and to the same extent as X did. 

Any flagrant use beyond that is unjustified. 
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The third property which attached to the doctrine 

of reprisals is its most important property: the doctrine 

does not suspend the rights of innocent persons to liberty 

and security. Contrary to what international law allows, 

Walzer holds that the doctrine does not permit belligerents 

to use innocent persons as a means of reprising. 

Consider the case that we began this section with: 

the French execution of 80 German prisoners of war as repri

sal for the German decision to treat French partisans as 

"war rebels." Under Walzer's account, the French reprisal 

would be morally impermissible. The eighty German prisoners 

of war had a right to benevolent quarantine since they were, 

with respect to the wrong done (the execution of eighty 

French partisans) innocent. They could no longer be consid

ered as a threat to the lives of French soldiers. 

Moreover, it may be argued that it would be wrong to 

subject these men to this sort of treatment for a conceptual 

reason. If the doctrine of reprisals is fundamentally a re

tributive doctrine (and there is enough evidence to support 

that conclusion), then only the guilty may be reprised. 

Since these soldiers were not the individuals who were re

sponsible for the partisan deaths, it would be wrong to ar-

gue--from a retributive perspective—that it is permissible 

(morally) to punish them. According to the retributivist 

only the guilty may be punished. If so, these soldiers are 



134 

not being punished when they are being executed, they are 

being terrorized. And unfocused terrorism is not only le

gally wrong, it is morally reprehensible and ought to be 

proscribed. 

Now, if someone wishes to argue that these individ

uals may be punished nevertheless, they should notice that 

the doctrine becomes fully grounded in utilitarian consid

erations. If so, they must answer the worries Walzer has 

already raised about utility's inability to capture all of 

our common moral beliefs. Reprisals carried out on innocent 

persons are morally repugnant even though there may be util

itarian reasons for engaging in them. 

Well, the question may be raised: m1at good is the 

doctrine if its teeth are removed? That is, if belligerents 

are prevented from attacking innocent persons, reprisals 

will have little, if any deterrent effect. This conclusion, 

however, is much too hasty. Reprisals will continue to be 

applicable, but their scope will not include innocent per

sons as proper objects of military attack. vfuo does that 

leave? It leaves all those individuals who are vulnerable 

to military attack: all of those persons who may reasonably 

be believed to be engaged in an attack upon his life. So, 

if state X decides to use toxic gases against the soldiers 

of state Y, it is morally permissible for Y to respond by 

using gas against the soldiers of X. Soldiers have, as Wal

zer argues in several places: 



only a war right, and no more basic right, to be 
attacked with certain weapons and not with others. 
The rule about poison gas is legally established, 
but it is not morally required. Hence, when it is 
violated, parallel and proportionate violation, 
narrowly aimed at reestablishing the rule and at 
no larger military purpose, are morally perMissible. 
They are permissible because the people against whom 
they are directed are already the legitimate objects 
of military attack.l 
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Even though we may, at first blush, tend to agree 

with Walzer's doctrine of reprisals--that is, that soldiers 

may be reprised against--there is one serious wrong that his 

formulation promotes. It suggests, in principle, that sol-

diers are vulnerable to the worst sorts of treatments--tor-

ture, for example--under conditions of reprisal. But 

morally this cannot be right. Even though it is true that 

soldiers are more vulnerable than civilians, it is not the 

case that a soldier's basic human rights may be suspended 

in the course of war. I am inclined to agree with Kant's 

argument that even the worst criminal may not be tortured. 

Surely this proscription applies to soldiers. I am sure 

Walzer would agree. 

Suppose now that someone raises the following dilem

ma: State X uses gas against the noncombatants of state Y. 

What may Y do in this case to "reestablish the rule" which 

requires belligerents to respect the rights of noncombatant~ 

1. Walzer, Just and Unjust Wars, p. 215. 
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May Y respond by using gas against the noncombatants of X? 

The answer to this question is no.' And there are two rea

sons for this conclusion: one moral and one strategic. 

First, if the rights of persons are to be taken 

seriously, then these sorts of intentional assaults upon 

them are going to be morally impermissible. Persons are 

special beings whose dignity requires that their rights be 

respected. 

Secondly, there is no guarantee that responding in 

this way will reestablish the rule of noncombatant immunity. 

The evidence is on the other side: terrorism breeds con

tempt and revenge. Neither one of these dispositions are 

ones which tend to reduce the horror of war. We all know 

that they tend to increase and prolong it. 

What this means is that if a war is waged by two 

belligerents, one morally sensitive and the other not, the 

morally sensitive state will be prohibited from doing some 

acts which its opponent finds acceptable to do. It means 

that it (the morally sensitive state) will be at risk from 

a prudential point of view, but secure from a moral point of 

view. Some will find this conclusion unsatisfying—we can 

all understand why--but if duty and rights are some things 

to be taken seriously then the risk is clearly worthwhile. 

Before concluding this section, a few remarks on 

reprisals during peace time may be helpful. While Walzer's 
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argument that they are morally permissible is in principle 

correct, it is in practice difficult to apply. 

Consider the two cases that he analyzes: the attack 

on Khibye and the Beirut raid.^" In October of 1953, the 

Israelis launched a night raid against a Jordanian village 

as a response to an earlier Palestinian raid. They fought 

their way into the village, rounded up a number of the in

habitants and blew up a number of houses. Many of the 

houses were occupied by overlooked noncombatants who were 

hiding in the basements. A number of them died as a result. 

In 1968, the Israelis launched a raid on the Beirut airport 

which was carried out very well. No innocent persons were 

killed at all. But an excessive amount of government prop

erty was destroyed. This raises a fairly serious question; 

namely, whether or not it is morally permissible to destroy 

property for the sake of justice? The answer is somewhat 

complicated by the fact that having property--in many cases 

--is inextricably bound up with being a person. Consequent

ly, indiscriminate destruction of property may have unjust 

consequences. However, "well aimed" destruction of proper

ty is perhaps permissible since if the attack is carefully 

targeted few individual rights would be violated. Moreover, 

another important question is raised here: Whether or not 

1. Walzer, Just and Unjust Wars, pp. 216-222. 
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it is morally permissible to attack a state which has 

already declared that it cannot control the activities of 

the agents who are (by their actions) responsible for the 

initiation of the reprisal? If one of the purposes of re

prisals is to reestablish the rules of the war convention, 

it is somewhat unfair to hold another responsible for an 

act which he did not perform. Furthermore, such reprisals 

do little to reduce the possibility of the recurrence of 

these sorts of acts. 

While it is morally permissible to launch such raids, 

it is permissible if and only if (a) the rights of innocent 

persons are not intentionally violated, (b) it is a response 

to a past wrong, and (c) it is proportionate. The circum

stances under which these raids are generally conducted make 

it empirically impossible to respect the rights of innocent 

persons and to retain any sense of proportionality (the 

Khibye raid was in response to the deaths of a woman and her 

two children; the raid ended in the deaths of forty villag

ers and the destruction of forty-five houses. The Beirut 

raid was launched for the death of an air passenger. As a 

result, the Israelis destroyed thirteen commercial airplanes 

licensed in Lebanon). 

These sorts of issues are, indeed, difficult — if not 

impossible--to resolve. But Walzer's treatment of them is 

quite convincing. In fact, this persuasive treatment of the 
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many-faceted issues that are raised in the course of war is 

made possible by his deep and abiding concern for human 

rights. But I now want to turn to two cases in which Wal-

zer materially qualifies his commitment to human rights. 



CHAPTER 5 

TWO DILEMMAS OF WAR 

In Chapters 3 and 4, I examined Walzer's jus ad 

bellum and jus in bello theories, respectively. And even 

though I found some reasons to quarrel with his formula

tions, my worries were not serious ones. It seemed to me 

that Walzer's analyses were fundamentally correct because 

his accounts, in each case, began with the premise that 

human rights were morally decisive. 

In this chapter I wish to raise two serious wor

ries about Walzer's theories because in each of the cases 

that I will examine, Walzer argues that human rights--

though they are morally important--are not morally con

clusive. In particular, in the cases of supreme emergen

cies and nuclear deterence, Walzer, argues that it is 

morally defensible to suspend an individual's right to 

life and liberty. This conclusion poses an immediate 

dilemma for Walzer's conception of just wars since hold

ing this conclusion putatively removes human rights from 

the center of moral discourse, a place which--Walzer re

peatedly claims--is reserved for the rights of 

individuals. 
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Now it seems to me that Walzer's conclusion--that 

it is morally permissible to set aside individual rights--

is mistaken. Consequently, in every case in which Walzer 

argues for the moral defensibility of these strategies, I 

will argue that his arguments fail for one reason or 

another. I will try to show either that his argument is 

ill-founded or that his argument is a nonmoral one in 

which case it is irrelevant. I will consider supreme 

emergencies first, and then, nuclear deterrence. 

However, before we begin the analysis of Walzer's 

arguments, some attention should be given to the source of 

these dilemmas. 

For Walzer--and he is right in noticing this fea

ture of just war theory--there is always an incorrigible 

tension between .jus ad bellum and jus in bello considera

tions. It is not readily apparent in a number of struggles 

since the parties to the conflict generally do not view 

"losing" as a reason for suspending the application of the 

war convention. Perhaps this is so because the honor 

which attaches to "fighting well" is more important than 

the fate which awaits the vanquished.^ Or, perhaps it is 

the case that the belligerents subscribe to the Kantian 

1. Walzer, Just and Unjust Wars, p. 225. A posi
tion held by Duke Hsiang the ruler of feudal state Sung as 
Walzer reports. But it is also a position that has been 
held frequently by statesmen and soldiers who think non-
teleologically when questions of honor arise. 
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dictum that one is required to do justice though the 

heavens may fall.^" But more than likely, the reason most 

belligerents apply the rules of war stems from their de

sire to minimize the horrors of war. They do not see los

ing as the destruction of their political community. 

Losing may mean that the "just cause" for which they 

entered the war will remain unrealized, but it surely does 

not mean that "their habits, feelings, religious convic-

2 tions, political culture and so on," will be erased. 

But not every theorist holds this view about the 

war convention. The war rights — for combatants as well as 

noncombatants--which are spelled out in the conventions of 

war are subject to at least four different sorts of inter

pretations. Some theorists argue that the rules of war 

are "asinine" and ought to be set aside when they conflict 
O 

with "usefulness" and "proportionality." Other theorists 

imagine that the war-rights of individuals are on a 

1. All of the theorists who argue for the 
immunity of noncombatants probably hold this view. 

2. Michael Walzer, "The Moral Standing of States: 
A Response to Four Critics," in Philosophy and Public 
Affairs 9, No. 3 (Princeton, N.J., Princeton University 
Press, 1980), p. 216. 

3. Walzer, Just and Unjust Wars, p. 227. This, 
of course, is a position which has been adopted by those 
theorists which Walzer characterizes as "realists." The war 
theorist who used the term "asinine" was Mao Tse-tung. 
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"sliding scale" such that as the moral urgency of the "just 

cause" waxes, the moral demand of the war convention wanes; 

it becomes morally permissible to do some acts which are 

otherwise thought to be prohibited because the justice of 

one's cause allows one to devalue the rights of one's 

enemies."'' Still other theorists argue that some rules of 

the convention are inviolable; accordingly, they argue that 

the conventions must be held to strictly without any devia-

2 tions and no matter what the consequences. Finally, some 

thinkers argue that the moral demands of the convention 

may be overridden if and only if the political community 

3 is facing an "imminent catastrophe." 

Walzer, of course, is one of those theorists in the 

last category of thinkers. He argues that there are times 

in some wars in which a belligerent is warranted in sus

pending the rules of war to avoid a national disaster. 

Walzer thinks that since: 

. . . the case for breaking the rules and violating 
those rights is made sufficiently often, and by 
soldiers and statesmen who cannot always be called 
wicked, ... we have to assume that it isn't point
less. We know how high the stakes sometimes are in 
war and how urgent victory can be. "For there are 
peoples," as Simone Weil has written, "who have 
never recovered after having once been conquered." 

1. Walzer, Just and Unjust Wars, pp. 228-232. 

2. Walzer, Just and Unjust Wars, p. 230. 

3. Walzer, Just and Unjust Wars, p. 231. 
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The very existence of a community may be at stake, 
and then how can we fail to consider possible out
comes in judging the course of the fighting? At 
this point if at no other, the restraint on 
utilitarian calculation must be lifted.1 

It must be lifted because the object of the jus ad bellum 

doctrine--securing the rights of the political community-

is at risk if the object of the jus in bello doctrine-

securing the rights of individuals--is insisted upon. 

Walzer concludes, however: 

Even if we are inclined to lift it, . . .we cannot 
forget that the rights violated for the sake of 
victory are genuine rights, deeply founded and in 
principle inviolable. And there is nothing asinine 
about this principle: the very lives of raen and 
women are at stake. So the theory of war, when it 
is fully understood, poses a dilemma, which every 
theorist . . . must resolve as best he can. And no 
resolution is serious unless it recognizes the 
Torce of both jus ad bellum and jus in bello.2 

Now this is precisely the dilemma and the question 

is how does one resolve the built-in tension within just 

war theory? Walzer resolves it, of course, by coming down 

on the side of the community's right to continue, even if 

continuation entails violating the rights of individuals. 

And he enlists in his account the aid of Rawls. He begins 

with those who would argue that war rights are on a "slid

ing scale" such that the more just one's cause is, the 

1. Walzer, Just and Unjust Wars, p. 228. 

2. Walzer, Just and Unjust Wars, p. 228. 
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more rights one has and suggests that even Rawls makes a 

similar claim: 

Even in a just war, certain forms of violence are 
strictly inadmissible; and when a country's right 
to war is questionable and uncertain, the con
straints on the means it can use are all the more 
severe. Acts permissible in a war of legitimate 
self-defense when these are necessary, may be 
flatly excluded in a more doubtful situation. 

What principles can be derived from this Rawlsian para

graph? Walzer suggests three maxims, the third of which--

and clearly the least Rawlsian--he adopts. Let us look at 

each one. 

The first is simply this: "The greater the justice 

of my cause, the more rules I can violate for the sake of 
o 

the cause—though some rules are always inviolable." Now 

it seems to me that the last clause is the decisive one. 

Rawls is prepared to violate some rules but surely not all 

of them. If this were the interpretation Walzer were to 

rely upon, Rawls would be of little help to Walzer. Pri

marily, because Walzer is holding that any and every rule 

of the war convention may be violated, but Rawls is surely 

not advancing such a principle. 

The second is formulated in terms of outcomes: the 

more injustice that is likely to result from defeat, the 

1. John Rawls, A Theory of Justice, p. 159. 

2. Walzer, Just and Unjust Wars, p. 229. 
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more rules I can violate for the sake of the cause--but 

again with the Rawlsian constraint upon the nonviolation 

of certain rules. This interpretation is no more helpful 

than the first for the same reason that was offered there: 

For Rawls--I think--there just are some rules which may not 

be overridden no matter what the outcome is. In fact, the 

constraint is added--I take it--to preclude those theo

rists who are inclined to override justice for the sake of 

utility. 

The third interpretation is the one Walzer adopts 

and it is one which he admits Rawls had no intention of 

asserting: The greater the injustice likely to result 

from defeat, the more rules I can violate for the sake of 

the cause. Under this principle, the number of "inviol

able" rules will be kept exceedingly small, and those which 

constitute the war convention will be subject to a sliding 

scale. Walzer's words are: 

The sliding scale makes way for those utilitarian 
calculations that rules and rights are intended to 
bar. It created a new class of generally inadmis
sible acts and of quasi-rights, subject to piece
meal erosion by soldiers whose cause is just--or 
by soldiers who believe that their cause is just. 
And so it enables those soldiers to do terrible 
things and to defend in their own consciences and 
among their associates and followers the terrible 
things they do.1 

1. Walzer, Just and Unjust Wars, p. 230. 
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However, this does not mean that there are no constraints 

upon what can be done. For Walzer, only Sidgwick's prin

ciples of usefulness and proportionality remain, and they 

will apply only if the political community is faced with 

an imminent catastrophe. 

We shall now examine two of those situations in 

which Walzer argues that the sliding scale justifiably 

moves against the rights and interests of individuals. In 

both cases I will be concerned to see whether Walzer can 

mount a moral argument which justifies suspending the 

rights of persons. And since, it seems to me, that he can

not, I conclude that Walzer is mistaken in believing that 

these strategies are morally defensible ones. 

Supreme Emergencies 

Walzer concludes that if a nation is faced with a 

"supreme emergency," it is permissible to "wager [a] deter

minate crime . . . against [an] immeasurable evil,"^ and on 

occasion commit the fonner to avoid the consequences of the 

latter. In a sentence, if a state is faced with an evil 

which is imminent and serious, and if that evil can be 

avoided by suspending the rules of war, then it is 

1. Walzer, Just and Unjust Wars, p. 259. The "de
terminate crime" is killing innocent persons and the "im
measurable evil" is the destruction of a political community. 
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permissible for the state to do so even if it means 

intentionally killing innocent persons. 

However, it should be noted that holding this con

clusion is troublesome since holding it becomes paradoxi

cal. Is it not inconsistent for Walzer to hold, on the 

one hand, that the rights of a person are always decisive 

in just war considerations, while on the other hand, hold 

that a person's rights may be overridden in unusual cir

cumstances? If our moral obligation to respect rights 

weaken in just those cases where we are tempted to ignore 

them, then we are operating with a very strange conception 

of moral obligation. 

For Walzer, a state may be faced with an evil which 

is imminent and serious. And when a state is facing an im

minent and serious danger, it may be said that the state is 

facing a "supreme emergency." 

To say that the evil is imminent is to say that it 

is close-at-hand; that it is threatening to occur immedi

ately. Consequently, it cannot be the case that the danger 

the state faces is merely a potential one, A danger that 

is remotely or proximately threatening the life of the com

munity is not an imminent one. The evil as it were must be 

poised and ready for the attack as a leopard is the instant 

before it falls upon its prey. In short, the evil must be 
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real or almost actual before we can conclude that the 

danger it portends is imminent. 

Moreover, to say that the evil is serious is to 

say something about the nature of the danger that the evil 

threatens. The danger must be of an unusual or horrifying 

nature. As Walzer suggests, the imminent danger of the 

evil must pose a threat to "ultimate values, where the vic

t o r y  o f  o n e  s i d e  w o u l d  b e  a  d i s a s t e r  f o r  t h e  o t h e r . T h e  

danger radiated by such an evil presents 

an ultimate threat to everything decent in our 
lives, an ideology and a practice of domination 
so murderous, so degrading even to those who 
might survive, that the consequences of its 
final victory were literally beyond calculation, 
immeasurably awful. We see it ... as evil 
objectified in the world, and in a form so 
potent and apparent that there could never have 
been anything to do but fight against it.2 

What Walzer is characterizing in this passage is an 

evil which poses a threat to basic human values. And the 

.sorts of dangers which readily come to mind are slavery and 

genocide. And these are surely serious dangers. 

Now if the danger (slavery or genocide) which a 

political community faces is imminent (threatening to occur 

immediately), according to Walzer that political community 

is in a supreme emergency. A political community which 

1. Walzer, Just and Unjust Wars, p. 253. 

2. Walzer, Just and Unjust Wars, p. 253. 
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faces these sorts of challenges to its political survival 

is brought under the rule of necessity and the rule of 

necessity knows no limits. What this means is that a state 

may adopt extreme measures to defend itself. It may sus

pend all or part of the rules of war only if suspending 

them is conducive and proportionate to victory. The bot

tom line is that states may now, given Walzer's analysis, 

attack innocent persons if doing so is conducive and 

proportionate to victory. 

What sorts of arguments may be advanced to justify 

this conclusion? Walzer considers three and finds one of 

them satisfactory. However, it is instructive to recon

sider each one of them again. 

If we begin with what Walzer characterizes as the 

domestic analogue,^" it is clear that intentionally killing 

innocent persons is unjustified. Individuals whose lives 

are threatened may defend themselves but only if they at

tack their attackers. They may not attack an innocent per

son in an attempt to preserve their own lives. Similarly 

if a state is being attacked it may surely defend itself 

1. Walzer, Just and Unjust Wars, pp. 58-59. The 
"domestic analogue" supposes that we can argue from what is 
appropriate in a civil community with a government to what 
is appropriate in an international community with laws. If 
it is wrong (morally and legally) to attack innocent third 
persons to protect one's life in a civil society, then it 
is wrong to do it in an international society. 
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but it may not do so by attacking innocent persons. Hence, 

even if a political community is faced with a supreme emer

gency, the state may not attack innocent persons in an 

attempt to defend itself. 

But some theorists''" argue that the domestic ana

logue does not apply to states. States have "different and 

2 larger prerogatives" because states have a transcendent 

value which attaches to their communal life. Now while 

Walzer does not find this argument convincing he does not 

say why he finds the claim ill-founded. Perhaps what trou

bles him--and rightly so--is the difficulty of talking 

about the value of the state independent of the values 

which the individuals have who constitute the state. 

Walzer may be suggesting that whenever it is said that a 

state has a transcendent value, this claim is to be under

stood in terms of the values which the members of that 

community have. 

Consider for example Walzer's analysis of the rela

tionship between the rights which political communities 

have to territorial integrity and political sovereignty and 

the rights of individuals. For Walzer the state's rights 

to land and independence is derived from the rights which 

1. I suppose all of these theorists who think that 
the state is an organic whole adopt this point of view. 

2. Walzer, Just and Unjust Wars, p. 254. 
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individuals of the political community have to life and 

liberty. Accordingly, states are not organic wholes nor 

mystical unions. "The duties and rights of states are 

nothing more than the duties and rights of the men who 

compose them."^" Accordingly, it may be argued that the 

value of the state is the sum of the values which the indi

viduals have who constitute the state. At bottom, the ar

gument which concludes that it is permissible to override 

the rights of innocent persons because the state has a 

transcendent value is mistaken. Political communities 

simply do not have value outside of the common life--the 

rights, values and interests—of the individuals who are 

members of the political association. 

The second argument attempts to ground the permis-

2 sion to attack innocents in terms of numbers. Surely, an 

individual ought not to kill another innocent individual 

to save himself, however, individuals should be allowed to 

kill a definite but smaller number of individuals for the 

sake of a larger number of persons. 

Again, Walzer rejects this principle but not for 

the reasons which are most decisive. He argues that if 

this principle is used it will generate the 

1. Walzer, Just and Unjust Wars, p. 53. 

2. Walzer, Just and Unjust Wars, p. 254. 
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counter-intuitive result that larger states will have 

stronger entitlements than smaller ones in this case. 

And while this is true, this objection seems to 

miss the most serious objection. First of all, it may be 

viewed simply as a veiled utilitarian analysis of moral 

obligation. If so, it is an analysis which Walzer rejected 

earlier because the thesis fails to account for all of our 

moral experience.^" At bottom, it is a moral point of view 

which defines "rightness" in terms of utility. Consequent

ly, to say that an act is right is to say that if that act 

were done then it would promote at least as much utility as 

any other act. And while the phrase "at least as much uti

lity" has been reformulated to meet a number of objections, 

the fact remains that this normative conception of morality 

generates conceptual space for morally unacceptable results. 

Perhaps the most unacceptable consequence of adopt

ing this theory is the failure to take the rights of per

sons seriously. Persons have rights, according to this 

theory, just in case having those rights is conducive to 

utility. But this is precisely the sort of conclusion 

which Walzer wishes to avoid. A person's rights are para

mount and decisive. From a moral point of view they are 

ultimate. It is a mistake to suppose that an individual's 

1. Walzer, Just and Unjust Wars, p. xv. 
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right to life and liberty waxes and wanes as the usefulness 

of having those rights fluctuates. Having rights is simply 

not a matter of usefulness, rather it has something to do 

with the sorts of creatures that rights-bearers are. And 

since having rights is conceptually connected with being a 

person, it follows that failing to take a person's rights 

seriously amounts to disrespecting that person and voiding 

his sense of personal dignity.^" 

But another way of viewing this argument is to see 

it as suggesting that there is something morally forceful 

about sheer numbers. As Walzer suggests . . it is only 

2 a matter of arithmetic." But this reason alone is not 

sufficient to draw the conclusion that innocent persons 

may be intentionally killed. For the argument to go 

through it requires an additional premise which connects 

number with moral obligations. If so, the argument is 

back where it began; namely, a valid utilitarian analysis. 

And the objection which was raised there is applicable 

here as well. 

What may be at the bottom of this argument for 

those who advance it is the strong psychological tendency 

which a number of individuals have to act in determinate 

1. Feinberg, "The Nature and Value of Rights." 

2. Walzer, Just and Unjust Wars, p. 254, 
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ways when the welfare of large numbers of persons are at 

risk. But even if this connection can be made out it is 

not to be viewed as a justifying reason (moral) but rather 

as a motivating reason for persons acting in certain ways. 

If this is their line of argument their confusion arises 

because they have failed to distinguish between justifying 

reasons and motivating reasons. 

The third argument, the argument which Walzer 

seems most comfortable with holding, supposes that moral 

permissibility is read off, as it were, from the "bearabil-

ity" of a certain event occurring."'" While it is bearable 

to imagine a world in which whole peoples are massacred. 

The latter eventuality entails the destruction of a peo

ple's common life and this destruction of "a way of life, 

developed by their ancestors, to be passed on to their 

2 children" is the reason why the eventuality is properly 

characterized as unbearable. 

But this argument will not work. First of all, 

"bearability" is not a concept which conceptually entails 

moral acceptability. The fact that Jones finds slavery 

bearable or the fact that some deferential person finds his 

cirexamstances liveable does not guarantee that their 

1. Walzer, Just and Unjust Wars, p. 254. 

2. Walzer, Just and Unjust Wars, p. 254. 
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respective circumstances are morally acceptable. Whether 

an act or practice is morally right or wrong cannot be 

cashed out in terms of whether a person is prepared to put 

up with it or not. While some persons find the morally 

right thing to do simply unbearable others find the morally 

wrong thing quite endurable. 

Walzer may object to this treatment and assert that 

what was intended was roughly the following: The concep

tion of "bearability" that is being advanced in this analy

sis is of a determinate nature. It is not the sort of 

notion which is measured merely in terms of the intensity 

of an agent's feelings or beliefs. Rather it is the case 

that the object of these feelings or beliefs is a signifi

cant one. In particular, the object of these attitudes 

must be "the highest values of international society,"^" 

namely, "the survival and freedom of [a] political 

2 communit[y]." 

Three things might be said of this argument. First 

of all, the morally right thing to do is only contingently 

related to the values which are held in high regard by the 

international community. It is not an argument in favor of 

certain values to point out that most nations seek them. 

1. Walzer, Just and Unjust Wars, p. 254. 

2. Walzer, Just and Unjust Wars, p. 254. 
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That is nothing more than a description of what the inter

national community finds valuable. Surely, it is the case 

that nations in general value the preservation of their in

dependence and the liberties of their citizens, but it is 

also the case that nations continue to value their overseas 

markets as a ready supply of cheap raw materials for indus

try and a market for their manufactured goods. And what is 

significant in this case is the fact that nations are pre

pared to continue valuing these markets even though doing 

so entails exploitation. Surely, from the fact that an 

overseas market is one of the highest values of the inter

national community, it would be inappropriate to conclude 

that being prevented from having one would be unbearable in 

any morally significant sense. Surely, no nation has a 

right to exploit another, even if it is pointed out that 

exploitation is valued by the international community. 

Secondly, the survival of a political community, 

though highly valued in general, is not necessarily the 

highest value which a community may have. Like Socrates, 

some communities may find it preferable to "die" rather 

than survive if survival entails an uncritical approach to 

life. Consider the answer, which Walzer reports, the 

Melians gave to the Athenians when the latter insisted 
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that the Helians submit to Athenian rule. They refused! 

It is better that we cease to exist than to live as slaves. 

As the story goes they ceased to exist. Though survival is 

a very powerful force in human action it is not an ultimate 

justification for human action. It, like every other ac

tion, requires some justification. 

Finally, the sovereignty of the political community 

may be (a) unjustifiably preserved, or it may be (b) pre

served in such a way that it would be difficult to charac

terize the state's independence as worthwhile. 

In the first case, since the concept of state legi

timacy is morally opaque in Walzer's analyses of aggression, 

it is implausible to conclude that whenever a state's inde

pendence is endangered, that the endangered state is justi

fied in doing anything necessary to save itself from 

destruction since it may not have the right to do so, as I 

argued in Chapter 3. Briefly, I argued there that aggres

sion violates a state's rights only when a state has 

acquired these rights legitimately. And according to that 

analysis this means that the people have consented to the 

rule of a government. An illegitimate state--one governing 

without the consent of the people—is morally cut off from 

asserting a right against aggression. The people, of 

course, continue to have such a right but the state does 

not. Consequently, if the derivation of political 
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sovereignty is based on the rights which a nation has, it 

may grant erroneously to an illegitimate state a right 

which it does not morally deserve; namely, the right not 

to be faced with an imminent danger. 

Walzer fails to recognize this distinction in the 

argument he advances in favor of extreme measures during 

supreme emergencies. For Walzer, the conclusion that a 

state has a right to use extreme measures during an emer

gency follows from the fact that an association of indivi

duals (with a common life) have a right to life and liberty. 

But this sort of reason is the basis of asserting the 

rights of a nation or a people, but not the rights of a 

state. Relying upon this reason permits Walzer to conclude 

incorrectly that an illegitimate state has sovereign rights 

against being interfered with when there is no legitimate 

basis for such noninterference. The upshot of this argu

ment is that since the sovereignty of a political community 

may be unjustified, it would be unjustified to argue that 

supreme emergencies apply to it. 

It may, nevertheless, be suggested that in those 

cases in which a state does have a legitimate right to pro

tect its citizens, and it is faced with a supreme emergen

cy, then the state is surely justified in using "extreme 

measures" to ward off the imminent danger that it faces. 

This is perhaps the strongest formulation of the argument, 
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but even here the conclusion sought will not follow. It 

does not follow because political sovereignty is not an 

overriding moral principle. Surely, states do have a spe

cial obligation to preserve their sovereignty, but it is 

equally obvious that this is not an absolute one. It is 

not an absolute one since, in the final analysis, it de

pends upon the extent to which the state respects and pro

tects the rights of persons, and this cannot be cashed out 

simply in terms of the rights of the individuals who con

stitute the state. It is an obligation which is owed, as 

Walzer argues elsewhere, to all of humanity.^" In this case, 

if a state overrides its obligations to humanity for its 

own sake, it is--in a sense--overriding the very basis of 

its own claims upon a political community. It is under

mining the worth and dignity of its own independence. 

This brings us to my final worry about Walzer's 

theory of just war: nuclear deterrence strategy. Again, 

even though the strategy at first blush appears to be moral

ly defensible, it is not so upon reflection. I now move 

directly to those reflections in the next section. 

1. Walzer, Just and Unjust Wars, p. 158. 
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Nuclear Deterrence 

Several theorists have applied a rights-based moral 

theory to the problems of war.'" And when they have done 

so, they have reached conclusions which are, for the most 

part, compatible with our moral intuitions and our moral 

practices. Obliteration bombing, for example, is wrong not 

only because it offends our moral intuitions about "inno

cence," or because it is expressly prohibited by the con

ventions of war, but because it unjustly interferes with a 

person's rights. In a sentence, wars and acts in time of 

war which violate or threaten to violate a person's rights 

are morally wrong. Expressed as a general rule, the prin

ciple embedded in this sentence may be roughly formulated 

in the following manner: If an act, practice, etc., vio

lates or threatens to violate a person's rights, then that 

act, practice, etc., is morally wrong. 

Even though this principle produces morally accept

able results in a number of difficult cases, some rights 

theorists argue that it does not apply in all cases. 

Walzer, a rights-based moral theorist, argues that this 

principle, though valid in many situations, is not appli

cable in two hard cases. In particular, it does not apply 

1. Anscombe, Murphy, Rawls, and Nagel are just a 
few theorists who have treated these issues of war from a 
rights-based moral point of view. See the Bibliography for 
their works. 
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to cases of "supreme emergency," a topic which we have 

already discussed, and it does not apply to nuclear deter

rence strategy. In both cases Walzer holds that the acts 

which are prescribed in these bewildering situations are 

morally defensible even though the acts enjoined in these 

cases may, in some instances, and do, in others, violate 

the rights of a person. 

Now if the moral quality of an act is fundamentally 

a question of respecting the rights of a person, the obvi

ous question is whether Walzer is embroiled in a contra

diction. For it seems inconsistent to hold that rights are 

ultimate constituents of morality, and yet, allow them to 

be overridden by considerations other than rights. From 

this it follows that Walzer's moral defense of these hard 

cases is an incoherent one if he cannot show that this 

inconsistency is merely an apparent one. And this he can

not show given the general structure of his argument. 

In this section of Chapter 5, I will show that 

Walzer's defense of nuclear deterrence strategy is ill-

founded. I will begin with a very brief review of Walzer's 

moral theory and then move to a detailed analysis of his 

defense of the nuclear deterrence. 

As we noted earlier, Walzer begins with an express 

but vmformulated commitment to a rights-based moral theory. 

And even though he does not formulate a systematic theory 
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of rights, it is clear that his rights-talk conforms to 

those rights-theories which consider rights to be the 

ultimate constituents of morality. 

It may be recalled that rights theorists assert 

that the notion of human rights plays the significant role 

in our moral judgments. They acknowledge the fact that 

rights considerations are not all of morality but argue 

that rights are basic to morality. Morality surely has 

something to do with perfecting character, maximizing hap

piness, avoiding harm and producing benefits for others. 

But in cases where these features of morality are opposed 

to rights, they will be attended to only after the demands 

of justice have been satisfied. Justice, as respecting a 

person's rights, is paramount. Consequently, rights are 

basic to any analysis of just war conditions and acts which 

are morally permissible in its course. 

Clearly, the primacy of rights which is the focal 

point of a rights-based theory is derived from the view 

that the status of persons as free or choosing beings is 

morally decisive because persons are the sorts of creatures 

who are properly thought of as having the right to work out 

their own life's plan for better or for worse. Respecting 

this basic right is morally conclusive and underlies the 

treatment of the difficult problems of war. Thus, in war, 

respecting persons amounts to not using them as a means in 
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the calculation of what would be useful in the prosecution 

of a war. And this means that no person is to be admitted 

into that class of entities which are proper objects of 

this sort of calculation unless that person has chosen to 

do so. Until he does so, that person is to be considered 

a member of that class of persons ordinarily referred to 

as "innocent" ones. 

Now, there are a number of ways in which an indivi

dual may sacrifice or forfeit his "innocence," but until he 

does so, respecting his personhood or his right to 

freely choose the structure of his own life is paramount. 

In a sentence, if war strategists are faced with committing 

a militarily useful act which violates or threatens to vio

late an "innocent" person's rights, then they are to be 

morally restrained from doing so. 

I argued in Chapter 3 that this rough account of 

rights is compatible with Walzer's way of thinking about 

rights. If so, it is understandable why Walzer focuses 

upon rights as a central feature of just war theory; and 

why, with two exceptions, Walzer resolves the issues of war 

by determining whether there has been or will be an un

justified interference with a person's rights. 

What then can Walzer say in defense of his claim 

that nuclear deterrence strategy is an exceptional case in 

which considerations of justice ought to be constrained 
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solely by Sidgwick's principles of usefulness and 

proportionality. What sort of argument can he mount which 

will permit us to conclude that it is morally defensible to 

dismiss--even though temporarily—"our commitment to a 

moral theory which in its philosophical form is a doctrine 

of human rights?"^" A word on what nuclear deterrence 

strategy is before we consider Walzer's arguments. 

The strategy of threatening a massive and indis

criminate nuclear response to a known or potential enemy's 

actual attack has its roots in the Second World War. The 

atomic attacks on the Japanese were carried out by American 

armed forces with such "monstrous ease" that it became 

clear that the primary task of world governments was to 

prevent the recurrent use of nuclear weapons. The means 

they selected to avoid nuclear disaster was the threat of 

nuclear holocaust: The threat of nuclear attack is to be 

balanced by a counter-threat of nuclear attack. In the 

1950's when this strategy was worked out, it was thought 

that nuclear holocaust was best prevented by threatening 

total nuclear war. This thought remains with us today. 

The specter of Hiroshima writ large has become the means of 

containing nuclear death. And the question, of course, is 

1. Walzer, Just and Unjust Wars, p. xvi. 

2. Walzer, Just and Unjust Wars, p. 269. 
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whether the threat of nuclear death is a morally defensible 

one? Walzer thinks that it is, but it seems to me that he 

is mistaken. 

His argument proceeds in two steps. The first at

tempts to dispose of those arguments that suppose that 

there is some property of nuclear threats which makes them 

morally unacceptable, and the second attempts to show that 

nuclear deterrence strategy is morally defensible. 

The argument begins with the assumption that it is 

morally important to recognize the distinction between com

batants and noncombatants.^ This distinction is morally 

relevant since it is entailed by Walzer's theory of rights 

as I suggested at the start of this section. Noncombatants 

(innocent persons) are not to be exposed to the same sort 

of violence to which combatants are exposed because they 

have not chosen to become exposed to it. They have a right 

not to be attacked, which soldiers do not have, and having 

this right puts them into a class of persons which it would 

be unjust to attack. The first step raises the objection 

which a number of deterrent critics have made: (a) that 

nuclear deterrence violates the rights of persons (this is 

a consequential argument which depends upon being able to 

show that as a matter of fact nuclear deterrence violates 

1. Walzer, Just and Unjust Wars, p. 272. 
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rights) and (b) that nuclear deterrence strategies amount 

to being prepared to do what it is morally wrong to do.^" 

Now some theorists have argued that nuclear deter

rence strategies interfere with the rights of a special 

class of persons--namely, noncombatants--because it is a 

strategy which fails to make any distinction between com

batants and noncombatants. Massive nuclear responses, it 

is argued, amount to holding that there is no distinction 

between the rights of these two class of persons, but there 

obviously is one. 

With these two thoughts the argument may be formu

lated in the following manner: (1) If an act, practice, 

etc., violates the rights of a person, then that act or 

practice is morally wrong; (2) nuclear deterrence strategy 

violates the rights of noncombatants; (3) therefore, nu

clear deterrence strategy is morally wrong and should be 

abandoned. 

But Walzer argues that this argument does not work 

since we may argue that (2) is false. Deterrence strategy 

does not violate the rights of a person since it is merely 

a policy of making threats and this surely does not amount 
o 

to a direct or physical violation of a person's rights. 

1. Walzer, Just and Unjust Wars, p. 270. 

2. Walzer, Just and Unjust Wars, p. 271. 
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What is being argued is that there is a moral distinction 

between nuclear threats and actual violations of a person's 

rights. Nuclear threats are morally acceptable since they 

do not consequentially amount to a violation of a person's 

rights. For Walzer, a direct or physical interference 

with a person's rights is a necessary condition for a 

rights-violation. And if this is true, then (2) is false, 

and Walzer is right in concluding that the immorality of 

nuclear deterrence is not to be found in actually violating 

a person's rights. 

Those who argue otherwise are simply mistaken, ac

cording to Walzer. Some of them, however, have recognized 

the difficulty and have attempted to mediate the conse

quential link between nuclear deterrence and immorality 

through a psychological principle.*" They have argued that 

nuclear deterrence causes us to become psychologically 

worse human beings. We have become more callous, fearful, 

hostile and less humane as a result of making nuclear 

threats. And since we all have a right to be free of these 

sorts of psychological injuries, deterrence strategy has 

actually interfered with our rights. But Walzer argues 

that this argument will not work either since there is no 

evidence to support the claim that we are any more 

1. Walzer, Just and Unjust Wars, p. 271. 
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barbaric now than before; therefore, the causal link argued 

for is unfounded. 

Both of these arguments against the deterrent crit

ics seem initially plausible. Ordinarily when one thinks 

of a rights violation, one generally thinks of those cases 

in which a person physically or directly interferes with 

some valid expectation which some other person has. But is 

this always the case? Cannot, for example, Smith's intend

ed action be seen as violating Jones' rights without ever 

physically or directly doing so? The law is instructive in 

this case since it recognizes a number of instances in 

which an individual may seek a legal remedy to restrain 

another individual from acting as planned since it is 

reasonable to believe that if the proposed action is real

ized, it will cause irreparable injury to the rights of 

the person seeking the remedy. In this case the person's 

rights are not directly or physically interfered with, 

but the proposed actions are viewed as rights-violations, 

nevertheless. The connection between the proposed action 

and the interference with the exercise of a right is so 

close that the proposed action is seen as one which ought 

to be prevented. 

What is the significance of this sort of analysis? 

It may be summed up by saying that Walzer is mistaken in 

holding that from a consequential point of view nuclear 
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deterrence strategy does not amount to a strategy which 

violates the rights of persons. Those theorists who are 

insistent that deterrence strategy does violate the rights 

of persons may well be on to something, and Walzer's in

sistence that rights-violations entail direct and physical 

interference with the exercise of rights may be incomplete, 

inasmuch as it does not produce morally acceptable results 

in all cases. Since, following Walzer, courts would not be 

able to hear a large class of actions which are litigated 

on the basis of potential rights violations. 

Even more telling is the consequence Walzer's 

analysis of rights-violations will have on other elements 

of his just war theory. Consider Walzer's analysis of 

preemptive strikes.^ There he concludes that in those 

cases in which one belligerent has a "reasonable" belief 

that another is preparing for an attack, the first may 

preemptively strike the second even though the second has 

not directly and physically (actually) violated the rights 

of the first. Since unjust wars are ones which are con

ducted by a belligerent whose rights have not been violat

ed, Walzer's justification of preemptive strikes and the 

war which may follow, is accordingly inadequate. But 

1. Walzer, Just and Unjust Wars, pp. 80-85. 
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surely he does not want to erase the conceptual space which 

first strikes occupy. 

This suggests that his analysis of a rights-viola

tion in the case of nuclear deterrence is much too strong 

and should be weakened somewhat to include the reasonable 

belief that if nuclear deterrence strategy is effected it 

will amount to a violation of the rights of a person. If 

so, Walzer must recognize the validity of the first argu

ment of the deterrent critic and admit that part of the 

immorality of deterrence strategy may be located in the 

likely consequences which the policy entails. 

The second argument relating to the causal connec

tion between deterrence strategy and psychological injury 

needs to be taken a little more seriously than Walzer does. 

Now, obviously it is clear that the connection is not a 

conceptual one but it is surely more than the mere contin

gent one which Walzer suggests. That we are no more bar

baric in the 1980s than we were in the late 1940s is 

surely false. I dare say that in the 1940s we were not 

prepared to initiate a procedure which would amount to the 

end of civilization as we know it. We are, however, pre

pared to do so today, or at least we threaten to do so. 

The alteration in what we are prepared to do or accept as 

a rational project suggests that if we are not actually 

barbarians we surely are conceptual ones. And it must be 
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remembered that when all the instrumentalities are present 

for effecting our thoughts, there is little difference 

between the two; especially, if we have systematically re

moved the moral and legal restraints that traditionally 

have proscribed these sorts of acts. I am not sure what 

the nature of the connection is but it is surely much 

stronger than Walzer thinks and for this reason Walzer's 

rejection of this argument must be carefully rethought. 

For Walzer, the immorality of nuclear deterrence, 

if there is any, is located in a willingness to do what is 

morally wrong.^ The argument is roughly the following: 

(a) If an act or practice amounts to a willingness to do 

what is morally wrong, then that act or practice is morally 

wrong; (b) nuclear deterrence is a practice which amounts 

to a willingness to do what is morally wrong; (c) accord

ingly, nuclear deterrence is morally wrong. Walzer argues 

that many will find this argument to be convincing since 

applying it will produce morally acceptable results in a 

number of cases. 

Consider Walzer's motivating cases. Society X 

regulates the commission of violent crimes by threatening 

that a similar violence be done to the family of any poten

tial criminal. Surely it would be wrong to murder Jones's 

1. Walzer, Just and Unjust Wars, p. 272. 
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wife if Jones has intentionally and brutally murdered 

another. And if this is true, it would be murderous to 

subject Jones's wife to a similar death. Or suppose that 

society Y regulates its traffic by strapping infants to the 

front of automobiles. Again, treating infants in this man

ner would be wrong, so threatening to treat them in this 

way would surely be wrong. It is as if it were possible 

to read-off the moral character of a threat by determining 

the moral quality of the act which is being threatened. 

Walzer argues that this is possible in a number of cases; 

e.g., that it is wrong to threaten to treat families and 

babies as suggested above. 

But Walzer is uncertain about being able to do this 

in every case for he thinks that it does not apply to nu

clear deterrence strategy. If someone were to argue that 

this principle applies to deterrence, Walzer would object, 

arguing that the analogy fails because (1) in the two cases 

above we do not as a matter of fact regulate crime or traf

fic in this manner but we do regulate international vio

lence in this manner; and (2) the instances mentioned above 

are not political uses of violence while nuclear deterrence 

1. Walzer, Just and Unjust Wars, p. 273. 
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Since we cannot read-off the morality of nuclear 

threats from the act threatened, the morality of nuclear 

threats is to be determined differently. Walzer suggests 

the following: When one nation threatens another with an 

absolute disadvantage (a disadvantage for which there are 

no compensating steps available), then it makes sense to 

say that the threatened nation may threaten the same dis

advantage if this is the only plausible way of avoiding an 

absolute one,''' Now if we translate this into talk about 

nuclear disadvantages, we may argue roughly in the follow

ing manner: (a) If a threat is accompanied by a disadvan

tage which is absolute, then it makes sense to make a 

similar threat to avoid the absolute disadvantage; (b) nu

clear threats are accompanied by absolute disadvantages; 

(c) therefore, it makes sense to make a similar nuclear 

threat in response. And it should be noticed that the 

"sense" which appears in the conclusion is to be under

stood as a moral one for Walzer. 

We threaten evil in order not to do it, and the 
doing of it would be so terrible that the threat 
seems in comparison to be morally defensible.2 

But before we analyze this argument, some addi

tional comments about it are appropriate. While it is 

1. Walzer, Just and Unjust Wars, p. 273. 

2. Walzer, Just and Unjust Wars, p. 274. 
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immoral to control traffic and crime by threatening to do 

evil, Walzer argues that this is not true of deterrence. 

Why? Several plausible candidates are offered. 

It may be argued that the object of deterrence is 

so weighty that threatening to do an evil in its behalf is 

justified. And when it is pointed out that the ponderous 

object, whose preservation is sought, is the nation-state, 

an entity which is looked upon by a number of theorists, 

including Walzer, as the instrument which embodies the cen

tral values of a people, then it is understandable why some 

are prepared to do an evil to secure its "life."''" Its 

"death" is tantamount to the death of the individuals who 

live within the scope of its influence. Hence, because of 

the gravity of the injury which individuals may suffer as a 

result of the death of the state, Walzer argues that the 

principle which allows one to read-off the moral quality of 

a threat is suspended in the case of political communities. 

And while the murder of an individual in our society or his 

death upon our highways is an evil event, it is not the 

sort of injury whose gravity warrants its immunity from the 

principle that if it is wrong to do X, it is wrong to 

threaten to do X. Walzer concludes by arguing that in 

those cases in which nation X threatens nation Y where the 

disadvantage which accompanies X's threat is an absolute 

1. Walzer, Just and Unjust Wars, p. 273. 
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one (i.e., one which threatens the common liberty and 

collective survival of the citizens of Y or one which is 

seen as requiring the citizens of Y to surrender the values 

which they see as central to their existence as an inde

pendent nation-state) and the only way to counter this 

disadvantage is to offer an equally absolute one, then 

making that threat is morally defensible. 

Now Walzer is on to a matter of great interest to 

most persons, i.e., the interest most persons have in 

their individual and collective survival. And he imagines 

that he has delimited the conceptual space in which it is 

morally permissible to violate the rights of an innocent 

person. When the collective survival of a people is 

threatened, then it is morally defensible to unjustly 

interfere with another person's rights only if this step 

makes "sense" as a means of preserving the nation and its 

essential values. But we are permitted to hold this con

clusion only if the argument is sound, and this does not 

seem to be the case. 

Walzer argues, for example, that we cannot reason 

analogously from the impermissibility of nuclear deterrence 

strategy since (a) we don't regulate traffic in this manner 

but we do control international violence in this way; and 

(b) this is not an instance of a political use of violence 

while deterrence is. But what is the moral relevance of 
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the fact that we do or do not perform certain actions? 

Suppose we lived in a society which pressed brown-eyed 

people into slavery to provide for the various needs which 

every community has, and suppose that this practice has 

been a feature of our society for several generations. 

Moreover, imagine that we awaken one morning and discover 

that a decision has been made to enslave blue-eyed people 

as well. Can we argue that we cannot reason analogously 

from the moral impermissibility of enslaving blue-eyed 

people to the moral impermissibility of enslaving brown-

eyed people simply because we do not provide community 

services with the labor of blue-eyed people, but we do with 

brown-eyed ones? The fact that we do or do not perform act 

X or subscribe to practice Z has absolutely nothing to do 

with its moral status. This is clearly an unsatisfactory 

reason for claiming that the analogy fails. The moral 

relevance of the analogy remains intact. Perhaps Walzer's 

other reason works. 

But, here again, we might ask the question: What 

moral consequences follow from the fact that we may charac

terize the use of violence from a political, economical, or 

social point of view. Surely, each of these points of view 

would offer a justification for the use of violence but the 

question is whether such uses are morally justified. It is 

not at all clear why the analogy fails simply because while 
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one element of the comparison pertains to regulating 

traffic--a domestic concern--the other element pertains to 

deterring one's adversaries—a political concern. In ei

ther case, it seems appropriate to ask whether the means 

selected for regulating automotive traffic or deterring 

political adversaries is moral or not. Simply noting that 

one is a domestic use of violence and the other is a poli

tical one, does not entail that it is impossible to argue 

from the impermissibility of the one to the impermissibili

ty of the other. It would be very strange (from a moral 

point of view) if our political leaders were to argue that 

it is morally impermissible to murder at home but not 

abroad. And even though there are many cases in which 

governments do just that, it is rarely, if ever, the case 

that they attempted to justify it morally. 

The upshot of this line of argument is that Walzer 

is mistaken in holding that the analogy fails; at least, 

he is mistaken if he supposes that the reasons he has of

fered are ones which allow us to dismiss the analogy. If 

so, it is plausible to argue, as Walzer suggests, that if 

it is wrong to murder a criminal's family for his murder

ous offenses, then it is wrong to threaten to do so. 

Similarly, if it is wrong to wage nuclear war, then it is 

wrong to threaten to do so. 
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But this may be too quick from Walzer's point of 

view since the object of deterrence strategy is so morally 

precious that it warrants committing evil acts in its 

behalf. Nations which are faced with threats, which are 

imminent and absolute are justified in returning similar 

threats since it makes sense to avoid absolute disadvan

tages. But the question is what kind of sense does it 

make? Does it make moral sense to take this step? If 

Walzer's moral theory is to be taken seriously, it is 

clear that moral actions, practices, judgments, rules, 

principles, etc., are ones which ultimately satisfy his 

doctrine of human rights. Justice must be attended to 

first and foremost, and only after the considerations of 

justice are disposed of is it appropriate to satisfy that 

part of morality which remains. We can, for example, say 

of act X, that it is a moral one only if act X does not 

interfere unjustly with the rights of a person. If it 

does, then doing X amounts to a moral wrong. Now it is 

clear that each person has a right to his own life, and 

according to Walzer's rights-based theory each person is 

at liberty to do whatever is necessary to preserve its con

tinuation provided that what is done does not violate 

another's rights. So, in those cases in which A's life is 

threatened by an imminent and absolute danger posed by B, 

A is cut off from threatening C's life as a means of 
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avoiding the evil which B threatens to do. This is so 

because C has not forfeited or sacrificed his right to 

life; hence, to put C into a class of persons whose life 

is threatened is unjust. This analysis surely makes 

sense—even for Walzer--when it is applied to individuals, 

and as a schema for answering the questions of just war 

theory. 

Consider again his case of regulating crime. 

There it was supposed that it would be immoral to threaten 

a criminal's family with violence because it would be 

wrong to do violence to those who are not guilty of an 

offense. In the case of individuals, it does not make 

moral sense to permit another individual or a society to 

threaten to do something which it is morally wrong to do. 

And even though it does not make sense to allow a 

person to threaten another in the case of individuals, it 

may be argued that it makes moral sense in the case of 

nations? But then, the question becomes one of why the 

moral quality of the threat ought to change merely because 

the life of a nation is at stake? Why is the violation of 

an individual's rights by a nation struggling for survival 

any less wrong than by one which is not? To say otherwise 

amounts to giving up a rights-based moral theory. It 

amounts to saying that respect for rights is not the basic 

principle of morality after all. That when respect for 
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rights stands in the way of a nation's survival, it makes 

sense, in some instances, to set our concern for rights 

aside. This is what VJalzer is arguing.^ 

Now admittedly, Walzer is not motivated by any mean 

or base reason. He is concerned about the freedom and 

safety of a large number of persons and the values which 

they believe are central to their liberty and security. 

The gravity of the perceived injury—the possible loss of 

a nation's peoples and values--accompanying a threat justi

fies the threatened nation's threatening to do what is 

morally wrong. Suddenly, the numbers of persons and the 

significance of certain values to those persons becomes 

morally determinative for certain threats. 

But all of this becomes quite arbitrary when it is 

pointed out that the same criteria may be used to justify 

a set of threats which Walzer would find morally wrong to 

make. Suppose that some government which is disposed to 

apartheid threatens to initiate a massive and total death 

campaign against a large, easily identifiable part of its 

own population because some members of the latter group 

threatened to launch a massive terrorist campaign which 

will have absolute disadvantages. In this case, large 

numbers of persons are involved and the efficacy of their 

1. Walzer, Just and Unjust Wars, p. 228. 
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most cherished values are at stake. Walzer would argue 

(given his argument against terrorism) , that the government 

threat is an immoral one even though the threat that they 

receive is an evil one. So one may conclude that what 

Walzer is arguing is that there is something special about 

being a nation that warrants its people to use any means 

necessary to avoid the consequences of an absolute threat. 

But what is so special about nationhood that justifies 

such steps, other than the reasons which Walzer has already 

offered as morally significant; i.e., the numbers of per

sons involved and the values they find essential to their 

lifestyle. There does not seem to be any other reason and 

since the reasons offered are not always morally determina

tive, it follows that some sort of nonmoral justification 

is at work in Walzer's argument. Perhaps what he should 

have said was that nuclear deterrence strategy is pruden-

tially or necessarily defensible, but not that it is 

morally so. 

It is interesting to note that Walzer has recently 

attempted to justify his conception of the moral standing 

of states. I did not have this defense before me at the 

time I prepared the major part of this essay. However, 

the arguments which Walzer raises in his defense are very 

interesting and depend upon a distinction which has been 

lurking throughout his major work. While most theorists 
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suppose that "legitimacy" is a concept which is applicable 

to the "internal" structure of a political community. 

Walzer thinks that the concept has an "external" use as 

well. It is, therefore, necessary that I examine Walzer's 

"external" legitimacy before I can properly end this essay. 

I have, consequently, added an Appendix and it is to this 

that I now turn my attention. 



APPENDIX 

THE MORAL STANDING OF STATES: WALZER'S 

REPLY TO HIS CRITICS 

In a recent essay,^ Walzer replies to several 
o 

theorists who have criticized his analysis of the moral 

standing of states; or more clearly his analysis of state 

legitimacy. His apology is required because, as I noted 

in Chapter Three, holding Walzer's view of state legit

imacy is either inconsistent or incoherent. In particular, 

it imposes an obligation upon states to respect the terri

tory and independence of illegitimate states. 

The argument which Walzer's critics advance may be 

formulated in the following way: 

1. If an analysis of the moral standing of a state 

required other states to respect the territory and 

1. Michael Walzer, "The Moral Standing of States: 
A Response to Four Critics," Philosophy and Public Affairs 
9, No. 3 (1978) 210-229. 

2. Richard Wasserstrom, Harvard Law Review 92 
(December 1978):544; Gerald Doppelt, "Walzer*s Theory of 
Morality in International Relations," Philosophy and Public 
Affairs 8, no. 1:26; Charles R. Beitz, "Bounded Morality: 
Justice and the State in World Politics," International Or-

tanization 33:405-424; David Luban, "Just War and Human ights," Philosophy and Public Affairs 9, no. 2:161-181. 
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independence of an illegitimate state, that 

analysis is either inconsistent or incoherent. 

2. Walzer's analysis requires other states to respect 

the territory and independence of an illegitimate 

state. 

3. Therefore, Walzer's analysis is inconsistent or 

incoherent. 

Obviously premise (2) is the key proposition in 

this argument. If, indeed, Walzer is arguing that what is 

morally undeserved be morally respected, his argument is 

lost, and his critics are correct in concluding—as they 

do--that Walzer's analysis of nonintervention is much too 

conservative. 

Since (2) is the decisive premise in the argument, 

a closer look at it is deserved. It turns on the use of 

the term "legitimacy," For Walzer's critics, legitimacy 

may be used in one of two ways: the first meaning attaches 

to what Walzer's critics have characterized as "a nation," 

or "a people": or what Walzer has characterized as "a 

political community." Using the term "legitimate" in this 

sense means that a collection of persons have formed a 

mutual association which is distinguished by a "common 

life." Hence, if it can be said of a collection of 

persons—let us say, for example, a collection of persons 
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from different regions of the world--that they do share 

a "common life," it would be legitimate to refer to them 

collectively as "a nation" or as "a people." Or, put more 

simply, this collection of persons would be a legitimate 

"nation" or "people." 

The second meaning of "legitimacy" attaches to what 

both Walzer and his critics refer to as the "state." Using 

the term "legitimacy" here means that "a nation" have free

ly consented to be ruled by a determinate government (a de

vice or instrument for effecting the rights and interests 

of the persons who constitute the state). Hence, if it can 

be shown that a "nation" has consented (either actually or 

hypothetically) to the rule of a government, then it would be 

correct to refer to this government as a legitimate state. 

Now it should be noticed immediately that legit

imacy in the first meaning was characterized in terms of 

whether or not a collection of individuals share a "common 

life," and in the second meaning, in terms of whether a-

collection-of-individuals-with-a-common-life consented to 

the rule of a particular government. Hence, if someone 

offers evidence of a common life, that individual is giv

ing reasons for why we should consider a collection of 

persons a nation. It would be a mistake to suppose that 

this sort of evidence confirms the existence of a legit

imate state. To confirm its existence, a different sort 
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of evidence is required; specifically, evidence which 

indicates whether or not these persons have consented to 

being ruled. 

The upshot of this account is that reasons for the 

existence of a legitimate nation cannot be used to support 

the existence of a legitimate state. Walzer's critics, 

of course, accuse him of this conflation. In short, his 

critics hold that Walzer systematically argues for the 

legitimacy of a state by advancing reasons which confirm 

the legitimacy of a nation. The consequence of Walzer's 

confusion is that Walzer thinks that a number of states 

deserves respect when, in fact, they have no moral stand

ing at all: they are illegitimate. 

Now, it seems to me that this criticism is correct; 

however, it is correct only if these are the only two 

senses which may be applied to the term "legitimate." 

Walzer attempts to escape this conclusion by suggesting, 

in his defense, a third meaning of legitimacy which he 

refers to as "presumptive legitimacy."^ If he can show 

that moral obligation to respect states--even illegitimate 

ones in the second sense--rests upon a defensible concep

tion of legitimacy, then he will not be required to accept 

1. Walzer, "The Moral Standing of States," p. 212. 
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the conclusion of his critics' arguments; namely, that his 

analysis is ill-founded. What then is presumptive legit

imacy? 

Walzer begins his defense by noticing that polit

ical communities may be acted upon from two different 

points of view. They may be acted upon "internally" by 

the individuals who constitute the state or they may be 

acted upon "externally" by individuals from other states. 

It is important to make this distinction because, accord

ing to Walzer, two different sort of arguments are required 

to justify internal and external actions upon a state.''" 

Internal actions--acts of rebellion—require that the 

rebels show that the state has failed to represent the 

common life of the community. Using the analysis we have 

already presented, the rebels must show that the state is 

not legitimate; i.e., that the state is governing without 

the consent of the people. For Walzer, anyone can mount 

these arguments, but only members of the political commun-

2 ity can act upon them. 

What this means, in part, is that a citizen has 

the right to rebel if the state is illegitimate in the 

sense in which the state does not govern with the consent 

1. Walzer, "The Moral Standing of States," pp. 212. 

2. Walzer, "The Moral Standing of States," pp. 214-
215. 
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of the people. But only the citizens have the right to 

rebel. Foreigners may raise questions about the legitimacy 

of a state, but they cannot act in defense of those rights 

which their arguments conclude are being violated. Conse

quently, what this means is that Walzer may agree with his 

critics that states can be illegitimate in the sense in 

which consent is crucial to legitimacy, but nevertheless 

disagree with their conclusion that illegitimate states 

may be externally interfered with. Why? 

The answer is that external action upon a state 

requires a different kind of argument. External agents 

must show that their intervention in the affairs of another 

state is warranted, i.e., it is undertaken to assist a 

"genuine" secession; to counter-balance an unjustified in

terference by another power; or to prevent the massacre, 

enslavement or mass expulsion of a people."'" As Walzer says, 

"Unless the absence of the 'fit' between the government and 

community is radically apparent," intervention is unjust

ified. It is unjustified even if it can be shown that the 

citizens have a right to rebel; i.e., that the state is 

governing without the consent of the people. 

1. Walzer, "The Moral Standing of States," p. 218. 

2. Walzer, "The Moral Standing of States," p. 214. 
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But why is this so? Walzer argues that there is 

yet a third kind of legitimacy which is the basis of a 

state's moral obligation of nonintervention. There is 

what Walzer refers to as a presumptive legitimacy among 

the states of the international community. While it is 

true that a state may be illegitimate, other states are 

morally required to behave as if it were legitimate, since 

in all but the clearest cases there is, at least, some 

sort of 'fit' between government and community, and as 

long as there is some 'fit,' external agents are bound to 

respect it. In short, states are morally bound to behave 

as if other states are legitimate ones as long as the gov

ernment represents, in some degree, the habits, feelings, 

religious convictions, and political culture of the com-

1 munity. 

But the immediate question is why are states mor

ally required to respect the 'fit' of other states? Surely 

it would be incorrect to conclude that states have a duty 

of noninterference from the fact that governments represent 

(to some degree) the common life of a people. This is a 

specific instance of the more general principle that moral 

conclusions cannot be derived from statements of fact. 

Clearly, some other moral premise is required to create the 

1. Walzer, "Moral Standing of States," p. 216. 
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moral obligation that Walzer wishes to establish. And it 

is not to be found simply in the assertion that presump

tive legitimacy preserves the feelings, convictions, and 

culture of a people. Primarily, because none of these--

individually or collectively—create any moral obligation 

without an accompanying moral theory. 

But Walzer may object and argue that while it is 

clear that there is not a conceptual connection between 

presumptive legitimacy and the bare existence of a polit

ical community, there is, nevertheless, a strong connection 

between the two that is mediated by the concept of human 

rights. According to this argument, states should be 

treated as if they were legitimate ones because states are 

necessary for any expression of individual rights. If so, 

just in case there is some sort of "fit" between a people 

and its government, the state which reflects this union 

ought to be treated as if it were legitimate. Now since 

the legitimacy of the state is tied to a moral reason-

human rights—the claim that it ought to be recognized as 

a legitimate member of the community of states becomes a 

moral one. 

This argument goes through, however, only if it can 

be shown that the state is a necessary condition for the 

expression of individual rights. But that claim is ob

viously false--even for Walzer. It is false because, as 
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Walzer notes, the political community is antecedent to 

the establishment of the state, and since the political 

community is an expression of a people's common life, it 

would surely entail their commitment to individual rights-

whatever that amounted to. So, it is not the case that 

states are necessary conditions for an expression of in

dividual rights. 

Perhaps, what is really argued is roughly the fol

lowing view: that states are necessary conditions for the 

highest expression of individual rights. This claim, of 

course, is probably true, but rather than being an argu

ment for its presumptive legitimacy it is really a means 

of assessing whether or not the state's claim upon sov

ereignty deserves not only our respect but our admiration 

as well. However, since we are not worried at this point 

about the conditions of admiration but respect, this ac

count is unsatisfactory as well. 

Perhaps what Walzer has in mind is something which 

I hinted at earlier when I discussed the topic of nuclear 

deterence: What should a nation do in the face of an 

aggressor whose express purpose is the destruction of its 

political community? 

I now want to reconsider this possibility. I, 

like Walzer, am very sensitive to the tension between 

jus ad bellum and jus in bello considerations; especially, 
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when applying the latter interferes with the 

accomplishment of the former. Suppose, for example, the 

only way a nation could save itself required the inten

tional destruction of innocent persons. Would it be jus

tified to do so? If those who gave an agonized yes 

argued that moral arguments do not apply because in this 

case only the laws of Hobbes' state of nature exist, then 

it would be inappropriate to conclude that attacking inno

cents would be morally wrong. I think this is a part of 

Walzer's thinking on this matter, but I am not sure. In 

any case, it is not the sort of argument which allows 

Walzer to arrive at moral conclusions, and that is as much 

as I wanted to hold on the matter. 
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