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PREFACE 

The Supreme Court is considerably less visible than its 
American counterpart and has yet to exercise a formative 
role in shaping Indian political life. 

Robert Hardgrave (1970) India: Government and 
Politics in a Developing Nation 

One cannot speak of a "government of judges" in India 
because decisions of the Court are easily negated. . .through 
a constitutional amendment. 

David and Brierly (1978) Major Legal Systems in 
the World Today 

The wide proposition that the power to amend is a 
sovereign power. . .and that amendments made in exercise 
of that power involve political questions and that, there
fore, they are outside judicial review cannot be accepted. 

Golak Nath v. Punjab (1967) 

By their decisions, the judges become the architects of 
society. 

Chief Justice Hidayatullah (1965) 
Democracy in India and the Judicial Process 

Constitutional law symbolizes an interaction of law and 
politics, wherein issues of political power are acted upon 
by persons trained in the legal tradition. 

Justice Krishna Iyer (1976) Kerala v. Thomas 

Remember. . .the events most closely associated with the 
onset of the "emergency" were events of law: first, lower 
court decisions against the Prime Minister; and then a 
temporary Supreme Court decision allowing her to serve as 
Prime Minister but denying her the vote in Parliament. 
Behind these judicial actions lay a trail of court reversals 
of government intiatives. . . 

Robert L. Kidder (1976) "Law and Political Crisis: 
An Assessment of the Indian Legal System's 
Potential Role" 

iv 
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A high-court order Monday blocked the Indian government's 
mobilization of troops in Assam to help curb growing un
rest. . . 

Christian Science Monitor, April 8, 1980 
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ABSTRACT 

This study analyzes the role the Supreme Court of 

India has tried to carve for itself in the Indian political 

system. An introductory section describes institutional 

characteristics of the Court and assesses its troubled 

attempts to define a proper doctrine of judicial review. 

Subsequent sections discuss Court rulings concerned with the 

"right to property" and affirmative discrimination for 

Untouchables. It is shown that the Court garnered strong 

support among educated and propertied segments of the 

population for its defense of an independent adjudication 

of issues arising out of agrarian reform legislation. It is 

also shown that the Court was capable of imposing flexible 

and effective standards over affirmative discrimination, 

despite the incapacity of elected leaders to resolve inherent 

moral and political problems arising out of the identifica

tion of beneficiaries. These outcomes bring into question 

the tendency of existing research to ignore as inconsequen

tial the role played by judicial institutions in rapidly 

developing societies. 

Examination of cases concerned with property rights 

reveals that the Court was faced with genuine affronts to 

its integrity as an institution. These affronts came in the 

viii 
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form of constitutional amendments which would have enabled 

elected elites to bypass altogether judicial imposition of 

constitutional limitations. The Court's reaction to this 

threat radically departed from the passive role usually 

assigned by analysts to the courts in the Third World. 

Giving itself the unique power to reject amendments to the 

Constitution, the Court projected a militant ideological 

defense of its proper function. This study carefully 

analyzes the political setting which made such a defense 

possible. It is suggested that the Court achieved a tempor

ary triumph precisely because of the growing incapacity of 

alternate institutions to process difficult social demands. 

This explanation for judicial assertiveness is rein

forced in the decisions concerned with affirmative discrimin

ation. The rise of Supreme Court dominance over standards 

governing policies" in this area is traced to conceptual and 

practical difficulties which courts seem uniquely equipped 

to handle. It is shown that non-judicial institutions were 

utterly unprepared to resolve inherent conflicts between 

group and individual rights implicit within caste-based 

affirmative discrimination. The Court could "resolve" such 

conflicts by deliberate obfuscation of legal categories 

identifying beneficiaries. Not faced with the practical 

implementation of programs under its scrutiny, the Court was 

required only to devise a legal language which would satisfy 
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the need to legitimize such programs while keeping them 

limited to the genuinely needy. 

Detailed examination of these policy conflicts shows 

that it is possible for judicial institutions to articulate 

and act upon their own prerogatives in a country undergoing 

instability and institutional decay. Comparable research 

for other countries is suggested in the conclusion. 



CHAPTER 1 

INTRODUCTION 

This study analyzes the role the Supreme Court of 

India has tried to carve for itself in the Indian political 

system. Part One provides basic background. It describes 

institutional characteristics of the Court and assesses its 

troubled attempts to define a proper doctrine of judicial 

review. Part Two discusses Court decisions bearing on the 

"right to property". Emphasis is placed upon its extraor

dinary assertion of judicial prerogatives from 1967 to 1976. 

Part Three considers the Court's role in cases of affirmative 

discrimination. 

This chapter sets the stage. The first section 

summarizes the key arguments. The second section is a brief 

description of the state of comparative research on judicial 

institutions. The third section recounts critiques levelled 

against the Indian Supreme Court by competitive players in 

the Indian political game. The fourth section suggests a 

defense of the Court's role as this might be developed by its 

major spokesmen. The last section provides a more complete 

description of the organization of the study. 

1 



2 

The Basic Arguments 

This study makes four central points. First, the 

Indian Supreme Court is a major political actor. Despite 

its fundamental importance to the Indian political system, 

the Court has received scant attention by political scien

tists. Taken in its entirety, this study is a direct 

rejoinder to those who do not consider the Court's political 

role interesting or significant. 

Second, the Court's remarkable assertion of judicial 

activism is a direct result of its attempts to protect and 

define its institutional role in the face of overt, sustained 

opposition. This is shown through an analysis of the 

frustrations suffered by the Court while attempting to define 

a "right to property". This attempt has been the subject of 

much misunderstanding by those who choose to emphasize the 

Court's "class bias" and "anti-socialistic" attitude. It is 

shown that the Court's admittedly protective attitude towards 

property was not the sole basis for its concern. Indeed, in 

not wishing to discount a "right to property", the Court 

merely reflected an elite consensus binding political parties, 

state assemblies, Parliament, and the bureaucracy. What 

was at issue was the Court's attempt to act independently 

and in accordance with its own received common law tradi

tions . 
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Third, the judicial ideology developed from 1967 to 

1976 is shown to be more than a mere rationalization of 

class bias or a temporary aberration in the Court's evolu

tion. The ideology reflects strong elements of internal 

consistency and purpose clearly distinguishable from com

peting perspectives by other political actors. 

Finally, the Court's shaping role in questions of 

affirmative discrimination shows that under certain con

ditions judicial institutions have unique advantages over 

other agents of the state. This is because courts can 

operate as policy-making institutions while pretending not 

to. On the one hand, courts assume existing laws and 

constitutional principles are already sufficient for 

determining the outcome of controversies brought before them. 

This assumption makes it unnecessary for ruling elites to 

confront issues which might threaten the existing consensus 

underlying the political system. On the other hand, courts 

"resolve" such controversies by upholding the dignity of 

general principles while addressing particular facts or con

ditions in ways that have little to do with such principles. 

Non-judicial political actors are less capable of such 

subterfuge. 

Taken together, these arguments show that it is 

possible for judicial institutions in a country such as 

India to articulate and act upon their own unique perogatives. 
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To date, there has been little appreciation of this possibil

ity. Before proceeding further, it will be useful to suggest 

why. 

Current Research on Judicial Institutions 

Data and theory on the political role of courts are 

almost nonexistent. Becker complains of the "nearly complete 

silence on the courts' relationship to the polity" in texts 

concerned with comparative development. He notes that 

Almond, Apter, Binder, Riggs, and Pye ignore courts in 

their widely used typologies (Becker, 1970: 138). The study 

of courts as political institutions underwent a marked de

cline with the rise of the behavioralist movement (Dixon, 

1971: 17-26). Behavioralists have been concerned with the 

antecedents of the behavior of individual judges rather than 

the courts' role in the political system. Wahlke's (1979) 

analysis of 180 articles appearing in the American Political 

Science Review from 1968 to 1977 revealed that no article 

sought to establish conceptual linkage between individual 

judicial behavior and the wider political environment (1979: 

17). Becker rightly critizes the tendency to ignore 

judicial roles as such (1970:17). The notion that judges 

might play a shaping role in the political svstem as they 

pursue perceived institutional imperatives has attracted 

little attention. 



5 

It is unclear why comparativists ignore the courts. 

Shattuck (1974:129) suggests that political scientists 

believe the tacit assumption of most judges that they are 

"nonpolitical" or "apolitical". Some scholars believe that 

the judicial roles are mirrors of more fundamental social 

relationships; in their view, only the latter are worthy of 

sustained inquiry. In this vein, Parenti (1978:188) dis

misses the "peculiar prejudices of police and magistrates" 

as less important than the class structure which influences 

how such roles are perceived. With respect to the Third 

World, Becker (1970:158) notes among analysts the wide

spread assumption that underdevelopment is equated with a 

small degree of judicial independence. Almond and Powell's 

(1966: 162-163) influential work may have contributed to 

this o-• jumption with its claim that "autonomous rule-

adjudication structures" achieve their fullest realization 

in highly stable complex societies. The logical corollary 

of this hypothesis would seem to be that less stable 

societies with low degrees of institutionalization do not 

tolerate independent adjudication. 

Such perceptions fly in the face of elementary 

evidence. Whatever the level of "development" examples can 

be found of courts which do more than simply apply or 

comment upon laws made by others. Courts have opposed the 

clearly stated desires of executives in Germany, India, 
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Israel, Ghana, and Brazil (Cf. Becker, 1970: 158-160; 

Lambert, 1967: 295). The proliferation of martial law 

regimes in Asia, Latin America, and Africa is direct proof 

that courts are not mere paper tigers under non-martial law 

conditions. Jacques Lambert (1967:294) has noted that "it 

would be naive to think that independence of the judges could 

prevent dictatorships and revolutions" which result in the 

eclipse of independent courts. Yet "far from testifying 

to the servility'of judges, the fact that the only way to 

subjugate them was to remove them, as Peron, Castro, and 

Paz Estenssoro did. . .proves on the contrary that the 

judges in their countries were traditionally independent." 

Even under martial law courts have exercised 

independence. Despite the declaration of martial law in 

the Phillipines, the Supreme Court has frequently asserted 

its prerogatives (Fernando, 1979: 157). Despite heavy 

pressure, the Indian Supreme Court refused to overturn its 

landmark Kesavananda decision during the period of national 

"emergency" dictatorship. The same period saw lower courts 

refusing to allow complete suspension of habeas corpus, 

despite clearly stated constitutional provisions giving such 

authority to the executive (Nayar, 1977: 94). Similarly, 

the Supreme Court of Brazil held out for several years after 

the coup of 1964; by the time it was brought under the 

military thumb, all other opposition had long since 
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disappeared (Roett, 1978: 138). Lambert (1967: 290) goes so 

far as to claim that Latin American courts have exercised 

greater independence in the face of arbitrary executive 

behavior than have legislatures. That such a tradition 

could thrive in a region legendary for its political in

stability is clear refutation of the Almond and Powell 

thesis. 

The failure to consider the role of law and legal 

institutions in other countries contributes to ethno

centric biases. In their analysis of legal systems, David 

and Brierley (1978: 5) emphasize the "relative character" . 

of legal concepts and the "political and social condition

ing" of legal institutions. Yet Beer notes of existing 

cross-cultural research the amazing a priori assumption 

that the "western model" of jurisprudence is sufficient for 

all "transcultural qualitative judgments" (1979:10). 

Scholars of the American judicial experience make little 

attempt to place the results of their research into com

parative focus. My own examination of book reviews in the 

American Political Science Review covering the decade of 

the 1970s found out of 76 titles bearing on law, courts, or 

constitutionalism only 20 which sought explicit linkages 

with comparable phenomena outside of the United States. 

Shattuck (1974: 129) noted such "benign neglect" for an 

earlier period. The result is sustained naivete, if not 



8 

outright snobbishness about legal events in other countries. 

Lambert (1967: 287) finds that "Anglo-Saxon observors grow 

anxious if not indignant when they see that courts modeled 

(in structural or organizational terms) on their own have 

a different idea of their function," because of the Latin 

American Roman law tradition. Similarly, Kidder notes (1976: 

880) with respect to the Indian "emergency" the tendency of 

American commentators to assume "that if the Indian govern

ment's actions. . .violated the American Constitution they 

must therefore be unconstitutional." As he points out, many 

of the more "outrageous" actions of the Indian government 

were well known to the common law traditions of countries 

other than the United States. 

India presents a particularly strong example of a 

deeply-rooted system of law maintained by a judiciary whose 

independence is unquestioned. The unusual strength of what 

was originally a Western imperial importation is unmatched 

throughout much of the world (Galanter, 1972b;Rosen, 1978). 

Recently scholars have undertaken research into the histori

cal traditions, political imperatives, and social con

ditions underlying legal controversies (Cf. Galanter, 1979; 

Kidder, 1977; Merillat, 1970). Such forays remain exception

al, however. A review of the most widely used introductory 

texts on Indian politics reveals a pronounced disregard for 

the political implications of legal institutions. Rajni 



9 

Kothari's (1970) "country study" in the Little, Brown series 

fails to mention the judiciary. Hardgrave's text (1970) 

claims erroneously that the Supreme Court has not played a 

"formative role". Morris-Jones recognizes the wide 

latitude (1971) given the Supreme Court under the Indian 

constitution but provides no analysis of how it has used 

this potential. Hanson and Douglas (1972) depart from the 

norm by correctly pointing out that the Supreme Court has 

achieved "major political importance" through its willing

ness to declare legislation unconstitutional. However, 

instead of considering the Court as a political institution, 

they ask whether "the government is now straining at the 

constitutional leash." One is left with the unexplained 

assumption that the Constitution, rather than the Court's 

interpretation and use of it, is the key issue. (See 

Hanson and Douglas, 1972: 47; Kothari, 197Q; Morris-Jones, 

1971: 240-244; Hardgrave, 1970). It is interesting to note 

that comparable Indian publications spend a good amount of 

time on the judiciary and key Supreme Court decisions. 

D. C. Gupta's (1976) undergraduate political science text 

(touted in the preface as the "primary text" for Indian 

Civil Service exams) provides a substantial analysis. 

Similarly, Indian political science journals are replete 

with analyses of legal problems and the role of the courts. 
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(Gupta, 1976; representative journals are the Indian 

Political Science Review and the regional Political Science 

Review published in Jaipur.) 

This study seeks to remedy some of the deficiencies 

cited. Close attention is paid to the role the Indian 

Supreme Court has defined for itself. Previous work has 

ignored the many lectures, articles, and court decisions 

explicating this role from the Justices' own perspectives. 

Contrary to the preconceptions now dominating research 

priorities, I believe that the Court's approach to issues of 

property rights and affirmative discrimination proves that 

an independent judiciary can significantly influence pro

cesses of social and political development in the Third 

World. 

Common Criticisms Directed Against 
the Indian Supreme Court 

Many Indian politicians have long held that the 

Supreme Court is too powerful. They have accused the Court 

of being opposed to popular sovereignty, alien to Indian 

traditions, protective of the ruling classes, and indiffer

ent to developmental needs. These criticisms should be kept 

in mind as the analysis proceeds. 

The notion that the judiciary is alien to Indian 

traditions has strong historical roots. Kidder (1977) notes 

that the Indian judicial system has traditionally been the 
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carrier of "external law", whose centrally imposed codes 

are distinguishable from flexible custom at the local level 

(Kidder, 1977). With the introduction of common law courts 

under the British empire, deep destabilizing and demoral

izing effects were visited upon Indian society. Court-

imposed ideas of individual property rights were introduced 

into a social and cultural context where they had little 

initial applicability; some nationalist historians have gone 

so far as to blame the famines of the nineteenth century on 

this alien intrusion. Anglo-Saxon ideas of impartial 

injustice divorced from social context, universal rule 

application regardless of persons or region, the use of 

induced courtroom controversy to obtain "justice" through 

legal combat, the rejection of socially relevant issues from 

the courtroom to insure exclusive attention upon immediate 

"facts", and requirements of final, enforced decisions 

instead of harmonious conflict resolution all affronted 

traditional patterns of adjudication (Rudolph, 1968; 279-

293). Further distrust of the courts was sown when they 

willingly acted as instruments of the arbitrary British 

oppression of the growing nationalist movement. 

The resentments created by this imperialist legacy 

continue to affect the political environment within which the 

courts must function. In the first two decades of 

independence, vigorous efforts were undertaken to revive 
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indigeneous law at the village level (Galanter, 1972b). The 

failure of these efforts did not remove suspicion of 

judicial institutions. Many villagers use the courts only 

as a last resort and give little sanction to the moral or 

legal authority of the announced decisions (Khare, 1972: 

71-75). The wide-spread claim that the courts are opposed 

to the lived traditions of the people has made it very 

difficult for the courts to fit or remodel their inherited 

Western legal notions for Indian conditions. The Supreme 

Court is in a particularly difficult situation. While it 

retains complete final authority to develop enduring legal 

tools and precedents, there is little beyond established 

English case law it can draw upon. Despite his heavy 

criticism of the Supreme Court's tendency to rely upon non-

Indian precedents, Dhavan suggests that the breakaway 

process from English tradition "is naturally gradual"; he 

notes that the need for justifying precedents in common law 

practices guarantees "formal adherence" even where actual 

adherence is non-existent. This "confusion" is compared 

to the similarly long adaptive process in the United States, 

lasting well over a century (Dhavan, 1976; 105). When the 

Court has turned to other common law countries for 

precedents (particularly the United States), it has some

times accentuated its problems with critics who attack its 
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reliance on "cosmopolitan"--i.e., non-Indian--ideas and its 

use of "imported goods" (Lok Sabha Debates, 11/29/68: 257-

258) . 

The application of a centralized, formal legal code 

to village disputes has contributed to criticisms of the 

court system by modern day adherents of Gandhian political 

philosophy. The resort to litigation by villagers is con

sidered by them a denial of Gandhi's dream of village 

democracy where problems can be solved informally under 

conditions of fraternal equality. The Bhoodan movement under 

Vinoba Bhave sought to encourage land redistribution through 

a "change of hearts" among village landowners thereby 

obviating recourse to the courts. Jayaprakash Narayan, 

godfather of the Janata regime and one-time adherent of 

Bhave's movement, is associated with Gandhian Social Service 

Groups which seek resolution of social injustices through 

social pressure instead of formal law enforcement (Hanson 

and Douglas, 1972: 88-89). The still active Harijan Sevak 

Sangh, founded by Gandhi to aid in the removal of un-

touchability, states that only "when all persuasive measures 

fail. . .and there is no way out" will they "very 

hesitatingly seek the help of law" (quoted by Galanter, 

1972b: 278). Statements of preference for Gandhi-inspired 

"people's forums" unbound by legal niceties still spill 

over into the editorial pages of major newspapers (Cf. 

Trilok Nath, 1978: 6). 
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The feeling that the judiciary is isolated from 

Indian social realities is reinforced by charges that it is 

too narrowly "legalistic". This may result in part from 

the tendency of Indian lawyers to act as advocates only in 

the late stages of legal disputes: by the time they get to 

be judges, they have experienced little of the social 

realities giving rise to legal controversies. This reflects 

a long entrenched social pattern: because the traditional 

"lawyer" (vakil) was originally an office under the govern

ment, lawyers remain literally attached to specific courts. 

As a consequence, they are not encouraged to act as advisors 

or negotiators prior to the stage of litigation. (Galanter, 

Nov. 1968-69) In the eyes of some legal scholars, the result 

is a general myopia throughout the legal profession, which 

encourages court decisions which emphasize legal tech

nicalities at the expense of the genuine merits of a case. 

In particular, the Supreme Court is often considered too 

"rule-minded" and "conceptualistic" in its approach to social 

problems. This, alongside high rates of unemployment among 

lawyers which make them available at cheap rates, encourages 

litigants to clog court calendars in hopes of a technical 

ruling in their favor. A former chairman of the Indian Law 

Commission speaks of resulting "inordinate delays" which 

hinder enforcement of reform legislation. (Advani, 1972) 

Procedural guarantees encouraging•technical loopholes tend 



to favor the rich; this has caused some critics to accuse 

the courts of deliberate intent to "befuddle" the masses in 

order to benefit "the serried ranks of property and profit". 

(Lok Sabha Debates, 12/13/68). 

Courts are often accused of covert opposition to the 

officially national goal of a "socialist pattern of society". 

Marxists see the Supreme Court using deliberate legal 

mystification to maintain class privileges. The Socialist 

Forum (an influential faction within the Congress party) 

worked closely with Prime Minister Indira Gandhi in 1973 

and 1974 to reduce the Supreme Court's independent role. 

Behind this enmity lay a trail of laws declared unconstitu

tional by the Court on grounds of undue regard for property 

rights. Subsequent chapters consider the question of the 

degree of court responsibility for the entrenchment of the 

political position of undeserving rural landowners (on 

Marxist criticisms see Sharma, 1973: 87-89). 

Courts have also been criticized for disregard of 

elected leaders. Members of the Lok Sabha have been quick 

to claim that the Supreme Court "doesn't trust representa

tives of the people" (Lok Sabha Debates, 11/29/68: 257-262). 

The Indian Supreme Court's use of judicial review against 

elected bodies is thought to go well beyond Anglo-American 

precedents (Tripathi, 1979). A member of the Indian Law 

Commission speaks of a "judicial ambition. . .to save the 
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people. . .from the woes of democracy" (Tripathi, 1975:33). 

Such criticism receives added resonance, when linked to the 

received British tradition of parliamentary sovereignty. 

Nehru, for example, felt the Supreme Court should not reject 

the Lok Sabha's implicit interpretation of the Constitution 

as expressed through legislation. 

Taken together, the manifold criticisms of the 

Supreme Court and related institutions suggest widespread 

distrust of the role courts have played in the political 

system. When combined with the neglect of Indian judicial 

institutions prevalent among political scientists, one is 

left with the strong impression that those who might defend 

the judicial role have not received adequate attention. 

It is time now to suggest how defenders of the courts might 

reply to the charges just discussed. 

The Supreme Court as Seen by its Defenders 

In the Golak-Nath and Kesavananda decisions 

discussed below the Indian Supreme Court is shown adopting 

a doctrinaire and even rigid stance in defense of its per

ceived prerogatives. The two Chief Justices most responsible 

for those decisions have published accounts of their judicial 

philosophy. Other Justices, whether dissenting or con

curring in these decisions, have made known their views in 

lectures, articles, or other decisions. These perspectives 
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will be examined in context later. Here I wish to suggest 

the existence of an underlying stratum of ideas which has 

served to reinforce the Court's sense of self-confidence. 

Institutions seeking to defend their role in the 

polity have often manufactured ideological defenses when 

confronted with open and sustained opposition. Political 

scientists have studied these "ideologies" with respect to 

regulatory agencies, military elites, and religious bodies 

(Cf. McConnell, 1966: 246-297; Stepan, 1971: 172-187; 

Nayar, 1966: 150-175). However, research into judicial 

ideologies has been largely concerned with the "liberal" or 

"conservative" biases of individual judges quite aside from 

their perspectives on their institutional role (Becker, 

1970: 27-34). For our purposes, it is useful to assume a 

wide variance of individual policy preferences exist among 

Indian judges alongside a loose consensus about the proper 

role of the judiciary in Indian society. Individual differ

ences may contribute to new majorities on the Court, causing 

it to support or oppose executive and legislative intia-

tives. However, these differences will not be at variance 

with core beliefs supportive of judicial independence and 

the "rule of law". Thus, just as Vinson and Warren in 

the United States could support "conservative" or "liberal" 

policies while maintaining a tradition of judicial 

independence, Subba Roe and Krishna Iyer in India have 



pursued activist "libertarian" and "socialist" ideal while 

maintaining a common faith in the Court's role as "trustee" 

for the masses. 

As Shapiro notes (1975: 334) court law in most 

societies has evolved by melding and universalizing the rule 

of a superordinate alien authority with those of an in-

digeneous upper class and imposing the result over the 

"local and particular rules that have previously been the 

body of law of the peasantry and smallholders." This was 

clearly the case with legal institutions created by the 

British Raj. British common law was combined with Indian 

upper class interpretations of Hindu and Muslim customary 

codes; the resultant misture was then superimposed (often 

clumsily) on village India. The reationalization of the 

customary codes utterly transformed them by infusing them 

with elements of the British liberal tradition. The result 

was a "liberal" court system which subtly undermined ante

cedent traditions within the Indian upper crust. Indeed, 

the new nationalist elite was dominated by court-attached 

legal professionals who, despite their enmity toward the 

courts as imperial institutions, remained sympathetic 

towards many received common law traditions (Seal, 1971: 

123-130). Writing during the immediate post-independence 

period, Weiner (1965) speaks of "two political cultures", 

one of which is modern and sympathetic towards the English 
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liberal tradition and its version of the legal-political 

order, and another which is traditional and reflective of 

non-English habits of thought. With the early 1960s, this 

began to change as the national leadership began to undergo 

transfusions by newly rising leaders from the individual 

states. However, the Supreme Court remained dominated by 

judges.whose formal education and early socialization were 

British. By the middle 1970s, the majority of judges on 

the Court no longer received their legal credentials in 

England. However, Indian law schools remained deeply 

influenced by the ancient and highly respected common law 

background developed in Great Britain. (Judicial back

grounds and selection procedures are examined in Chapter 1.) 

The result was an ideological outlook among Supreme Court 

judges which retains much of the perspective of a rapidly 

disappearing generation. 

As used here, judicial "ideology" is a persuasive 

description of reality having clear value implication; it 

is a tale "which points a moral." (See Plamenetz's defini

tion of "ideology", 1970: 76). It is a view of "reality" 

that appears to judges to describe facts as they "truly" 

are. From this flow certain value biases. Indian judges 

usually reject charges that they are biased or unobjective. 

Yet their socialization and background guarantee certain 

distinctive ideas about human nature, model political 

institutions, and the future of human society. 
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It may be posited that by virtue of their social 

role judges everywhere are encouraged to assume that pre

existing rules linked to an explicit or implicit social 

contract are "a kind of universal precondition to organized 

human behavior". (Quoted from Scheingold's definition of 

"legalistic" cultures, 1976: 13) The presumption in this 

attitude is that ultimate moral truths are out of reach or 

already settled; to allow competition over them would tear 

society apart. Conflicts are best settled through "the 

existing patchwork of values embodied in established rights, 

procedures, and institutions" (Scheingold, 1976: 57). In 

this perspective, authority is derivative, not of God or 

the pupular will, but of established conventions on which 

political actors are (or were originally) agreed. 

The notion that pre-existing rules should constitute 

the basis for resolution of human problems translates into 

distrust of institutions which base their right to rule on 

an arbitrary or unreliable popular will. It is felt that, 

left to itself, the state might bend the rules to achieve 

momentary ends, without due regard for founding principles. 

This feeling contributed directly to the Indian Supreme 

Court's revolt against the rash of consititutional 

amendments passed by Parliament in the 1960s. In the 

decision that provided the vehicle for this revolt, 
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Hidayatullah argued that fundamental rules should not be 

the "playthings of a special majority" and engaged in a 

lengthy lecture on the unreliability of elections, legis

latures, and political parties. (This decision and the 

events that led to it are discussed below.) 

As in the United States, the tradition of an 

independent judiciary in India is linked to the deep 

significance attached by elites to established constitution-^ 

al rules. The American penchant for court-imposed solutions 

to social problems has been described as a natural result 

of popular distrust of "the erratic impulses of our plural

ist democracy" (Scheingold, 1976: 25). This attitude is 

expressed among some Indian elites as a desire to retain at 

all costs due regard for procedural guarantees in the face 

of an increasingly anarchic social order. In the words of 

a defender of the Supreme Court in the Lok Sabha, he who 

plays the political game should have the patience not to 

"cheat himself" by changing the rules while it is still 

going on (Lok Sabha Debates, 11/29/68: 294-300). 

Faith in established rules is in implicit opposition 

to the anarchical and populist tendencies in Gandhian 

political philosophy. Gandhi openly opposed the notion 

that "ultimate truth" could ever be reduced to static rules 

and conventions, and urged his followers to follow instead 

their individual consciences (Bondurant, 1958: 22). The 
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well-entrenched tradition begun by Gandhi's satyagrah" 

campaigns against the British continues to reinforce cultural 

attitudes favoring civil disobedience. The "legalist", 

of course, believes ordinary pople are too easily mis

informed and misled by demagogues to be allowed to break the 

rules at their discretion. Jayaprakash Narayan's proposed 

"peoples' courts" arising out of a "communitarian societyv 

run counter to the deepest impulses of professional judges 

(on Narayan's ideas see Frankel, 1979: 532-533). Chief 

Justice Hidayatullah was explicit in his rejection of 

"populist mentality" which "does not understand checks and 

balances"; in his perspective, "social equality is being 

assured not by reformers" appealing to popular instincts 

and personal conscience "but by laws" (Hidayatullah, 1966: 

39). The belief that centralized codes of law will do more 

for the liberation of untouchables, women, and tenants than 

any amount of village democracy has deep roots in the 

Benthamite Anglo-Saxon tradition out of which the Supreme 

Court has sprung. From the perspective of the professional 

judge, criticism of court concern for "legal technicalities" 

merely shows the common man's disregard or ignorance of 

the very standards which protect him against injustice. In 

this vein, Chief Justice Subba Rao has suggested that India's 

underdeveloped status requires even stronger court solicita

tion for individual rights than in developed societies in 
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order to better protect illiterate populations against them

selves. In his view legislatures are the more to be dis

trusted because they are chosen by unenlightened voters 

who remain uninformed about the basic rules undergirding 

their polity (Subba Rao, 1970: 8). 

The favoritism shown to established rules by the 

Supreme Court reflects a bias in favor of established 

institutions. Dahrendorf has noted the inherent "conserving 

attitude" of judges and lawyers in German culture; he 

proclaims this attitude "a second skin" which reinforces 

"a certain conservatism" quite aside from the social class 

origins of those trained in the law (1967:227). To the 

extent that this is true of judges in other societies, one 

can expect them to be among the first to call the alarm as 

insititutions decay and prevailing rules no longer mold 

behavior. It is significant that conservative defenders 

of the Indian Supreme Court have frequently pointed to a 

"Weimar" weakness in the Indian political system which can 

only be shored up by a vigilant judiciary (Lok Sabha Debates, 

11/29/68: 300). Huntington's depiction of the phenomenon 

of "political decay" is directly relevant here: as rising 

rates of political participation in modernizing polities 

overwhelm institutional capacities to moderate and channel 

demands, those who have a stake in the existing order can 

be expected to rally to the courts (Huntington, 1968). 
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Above all, the Indian Supreme Court seeks to maintain 

itself as a continuing institution. Rules are to be applied 

from the Constitution and statutes in accordance with 

principles developed from the Court's own precedents. In 

accordance with common law traditions, the past is always 

to remain prologue to the future. The Indian practice of 

selecting Supreme Court judges through strict seniority is 

another reflection of the concern for continuity (The politi

cal furor caused by Indira Gandhi's attempt to repeal this 

tradition is discussed below). So also is the negative 

reaction of the Court to too frequent amendments to the 

Constitution; from the Court's perspective, rules must 

retain a predictable, uninterrupted existence amidst un

predictable human passions. 

The Court has also drunk deep from the liberal faith 

in impartial rules. As Shklar notes (1964: 34), liberalism 

views law as a "neutral social entity" which can check 

arbitrary power and regulate non-neutral forces. One might 

add to this a purely institutional imperative shared by 

courts everywhere. Shapiro (1975: 341) suggests that courts 

always originate out of a "basic triadic logic" where two 

disputants seek neutral third parties; although the 

disputants know the courts reflect a third set of interests 

(the state), they attribute legitimacy to the courts so 

long as they remain neutral with respect to their dispute. 
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In this sense, it may be said that courts have a "con

stituency" which reinforces their neutrality quite aside 

from the interests of the state they nominally represent. 

From the perspective of the legal purist, justice 

is a function of disinterested rule application by impartial 

trained authorities. Populist and electoral democracy are 

distrusted for their inherent partiality and legitimation 

of private interest. The notion that injustices can be 

resolved through the ballot box or in the legislatures by 

those who have a personal stake in the outcome is always 

suspect. Indeed, judges are well suited to conflict resolu

tion because they are "non-political". It is this attitude 

which enabled the Indian Supreme Court to proclaim itself 

interested only in providing a means whereby the Constitution 

can grow "by its own inherent force," as if judges only 

unravel the inner logic inherent in constitutional principle 

without adding any biases of their own (Golak Nath v. 

Punj ab, 1967: 1664, 1666). 

The sense of impartial above-it-all justice implied 

in this attitude can give rise to what Bickel called a 

"benevolent illusion" of judicial omnipotence (1962:62). 

Tripathi (1979: 97) claims the Indian Supreme Court has come 

to view itself as the only resort the people have for the 

protection of their rights; in his view, it has shaken 

the foundations of Indian democracy by belittling the role 



opposition parties might otherwise have in the vindication 

of those who are wronged by government actions. This clearly 

overstates the impact of Court decisions. Nevertheless, 

the notion that basic rights are in danger, wherever partisan 

political forces remain unregulated by nonpartisan experts, 

remains at the core of the Supreme Court's political under

standing . 

A further "illusion" can be found in the notion that 

rules can be universal. Rule universality is a logical 

premise of equal individual rights as defined through 

traditional liberalism. In this view, no member of any 

"nation" is to be treated differently from any other member; 

all rules are to apply with equal force to all individuals 

in similar circumstances. Based ultimately on a contractual 

view of the state, this assumes that the rights and obliga

tions due to or from individuals are coincident not with the 

"natural" groupings to which they belong but with their 

relations with like others with the state. 

In other words, the Court's view of "reality" down

plays the many religious, cultural, and caste ties of 

Indian society insofar as they are competitive with the 

larger sense of nationhood. To consider such ties equally 

as important as the "nation" would raise the spectre of 

group rights and threaten national unity. It is in this 

context that the Court has considered cases of affirmative 
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discrimination for low-level castes "exceptions" to other

wise uniform rules. The analysis provided below shows the 

Court attempting to dissolve rights inherent in group ties 

through semantic subterfuge. The Court therefore can be 

said to retain the liberal democratic view of society as 

made up of discrete individuals. As Svensson (1980: 424) 

notes with respect to American Indian communities, such a 

legal "individual" may be only a refined abstraction among 

those whose outlook is more naturally "communal and associa

tive". Some anthropologists go so far as to argue that the 

majority of Indian society remains so attuned to dominant 

Hindu beliefs as to be incapable of comprehending the 

Western idea of the "individual" as utilized by the court 

system (Cf. DuMont, 1970: 1-20). The vision of "two cultures" 

presented in this argument could hardly be more stark. 

That two cultures could so co-exist may be explained, 

of course, by the fact that judges are also Hindus or 

Muslims. The "ideology" outlined here is not thought to be 

without competition from social roles performed by judges 

outside of the courtroom. Class position or alternative 

patterns of socialization may on occasion eclipse the legal 

outlook. The question remains whether judicial ideology 

will proceed to infiltrate competing beliefs in Indian 

society or be itself subverted by such beliefs. 



28 

Nonetheless, it is maintained that the historical 

and institutional biases of the Supreme Court reflect the 

existence of a distinctive and coherent understanding of 

the world which is often at odds with other elements of 

Indian political culture. The importance of this ideological 

perspective has not so far been adequately recognized. It 

will figure prominently in the analysis to follow. 

Organization of Study 

It is time now to describe the format of the study. 

The major areas of interest have been sketched in previous 

sections. It is necessary to suggest how they fit into the 

overall analysis. 

This chapter, as well as the next two chapters, are 

designed to provide a background perspective on the Supreme 

Court. Chapter Two is an analysis of the Court's internal 

constraints. Judicial selection patterns, caseloads, and 

basic jurisdiction are examined in order to assess their 

impact upon the Court's ability to deal with the wider 

political environment. By examining these factors, it is 

possible to distinguish between purely "internal" structural 

handicaps and the handicaps imposed on the Court from com-

competing political actors. Chapter Thre is an examination 

of the Court's changing attitude since independence. Par

ticular emphasis is placed upon the Court's attitude towards 
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the competing priorities of a goal-oriented Constitution, 

as defined in that document's "Directive Principles of 

State Policy", and a rights-oriented Constitution, as defined 

n the section on "Fundamental Rights". It is shown that 

the latter orientation is much more.compatible with the 

Court's view of the political order than the former, which 

has been championed by Parliament. 

Part Two considers Court handling of cases bearing 

on the "right to property". Controversy over the Court's 

role has primarily centered on such cases. Despite the 

obvious conservative bias of its opinions, the Court was 

faced with genuine affronts to its integrity as an institu

tion which encouraged judicial activism quite aside from a 

desire to protect propertied classes. Chapter 4 describes 

the growth of Court frustration up to 1967. Chapters 5 

through 7 assesses the Court's period of ideological postur

ing in the property cases from 1967 to 1973. The Golak Nath 

and Kesavananda decisions are the center of analysis. The 

immediate background and substance of Golak Nath are 

described in Chapter 5. Chapter 6 considers the privy 

purses and bank nationalization cases which preceded 

Kesavananda, contributing to the gathering drama behind 

that decision. Kesavananda is considered in detail in 

Chapter 7. 



30 

Part Three is concerned with affirmative dis

crimination. While Court rulings in this area have had a 

profound impact upon the political system, they have not 

placed the Court in the eye of controversy. In direct 

contrast to the property decisions, the Court has been able 

to provide basic standards in this politically volatile 

area without overt or sustained opposition from competitive 

players. Analysis of Court behavior in this policy arena 

enables close examination of f.actors facilitating judicial 

assertiveness. 

Chapter 8 provides a theoretical basis for the 

analysis of judicial approaches to affirmative discrimina

tion. Hypotheses are developed which are utilized through

out this section. Chapter 9 discusses conceptual and 

empirical problems which typically plague understanding of 

affirmative discrimination in the Indian context. Chapter 

10 describes the processes leading to Supreme Court dominance 

over affirmative discrimination. Chapter 11 analyzes 

evolving Court decisions on the subject, while providing 

background for Chapter 12's consideration of the famous 

Thomas decision. Chapter 13 compares the Supreme Court's 

approach to affirmative discrimination with the actual impact 

of ongoing programs, in order to assess the realism of its 

approach. 
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The concluding chapter considers the future of the 

Court in the light of the preceding material. It is shown 

that the ideological assertions of Golak Nath and Kesavananda 

did not lead to the inflexibility in matters of affirmative 

discrimination that were so often in evidence in property 

matters. This reveals the growth of considerable political 

maturity. An assessment of the Court's high current status 

shows that the Court will not be a paper tiger in the second 

Indira Gandhi regime. 



PART ONE. THE SUPREME COURT AND INDIAN POLITICS 

CHAPTER 2 

INTERNAL CONSTRAINTS 

The bulk of this study considers how the Indian 

Supreme Court has responded to challenges from its political 

environment. It is therefore important to consider at the 

outset how existing institutional limitations might hinder 

its ability to maneuver effectively. 

The Indian judicial system has a unitary structure, 

despite the federal character of executive and legilsative 

branches. Appointments to the High Courts, located in each 

State, as well as the Supreme Court, are made by the Presi

dent, who invariably acts on the advice of the Prime Minister. 

Lower courts, though subject to organizational modifications 

by state legislatures, are supervised by High Courts. Su

preme Court opinions--including indirect comments not having 

direct bearing on a case--are considered binding by the High 

Courts. Integration of the system is reinforced by the con

vention that seniormost judges on the High Courts are pro

moted to fill Supreme Court vacancies (Dhavan, 1977: 22-47). 

Appointments to the Supreme Court reinforce its 

status as an independent institution (Gadbois, Nov.-Feb., 

32 
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1968-1969: Gadbois relies largely on appointee lists in 

the Times of India directory for material on appointments 

to 1967; these are then checked with the Who's Who sections 

of the same volume. I have done the same for volumes 

from 1967 to 1977. Reference to appointments after 1967 

relies on my own tabluations, unless otherwise indicated.) 

Required considerations of seniority and geographical 

balance leave little discretion in the hands of the Prime 

Minister. Co-optation by senior judges plays a significant 

role. Both High Court and Supreme Court selections are 

heavily influenced by the Chief Justices of each (who is 

usually the seniormost judge). Violations of rules of 

seniority and co-optation by judges invariably cause 

political furor, and are very infrequent. 

This mode of appointment encourages "non-political" 

judges with no experience in (and little sympathy with) 

legislative and executive institutions. Although there 

have been periodic complaints of "politically-motivated" 

High Court appointments, biographical data on Supreme Court 

appointees, 47 out of 55 of whom as of 1975 had High Court 

backgrounds, reveals only four who have held elective or 

politically partisan appointments. Three of these except

ions held minor "political" posts for less than a year. 

Few Supreme Court judges were even involved in the 

nationalist movement; 12 had high status, non-political 
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posts under the British with the Indian Civil Service or 

Judicial Service. Several had served on Commissions of 

Inquiry into politically "hot" subjects precisely because, 

as High Court judges, they were considered genuinely non

partisan. Upon retirement, many Justices head commissions 

or hold prestigious University posts because of reputations 

of nonpartisan integrity. Supreme Court Justices are 

"lawyers' lawyers", with careers prior to High Court 

appointments that reflect extremely high professional quali

fications. Dhavan notes (1977: 24) that "40% of the judges 

received University or professional education in England," 

many having served at one of the Inns of Court in London. 

My own tabulation show that none of the 16 appointments from 

1973 to 1977 had an English education; apparently, an 

English legal education will be much rarer in the future. 

However, legal education in India occurred exclusively at 

the most prestigious institutions. The average Supreme 

Court appointee has spent 20 years in private practice while 

attached to a High Court and 10 years as a High Court judge 

after receiving his legal education. 

The insular legal background of Indian Supreme 

Court judges is particularly evident when contrasted with 

American Supreme Court appointments. One might expect the 

latter to have far greater reason for sympathy with the 
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"political" branches. From 1950 to 1977 (almost the entire 

life-span of the Indian Court), six out of 13 appointments 

had held high elective office, a Cabinet post, or had been 

an important political adviser or confidante to Presidents. 

In the history of the American Court, over 1/4 of all 

appointees held Senatorial, Gubernatorial, or high Cabinet 

posts immediately prior to appointment. Only two were 

elevated from regular Supreme Court seats to Chief Justice, 

contrary to the invariable Indian practice. Only 40% were 

judges immediately prior to selection, compared to the 

Indian 85% (See Biographical Directory of the Federal 

Judiciary, and Congressional Quarterly, Sept. 1977). 

Presidents regularly expect to choose someone reflecting 

their political philosophy, the mere assertion of which in 

the Indian scene raises questions about judicial "indepen

dence" . 

It is evident that members of the Indian Supreme 

Court are expected to be politically uninvolved non

partisan legal professionals. Their narrowly circumscribed 

professional background predisposes Indian judges to a more 

active defense of the independence of judicial institutions 

and the "rule of law" than might be the case had they held 

elective or politically partisan posts at some time in 

their careers. It is true that in other countries (e.g., 

Japan) career jurists have been more interested in status 
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than power and hence unlikely to assert the authority of 

the courts against the prerogatives of elected officials 

(Schubert and Danelski, 1969: Chapter 5). Further, in the 

United States, Supreme Court appointees with politically 

partisan carrers such as Earl Warren and William 0. Douglas 

have often shown themselves more willing than career 

jurists to oppose the "political" branches. 

However, India presents some intervening variables 

which enhance the authority of "nonpolitical" judges. 

First, in a country extremely conscious of status hier

archies judges individually rank much higher than elected 

politicians; the opposite is true in a country such as 

Japan (Schubert and Danelski, 1969). Secondly, it is very 

common in India for elected politicians to turn to nominally 

nonpartisan judges to head official investigations into such 

politically volatile subjects as religious riots, official 

corruption, and election disputes. Precisely because this 

enhances their reputation as being "above" political 

partisanship, one might expect their sense of independent 

authority to be enhanced. Finally, to a degree unique 

among Third World countries, public issues are easily 

transformed into legal controversies. This is perhaps due 

to a heavy reliance on law to promote development and 

social change. Those with the greatest degree of legal 

standing can be expected to exercise considerable influence. 
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The prestige associated with a legalistic approach to public 

issues may be enhanced by the heavy involvement of trained 

lawyers in all facets of political life; the Lok Sabha, for 

example, has more lawyers than any national legislature 

except for the United States Congress (Galanter, Nov., 1968-

1969) . It is no accident that such a pattern is found in 

political systems well-known for an independent high-status 

judiciary. 

However, unlike the United States, the predominance 

of lawyers in public life has provided no stimulus for 

politicians to become judges; as has been shown, judges 

pursue an entirely different career path from elected 

officials. While the narrowly focused legal background of 

Supreme Court Justices enhances their status because they 

remain "nonpolitical" and nonpartisan, they bring to the 

judges' bench no prior experience in political maneuver 

and compromise which they can use to enhance their authority 

while dealing with a competitive political environment. 

This may have contributed to the often doctrinaire and 

inflexible Court statements made during and after the Golak 

Nath decision discussed below. 

There are also structural constraint on the Supreme 

Court's ability to maneuver effectively. Justice Brennan 

has noted for the United States Supreme Court the difficulty 

of getting nine members to agree on controversial issues 



(Brenan, 1963). The Indian Court has 14 members. While a 

full "constitutional bench" of 14 members is rare, occuring 

only on deeply significant constitutional issues, it has 

proven very difficult to achieve consensus at such times. 

The Kesavananda case achieved agreement on no more than a 

six-page statement despite 1700 pages of separately written 

opinions. 

On most cases, the Court subdivides into "benches" 

of fewer than five judges to handle the heavy caseload. 

This hinders the development of useful precedents. Each 

bench finds it necessary to use precedents developed by 

other benches with which they may not agree. This can be 

contrasted with the American practice where all Justices 

participate in all decisions unless there is a personal 

conflict of interest. Justices remain well aware that they 

may be using current opinions as a basis for later opinions; 

this encourages consistency and reinforces a tendency to 

think in terms of long-range continuities (Woodward and 

Armstrong, 1979). Despite the Indian Supreme Court's desire 

to retain its continuity as an institution, individual 

judges have no certainty that they may be deciding a future 

case on the basis of their approach to a current one. 

Continuity is also hindered by short terms in 

office. With the average appointee around 58, retirement 

is mandatory at 65 (Dhavan, 1977: 34). American Justices 
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have no mandatory retirement age and serve twice as long 

on the average; unlike Indian judges, they expect to en

counter feedback on the results of current opinions as new 

legal entanglements arise from the approach they have taken. 

Further, the Indian judge's short term on the Court dis

courages the development of personal and philosophical 

alliances among judges which might enhance the predictability 

of decisions. The lack of enduring blocs on the Court is 

evident from the fact that 70.1% of dissents are written by 

a single judge, and 19.3% by two judges (Dhavan, 1977: 36). 

Such dissents are rarely carried over into future opinions, 

possibly because judges retire so early or because comparable 

cases come before different benches. Unlike the American 

pattern, there is little opportunity for a dissenting 

"tradition" to develop over certain types of cases which 

might with time become part of a new majority. 

It is possible that the powerful role of the Chief 

Justice discourages organized dissents. In a system where 

seniority and cooptation play a predominant role, he is the 

most senior figure and the linchpin of the co-operative net

work. The Constitution requires that he be consulted when 

Supreme Court appointments are made. In 1971 Chief Justice 

Sikri claimed that the Chief Justice's opinion on appoint

ments had been decisive "in all cases" (Dhavan, 1977: 22). 

His opinion has also been decisive for appointments to High 



Courts. With due consultation with other Justices, he is 

responsible for assigning cases to different benches and 

presides over full constitutional benches. The seniority-

rule of succession on the Court and the mandatory retire

ment age guarantee that it is well-known in advance who 

will become Chief Justice in the future and how long he will 

serve. It is symptomatic of the authority of the Chief 

Justice that junior Justices eventually destined for that 

slot are more likely to write majority opinions than fellow 

Justices who retire too early for that honor. Major dis

senting judges are also usually destined to become Chief 

Justices (Dhavan, 1977: 36). This means that by the time 

a Chief Justice has obtained his position, he is already a 

key figure on the Court. His political philosophy has 

already been divined by legal pundits. Chief Justices have 

sometimes set the tone of Supreme Court opinions long after 

their departure. Gajendragadkar1s influence on those 

who came after him on the Court has been strongly emphasized 

by fellow Justices (Dhavan, 1967: 26-29). 

The dominant position of the Chief Justice enhances 

the Court's ability to present a unified front on non-

constitutional issues. Curiously, however, issues decided 

by a bench of seven or more judges have sometimes left the 

Court deeply divided. The reasons for this are unclear. 

It may be that the visibility of an issue, coupled with the 
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knowledge that they have a short tenure on the Court, 

encourages Justices to speak out where they might not other

wise do so in hopes of having greater recognition off the 

Court. Many Justices have been feted by the press for 

particularly important or eloquent opinions; this has 

served them in good stead when considered for important 

appointments after retirement from the Court. Whatever the 

reason, the phenomena of near consensus on most decisions 

and near anarchy on some of the most important constitutional 

controversies suggests that the Court experiences little 

internal dialogue which might contribute to issue clarifi

cation. The Court's large size, short tenures for most 

Justices, and an overbearing Chief Justice may all reinforce 

this outcome, placing a severe handicap on the Court's 

ability to cope with difficult situations. 

Another factor frustrating institutional coherence 

is an extremely wide jurisdiction. In addition to 

constitutional cases, the Court has appellate jurisdiction 

on civil and criminal matters, and original jurisdiction 

over disputes between the Union and a State or between 

States. More importantly, it is the only final Court in 

the world having original jurisdiction over alleged 

violations of fundamental rights (Dhavan, 1977: 122). In 

a country as large as India, this represents a considerable 

caseload; roughly 1/3 of Court time is involved with writ 



42 

petitions over fundamental rights. As if this weren't 

enough, the Court must accept appeals based on election 

disputes. This involves it in matters the American Supreme 

Court has gratefully left to Congress. The declaration of 

emergency in June 1975 was a direct result of a Court 

decision on the Prime Minister's election; if the dispute 

had been left to Parliament, it is probably that the 

emergency and dictatorship would not have occurred. (See 

Nayar's analysis, 1977:1-55.) The Court also hears labor 

disputes, concerning itself with employee dismissals, 

bonuses, wage scales, fringe benefits, and related items. 

Dhavan claims the "judges are obviously worried" 

and quotes Chief Justice Sikri's sarcastic comment that 

Parliament "in its infinite wisdom" keeps piling on juris

diction the Court cannot handle. In 1970, for example, the 

Court heard 3,204 cases and disposed fo 2,569; it is no 

wonder Sikri refuses to apologize for a lack of "elegance" 

in written opinions (Dhavan, 1977: 114). The willingness 

to grant final authority to the Court in so many areas 

speaks eloquently of its status. Yet the heavy workload 

and wide range of issues dealt with by the Court must 

reduce its effectiveness. 

Court willingness to use "interveners" (similar to 

American amicus curiae) and tendency to bunch cases for 

important issues may also undermine coherence and continuity 



of decision. Dhavan's examination of 301 cases where 

intervention occurred revealed an extremely wide variety of 

bodies and viewpoints were represented before the Court 

(Dhavan, 1977: 107). It is probable that the variety of 

issues to be resolved by the Court expands when this occurs. 

This could accentuate the problem of clear-cut precedents 

and reinforce a tendency to decide broad matters of law 

without close links to analagous fact situations. 

In summary, the Supreme Court's institutional 

capacities are heavily compromised by its size, short 

judicial tenures, a tendency to group diverse issues into 

single decisions, an overly wide jurisdiction, a lack of 

reliable precedents, and a lack of practical political 

experience on which to draw. Nevertheless, the Court has 

wielded tremendous political clout. It continues to view 

itself as the ultimate guarantor of the "rule of law". The 

growth of this sense of certainty can now be examined. 



CHAPTER 3 

JUDICIAL REVIEW: INITIAL EXPECTATIONS 

The Supreme Court's role in independent India began 

under a cloud of uncertainty. The leadership of the Congress 

party and the members of the Constituent Assembly held 

conflicting views about the degree of independent authority 

the Court should have. The resultant compromises written 

into the new Constitution were too vague to provide clear 

guidance. It is useful at this point to examine original 

expectations about the Court's role and to relate these to 

the constitutional "loopholes" the Court used to expand its 

authority. 

Four options were available to the drafters of the 

Indian Constitution. Following British tradition, the 

Supreme Court could have been given a degree of independence 

without being granted the power of judicial review. Under 

the Raj, executive courts had regularly been used to bypass 

the judicial system; many nationalists leaders had been 

jailed without normal legal guarantees. A truly independent 

judiciary requiring sanction of law and assurance that 

Parliament authorize what was done in its name would have 

gone a long way toward meeting nationalist criticisms (see 

44 
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Mittal, 1970: 241-242). A second alternative would have 

followed the United States experience dating from Marbury 

v. Madison to the later nineteenth century. Under this 

dispensation, the Court would have authority to strike down 

laws it deemed expressly contrary to constitutional pro

visions. Thirdly, the Court could have been given explicit 

or implicit authority to utilize broad constitutional 

phrasing to impose a view of the Constitution's underlying 

philosophy upon legislation. This would have taken it 

beyond the "letter" to the "spirit" of the Constitution, 

in accordance with the reasoning of the United States 

Supreme Court in its "substantive due process" phase. A 

fourth option would have been to give the Court power to 

maintain the basic structure and philosophy of the Constitu

tion against the process of constitutional amendment itself. 

The last option was unheard of before 1965: the others had 

important supporters from the start. 

Prime Minister Jawaharlal Nehru and members of the 

Congress Socialist group in the Constituent Assembly favored 

the first option: in their view, Parliament should remain 

"sovereign" and free to interpret or change the Constitution 

without undue judicial interference. To insure that 

Parliament would not become fettered by court challenges 

based on constitutional provisions, Nehru and his supporters 

convinced the Assembly to allow Parliament the power of 
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constitutional amendment by a simple majority for less 

important provisions and a two-thirds vote for most remain

ing provisions. Only a few "entrenched" provisions would 

require the additional approval of a majority of state 

assemblies. 

Yet there was no need for an Indian counterpart to 

Marbury v. Madison. Despite Nehru's misgivings, the Assembly 

chose to give the Court power to monitor and strike down 

most varieties of legislation. Austin (1966: 173) reveals 

that members of the Assembly felt the Court should be the 

"citadel of justice"; indeed, they went to "great lengths" 

to keep the judiciary "pure and independent", even "deify

ing" it. The unique powers given to the Court to enforce 

fundamental rights provisions were considered a prime 

accomplishment of the independence movement, as enforceable 

against the legislative as the executive branch. Even Nehru 

evinced a willingness to place Parliament under minimal 

restraints by suggesting the Supreme Court should have the 

power to strike down legislation if a patent "fraud" were 

committed on the Constitution (Austin, 1966: Chap. 4). 

Although "fraud" was never defined, the Supreme Court would 

later recall Nehru's use of the term when it felt Parliament 

was misconstruing its authority under constitutional pro

visions . 
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The Assembly's strong commitment to an independent 

judiciary was in all likelihood linked to the desire to 

reassure all concerned that the explicit and implicit bar

gains contained within the Constitution would not unravel. 

The Congress leadership went well out of its way to 

guarantee representation in the Assembly for all articulate 

elites. To guarantee their adherence to the new ideals of 

national unity, an extensive list of minority and individual 

rights was provided in Part III of the Constitution; these 

were to be held in force by an independent court system 

beholden to no special group or political party. The 

unitary structure of the judiciary was seen as a partial 

corrective to potentially centrifugal tendencies let loose 

by federal structures. From the very beginning, the 

importance of the courts remained linked to their non

partisan enforcement of founding principles; however 

opposed competing elites may have been over policy questions, 

the courts were to assure everyone that initially agreed 

rules of the game would not be lightly broken. 

However, fears did exist about the potential for a 

negative judicial role. B. N. Rau, chief legal advisor to 

the Constituent Assembly, was impressed with Justice Felix 

Frankfurter's comments to him about arbitrary powers of 

judicial review implied in the "due process" clauses of 

the United States Constitution (Tripathi, 1980: 59). 



Nehru effectively communicated his concern that Parliament 

could be bound in by conservative judicial interpretations 

of constitutional philosophy much as Roosevelt had been 

in the first phase of the New Deal (Austin, 1966: 77-78). 

Against loud and widespread protests outside as well as 

inside the Assembly, the American phrase "due process" was 

kept out of the Constitution in favor of the British phrase 

"according to procedure established by law" (Austin, 1966: 

101-112). The latter phrase was meant to insure that the 

Supreme Court would derive its understanding of procedural 

guarantees from Parliament rather than its own precedents. 

Care was taken to define the boundaries of permissible 

interpretation of constitutional clauses. Thus, the 

criteria on which fundamental rights guarantees could be 

"reasonably restricted" were spelled out. Where Parliament 

violated such restrictions, the Court could declare its 

actions unconstitutional. Parliament retained the right to 

overrule the Court through a constitutional amendment 

requiring a two-thirds vote. 

Fundamental rights, and the "reasonable restrictions" 

placed upon them, are found in Article 19 of the Indian 

Constitution. This Article is reproduced in Appendix A. 

Clause (1) of the Article establishes these rights, namely, 

the freedoms of expression; assembly; association; movement; 

the right to acquire, hold, and dispose of porperty; 
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the rights to practice a profession; and the right to 

carry on an occupation, trade, or business. Clauses (2) to 

(6) provide for reasonable restrictions based on such 

collective interests as the sovereignty and integrity of the 

state, morality, or public order. A brief glance at these 

restrictions reveals that the Supreme Court was in fact 

given considerable latitude. Durga Das Basu (1972: 216-

167) has pointed out in exhaustive detail how the Court's 

understanding of what is "reasonable" in these restrictions 

has tended to correspond closely to the American Supreme 

Court's approach to "due process". This outcome was 

clearly not intended by the Constituent Assembly. Yet, as 

Justice William 0. Douglas pointed out as early as 1955 in 

his guest lectures before assembled Indian jurists, under 

the Indian Constitution the broad criteria within which the 

Court was to act left it "the ultimate interpretor of what 

is reasonable in a given case. . which can only mean 

that the Court "speaks with almost the same authority as 

the judiciary in America" (quoted in Basu, 1972:225). 

It is significant that the concept of "reasonable 

restriction" was accepted with little debate by the 

Constituent Assembly (Austin, 1966: 112). Apparently those 

protesting the deletion of the "due process" phrasing were 

mollified by the British phrasing while the majority 

rested their laurels on the supposedly limiting language in 
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Article 19. It is clear that the majority did not want to 

unduly limit the Court's power; to have defined more 

concretely the meaning of "reasonable" would have been an 

insurmountable task for even the most prescient lawyers 

and logicians. By implication, the Assembly relied upon 

the Court to retain a relatively modest role on matters 

directly affecting collective interests, while insuring that 

individual rights were always taken into consideration. 

Of even greater consequence for judicial review 

was the decision to separate Fundamental Rights, consisting 

largely of protections against the state, from Directive 

Principles of state policy, which sought to define in con

crete terms the future social order. Although only Funda

mental Rights were to be enforceable in court, the 

Directive Principles were accorded very high priority. The 

two sections were intimately bound up together in Assembly 

proceedings and separated by a "shuffling process" as 

concerned with conceptual distinctions between goals and 

rights as with intrinsic importance (Baxi, 1967: 359). This 

seemed to imply an institutional separation of functions: 

courts would enforce "rights", while legislatures pursued 

goals set by the Directive Principles. As it happened, one 

of the first cases before the Court involved a clear con

flict between a Fundamental Right provision and the Directive 

Principle cited as legal basis for impugned legislation. 
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Given that only one of the provisions was justiciable, 

the Court felt it had little choice but to strike down the 

statute (see Madras v. Dorairajan, 1951). This action has 

served as an important precedent, although the Court has 

been willing to consider Directive Principles when seeking 

to define what constitutes a"reasonable restriction". 

By giving priority to court-enforced "rights" over legis

lative enactments fulfilling goals committed to the broad 

public good, the Court has implicitly placed itself in a 

position of superiority. 

While the seeds of the Supreme Court's powerful 

role lay embedded in the constitutional language just 

described, it is important to emphasize that this role did 

not obtain full growth until the mid-1960s. In areas not 

affecting its institutional prerogatives, the Court has 

remained relatively quiescent from the beginning. Nowhere 

is this more obvious than in questions concerning personal 

liberty and public order. 

Meeting at a time of Muslim-Hindu riots and unrest 

borne out of vast migrations following Partition, the 

Assembly armed the President (always acting with the "advice" 

of the Prime Minister) with vast powers to set aside court 

jurisdiction in times of emergency. Full suspension of 

Fundamental Rights provisions and denial of court remedies 

was provided for. Preventive detention laws enabling denial 
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of habeas corpus were allowed even without an emergency 

declaration, despite the hatred aroused by such laws under 

the British. While such provisions were bitterly contested 

in the Assembly, they were passed by an overwhelming major

ity when it came to the final vote (Austin, 1966: 106-112). 

Such provisions are by no means rare among countries 

sharing a common law background (see Das Gupta, 1978). The 

English precedents upon which the Supreme Court would draw 

contain several instances of courts refusing to halt 

executive denials of habeas corpus in times of martial law 

or special emergency (Dhavan, 1976: 218). Given such 

limitations upon its role within the traditions upon which 

it could draw, the Court chose not to assert itself when 

its authority was set aside through the use of unambiguous 

language in the Constitution in a time of crisis. Only 

after its authority had been challenged under non-emergency 

conditions did the Court begin to assert a very limited 

power of judicial oversight in cases of preventive detention 

(Dhavan, 1977: 230-231). 

The early subservience of the Court was most 

manifest in such cases. In the first case concerned with 

preventive detention, the Court even managed the startling 

pronouncement that "a court is the least appropriate 

tribunal to investigate the question whether circumstances 

of suspicion exist warranting restraint on a person" 
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(Gopalan v. Madras, 1950). Preventive detention laws, 

provided for under Article 22, were ruled not subject to 

the first clause of Article 13, which states that all laws 

inconsistent with Fundamental Rights provisions are void. 

Preventive detention provisions were called a "complete 

code" unto themsleves, just as Article 19, consisting of 

listed fundamental rights and accompanied by criteria of 

reasonable restriction, was to be considered complete in 

itself and applicable only to laws directly seeking to 

limit speech, property, or other rights. In this manner, 

a clear precedent for considering sections of the Con

stitution separately from one another was intended; such a 

"rule of interpretation" could go far beyond matters of 

preventive detention. Such a procedure might have been 

expected to hinder Court conjecture about an underlying 

constitutional philosophy which reconciled conflicting 

provisions. 

Such an approach is in direct contradiction with the 

logic that would dominate its decisions in the late 1960s 

and 1970s. In fact, the Court went well out of its way 

to reject the judicial prerogatives inherent in American 

"due process" precedents. All "due process" rulings were 

considered inherently dangerous: requiring that "pro

cedure according to law" be interpreted in terms of "natural 

justice" as in American jurisprudence was held to establish 
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an impermissably "vague standard". The words of Chief 

Justice Shah are worth quoting at length: 

". . .the courts are not at liberty to declare an 
Act void because in their opinion it is opposed to 
a spirit supposed to pervade the constitution but not 
expressed in words. Where the fundamental law has 
not limited, either in terms or by necessary 
implication, the general powers conferred upon the 
legislature we cannot declare a limitation under 
the notation of having discovered something. . .which 
is not mentioned in the instrument. It is difficult 
upon any general principles to limit the omnipotence 
of the sovereign legislative power by judicial inter
position, except so far as the express words of a 
written constitution give that authority. . .Any 
assumption of authority beyond this would be to place 
in the hands of the judiciary powers too great and 
too indefinite either for its own security or the 
protection of private rights." (Goplan v. Madras, 1950) 

In direct contrast to this pronouncement, the Court 

would later state that the "rule of law" can be maintained 

only by careful consideration of the "basic structure" of 

the Constitution and the "implied limitations" within it. 

The emphasis on a "sovereign" and "omnipotent" legislature 

is particularly striking. In Golak Nath the Court would 

assert that fundamental rights are "transcendental" and 

beyond the reach of even constitutional amendments passed 

by Parliament. 

The Court's initial view of its role can therefore 

be said to be extremely modest. While clear "loopholes" 

existed in the Constitution which could be used to insert 

its authority, the Court was not particularly inclined to 

use them. This attitude would be radically reversed as 
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the Court confronted changes in its wider political 

environment which seem to challenge its institutional 

integrity. 

The growth of judicial assertiveness is most dramatic 

and obvious in cases linked to the "right to property" and 

affirmative discrimination. Each of these show, in striking

ly different ways, how the Court came to adopt a more 

active role as opportunities were made available to it 

through changes in the polity. The relation between these 

wider changes and particular Court decisions are examined 

in Parts Two and Three. Here it is necessarv to provide a 

loose chronology to enable the reader to navigate the shoals 

below. 

The political history of Independent India may be 

roughly divided into five periods. The first lasts from 

1950 to 1964, the period from the promulgation of the 

Constitution to Nehru's death. (I have left out the period 

from 1947 to 1950, since the Supreme Court did not exist 

in its current Constitutional form at that time.) During 

this period, the Congress High Command dominated Parliament 

and the State Assemblies. Consensus-building mechanisms 

within the Congress party effectively moderated incipient 

fractionalism, providing a basis for effective governance 

and national integration. The Supreme Court remained well 

within this consensus, readily subordinating itself to 
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constitutional amendments which had the effect of reversing 

its decisions on property matters. The new Constitution 

distinctly provided for non-judicial mechanisms to set 

standards over questions of affirmative discrimination for 

Untouchables. Accordingly, the Court left it to elected 

political leaders to establish basic policy in this area, 

as well as in agrarian reform, the area most directly 

affected by "right to property" provisions in the Con

stitution . 

The second period lasted from 1964 to 1970. Nehru's 

death in 1964 greatly weakened the national leadership; 

indeed, Prime Ministers Shastri and Ghandi were chosen 

largely through the auspices of key state Chief Ministers. 

With a decline in Congress' electoral fortunes, factionalism 

increased within the party, leading ultimately to a split 

into two parties. Unstable anti-Congress coalitions were 

elected in key States, alongside a wave of violence some

times condoned by members of these coalitions. It was 

this period that saw the growth of judicial militancy, in 

the f^olak Nath claims against constitutional amendments 

passed by legislators obsessed by the "momentary whims" of 

political expediency. For the first time, the Court sought 

to protect the Constitution against what it clearly per

ceived as a breakdown in the "rule of law". With con

stitutional protections reverting in practical terms to 
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propertied classes, the Court was duly branded "anti-

socialist". Suprisingly, however, this period also saw the 

gradual extension of Court standards over affirmative 

discrimination programs occur with little fanfare. Indeed, 

the Court was largely praised for its efforts, in direct 

contrast to its rulings on property. (The reasons for this 

are discussed in detail in Chapters 9 and 10.) 

The third period, from 1971 to 1976, corresponds to 

Indira Gandhi's gradual establishment of dominance over the 

political system. The 1971 Parliamentary elections re

established the control of her wing of the Congress party, 

enabling constitutional amendments which directly emasculated 

Court control over legislation. The Court's response was a 

partial backdown on the "right to property", alongside a 

dramatic restatement of its right to oversee the "basic 

structure" of the Constitution against amendments to it. 

This assertion has never been renounced, although it must 

be said that the Court has deliberately avoided a direct 

test over the matter. It is in areas of affirmative dis

crimination that Court control has achieved practical ful

fillment. In 1976, the Court adopted a "pro-Socialist" 

perspective concerning special treatment for Untouchables, 

which stands in dramatic contrast to its "anti-Socialist" 

defense of property earlier. Thus, while its concern for 

property rights contained the basis for its first assertions 
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of judicial militancy, its rulings on affirmative discrimi

nation have led to a claim for judicial intervention on 

behalf of the disadvantaged which would greatly expand its 

powers. 

The fourth and fifth periods fall outside the basic 

framework of this study. However, they may be briefly 

sketched to provide long-term perspective. The fifth period 

covers the more dramatic phase of the "Emergency" period 

under Indira Gandhi, lasting through 1976 to March 1977. 

During this period, the Supreme Court was effectively 

eclipsed by martial law conditions. The 42nd Amendment was 

passed at this time, removing the "right to property" 

altogether and directly limiting the Court's interpretation 

of Fundamental Rights provisions over Directive Principles, 

which were now held to be supreme over the former. This 

amendment was partially revised under the Janata regime, 

and has yet to receive practical testing before the Court. 

The sixth period dates from the Janata victory of 

March 1977 to the present. The Janata phase as well as 

Indira Gandhi's second regime now in progress have both 

been characterized by a breakdown in consensus similar to 

the period between 1964 and 1970. While this may change, 

the Supreme Court's dramatic assertion of judicial review 

over constitutional amendments remains unchallenged. 
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Moreover, the assumption that the Court should and will 

continue to dominate questions of affirmative discrimination 

remains unquestioned. 

It is clear that the Supreme Court has evolved into 

a strongly assertive institution. We can now approach 

this change in more detail. 



PART TWO 

THE SUPREME COURT AND THE RIGHT TO PROPERTY 

CHAPTER 4 

THE DEBATE OVER PROPERTY: 1950-1967 

The "Right to Property" in Modern India 

In India, "property" means "land". Constitutional 

guarantees of the "right to Property" inevitably complicated 

the Congress Party's commitments to massive land reforms. 

Property rights as guaranteed through procedural legal 

protections in courts of law were to co-exist with legislated 

redefinition of customary control over the land. Such an 

approach was from the beginning- anomalous. Land reforms in 

other peasant societies have invariably provoked profound 

landlord resistance which could only be overcome by 

revolution or an occupying army. This outcome clearly con

flicts with an elite consensus based on the "rule of law" 

as enforced by an independent court system unbeholden to 

the "political branches". 

In this chapter, three propositions are put forward. 

First, it is suggested that the basis of conflict between 

the Supreme Court and Parliament over property rights lay in 
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the Court's independent adjudication of such rights rather 

than in differences over the nature of such rights in them

selves. Second, Parliamentary attempts to reduce the Court's 

independent role in property matters provoked Court con

cern over its very survival as an institution. Third, it 

was fundamentally out of this concern that the Court's 

surprising and aggressive ideological thrust developed after 

1967. 

Complaints about Supreme Court decisions over 

property have avoided direct criticism of the Court's 

independent status; instead, it is alleged that the Court 

has been misused or misled. In her attacks on key "property" 

decisions in the 1971 Parliamentary elections, Prime 

Minister Gandhi remained strictly respectful of the courts' 

independent role, while concentrating on privileged groups 

she claimed were destroying judicial neutrality (Masani, 

1976: 221). Subsequent attempts to change the composition 

of the Supreme Court were defended in the Lok Sabha as a 

legitimate executive concern with judicial "philosophy" 

which in no sense sought to pre-empt independent Court dis

position of individual cases (Times of India, 5/3/73:1). 

Academic commentary has concentrated on inadequate or 

questionable judicial reasoning. Upendra Baxi suggests 

that, while Supreme Court judges showed "a Marshallian 

awareness" that "it was a constitution that they were 
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expounding, they showed little or no awareness that 

simultaneously it was the right to property in a mid-20th 

Century subsistence economy, that they were also 

expounding. . (Baxi, 1967:382). In a similar vein, 

Frankel accuses the Court of propounding "an absolute right 
s 

to property" which powerfully undermined effective land 

reforms; by implication, she assumes a less dogmatic 

attitude might have sustained such reforms (Frankel, 1979: 

440-442). 

Such criticisms are inadequate because (1) they 

assume the Court has acted well outside of an established 

elite consensus over the "right to property" and (2) they 

fail to question whether the independent adjudication of 

property rights raises inherent difficulties for land reform 

quite aside from the attitudes of individual judges. 

State legislatures, the bureaucracy, and the 

national Parliament have all shown evidence of uncertain 

and contradictory intentions. Land reform legislation is 

the basic responsibility of state legislatures dominated 

by landed rural elites; correspondingly, laws imposing land 

ceilings and redistribution to the landless have been 

filled with deliberate loopholes and ambiguities giving 

rise to prolonged litigation (Frankel, 1979: 191). 

Resultant inequities must be linked to legislative intent. 

Nor has the national Parliament been entirely of one mind. 
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Its handling of the Seventeenth Amendment, considered below, 

shows favoritism towards large and middle-level landowners. 

Further, its exemption of "estates" of "intermediaries" 

from property protections was left deliberately vague so as 

not to offend landowner backing of the Congress party 

(see Merillat, 1970: 134; this is discussed in detail below). 

Finally, lower levels of the bureaucracy have also com

promised land reforms. Ladejinsky's study of land tenures 

in selected districts throughout India emphasizes that 

"many a good piece of agrarian reform legislation has 

arrived still-born" because of heavy representation of land

lord interests among district-level officials (Ladejinsky, 

1964: 20). In short, it is obvious that stalled land 

reforms are the result of inadequate commitment within all 

major political institutions; while the courts have con

tributed to the stalling process, they are not unique. 

Quite aside from judicial involvement in an un

certain elite consensus over the meaning and purpose of land 

reforms, separate and independent adjudication of property 

rights poses unique problems. Under common law traditions, 

judges cannot ignore inherited legal rules based on 

precedents from analogous comparable cases: when not given 

specific and unambiguous guidance in statutory language, 

they must refer to precedent or be accused of acting ex 

nihilo, thereby opening themselves to the charge of making 



policy as opposed to the traditional induction to "declare 

the law". (This can be compared with the Romano-Germanic 

and Socialist legal traditions where judges need not refer 

to precedent to exercise their own best judgment, precisely 

because they are not independent of executive authority. 

See David and Brierley, 1978: 124). Reference to "precedent" 

guarantees judicial dependence upon an independently 

derived cache of legal concepts and rules which may or may 

not accord with actual legislative intent. As Cardozo 

noted (1921: 54-55), property decisions must "embody the 

thought. . .of the past" as the courts have gradually 

developed it: they must not "logically deduce" from some 

"abstract idea of ownership". This requires some emphasis 

over a long period of time upon narrowly construed rulings 

which can gradually adapt precedent to evolving social 

circumstances. In Chief Justice Hidayatullah's words (1965: 

67-68) judges require time and freedom to utilize legal 

doctrines in a manner which will "unfold hidden meanings in 

relation to society. They interpret. . .for the future, 

not only for one occasion, but for other similar occasions." 

It is not clear now massive land redistribution on the scale 

originally envisaged by Nehru and his supporters is com

patible with this necessarily slow and meticulous process. 

In summary, common law traditions as applied 

through a self-consciously independent judiciary create 



unique problems for land reform, irrespective of the social 

concerns or political philosophy of individual judges. 

This situation is accentuated when land reform legislation 

is itself ambiguous in intent as well as language. A 

chronological description of debate over property rights in 

India enables appreciation of these factors in greater 

detail. 

Initial Supreme Court Rulings on Property 

It is of central importance that the Constituent 

Assembly was quite divided over what the constitutional 

status of property should be. Not wishing to protect the 

bloated privileges of "zamindars", neither did it wish to 

deny property rights to the idealized hard-working "ryat". 

In Congress myth, the zamindar was considered a kind of 

raja exercising sovereign authority over tenants. Original 

ly a tax gatherer for the Moghuls, his power and position 

had been enhanced by ill-considered British attempts to 

remake him into an English landlord; instead, he had come 

to adopt an "intermediary" position between the state and 

the actual cultivator or "ryat". Congress leaders desired 

abolition of all authority "intermediate" between the 

emerging nation and the newly independent state. However; 

this desire did not reckon with the bewildering patchwork 

of landlord-tenant relationships built upon unofficial but 
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resemble zamindari ties without officially being recognized 

as such. Nor did it account for the nominally unprivileged 

but nevertheless despotic power of medium-sized and large 

landlords who in the face of proposed land reforms promptly 

identified themselves as hard-working, honest "ryats" 

(Frankel, 1978: 98). Particularly in Bengal, centuries of 

sub-infeudation made it difficult to distinguish actual 

zamindars from mere rent-receivers; indeed, many cultivators 

combined direct supervision of peons on their often tiny 

"estates" with rent receipts based on ancient zamindari 

rights (Cohn, 1969: 90). The problem of reconciling the 

drive for land reform with a judicially-protected set of 

"property" rights in this situation was not easily resolved. 

The Constituent Assembly finally settled upon an 

ambiguous compromise. In Article 31 of the new Constitution, 

it was provided that "no person shall be deprived of his 

property save by authority of law". Further, the second 

clause stated that no property shall be "taken possession 

of or acquired for public pruposes" unless the law pro

vided for compensation either fixing "the amount" or 

specifying "the principles on which, and the manner in 

which, the compensation is to be determined and given" 

(Merillat, 1970:130). This left open the question whether 

a person "deprived" of property for purposes of 
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redistribution among former tenants deserved compensation, 

given that the latter was required where property was "taken 

possession of" for "public purposes". Under existing 

common law, there was no precedent for property redistribu

tion into private hands; while it could be said that this 

served a larger "public purpose" as defined by tenets of 

social justice and national interest, the fact remained that 

the property itself would be retranslated into private use 

and not direct public benefit. Morally and politically, 

the question of compensation would turn on whose property 

was taken; the zamindari's "right" to his property would 

hold much less weight than that of the non-zamindari land

owner. Legally, however, there could be no basis for such 

a distinction: whether compensation should be offered and, 

if so, how much, would be left to the future. 

In short, the "compormise" contained in Article 31 

solved nothing. The three figures in the Constituent 

Assembly responsible for the Article disagreed upon its 

meaning. Nehru told the Assembly that the Article left all 

matters of expropriation and compensation in the hands of 

Parliament. The judiciary would exercise judicial review 

only where an outright ".fraud" existed: it could not 

become a "Third House". Ayyar suggested the judiciary 

could check Parliament where the latter utilized a 
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"colourable device"; while left undefined, this term 

apparently referred to misuse of a constitutional grant of 

legislative authority to exercise powers not explicitly given 

or implied. Munshi disagreed with the relatively restricted 

notion of judicial power implied in this formulation. As 

the acknowledged representative of the leading conservative 

faction, he argued that the Article necessarily implied court 

oversight over compensation matters to determine if an 

"equivalent recompense" or "fair equivalent" were offered 

landlords (Merillat, 1970: 63-67). 

Notwithstanding such ambivalence, High Court 

invalidation of Bihar and West Bengal land reform statutes 

in 1951 resulted in much vitriolic rhetoric directed 

against the judiciary. Nehru termed these actions "danger

ous" and "completely opposed to the whole structure and 

method of the Constitution" (Merillat, 1970: 131). The 

reaction of Parliament was swift: The First Amendment, 

passed within weeks of the High Court decisions, specific

ally exempted the "estates" of "intermediaries" from the 

protection offered by Article 19 (the list of fundamental 

rights), Article 14 (the general equality article), and 

Article 31 (the compensation provisions). (Article 14 is 

provided in Appendix Two; Article 31, as it was before 

the Fourth Amendment, is provided in Appendix C.) "Estate" 
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was defined in broad terms, as having "the same meaning as 

that expression or its local equivalent has in the existing 

law relating to land tenures in that area" (Merillat, 1970: 

132). This left open the question whether all "inter

mediary" landholdings could indeed be called "estates". The 

term "intermediary" was given no specific definition, 

although a number of locally applicable terms were mentioned 

as falling within its meaning. The courts were therefore 

given guidance, but left with a good deal of discretion. 

Subsequent Supreme Court invalidation of two pro

visions of the appealed Bihar statute on grounds other than 

incompatibility with the now exempted constitutional 

protections seemed to many an act of clear defiance. The 

statute was struck down on an obvious technicality, leading 

Justice Das in his dissent to remark that the Court's 

narrow approach defeated the "particular and immediate 

purposes of the recent amendments" (Quoted inMerillat, 

1970: 132). Yet in two companion cases decided the same 

day, the Court unanimously upheld Acts abolishing Zamindari 

interests. Differences in the facts of the three cases 

suggest the Court was primarily concerned with fictitious 

devices for determining compensation; no attempt was made 

to strike down statutes providing amounts greatly below 

market value, so long as the amounts actually provided 

were linked to visible criteria (M.erillat, 1970: 132). 



At this stage, the conclusion seems irresistible that 

legislative attempts to ignore rules of the game were of 

greater concern than the intended purpose of land reform: 

the Court was informing Parliament it had a right to inter

vene if basic proprieties were too hastily set aside. 

The First Amendment's attachment of a new "Schedule 

Nine" to the Constitution may have enhanced the Court's 

determination to assert its prerogatives. Under the 

Amendment, the Schedule contains statutes which shall not 

"be deemed to be void, or ever to have been void" on the 

ground of inconsistency with fundamental rights provisions 

(Merillat, 1970: 134). Included were the statutes just 

discussed, as well as a variety of other state laws purport

ing to do away with zamindars. In short, Parliament sought 

to get around future Court interpretations by simply list

ing statutes the Court could not invalidate. If this 

approach had been adopted for laws not dealing with land 

reform, the Constitution might have ceased to exist as a 

superior law; there would have been a distinction only 

between laws requiring a two-thirds vote to add them to 

Schedule Nine and those requiring a simple majority vote. 

More importantly, with no opportunity to compare the 

Constitution with protected statutes, the Court's power 

of judicial review would have ceased to exist. 
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Schedule Nine is universally condemned by Justices. 

Chief Justice Gajendragadkar (1972: 34) worried about the 

"casualness" of this approach and testified to the "negative" 

impact it had on Justices during his long tenure on the 

Court. Subba Rao claimed the Schedule substituted the 

Parliament's "amending power" for the "judicial power", 

thereby removing a check designed by the constitutional 

framers "to prevent autocracy raising its ugly head in our 

country" (Subba Rao, 1970: 23). The reaction of Hidayatullah 

in the Golak Nath decision is undoubtedly typical: "the 

intent is to silence the Courts and not amend the Constitu

tion. . .Ours is the only Constitution in the world which 

carries a long list of ordinary laws which it protects 

against itself" (Golak Nath v. Punjab, 1967: 1717). Despite 

judicial resentment, the Schedule was never declared un

constitutional. Nevertheless, it was to remain a festering 

sore as more land reform laws were added to it in subsequent 

years. 

Barred from considering statutes designed to remove 

"intermediaries", the Court attempted to develop a coherent 

interpretation of constitutional clauses for statutes not 

so affected. (The discussion in this paragraph follows 

Merillat, 1970: 136-146; and Seervai, 1975: 648-655). 

Using precedents from American constitutional law for 

"guidance", the Court decided, first, that Article 19(1), 
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giving citizens the right "to acquire, hold, and dispose 

of property", protects property and business against 

"unreasonable" restrictions. This formulation clearly 

opposed any notion that the Article referred to a mere 

abstract right to buy and sell property. Secondly, the 

Court noted that restrictions so substantial as to amount 

to "deprivation" (adopting the word used in the first clause 

of Article 31) were protected by the second clause of 

Article 31, which requires in cases of state "acquisition" 

of property that there be a legislative enactment, a public 

purpose to justify the enactment, and payment of compensa

tion. Third, "deprivation" could occur without the state 

directly "acquiring" or "taking possession of" property 

(the words used in the second clause of Article 31). By 

noting that "deprivation" with its implied protections could 

occur where the state did not take possession of property, 

the Court hoped to protect non-intermediaries from a loss 

of compensation should their lands be taken for redistribu

tion. 

Following this logic, the Court arrived at property 

protections that are taken for granted in non-peasant 

Western settings. However, in India, such protections 

guaranteed prolonged litigation by wealthy non-zamindari 

landlords and the indefinite postponement of land reforms. 

To this, the Court added the politically volatile idea 
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that where compensation was required, it must be a "just 

equivalent". Following the conservative bloc of the 

Constituent Assembly and common law tradition, Chief Justice 

Sastri noted with respect to Article 31 that, while the 

legislature was given power to determine principles 

governing computation of compensation, "such principles must 

ensure that what is determined as payable must be compensa

tion". By this, he meant to emphasize that anything other 

than a "just equivalent" was by definition not compensation 

(quoted in Merillat, 1970: 143). 

According to Nehru, the Supreme Court attitude 

proved there was "an inherent contradiction between the 

Fundamental Rights and the Directive Principles of state 

policy"; in his view, the courts were now determined to use 

their constitutional authority to protect individual rights 

to oppose Parliament's constitutional obligation to pursue 

the goals of social justice laid down in the founding 

document. He felt only Parliament could resolve the con

troversy by forcing the courts to back down. (Merillat, 

1970: 101). The result was the Fourth Amendment which 

provided that (1) no law passed under Article 31 shall be 

"called into question in any court on the ground that the 

compensation provided by the law is not adequate" and (2)' 

"deprivation" of property was not protected by the second 

clause of Article 31. In its Statement of Objects and 
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Reasons, the government defended the new amendment by point

ing out that while "abolution of zamindaries and the num r-

ous intermediaries between the state and the tiller of the 

soil has been achieved for the most part, our next objectives 

in land reform are the fixing of limits. . .of agricultural 

land. . .held by any person, the disposal of any land held 

in excess of the prescribed maximum and the further modifi

cation of the rights of landowners and tenants. . (quoted 

from Merillat, 1970: 179). The implications were obvious: 

the Court having first been told via the First Amendment it 

could not interfere with the abolition of intermediaries 

was now being told that its infant groupings toward an 

adequate doctrine of property and compensation would not 

apply elsewhere either. To add insult to injury, more laws 

were added to Schedule Nine. 

The official rationale behind the Fourth Amendment 

was at best disingenuous. There is little evidence that 

legislators were ready to move against large propertied 

holdings; while the courts were now removed from the picture, 

other means were still available to protect landowners and 

frustrate redistribution efforts. Frankel notes that while 

land reform laws had "abolished the zamindari system" 

they had "stopped well short of expropriating the 

zamindars. . .zamindars were permitted to keep land in 

their direct occupation for personal cultivation, and in 



75 

most cases no ceiling was placed. . (Frankel, 1979:191). 

This had the effect of transforming zamindari-tenant re

lationships into landlord-tenant ties; noneconomic privileges 

were abolished, but private property held its own. Land held 

for "personal cultivation", as allowed under the law, came 

to mean nominal supervision of laborers and tenants by the 

numerous members of the same zamindari family, who now hold 

lands "separately" while combining actual operations under 

the head of household. 

Nor did the Congress party or its leaders, prove 

willing to move against non-zamindari landholdings. The 

long-term results of the Fourth Amendment belie the promises 

contained in the Statement of Objects and Reasons. For 

a decade the Supreme Court chose not to apply compensation 

provisions to statutes affecting "agrarian policy"; it 

deliberately gave up the attempt to develop reasoned pre

cedents toward property affecting agricultural land, the 

most important resource available to 807o of the population. 

However, Contress leaders chose not to act. A coherent 

land ceiling policy was not agreed upon in the Congress 

"High Command" until 1961, while the state legislatures 

showed little willingness to implement the policy after it 

was enunciated. Between 1961 and 1971 the percentage of 

land held by farmers with more than 10 acres remained 

the same (60%) while the percentage held by those with 
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more than 25 acres increased by 2% (Frankel, 1979: 191; 

183-184). Many small farmers and tenants were wiped out 

as their land was enclosed by larger proprieters. Census 

returns show between 1961 and 1971 a decline of 97o in 

self-employed cultivators and a 167o increase in wage 

laborers, despite a decline in the rural work force of 4.3%. 

(Bardhan, 1977: A-34). The strategy behind the Green 

Revolution of the late 1960s (continuing to the present 

time) was based on massive subsidized inputs to private 

farms and resolute forgetfulness about land ceilings. 
* 

After several years of inactivity, the Supreme Court 

chose once again to act. With respect to a Kerala statute, 

the Court bowed to the Fourth Amendment by recognizing 

that "adequacy" of compensation could not be a test. 

Nevertheless, it noted that land interests affected by the 

statute were not "estates" as defined by the First Amend

ment, hence were protected by non-compensation provisions. 

Article 14 (dealing with equality) was used to strike down 

the statute on three grounds. First, exemption from land 

ceilings of tea, rubber, and coffee plantations, while 

areca and pepper plantations were subject to them, was 

based on no "intelligible differentia" related to the 

stated purposes of the law. Second, the statutory defini

tion of "family" which could hold land up to a certain 

ceiling bore little relation to local custom. Third, 



77 

provision of a diminishing rate of compensation as amounts 

of land to be taken away increased provided unjustifiable 

discrimination between persons (Merillat, 1970: 168-188; 

the following paragraph also relies on Merillat). 

This decision showed undeniable favoritism to 

propertied interests. The pretense of no "intelligible 

differentia" ignored a government study of land reform needs 

in Kerala which squarely backed up the distinction made 

between types of plantations. It is also evident that 

denial of "equal treatment" to large landowners by not 

giving them proportionately larger payments than small land

owners was based on a sound political judgment concerning 

the ability to sacrifice for the common good. 

However, despite the direct threat to its stated 

intent, the Congress leadership found it difficult to 

respond to the challenge posed to it by the Court. Noting 

that it would not be possible to fulfill promises to tenants 

and small farmers without also moving against the larger 

"ryats", Nehru and his supporters sought to expand the 

meaning of the term "estate" as defined in the First 

Amendment and proposed that 124 state enactments be placed 

under Schedule Nine. Concerned with protecting the middle-

level proprieter, however, Parliament balked: six months 

of haggling in committee resulted in a proposed amendment 

that reduced the number of new laws placed on the Schedule 



78 

to 44. More importantly, the new Amendment now stated 

unequivocally that land taken from those currently (1964) 

within land ceilings be compensated at "full market value" 

(Merillat, 1970: 188). This implicitly guaranteed that 

compensation would be paid at the rate the Court originally 

suggested. While the Court was barred from rejecting the 

new laws placed on the Schedule, these were filled (as has 

been indicated) with numerous loopholes: landlords remained 

well cared for. 

The new (Seventeenth) Amendment did not seek to 

redefine the constitutional intent with respect to property; 

like the previous amendments, it sought only to reject the 

Supreme Court's right to apply the Constitution to specific 

statutes. Parliament was informing the Court in clear 

language that the constitutional basis of political power 

would be determined by Parliament; given that ruling elites 

showed little inclination to implement land reforms in any 

case, it began to appear as if the judiciary itself was the 

real target of the latest amendment. Subba Rao's remarks 

are indicative of the growing frustration on the Court: 

Parliamentary use of constitutional amendments undermined 

the "organic growth of constitutional law. . .a written 

constitution is mainly aimed against. . .hasty action by 

the men in power. . ." (i.e., not against the courts). If 

Parliament thought "that a decision of the Supreme Court 
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was wrong. . .propriety and institutional comity" demand 

that "it would be better left to the Court to be corrected 

subsequently . . .A constitution is a stabilizing force" 

and a "reverential" attachment to it in the public mind is 

an "absolute imperative". It should not be amended "just 

like any Act", thereby losing its "sanctity" (Subba Rao, 

1970: 15-29). 

Signs of Court revolt were beginning to be evident 

in 1965. Decisions written by now Chief Justice Subba Rao 

threw the whole question of compensation in the limelight 

again. In a Marshallian tour de force, Subba Rao stated 

the following (see Merillat, 1970: 196-215): 

(1) Despite the Fourth Amendment's requirement that 

the courts not review the "adequacy" of compensa

tion, compensation must still be given, and this 

by definition must be a "just equivalent". 

Clearly ignoring the political intent behind the 

Amendment, Subba Rao used a narrow rule of con

struction to arrive at this result: he noted that 

if a statute (in this case an amendment) re-enacts 

a word receiving prior court interpretation (in 

this case "compensation") the legislature must be 

deemed to accept the court understanding of the 

term. 
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2. Unless the principles established by the legislature 

to determine compensation are "relevant" to such 

determination, they are "illusory", which is to say 

that in providing compensation ("just equivalent"), 

principles used must be appropriate to the type of 

property involved. If "irrelevant" principles were 

allowed, it would amount to "colorable legislation" 

whereby the legislature transgresses constitutional 

limits on itself "in a covert or indirect manner". 

Despite the sharp reversal of doctrine, Subba Rao 

did not convene a full Constitution Bench to consider the 

issues involved, nor did he apply his new approach to the 

case in which it was first pronounced. A la Marbury v. 

Madison, a deliberate self-conscious attempt was made to 

create a power of judicial review in a new area by pro

claiming the new extent of interpretation the Court now 

considered it had, while proceeding to act on entirely 

different grounds, thus directing attention from what had 

been accomplished. In the following year, a two-judge 

Bench on which the Chief Justice sat proceeded to utilize 

the new compensation principles by arguing in an attempted 

state take-over of an industrial undertaking that compensa

tion provided was not a just equivalent and hence evidence 

of a "colorable" exercise of power. The die was cast. 
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From this point, the Court would use this case as precedent 

for defining compensation. 

Meanwhile, the Court was laying the basis for an 

attack on the amendment process itself. 



CHAPTER 5 

GOLAK NATH v. PUNJAB: 
THE COURT AS IDEOLOGICAL AGGRESSOR 

By 1967, the political environment in India had 

changed radically. With Nehru gone, the Congress party 

appeared ready to dissolve into competing factions. Oppo

sition political parties were making.serious inroads into 

a political system hitherto dominated by the Congress' 

consensus building mechanisms. Political loyalties became 

less predictable with the decline in Congress electoral 

ability; massive defections by state legislators from their 

elected party label occurred as political leaders sought to 

establish new coalitions cemented by reapportioned cabinet 

posts and other favors. The result was increasingly un

stable, short-leved state governments. Paradoxically, 

national leadership became more subject to the wishes of the 

rising state politicians; this was especially evident when 

Prime Minister Indira Gandhi was selected for her post by 

an informal negotiation involving powerful Chief Ministers 

in key states (Kothari, 1970: 184-188). With the partial 

collapse of political consensus, agitational politics in

creased, leading to violent confrontations with authority. 

82 
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Underground revolutionary movements began to find support 

among some members of the younger intelligentsia, while 

communist leaders promising radical change were elected 

to power in Kerala and Bengal. 

With these changes, the "rule of law" was directly 

threatened. State governments began to arrest political 

opponents under beefed-up preventive detention laws pre

venting court scrutiny, while rule by executive ordinances 

became the norm in states where legislatures proved 

incapable of governing (Frankel, 1978: 368). The exclusion 

of courts from jurisdiction over police powers became 

commonplace, heralding the decline of legal limitations 

upon figures in authority. Hart describes a fundamental 

breakdown in constitutional order as extraconstitutional 

tactics by public officials and the political opposition 

became taken for granted (Hart, 1980: 442). Some members 

of Parliament compared India to pre-Hitler Germany with its 

growing contempt for established procedures and political 

and proliferation of groups bent on destroying the bases 

of constitutional authority (Lok Sabha Debates, 11/29/68: 

294-300). 

It is probable that many members of India's middle 

classes preferred almost anything that would increase the 

forces of order over those of anarchy: little dissent 

was offered to the increased use of preventive detention 
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or demonstrations (See Mehta, 1978: 111-113). It was 

evident that such repression affected only isolated groups 

or regions in any case. However, it was becoming clear to 

a sizable portion of the educated elite that a lawless 

government could also become dangerous to those not 

challenging existing authority. As a direct consequence, 

the independent judiciary was increasingly hearalded as 

the ultimate guarantor of liberty in a time of increased 

political uncertainty. Investigatory commissions headed by 

judges noted for their impartiality were appointed to look 

into politically volatile issues ordinary politicians were 

not trusted with. Park notes the "general support given to 

the legal system" by those concerned with growing arbitrar

iness in government; individual judges and some iminent 

lawyers became regularly feted by the English press (Park, 

1979: 87). N. A. Palkhivala, India's version of F. Lee 

Bailey and major counsel before the Supreme Court on 

constitutional cases from 1967 to 1976, received widespread 

press attention. Arguing that "freedom is not more than 

one election away from extinction", he emphasized repeatedly 

that only an educated middle class could insure that 

"temporary majorities" did not overwhelm the "rule of law" 

by riding roughshod over the judiciary (Palkhivala, 1971: 

2). By 1969, the prestige of the Supreme Court had grown 
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opposition candidate for President. 

The Supreme Court no longer was subject to a ruling 

coalition capable of imposing constitutional amendments 

detrimental to the Court's authority. In some ways, it had 

begun to replace Congress as a source of legitimacy: it 

was repeatedly invoked in the Lok Sabha and the press as the 

sole guardian of the Constitution (Lok Sabha Debates, 11/5/68 

356-362; 12/13/68: 256-271; Hindustan Times, 3/11/67: 7). 

It was in this atmosphere that the strongly assertive Golak 

Nath decision was handed down. For the first time, the 

Court dared to challenge the constitutionality of an amend

ment to the Constitution. It was indicative of the changing 

political environment that the decision was announced the 

same week that Congress lost heavily in state and national 

legislative races. Indeed, the electoral outcome made the 

decision somewhat superfluous, since Congress no longer 

had the ability to pass constitutional amendments through 

its two-thirds majority in Parliament. 

Constitutional amendments are regulated by Article 

368 of the Indian Constitution. Amendments of three kinds 

of articles are provided for: (1) unimportant provisions, 

which Parliament can ament by a simple majority; (2) 

"entrenched" provisions requiring two-thirds Parliamentary 
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and (3) provisions between these extremes requiring two-

thirds Parliamentary approval but no state ratification. 

Most provisions fall under the third category, including 

the section on Fundamental Rights (Part Three). The argu

ment before the Court in the Colak Nath decision concerned 

the applicability of Article 13 to amendments of Fundamental 

Rights. The first clause of Article 13 specifically voids 

any "law" which is "inconsistent with, or takes away" such 

rights. Technically, the Court was required to reconcile 

this requirement with the amending power by determining 

whether the term "law" encompassed the concept of "amend

ment". 

As early as 1951 the Supreme Court had unanimously 

refused to allow Article 13 to be controlling on the power 

of amendment (Shankari Prasad v. India, 1951). Despite 

fears that this gave a Congress-dominated Parliament the 

opportunity to abridge fundamental rights at will, the 

ruling remained settled until 1965. In that year writ 

petitions were filed questioning the validity of the 

Seventeenth Amendment, claiming that laws placed on the 

Ninth Schedule were invalid because the Schedule limited 

powers conferred on the High Courts, an occurrence re

quiring state ratification in addition to the normal two-

thirds vote used for the Schedule (Sajjan Singh v. 
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Rajasthan, 1965). While this contention was readily dis

missed, the apparently settled issue of the scope of the 

amending power relative to Article 13 was raised in two 

dissenting opinions. Turning away from the immediate legal 

questions, Justice Hidayatullah worried openly at some 

length about Parliamentary capacity to undermine constitution

al intent. Relying on what he termed "historical sentiment", 

he suggested that it could not have been intended that 

Fundamental Rights be amended or taken away. Arguing on 

somewhat different grounds, Justice Mudholkar pointed out 

that every constitution has fundamental features that cannot 

be changed; if all parts could be changed at will, there 

would be no point in having a constitution. 

These murmurs of dissent suggested a radical depart

ure in Supreme Court attitudes might be in the offing. 

Hidayatullah was destined by the rule of seniority to become 

Chief Justice, with all that implied for Court procedure and 

assignment of cases. His willingness to speak of "historical 

sentiment" deliberately broke the Court's own rule against 

the consideration of motivations or intent behind specific 

constitutional provisions; presumably, he was not ready to 

break precedent to establish Court authority. Mudholkar's 

argument also signalled a new departure: while many con

stitutions outside of India did indeed have "unchangeable" 
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had dared challenge amendments on these gounds. Further, 

although he had not played a role in this case, Subba Rao's 

recent compensation decision (c nsidered above) indicated 

willingness to break from established assumptions. Subba 

Rao was also destined for the Chief Justice's slot, and had 

expressed unhappiness with the Parliament's cavalier 

attitude towards the amending process. 

Upon his elevation to the office of Chief Justice, 

Subba Rao called a full Constitutional Bench to decide the 

validity of the Seventeenth Amendment and the question of 

Article 13's relation to the amending power. The vehicle 

for consideration of this question was a writ petition from 

the state of Punjab by the son, daughter, and three grand

daughters of the long-deceased Henry Golak Nath. They 

sought to challenge a law placed on Schedule Nine which 

declared as surplus certain inherited lands then in their 

possession which had exceeded the land ceiling applicable 

at the time of the elder Golak Nath's death. Twenty-seven 

interveners brought arguments before the Court, including 

the Attorney General and Advocate Generals of ten states 

seeking to defend laws placed on the Schedule (Golak Nath 

v. Punjab, 1967: 1651). 
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The decision was announced with great publicity. 

Consisting of over 275 pages, it took a full day to read it 

out to a packed courtroom (see Hindustan Times, 2/28/67: 1). 

On a six-to-five vote, the Court announced that ammend-

ments cannot restrict Fundamental Rights, except insofar 

as "reasonable restrictions" were already allowed for in 

Article 19. The Court noted that it would decide what was 

reasonable under these criteria. If amendments affected 

Part Three, they must "effect an improvement" or "preserve" 

in a more efficacious way the rights contained in it. The 

argument that a constitutional amendment is an exercise of 

sovereign power was rejected. Speaking for the majority, 

Subba Rao stated "no authority created under the Constitution 

is supreme" and that interpretation of the Constitution is 

the Court's business: "the duty of reconciling fundamental 

rights and the laws of social control" is placed on those 

who can use "objective criteria" to determine "the constitu

tional philosophy of law" (Golak Nath v. Punjab, 1967: 1655). 

Of particular significance is Subba Rao's rejection 

of the American doctrine of the "political question". 

Bickel has noted American Supreme Court use of the doctrine 

to avoid issues intractable to "principled resolution" which 

might through "sheer momentousness. . .unbalance judicial 

judgment" and place the Court in a politically untenable 

position; this is born out of "the self-doubt of an 
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institution which is electorally irresponsible (Bickel, 1962: 

184). Subba Rao explicitly rejected any notion of 

institutional flexibility: "when a matter comes before the 

Court, its jurisdiction does not depend upon the nature of 

the question raised. . .it is not possible to define what 

is a political question and what is not. . ." Further, the 

Court is not "political" when it deals with controversial 

questions; from its objective standpoint, it seeks only to 

insure that the Constitution remains an "organic statute" 

which grows "by its own inherent force". The Court is 

established to divine the true meaning of constitutional pro

visions relevant to society's changing needs, acting as the 

good servant disinterestedly seeking its fulfillment (Bickel, 

1962: 1664, 1666). 

The Court had begun to sound like a reformed 

alcoholic. Repenting its misdeeds, it vowed never again to 

give in to Parliamentary denials of constitutional philo

sophy. It could not, however, undo the errors of the past. 

Adopting the American doctrine of "prospective over

ruling", the Court chose not to make it ruling retroactive. 

Laws already contained in Schedule Nine or protected by 

other provisions of questionable maendments would be con

sidered valid: Golak Nath's progeny could not keep their 

surplus land. To have ruled otherwise would have under

mined the judicial process itself by bringing into question 
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17 years of decisions. The reasoning used to arrive at 

this result was naturally stilted. Subba Rao acknowledged 

that he could not assume that the Court was now simply 

stating what had all along been the true law, as if the 

latter had "a platonic or ideal existence before the act of 

declaration". To do so would mean that past decisions must 

be viewed as if they had never been. But the alternative 

was equally terrible: instead of "declaring" law the Court 

must be "making" it. Acknowledging that this was "tech

nically" what had happened, he proclaimed that he would 

assume that "what the court really does is declare the law", 

while refusing to "give retroactivity to it" (Bickel, 1962: 

1668). In other words, whatever the logical and legal 

difficulties, the Court had found the true faith, repented, 

and resolutely turned to the future. 

Rediscovery of the faith was at bottom based on 

what the dissenting minority termed an "argument of fear", 

aimed at the elected branches. Thus, with a mere two-thirds 

vote Parliament could conceivably destroy "the entire 

super-structure built with precisions and high ideals". 

All "may crumble at one false step". In a concurring 

opinion, Hidayatullah could not accept that fundamental 

rights might be the "playthings of a special majority". 

Noting that the Cabinet in a parliamentary democracy 
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"attains a position of dominance over the legislature", he 

argued the executive was so co-ordinate with the legislature 

as to threaten what "happened in Germany under Hitler". 

Arthcle 13 was written to plug the "loophole" contained in 

the Weimar constitution, and Parliament was not given the 

power to "take away a single Fundamental Right even by a 

unanimous vote in both the Chabmers" (Golak Nath v. Punjab, 

1967: 1669). 

Belief in the priority of Fundamental Rights and 

judicial enforcement of constitutional ideology was com

patible with a wide range of political preferences. Three 

of the six judges in the Golak Nath majority have expressed 

policy preferences outside of the courtroom, despite the 

general tendency of judges to maintain a "nonpolitical" 

public stance on matters not affecting the Court. Subba 

Rao later would argue that the Constitution "as it originally 

stood" did not accept the "doctrine of nationalisation of 

property. On the contrary, it provided for the individual 

ownership thereof". Only "constitutional democracy", with 

its belief in "social control over economic power" as 

opposed to outright expropriation, could be accepted (Subba 

Rao, 1970: 8; see also Subba Rao, n.d.: 45). (It is 

significant, however, that Subba Rao did not express these 

particular opinions in a court decision.) On the other 

hand, Hidayatullah expressed disquiet over the "right to 
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property" in the Golak Nath decision itself. Arguing that 

the Court should never have involved itself in compensation 

questions where they involved needed reforms, he expressed 

himself nevertheless "apprehensive that abrogation of the 

right to property may be practiced against other Fundamental 

Rights. . .small inroads lead to large inroads and become 

habitual. . . " (Golak Nath v. Punjab, 1967: 1715). This 

view had been expressed in public lectures three years prior 

to the Golak Nath decision. Hidayatullah had then noted 

his fear that "small deviations from the prescriptions of 

the Constitution slowly lead to bigger ones", while arguing 

that the Court ought not to slavishly follow Western pre

cedents regarding property, given unique social circumstances 

in India (Hidayatullah, 1965: 61, 71-73). Dhavan suggests 

Hidayatullah is one of many on the Court who have been 

influenced by former Chief Justice Gajendragadkar's tendency 

to consider the Constitution as a social document in need of 

constant re-interpretation in light of changing conditions 

(Dhavan, 1976: 27-29). Gajandragadkar and his followers 

tended to cast their interpretations in "progressive" terms; 

while favorable to a view which would keep the Constitution 

uncompromised, they preferred that it be seen as a document 

compatible with a "socialist" future. However, the opposite 

view was expressed by others in the Golak Nath majority: 

Shelat assumed the constitutional framers intended a more 
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static understanding of the world, desiring a Constitution 

that would stand as "a beacon of permanency in temporary 

and transitional times" (Shelat, 1967: 11). 

Underlying these varying preferences lay a common 

belief that the courts must serve as trustees for the 

helpless masses, acting as repositories of enduring prin

ciples, whether these be interpreted in static or dynamic 

terms. Ultimately, in Justice Shelat's terms, the "rights" 

defined in the courts are the only guarantee of "liberty", 

whether for the poor or the wealthy (Shelat, 1967: 12). 

Hidayatullah's opinion details the machinations of political 

parties, electoral campaigns, and legislatures in order to 

prove that illiterate populations cannot decide in their 

own best interests. For him, law exists primarily to place 

a check on elites. Changes always begin among "the few at 

the top" and "work downward": "Political thinking. . .is 

preceded by changes in the thought of a few". Only the 

courts can insure that the unknowing are not duped. The 

opposite of legal process is revolution, which is always 

formented by elites rather than masses. "Infraction of 

existing legality" means a loss of liberty because elites 

are no longer controlled by formally agreed standards: 

"there is no third alternative". Judges engage in elite 

control through the issuance of orders such as "prerogative 

writs. . .whichprescribe administrative behavior"; indeed 
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they become the true "architects of society" and the "real 

cornerstones of democracy" (Goldak Nath v. Punjab, 19 6 7: 1967; 

Hidayatullah, 1965: 39, 75). Subba Rao is even more 

explicit. Arguing that "freedoms of the people. . .depend 

on a slender thread", he makes it clear that such a thread 

doesn't exist in the elected branches. His attitude towards 

the American practice of allowing personal waiver of rights 

in the courtroom is characteristic and revealing. India 

has many illiterate, backward people "not yet conscious of 

their rights. . .they must be protected against themselves"; 

their rights are too "crystallized" in the Constitution to 

be set aside even by their own free will (Subba Rao, 1970: 

9, 67). In short, underdevelopment establishes greater need 

for court scrutiny of the peoples' best interests, whether 

or not they know what these are. 

These statements reveal a Supreme Court in full 

ideological plumage. The Court squarely bases its defense 

of its institutional role upon the belief that the Indian 

masses are helpless putty in the hands of an irresponsible 

elite, unless reined in by an active and impartial 

judiciary. This attitude bears remarkable resemblance to 

British imperial assumptions about the need for paternal

istic guidance over Indian leaders, while they are gradually 

prepared for self-governance. Hidayatullah's description 

of political parties and electoral behavior is largely 
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predicated on the assumption that Indian citizens must 

gradually adopt the canons of behavior prevalent in the 

Western world. (See particularly Hidayatullah, 1965: 1-12.) 

Surprisingly, the judiciary stands forth as the trustee for 

the masses and the arbiter of standards which will gradually 

enable a more ordered and just future society despite the 

frequently reiterated claim that it has "no will of its 

own" (Hidayatullah, 1965: 67). While the "architects of 

society", judges remain supposedly free of political taint 

and well above the fray of partisan bickering. 

This view would not go without challenge. For the 

next decade, the Court would find itself defending and 

eventually modifying its ruling in Golak Nath. Despite its 

claim to be "nonpolitical", it had added a distinctive and 

unprecedented ideological claim to the Indian political 

system. 



CHAPTER 6 

THE DEBATE OVER THE COURT: 1967-1973 

The ideological assertions of Golak Nath were not a 

temperary aberration: they played a fundamental role in 

Court decisions throughout the succeeding decade. By 1971 

the Court's assertiveness had made it the center of political 

controversy in Indira Gandhi's attempts to establish 

greater control over the political process. In an ironic 

twist of fate, the Court found itself protecting landlords 

and princes in the name of "individual rights" while Prime 

Minister Gandhi championed the "common man" through actions 

that directly threatened court authority and effective legal 

limitations upon state action. Commentators on this phase 

of Indian political history have chosen to emphasize the 

Court's support for reactionary elements and its negative 

impact on needed reforms. (See pp. 61-63 above.) Of 

equal interest is the attempt to bypass and eventually 

muzzle the Court altogether, thereby undermining previously 

accepted constitutional limitations upon the state. This 

attempt owed less to the desire for "reform" than to the 

need to redefine the bases of power under the personal 

authority of the Prime Minister. As events were to prove, 

the elected leadership was no more willing than the 
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judiciary to change the social order; as in the "property" 

decisions prior to GoIAk Nath, the Court was not fundamental

ly divergent from the consensus obtaining among political 

elites. Its contribution to political controversy continued 

to lie in its desire to exercise an independent and non-

subservient role in the political system. The Goalk Nath 

decision represented a new insistence on this role, 

buttressed by an explicit philosophical rationale. 

A post-Golak Nath conference, held by the semi

official Institute of Constitutional and Parliamentary 

Studies in New Delhi, saw many well-known legal scholars, 

judges, and members of Parliament less concerned about the 

Court's hostility to social reform than the wide latitude 

left by Court decisions for prolonged litigation. Several 

speeches and articles reported out of this conference made 

reference to the post-Golak Nath Mangaldas decision which 

appeared to show new Court flexibility over compensation 

matters. With the retirement of Subba Rao, the new Chief 

Justice Hidayatullah reiterated his willingness to abide by 

the Fourth Amendment's rejection of Court inquiry into 

"adequacy". Golak Nath caused concern through its assertion 

of Court authority to exercise independent adjudication in 

matters requiring quick resolution and firm executive 

action. The capacity of the wealthy to hold up needed 

reforms through obstructionist appeals in the courts was 
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widely condemned. (See the papers compiled in The Institute 

of Constitutional and Parliamentary Studies, 1970: a 

summary of basic arguments is provided on pp. 92-94. 

The concerns of the conference seem buttressed by 

the spectacular rise in lawsuits among educated classes 

caused by increased recourse to the courts in times of 

political uncertainty. Hart (1980, 435) notes that by 

1975, 800,000 cases were pending in the courts with respect 

to land ceiling legislation. In Bombay City Civil Court 

alone, 10,000 suits were filed on all subjects annually in 

the late 1960s and early 1970s; half of these could expect a 

waiting period before being heard of six or seven years 

(Advani, 1972). Hardly any of these cases involved con

stitutional issues: rather, they were evidence of the uses 

to which the courts could be put for purposes of social and 

political competition. Courts were increasingly accepted 

as levers for gaining advantage over opponents. Derrett 

even notes a degree of "disgust" among Supreme Court 

Justicces at the demands placed upon them to resolve petty 

issues of procedure and standing in the competition over 

university and civil service appointments and promotions 

(Derrett, 1979: 58). The potential for creating a quagmire 

out of efforts at genuine reform could be found in this 

immense readiness to put the courts to personal advantage. 
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The popularity of the judiciary was evident in the 

political response to the Golak Nath decision. Debate in 

Parliament over the decision revealed considerable support 

for the Supreme Court within the Congress and among oppo

sition parties. The most concrete action taken by anti-

Court politicians was introduction of the Nath Pai amend

ment, which sought to explicitly dissociate Article 13 from 

the amending provision. Initial reaction to the proposal 

was mixed within the Congress, leading to several months of 

study in committees. When the Congress leadership ultimately 

decided to back the amendment, it deliberately downplayed 

its role in the matter; despite opposition taunts, Indira 

Gandhi and her Cabinet refused to consider the proposal as 

a Government Bill (See Lok Sabha Debates, 11/5/68: 356-362; 

12/13/68: 256-271). Attempting to hold together a coalition 

against constant challenges to her leadership, the Prime 

Minister carefully refrained from attacks on the Court. 

Nath Pai's introductory remarks for the amendment 

are representative of much of the criticism directed 

against the Court. Carefully noting his "respect" for the 

judiciary, he nevertheless rejected their "apparent" 

contention that "dumb and illiterate" m.sses know less about 

freedom than "the scholarship of a few individuals and 

scholars" on the Bench. Court distrust of elected branches 

was attacked as a denial of popular sovereignty. Others 
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castigated Indian tendencies to think in "legalistic" terms 

or associated the courts with the "serried ranks of property 

and profit". The Law Minister chose to focus on the 

question of Parliamentary prerogatives without directly 

attacking the courts (Lok Sabha Debates, 11/29/68: 257-271; 

279-280). 

Court supporters constantly reiterated the danger of 

a "Weimar" weakness in the Indian political system which 

could be shored up only by a vigilant Supreme Court. In

stability in State Assemblies, communal violence, and 

increasing "disrespect for law" were described as signposts 

indicating growing disregard for underlying principles. 

Some members referred to a more "fundamental constitution" 

underlying the written constitution; in their view, the 

Court's concern for the enduring principles behind the 

Constitution upheld the necessary consensus upon which 

society itself must rest. Right-wing members particularly 

voiced concern for the Court's umpire function. In the 

words of a Jan Sangh leader, Parliament should accept the 

rules of the game without attempting to "act like a 

man. . .cheating himself". Claims that minorities might be 

threatened if fundamental rights were subject to revision 

were made on behalf of Anglo-Indians, Muslims, and Harijans. 

Those less inclined to defend the substance of the Court's 

decision suggested that the Nath Pai amendment would provoke 
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an unnecessary confrontation with the Court which would in 

the end destroy constitutional authority (Lok Sabha Debates, 

11/29/68: 300-314). 

Because neither the Prime Minister nor her Congress 

rivals could support an open confrontation with the Court, 

the Nath Pai amendment failed. The Court did not become a 

subject of full-fledged attack until Indira Gandhi's 

attempted abolition of the privy purses of former princes 

and nationalization of fourteen banks placed the Court 

squarely in her path to political supremacy. The Court 

attitude and political background in each of these instances 

deserves careful scrutiny. 

Maneuverings within the Congress between 1967 and 

1970 clearly reveal that the Prime Minister's major concern 

in this confrontation was her desire for personal control 

over the Congress party. Both issues had been raised with 

respect to the Ten-Point Programme adopted by the Congress 

Working Committee in May 1967 without her prior support. 

Masani (1975: 185) notes that at this time Mrs. Gandhi 

"avoided controversy" and "showed no inclination" to use 

these issues politically. Concerned with party unity, the 

Congress leadership agreed only to "social control of bank

ing" and "abolition of princely privileges", leaving open 

the specific question of bank nationalization and abolition 

of privy purses. At a session of the All-India Congress 
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Committee in October 1967, the Prime Minister deliberately 

rejected bank nationalization in an attempt to temporize 

with her chief rival, Morarji Desai (Masani, 1975: 186; 

Masani claims that "in private" her view was "generally 

nonpartisan"). Outright removal of privy purses was forced 

onto the Ten-Point Programme later against the wishes of the 

leadership (Mehendru, 1971: 20-37). Mrs. Gandhi and Desai 

finally agreed to this proposal but postponed action until 

their split over the Presidential election in July 1969 and 

the division of the Congress into two rival parties. Only 

at this point did the Prime Minister display her "socialist" 

credentials by nationalizing major banks in order to gain 

advantage over Desai. In December 1969 at rival party 

conventions both Desai and Gandhi attempted oneupsmanship 

by stating full support for privy purses abolition. 

These events suggest that Court rulings on these 

matters confronted personal and political ambitions rather 

than a substantial desire among political elites for funda

mental changes in the political order. The Court complicated 

matters by its desire to maintain the independent position 

it had enunciated for itself in Golak Nath. Myopic and 

often strained Court decisions reflected deep concern for 

its new role, while evidencing little political flexibility. 

Internal institutional problems exaggerated the latter 

problem by making the Court appear erratic and unpredictable. 
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The desire of the Prime Minister for short-term 

advantage over her chief rival led her to bypass normal 

channels, thereby raising genuine difficulties for the Court. 

Bank nationalization legislation contained widely recognized 

legal contradictions, largely due to hasty drafting 

(Masani, 1975: 200; Masani notes that the Prime Minister 

did not consult the Planning Commission and was told by the 

Governor of the Reserve Bank no managerial cadre was ready 

and no investment policy existed.) Abolition of privy 

purses was attempted by Presidental order after failure to 

achieve the required vote in Parliament. Use of such an 

order had been considered earlier and rejected by the Law 

Ministry as against obvious constitutional provisions 

(Mehendru, 1971: 38-39). 

After the Court struck down original bank legis

lation, the government was able to meet Court objections in 

a new bill four days later (Masani, 1975: 221). But new 

uncertainties in the Court decision raised long-term prob

lems. The majority opinion showed signs of increased Court 

scrutiny of compensation matters. Writing for the majority, 

Justice Shah ignored his own precedent that principles of 

compensation need only be "relevant" to the type of property 

affected, in order to state that they must be "appropriate". 

Some legal scholars considered this apparently slight word 

change a radical departure from the recent Court displays 
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of reasonableness. (Cf. former Chief Justace Gajendragadkar, 

1975: 198-200.) However, others have suggested that Shah 

may not have been aware of the full significance of the 

word change (Dhavan, 1977: 178-179). More importantly, 

a recent influx of new Justices frustrated logical and pre

dictable responses to property matters, making the Court 

appear erratic and uncontrollable (Dhavan, 1977: 180). This 

problem was accentuated by the Court's obvious determination 

to assert itself Golak Nath-style. 

The Court's concern with its new umpire role was 

evident in its reasoning. It went out of its way to prove 

that bank nationalization involved an issue of fundamental 

rights for shareholders and depositors (R. C. Cooper v. 

India, 1970: 548-586). This cleared the way for a remark

able soliloquy on the nature of rights and state prerog

atives. The Court now rejected the doctrine that 

Fundamental Rights provisions in Article 19 could be con

sidered a "complete code" unto themselves, applicable only 

where state action directly and expressly sought to limit 

their operation beyond "reasonable" criteria of restriction 

contained within the article (R. C. Cooper v. India, 1970: 

584-586; this overturned Gopalan v. Madras, considered 

above on p. 54). The utilitarian ethic that the good 

accomplished by state policy must be balanced against 

individual rights in this fashion was openly dismissed: 
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. .protection against imapirment of fundamental 
rights is determined by the nature of the right, 
the interest of the aggrieved party and the degree 
of harm resulting from State action. Impairment 
of the right of the individual and not the object 
of the State. . .is the measure of protect
ion. . .Again to hole [i.e., as in the past] that 
the extent of, and the circumstances in which, the 
guarantee of protection is available depends upon 
the object of state action is to seriously erode 
its effectiveness." (R. C. Cooper v. India, 1970: 
593) ~ 

As noted above (see p. 50) the framers of the Con

stitution assumed the courts would protect Fundamental 

Rights as outlined in Part III of the Constitution, while 

the legislatures pursued the "Directive Principles of state 

policy" outlined in Part IV; the courts were to play a 

modest role on matters concerning the future society and its 

construction, while ensuring individual rights were always 

taken into account. In this statement, the Court seemed to 

reject entirely the notion of a balance between collective 

and individual rights. This was a clear continuation of 

Golak Nath's insistence on the "transcendental" nature of 

fundamental rights. In announcing the new faith, Golak 

Nath had nevertheless accepted impugned legislation; now 

the Court seemed to show in businesslike fashion how it 

would proceed in the future. 

In the privy purses case, the Court's attention 

was directed to a Presidential order seeking to abrogate 

guarantees written in the Constitution for descendents of 



107 

former Indian rajas by the simple process of "de-recognizing" 

their legal existence. This action was defended by the 

Attorney General largely on the notion that guarantees 

given princes were "political" rather than "legal" in 

nature. Two lines of argument were used: (1) "recognition" 

of princes was an extension of the British Empire's doctrine 

of "paramountcy", whereby the supreme power reserved the 

right to determine who was a legitimate heir, and (2) 

"recognition" in any case involved a "political question" 

rather than a matter of fundamental rights. The latter 

argument was reinforced by a constitutional provision for

bidding court inquiry into matters of princely privileges 

(Madhav Rao Scindia v. India, 1970: 530) . Counsel for the 

princes appealed directly to the Court's sense of constitu

tional propriety, arguing that use of Presidental orders to 

affect major policy changes could in the end lead to 

dictatorship and the bypass of other constitutional 

guarantees. The response of Justice Hegde to this argument 

in oral hearings is revealing. Presidential "de-recognition" 

of princes was compared to a possible Presidential refusal 

to appoint a Chief Justice, which would "abolish the 

Supreme Court, which is the custodian of the fundamental 

rights of the citizens" (Mahendru, 1971: 170). 



10 8 

The majority judgment declared the Presidental order 

"unconstitutional, illegal, and void" on the grounds that 

"the President is not invested with any political power 

transcending the Constitution". Although the President was 

not expressly required by the Constitution to "recognize" 

princes, the document clearly assumed he would do so. 

According to the Chief Justice's concurring opinion, "de

recognition" was simply a way of arbitrarily abrogating the 

Constitution: "since there are no sovereign or political 

powers under our Constitution every action of the Execu

tive...must seek justification in some law..." Madhav Rao 

Scindia v. India, 1970: 533). With this remarkable asser

tion, the Court seemed to be upholding the Golak Nath pre

sumption of constitutional supremacy over "politics" as such, 

(indeed, it seemed to assume that lawful action was by 

definition not "political" or "sovereign"). 

Indira Gandhi's overwhelming electoral victory in 

1971 permitted a full response to the Court's truculence. 

Under the growing influence of the Congress Forum for 

Socialist Action, a "study group" representing anti-Court 

figures in the party, three amendments were passed which 

clearly sought to establish a new official order. Key 

provisions (1) explicitly removed from judicial review 

amendments which abridged or took away fundamental rights; 

(2) specified that procedures for amending the Constitution 

conferred sovereign powers on Parliament which disallowed 
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court questioning of any amendment; (3) deleted any mention 

of "compensation" from sections in the Constitution dealing 

with compulsory acquisition of property in favor of a simple 

requirement that an "amount" as fixed by law; (4) reiter

ated that no such law can be called into question in Court 

(Khanna, 1976). 

Of these amendments, the most important was the 25th 

Amendment. This provided that "no law giving effect to the 

policy of the state" towards securing Directive Principles 

39 (b) and (c) "shall be deemed void on the ground that it 

is inconsistent with. . .rights conferred by Article 14, 

Article 19, and Article 31". Further, "no law containing a 

declaration that it is for giving effect to such policy shall 

be called into question on the ground that it does not give 

effect to such policy" (my emphasis). The two Directive 

Principles state the broadest possible latitude for state 

policy, providing that (1) ". . .material resources of the 

community" be "so distributed as best to serve the common 

good" and (2) "the economic system does not result in the 

concentration of wealth and means of production to the 

common detriment". 

With this amendment, Parliament expressly sought to 

reverse the Court's newly affirmed priorities. Court 

jurisdiction could now be set aside through a mere 

"declaration" contained in laws passed by Parliament. As 
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such, it was a quantum leap over efforts in the First, Fourth, 

and Seventeenth Amendments to forbid Court scrutiny through 

use of Schedule Nine. Provoked by the Court's post-Golak 

Nath truculence, Parliament now forced a major constitutional 

crisis. Speaking outside the courtroom, Chief Justice 

Hidayatullah attacked what he termed the "drastic change 

from the original ideology of our Constitution" (Frankel, 

1979: 341). 

The primary motivation among Indira Gandhi and her 

associates in forcing this conflict continued to be the 

desire to establish supremacy over the political process, 

rather than "socialism" as her proponents suggested. Steps 

were taken to establish greater control over the civil 

service and the press. The Congress party underwent a 

drastic reformation at the local level with the reallocation 

of official positions in the organization and reassignment of 

party "tickets" for those seeking patronage-heavy state 

legislative seats. The effect was to undercut local bosses, 

reduce factionalism, and increase cadre dependence upon the 

Prime Minister. However, increased centralization had little 

to do with the desire for social change. Frankel (1979, 474) 

notes that "the reconstituted party oragnization were even 

more ineffective as instruments of social transformation 

than the undivided party had been". After the 1972 State 

elections, radical faction within the new Congress were 
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openly attacked by the party leadership, and the members of 

the Socialist Forum were admitting defeat. Land reform 

planning was scrapped, public investments declined relative 

to the private sector despite the wave of nationalizations 

triggered by the move against the banks, and the bottom half 

of the population found itself subject to a.declining stand

ard of living (Frankel, 1979: 479-482). 

These trends suggest that the move against the Court 

had nothing to do with the deisre of the elected leadership 

to initiate major social reforms. The problem could be much 

more simply put: the elected leadership sought centralized 

direction of the political process and would no longer 

tolerate independent judicial enforcement of the constitution

al ideology enunciated in Golak Nath. The self-proclaimed 

guardians of constitutional propriety had been given a direct 

challenge. It was time for a showdown. 



CHAPTER 7 

KESAVANANDA v. KERALA 

On October 31, 1972 the Supreme Court began open 

hearings over the validity of the new amendments. The 

immediate legal issue concerned a Keralan land reform 

statute passed under the protection of these amendments. 

Kesavananda Bharati, the leader of a Keralan religious sect, 

sought to retain lands that had passed into his personal 

possession as a result of his religious office by attacking 

the constitutionality of the statute on grounds that affected 

all three amendments. For the fourth time in five years, a 

full Constitutional Bench was constituted (Golak Nath had 

been the first Constitutional Bench, while bank nationaliza

tion and privy purses were the second and third). 

The importance of the proceedings was obvious. The 

courtroom was so tightly packed that all 13 Justices were 

required to sit on narrow benches. (Times of India, 11/1/72: 

front page) Full transcripts for key portions of the hear

ings, plus summarized accounts of lesser portions, were 

provided in this newspaper.) The leading players had 

expanded greatly from the already well-attended Go1ak Nath: 

participants included the Attorney General Solicitor General; 
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Advocate Generals of 17 States; an ex-Attorney General 

(arguing against the government); N. A. Palkhivala, the 

famous star-quality lawyer attended by a whole phalanx of 

assisting lawyers; a large number of Senior Advocates each 

with their own junior associates; 20 Interveners beyond 

those already mentioned; plus a full representation of 

national and regional press (Dhavan, 1977: 101-102). The 

case was heard for 65 days, with most other Court business 

set aside. The stage was set for most serious self-scrutiny 

in Court history. 

Chief Justice Sikri almost immediately directed 

arguments away from the narrow question of the meaning of 

"law" and "amendment" in Articles 13 and 368 in order to 

give Palkhivala the opportunity to pursue the more fundament

al issues. Palkhivala set the agenda by asking whether the 

"creation of a Constitution" insures "an inherent and implied 

limitation" on changes in the "fundamental" or "essential" 

character of institutions it establishes (Times of India, 

11/1/72:1). While the narrower issues would recur, the 

Court thereby signaled its intention to consider whether it 

could oversee maintenance of basic constitutional philo

sophy irrespective of procedures for amendment outlined in 

the document itself. 
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Palkhviala's arguments were directed at the Court's 

own sense of purpose. If the Court did not "look into the 

basic structure of the Constitution behind the written text" 

to limit amendments, all kinds of transformations of 

original constitutional intent were held possible. With a 

single party dominating State Assemblies and Parliament, 

amendments could be used to create "a theocratic state as 

in Pakistan" or a monarchy, provide for slavery, establish 

a Hitlerite regime, abolish the Supreme Court, destroy all 

reference to fundamental rights, require that the President 

come from a particular region, or in more subtle ways 

hinder operation of "a full and independent judiciary" 

(Times of India, 11/11/72; 11/14/72). Judicial responses 

frequently showed sympathy for such arguments. Hegde 

thought that Parliament might "simply pass a law stating that 

all acts of Parliament and state laws as well were now under 

the Ninth Schedule". Khanna suggested that "Parliament could 

extend its life 50 years". Grover feared Parliament might 

"repeal the Constitution". References to an easily led 

electorate were frequent. With respect to India's practice 

of providing ballots for illiterates, Grover wanted to 

know how people "who are used to deciding issues on the 

bases of symbols depicting animals or figures" could 

"arrive at a verdict based on proper understanding and 

reflection". Occasionally, the discussion reached the 
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level of comedy. After Palkhivala's suggestion that 

Parliament might annex India to another country, Justice 

Dwivedi wanted to know why he was "terrorizing" the Court 

"with the idea that Parliament might go mad". Palkhivala 

refused to back down, suggesting in all solemnity that he 

was providing a legal rather than a political argument 

(Times of India, 11/11/72; 11/14/72; 11/28/72). 

Yet obvious difficulties with Court maintenance of 

constitutional philosophy could not be ignored. Of par

ticular interest was the repeated contention by lawyers for 

the government that a Constituent Assembly selected on 

limited franchise should not have veto power over future 

Parliaments elected on a wider franchise. Such an argument 

directly confronted the Court's desire for continuity and 

enduring principle with the problem of popular sovereignty. 

Usually sloughed off with a weak rejection of Parliament's 

"constituent power", attention was repeatedly directed to 

the sheer finality and necessity of a constituting document. 

Thus, the Chief Justice suggested that MacArthur's imposi

tion of a constitution on Japan would not be an argument 

for its repudiation by the Japanese people (Times of India, 

11/7/72). An equally difficult issue was how to determine 

what was too "fundamental" or "essential" in the Constitu

tion for removal. While many Justices could agree that 

some rights were "transcendental" or "reserved" to the 
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people, not all could concur on the essential nature of 

the right to property. Questions were raised about 

Parliament's ability to create a "Presidential system" or 

alter the federal character of the Constitution. Such 

actions did not seem in all judicial eyes a direct sub

version of constitutional order, yet they would importantly 

alter the original document. Justice Dwivedi wanted to 

know what gave the Court the right to make "value judgments" 

about what was "essential" in the Constitution; not quite 

willing to divest the Court of this capacity, he neverthe

less remained troubled by the implication that personal 

rather than constitutional values might be imposed on the 

body politic. Finally, the notion (retained from Golak 

Nath) that amendments affecting fundamental features must 

only "improve" and not "abrogate" led to digressions on 

the meaning of "improvement". Some Justices wanted to 

know what would happen if an "additional" fundamental right 

were added to the constitutional list, suggesting that it 

might indirectly and adversely affect operations of 

other rights (Times of India, 11/3/72; 11/7/72; 11/9/72; 

11/4/72). 

Compounding these difficulties of practical 

implementation of constitutional philosophy were the 

grouping together in one case of three separate impugned 

amendments, each with a somewhat different purpose. The 



117 

wide range of viewpoints represented at the hearing only 

managed to confuse the issues further. Dominant concern 

with the basic issue of the Court's relation to con

stitutional maintenance could not mask the necessity of 

dealing with a whole host of subsidiary problems. Many 

Justices, including those most sympathetic to the Palkhivala 

brief, expressed discomfort at speculation that diverted 

attention from narrower issues of law and fact. 

The final judgment is an amazing hodgepodge of 

political theory, legal analysis, and large-scale philo

sophizing packed into 10 opinions (from 13 Justices) cover

ing 1700 pages of close type. A summary statement signed 

by nine Justices consisting of six sentenses is all that 

could be obtained for an official majority. The statement 

(1) overrules Golak Nath, but does not explain how or in 

what sense; (2) proclaims that "Article 368 does not enable 

Parliament to alter the basic structure or framework of 

the Constitution"; (3) nevertheless validates all impugned 

amendments under consideration, except for (4) an invalid

ation of that portion of the 25th Amendment which states 

that only a declaration is needed by Parliament to exclude 

courts from considering the constitutionality of certain 

statutes (Kesavananda v. Kerala, 1973: 1462). 

Under American constitutional law, this statement 

of the official majority would serve as the Court's 
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definitive ruling. Lower court judges would be bound only 

by the declarations contained therein. However, in India 

the situation is considerably more complicated: lower 

courts are bound by all opinions insofar as they agree on 

a common matter. Looked at in this way, the "real" majority 

shifts in accordance with specific issues. To understand 

the Court's decision and its true implications, it is 

necessary to group the 10 opinions differently as separate 

issues are considered. (I have perused Dhavan, 1976: 

107-154 and Seervai, 1975 as an aid to understanding this 

decision. Seervai argued for the State of Kerala in oral 

hearings.) 

Examined in this way, it is possible to distinguish 

two majorities. One majority, on a 7-to-6 basis, clearly 

would scrap the rigid and dogmatic emphasis in Golak Nath 

on the "transcendental" nature of fundamental rights, in 

favor of a more flexibile accommodation between Parliament 

and the Court. Of particular interest is the Court's 

expressed willingness to take Directive Principles into 

account when considering the constitutionality of legis

lation affecting individual rights; this would appear to 

directly reverse the statements quoted above from the bank 

nationalization case. Seervai notes that this important 

departure was masked by the summary statement of the 

official majority (See his statement in Times of India, 
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5/3/73). However, a second majority upholds on a 9-to-4 

basis the right of the Court to maintain the "basic" 

features of the Constitution against Parliamentary amend

ments. The nature of these "basic" or "essential" features 

is left up in the air, leaving the Court room for maneuver 

in the future (while adding to its reputation for unpre

dictability) . 

Several Justices express a desire for a less right 

emphasis on fundamental rights, alongside a greater respect 

for legislative discretion. Chief Justice Sikri suggests 

that while "fundamental rights cannot be abrogated, reason

able abridgements. . .can be effected in the public interest" 

(Kesavandana v. Kerala, 1973: 1462); this approach clearly 

rejects Golak Nath's assumption that amendments can only 

"improve" and not "abridge" fundamental rights. Four 

Justices even promote a theory of Parliamentary supremacy 

(See Dhavan's description: 139-140). Most dramatically, a 

majority appears to reject the notion that "the right to 

property" is a part of the "basic structure" of the 

Constitution. (Justice Khanna is responsible for the word 

"appears": the six-to-six tie on this question was left 

unresolved in hi? swing opinion, despite his willingness to 

reject the "right to property" in future opinions. See 

Gandhi v. Narain, 1975: 116.) 
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On the other hand, it is obvious that the Court 

seeks to retain what Dhavan calls an "institutional bias" 

in favor of a "rights-based" interpretation of the Constitu

tion; while allowing for some "abridgement" of fundamental 

rights in the collective interest, it champions a per

spective which would require that greater weight be placed 

on the side of rights (Dhavan, 1977: 108-109). This view

point is backed up by long and often obstruse digressions 

into political philosophy. The joint Shelat-Grover opinion 

might appropriately be called libertarian: care is taken 

to prove that human liberty is a product of individual 

rights rather than collective effort. Hegde and Mukherjee 

insist that the Constitution is based on a full social 

consensus, unlike Parliament which depends on mere 

"majorities". It is noted that "minorities" agree to the 

Constitution only "because of the guarantee of fundamental 

rights"; hence any denial of fundamental rights by 

Parliamentary majorities is null and void, because it 

rejects the initial foundations upon which the Constitution 

is based. (This, of course, fits Rousseau's notion of 

the "social contract" as based on the "general will" 

rather than popular majorities.) Hegde and Mukherjee 

then go on to speak of the frailties of party representa

tion, and the incapacity of temporary majorities to speak 

for the "nation". Reddy closely follows Hidayatullah's 
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reasoning in Golak Nath, pointing out that courts exist to 

place all manifestations of power under the law; he points 

out that "revolution" exists by definition wherever power 

exceeds constitutional limits. He goes on to engage in a 

fairly sophisticated defense of John Rawls' "lexical 

ordering" of equal rights over the removal of social in

equalities. (Reddy expanded his opinion in a separate book. 

See Reddy, 1976.) Other Justices also tend to place a 

high priority on fundamental rights, although they are less 

willing to engage in philosophic flights. 

Kesavananda represents a more flexible approach to 

constitutional maintenance than Golak Nath; it is evident 

that the Court apprehended the dangers in its own rigidity. 

Nevertheless, it leaves open the possibility of inter

vention in future Parliamentary initiatives. This aspect 

of the decision was not lost on elected leaders. 

Shortly after the decision, Indira Gandhi for the 

first time in the life of the Court ignored the seniority 

rule to pick as Chief Justice someone who ranked only fourth 

in number of years served on the Court. It was obvious 

that the new appointee was favored for his pro-Government 

stand in Kesavananda. Cabinet Member Kumarmangalam 

defended the appointment by arguing that the government has 

a "duty to take into account the philosophy and outlook of 

a judge". Pointing out that "22 out of 26" American Chief 
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Justices from 1933 to 1971 had "belonged to the party in 

power", he suggested that political appointments would 

insure a more "stable relationship" between Parliament and 

the Court (Times of India, 5/3/77,: front page). 

The senior Justice superseded by the appointment 

immediately resigned, accusing the Government of attempting 

"to make judges subservient" (Times of India, 5/3/77: front 

page). This statement was followed by nation-wide rallies 

among lawyers, judges, and their supporters. The three 

"superseded" judges added fuel to the fire with numerous 

statements to the press in defense of an "independent" 

judiciary. A mass rally in New Delhi called by opposition 

parties and attended by well-known legal figures protested 

the "attack" on the "rule of law". Bar Associations in 

every State boycotted the courts in sympathy with the "super

seded" judges. The Supreme Court Bar Association issued 

show cause notices to two Cabinet members to explain why 

they shouldn't be expelled from the association "for being 

instrumental in undermining the independence of the 

judiciary". Newspaper editorials spoke of "the possible 

breakdown of checks-and-balances between the three branches, 

threatening "the survival of democracy itself" (see Times 

of India, 5/1/73, 5/5/73; Statesman, 7/31/73). 

In the end, the Prime Minister got her way; the 

new Chief Justice was installed. The practice of 
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supersession was used again, but sparingly. Only with the 

delcaration of emergency in June 1975 did Mrs. Gandhi feel 

capable of moving decisively against the Court. For 19 

months the Court remained in near total eclipse due to the 

emergency declaration and preventive detention laws. The 

Court was placed under heavy pressure to overturn 

Kesavananda at this time, but refused to do so (Nayar, 

1977: 94). The omnibus 42nd Amendment passed during this 

period sought complete Parliamentary supremacy and 

explicitly placed Directive Principles in a favored position 

relative to Fundamental Rights provisions. 

Through all of this, the Supreme Court has shown 

little sign of backing down on the principles enunciated in 

Kesavananda. The Janata regime managed to replace the 

42nd Amendment with a new amendment, restoring most of the 

Court's authority. Judges who tried to buck the emergency 

have since become national heroes. Indeed, one Justice was 

named to head the commission investigating "excesses" under 

the emergency. Since her restoration to power, Indira 

Gandhi has proved unwilling to move against the courts, in 

part because of the enhanced reputation they have enjoyed 

among the legal profession and educated urban classes. 

With Golak Nath and Kesavananda, the Supreme Court 

established itself as a major factor in the political system. 

Despite periodic attempts by anti-Court actors to re-define 



124 

the terms under which it operates, it has successfully 

appealed to educated elites in its attempts to retain 

independent status. In the course of its struggle, it has 

managed to develop a deeply ideological orientation formed 

out of its own institutional perceptions. The Court's 

ideology reflects a strong bias for constitutional principle 

over popular sovereignty, individual rights over utilitarian 

goals serving the welfare of the greatest number, due process 

over "expediency", and rule-based impartiality over 

"political" problem-solving. This bias was repeatedly 

illustrated from 1967 to 1973, when the Court became an 

ideological aggressor in the political arena and established 

itself in its current role. 

However, ideological assertions are no proof of the 

capacity to formulate and implement policy. Almost all of 

the decisions considered so far involved issues of "property" 

where the Court has never had the opportunity to develop a 

coherent approach. It is time now to consider how the 

Court behaves when allowed to dominate policy. 



PART THREE 

THE SUPREME COURT AND 
AFFIRMATIVE DISCRIMINATION 

CHAPTER 8 

THEORETICAL PERSPECTIVES 

Part Two described Indian Supreme Court attempts to 

define its role in face of overt and sustained opposition 

from Parliament. Doctrinaire Court pronouncements, born of 

fears for institutional integrity and survival, were examined 

in detail. I now examine the role the Court has carved for 

itself when given the opportunity to make important choices 

in one policy area over-a long period of time. 

As Marc Galanter notes (1978a: 1821) "It has been 

the Supreme Court rather than the Central government which 

has been the unifying and limiting influence" in defining 

standards of affirmative discrimination in India. American 

Supreme Court decisions have been frequenty consulted 

(Finley, 1979: 115-116) by the Indian Court in this proces. 

It is significant that judicial dominance over affirmative 

discrimination is as great in the United States as in India. 

One source speaks of "judicial legislation" aimed at 

"revolutionary" transformations of American society. 

125 
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Judicial control over similar policy arenas in two radically 

different societies is not accidental. It is shown that 

independent judiciaries in regimes based on consensual 

electoral institutions have unique advantages, irregardless 

of the level of "development". 

This chapter outlines basic theoretical perspectives 

on matters pertaining to affirmative discrimination. The 

first section provides an introduction to the subject, along

side an analysis of the perplexing problem of group and in

dividual entitlements. The second section examines why 

courts have played such a decisive role, whether in India or 

the United States. 

The Concept of Affirmative Discrimination 

As used in this study, "affirmative discrimination" 

refers to policies favoring members of groups having ex

perienced discrimination and social stigma. This is to be 

clearly distinguished from questions of just compensation to 

individuals and/or the conflict between "need" and "merit" 

as principles of social allocation. Thus, the British idea 

of "positive discrimination" in favor of "those whose needs 

are greatest" is not at issue here (Bately, 1978:305). Nor 

does affirmative discrimination involve questions of positive 

redress for individual blacks or untouchables, who prove 

in a court of law that they have experienced discrimination. 
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In such an instance, help is sought for a particular injury; 

under affirmative discrimination, on the other hand, bene

fits are bestowed to redress group imbalances or pervasive 

social barriers. 

Despite the importance of these distinctions, they 

are easily obscured. In her summary of literature concerned 

with "reverse discrimination" in the United States, Mary 

Segers (1979; 431) defines the central issue by asking 

whether "equal consideration to individuals may require 

differential treatment of cases" in order to account for 

social handicaps linked to racial, ethnic, or sexual identity. 

Such phrasing is ambiguous. "Differential treatment" may 

mean (1) special attention is to be given to members of key 

minorities in order to remove current discrimination and 

prevent future discrimination, or (2) members of key minori

ties are to be given special advantages to redress ongoing 

effects of past discrimination. Thus, Justice Douglas' 

dissent in the Defunis case encouraged special consideration 

for blacks desiring admission to law school in order to 

eliminate current racial discrimination, while arguing that 

the use of race as a criterion in itself for admission to 

educational institutions was unconstitutional (Defunis v. 

Odegard, 1973). Only the latter issue falls under the 

heading of "affirmative discrimination". 
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Discrimination favoring individuals on the basis of 

their group membership presents difficult and troubling 

issues for policy-makers. For just that reason courts have 

on occasion sought to make it appear as if special atten

tion to minorities were all that is at stake. The Indian 

Supreme Court proclaimed thunderously in 1950 that "the 

principle of equality does not mean that every law must have 

universal application to all persons who are not by nature, 

attainment, or circumstance in the same position, and the 

varying needs of different classes of persons often require 

separate treatment." (Chowdhary v. India, 1950). Shortly 

thereafter, however, the Court ruled unconstitutional 

special advantages given to low castes in admission to 

educational institutions (Madras v. Doraijan, 1951). More 

recently it noted approvingly "the idea of compensatory 

state action" developed by the "Supreme Court of the United 

States" in the Harper, Miranda, and Gideon decisions "to 

make people who are really unequal in their wealth, education 

or social environment equal. . ." (Kerala v. Thomas, 1976: 

371-372). As it happens, the American cases cited all deal 

with the impact of individual circumstances upon voting 

rights and criminal justice. Since the case before the 

Indian Supreme Court involved a question of caste quotas, 

the truly interesting point is its refusal to consider 
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American rulings concerning racial quotas. Such selective 

use of "precedents" betokens an unacknowledged discomfort. 

In short, courts find it convenient to confuse the 

issue of differential treatment of individuals with the 

issue of differential treatment of groups. Of course, 

individual handicaps requiring "compensatory state action" 

are often a direct function of membership in a group; it 

is this situation that leads to policies of affirmative 

discrimination. However, the courts need not openly 

acknowledge such a connection. Much depends on how directly 

and purposefully legislative goals are acknowledged. If 

the laws under examination are clearly designed to address 

social barriers caused by racial or caste discrimination, 

the group connection cannot be ignored. If problems aris

ing from unequally distributed wealth, education, or 

employment opportunities are the basis for preferential 

policies, issues of caste or race may get lost in the 

shuffle. The former focus strengthens claims upon the 

state by uniquely handicapped groups. The latter focus 

generalizes the state's concerns so as to partially eclipse 

the special needs of particular minorities. 

The cases under examination here concern preferences 

given to individuals because of what has happened to a group. 

Because a group has suffered what other groups have not, 

individuals belonging to that group seek and obtain special 
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attention. Individuals receive preferences not because of 

what they have suffered separately, but because of suffering 

linked to their membership in a group. The rationale for 

such policies is based on a presumed near-perfect correlation 

between group membership and individual suffering. This 

means that, at bottom, group rights are at issue. Con

troversy arises when individuals, whatever their condition 

in life or group connections, confront those who claim 

rights because of the group they belong to. In other words, 

group rights confront individual rights. 

Proponents of affirmative discrimination sometimes 

deny the existence of a dilemma over "rights". This is 

illustrated in the following analogies. The first of these 

is taken from a commentary on the DeFunis case. The second 

is taken from a report submitted by Scheduled Caste members 

of the Lok Sabha: 

If I have two children, and one is dying from a 
disease that is making the other uncomfortable, I 
do not show equal concern if I flip a coin to decide 
which should have the remaining dose of drug. (Dworkin, 
1977: 227) 

There are four persons starving having no food (sic). 
Out of four one man did not get food last night, the 
second man did not get food for two days...the 
third for four days... and the last man...for a week. 
Now suppose if food distribution is given, a man having 
a kind heart will take care to provide food to those 
who are hungry for eight days, and then the second, 
third, and so on. Similarly, Government should take 
care to see that a particular class like Scheduled Castes 
(which) is landless for centuries together... should be 
given first preference. . .(Government of India, 
Committee on Untouchability, 1969: 117). 
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The first argument purports to show that a white law 

school applicant does not lose his rights when rejected 

because someone else obtains an advantage by being black. 

The second argument implies that preferences for Scheduled 

Castes are not violations of the rights of needy, but less 

deserving, castes. Yet it is clear that in both instances 

someone was denied a valued resource on racial or caste 

grounds. In short, individual claims were superseded by 

claims linked to group membership. Examples using com

parisons between individuals misses the point. If such 

examples compared groups, while simultaneously proving that 

individual rights were not violated, they would be un

answerable . 

This study assumes irreconcilability between indi

vidual and group rights. To be sure, it is acknowledged that 

rights based on group membership may be forwarded, because 

of what individual group members have suffered. However, the 

consequence is a policy of affirmative discrimination which 

injures and benefits indivividuals out of concern for the 

group to which they belong. Thus, A obtains a benefit be

cause he/she belongs to group B, and C thereby sustains a 

loss of that benefit because he/she belongs to group D. 

Whether in fact A or C actually obtained or sustained a loss 

or benefit at each others' hands is irrelevant. 
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It is sometimes argued that under such circumstances 

C could not claim injury, because he/she will necessarily 

have benefited from the stigmas attached to the group in 

which A belongs. This argument assumes a perfect correlation 

between benefits obtained by C and benefits obtained by C's 

group and, conversely, between injuries sustained by A and 

injuries sustained by A's group. On the surface, this might 

seem to reconcile individual and group rights. Thus, Sher 

notes that the crucial fact about white job applicants "is 

not that they are more responsible" for stigmas endured by 

their black competitors than are other whites present or 

past "but rather that. . .they will benefit more than the 

others from its effects on their competitors" (Sher, 1975: 

164). This approach is used to good effect in the minority 

position in Bakke: the white applicant to medical school 

is constantly reminded that his competitive position is 

enhanced by the fact that black applicants have not been 

allowed to be competitive on an equal basis in the past 

(Bakke v. Regents, 1978: 22-27). 

The force of this argument is obvious: indeed, it 

is difficult to understand how a genuine regard for social 

justice could ignore it. Once again, however, individual 

injuries and benefits are justified by reference to group' 

experiences. However just such an argument might be from 

other perspectives, individuals are asked to give up a 
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a valued resource because of wrongs committed by members of 

their group. To a certain extent, Sher's argument misleads 

by emphasizing that whites will benefit unless affirmative 

discrimination is practices. The converse is true as well: 

individual whites will sustain injuries if it iis practiced. 

This may, of course, be justified. The point is that there 

is a conflict, wherever individual rights are modified 

through preferences to group rights. As Goldman points out 

with respect to Sher's argument: "What we are doing is 

changing the rules midstream for the white anplicants. . .when 

rules are altered in the direction of greater justice, whose 

caught in the middle, whose expectations are thwarted and 

who were not previously personally involved in the in

justice, may be owed compensation in the name of fairness" 

(Goldman, 1979: 116). However, the logic of compensation 

for white applicants rests on notions of individual rights; 

the considerations leading to a change in the rules rest 

on group liabilities which hinder the full and equal use of 

individual rights. 

The dilemma created by the unresolvable conflict 

between group and individual rights encourages sleight of 

hand "solutions" by policy-makers and judges. The usual 

tendency is to dissolve the problem of group rights by 

appearing to favor the "poor" or "disadvantaged" as such. 
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In this way, poverty and inequality can be made to appear 

the result of individual misfortunes or failures. However, 

this construction does not resolve the conflicts arising out 

of caste or racial stigmas which threaten the political 

order. Hence a move toward the appearance of concern for 

the "disadvantaged" as such sometimes masks a practical (if 

often ineffectual) drive to institute programs which 

recognize the consequences of racial or caste discrimination. 

For example, during the late 1960s and throughout the 1970s, 

law and medical schools in the United States publicized 

their concern for all "disadvantaged" applicants while pro

cessing applications in a manner which would favor only 

blacks or other minorities. Official Carter administration 

policy favored this practice by backing "racially neutral" 

admissions procedures which would paradoxically allow race 

to be considered as one form of disadvantage (Sindler, 

1979: 33). India Supreme Court decisions have followed a 

similar practice by defining official beneficiaries of 

affirmative discrimination in terms which downplay the caste 

basis of disadvantage. (This is discussed in detail below; 

the tendency has deep roots in the ambivalent historical 

background to affirmative discrimination in India, as 

recounted in Chapter 9.) 

Recognition of rights emanating from ascribed group 

characteristics presents profound problems for the modern 
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nation-state, as critics of affirmative discrimination have 

been quick to point out. (See Glazer, 1975; Government of 

India, 1955 Backward Classes Commission: vii-viii.) Races 

or castes can obtain juridical existence once such "rights" 

are officially acknowledged, directly confronting claims 

based on the rights of citizenship accorded to the larger 

"nation". Crawford Young (1976: 71-72) describes the modern 

nation as a "terminal community" to whom "ultimate loyalty 

is owed" because of its "transcendent moral sanction and 

authority". This "unitarian impluse sires policies aimed 

at greater homogeneity" which can be undermined by 

recognition of "subnational solidarities". Accordingly, 

India and the United States have both shown extreme 

sensitivity towards state-minority relations. The common 

concern has been to minimize precisely the type of special 

relationship between groups and constitutional authority 

that is implicit within affirmative discrimination. This 

preoccupation has often taken precedence over interracial 

or intercaste problems in which the state has not played a 

role. The American Fourteenth Amendment states an exclusive 

concern with the "law" and "persons"; hence, the Supreme 

Corut has never prohibited racial classifications where the 

state has no constitutional obligations. (See United 

Steelworkers v. Weber, 1979: 2726.) 
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India has suffered greatly from past attempts to 

grant group rights. British co-opation of Muslims through 

separate electorates contributed to notions of a separate 

Muslim "nation" which split the subcontinent in two. 

British recognition of juridical caste status in common law 

cases fostered deep social divisions much castigated by the 

Indian nationalists (Galanter, 1966: 278-300). Accordingly, 

patterns of officially sanctioned favoritism were wiped 

out by the framers of the Constitution. "Caste" was to 

be given no official recognition, except in matters of 

affirmative discrimination. Muslims, Sikhs, Anglo-Indians, 

Christians, and other special interests were all denied the 

status given them under the Raj. Ongoing conflict between 

linguistic and cultural groups in the independence period 

have continued to reinforce concerns by the ruling elites 

that the state remain benevolently neutral. National 

leaders regularly attack "groupism" and "casteism" as harmful 

to authoritative institutions and national identity. 

The unique allowances for low caste quotas in 

educational institutions and government jobs (discussed in 

Chapter 9) are, in the eyes of many, the last remnants of 

the colonial order. Members of the Lok Sabha claim that 

special quotas give "birth to groups and divisions in our 

country" (Lok Sabha Debates, 8/11/70: 350-351). One 

widely-quoted commentary argues that "vested interests" 
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will create a "plural society" incapable of governing 

itself if affirmative discrimination continues. The term 

"plural society" is borrowed directly from Furnivalls' 

depiction of colonial society, where rising nationalism is 

stymied by conflicts over group prerogatives (Ghurye, 1969: 

419). Galanter notes (1978b: 4) a "relatively constant" 

theme in elite debate over 20 years against continuation of 

affirmative discrimination because of the problem of 

"groupism". Lelah Dushkin (1972: 118) finds "the most 

characteristic complaint" among national officials admin

istering Scheduled Caste benefits concerns "dangers to 

national integration" caused by "caste/tribe loyalties" 

reinforced through state favors. 

This purported "danger" of rising "groupism" may be 

greatly exaggerated (See the discussion in Chapter 14). 

Nevertheless, elites perceive such a danger and act upon it. 

Logally recognized inequities tied to caste membership 

logically establish precedents justifying group rights. 

Elites seek to insure that group loyalties do not derive 

from this recognition. They show particular concern that 

groups do not achieve constitutional status alongside the 

"nation" itself. It remains to be seen why courts, more 

than other agents of the state, have confronted this 

problem. 
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Affirmative Discrimination and the Courts 

It is not immediately evident why courts have set 

standards for affirmative discrimination programs. Other, 

more powerful, institutions might seem better placed for 

this purpose. Chapter 10 examines the Lok Sabha's 

abdication of responsibility and the rise of the Indian 

Supreme Court's close monitoring role. Here generalizations 

about courts and affirmative discrimination are put forward. 

Paul Bohannon notes that courts everywhere "dis

engage" controversies from their original context and 

"re-engage" them in legal contexts, in order to defuse 

potential conflicts over the basic principles and rules 

governing society (Bohannon, 1965) . We can hypothesize 

from this that court-imposed solutions become predominant 

when, concerned about a larger consensus, key political 

actors choose not to confront potential fissures within 

society threatening basic institutions. 

Scheingold (1976: 56) suggests that American pre

occupation with "equality before the law" can be seen "as 

the last line of resistance against. . .the kind of battles 

over first moral principles that have in the past torn 

societies apart". Other commentators have perceived an 

abiding "legalistic bias" in American political culture, 

which effectively diverts attention from deep-rooted social 

injustices (Shklar, 1964; Roche, 1955). 
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Yet re-engagement of social problems in a legalistic 

framework may also stimulate confrontation with "first 

moral principles". The transition of Supreme Court doctrine 

in the United States from Plessy v. Fergusson in 1896 to 

Brown v. Board of Education in 1954 is instructive. When 

these decisions were handed down, political authorities 

largely ignored racial segregation and its accompanying 

injustices. Such issues became "re-engaged" in legal con

troversies precisely because of Presidential and Congression

al abdication of responsibility. In Plessy v. Fergusson, a 

narrowing of the meaning attributed to "equal protection of 

the laws" completed the eclipse of acknowledged state 

responsibilities towards oppressed minorities. The phrase 

was strictly dissociated from any actual guarantee for those 

handicapped by the political system, thereby effectively 

negating the probable intent behind the Fourteenth Amend

ment (Fiss, 1976: 127-148). Court myopia was well-suited 

to system maintenance by the politically dominant. Brown 

v. Board of Education, on the other hand, opened the flood

gates. It was a delayed reaction fuse precipitating con

frontation with what many thought an unresolvable "American 

dilemma". 

The legal "re-engagements" resulting in programs of 

affirmative discrimination involved a gradual expansion of 

the applicable criteria invoking "equal protection" 
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guarantees. Brown v. Board of Education recognized only 

that the state could not impose segregation; it did not 

address substantive group inequalities caused by racial 

discrimination. However, it was soon realized that past 

state actions could not be divorced from responsibility 

from current social imbalances. Southern laws granting 

"freedom of choice" in student selection of schools were 

thrown out, because they hindered mandated integration 

designed to overcome the continuing effects of legal segre

gation. Lack of compliance with Executive Orders requiring 

nondiscriminatory hiring by federal contractors encouraged 

movement away from investigation of individual complaints 

toward positive "goals" and "timetables" to insure adequate 

"representation" of minorities. Non-job related hiring 

qualifications having adverse impact on minorities was 

rendered unconstitutional. Affirmative action programs no 

longer required a showing of intentional discrimination; 

pervasive social inequalities were presumed adequate for 

remedial action (Federal Register, 1/19/79: 167). 

A clear pattern thus emerged: as federal agencies 

and courts worked in tandem to "re-engage" social injustice 

under the banner of "equal protection", the state gradually 

assumed responsibility for the specific disabilities of 

particular groups. One critic speaks of the "vindication 

of group-identifying characteristics" over "individual 

rights" (Finley, 1979: 117). Another speaks of an 
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unjustified concern for "statistical group parities" and the 

"creation of fixed ethnic-racial categories" (Glazer, 1975: 

73). In short, legal re-engagements have forced confronta

tion with a "first moral principle" clearly at odds with 

state solicitation of the rights of minorities: the ideal 

that only individual rights can justify state action. 

Wherever they have faced such an issue, elected 

leaders have chosen to obscure it. Congress has provided 

little guidance on remedial race conscious practices, as 

the Weber case so plainly shows (Weber v. United Steel-

workers , 1979: 2727-2730; 2739-2753. The cited passages 

show that differences in this case center primarily on what 

Congress intended.) Other common law countries have side

stepped the problem by taking direct action to insure the 

courts can't bring it up. The British Race Relation Act 

of 1976, ostensibly modelled on the American Supreme Court 

Griggs decision, departs from that decision in order to 

forbid courts to take a "fair share" approach to discrimin

ation or to accept complaints based only on disproportionate 

group impacts in employment. The prohibitions are based 

squarely on adverse reaction to American court assertive-

ness (Lustgarten, 1978). Similarly, the Canadian Parliament 

has strictly avoided action that might broaden justiciable 

remedies for discrimination, again as a reaction to the 

American experience (Monopoli, 1977). These reactions 
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suggest that wherever common-law traditions clearly sub

ordinate judicial activity to elected legislatures, questions 

of substantive legal equality will not arise, given potential 

group claimes that can emerge from it. 

In India, the group claims of "Scheduled Castes" 

and "Backward Classes" (discussed in Chapter 9) were built 

into the Constitution. 

However, the Congress party, Parliament, and the 

bureaucracy have proven unable to confront the slippery 

political problem of defining the limits of these claims. 

As in the United States, the judiciary has served as the 

vanguard of public policy, because elected elites do not 

whish to address the problem of minority rights openly. 

In Chapter 9 it is shown that affirmative discrimin

ation programs in India vary widely in locale and purpose. 

This is true as well in the United States. The Indian and 

American federal systems, as well as local traditions and 

institutions, reinforce tendencies toward decentralized 

and irregular policy implementation. Noting these factors, 

the Carnegie Report on Affirmative Action considers the 

impracticality of "fine-tuning" regulations at the center: 

deliberate encouragement of numerous separately initiated 

activities is suggested (Carnegie Council on Policy Studies, 

1975: 8). 
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This condition is well-adapted to court regulation. 

Courts are under no obligation to establish precise 

guidelines; confronted with specific legal controversies, 

they can act on imperfectly analogous rules and principles 

arising out of comparable cases. In the absence of political 

will or commitment elsewhere, they act as representatives of 

state authority in controversies surrounding vague laws or 

constitutional provisions. They can become surrogates of 

elected leaders under the fiction that basic rules have 

been established and need only be interpreted. It cannot 

have passed notice among consensus-oriented politicians that 

courts are well-placed to address group claims without 

committing the state unduly. While they maintain the 

dignity of general principles, judges address particular 

facts and conditions. 



CHAPTER 9 

AFFIRMATIVE DISCRIMINATION IN INDIA: 
AN INTRODUCTION 

The practice of affirmative discrimination in India 

is profoundly influenced by differences over its intended 

purposes and the nature of the groups affected by it. This 

chapter outlines the conceptual and historical origins of 

this confusion. The first section provides a brief descrip

tion of existing policies and relevant constitutional pro

visions. The second section discusses the intended benefi

ciaries. The last section examines initial differences over 

affirmative discrimination under the British Raj. 

Contemporary Programs 

Indian policies of affirmative discrimination are 

subject to a series of special constitutional articles deal

ing with "equality". (The following information on the 

Indian Constitution can be found in Galanter, 1963; Mittal, 

1970 and 1972; and Joshi, 1975.) Article 14, the first in 

the series, consciously adopts the American phrase "equal 

protection of the laws" and adds to it the similar British 

guarantee "equality before the law" (See Appendix B). 

Interpretation of the article has been heavily influenced by 
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American Supreme Court decisions; it is widely understood to 

be applicable to all cases not otherwise given special 

mention in the Constitution. Articles 15 to 18, 23, and 

29(2) specify particular applications of the rule laid down 

in Article 14. (These articles are also provided in Appen

dix B.) These applications include guarantees against caste 

discrimination by government or by private persons in regard 

to "public facilities" such as roads, schools, village wells, 

or templesj guarantees against caste discrimination in 

government service; provisions for making the "practice of 

untouchability" a criminal offense; abolition of caste 

discrimination in regard to compulsory service; and a pro= 

hibition of caste discrimination in admissions to state-

aided educational institutions. Affirmative discrimination 

arises from special clauses contained within these articles. 

Thus, clause (4) of Article 15 allows for affirmative 

discrimination in "public facilities" for "Backward Classes" 

and "Scheduled Castes" (these terms are discussed in the 

following section). Clause (4) of Article 16 provides for 

"reservation" of government appointments for "Backward 

Classes". It is a matter of legal contention whether these 

clauses constitute "exceptions" or simply "special applica

tions" of the general rule of equality. This seemingly 

technical point has profoundly affected Supreme Court reason

ing. (It was the major issue in the Thomas case, considered 

in Chapter 12.) 
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All of the equality articles fall within the "Funda

mental Rights" section of the Constitution and are therefore 

justiciable; hence, denial of rights obtained under them 

can be redressed in court. Article 46, in the "Directive 

Principles" section, requires the state to protect and pro

mote the interests of the "weaker sections of the people, 

especially the Scheduled Castes". While not justiciable, 

the article has been used to defend legislated programs which 

have been challenged as denying the general equality pro

tection under Article 14. The only provision for affirmative 

discrimination which requires state action is found in 

Articles 330 and 332, which provide for reservation of seats 

for "Scheduled Castes" in Parliament and State Assemblies in 

proportion to their number in the population. Originally 

a ten-year limit was placed on reserved seats; in almost 

routine fashion, the limit has been extended three times. 

Debate over these extensions has generally assumed that all 

non-mandated preferential programs would be affected as 

well; the importance of Scheduled Caste reserved seats in 

the legislatures for all preferential policies should there

fore be emphasized. Finally, Article 335 provides that the 

"claims" of Scheduled Castes should be considered in 

government appointments "consistent with the efficiency of 

administration". While this article is not justiciable, it 

provides considerable fuel for public debate and has figured 
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in court decisions. Where, as often happens, reserved 

posts are not filled, the claim that Scheduled Castes do not 

meet minimum "standards" has been upheld on the grounds of 

the "efficiency" phrase. 

The wide differences in India across local cultures, 

in developmental needs, and in conditions and dispositions 

of local Scheduled Caste groups has led to considerable 

local adaptation of the programs provided for in the 

Constitution. A few types generally prevail, however, and 

these can be quickly characterized. First, legislative 

seats are reserved for Scheduled Castes in the Lok Sabha 

and State Assemblies as required. Panchayati Raj insti

tutions (local elected development boards and village 

councils) also have reserved seats, despite the lack of 

constitutional requirement. Second, employment quotas exist 

in most governmental services at national and state levels, 

subject to special exemptions for "scientific", "technical" 

or "military" posts. Third, slots are reserved in colleges 

and vocational training schools. Fourth, a number of 

special policies exist to provide supplementary aid for 

those who would not otherwise be able to take advantage of 

reservations or quotas. These include automatic scholarships 

for Scheduled Castes who enter educational institutions, 

special hostels near educational centers, and exemption of 

entrance fees for examinations and competitions. Fifth, 
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a large number of programs provide preferential credit or 

grants on a direct basis for developmental purposes. 

Examples include subsidies for cooperative schemes among 

Scheduled Castes, low-credit loans for small farmers of the 

Backward Classes, and access to lower-cost agricultural 

inputs. Finally, Scheduled Castes and related groups are 

given priority in land distribution schemes and in provision 

of free house sites. (See Johnsons, 1978: 69-78; Government 

of India, Brochure on Reservations, 1975.) 

Approximately 40% of the Indian population is 

theoretically eligible for one or more of these programs. 

Dushkin suggests that no other country provides such exten

sive and diverse benefits for a "lower class minority" 

(Dushkin, 1972). However, the precise nature of this 

minority is subject to dispute. I now clear the conceptual 

underbrush which clogs any meaningful discussion of "Sched

uled Castes" and "Backward Classes". 

The Intended Beneficiaries 

The term "Scheduled Caste" is technically a legal 

designation developed by the British to refer to "un

touchable" castes listed in a "Schedule" attached to the 

1935 Government of India Act for purposes of affirmative 

discrimination. A similar "Schedule" is currently main

tained by the President of India under Article 341 of the 
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Constitution. The Indian press uses this term when it means 

"Untouchables", since in theory the "practice of Untouch-

abilitv" is outlawed by the Constitution. The term "Backward 

Classes" (as well as "weaker sections", also mentioned in 

the Constitution) has a less explicit meaning. Groups 

belonging to this category fall under the jurisdiction of 

individual states, unlike "Scheduled Castes" which are 

subject to national, as well as state programs. "Backward 

Classes" legally qualify for preferential treatment because 

of purported group-based disabilities often thought to be 

associated with low-caste status. However, there is dis

agreement as to whether "low-caste" means "Untouchable". 

(The ambivalent history of these terms is discussed later 

under Historical Background.) 

This leaves us with the difficult task of defining 

"caste" and "Untouchable". Few concepts have been subject 

to greater dispute. Galanter (1966) identifies no less than 

three usages for "caste" by the Indian Supreme Court. The 

first, which he labels the "sacral model", holds "caste" to 

be a form of group identity carried over from a now dis

credited and outmoded society which was integrated 

hierachically through ranked hereditary groups having 

distinctive privileges and disabilities. The "sectarian 

view", on the other hand, emphasizes the surviving ideo-

syncratic beliefs and customs of single "castes", 
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discounting their hierarchical relationship while dis

approving of their hereditary basis and control over 

individual loyalties. A third view considers caste "a form 

of association" similar to an interest group. 

Scholars are no less confused than the Supreme Court 

(see Moffat, 1979:3-24, for a summary of contrasting views). 

Formally, "caste" may be defined as a kinship group (known 

in Hindi regions as a "jati"), linked by marriage and common 

descent, which was traditionally identifiable at the local 

level with a particular occupation, residence, and 

customary practices relating to religious ceremonies and 

personal life-styles. However, there is disagreement as to 

whether this is reflective of a unique cultural pattern or 

is simply an extreme form of social stratification which has 

counterparts in other societies. 

Recent work by Dumont and Moffat (Dumont, 1970; 

Moffat, 1979) convincingly demonstrates that "caste" must 

be linked to Indian cultural assumptions, if it is to be 

adequately understood. They reject Western theories of 

"caste" which describe it as the ideal type of an extreme 

"class" distinction, whereby a rigid distribution of wealth 

and power is sanctified or rationalized through religious or 

political dogma. Concerned with cross-cultural comparisons 

of social differences, such theories underplay the impor

tance of particular cultural justifications of these 
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differences. Thus, caste must be linked to a specifically 

Hindu world-view which ranks the whole of social life by 

degrees of "purity" and "impurity". This is integrated 

with unconscious "cultural codes" which assume a perfect 

gradation of social life within castes (and families) as 

well as between them. Caste is less a defining character

istic of hierachy than a reflexive manifestation of per

vasive social ranking reaching from the individual to the 

universe. 

Such a perspective sounds strange to Western ears. 

Yet medieval Europe was not all that uncomfortable with it. 

Moreover, it helps to account for much existing confusion 

about "caste". For example, it is common to divide "castes" 

into "sub-castes" and even "sub-sub-castes"; anthropologists 

have long found that persons identified with all of these 

groups as if they were separate and independent castes, 

depending on changing circumstances (Dumont, 1970: 61-64). 

"Sub-castes" are frequently arranged hierarchically, with 

the hierarchy regulated by marriage patterns, the relative 

"impurity" of occupations, and ritual observances relating 

to food and religious ceremony. In short, they replicate 

behavior that normally obtains between castes. 

Even "Untouchables" do this. Untouchables are con

sidered by orthodox Hindus the most "impure" of castes. 

Impurity derives from, and is maintained by, a pariah 
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status which relegates them to the most degrading occupations 

(such as scavenging and field labor), the least desirable 

living space, and ritual tasks in religious ceremonies which 

emphasize their relationship with the spirits of the dead. 

Yet, as Moffat (1979: 290-304) shows in recent research in 

a South Indian village, Untouchables have their own 

Untouchables; some subcastes perform particularly degrading 

tasks and rituals for others. This extreme situation is 

probably more reflective of traditional, than modern India. 

Nevertheless, it is significant that Untouchables "did 

accept the legitimacy of their low status and of the obliga

tions that they had to perform" (Moore, Jr., 1978: 69). 

Traditional cultural justifications of inequality continue 

to have independent force quite aside from new factors 

relating to wealth, power, and Western egalitarianism. 

The pace of modernization has modified the nature of 

caste relationships. Yet caste (like race in the United 

States) cannot be dismissed as a significant factor in social 

standing. The traditional concern for hierarchial ranking 

by degrees of "purity" has been subtly transformed, but it 

still acts as an effective barrier to individual opportunity 

(Johnsons, 1978). Former village scavengers become well-

paid and politically powerful urban garbage collectors. 

(Juergensmeyer, 1976: 123). Low-status agricultural labor

ers become mechanics, well-paid but denied entrance to 
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higher-status occupations.(Saberwal, 1976: 219). Sellers of 

intoxicants (considered as degrading as prostitution in 

some areas) become tenured peons in the civil service (Nair, 

1966). Thus, occupational roles are more flexible, provid

ing for greater amounts of wealth and status, but hereditary 

association with an "impure" caste remains a factor in 

social mobility. 

This state of affairs suggests a useful distinction 

might be made between "caste" and "class" (as opposed to the 

common belief that the former is an extreme version of the 

latter). "Caste" denotes a status group ranked by degree 

of purity and impurity; ranking is influenced, but not 

totally determined, by class position. It reflects attitudes 

prevalent within a culture dominated by Hindu conceptions 

of the universe. "Class" denotes secular position, as 

determined by access to social resources defining individual 

"life-chances"; access to these resources is importantly 

influenced, but not determined by, caste standing. "Re

sources" may include land, family connections, occupational 

opportunities, and political ties. The extent to which 

class position is influenced by caste standing depends upon 

the degree of purity and impurity. The greater the degree 

of impurity, the greater is the likelihood that life-chances 

and access to social resources remain restricted. Hence 

the existence of affirmative discrimination in favor of 
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Untouchables. However, the pervasive concern with hierarchy 

means there are degrees of impurity within castes as well 

as between them. This may differentially affect separate 

subcastes so as to foster intercaste class differences. 

(Hence the distinction between "proletarian" and "middle 

class" segments of the Ezhava and Nadar castes considered 

in Chapter 12.) Alternatively, segments of the same caste 

may be dispersed geographically in a manner which provides 

differential access to jobs and other resources, thereby 

encouraging class differences which provide the stimulus for 

subcaste distinctions based on traditional criteria of 

relative purity (Hardgrave, 1968). 

Official classifications such as Scheduled Caste or 

Backward Class have a kind of dialectical relationship with 

these social realities. They foster new legal identities 

which interact with, and partially modify, caste identify 

at the local level. Both categories encompass a wide 

spectrum of groups; as administrative classifications, 

they are simply a recognition of numerous social entities 

which have very little in common beyond the special dis

abilities of Untouchables or associated low-status castes. 

However, they do create a common relationship with the state 

which, with time, has contributed to new political 

affiliations. This establishes caste identity as a modern 

way of mediating between the larger nation and the individual 

with respect to the distribution of resources. 
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The "official" view of social reality therefore has 

important implications for emerging political culture in 

India. For example, identification of a particular caste 

with the Scheduled Caste category mav encourage it to vote 

for candidates who promise to increase benefits for 

Scheduled Castes as a whole. (Political identification among 

dispersed caste groups with Scheduled Castes is shown in 

many attitude surveys (see Anant, 1971; Agarwal and Sharif, 

1976). In recent years, Backward Class Federations have 

formed in many States as newly politicized groups seek 

preferential benefits. Srinivas (1976: 15) notes that this 

"extraordinarily heterogeneous category" includes numerous 

contending groups which are politically identified as 

disadvantaged, despite their exercise of dominant authority 

at the village level. 

In short, India retains its reputation as a land 

of paradox. The complications just outlined are, in fact, 

only the tip of the iceberg. To fully understand the usages 

associated with such phrases as Scheduled Castes or Back

ward classes, it is now necessary to examine the histor

ical origins of affirmative discrimination. 

Historical Background 

In India it has long been unclear whether elites 

intended to utilize affirmative discrimination to remove 
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caste-linked disabilities, or whether disparities between 

groups irrespective of, but possibly including, caste 

distinctions were to be addressed. This uncertainty pro

foundly affects the environment of Supreme Court decisions. 

Under the British Raj, many groups received pre

ferential treatment as part of a larger process of co-

optation. For example, certain castes were preferred for 

military service. Others obtained preferential guarantees 

of landownership or tenancy. Minority religious groups 

were given special protective status. 

This pattern of specialized treatment for distinct 

social entities served to protect articulate elites against 

losses in the emerging political order associated with the 

devolution of power over the first half of the twentieth 

century. Although such entities were held to be "backward" 

relative to others more favorably situated, they were not 

powerless and dependent minorities. The state's concern 

for those hitherto unprotected by special privileges marked 

a direct recognition of potentially disruptive and powerful 

groups (Dushkin, 1972: 1970; Mudaliar, 1978). 

In responding to demands by these groups, the 

British maintained the self-serving belief that India was 

not a "nation" but a "plural society" requiring separate 

treatment for its separate segments. By extending "pro

tection" to different social entities, the Raj addressed 
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the problems of each group rather than those put forward 

by the burgeoning nationalist movement. 

It was in this context that protection was extended 

to "depressed" groups (the early euphemism for Untouchables, 

since replaced by "Scheduled Castes"). By guaranteeing 

certain village positions to low-caste groups and passing 

statutory safeguards to protect them against locally dominant 

castes, the Raj implicitly assumed they were distinguishable 

socially from the rest of their village communities (Dushkin, 

1972:170). This attitude directly contrasted with nation

alist emphasis on unity of purpose. With some justification, 

the British were accused of tactics of divide-and-rule. 

This seemed even more the case when a "depressed classes" 

movement gained favor among Southern Untouchables. Its 

intention was clearly to seek political favors from the 

British and protection from the prejudices of high caste 

nationalist leaders. In direct reaction to this threat from 

within, the Congress party for the first time promised to 

abolish the practice of untouchability (Ambedkar, 1946: 17). 

The demand that Scheduled Castes not carve out a 

separate identity was put forward with greatest energy 

by Gandhi. For him, the state was best suited to facilitate 

voluntary action to remove untouchability; to give official 

sanction to such a curse, even for purposes of social 

redress, would serve to perpetuate it, and to divide the 
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nationalist movement. In his view, injustice could be 

removed only where common interests were realized. To the 

extent that separate identities based on perceived in

justices were encouraged, violence and "communal" dis

harmony would ensue which could only work to the dis

advantage of the weakest sections of Indian society (Frankel, 

1979: 43-46; Zelliot, 1972: 85). (The term "communal" is 

heavily utilized in South Asian political rhetoric. It is 

pejorative, assuming commonalities of caste, blood ties, 

race, language, custom and/or territory which divide national 

identity. Crawford Young uses it nonpejoratively as an 

alternative for "cultural pluralism". See Young, 1976: 12. 

The term will figure importantly in the material to follow.) 

The view of the most important Untouchable leader 

was diametrically opposed. B. R. Ambedkar emphasized 

(1946: 49, 50-52) instead the status of Untouchables as a 

separate community requiring legal and constitutional pro

tection. His answer to Gandhi's attempts to change the 

"hearts" of high caste Hindus was a renewal of prideful 

independence among Untouchables. 

The approaches taken by Gandhi and Ambedkar 

encouraged logically opposed continuing traditions. These 

affect perceptions of affirmative discrimination. One 

approach emphasizes that the nation should be protected 

against disintegrative forces and that the state should not 
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distinguish between castes as if they were separate 

communities. The other approach sees a predominantly Hindu 

social order containing two communities, one forcibly imposed 

on the other. In the latter perspective, only official 

portection of the suppressed community can insure social 

justice. These views clashed in 1932, when Gandhi under

took a "fast unto death" to hald provision of separate 

electorate for Scheduled Castes, while Ambedkar championed 

their inclusion in a proposed British India Act that would 

later serve as the basis of the Indian Constitution. The 

result was a compromise still in existence and unsatis

factory to both: a system of combined electorates coupled 

with reserved seats for Scheduled Castes (Lynch, 1972; 

Fiske, 1972; Isaacs, 1972). 

Another factor confusing the moral and pllitical 

propriety of separate recognition of Scheduled Castes was 

the method used to identify them for the first time in the 

1931 Census. As Dushkin (1972:171) points out, the 

"official de jure definition" for Scheduled Castes in the 

Census emphasized "the religious concept of pollution" 

or extreme impurity as defined by Hindus. This approach 

emphasized relations between groups within a community 

based on customary prohibitions concerning commensality, 

endogamy, and residence. Yet in practice the Concensus 

identified many groups on the basis of secular disabilities 
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such as poverty, illiteracy, and occupation. The emphasis 

on "religious pollution" necessarily implied purposeful 

recognition of the special disadvantages of Untouchables, 

based on discriminatory relations between castes. The focus 

on secular disabilities implied intent to recognize im

balances between groups without attempting to reform social 

norms. Further, while notions of "purity and impurity" have 

invaded otherwise egalitarian themes in Islam, Christianity, 

and Sikhism, it cannot be said that these religious doctrin-

ally support such attitudes. Thus, the official definition 

aimed at Hinduism, while unofficial identification of 

Scheduled Castes encompassed conditions obtaining within all 

religious categories. 

Association of the official "pollution" theory with 

practical acknowledgment of secular disabilities was in all 

probability based on a presumed high correlation between the 

two. Yet it was obvious that severe disabilities existed 

among non-Untouchables as well. If the purpose of affirma

tive discrimination was to redress all severe group differ

ences, untouchability could hardly be the only criterion. 

If the purpose was to account for untouchability as a special 

disadvantage, considered unique to some but not all dis

advantaged groups, the official definition was more appro

priate. 
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Dushkin (1972: 171) notes the official definition 

was opposed to long-standing British policy of "non

interference in social and religious practices": "p llution 

and purification" were not considered "legitimate objects of 

government action". This suggests that official recognition 

of untouchability was only a mistake in judgment obscuring 

an otherwise clear intent. However, the situation is much 

more complex. Initial exploration of the notion of separate 

electorates for Scheduled Castes focused almost exclusively 

on the fact of untouchability as a special disadvantage. 

When asked by the Indian Franchise Committee whether such 

electorates should include only Untouchables, all four 

provinces submitted memoranda suggesting that this be the 

case. Madras (Indian Franchise Committee, 1932: 14, 70, 

215, 271) argued that only "Untouchables" should be 

included "in the category. . .for special treatment", while 

Uttar Pradesh proposed great care be taken to include 

"only. . .those castes" which are "generally regarded as 

degrading". Bengal assumed as a matter of course that 

Muslims were not to be included, suggesting a religious 

test. 

This attitude prevailed, despite the great 

difficulty of defining untouchability. Supplementary 

memoranda submitted to the Franchise Committee revealed 

considerable anguish over this question. A member of the 
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Bombay Provincial Franchise Committee noted "it is difficult 

to determine where un-touchability and touchability 

begins. . .Untouchability cannot be computed in fixed 

numbers" given the graded levels of social discrimination 

visited upon different groups (Indian Franchise Committee, 

1932: 93-94). The chief critic of the official "pollution" 

criteria filed a memorandum claiming "untouchability cannot 

be recognized as a good, and still less decisive, criterion 

of social status. . He noted that untouchability was a 

cultural conception affecting many castes in differing 

degree (Indian Franchise Committee, 1932: 311). The 

difficulties of assessing which groups were most disabled 

by this conception were discussed at length in memoranda 

filed by all provincial committees. 

All of the memoranda strongly emphasize the need to 

establish "careful limits" concerning which groups deserved 

special treatment. The willingness to accept the Untouch

able criterion, despite the doubts about its definition, 

suggest its adoption was based upon a fear that too simple 

an emphasis on relative deprivation between groups could 

encourage a proliferation of group claims. If this be the 

case, one could hypothesize that the Untouchable criterion 

was an artificially built-in standard designed to reduce 

demands to a minimum. However, this does not reckon with 

the tremendous influence wielded by Ambedkar. The main 
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Bombay memorandum clearly incorporated his views. He was, 

indeed, the leading proponent of separate electorates before 

the Round Table Conference in London. For him, Hindu ritual 

injunctions linked to the concept of "pollution" combined 

with secular disabilities quite unambiguously. That he 

proposed to use constitutional provisions to force social 

reform in a most un-British fashion cannot be doubted. 

The result of these competing conceptions was a 

sustained ambivalence underlying affirmative discrimination. 

The attempt to define "Scheduled Castes" in terms of "un-

touchability" established a precedent lasting to the present 

day. Yet Scheduled Castes are frequently confused with the 

alternate category of Backward Classes, which is often 

defined in terms of secular disadvantages extending to non-

Hindus and non-Untouchables. 

By the time the Constituent Assembly met to frame 

a Constitution in 1947, the term "Backward Classes" was in 

common usage. However, there was little agreement con

cerning its meaning. Northern delegates thought it 

synonmous with Scheduled Castes, Mysore delegates equated 

it with all non-Brahmins (97% of the population), Madras 

delegates thought it referred to a stratum of disadvantaged 

but non-Untouchable Hindu castes, and Bombay delegates 

assumed it included Scheduled Castes as well as 

disadvantaged groups from non-Hindu and Hindu populations. 
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Yet the drafted Constitution left the term undefined, leav

ing it to a constitutionally-mandated Backward Classes 

Commission to name which groups were to be included 

(Galanter, 1973a,: 1814-1815). The antics of this Commis

sion are discussed in Chapter 10. 

Under the current Constitution, the only required 

programs of affirmative discrimination concern reserved 

seats for Scheduled Castes in the legislatures. Backward 

Classes receive mention alongside Scheduled Castes in 

Article 15, with respect to quotas in "public facilities". 

ONLY Backward Classes are mentioned in Article 16, with 

respect to "reservations" in government service. However 

the Supreme Court has always assumed the Scheduled Castes 

are included under the article's provisions. 

This situation has made the debate over affirmative 

discrimination extremely ambiguous. On the one hand, the 

term Backward Class, when used in conjunction with Scheduled 

Caste, sidesteps the question of an actual caste basis for 

affirmative discrimination. Chapter 11 assesses Supreme 

Court attempts to devise standards which could render pre

ferences to particular castes less visible or obvious. On 

the other hand, the Backward Class designation has encouraged 

notions of relative group deprivation which could include 

all but the most privileged. This is shown particularly 

in cases arising out of the States of Mysore and Kerala, 
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where the non-Brahmin movement of rural landlords was most 

entrenched. This has stimulated some members of the Court 

to limit Backward Classes largely to groups otherwise 

designated Scheduled Caste. Yet, as we have seen, the 

notion of Scheduled Castes is by no means unambiguous even 

when taken by itself. This confusion strikes at the very 

heart of the issues the Supreme Court has had to confront. 



CHAPTER 10 

THE RISE OF SUPREME COURT DOMINANCE 
OVER AFFIRMATIVE DISCRIMINATION 

It was suggested earlier that, in countries retain

ing the tradition of an independent judiciary, courts are 

likely to establish dominance over public policies that 

provide a basic threat to political consensus. It was 

further suggested that this threat was particularly likely 

where questions of group rights were at issue. This chapter 

examines processes leading to Indian Supreme Court dominance 

over standards governing affirmative discrimination. The 

attitudes and eventual capitualtion of other state institu

tions concerning the Court role are assessed, in the light 

of these earlier hypotheses. 

Lack of clear-cut statutory or constitutional guid

ance on standards governing affirmative discrimination was 

evident from the beginning in India. The courts were faced 

with controversies that had either been unanticipated or 

ignored. Elected leaders were clearly ambivalent about the 

latitude and purposes appropriate for such programs. 

On the one hand, members of the Constituent Assembly 

seemed to show remarkable unanimity for limiting "communal" 

claims by any group. Once a separate Muslim "nation" had 
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been recognized with the formation of Pakistan, the demands 

of other groups desiring special representation in elected 

bodies and alternative forms of constitutional protection 

were easily squelched. The exceptions allowed to Scheduled 

Castes and Backward Classes occurred largely because of 

Ambedkar's powerful leverage as Assembly President. However, 

even he showed occasional distrust of such provisions. He 

rejected an attempt to expand Schedule Caste quotas to 

educational institutions as an inducement to segregated 

facilities (Galanter, 1978: 1817). 

On the other hand, practice belied rhetoric. The 

British system of "communal" awards for dominant rural 

castes was actually revitalized in southern states where the 

non-Brahmin movement remained active. This movement had 

controlled the politics of the region for 20 years. It had 

originated when traditionally powerful village castes 

challenged the overwhelming dominance of urban Brahmins in 

newly established government bureaucracies. These castes 

were able to obtain preferential quotas in all levels of the 

civil service by being named "backward communities". With 

Independence, they were able to obtain quotas as members of 

"unrepresented" communities (Mudaliar, 1978; Dushkin, 1972). 

A few months after promulgation of the Constitution 

the Supreme Court was faced with the question of constitu

tionality regarding a Government Order setting aside 12 
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out of every 14 seats in eight engineering and medical 

colleges for non-Brahmins. Fifty-percent of these seats 

were held for non-Brahmin Hindus, as distinguished from 

"backward Hindus" and :,iiari jans" (Gandhi's term for "Untouch

ables") . Since the latter categories were too poor and 

illiterate to take advantage of such quotas, the attempt to 

benefit middle and high-caste groupings was obvious. Faced 

with the Constituent Assembly's rejection of educational 

reservations, the Court ruled that the Order was contrary to 

Article 15's guarantee against caste discrimination in public 

facilities. The Court explicitly noted that the rights 

affected were "individual" in nature and not inherent in 

"any community or class of citizens". The Madras Advocate 

General had attempted to argue that the "Directive Principle" 

urging aid for the "weaker sections" overruled "Fundamental 

Rights" in this instance. However, the Court retorted that 

only Fundamental Rights" were justiciable; hence, "weaker 

sections" could be given preferences only so long as 

individual rights remained inviolate (Madras v. Doraira/ian, 

1951: 226). 

The response was near-unanimous condemnation of the 

Court. Prime Minister Nehru attacked the Court's emphasis 

on the priority of Fundamental Rights over Directive Prin

ciples as evidence of Court attempts to denigrate 
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Parliamentary supremacy (Merrilat, 1970: 130). In a few 

weeks the Parliament passed a constitutional amendment pro

viding for quotas in "public facilities" for Scheduled Castes 

and Backward Classes under Article 15. (This article was 

discussed on pp. 145-146 . It is reproduced in Appendix B.) 

However, rejection of the Court's position did not 

mean agreement had been obtained about the proper role of 

the Court or the standards appropriate for affirmative 

discrimination programs. Debate over the amendment centered 

on the extreme elasticity of the phrase "Backward Classes". 

Fears that well-off groups might claim "communal" quotas 

were articulated. Many hoped that the constitutionality-

mandated Backward Classes Commission, then in the process of 

formation/ would provide a list of groups based on clear 

criteria. Others preferred to leave such a decision to the 

states, despite the record of the non-Brahmin movement in 

the South (Galenter, 1978a: 1815-1816). 

Parliamentary ambivalence was particularly noticeable 

with respect to the Supreme Court's attempt to require a 

relatively restricted meaning for "Backward Classes" under 

Article 16. In the Venkataramana decision, the Court 

rejected quotas in government service for all groups other 

than Scheduled Castes and "Backward Hindus" (Venkataramana 

v. Madras, 1951). The attempt to insure that the only 

the truly "backward" received preferential treatment accorded 
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well with fears expressed in the Lok Sabha. Yet the Court 

was roundly criticized. Members of the Lok Sabha appeared 

divided over whether Backward Classes encompassed the poor 

as such, or groups among the poor whose poverty was en

trenched by caste discrimination. Ambedkar, then serving 

as Law Minister, noted that "what are called Backward Classes 

are. . .nothing else but a collection of certain castes." 

However, other speakers felt that preferences should be aimed 

only at economic deprivations (Galanter, 1978a: 1816). 

Following Parliamentary rejection of its attempts to 

impose standards, the Supreme Court backed down in order to 

allow the political process to set its own criteria. In a 

manner closely resembling its early decisions on property 

after the Fourth Amendment, the Court avoided controversy 

for a period of eight years. "Communal" awards continued 

at full gallop in the South, with lower courts accepting 

what state governments chose to implement. For example, in 

Mysore a lower court turned down a request that a set of 

job quotas be rendered unconstitutional, because in its view 

all of the affected castes had been given an equal share 

(Kesava v. Mysore, 1956). The clear implication that dis

crimination against individuals does not exist so long as 

groups are equally treated directly contradicted the Supreme 

Court's denial of group rights. Yet the decision was not 

overturned. 



171 

With the courts backing off, pressure was placed on 

the newly created Backward Classes Commission to provide 

workable guidelines. However, the conceptual and practical 

difficulties confronting the Commission completely undermined 

its role. Initially the Commission identified "backward" 

groups using such criteria as trade and occupation, educa

tional levels, and degree of "representation" in the civil 

service. On the surface, this appeared to avoid the element 

of caste disability then associated with Scheduled Castes. 

However, because of the numerous group claims possible under 

such criteria, the Commission insisted that they must be 

linked to "the social position which a community occupies in 

the caste hierachy. . ." (Backward Classes Commission, 1955: 

47; also cited by Galanter, 1978: 1917). In other words, 

caste status was implicitly held controlling over varying 

forms of relative disadvantage. 

As under the Raj, the precise nature of the groups 

receiving benefits of affirmative discrimination over possi

bly disadvantaged groups not so benefited remained un

resolved. The Commission chairman reported an avalanche of 

claims from Muslims and Christians who turned to "the 

fissiparous principle of caste" to meet the applicable 

criteria (Backward Classes Commission, 1955: vi-viii). Since 

low-status Muslims and Christians had indeed suffered caste

like discrimination, such claims could not be rejected out of 
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hand. Most Commission members assumed that Backward 

Classes encompassed more than the Hindu community. Nor was 

it easier to distinguish between Hindu claimants. While 

many groups could claim economic "backwardness", it was by 

no means certain when this was due to caste status as such. 

Many largely illiterate and theoretically low-status castes 

held prominent positions at the village level. Yet another 

difficulty lay in the new government's refusal to identify 

caste designations in the 1951 Census. So far as the polit

ical leadership was concerned, official acknowledgment of 

anything other than a "casteless society" must remain limited 

at best. The Commission was therefore forced to define group 

beneficiaries in a hostile environment and on the basis of 

outdated census data. Where this was insufficient, question

able state-level statistics and depositions by groups 

demanding separate treatment were consulted (Backward Classes 

Commission, 1955: 47, 217; Galanter, 1978a: 1817). 

The result was a final report containing dissents to 

the majority recommendations by five out of eleven com

missioners. The chairman voted with the majority only to 

justify submission of the report. His covering letter 

directly condemned the report's emphasis on caste-based 

benefits. While the letter acknowledges that some groups 

deserve preferences because of caste discrimination, it also 

states that the principle of group-based remedies contradicts 
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the state's ability to address the problem of the truly 

disadvantaged. The "poor", it is noted, can be found in any 

"community", whether or not the latter is recognized as 

"backward". Further, many named "backward" groups are held 

to be "dominant and bullying" to other "backward" groups; 

such entities inevitably monopolize government favors. The 

American "fair employment policy" instituted under President 

Truman is hailed for rejecting "fixed proportions of per

sons" from groups affected by government hiring. Investi

gation of groups for purposes of justifying affirmative 

discrimination is held "repugnant to the spirit of democracy" 

(Backward Classes Commission, 1955: vi-vii). 

The report's emphasis on caste met a hostile reaction 

in the Cabinet upon its submission in 1956. The Home 

Minister noted the "dangers of separatism" inherent in such 

an approach. Specifically, "recognition. . .castes as 

backward may serve to maintain and perpetuate the existing 

distinctions based on caste". Lack of realistic standards 

meant that "the really needy would be swamped by the 

multitude" of competing group claims (quoted from Galanter, 

1978a: 1819). The Registrar General was asked to conduct 

a three-State survey to provide aid to the States in their 

endeavor to establish better standards. 

With this response, Galanter sees a concerted 

effort by the elected leadership of Parliament to move away 
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from the idea of "caste differentials" as in "themselves a 

significant form of inequality" towards the "notion that the 

salent characteristics were economic". However, it is clear 

that intentions could not effectively be translated into 

practical outcomes. As Galanter notes, the Registrar 

General failed to provide a workable list of groups and 

gave up the effort. The States proceeded on their own, 

giving lip service to the idea of clear standards dis

tinguishable from caste status. This was still true by 1965, 

despite fresh Cabinet reiteration of its attitude (Galanter, 

1978a: 1819-1820). 

The criterion initially forwarded by the Registrar 

General reveals difficulties similar to those faced by the 

Backward Classes Commission. In a deliberate attempt to 

avoid caste criteria, an occupational test linked to an 

income ceiling was suggested (Galanter, 1978a: 1819). 

Responses to census takers concerning "occupation" are a 

classic instance of the cultural gap between urban bureau

cratic expectations and rural perceptions. Members of a 

predominantly village-dwelling population based on sub

sistence agriculture undertake numerous undifferentiated 

activities which may simply be impossible to fit into 

clear categories. Surveys of rural laborers (the major 

Scheduled Caste or Backward Class activity) are constantly 

bedeviled by the difficulty of determining the predominant 
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type of labor for given households (Bardhan, 1977). For an 

Indian villager, the status expectations conferred upon him 

by his caste's traditional occupation may be central to his 

life-chances but only indirectly related to the way he 

currently makes a living. 

In short, "backwardness" could not be identified 

except through implicit recognition of caste status. Try 

as it might, the national political leadership could not 

ignore so pervasive and ubiquitous a reality as caste member

ship. 

The failure of elected leaders to establish coherent 

standards encouraged a renewal of court scrutiny by 1962. 

Shortly after the futile efforts of the Backward Classes 

Commission and the Registrar General, the Mysore High Court 

struck down as vague a scheme for Backward Classes. This 

time the decision was widely praised (Galanter, 1978a: 1820). 

Within a short period period, the Supreme Court embarked on 

a long series of important decisions that would define the 

effective boundaries of affirmative discrimination. 

Earlier charges of judicial interference were 

forgotten as by an incremental process judicial standards 

were expanded and enforced. The decision of the Parliament 

not to confront the Supreme Court (as it had earlier and 

as it was continuing to do in the property decisions) with 

elaborate constitutional amendments and outsized rhetoric 
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speaks volumes. It is reasonable to assume that this was 

in large part due to the Supreme Court's fundamental agree

ment with elected leaders on the necessity to limit pre

ferential treatment for caste groups. Moreover, unlike 

the Backward Classes Commission or the Registrar General, 

the Court was under no obligation to arrive at definitive 

conclusions. By virtue of its presumed function of simply 

declaring the intent and meaning of the law, the Court 

had the unique advantage of not being formally responsible 

for its policy-making role. By assuming that an obviously 

vague constitution was already definitive, the Court could 

pretend to apply it, as if it had fully anticipated the 

controversies facing judicial resolution. 

Nevertheless, it is not always easy to fully divine 

the intent of the elected politicians who now acquiesced in 

Supreme Court intiatives. It should be noted that patronage 

considerations linked to Scheduled Caste and Backward Class 

designations provide an important key to political power in 

some parts of India (Dushkin, 1979: 664). In Haryana, 

Scheduled Caste benefits pass through a District committee 

consisting of local elected officials who are primarily 

concerned with accumulating support for the next election. 

(Agarwal and Sharif, 1976: 173). Backward Class benefits 

in Andhra Pradesh and Bihar have been a necessary 

ingredient for procuring electoral support. Politicians in 
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Karnataka and Maharashtra consider promises to Scheduled 

Caste and Backward Class organizations a factor in any 

viable State-wide political coalition (Srinivas, 1976: 

16-17). 

These situations lead one to ask whether "prin

cipled" statements in favor of limiting caste-linked pro

grams acoord with the actions that would have been taken 

if the Backward Classes Commission could have established 

a caste-free method for identifying those in need. The 

probable answer is that elected leaders would like the 

best of both worlds. Not wishing to give up the advantages 

of caste-based patronage, neither would they wish affir

mative discrimination programs to hinder their capacity to 

meet the increased demands of those not benefited by them. 

Recent years have witnessed a deeply aggravated resent

ment against affirmative discrimination by those who feel 

they have been unfairly treated. In 1978 and 1979 full 

scale riots broke out in Bihar, Haryana, and Maharashtra 

(Samiti, 1979: 845-852: Overseas Hindustan Times, 

9/17/78; 9/3/78). This had led such figures as President 

Reddy to propose renewed de-emphasis of the "caste-basis 

of poverty", in order to insure "that the poor among the 

non-Harijans also get due attention".(Overseas Hindustan 

Times, 10/21/78: 2). The Janata regime's "antyodaya" 

schemes, established to help the poorest families in 
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each village without regard to caste, were launched in the 

midst of the wave of protests alluded to. 

More than this, there is direct evidence of an 

institutional trend towards redefinition of state purposes 

away from special quotas and protection for particular 

castes. While often subtle, the apparent strategy is to 

show generalized concern for the "poor" through programs 

for the Backward Classes, while increasingly ignoring or 

de-emphasizing any de facto caste basis for such a desig

nation . This is shown particularly in the attempt to 

incorporate many Scheduled Caste schemes into the juris

diction of agencies primarily devoted to the needs of 

Backward Classes. The association of Scheduled Castes with 

untouchability in public discourse has been noted. This 

has always made its caste basis less ambiguous than the 

vaguer designation of Backward Classes. By attempting to 

directly associate the needs of Scheduled Castes with 

Backward Classes, the state shows a clear intention to 

obscure its own motives. 

Nowhere is this more clearly revealed than in the 

treatment given the once-independent Commissioner for 

Scheduled Castes. Under Article 338 of the Constitution, 

the Commissioner is given a status entirely separate from 

other governmental entities. According to a 1951 

opinion by the Ministry of Law, Article 338 "prima facie 
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excludes any implication" that the Commissioner's duties 

"can properly be passed on to any authority or person not 

subordinate or answerable to him" (Commission on the Wel

fare of Scheduled Castes and Scheduled Tribes, 11/69: 

Appendix IV). The Constituent Assembly originally 

envisaged an office similar to that of an independent 

auditor or judge. Charged with investigatory responsibil

ities concerning the treatment of Scheduled Castes, the 

Commissioner was to be a partisan watchdog on behalf of 

groups falling under that designation (Chaudhuri, 1972: 

1115) . 

Accordingly, the Commissioner established his own 

field organization in the 1950s to hear complaints and 

conduct regional and local investigations. By 1965 this 

organization had grown considerably as the Commissioner 

pursued his mandate to obtain independently derived data 

on the treatment given Scheduled Castes by government 

agencies. Regional officers declared themselves ready to 

hear grievances. The Commissioner became intimately 

involved in a wide range of programs affecting Scheduled 

Castes. Grants-in-aid from State governments and non-

official agencies were monitored by his own nominees sitting 

on local managing committees. The Commissioner was quick 

to be partisan. Frequent unabashed condemnation of State 

governments for failure to provide data or carry out 
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programs occurred, involving the naming of specific agencies 

and individuals (Committee on the Welfare of Scheduled 

Castes and Schedules Tribes, 11/69: 11, Appendix V). 

In short, the Commissioner was a highly visible 

symbol of the constitutionally-mandated concern for 

Scheduled Castes. In 1967, under the prodding of a politi

cal realignment giving more influence to State governments, 

this visibility was sharply curtailed. The Social Welfare 

Department established its own competing field organization 

to monitor schemes hitherto the preserve of the Commissioner. 

More than this, it successfully argued that the Commis

sioner's "field organizations with senior officers located 

at different places in the country. . ." were not necessary 

for collecting data. The Commissioner was enjoined to rely 

upon the good faith of state and private agencies for data. 

Specifically, he was informed that he had "three Research 

Officers" on his own staff capable of collecting "all the 

information that is required. . ." (Committee on the 

Welfare of Scheduled Castes and Scheduled Tribes, 11/69: 

23). The absurdity of this in "a vast country comprising 

as many as 26 States and union territories spread over an 

area of three million kilometers", containing a widely 

dispersed Schedule Caste population of over 100 million 

living in regions still "inaccessible to most Officers. . 

was pointed out by the Commissioner to no avail 
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(Committee on the Welfare of Scheduled Castes and Scheduled 

Tribes, 11/69: Appendix IV). 

Subsequently the Commissioner's field organization 

was transferred to the authority of the Director General, 

Backward Classes Welfare. The Commissioner's office was 

taken from its independent niche in the highly prestigious 

Home Ministry and reassigned to the low-status Social 

Welfare Department. The direct monitoring of programs for 

Scheduled Castes was severely reduced. Investigation by 

Scheduled Caste members of the Lok Sabha found Zonal 

Directors in the Backward Classes Welfare agency had "too 

much territory to cover" and could not "respond effectively 

to complaints and grievances of Scheduled Castes. . ." 

Data collection has slowed down as officers found less time 

to respond to the Commissioner's requests for information 

(Committee on the Welfare of Scheduled Castes and Scheduled 

Tribes, 11/69: 24-34). 

The near-total eclipse of the Commissioner occur

red despite an increase in Backward Classes designees. 

Further, the 1970s saw an increase in the number of programs 

aimed at that 40% of the population falling below the 

"poverty line" established by the central government 

(Frankel, 1979: 501-504). It is hard to escape the con

clusion that the primary concern of the elected government 
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lay with the sheer visibility of an independent office 

holding exclusive concern for Scheduled Castes. 

The general direction of governmental activity 

remains clear. As elected leaders expand their stated 

concern for the "poor" and the "backward" they seek at the 

same time to delimit and obscure the caste basis of pro

grams of affirmative discrimination. Yet it has been seen 

that poverty and "backwardness" cannot in practical terms 

be dissociated from caste distinction. This situation 

corresponds to the inherent conflict within affirmative 

discrimination what was outlined in Chapter 8 (See p.133-

137). Elected leaders instinctively seek to limit obvious 

official recognition of ascribed group characteristics. 

Where they are unable to ignore these characteristics, they 

claim concern for the disadvantaged as such, while in 

practice introducing programs which to some degree address 

such characteristics. This pattern exactly accords with 

the orientation of the Supreme Court, as we shall now see. 



CHAPTER 11 

SUPREME COURT RULINGS ON AFFIRMATIVE 
DISCRIMINATION: FROM BALAJI TO THOMAS 

Three major concerns inform Indian Supreme Court 

decisions on affirmative discrimination. First, the Court 

has shown determination to limit programs to genuinely 

"backward" or disadvantaged groups; to this end, it 

scuttled middle and high caste preferences left over from 

the non-Brahmin period. Secondly, it has attempted with 

mixed success to reduce the importance of caste criteria 

for determining who shall receive preferences. However, it 

has been no more able than other institutions to resolve 

the conceptual and practical difficulties outlined earlier. 

Accordingly, it has sought to project workable limiting 

standards upon other institutions without becoming bogged 

down in questions of detail and definition. Finally, the 

Court has attempted, in the light of its own perceptions, 

to juxtapose the rights of the larger nation against those 

benefited through preferential treatment. To this end 

it has succeeded in giving wider legitimacy to affirmative 

discrimination. 

A long series of court battles in Mysore preceded 

the Supreme Court's first major ruling after the failure 
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of the Backward Classes Commission. In each instance, the 

Mysore High Court struck down attempts to impose thorough

going "communal"quotas reminiscent of the "plural society" 

of colonial days. One Government Order (G.O.) divided 164 

"Backward Class communities" into 14 categories and dis

tributed among these in varying proportions 45% of available 

seats in medical and engineering colleges; these ranged 

from 1.27= for Indian Christians to 8.57o for Lingayats (a 

Hindu sect-cum-caste). The term "communities" deliberately 

obscured the nature of the beneficiary groups; religious, 

residential, and caste distinctions were mixed together 

without any attempt to specify what they had in common. 

The population favored in this fashion, excluding Scheduled 

Castes, represented 957o of the State total. The G.O. was 

struck down as an "unintelligible classification", when the 

Government could not explain its rationale. Subsequent 

G.O.s were struck down as "frauds on the Constitution". This 

phraseology, also used in the property decisions, was inten

ded to suggest covert attempts to circumvent limits placed 

by the Constitution through improper use of the Backward 

Class reservations in Article 15's otherwise complete pro

hibition against caste discrimination in public facilities 

(Ramkrishna Singh v. Mysore, 1960). One particularly 

significant ruling outlawed a provision enabling members of 

the Backward Classes to fill vacant Scheduled Caste quotas 
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once their own quotas were filled (S. A. Partha v. Mysore, 

1961: 220). Given the well-known incapacity of Scheduled 

Caste members to fill their own quotas due to an inability 

to meet minimum requirements, it is probable that Backward 

Classes were the prime intended beneficiaries of Scheduled 

Caste quotas from the beginning (Cf. Agarwal and Sharif, 

1976: 76; Dushkin, 1979). 

After six G.O.s had been rendered unconstitutional 

by the High Court, an appeal reached the Supreme Court. The 

G.O. at issue placed all "communities" excepting Brahmins 

(constituting #5 of the population) within Scheduled Caste 

or Backward Class categories in order to reserve 687o of all 

seats in higher educational institutions. Caste status was 

held the defining characteristic of "community"; it was the 

only criterion used to determine "backwardness" (Balaji v. 

Mysore, 1962; 439). 

The Supreme Court took this opportunity to carry 

out a full-scalle attack on caste quotas. A "caste only" 

basis for determining "backwardness" was held impermissible 

under Article 15. The special "reservations" for Backward 

Classes, allowed in the fourth clause of the Article, were 

held an "exception" to the general prohibition against 

caste discrimination enunciated in the first clause; to 

allow an "exception" to encompass most of the population 

was considered a defeat of constitutional intent, hence a 
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"fraud on the Constitution". The Court noted that the object 

of Article 15(4) was to "advance the interests of society as 

a whole by looking after the interests of the weaker elements 

of society". Such larger interests could not be compromised 

by caste quotas (Balaji v. Mysore, 1962: 468). In short, the 

interests of the state relative to the nation were held con

trolling over obligations to any groups. 

To buttress its position, the Court discussed in 

detail the failures of the Backward Classes Commission, Home 

Ministry reaction to the Commission's report, and the central 

government's attempts to reduce exclusive caste-based 

criteria through its communications with the Mysore Education 

Department. The opinion evinced a visceral distrust of 

caste recognition for whatever purpose. While acknowledging 

that caste was a key variable for explaining and describing 

"backwardness", the Court forwarded alternative variables 

that might be used as well (Balaji v. Mysore, 1962: 461). 

A subsequent decision rejected a contention that "caste" 

was a "necessary" consideration, however "relevant" it 

might normally be (Chitralekha v. Mysore, 1964: 368). 

Of particular interest was the Court's resolute 

rejection of any attempt to divide the Backward Classes 

into "backward" and "more backward" categories on the basis 

of literacy. "Backwardness" was held to be both a "social 

and educational" condition; simple illiteracy was in 
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itself insufficient. More importantly, it was suggested 

that "backwardness" was not "relative in the sense that any 

classes who are backward in relation to the most advanced 

classes of society should be included in it" (Balaji v. 

Mysore, 1962: 459). With this wording, the Court linked 

"backwardness" to a "social" condition distinguishable from 

the non-Brahmin movement's preoccupation with the simple 

"underrepresentation" of castes of whatever level in 

educational institutions. However, the precise nature of 

this "social" condition remained ambiguous. The Court 

noted that Backward Classes are distinguished from Scheduled 

Castes precisely in being "classes" and not "castes". 

Presumably, the "social" condition indicating backwardness 

involved disabilities of a "class"nature. Yet the text of 

the decision linked caste and class so closely together 

as to be virtually indistinguishable. It was suggested 

that "class" serves as a basis for preferential treatment, 

because "functional and occupational" division have been 

"over-burdened with considerations of purity based on 

ritual concepts. . .which introduced inflexibility and 

rigidity" (Bala.ji v. Mysore, 1962: 459). In this manner 

the Court managed to have its cake and eat it too: pre

tending that "caste" was not a "necessary" basis for 

Backward Class preference, it nevertheless defined "class" 

in caste terms. 
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The Court felt itself under no obligation to solve 

practical problems left unresolved by others. While 

establishing guidelines, care was taken to avoid precedents 

which might hinder maneuverability at a later date. "Speak

ing generally and in a broad way" the Court suggested that 

Backward Class quotas should not exceed 507o of the popula

tion, depending upon "relevant prevailing circumstances" 

(Balaj i v_. Mysore, 1962: 440). The use of interviews to 

screen applicants to graduate schools was accepted, despite 

their potential for misuse as an instrument of caste dis

crimination, because "it is not for us to say which method 

should be adopted" (Chitralekha v. Mysore, 1964: 383). In 

this manner the Court distinguished methods used to screen 

applicants from the criteria employed through these methods, 

a dubious distinction at best. Nevertheless, the Court was 

able to advertise the modesty of its own role, while leaving 

open the possibility of future intervention. Further, the 

Court accepted an "income test" designed to exclude other

wise eligible beneficiaries of affirmative discrimination on 

the grounds of their relative wealth, despite the fact that 

the income specified was more than five times the national 

average (Chitralekha v. Mysore, 1964: 384). This trans

parent attempt to benefit well-off groups was accepted 

because the Court wanted to reassure political authorities 

of its reasonableness. Having made its point about the 
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prevailing emphasis on caste criteria, the Court revealed 

a capacity for pragmatic adaption to political realities. 

The Court moved swiftly to extend its strictures to 

public employment quotas. The rules enunciated for Article 

15(4) and higher education were transferred wholesale to 

Article 16(4) and its allowance for Backward Class quotas 

in government jobs. On the surface the Court seemed at first 

to extend the scope of allowable quotas. An initial chal

lenge to Scheduled Caste quotas on the ground that these 

were not mentioned in Article 16 was turned down under the 

presumption that Backward Classes necessarily encompassed 

Scheduled Castes (Southern Railway v. Rangachari, 1962: 36). 

Rejection of Scheduled Caste claims under Article 16 would 

undoubtedly have defeated the purposes of the Article and 

created a political storm. However, it is also clear that 

subjection of Scheduled Caste claims to standards generally 

applicable to Backward Classes encouraged stronger argu

ments against purely caste-linked criteria. 

With Backward Class standards as precedent, the 

Court began to place strong limits on Schedule Caste quotas. 

One year after the Balaji rulings, the "carry-forward 

rule" was placed under restraints. This rule had originally 

allowed unfilled quotas for previous years to be "carried 

forward" into current quotas. Thus if 15 out of a yearly 

25 job openings allotted to Scheduled Castes remained 
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unfilled, this could be added to the quota for the ongoing 

year, thereby leaving 40 slots to be filled. Over several 

years the rule could theoretically lead to a 100% quota. 

The Court ruled that Scheduled Caste quotas were no longer 

to be totaled at more than 507o of available openings for 

any given year. The arguments for the Mysore decisions were 

revived. As with Article 15(4) in relation to Article 15(1), 

Article 16(4) was called an "exception" to Article 15(l)'s 

general prohibition against caste discrimination. The Court 

reasoned that an "exception" could not be used to "nullify 

and destroy" the general intention behind any article. If 

a 1007o quota were indeed reached as backlogs piled up, the 

Court felt this would deny "a reasonable opportunity for 

employment to members of other communities" (T. Devadason 

v India, 1963: 690). 

The import of this decision was very different from 

previous rulings affecting high and middle castes with 

respect to higher education. Because of high illiteracy 

and other disadvantages, Scheduled Castes are seldom able 

to fill slots in professional schools. Civil service 

positions at lower levels, however, frequently meet and 

even surpass Scheduled Caste quotas. Such positions might 

be said to parallel very low-status peon roles found in 

rural villages; this means they are less subject to com

petition by higher status groups (Cf. Dushkin, 1979: 664). 
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Nevertheless, the limitation contained elements of 

unreality. Where quotas have gone unfilled, it can be 

presumed that minimal requirements existed that could not 

be met. However high a quota becomes on paper as unfilled 

portions are added year-by-year, it is unlikely that these 

will be filled all at once by suddenly qualified Scheduled 

Castes. When quotas for a given year go unfilled by a 

certain date, they automatically become available for 

general candidates. (See the Brochure on Scheduled Castes 

in Services, Government of India, 1975:28.) In a related 

case Judge Wanchoo had uttered a strong dissent on just 

these grounds. Itfith respect to Backward Classes in Madras, 

he suggested attention be paid instead to actual seats 

filled when determining quota limits (Southern Railway v. 

Rangachari, 1962: 47). The challenge was never taken up. 

More important than any practical impact was the 

Supreme Court's presumption that use of caste quotas under 

any circumstances must be considered an "exception" to 

prevailing constitutional guarantees of equal treatment. 

The notion that Articles 15 and 16 sourght largely to remove 

caste discrimination in educational institutions and the 

civil service, by pretending the nonexistence of caste 

distinctions except for special programs, is not self-

evident. In a dissent to the Court's decision on the 

"carry-forward rule", Subba Rao (the future Chief Justice 
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and author of the Golak Nath decision) argued that too 

strict enforcement of guarantees against caste discrimination 

would reinforce the disadvantages of "backward" castes. He 

argued that Article 16(4) should be viewed as "a power 

untrammelled by the other provisions of the Article", 

designed to provide practical relief from socially pervasive 

caste discrimination. He rightly pointed out that, regard

less of paper quotas and formal percentages, Scheduled Castes 

remained "unrepresented" at most levels of the civil service 

(Devadason v. India, 1963: 700-701). 

Coming from the Court's best-known advocate of "fund

amental rights" guarantees in property matters, the dissent 

is highly interesting. The point of view reflected a per

spective not seriously considered by the Court until its 

"socialist"phase in 1973. His approach seems close to the 

Ambedkar perspective, which considered affirmative dis

crimination a minority "right" rather than an "exception" 

precisely because pervasive injustices required state 

favoritism towards oppressed groups. Subba Rao's position 

resembles as well the dissents in Bakke (the American case) 

which hold that preferential treatment of racial minorities 

may be "required", if the "equal treatment of the laws" 

is to be realized (Bakke v. Regents, 1978: 27). 

By considering affirmative discrimination programs 

"exceptions", the Supreme Court clearly staked out its 
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pre-eminent concerns. The general distrust of caste-

conscious policies was rendered higher priority than the 

state obligation to root out caste-linked injustices. 

"Exceptions" to normal state aloofness from caste matters 

were allowed only so long as the general rule remained un

questioned. This attitude was reinforced when the central 

government's decision to reject special treatment for 

Scheduled Castes in high status Class I and Class II civil 

service positions was upheld. Taking care to reject Subba 

Rao's earlier dissent, the Court once again reiterated 

Article 16(4)'s exceptional status and affirmed that the 

state was under no obligation to utilize caste quotas 

(C. A. Rajendran v. India, 1968: 507). 

Seervai suggests exceptional status logically 

places the legal burden of proof upon the state whenever 

Backward Class or Scheduled Caste programs are challenged 

(Seervai, 1976: 296-304). This accords with American 

practice, where racial classifications routinely require 

proof of "compelling state interest" going beyond the normal 

"rational basis" test for other state classifications. One 

might suppose, therefore, that the Indian Supreme Court 

sought to place a legal burden on the state whenever it 

sought to institute caste-linked programs. However, in 

practice the Court has shown some inconsistency about where 

to place the burden of proof. Indeed, by giving out 
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conflicting precedents, it has encouraged lower courts to 

adopt diametrically opposed positions (Nair, 1969). 

This raises the fundamental problem of intent. 

Either the Court desired a show of flexibility while placing 

greater pressure on affirmative discrimination, or there 

exist strong differences of opinion between the Justices. 

In the latter instance, it would be reasonable to hypothesize 

that short judicial tenures, as well as the use of separately 

constituted "benches" for different decisions, has hampered 

the creation of consistent precedents (See p. 38). in such 

a situation, it would be difficult to pin down the Court's 

general orientation to affirmative discrimination beyond 

that already outlined. 

A close look at cases which differently place the 

burden of proof reveals (1) the immense disadvantages placed 

on state sponsors of affirmative discrimination when they 

are assigned such a burden, as well as the relative advant

ages held by them when the situation is reversed, and (2) 

a clear desire by the Supreme Court to continue to place 

pressure against state authorities, however the legal 

burden may be placed. Taken together, it appears that the 

Court has opted for flexibility even at the expense of 

consistency. This fact reinforces an impression of the 

Court's underlying pragmatism. 
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A series of cases originating in Kerala is par

ticularly instructive. In 1964 the Karala High Court reject

ed and then accepted the same Backward Class quotas as the 

burden of proof shifted from State to challenger. Yet 

even when the burden lay upon the challenger, the state was 

warned of the need for a more respectable defense. This 

attitude persisted until 1976 when we find the Supreme Court 

upholding the lower court's decision to strike down pro

visions accepted earlier. A close look at these decisions 

reveal growing judicial sophistication over the sociological 

import of court rulings. 

In the first 1964 case, with the burden on the 

state, the High Court marshalled an overwhelming array of 

evidence to prove the state intended to benefit relatively 

powerful groups under cover of "backwardness". Recent 

Supreme Court precedents for its critical stance were 

quoted with obvious relish. Arguments in the case were 

clearly mismatched in favor of those challenging the state. 

At issue was a 1963 G.O. which established quotas in medical 

and engineering colleges for, among others, Ezhavas. 

Leaders of this group sought to perpetuate the colonial 

tradition which had guaranteed them "representation" in 

state-run institutions. They pointed to a long past where 

low status and caste prejudice hindered development of the 

self-esteem necessary for social advancement. It was noted 
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that Ezhavas had been denied entry to Hindu temples, 

excluded from village wells, forced into degrading occupa

tions, and "till very recent times . .regarded as Untouch

ables. . (Jacob Mathew v. Kerala, 1964: 46). Yet 

challengers were able to prove that in contemporary times 

Ezhavas served as "very high officers in the Judicial 

Department, as well as in the colleges, as Heads of Depart

ments, Secretaries to Government Ministers. . ." and in the 

highest ranks of the civil service (Jacob Mathew v. Kerala, 

1964: 45). In a devastating brief extensively quoted by 

the court, it was shown that the government's case relied 

on data almost fifty years old. Very recent commentary 

from other survey reports by the government indicated that 

legal and social barriers had "ceased to exist" (Jacob 

Mathew v. Kerala, 1964: 53). 

However, the obvious lack of government preparation 

in the face of this initial court challenge did not settle 

the matter. In a case decided by the same court in the 

same year, the burden of proof was placed on the challenger 

with very different results. Ignoring the holes in the 

government's case, the court simply stated that "it is not 

possible to say that the Government was wrong in its 

assumption". It was pointed out that a thorough-going 

study of the Ezhava caste did not exist; hence, it was not 

"possible to say that the . . . conclusion. . ,was erroneous" 

(R. Jacob v. Kerala, 1964: 316). 
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However, such language did not mean the court 

intended to shrug its shoulders whenever the legal burden 

lay on the challenger. Later decisions find the court 

increasingly insistent that the state bring its data up to 

date. Four years later the court still placed the burden 

on the challenger, while quoting extensively from Supreme 

Court decisions about the inadmissability of "caste only" 

considerations. The state was told to undertake regular 

surveys. In the background can be sensed growing impatience 

by High Court judges; a biting dissent quotes relevant 

Supreme Court cases to show the majority should have 

rejected outright prevailing state policy (Pillai v. Kerala, 

1968: 51). 

It is probable that the High Court found itself 

increasingly dissatisfied with both challenger and state on 

the nature of the Ezhava caste. It suggested that arguments 

brought before it masked, rather than illuminated, the social 

realities they purported to portray (Pillai v. Kerala, 

1968: 52). In all likelihood, such distortion was encouraged 

by the initial presumption that caste discrimination re

mained a primary function of total group standing in the 

social hierarchy. However, available evidence suggests that 

both the state and its challengers were correct. While 

Ezhavas as a whole do suffer social stigmas, the quotas 

under attack benefited those few who could in no sense be 

said to be hampered socially or politically by caste bias. 
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Robert Hardgrave (1968) has shown how a tiny 

segment of toddy-tappers (also the traditional Ezhavan 

occupation) overcame its low-caste stigma through careful 

management of economic resources and marriage ties. In a 

"hiving" process well known to social investigators in 

India, this segment succeeded in distinguishing themselves 

from fellow caste members through reformulation of origin 

myths and adoption of high caste customs and manners. It is 

very probable that something similar happened to Ezhavas. 

Nair (1966: 183-184) describes the caste as comprised of 

a "small middle class" and a "vast majority consisting of 

tenants, landless laborers, factory workers, and toddy-

tappers". The "small middle class" could account for the 

high-level State positions noticed by challengers to Ezhavan 

quotas. Indeed, the G.O.s under scrutiny in the 1964 

decisions were implemented under an Ezhavan Chief Minister 

heading a Congress party voceriferously rejected by non-

middle class Ezhavas in favor of the Communists. That 

quotas in graduate professional colleges were not intended 

to benefit landless laborers and factory workers is reason

ably clear. 

By 1976 the State High Court accepted the finding 

of an investigative commission that privileged sections of 

"backward" groups benefited disproportionately from quotas. 

An unsuccessful petition was brought by an Ezhavan who had 



199 

been denied admission under a medical college quota because 

she came from a family with an income in excess of Rs. 

10,000. The court thereby accepted the argument that 

income differentials within a caste could create subcaste 

distinctions of greater importance than the caste's position 

in the intercaste hierarchy. The Supreme Court upheld this 

ruling in a decision demonstrationg genuine sociological 

sensitivity. Recent research was quoted to prove that 

"class" differences within a caste could differentially 

affect the power of caste stigma over individual oppor

tunities. It was noted that above a certain income level 

caste disabilities tend to disappear. Below that level 

caste prejudice could be extremely debilitating. The Court 

found the state argument that high-income Ezhavas were often 

"educationally" backward largely irrelevant, since this did 

not affect their capacity to wield political power or hold 

high-level civil service positions (Jayasree v. Kerala, 

1976: 730). 

In recent cases the Supreme Court has shown greater 

willingness to consistently place the burden of proof upon 

the state. Further, the state has been asked to submit 

more than summary findings of commissions or other official 

bodies to back up quotas. Such findings have been dismissed 

when data informing them has not been placed before the 
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bench (A. P. v. P. Sagar, 1968: 1379). Under the overall 

guidance of the Supreme Court, the judicial system has 

forced the state and national governments to exercise in

creasing restraint. Between 1965 and 1971 six new state-

level commissions were set up under court pressure to 

establish new and better standards. Despite this the 

original attempt by the central government to substitute 

"economic for communal criteria" has largely failed. Caste 

criteria remain fundamental, albeit subject to court 

insistence on continual reassessment (Galanter, 1978a: 1821). 

The direction of judicial intent, therefore, seems fairly 

clear. Aware that the reality of caste cannot be ignored, 

the Supreme Court nevertheless seeks to reduce its signifi

cance and visibility. 



CHAPTER 12 

THE THOMAS DECISION: ATTITUDES 
OF A "SOCIALIST" COURT 

In 1973 the Supreme Court began to move in a 

direction many dubbed "socialist". While a clear assertion 

of judicial prerogatives, the Kesavananda decision of that 

year for the first time in the history of the Court appeared 

to consider the "Directive Principles" of the Constitution 

co-equal with "Fundamental Rights". At least in theory the 

Court thereby proclaimed itself willing to temper its regard 

for individual rights with considerations based on the 

Constitution's mandate for social transformation (see pp.118-

119)• By 1977 two Chief Justices had been chosen in 

violation of hitherto sacrosanct seniority principles 

favored by conservatives (Abraham, 1978). New Justices such 

as Mathew and Krishna Iyer were distinctly associated with 

the left wing of the political spectrum. 

In 1976 an extraordinary Constitutional Bench was 

called to reconsider whether Article 16(4) ought to continue 

to be considered an "exception" to Article 16(1)'s pro

hibition against caste discrimination in public employment. 

By implication, the relation between Article 15(1) and 15(4) 

was also at stake. The key constitutional question centered 

201 
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on Article 14's broad guarantees of "equality before the 

law" and "equal protection of the laws". If Article 16's 

narrower concern with caste discrimination could be con

sidered subordinate to Article 14's broader concern with 

"equality" as such, it might be presumed that enforcement of 

antidiscrimination statutes under Article 16(1) need not 

have priority over Article 16(4)'s sanction for outright 

favoritism towards low castes or deliberate handicapping of 

high castes. The answer to this question would clearly 

turn on whether the guarantees of Article 14 required 

affirmative discrimination in favor of Scheduled Castes. 

A fundamental divide over the meaning of "equality 

before the law" and/or "equal protection" lay at the heart 

of the debate. Even if Article 16 were held subordinate to 

Article 14, the question remained whether such phrases meant 

the state should treat alike all who applied for public 

sector jobs regardless of position in the caste hierarchy. 

If so, Article 16(4) could still logically stand as an 

exception to the general rule. However, if the phrases meant 

the state should act to insure that irrelevant or inadmisr 

sible social handicaps did not hinder the opportunities of 

those who applied for public sector positions, Article 16(4) 

logically stood as an "explanation" of what the Constitution 

meant in Article 14 and must remain unhindered by Article 
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16(1). The implications of either approach for placing the 

burden of proof is obvious. 

Well before the Bakke case reached the United States 

Supreme Court, one American commentator noted its remarkable 

similarity with Thomas. Both cases considered whether 

"equal protection" clauses (contained in the American 14th 

Amendment as well as the Indian Article 14) promoted or 

allowed racial or caste preferences (Katz, 1977: 617). One 

might note as well that the Indian notion that "equal pro

tection" might require state action on behalf of the 

socially stigmatized accords with what some scholars consider 

the original intent behind the 14th Amendment (Fiss, 1976). 

Unfortunately, the ultimate Supreme Court ruling in Bakke 

fudged on this use. Powell's swing opinion asked instead 

whether "equal protection" allowed "diversity" in educational 

institutions, while four Justices chose to emphasize a non-

constitutional issue (Bakke v. Regents, 1978). 

Although it did not involve an issue of constitu

tional interpretation, the Weber case paralleled much more 

closely the facts of the Thomas decision. Unlike Bakke and 

DeFunis, as well as the cases concerning educational quotas 

brought before the Indian Supreme Court, both Weber.and 

Thomas were concerned with middle-status skilled positions 

much more likely to reflect the aspirations of low-status 

upwardly mobile groups than a few professional slots in law, 
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medical, or engineering schools. Both decisions were far 

more momentous in their long-range consequences for the full 

range of affirmative discrimination programs. Curiously, 

both sets of controversies involved promotional quotas for 

already hired favored groups (Scheduled Castes and blacks) 

which set aside the claims of fellow employees (middle castes 

and working-class whites) who had greater seniority (Weber 

v. United Steelworkers, 1979). 

The Thomas decision contains over 100 pages of 

hotly argued opinion. Major portions are obiter dicta, 

swelling with rhetorical flourishes. Six out of seven 

Justices wrote separate opinions. The majority advocated 

outright judicial intervention on behalf of the poor and 

disadvantaged. The judicial activism advocated in Golak 

Nath and Kesavananda found a new outlet much more in 

keeping with the "socialism" advocated by partisans of the 

left. By a four-to-three margin, the Court proclaimed the 

reversal of the established presumption that Article 16(4) 

is an "exception" to an otherwise unqualified guarantee of 

equality. The provision is henceforth to stand as an 

"explanation" of that guarantee, which the state has an 

obligation to fulfill by partisan action favoring the "weaker 

sections". As Hardgrave notes (1976:18), the reasoning 

behind this reversal has "direct relevance for the broad 

context of (affirmative discrimination", whether in India 
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or elsewhere. Paramand Singh points out that the Court's new 

direction rejects previous preoccupations with "formal or 

legal equality which takes no account of. . .social con

ditions. . ." (Singh, 1976:-307). 

Strangely, however, it is not clear that caste-

based programs are thereby defended. While "socialist" 

credentials are displayed in eloquent arguments against a 

strict meritocracy, the dilemma of group v. individual rights 

remains largely unaddressed. The "definitive" nature that 

Hardgrave presumes for this ruling (Hardgrave, 1976: 18) 

must therefore be questioned. 

Chief Justice Ray posits that removal of caste dis

crimination and realization of "equality of opportunity" can 

occur only where those "unequally situated" are treated 

"unequally". For him "equality of opportunity among un-

equals can only mean aggravation of inequality". Hence, 

preferential aid is necessary, provided the constitutional 

proviso requiring "due regard for administrative efficiency" 

is met (Kerala v. Thomas, 1976: 311, 334-335). 

The qualifying phrase "administrative efficiency" 

has frequently been used to deny Scheduled Caste claimants 

to middle-range positions (Aries, 1971: 53). Ray takes 

careful note of this factor in order to reduce its importance 

for the quotas under investigation. Along with Krishna Iyer 

(who dismisses the "efficiency" limitation by noting that the 
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beneficiaries are "pen-pushing clerks, not magistrates"), 

Ray rejects the importance of scores on written exams for 

determining promotions. Noting that Scheduled Castes still 

remain "in the lowest rung of the State services", he argues 

that breakage of the 50% limiting rule on yearly quotas 

provides no problem, because Scheduled Castes are still 

"underrepresented" at higher levels (Kerala v. Thomas, 1976: 

335) . 

In short, the Chief Justice's opinion provides a 

strong argument against strick meritocratic criteria. Lack 

of emphasis upon "administrative efficiency" is not, however, 

a clear-cut defense of caste quotas. Ray carefully notes 

that quotas are allowable "only with respect to backward

ness" (Kerala v. Thomas, 1976: 335). Supreme Court precedent, 

as has been shown, allows caste to be considered an element 

contributing to "backwardness", but it plainly does not 

require it. (Cf. Chitrelekha v. Mysore, 1964: 368; A. P. v. 

Sagar, 1968: 1379; Jayasree v. Kerala, 1976: 730). If 

"backwardness" is potentially casteless, Ray's arguments do 

not provide clear support for preferences for other than those 

who are "underrepresented" or in "need". Further, Ray points 

out that Scheduled Castes "are descriptive of backwardness" 

and not castes "within the ordinary meaning of caste" (Kerala 

v. Thomas, 1976: 335). The non-ordinary meaning of caste is 
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left unstated. The implication of a purely administrative 

category for Scheduled Castes is perhaps intended, but un

provable . 

Concurring opinions go to greater lengths in their 

description of Scheduled Castes and "backwardness". Yet 

"caste" as such is rarely mentioned. Indeed, the pre

ponderance of comment is weighted towards any factor in the 

environment which might unfairly hold back competitors for 

public employment. Meritocracy is assulted, but affirm

ative discrimination based on caste or other specified group-

based disability is explicitly or by implication set aside. 

Justice Mathew's opinion is startling for its sweep

ing and open-ended conclusions. Three characteristics stand 

out with surprising clarity. First, any and all dis

advantages justify preferential treatment. Second, selective 

American "precedents" are used which have nothing to do with 

racial or other quotas and everything to do with individual 

equality before the law. Third, unambiguous support is 

given to radical court intervention on behalf of the under

privileged . 

Mathew notes that "proportionate equality" is the 

basis of social justice; this is attained only when "equals 

are treated equally and unequals unequally". Proportionate 

equality requires "appeal to some criterion in terms of which 

differential treatment is justified." However, such criterion 
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is not linked to caste or other established group handicaps. 

Indeed, care is taken to show that "caste" in Article 16(1) 

is to be strictly distinguished from the term "Scheduled 

Caste". The latter designation is held to apply wherever 

"education", "talent", or even "intelligence" are dis

proportionately distributed (Kerala v. Thomas, 1976: 

342-345). 

Thus, Mathew's argument is aimed at any and all 

inequalities, irrespective of group identities. In one 

passage, it is held that preferences should operate wher

ever exclusion has occurred "on grounds other than those 

appropriate or rational for the good (posts) in question". 

Indeed, "to give X and Y equality of opportunity involves 

regarding their conditions, where curable, as themselves 

part of what is done to X and Y and not part of X and Y 

themselves". Hence, disqualifications for a job should "not 

include their curable environment. . ." (Kerala v. Thomas, 

1976: 343). How one is to distinguish "curable" from the 

presumably "incurable" constraints of the human condition 

itself is not discussed. Suffice it to say that Mathew's 

generalizations reach an unattainable level, quite apart from 

the ontological difficulties of identifying or characterizing 

persons apart from their "curable" environment. 

Given this wholesale approval of all conceivable 

bases for preference, it is fascinating to read that the 
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"idea of compensatory state action to make people who are 

really unequal in their wealth, education, or social 

environment equal, in specified areas, was developed by the 

Supreme Court of the United States" (Kerala v. Thomas, 1976: 

314). Several American "precedents" are cited. All are 

linked to Supreme Court guarantees of "equal treatment" to 

indigents in matters of voting rights or the administration 

of justice. None are concerned with racial or other quotas 

more directly applicable to the case at hand (Cf. Kerala v. 

Thomas, 1976: 345-346). 

This is accompanied by demands for judicial inter

vention on behalf of the disadvantaged. Mathew first points 

out that the "idea of a state with obligation to help the 

weaker section" has "increasing influence in constitutional 

law". He then notes that, under Article 12, the courts are 

considered part of the "state". Hence, "there is no reason 

why the Supreme Court should not also require the state to 

adopt a standard of proportional equality which takes 

account of the differing conditions and circumstances of a 

class of citizens whenever the conditions or circumstances 

stand in the way of their equal access to the enjoyment of 

basic rights or claims". The word "requires" appears not to 

be a mere slip: Mathew later enjoins the Court to "make law" 

in its attempt to reconcile the Constitution with social 

reality (Kerala v. Thomas, 1976:344). It can be noted that 
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the highly activist Kesavenanda decision was only thxee years 

old by this time. The spate of new appointments since that 

time (which includes Mathew) apparently did not so much halt 

assertive opinions as their policy line. This is shown as 

well with Krishna Iyer's opinion. 

Krishna Iyer had served as a former State cabinet 

officer in a government formed under a "marxist" coalition 

led by the Communist Party of India (Times of India Direct

ory, 1977). As a judge, he maintains a "socio-legal" 

approach which explicitly rejects a passive Court role. He 

rejects the contention that judges are not interested in the 

policies underlying legislation. The Indian Constitution is 

described as a "great social document" which cannot be com

prehended short of "a spacious social science approach", 

which eschews "pedantic, traditional legalism" (Kerala v. 

Thomas, 1976: 355). 

Whereas other opinions either push policies of pre

ferential treatment for all who ight be unfairly disadvan

taged or, with the minority, assume any form of preferential 

help is guilty until proven innocent, Krishna Iyer stands 

somewhat ambiguously for a limited approach distinctly favor

ing those he terms "Harijans" (Gandhi's euphemism for Un

touchables) . He therefore stands apart from the general 

tenor of the decision despite occasional misgivings. His 

opinion deserves careful examination. 
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Krishna Iyer notes of Harijans "how cultural and 

material suppression has. . .crippled their person

ality. . .nearly every fifth Indian is a Harijan. . .whose 

social milieux is steeped in squalor. . "Hortative 

declarations of arid equality" are rejected in favor of 

"new strategies to liquidate encrusted group injust

ices. . ." Broad-based programs which benefit "the top 

creamy layer" of supposedly "bakcward" groups are condemned. 

He suggests that courts must adopt "determined, canny, and 

creative legal maneuvers" to address the problems of 

Untouchables and remove "that ugly inferiority complex which 

has done genetic damage to the Indian polity. . ." The 

alternative, he suggests, is a social explosion at least 

equal to that occurring in American cities in the 1960s 

(Kearla v.Thomas, 1976: 361-363). 

Krishna Iyer therefore breaks the judicial tendency 

towards submergence of specialized concern for caste dis

crimination coupled with a strictly regulated but more 

ambiguous and less specialized concern for "backwardness". 

As a consequence, his caveats are all the more interesting. 

At one point he notes that non-Harijans might, given 

incorrect ideas, feel they are discriminated against. This 

can be corrected, he suggests, if they adopt a "critical 

distinction" between "distribution according to 'merit' and 

'need'. . ." Apparently aware of what this might do for his 
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stated desire for a strictly limited policy favoring Untouch 

ables, however, he immediately admits this is a "conceptual 

disaster area" and backs off (Kerala v. Thomas, 1976: 358). 

He later notes, in a vein similar to the Chief Justice and 

Mathew, that Scheduled Castes "are no castes in the Hindu 

fold but an amalgam of castes, races, groups, tribes, 

communities or parts thereof" in need of preferential treat

ment. This amalgam, he notes, "is not to prejudice any 

caste but to promote citizen solidarity" (Kerala v. Thomas, 

1976: 360). This seems to describe, as noted for the Chief 

Justice, an administrative more than a sociological category. 

In effect, non-Scheduled Castes are told that those grouped 

together by the state as less fortunate are not real castes, 

but brethren lacking their own advantages. What it is 

besides this "lack" (or "need") that binds them into such 

a category together becomes immediately more ambiguous. 

The other member speaking with the majority returns 

to the more immediate legal issue. Like Ray, Mathew, and 

Krishna Iyer, Fazli Ali considers Article 16(4) "not an 

exception". Taken by itself, he avers, Article 14 would 

allow Scheduled Caste quotas to fulfill the ideal of equal 

opportunity. Special emphasis is placed on the need to 

scrap the 50% limit placed on Scheduled Caste quotas. Fazli 

Ali suggests (Kerala v. Thomas, 1976: 388) that paper quotas 

are of little use if Scheduled Castes cannot fill them due 
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to incapacity to meet the minimal requirements. Thus, even 

"807o reservations" would not be unreasonable if Scheduled 

Castes are not adequately "represented" in available posi

tions (Kerala v. Thomas, 1976: 388). The concern for actual 

seats filled reflects the majority's realistic appreciation 

of the arguments entered by Subba Rao's dissent discussed 

earlier. 

It is interesting to note that Beg votes with the 

majority against the 507o rule, while accepting the minority 

argument that Article 16(4) must be considered an "except

ion: . Promotional quotas exceeding 50% on paper are not 

viewed as indefensible because Scheduled Caste positions would 

be open to others when unfilled in practice. Beg therefore 

avoids what he terms the "non-rigorous" perspective of the 

majority concerning matters of constitutional interpretation, 

while allowing expansive Scheduled Caste quotas (Kerala v. 

Thomas, 1976: 352-354). 

The arguments brought to bear by Beg, Khanna, and 

Gupta against the majority are based on a simple reversal 

of perspective towards the disputed Articles. For them, 

constitutional concerns for "equal protection" and 

"equality of opportunity" are linked only to the desire for 

a caste-blind state. They argue that employment criteria' 

should "measure actually existing inequalities of com

petence" irregardless of caste or social condition. The 
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overturn of carefully laid precedent is attacked as irrespon

sible. Thus, Khanna argues against "getting lost in a maze 

of abstract theories" and "mere syllogism" (Kerala v. Thomas, 

1976: 394). 

Gupta's dissent is perhaps the most telling. He 

notes that since the list of Scheduled Castes includes 

actual "castes" it will not do to claim the caste dis

crimination proscribed under Article 16(1) is irrelevant to 

Article 16(4) because "scheduled. . .is used as an adjec

tive" (Kerala v. Thomas, 1976: 404-405). This strikes at 

the ambiguous heart of the majority approach. However much 

state intervention on behalf of an ill-defined Scheduled 

Castes is pushed behind an overt appreciation of equal 

opportunities for everyone, caste-linked disabilities remain 

a key, if hidden, rationale behind theprograms under scrutiny. 

While Ray, Mathew, Fazli Ali, and (to a lesser extent) 

Krishna Iyer would seek to pretend that real castes are not 

included in Scheduled Castes, they cannot in fact hide the 

reality. 

It is possible that Thomas contains a hidden 

majority. Krishna Iyer, as has been noted, desired strict 

limitation of Article 16(4) to "Harijans". Beg, Khanna, 

and Gupta argue for a more literal, narrowed reading of 

Articles 14 and 16(1), so as to keep 16(5) within its 

"exceptional" status. Both approaches would retain intact 
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the strictly limiting standards developed by the Court since 

1962. Given the weight of precedent, this seems the prob

able long-range course. However, the "socialist" orienta

tion of the visible majority could force more determined 

judicial intervention on behalf of Scheduled Castes. The 

ambiguity of Ray, Mathew, and Fazli Ali concerning the 

nature of the Scheduled Castes is best interpreted as a 

desire to mask the caste basis of affirmative discrimination; 

it is probable that they would not allow a numerical expan

sion of those benefiting from quotas. Their deepest 

concerns lay with those most in need, and they leave little 

doubt they would prefer a more active policy to address the 

handicap of "backwardness". 

While not definitive, Thomas is the hallmark of 

affirmative discrimination in India. Eloquent, puzzling, 

and suprising in its sweep, it stands an example of what an 

independent judiciary is capable of. Its lectures on 

behalf of Scheduled Castes are in sharp contrast to its 

conservative, but equally determined, position on property 

in Golak Nath. It remains now to see if the concerns 

expressed in Thomas and other affirmative discrimination 

decisions are based on a better appreciation of the real 

world. 



CHAPTER 13 

THE COSTS OF AFFIRMATIVE 
DISCRIMINATION: HOW REAL? 

The Supreme Court's abiding ambivalence over 

affirmative discrimination has been traced in detail. Two 

basic trends have been discovered: (1) increasingly deter

mined surveillance to insure that preferential treatment 

goes only to the genuinely "backward", (2) an ongoing attempt 

to mask or diminish de facto caste preferences in Scheduled 

Caste and Backward Class programs. The Thomas case shows 

that distrust of caste-based state aid is not tied to a 

fundamental disregard for the problems of the poor or op

pressed as such. The question remains: Is the attitude of 

the Supreme Court based on a realistic appreciation of the 

dangers inherent in affirmative discrimination? Given the 

extreme problems of most of those labelled Scheduled Caste, 

this chapter will limit its remarks largely to that group; 

Backward Classes will be discussed only where directly 

relevant. 

The basis of Supreme Court discomfort is obvious. 

Affirmative discrimination delivers benefits to members of 

a group rather than to individuals as such. This raises the 

specter of group rights against those of the individual. 

216 
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First, it is suggested that those who receive preferences on 

the basis of their group identity perpetuate that identity 

to their own and the nation's detriment. There is much 

reference to a "vested interest in backwardness", whereby 

existing caste identities are perpetuated by the flow of 

benefits. Individuals purportedly become locked into 

paternalistic niches by the quota system for their caste, 

forever limited by lowered expectations of outsiders toward 

their group as well as by their own unenterprising attitudes 

(Cf. Balaji v. Mysore, 1962: 451; Jacob Mathew v. Kerala, 

1954: 54). Secondly, it is felt that prevailing caste bases 

for preference distort or undermine state capacity to meet 

the needs of those who are separately deserving. Economic 

and social handicaps cutting across caste lines are often 

held more important for individual life chances (Balaj i v. 

Mysore, 1962: 460; Chitrelekha v. Mysore, 1964: 386-388). 

Finally, it is suggested that policies based on caste 

groups encourage a wave of "groupism" leading to divisive-

ness throughout society. Implicit within this claim is the 

presumption that non-beneficiaries, jealous of prevailing 

group prerogatives, are encouraged to form counter-groups 

of their own which intensify existing caste divisiveness 

(Kerala v. Thomas, 1976: 398). 

References to a "vested interest" in caste identity 

created through affirmative discrimination are very wide

spread; anthropologists, elected politicians, and newspaper 
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editorials are replete with such commentary (Cf. Ghurye, 1969: 

568; Isaacs, 1964: 114-127). However, it is highly probable 

that such claims are greatly overstated. 

First, it is not obvious that most Scheduled Castes 

are even aware of all of the programs set up to help them. 

It would be rather hard to have a "vested interest" in some

thing one was not cognizant of. This is especially true for 

the higher education quotas which have created such political 

furor and received such intense court scrutiny. In Haryana 

only 12% of Scheduled Castes knew of these when asked 

(Agarwal and Sharif, 1976: 70). Queries of Scheduled Caste 

MPs revealed that many quotas in educational institutions 

throughout India go unadvertised (Lok Sabha Debates, 4/19/68: 

1632-1633). Among those who are aware of educational quotas, 

very few know of remedial programs or scholarship aid 

designed to enable them to fill the openings (Premi, 1974: 

1903; Agarwal and Sharif, 1976: 75). 

Even if it is assumed that information is widespread 

and complete, it is doubtful that most Scheduled Castes 

could take advantage of quotas offered to them. Suma 

Chitnis found Scheduled Castes in Bombay unable to take 

advantage of quotas in good colleges because of a "sense 

of inferiority" and high educational standards they were not 

prepared for (Chitnis, 1972: 1680)). In Rajasthan, Scheduled 

Caste literacy rates remain at 6.2%,, while only 5%, complete 

the stage of school immediately prior to the college level 
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(Sharma, 1974: 1591). Hence, very few could be available 

for quotas which are usually based on the proportional size 

of Scheduled Castes in the population (around 207o) . In 

Haryana, despite a set aside of 18% in the major univer

sity, only 1% of seats were filled by Scheduled Castes 

(Agarwal and Sharif, 1976: 76). It was noted earlier that 

unfilled Scheduled Caste seats are usually taken by middle 

and higher castes. Lelah Dushkin finds that in Mysore for 

most medical college entrants, "class advantage" and a high 

"capitation fee" were the most likely entrance tickets. 

Nation-wide medical enrollment of 6.57o for Scheduled Castes 

in the lowest quality medical colleges suggests quotas can

not overcome such advantages (Dushkin, 1979: 663). It is 

indeed curious that such quotas create fears of entrenched 

"casteism". 

Quotas based on more reachable goals have been more 

successful. Low-level Class IV slots in public sector 

undertakings (banks, utilities, steel and coal industries) 

regularly fill their quotas (Dushkin, 1979: 664). The 

recent nationalization of the banking industry resulted in 

Class IV quotas which were overfilled (Mankidy, 1976: M-.13) . 

Seventy percent of Scheduled Castes in a random sample survey 

in Haryana knew about such reservations. Further, only 7 

out of 63 households having a member holding a job reserved 

for Scheduled Castes claimed they could have gotten them 
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without quotas. Sixty-eight point two percent of respondents 

felt job quotas were beneficial (as opposed to 12% who knew 

about college-level quotas) (Agarwal and Sharif, 1976: 133). 

The benefits of government job quotas are dramatically por

trayed in a comparison of Class III "clerical" positions 

between private industry not using quotas and government 

service; the Scheduled Caste percentage in the latter as of 

1965 was ten times the former (Dushkin, 1979: 664). 

Most of these positions are at the level of peon 

and sweeper (janitor). It is often suggested that such 

quotas reinforce Scheduled Caste identification with low-

status occupations, rendering them incapable of obtaining 

higher-level positions. It is indeed clear that higher 

status slots show a marked decline in Scheduled Caste per

centages. Class I and Class II posts (senior and lower 

administrative positions where quotas doe not exist) in 

public sector undertakings contain 1% and 3% Scheduled 

Castes respectively (Dushkin, 1979: 664). Although Scheduled 

Castes are 207o of the Haryana population, only 1.270 are 

found in Class II positions (Agarwal and Sharif, 1976: 121). 

However, it is not at all obvious that such 

discrepancies are due to a quota-imposed low caste identity. 

It has been noted that where no quotas exist, only one-

tenth of the jobs that would otherwise be available to 

Scheduled Castes are in fact filled by them. The absence of 

quotas guarantees unemployment rather than liberation from 
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caste. In Haryana it was discovered that those castes 

"least able to practice their traditional caste occupations" 

were the most likely to take advantage of government quotas. 

Conversely, those castes having traditional occupations still 

in demand did not seem to fill quotas. In short, those with

out employment opportunities found an outlet through the 

quota system they would not otherwise have (Agarwal and 

Sharif, 1976: 126). 

Caste disabilities imposed by the larger social 

system clearly lock low castes into "backwardness" more 

effectively than quotas. Scheduled Caste respondents 

throughout Haryana claimed they could not get non-quota jobs 

because of little political influence and no social con

nections. In some cases low caste status made it impossible 

to fill quota positions. Balmikis, for example, would not 

be accepted as teachers by village parents. Not surpris

ingly, "no one complained against the fact that job reser

vations. . .labels them a pariah" (Agarwal and Shariff, 

1976: 134-135). 

It is useful to ask how "vested interest" in caste 

identify compares to other "interests". It is evident that 

the vast majority of Scheduled Castes receive little state 

assistance; it is difficult to understand how such non-

beneficiaries would develop "vested interests" stronger, 

say, than those of bankers or farmers. Dushkin suggests 
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that "approximately one-eighth of all Scheduled Caste house

holds have a member working for government" (Dushkin, 1979: 

665). This is indeed high, but it is doubtful the remaining 

seven-eighths are thereby encouraged to retain their caste 

identity at the expense of other alternatives. There is, in 

fact, direct evidence that affirmative discrimination 

reduces the flow of benefits in some cases. Many respondents 

in Haryana found they were denied funds from general aid 

programs because they already had their "special provisions". 

Considered "sons-in-law" of the government by officials in 

charge of social welfare programs for the poor, Scheduled 

Castes found themselves cut off (Agarwal and Sharif, 1976: 

171) . 

In the eyes of Scheduled Castes as well as the 

general population, the most visible manifestation of 

special treatment is found in reserved seats in elected 

legislatures. There is little the Supreme Court could do 

to place limiting standards upon such seats even if it 

could be shown that they perpetuate "vested interests": 

they are mandated under strict criteria laid down in the 

Constitution. Nevertheless, the retention of affirmative 

discrimination is usually assumed by ruling elites to be 

firmly tied to this direct form of political representation 

(Galanter, 1978b). Hence, it is useful to question whether 

or not they perpetuate existing caste identities. 



223 

It can be noted, first, that 75% of all Scheduled 

Castes live outside the special constituencies where only 

Scheduled Caste candidates are allowed to compete 

(Galanter, 1979: 439). Further, non-Scheduled Caste seats 

are seldom captured by Scheduled Caste candidates: the 

number of seats have remained below 1% from 1952 to 1977 

(Galanter, 1979: 439-440). Reserved Scheduled Caste seats 

are usually dominated by factional alliances linked to high 

caste politicians. One study has shown successful Scheduled 

Castes gradually dissociating themselves from their caste-

fellows, thereby losing their mass, popular base (Saberwal, 

1972: 71-79). Further, state and local level surveys show 

Scheduled Castes less interested and less knowledgeable 

about politics than many other groups (Galanter, 1979: 447). 

While reserved constituencies probably enhance Scheduled 

Caste political representation beyond what this would be 

without such constituencies, it is doubtful that this 

fixes caste identity more than caste bloc voting patterns 

among other groups. 

One should also determine how the delivery of 

benefits under affirmative discrimination engenders so-

called "vested interests". In Haryana, benefits are bound 

up in a patronage system dominated by high-caste politicians. 

"Attestations" from local officials and landlords are 

required before benefits can be received. This must be 
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followed by special oral petition to local members of the 

State Assembly (Agarwal and Sharif, 1976: 173). Similar 

patterns are noted by Dushkin for Karnataka and Andhra 

Pradesh (Dushkin, 1979: 665). This suggests one cannot 

obtain benefits by aligning oneself with caste fellows: 

it is necessary to be established in a vertically based 

network maintained by quid pro quos. Under such a system, 

one would be both a member of the Scheduled Castes and part 

of a faction dominated by high caste politicians. It is 

unclear whose vested interest is best served in such a 

system. 

A more viable criticism of affirmative discrimina

tion suggests that "class" differences between Scheduled 

Castes defeat the intended purposes of helping the genuinely 

"backward". It is frequently suggested that economic and 

status differences exist between caste groupings belonging 

to the Scheduled Castes. These purportedly translate into 

disproportionate benefits for the least deserving because 

higher status groups are better able to exercise political 

clout. (Hence the repudiation of "caste only" criteria in 

Balaj i. Note also the concerns of Krishna Iyer in Thomas. 

See pp. 210.) 

There is considerable evidence to back up this 

criticism. Premi claims Ramdasis and Chamars in the Punjab 

receive more reserved seats in professional schools than the 
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pariah-status Mazhabis (Premi, 1974: 1905). Chitnis found 

Mahars benefiting disproportionately in colleges in Bombay 

(Chitnis, 1972: 1676). Among 36 Scheduled Caste groups in 

Rajasthan, Sharma found 19 receiving three times their pro

portionate share at all educational levels (Sharma, 1974: 

1591). Mankidy found similar patterns in job quotas in the 

banking industry (Mankidy, 1976: M-14). Compounding these 

differentials are vast differences in the level of benefits 

accorded Scheduled Castes from one State to the next. In 

all probability, such differences are influenced in inter

state differences in caste status and political clout 

(Dubey and Mathur, 1972: 170). 

Nevertheless, several caveats are in order. The only 

state-wide in-depth study of the full range of affirmative 

discrimination programs reveals that among Scheduled Castes 

the "monopoly" position of Chamars (referred to in some of 

the studies just indicated) was far less entrenched than 

popular perceptions presumed. With respect to the most 

widely available benefits ("post-matriculation" scholarships) 

Dhanaks were better off. Since such scholarships are 

routinely granted after the Ninth Standard or grade level, 

the authors of the study suggest that where some castes do 

better than other Scheduled Castes "it is. . .plausible to 

assume they were simply more upwardly mobile" as opposed 

to being possessed of greater clout. Differential rates 

of mobility may, in short, make some groups more available 
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for some benefits simply because they take advantage of 

opportunities others do not strive for. It has been noted 

that some Scheduled Castes did not take advantage of quotas 

because of their existing employment in traditional 

occupations. Further, where Chamars did seem to monopolize 

relatively high-status quota positions, others could not 

take advantage of these because of their relatively low 

status in the eyes of non-Chamar politicians and bureaucrats. 

This outcome, it should be noted, is due less to Chamar 

clout than to caste prejudice among non-Scheduled Castes. 

It is probable that, if quotas for these slots did not exist, 

neither other members of the Scheduled Castes nor Chamars 

would fill them (Agarwal and Sharif, 1976: 110, 122, 126-

128). While it is not certain that other examples cited of 

disproportionately skewed benefits among Scheduled Castes 

require similar caveats, greater in-depth investigation is 

needed. 

"Class" differences have also been noted within 

castes. The disproportionate benefits accorded "middle 

class" Ezhavas over proletarian Ezhavas was discussed 

earlier with respect to the Kerala decisions. It is 

probable that such caste segments might, through greater 

social mobility and political clout, absorb benefits that 

should go to more deserving caste fellows. This situation 

has encouraged some researchers to argue that "class" 
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differences are more important for individual life-chances 

than caste membership. (Cf. Roy, 1979; Lieten, 1979. This 

is especially evident in the Marxist tradition in India, 

to which Lieten adheres.) This argument would, of course, 

accord with Supreme Court attempts to avoid caste criteria. 

Two very recent investigations bearing on the 

importance of caste for social mobility shed considerable 

light on this problem. One of these was conducted in the 

most traditionally orthodox village setting the investigator 

could find while the other occurred in a region well-known 

for its rapid modernization and relatively non-orthodox, 

egalitarian social relationships. The first study, conducted 

in rural Tamil Nadu, found that in matters of residence, 

occupation, ritual, and marriage each caste acted out 

elaborate hierarchies within their group that were direct 

copies of hierarchies obtaining between castes in the 

region (Moffat, 1979). Behavior clearly accorded with belief. 

Each member of each sub-caste sought to position himself 

carefully, showing deference to those "above" them and 

haughtiness towards those "beneath" them. 

This suggests that prevailing assumptions about 

"class" differences within castes may be wrong" differ

entiation within castes in modern settings could represent 

continuation of the traditional hierarchical principle on 

which caste is based. (See pp.153 - 154 above.) The second 
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study, conducted in the urban Punjab, suggests class 

distinctions created by rapid industrialization have never 

lost their connection with caste hierarchies and sub-

hierarchies (Saberwal, 1976). While caste barriers decline 

in significance, social position remains importantly 

influenced by them. Among Balmikis, little has changed. 

Saberwal notes that industrialization has passed them by; 

they have simply relocated their scavenging operations from 

village to city. Here they replicate subcaste differences 

based on neighborhood locations. On the other hand, Ad 

Dharmis have achieved modest success by joining vertical, 

multicaste factions. Saberwal notes a change from "in

herited pollution" to "occupational pollution". No longer 

entirely limited by their original caste status, they are 

nevertheless locked into modern roles of low rank due to 

low self-esteem and inability to influence the forces 

shaping their lives. It is noted that "segmental mobility" 

often leads separate caste segments to "perceive cleavages 

in their respective interests" thereby undermining caste 

solidarity. Yet individuals who try to separate themselves 

entirely from their caste background face harrowing and 

incredible isolation (Saberwal, 1976: 220-222). 

These studies reveal that the principle of caste 

hierarchy may contribute to what appears on the surface 

to be "class" differences. This suggests that it would 
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be reasonable to adopt standards for affirmative discrimin

ation which distinguish economic and status differentials 

within castes. However, it does not follow that one should 

address "class" distinctions to the exclusion of caste. 

Because of its stigma, "pollution" and untouchability, 

however transformed or sublimated in industrial settings, 

can be a powerful social barrier. 

The Supreme Court has therefore been correct in its 

fears for exclusive concentration on caste identity, but 

incorrect in its drive to render caste invisible or ir

relevant. The general direction of Court decisions accounts 

fairly well for the problems of "class" distortion in caste-

based benefits. The Balaji decision early rejected "caste 

only" bases for affirmative discrimination, while follow-up 

decisions forced state authorities to account for alternative 

variables. The caste-cum-income standard accepted with 

respect to Ezhavas, under the logic that increased income 

mitigated the effects of caste on social mobility while low 

income exaggerated caste barriers, was realistic and 

sensible. On the other hand, the Court attempts to move 

away entirely from caste would all too easily burden the 

special problem of caste prejudice under a broad canopy 

of "backwardness". 
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A particularly ominous note in contemporary Indian 

politics is the increased level of atrocities visited upon 

Scheduled Castes by middle level groups expressing a sharp 

sense of grievance. Iqbal Narain finds increased anger at 

Scheduled Caste effectiveness in obtaining what he terms a 

larger share of "the economic and political cake" (Narain, 

1979,: 172-173). This purported success has greatly en

dangered their political and, in some cases, their physical 

survival. 

The election of the Janata regime in 1977 ushered in 

a dramatic upsurge of violence against Scheduled Castes. 

Reported cases in which Scheduled Castes were victims under 

the Indian Penal Code doubled from 1976 to 1977. By June 

of 1978 the 1976 level had already been exceeded. The 

greatest preponderance of these crimes occurred in Uttar 

Pradesh, Madhya Pradesh, Bihar, Gujarat, Maharashtra, and 

Rajasthan, which together account for over 50% of the 

Scheduled Caste population. The Home Ministry directly 

linked these events to "egalitarian measures" which "bring 

forth resistance from the interests which. . .lose in the 

process" (Overseas Hindustan Times, 10/5/78). Narain 

suggests that Janata identification with numerically and 

politically dominant "peasant castes" in North India 

encouraged established village farmers to move against 

Scheduled Castes (Narain, 1979: 173). However this may be, 
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murders and subsequent bonfires of Untouchables in Bihar 

and Tamil Nadu catalyzed a wave of high level meetings in 

August 1978 to explore ways of stopping what had become 

a nation-wide trend. State Chief Ministers were called to 

Delhi for consultations and a roving investigation 

Parliamentery commission established to uncover the causes 

of unrest (Overseas Hindustan Times, 8/3/78; 8/17/78). 

These events reveal that prjeudices against 

Untouchables have in no way lessened. The burning of an 

Untouchable colony in an larban area of Tamil Nadu is 

especially revealing. Among the arsonists were members of 

the Vanniyar caste, classified as belonging to the Backward 

Classes. Vanniyars in this area are described in a report 

as "laboring folk in very much the same occupations as the 

Harijans". As Untouchables organized for higher pay and 

settled in a previously forbidden part of town, resent

ments reached the boiling point. Vanniyars, as well as 

higher castes, marched upon their fellow laborers, because 

they were "getting above themselves" (Economic and Political 

Weekly, 11/14/78: 1721-1725). 

In Haryana, the distribution of 120 acres of common 

grazing land to 120 Scheduled Caste families in the 

village of Khanjawala resulted in a protest by Jat farmers 

extended into three states and ending in a rally before 

the Prime Minister's house, where over 3,000 arrests 
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occurred (Ghosh, 1979: 184-186; Overseas Hindustan Times, 

8/24/78 and 9/14/78). Rallys of over 10,000 Jats were 

reported in locations hundreds of miles apart. The 

significance of this is clear when it is noted that an 

Untouchable rally in Khanjawala gathered only 150 because of 

a lack of connections and/or travel resources (Ghosh, 1979: 

184). A Jat rally of August 27, 1978 resulted in several 

resolutions condemning affirmative discrimination. It was 

held that economic condition rather than caste should be 

the basis of land redistribution, job quotas, promotions, 

and scholarship (Gosh, 1979: 185). In the New Delhi rally 

Jats accused the government of giving a "caste character" 

to the dispute by distributing land along caste lines. 

They noted that would "oppose any move to pamper a par

ticular section of people at the expense of others" 

(Overseas Hindustan Times, 9/7/78). One report refers to 

a virtual "caste war" in Haryana's Rohtak District over 

"discriminatory treatment. . ;to Harijans". Landlords 

were reported engaging in labor boycotts and physical beat

ings. At one point the State government (despite its long

time political dominance by Jats) considered the confiscation 

of arms of "affluent peasants" to protect Scheduled Castes 

against reprisals (Economic and Political Weekly, 9/23/78: 

1618) . 
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The relative helplessness of Scheduled Castes is 

evident even where they are not the intended beneficiaries 

of publicized programs. In Bihar, the Chief Minister 

precipitated widespread riots by extending job quotas to 

Backward Classes other than Scheduled Castes. Newspapers 

reported numerous atrocities against "Harijans", despite 

the fact that Schedeled Castes were not affected by the 

expansion of quotas (Overseas Hindustan Times, 11/16/78; 

9/7/78; 11/30/78). The State Backward Classes Federation 

(representing "backward" non-Untouchables) vigorously 

backed the quotas with threats to "paralyze" the State 

administration if they were not implemented. Mobs led by 

members of the Federation attacked a District headquarters 

and "courted" arrest throughout the state when the Chief 

Minister appeared to back down (Overseas Hindustan Times, 

11/2/78). Caught in the middle, Scheduled Castes were 

quiescent. In one set of panchayat elections at a sub-

District level, Scheduled Castes clearly voted their 

independence of the Backward Classes Federation (Economic 

and Political Weekly, 7/9/78: 1208). Nevertheless, they 

continued to bear the brunt of violence. Villence by those 

opposing quotas resulted in moves to suspend arms licenses 

and the introduction of Central Security Forces into the 

State. On one occasion, the Chief Minister threatened to 
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seize firearms from landlords in "sensitive areas" while 

arming "Harijans" for self-defense (Overseas Hindustan 

Times, 1/8/79). 

Riots in the Marathwada region of Marharashtra were 

linked to job and educational quotas for highly organized 

and militant Scheduled Castes. The renaming of Marathwada 

University after Ambedkar by a Janata-led State coalition 

seeking votes among Scheduled Castes was the spark result

ing in numerous acts of arson, rape, and murder against them 

by competitive social groups who felt unfairly treated 

(Overseas Hindustan Times, 8/10/78; 9/19/78). A special 

investigative committee found 1200 Marathwada villages 

affected by the riots. Twenty-five thousand Scheduled 

Caste members were reported fleeing "into jungles and 

cities" (Atyachar Virodh Samiti, 1989: 846). The committee 

found high rates of unemployment among non-Scheduled Caste 

"degree-holders" contributing to resentment against State 

job quotas. Students belonging to the Suvarna caste com

plained as well about easier entrance requirements for 

Scheduled Castes in educational institutions. Apparently 

organized militancy among Scheduled Castes (agricultural 

laborers as well as students) greatly fueled resentments. 

Atrocities against Scheduled Castes were heaviest where they 

had achieved greatest success in enhancing their standard 

of living (Atyachar Viredh Samiti, 1979: 848-849). One 
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reporter found stories of "unjust" use of quotas widespread 

among urban middle class groups in the region. The argument 

that many quotas remained unfilled due to lack of minimal 

qualifications among Scheduled Castes was rejected by 

these middle class groups on the presumption that last 

year's quotas were supposedly added to this year's, leading 

to the future possibility of 1007o quotas. Neither the 

reporter nor his informants appeared aware of the clear 

Supreme Court limits on this practice (Abraham, 1978: 1537). 

These events reveal deep-rooted social jealousies 

which could derail affirmative discrimination. The often 

repeated fears of "caste divisiveness" appear justified. 

Ironically, Scheduled Castes are far more likely to feel 

the costs of affirmative discrimination while the benefits 

enjoyed by them are grossly exaggerated by the rest of the 

population. Non-Scheduled Caste groups are more likely to 

perceive than sustain injury through affirmative discimina-

tion as Scheduled Castes attempt to improve their relative 

social standing. 

Seen in this light, Supreme Court attempts to mask 

caste-linked benefits might seem to serve a useful purpose. 

However, it is doubtful that attempts to do this by speaking 

only of "backwardness" could hide the practical identifi

cation of beneficiaries by group membership. Such an 

approach might even raise increased resentments against the 
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"hypocrisy" of the Court. One official spokesman for a 

State Chief Ministers meeting in Delhi noted that "the 

Government would have to take sides with the Harijans, but 

not in a manner so as to create fresh animosity" (Overseas 

Hindustan Times, 11/5/78). If, as arguments in this chapter 

suggest, affirmative discrimination is not as guilty of 

ignoring "class" distortions or creating "vested interests" 

as is often claimed, it remains necessary to sell it to a 

society which still shows unremittant prejudice towards those 

who are most helpless in its midst. 



CHAPTER 14 

CONCLUSION 

The Supreme Court is an important player in the 

Indian political game. It garnered the strong support of 

propertied and educated segments of the population through 

its defense of "fundamental rights". When other political 

players found standards governing affirmative discrimin

ation too hot to handle, it provided standards of its own 

which proved flexible and effective. 

The Court's dogged defense of the "right to 

property" from 1967 to 1973 stimulated the articulation of 

a deeply felt, internally consistent world-view reflecting 

basic presumptions about the importance of judicial values 

and procedures for sustaining constitutional proprieties. 

Its rulings on affirmative discrimination unveiled a unique 

capacity for judicious ambiguity in the face of untractable 

moral and political issues. When threatened with strong 

opposition, the Court proved to be dogmatic and militant. 

When allowed to dominate policy problems elected leaders 

found threatening to basic consensus, the Court proved to 

be fallible, but realistic. These outcomes bring into 
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question the tendency of existing research to ignore the 

role played by the judicial system in rapidly developing 

societies. 

Judges have unique advantages over other political 

players. They can profess a "neutrality" that may be 

impossible for elected leaders. They can hamstring the 

implementation of policies, but they are not held respon

sible for them. They can enunciate grandiose principles, 

while others provide the practical machinery for their 

realization. They can enhance the legitimacy of the" 

political system, but they do not face the difficult problem 

of channeling existing norms and procedures in the direction 

needed to radically restructure outmoded and destructive 

social expectations. They approach each new case with 

inherited rules and precedents which limit their choices, 

but this does not mean they need be consistent. In short, 

they do not have to face the consequences of their own 

ambiguity or dogmatism. 

Much of the criticism directed against the Court 

from 1967 to 1973 ignored the fundamental incapacity of 

the Congress party, Parliament, and bureaucracy to fulfill 

promises which threatened their own bases of support. The 

myopia reflected in Supreme Court rulings on property 

did not so much undermine meaningful reforms as back an 

unstated elite consensus favoring inaction. Nevertheless, 
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the Court managed to pile straw on the camel's back. Land 

reform legislation was subjected to narrow interpretations 

which called forth a spate of constitutional amendments. 

The amendments sought to establish the authority of elected 

elites to bypass independently interpreted constitutional 

limitations altogether. X-Jith this threat to its existence, 

the Court struck hard by giving itself the unique power to 

reject amendments which would undermine the "fundamental 

principles" of the Constitution. The righteous tone of 

Golak Nath and Kesavananda marked a radical departure from 

the passive role usually given by analysts to the courts. 

In essence, these decisions raised the fundamental problem' 

of independent adjudication of constitutional rights in a 

developing society to the status of a fully developed 

political ideology which, given the special irresponsibil

ities of judges, down-played the significance of develop

mental tasks requiring unhampered implementation. 

The virtues of judicial intervention were more 

evident in matters of affirmative discrimination. The 

Court dominated this area because other political players 

proved they could not resolve intractable conceptual and 

practical difficulties involving the identification of 

beneficiaries. By utilizing occasionally slipshod logic 

coupled with a determination to outlaw "caste only" 

preferences, the Court was able to limit and control many 
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widespread abuses. Quotas favoring undeserving groups were 

subjected to increasingly effective scrutiny. By the time 

of the Thomas decision, the Court was clearly pretending 

that caste "in the ordinary sense of that term" was not a 

factor in Scheduled Caste programs, thereby fulfilling the 

original desire in Balaji to substitute "class" for "caste". 

This reflected a pious judicial wish at odds with practical 

realities. However, by appearing to downplay "caste", the 

Court helped to legitimate programs which aided the victims 

of caste discrimination. When declaring caste quotas an 

"exception" to otherwise uniform guarantees of equality, 

the Court held aloft an ideal which minimized the role of 

caste in the political order. When arguing in Thomas for 

radical preferences for the genuinely "backward", the 

Court helped to sustain the idea of helping the needy, 

while pretending that caste preferences did not exist. Thus, 

the Court proved that questionable logic is not irreconcil

able with pragmatic policy. 

Court dominance over affirmative discrimination 

occurred when political players could not achieve consensus 

over a troubling issue. The Golak Nath decision was 

enunciated at a time when consensus-building mechanisms 

failed in the ruling Congress party, thereby encouraging 

widespread defections at the state level and rampant 

factionalism within the national party structure. On the 
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other hand, the Court was forced to reconsider its approach 

after Indira Gandhi's smashing electoral victory in 1971. 

With the declaration of "emergency" in 1975, the Court went 

into eclipse, achieving re-entry into the political system 

only with the Janata victory of 1977. Thus, strong con

sensus among ruling elites, whether real or enforced, 

appears to coincide with a decline in Court authority. In 

this light, it is significant to note that Court authority 

achieved new heights under the faction-ridden Janata regime: 

judges were widely feted, while the Supreme Court was the 

subject of legislation restoring jurisdiction that had been 

taken from it (Das Gupta, 1979 and Narain, 1979). 

Judges cannot impose a new consensus when the old 

one fails. However, they can project their own authority 

to uphold established rules of the game in a "neutral" and 

independent way. The Indian experience suggests that courts 

receive their greatest triumphs when the polity is subjected 

to social forces and/or social problems which cannot be 

processed through prevailing institutions. Judges can 

assume that consensus has already been achieved in existing 

statutes or the constitution, and that it need only be 

correctly "interpreted" to resolve issues brought before 

them. They are not expected to mobilize support for new 

sources of consensus which might channel or divert new 

demands. This is a short-term strength, but a long-term 
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weakness; their authority lies in "nonpartisan" interpreta

tion of an assumed consensus, not in a capacity to re

establish the bases of authority. 

The future of the Indian Supreme Court depends upon 

two alternative scenarios. This first would represent a 

continuation of patterns prevalent in the late 1960s, and 

under the Janata regime. The second would replicate patterns 

prevalent during the "emergency". 

The first scenario assumes increasing rates of 

social mobilization, rampant politicization as new groups 

take on participant attitudes, and the continuing failure 

of the engineers of consensus to institutionalize norms 

and procedures which will keep proliferating demands under 

control. Social mobilization denotes the breakdown of old 

commitments and the creation of rising expectations through 

expanded communications, urbanization, literacy, the 

establishment of a wage economy, and the redefinition of 

traditional values and ties (see Deutsch, 1963). Patterns 

of social mobilization have been facilitated in recent years 

by the establishment of schools in nearly every village, 

a transport system of rural buses reaching the most isolated 

regions, and spectacular changes in the agricultural system. 

Participant attitudes have been encouraged as political 

parties expand their activities into the most remote areas, 

patron-client ties erode which have hitherto limited the 
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political activity of lower castes, and new elective bodies 

are created at subdistrict and village levels (Cf. Graves, 

1976: 866-872). The demands thus generated are processed 

through faction-ridden, highly competitive political 

parties which attempt to manage increasingly fragmented 

constituencies. Uneasy coalitions at the national level 

must achieve working arrangements with competitive coalitions 

at the state level. The government party, whether it be the 

Janata or Congress, must depend for its survival upon an 

average 40% of the popular vote plus the incapacity of the 

opposition to hold its fragments together and to appeal to 

dissident factions within the ruling coalition. (This was 

true of the period from 1964 to 1971, the Janata government, 

as well as the current Indira Gandhi regime. See Kothari, 

1970: 184-188; Das Gupta, 1979; Das Gupta, 1980). 

To date, this has been the most common pattern. As 

new participants enter the political arena and fail to 

achieve their goals, they can be expected to turn to the 

courts as an alternative outlet. Politicians can be expected 

to allow the courts to dominate policy areas where agreement 

among increasingly competitive groups proves impossible. 

The Supreme Court currently has one of the widest juris

dictions of any court in the world, with the responsibility 

for electoral, labor, and civil service disputes which 

elsewhere would be handled through administrative mechanisms. 
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Derrett notes the courts are a means "of obtaining an 

advantage over an opponent" in India when other mechanisms 

fail; they facilitate the "catch-as-catch-can" rule of 

political life (Derrett. 1979: 57). In this atmosphere the 

power of judges to promote their own dogmas and preconcep

tion will remain highly competitive with other political 

players. The courts will remain one more means of pro

cessing demands as political participation expands and over

loads alternative institutions. 

The alternative, scenario assumes deliberate de-

politicization. This presumes the use of the authority of 

the state to contain, limit, and/or decrease opportunities 

for sharing in decisions which affect the allocation of 

resources. Several techniques are available for achieving 

this goal. Wallace notes Indira Gandhi's transformation of 

"a system of federal politics highlighted by aggregation, 

competition, bargaining and accommodation at all 

levels. . .into an increasingly centralized regime dependent 

on the leader" of the ruling party (Wallace, 1977:9). This 

was achieved, first, through a massive electral victory 

in elections to Parliament and, secondly, through shrewd 

manipulation of the right to run on the Congress party label 

in patronage-rich state assembly elections. The allocation 

of party labels in state elections enabled displacement of 

former political brokers and linkmen with party cadres 
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more closely approximating Lenin's transmission belts. This 

was followed by the use of constitutional authority to 

declare an "emergency" in a manner reminiscent of the 

Reichstag fire. Political competition was drastically cur

tailed with the jailing of political components, suspension 

of a free Dress, and the outlawing of "subversive" organi

zations. The Rudolphs (1977) note the subsequent creation 

of a "corporatist state" as the central government sought to 

control the nature of political representation by creating 

properly supervised producer associations to replace the 

voluntary and autonomous interest groups and factions 

characteristic of the competitive electoral arena. 

The "emergency" facilitated the fundamental dis

mantling of an independent judiciary. The 42nd Amendment 

established administrative tribunals to deal separately with 

civil servants, taxes, foreign exchange, industrial dis

putes, land reforms, elections, and essential commodities. 

This served the purpose of shifting politically volatile 

cases to special courts where they could be kept free of 

broad constitutional claims. The Amendment also stated 

that laws which merely "declared" they were fulfilling the 

"Directive Principles" of the Constitution could not be 

challenged in Court, thereby reviving language that had been 

struck down in the Kesavanada decision (Rudolphs, 1977 and 

Hart, 1980). 
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It is evident that future attempts at depolitic-

would also involve attacks on Court authority. With the 

decline of competitive politics, one could expect the state 

to reduce the availability of independent means whereby the 

citizen could influence the distribution of resources. 

However, it would be foolish to underestimate the 

capacity of the Supreme Court to appeal to a wide and 

receptive audience. Judges who protested the declaration 

of "emergency" became heroes under the Janata regime. The 

Shah Commission which investigated the "excesses" of.the 

"emergency" was headed by a widely admired Supreme Court 

Justice. The recent re-election of Indira Gandhi has by no 

means meant a sudden diminution of Court authority. 

Opposition leaders, as well as factions within the ruling 

party, have successfully forestalled attempts to create what 

they term a "committed" judiciary through the use of 

"political" appointments to the bench. Very recently the 

Court reiterated its right under Kesavananda to reject amend

ments to the Constitution which undermine its "basic 

structure". To this end they have once again ruled that 

Parliament does not have the power to simply "declare" a law 

outside the jurisdiction of the Court (India Today, 7/16/80: 

48) . 

The Supreme Court continues to play a key role in 

Indian politics. Despite its often unrealistic and dogmatic 
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assertions, it has shown that it is not a paper tiger. 

While it has clearly not created a government dominated by 

judges, it has shown conclusively that elected leaders must 

take judges seriously. 

The ability of the Indian Supreme Court to articulate 

and act upon its own prerogatives is a direct refutation of 

the prevailing judgment that courts remain weak and sub

ordinate in societies undergoing rapid social change (see 

pp. 2-7 for a description of this prevailing belief.) 

While some factors facilitating judicial activism are unique 

to India, others can be found in may Third and Fourth World 

countries. 

It is useful to remember that India's emergence as 

an independent nation was in many respects distinctive. The 

prestige and influence of imported imperial institutions 

remained intact far longer than other countries in Africa or 

Asia. The judicial system, along with the bureaucracy and 

elected bodies, was able to retain its high status. Further, 

the common law amalgamation of Hindu and Muslim customary 

law along with the English tradition of reliance upon pre

cedents derived from the decision of an independent 

judiciary, helped to legitimize the judiciary while at the 

same time reinforcing its sense of separate vocation. 

Nevertheless, it is unrealistic to assume that 

India's experience is entirely unique. Many other countries 
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have established judicial systems willing to oppose the 

"political branches". As in India, conservative interests 

have frequently blocked reforms through shrewd use of the 

courts. The "amparo suit" in Mexico, for example, has been 

used to forestall land reform in the name of property rights 

in much the same manner as India. Although individual 

judicial decisions are not binding upon other similar cases 

(as in the Anglo-American tradition), they have effectively 

limited the role of key government agencies (Padgett, 1976: 

202). This situation suggests that wherever elite con

sensus does not unambiguously back policies which threaten 

established interests, courts will be used to stall their 

implementation. 

The failure to implement legislated policies has often 

been placed at the door of corrupt officials and incompetent 

institutions (see Huntington's analysis of "political decay" , 

1968). In Latin America, judges are often thought (along 

with other public officials) to be controlled by personal

ized clientele relationships dominated by local "caciques" 

or strongmen. However, the Indian experience suggests that 

judges may act out of their own sense of professional 

integrity. Golak Nath and Kesavananda represented threats 

to land reform because the Supreme Court wished to enhance 

its institutional role as the guarantor of constitutional 

propriety. This suggests that the increasing strength of 
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cotfrt may do as much to halt policy implementation as the 

"decay" or increasing ineffectiveness of non-judicial 

institutions. The Indian judiciary enhanced its control over 

property questions at exactly the same time that the " polit

ical branches"weakened their control. 

The expectation that courts will uphold fundamental 

principles while engaging in "neutral" resolution of 

individual disputes brought before them guarantees their 

continuing importance. The purported neutrality of the 

courts is an indispensable resource for non-judicial elites 

who wish to guarantee the legitimacy of policy. Elites 

cannot afford to lightly disregard institutions whose main 

function is to guarantee the impartial application of rules 

governing the system. 

The reputation for "neutrality" can be a cover for 

significant policy shifts fostered or legimitized by the 

courts. It is probable that standards governing affirmative 

discrimination in India would not have been possible without 

an independent judiciary: the evidence strongly suggests that 

alternative institutions were incapable of establishing 

standards that would stick. Other countries have also 

witnessed the phenomena of capitulation to the courts over 

difficult issues by otherwise dominant political actors. 

Among widely publicized incidents, one can mention Israeli 

Supreme Court rulings on West Bank land settlements, South 
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African Supreme Court rulings on contradictions in the 

application of apartheid, the Pakistani Supreme Court decision 

to allow the execution of former Prime Minister Bhutto, and 

the Polish Supreme Court's decision concerning autonomous 

labor unions. While it is possible that dominant elites 

manipulated one or more of these court deliberations, it is 

undeniable that such elites desperately needed the 

reputation of the judiciary for neutrality. 

It is likely that the powerful role played by the 

Indian Supreme Court will not remain unique. Nevertheless, 

the role of law and legal institutions remains greatly 

neglected by scholars who, well aware of its importance in 

this country, simply assume its lack of importance for 

countries radically different from our own. It has been 

shown that this attitude is utterly unrealistic for India. 

It is necessary to place this belief to the test in other 

developing nations through a careful examination of the 

evidence. 



APPENDIX A 

ARTICLE 19 OF THE INDIAN CONSTITUTION 

All citizens shall have the right: 

(a) to freedom of speech and expression; 

(b) to assemble peaceably and without arms; 

(c) to form associations or unions; 

(d) to move freely throughout the territory of India; 

(e) to reside and settle in any part of the territory 
of India; 

(f) to acquire, hold, and dispose of property; and 

(g) to practice any profession, or to carry on any 
occupation, trade, or business. 

Nothing in sub-clause (a) of clause 1 shall affect the 

operation of any existing law, or prevent the State 

from making any law, insofar as such law imposes 

reasonable restrictions on the exercise of the right 

conferred by the said sub-clause in the interests of the 

sovereignty and integrity of India, the security of the 

State, friendly relations with foreign States, public 

order, decency or morality, or in relation to contempt 

of court, defamation, or incitement to an offense. 

Nothing in sub-clause (b) of the said clause shall 

affect the operation of any existing law insofar as 

it imposes, or prevent the State from making any law 
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imposing, in the interests of the sovereignty and 

integrity of India, or of public order, reasonable 

restrictions on the exercise of the right conferred by 

the said sub-clause. 

4. Nothing in sub-clause (c) shall affect the operation of 

any existing law insofar as it imposes, or prevent the 

State from making any law imposing, in the interests of 

the sovereignty and integrity of India or, of public 

order or morality, reasonable restrictions on the 

exercise of the right conferred by the said sub-clause. 

5. Nothing in sub-clauses (d), (e), and (f) of the said 

clause shall affect the operation of any existing law 

insofar as it imposes, or prevent the State from making 

any law imposing, reasonable restrictions on the 

exercise of any of the rights conferred by the said sub

clauses either in the interests of the general public 

of for the protection of any Scheduled Tribe. 

6. Nothing in sub-clause (g) of the said clause shall 

affect the operation of any existing law insofar as it 

imposes, or prevent the State from making any law 

imposing, in the interests of the general public, 

reasonable restrictions on the exercise of the right 

conferred by the said sub-clause, and, in particular, 

nothing in the said sub-clause shall affect the 

operation of any existing law insofar as it relates to, 

or prevent the State from making any law relating to, 



253 

(i) the professional or technical qualifications 

necessary for practicing any profession or carry

ing on any occupation, trade business, or 

(ii) the carrying on by the State, or by a corporation 

owned or controlled by the State, of any trade, 

business, industry or service, whether to the 

exclusion, complete or partial, of citizens or 

otherwise. 



APPENDIX B 

ARTICLE 14 AND BELATED APPLICATIONS 
CONCERNING THE "RIGHT TO EQUALITY" 

Article 14 

The State shall not deny to any person equality before the 

law or the equal protection of the laws within the territory 

of India. 

Article 15 

1. The State shall not discriminate against any citizen on 

grounds only of religion, race, caste, sex, place of 

birth or any of them. 

2. No citizen shall, on grounds only of religion, race, 

caste, sex, place of birth or any of them, be subject to 

any disability, liability, restriction or condition 

with regard to: 

(a) access to shops, public restaurants, hotels and 

places of public entertainment; or 

(b) the use of wells, tanks, bathing ghats, roads and 

places of public resort maintained wholly or partly 

out of State funds or dedicated to the use of the 

general public. 

254 



255 

3. Nothing in this article shall prevent the State from 

making any special provision for women and children. 

4. Nothing in the article or in clause 2 of Article 29 

shall prevent the State from making any special pro

visions for the advancement of any socially and 

educationally backward classes of citizens or for the 

Scheduled Castes and the Scheduled Tribes. 

Article 16 

1. There shall be equality of opportunity for all citizens 

in matters relating to employment or appointment to any 

office under the State. 

2. No citizen shall, on grounds of religion, race, caste, 

sex, descent, place of birth, residence or any of them, 

be ineligible for, or discriminated against in respect 

of, any employment or office under the State. 

3. Nothing in this article shall prevent Parliament from 

making any law prescribing, in regard to a class or 

classes of employment or appointment to an office under 

the Government of, or any local or other authority with

in, a State or Union territory, any requirement as to 

residence within that State or Union territory prior to 

such employment or appointment. 
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Article 29 

1. Any section of the citizens residing in the territory 

of India or any part thereof having a distinct language, 

script or culture of its own shall have the right to 

conserve the same. 

2. No citizen shall be denied admission into any education

al institution maintained by the State or receiving aid 

out of State funds on grounds only of religion, race, 

caste, language or any of them. 



APPENDIX C 

ARTICLE 31 OF THE INDIAN CONSTITUTION: 
THE RIGHT TO PROPERTY 

Note: Underlined portions of Article 31 below represent 

additions provided by the Fourth Amendment, as discussed 

in the text. Articles 31A and 31B were added by the 

First Amendment, also discussed in the text. 

Article 31 

1. No person shall be deprived of his property save by 

authority of law. 

2. No property shall be compulsorily acquired or requi

sitioned save for a public purpose and save by authority 

of a law which provides for compensation for the proper

ty so acquired or requisitioned and either fixes the 

amount of the compensation or specifies the principles 

on which, and the manner in which, the compensation 

is to be determined and given: and no such law shall 

be called into question in any court on the ground 

that the compensation provided by that law is not 

adequate. 

2A. Where a law does not provide for the transfer of the 

ownership or right to possession of any property to 

the State or to a corporation owned or controlled bv 
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the State, it shall not be deemed to provide for the 

compulsory acquisition or requisitioning of property, 

notx^ithstanding that it deprives any person of his 

property. 

Article 31A 

1. Notwithstanding anything contained in Article 13 (Note: 

Article 13 voids any "law" inconsistent with rights 

contained in the Constitution; it is discussed on 

page 86, with respect to the Golak Nath decision), 

no law providing for: 

(a) the acquisition by the State of any estate or of 

any rights therein or the extinguishment of 

modification of any such rights, or 

(b) the taking over of the management of any property 

by the State for a limited period either in the 

public interest or in order to secure the proper 

management of the property, or 

(c) the amalgamation of two or more corporations either 

in the public interest or in order to secure the 

proper management of any of the corporations, or 

(d) the extinguishment or modification of any rights 

of managing agents, secretaries and treasurers, 

managing directors, directors or managers of 

corporations, or of any voting rights of share

holders thereof, 
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shall be deemed to be void on the ground that it is 

inconsistent with, or takes away or abridges any of the 

rights conferred by Article 14, Article 19, or Article 

31. 

2. In this article, 

(a) the expression "estate" shall, in relation to any 

local area, have the same meaning as that expres

sion or its local equivalent has in the existing 

law relating to land tenures in force in that 

area, and shall also include any jagir, inam, or 

muafi or other similar grant and in the States of 

Kerala and Madras, any j anman right. 

(b) the expression "rights", in relation to an estate, 

shall include any rights vesting in a proprietor, 

sub-proprieter, under-proprieter, tenure-holder 

raiyat, under-raiyat. or other intermediary and 

any rights or privileges in respect of land 

revenue. 

Article 31B 

Without prejudice to the generality of the provisions con

tained in Article 31A, none of the Acts and Regulations 

specified in the Ninth Schedule nor any of the provisions 

thereof shall be deemed to be void, or ever to have become 

void, on the ground that such Act, Regulation, or provision 

is inconsistent with, or takes away or abridges any of 
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the rights conferred by, any provision of the Part, and 

notwithstanding any judgment, decree, or order of any court 

or tribunal to the contrary, each of the said Acts and 

Regulations shall, subject to the power of any competent 

Legislature to repeal or amend it, continue in force. 

V 



BIBLIOGRAPHY 

Abraham, Amrita. "A Report from Marathwada" , Economic and 
Political Weekly, XIII, September 9, 1978, 153^TW5"^ 

Abraham, Henry J., "Merit or Seniority? Reflections on the 
Politics of Recent Appointments to the Chief Justiceship of 
India", Journal of Commonwealth and Comparative Politics, 
XVI, November 1978, 303-307. 

Advani, Ashok. "A Relevant Legal System?" Times of India, 
November 1962m o, 6, 

Aggarwal, Partap C. and Sharif, Mohd. Siddiq. Equality 
Through Privilege: A Study of Scheduled Castes in Haryana, 
Delhi: Shri Ram Centre for Industrial Relations and Human 
Resources, 1976. 

Almond, G., and Powell, G. B. Comparative Politics: A 
Developmental Approach. Boston^ Little, Brown and Co., 
1966. 

Ambedkar, B. R., What Congress and Gandhi have Done to the 
Untouchables. Bombay: Thacker and Company, 1946. 

Ambedkar, B. R., States and Minorities: What are Their 
Rights and How to Secure Them. Bombay: Thacker and Co., 
Twr. 

Anant, Santokh Singh. "Caste Hindu Attitudes: the Harijans1 
Perception." Asian Survey, XI, March 1971, 271-278. 

Aries, J. P., "The Economic and Social Promotion of the 
Scheduled Castes and Tribes in India", International Labour 
Review, XIII, January 1971, 29-64. 

Atyachar, Virodh Samiti, "The Marathwada Riots: A Report", 
Economic and Political Weekly, XIV, May 12, 1979, 845-852. 
Note: This is a committee report by a private group. 

Austin, Granville. The Indian Constitution: Cornerstone 
of a Nation, Oxford: Clarendon Press, 1966. 

Bardhan, Kalpana, "Rural Unemployment: A Survey of Research" 
Economic and Political Weekly, January 25, 1977, A-34. 

261 



262 

Basu, Durga Das, Limited Government and Judicial Review. 
Calcutta: S. C. Sarkar and Sons, 1972. 

Batley, Richard, "From Poor Law to Positive Discrimination", 
Journal of Social Policy, VII, July 1978, 305-328. 

Baxi, Upendra, "The Little Done, the Vast Undown", Journal 
of the Indian Law Institute, IX, July-September 1967, 
276-430. 

Baxi, Upendra, "Directive Prinicples and Sociology of Indian 
Law", Journal of the Indian Law Institute, XI, July-
Sept ember 1969, 245-269. 

Becker, Theodore C., Comparative Judicial Politics: The 
Political Functionings of Courts, Chicago: Rand, McNally 
and Company, 1970. 

Beer, Laurence Ward, "Introduction" in Constitutionalism in 
Asia, Edited by Laurence Ward Beer. Berkeley: Univ. ol 
Calif. Press, 1979. 

Bickel, Alexander. The Least Dangerous Branch. Indianapolis: 
Bobbs-Merrill, 1962. 

Bondurant, Joan V. Conquest of Violence. Berkeley: Univ. of 
Calif. Press, 1958. 

Brennan, William J., "How the Supreme Court Arrives at 
Decisions", The New York Times Magazine, Oct. 12, 1963. 

Bundy, McGeorge, "The Issue before the Court: Who Gets 
Ahead in America?" The Atlantic, 240. November 1977, 41-54. 

Cardozo, Benjamin, The Nature of the Judicial Process. New 
Haven: Yale Univ. Press, 1921. 

Carnegie Council on Policy Studies in Higher Education. 
Making Affirmative Action Work in Higher Education. San 
Francisco: Jossey-Bass Publishers, 1975. 

Chaudhuri, Dipak B-. R. , "Protected on Paper.", Economic and 
Political Weekly, VII, June 3, 1972, 1115-1116. 

Chitnis, Suma, "Education for Equality", Economic and 
Political Weekly, VII, August 4, 1972, 1675-1681. 



263 

Cohn, Bernard S. , "Structural Change in Indian Rural Society", 
Land Control and Social Structure in Indian History. Edited 
by Robert Eric Frykenberg. Madison: Univ. of Wisconsin 
Press, 1969. 

Dandekar, V. M., and Rath, Nilkakantha, "Poverty in India: 
Dimensions and Trends", Economic and Political Weekly, VI, 
January 2, 1971, 34-69. 

Das Gupta, Jyotirindra, "A Season of Caesars", Asian Survey, 
XVIII, April 1978, 315-349. 

Das Gupta, Jyotirindra, "The Janata Phase: Reorganization 
and Redirection in Indian Politics", Asian Survey, XIX, 
April 1979, 390-403. 

David, Rene, and Brierley, John E. C., Major Legal Systems 
in the World Today, Second Edition, New York: The Free 
Press, 1978. 

Derrett, J. Duncan M., "Tradition and Law in India", Tra
dition and Politics in South Asia, Edited by R. J. Moore, 
Delhi: Vikas Publishing House, T979. 

Deutsch, Karl W., "Social Mobilization and Political Develop
ment" , American Political Science Review, 55, September 
1961, 494. 

Dhavan, Rajeev, The Supreme Court of India and Parliamentary 
Sovereignty, Delhi: Sterling Publishers, 1976. 

Dhavan, Rajeev., The Supreme Court in India, Bombay: N. M. 
Tripathi, 1977. 

Dixon, Robert C., "Who is Listening? Political Science 
Research in Public Law", Political Science, Winter 1971, 
17-26. 

Douglas, William 0., From Marshall to Mukherjea: Studies in 
American and Indian Constitutional Law, Calcutta: Eastern 
Law House, 1956. 

Dubey, S. N. and Mather, Usha, "Welfare Programmes for 
Scheduled Castes", Economic and Political Weekly, VII, 
January 22, 1972, 165-176. 

DuMont, Louis. Homo Hierarchicus. Chicago: Univ. of Chicago 
Press, 1970. 



264 

Dushkin, Lehah, "Scheduled Caste Politics", The Untouchables 
in Contemporary India. Edited by J. Michael Mahar. Tucson: 
Univ. of Arizona Press, 1972. 

Duskin, Lelah, "Scheduled Caste Benefits and Social Class" 
Economic and Political Weekly, XIV, April 7, 1979, 661-667. 

Dworkin, Ronald, Taking Rights Seriousl1"'. Cambridge: 
Harvard University Press, 1977. 

Fernando, Enrique M., "The American Constitutional Impact on 
the Phillipine Legal System", Constitutionalism in Asia. 
Edited by Lawrence Ward Beer. Berkeley: University of 
California Press. 

Finley, John W. , "The Courts and Affirmative Action", The 
Judiciary in a Democratic Society, Edited by Leonard J. 
Theberge, Lexington, Mass: D"! C. Heath and Company, 1979. 

Fiss, Owen M., "Groups and the Equal Protection Clause". 
Philosophy and Public Affairs, 5 Winter 1976, 107-177. 

Frankel, Francine, India's Political Economy: 1947-1977. 
Princeton, Princeton Univ. Press, 1979, 83. 

Gadbois, George H., "Indian Supreme Court Judges: A 
Portrait" Law and Society Review, III, November 1968 to 
February 1969, 317-336. 

Gajendragadkar, P. B., The Indian Parliament and Fundamental 
Rights, Calcutta: Eastern Law House, 1972. 

Galanter, Marc. "The Problem of Group Membership", Journal of 
the Indian Law Institute, 4, April-June 1962, 331-358. 

Galanter, Marc, "Law and Caste in Modern India", Asian Survey, 
III, November 1963, 544-559. 

Galanter, Marc, "The Religious Aspects of Caste: A Legal 
View", South Asian Politics and Religion, Edited by Donald 
E. Smith, Princeton: Princeton Univ. Press, 1966. 

\ 

Galanter, Marc, "Group Membership and Group Preferences in 
India", Journal of Asian and African Studies, 2, January 
and April 1967, 91-124. 

Galanter, Marc, "The Study of the Indian Legal Profession", 
Law and Society Review, III, November 1968 to February 
1969; 201-217. 



265 

Galanter, Marc, "Abolition of Disabilities: Untouchability 
and the Law", The Untouchables in Modern India, Edited by 
J. Michael Mahar. Tucson: Univ. of Arizona Press, 1972a. 

Galanter, Marc, "Aborted Restoration of Indigenous Law in 
India", Comparative Studies in Society and History, 14, 
January 1972b, 53-69. 

Galanter, Marc, "Who are the Other Backward Classes?" 
Economic and Political Weekly, XIII, October 28, 1978a, 
1812-1828. 

Galanter, Marc, "Some Observations about India's Experience 
with Compensatory Discrimination", Remarks prepared for 
delivery at a panel on "Preferencial Treatment for Dis
advantaged Groups" at the Association for Asian Studies 
meeting in Chicago, April 1, 1978b. 

Galanter, Marc, "Compensatory Discrimination in Political 
Representation", Economic and Political Weekly, XIV, Febr
uary 1979, 437-455"! 

Ghosh, Anjon, "Caste Idion for Class Conflict: Case of 
Khanjawala", Economic and Political Weekly, XIV, February 
3-10, 1979, 184-186. 

Ghouse, Mohammed, "Judicial Control of Protective Discrimin
ation", Journal of the Indian Law Institute, XI, April-June 
1969, 371-381. 

Ghurye, G. S., Caste and Race in India, Fifth Edition, 
Bombay: Popular Prakashan, 1969. 

Glazar, Nathan, Affirmative Discrimination: Ethnic In
equality and Public Policy, New York: Basic Books, 1975. 

Goldman, Alan, Justice and Reverse Discrimination. Princeton: 
Princeton Univ. Press"! 1979. 

Graves, Daniel R., "Political Mobilization in India: The 
First Party System", Asian Survey, XVI, September 1976, 
864-878. 

Gross, Barry R., Editor. Reverse Discrimination. Buffalo, 
New York: Prometheus Books"! 1975. 

Gupta, Raj Kumar, "Justice—Unequal for Inseparate", 
Journal of the Indian Law Institute, XI, April-June 1969, 
57-86. : 



266 

Gupta, U. N., "Legal Realism and Indian Constitutional 
Interpretation", Journal of the Indian Law Institute, XVII 
April-June 1975, 212-236. 

Hanson, A. H., and Douglas, Janet, India's Democracy. New 
York: W. W. Norton, 1972. 

Hardgrave, Robert L., The Nadars of Tamiland: The Political 
Culture of a Changing Community. Berkeley: Univ. o£ 
California, 1969. 

Hardgrave, Robert L. India: Government and Politics in a 
Developing Nation, New York: Harcourt, Brace, and World, 
1970. 

Hardgrave, Robert L., "DeFunis and Dorairajan", Paper pre
pared for delivery at the 1976 annual meeting of the American 
Political Science Association at the Palmer House, Chicago, 
Stptember 2-5, 1976. 

Hart, Henry C., "The Indian Constitution: Political Develop
ment and Decay", Asian Survey, XX, April 1980, 428-451. 

Hidayatullah, M., Democracy in India and the Judicial Process, 
New York: Asia Publishing House, 1965. 

Huntington, Samuel P., Political Order in Changing Societies, 
New Haven: Yale Univ. Press, 1968. 

Institute of Constitutional and Parliamentary Studies, 
Parliament and Constitutional Amendment. Delhi: National 
Publishing House, 1970. 

Isaacs, Harold. The Ex-Untouchables. New York: The John Day 
Company, 1964. 

Johnson, M. Glen and Sipra Bose, "Social Mobility Among 
Untouchables", Cohesion and Conflict in Modern India, Edited 
by Giri Raj Gupta. Durham, N.C.: Carolina Academic Press, 
1978. 

Joshi, G. N., The Constitution of India, Sixth Edition, 
Delhi: MacMillan Co. of India, 1975. 

Juergensmeyer, Mark Karl, Political Hope: The Quest for 
Political Identity and Strategy in the Social Movements of 
North India's Untouchables, 1900-1970. Unpublished Ph.D. 
Dissertation, Univ. of California at Berkeley, 1976. 



267 

Karlekar, Hiranmay, "Back to Class Struggle?" Overseas 
Hindustan Times, September 1, 1977. 

Katz, Alan M., "Benign Preferences: An Indian Decision and 
the Bakka Case", American Journal of Comparative Law, 25 
Fall 1977, 611-640. 

Katzenstein, Mary Fainsod, "Preferential Treatment and 
Ethnic Conflict in Bombay", Public Policy, 25, Summer 1977, 
313-332. 

Khanna, H. R., Judicial Review or Confrontation? Delhi: 
MacMillan Co. of India, 1976. 

Premi, Kusum K., "Educational Opportunities for the 
Scheduled Castes", Economic and Political Weekly, IX, 
November 9, 1974, 1902-1910. 

Rajasekhariah, A. M., B. R. Ambedkar: The Politics of 
Emancipation, Bombay: Publications Private Ltd., 1971. 

Reddy, Jaganmohan P., Social Justice and the Constitution, 
Bombay: Univ. of Bombay, 1976. 

Revankar, Ratna G., The Indian Constitution: A Case Study 
of Backward Classes, Madison: Fairleigh Dickinson Univer
sity Press, 1971. 

Roett, Riordan, Brazil: Politics in a Patrimonial Society. 
New York: Praeger Publishers, 1978. 

Rosen, Charles, "Law and Social Change in the New Nations", 
Comparative Studies in Society and History, 20, January 
1978, 3-28. 

Rowe, Peter, "Indian Lawyers and Political Modernization", 
Law and Society Review, III, November 1968 to February 1969, 
219-250. 

Roy, Ajit, "Caste and Class: An Interlinked View", Economic 
and Political Weekly, XIV, February 1979, 297-312. 

Rudolph, Susanne Hoeber, and Lloyd I., "Representation and 
the State in India", Asian Survey, XVIII, April 1968, 379-400. 

Rudolph, Susanne Hoeber, and Lloyd I., The Modernity of 
Tradition, Chicago: University of Chicago Press, 1977. 



268 

Saberwal, Satish, "The Reserved Constituency", Economic and 
Political Weekly, VII, January 1, 1972, 71-80. 

Saberwal, Satish, Mobile Men: Limits to Social Change in 
Urban Punjab, Delhi: Vikas Publishing House, 1976. 

Scheingold, Stuard A., The Politics of Rights: Lawyers, 
Public Policy, and Political Change, New Haven: Yale ' 
University Press, 1976. 

Schermerhorn, R. A. , Ethnic Plurality in India. Tucson: 
Univ. of Arizona Press^ 197. 

Schubert, Glendon and Danelski, Daniel. Comparative 
Judicial Politics, Chicago: Rand McNally and Co., T969. 

Seal, Amil, The Emergence of Indian Nationalism, Cambridge 
(England): Cambridge Univ. Press, 1971. 

Seervai, H. M., Constitutional Law of India: A Critical 
Commentary, Second Edition, Bombay: N. M. Tripathi, 1975. 

Segers, Mary C., "Equality in Contemporary Political Thought", 
Administration and Society, 10, February 1979, 409-436. 

Shapiro, Martin, "Courts", Government Institutions and 
Processes, Edited by Fred I"! Greenstein and Nelson W. 
Pllsby, 1975. 

Court Cases 

Note: Indian cases differ from American cases in citation. 
The title is followed by the name of the law report, the year, 
the name of the court handing down the decision, and the 
page number. Volume numbers are not included. Two law 
reports are cited below for India. The letters AIR repre
sent All India Reporter, which compiles decisions by State 
High Courts, as well as Supreme Court decisions. The 
letters SCR represent Supreme Court Reporter, which compiles 
only Supreme Court cases. When the Supreme Court Reporter is 
used, the name of the court rendering the decision is not 
given, since it is always the Supreme Court. American cases 
are cited in accordance with standard procedure in the United 
States, with the name of the case followed by the volume 
number, the name of the report, the page number, and the year 
in parentheses. 



269 

Budhan Choudhary v. State of Bihar, 1954, SCR 1045. 

DeFunis v. Odegaard 416 U.S. 312 (1974). 

Dorairajan v. State of Madras AIR, 1951, Supreme Court 226. 

C. A. Rajendran v. Union of India AIR, 1969, Supreme Court 
507. 

Desu Rayudu v. Andhra Pradesh Public Service Commission 
AIR, 1967, Andhra Pradesh 353. 

General Manager, Southern Railway v. Rangachari AIR, 1962, 
Supreme Court 36. 

Golak Nath v. State of Punjab AIR, 1967, Supreme Court 1643. 

Gopalan v. State of Madras AIR, 1950, Supreme Court 31. 

Govind Dattaray v. Controller of Imports and Exports AIR, 
1967, Supreme Court 839. 

Hariharan Pillai v. State of Kerala AIR, 1968, Kerala 42. 

Jacob Mathew v. State of Kerala AIR, 1964, Kerala 39. 

Kesavananda v. State of Kerala AIR, 1973, Supreme Court 1461. 

Jesava v. State of Mysore AIR, 1956, Mysore 20. 

K. S. Jayasree - r .  State of Kerala 1976, SCR 730. 

Madhav Rao Scindia v. Union of India, AIR, 1971, Supreme 
Court 530. 

M. R. Balaji v. State of Mysore, 1962, SCR 439. 

N. M. Thomas v. State of Kerala, 1976, SCR 310. 

P. Sagar v. State of Andhra Pradesh AIR, 1968, Supreme Court 
1379. 

P. Sudarsan v. State of Andhra Pradesh AIR, 1958, Andrha 
Pradesh 569. 

R. C. Cooper v. Union of India AIR, 1970, Supreme Court 564, 

R. Chitralekha v. State of Mysore, 1964, SCR 368. 



270 

R. Jacob v. State of Kerala AIR, 1964, Kerla 316. 

Regents of The University of California v. Bakke, 46 LW 
4896 (1978). 

S. A. Partha v. State of Mysore AIR 1961, Mysore 200. 

T. Devadason v. Union of India, 1963, SCR 680. 

T. N. Kosa v. State of Jammu and Kashmir AIR, 1974, Supreme 
Court 1. 

United Steelworkers v. Weber, 99 Supreme Court 2721 (1979). 

Public Documents 

Government of India. Indian Franchise Committee. Memoranda 
submitted by the Local Governments and the ProvincilT 
Franchise Committee in reply to the Indian Franchise 
Committee's Questionnaires. Volume II. Calcutta: Central 
Publications Branch, 1932. 

Government of India. Backward Classes Commission. Report. 
Volume I. Simla: Government of India Press, 1955. 

Government of India. Lok Sabha. Committee on Untouchability. 
Report on the Economic and Educational Development of 
Scheduled Castes and Related Documents. New Delhi: Depart-
ment of Social Welfare, 1969. 

Government of India. Committee on the Welfare of Scheduled 
Castes and Scheduled Tribes. First Report. New Delhi: Lok 
Sabha Secretariat, November 1969. 

Government of India. Department of Personnel and Administra
tive Reforms. Brochure on Reservations for Scheduled Castes 
and Scheduled Tribes in Services. Fourth Edition. New Delhi: 
Cabinet Secretariat, 1975. 

Government of India. Lok Sabha. Debates. Debate over the 
proposed Nath Pai Amendment. November 15, 1968. Volume XXI, 
pp. 356-362; November 29, 1968, Volume XXII, pp. 257-315; 
December 13, 1968, Volume XXIII, pp. 256-305. 



271 

Government of India. Lok Sabha. Debates. Debate over the 
role of the Scheduled Caste Commissioner and discussion of 
the report of the Committee on the Welfare of Scheduled Castes 
and Scheduled Tribes. August 10, 1970, Volume XLIII, pp. 
319-357; August 11, 1970, Volume XLIII, pp. 306-351; August 
12, 1970, Volume XLIII, pp. 257-285; August 14, 1970, Volume 
XLIII, pp. 228-283. 

Government of India. Lok Sabha. Debates. Miscellaneous 
other references mentioned in the text. April 27, 1970, 
Volume XL, pp. 180-182; March 17, 1970, Volume XXXVII, pp. 
82-83; May 9, 1968, Volume XVII, pp. 3000-3004. 

United States Government. Equal Employment Opportunity 
Commission. Affirmative Action Guidelines. Washington, D.C.: 
Office of the Federal Registrar, January 1, 1979, pp. 
4422-4428. 

Unsigned Journal Articles and Newspaper Stories 

"Attacks on Scheduled Castes", Economic and Political Weekly, 
XIII, October 2, 1978, 1488. 

"Caste Tensions in Haryana", Economic and Political Weekly, 
XIII, September 23, 1978, 1613^ 

"Decline in Antyodaya", Economic and Political Weekly, XIII 
September 2, 1978, 1499-TS50: 

"Scheduled Castes: Beyond the System", Economic and 
Political Weekly, IX, April 20, 1974, 623"! 

"Scheduled Castes: Education and Employment", Economic and 
Political Weekly, XI, December 18, 1976, 1955-1956. 

"Tamil Nadu: The Villupuram Atrocity", Economic and 
Political Weekly, XIII, October 14, 1978, 1721-1725. 

Newspaper Stories Bearing on Atrocities Against Scheduled 
Castes 

Overseas Hindustan Times, August 17; September 3, 7, 10, 21, 
24; October 7; November 16 and 30, 1978; January 18 and 
February 22, 1979. 



272 

Newspaper Stories Bearing on the Golak Nath Decision 

Hindustan Times, February 28 and March 1 and 8, 1967. 

Newspaper Stories Bearing on the Kesavananda 
Decision, including portions of the transcript 
of oral hearings 

Times of India. November 1-4, 7, 9-10, 14-17, 23-25, 28-29; 
December 1, 5-9, 14-15, 19-20, and 22, 1972. 

Newspaper Stores Bearing on the "Supersession" 
Controversy 

The Statesman, May 1-5; August 2, 12-13, 1973. 

Times of India, May 1-6, 1973. 

Material Bearing on the Career Backgrounds 
of the Supreme Court Justices 

Times of India, Times of India Directory, New Delhi: 
published yearly. 


