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ABSTRACT 

Cognitive-experiential self-theory maintains that there are two 

principal ways of processing information. The first is in a rational mode; 

the second is in an experiential (emotional) mode. Previous research has 

demonstrated that when participants are motivated to process information 

experientially, they tend to rely on heuristic cues in their decision making. 

However, when participants are motivated to think in a rational mode, they 

devote greater attention to the information presented to them, and make 

more accurate decisions. This may have an impact on legal decision 

making. Attorneys in personal injury trials often attempt to present their 

case in a manner directed at either rational or emotional processing, under 

the assumption that emotional jurors will be supportive of the plaintiff 

while rational jurors will be supportive of the defendant. However, in an 

attempt to motivate emotional processing, attorneys may inadvertently 

activate heuristic cues that have an impact on juror decision making, such 

as the defendant attractiveness bias (previous research has demonstrated 

that attractive defendants receive more lenient sentences than unattractive 

defendants). 

The hypothesis that an attractiveness-leniency effect would occur 

when individuals were in an experiential mode, but not when they were in 

a rational mode was tested. Mock jurors were put into either an experiential 

or rational mode through the use of a number of materials and trial 

evidence. They were then presented with a photograph of a defendant who 

was either high or low in physical attractiveness. Following this, a 

transcript of a personal injury trial and relevant jury instructions were 
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presented. Finally, participants rendered verdicts on a number of measures 

including monetary damages, liability verdicts, and assessments of 

negligence. The results indicated that an attractiveness-leniency effect was 

operative when individuals were in an experiential mode, but not when 

they were in a rational mode. However, this effect appears to be limited to 

variables that are emotionally oriented, rather than ones that require 

analytic reasoning. The paper concludes with a discussion of the potential 

implications of cognitive-experiential self-theory on juror decision making 

in a variety of related areas. 
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nSlTRODUCnON 

Juiy trials are a fundamental part of the judicial system in the United 

States. Juries are composed of lay persons drawn 6rom the community. It is 

their duty to deliberate on the facts of the case by correctly applying the 

relevant laws provided to them, and render a verdict that is consistent with 

the law. Ln that process it is asstmied that jurors will consider all the 

information presented to them during the trial, process that information in 

a very rational and analytic manner, and put aside any extra-legal biases they 

may hold. However, a rational mode is only one way of processing 

information (Epstein, 1994). Research in the area of Cognitive-Experiential 

Self-Theory (CEST) (Denes-Raj & Epstein, 1994; Epstein, 1994; Epstein, 

Denes-Raj, & Pacini, 1995; Epstein, Lipson, Holstein, & Huh, 1992; Epstein, 

Pacini, Denes-Raj, & Heier, 1996; Kirkpatrick & Epstein, 1992) indicates that 

individuals may also process information in a second manner known as an 

"experiential mode". In an experiential mode, individuals are more likely 

to rely on heuristics, and are prone to making logical errors. This research is 

particularly important to the area of law, because reliance on heuristic cues 

in the form of extra-legal biases may lead to an inequitable system of justice. 

Because separate modes of processing information may exist, it is essential 

to understand how utilizing one mode versus another will affect the 

manner in which trial information is interpreted by jurors. 

Cognitive-Experiential Self-Theory 

CEST maintains that there are two partially independent systems of 

processing information. The first, known as the rational mode, "is a 

deliberative, effortful, abstract system" (Epstein, 1994, p. 715) that operates at 
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the conscious level, and is analytic, intentional, and relatively affect free. It 

is "experienced actively and consciously, and requires justification via logic 

and evidence" (p. 711). The second system is the experiential mode, which 

is "a crude system that automatically, rapidly, effortlessly, and efficiently 

processes information" (p. 715). It is intimately associated with affect, and 

"is experienced passively and preconsdously and is self-evidently valid" (p. 

715). Because the experiential system is less effortful and more efficient, it 

serves as a default system, and is used in most situations. The rational 

system is activated in situations which require abstract and analytic 

reasoning. Evidence for these two modes of processing information is 

provided by both real-world events and laboratory research. 

Real-World Evidence Supporting Clib'l' 

The rational-emotional distinction is well known to most people. It 

is often used as the main plot in romantic novels and movies. The story is 

relatively simple: A person is torn between two partners - one is a person 

who is stable and trustworthy, the other is someone who arouses great 

passion and pleasure. This conflict is referred to as a choice between the 

head and the heart. This metaphorical phrase refers to the heart's 

representation of emotions and the head's representation of cognitions. 

A dramatic shift in thinking often accompanies a transformation 

from a non-emotional state to an emotionally aroused one. When 

individuals are emotionally excited they tend to "think in a manner that is 

categorical, personal, concretive, unreflective, and action-oriented" (Epstein, 

1994, p. 710). An intense fight with a significant other may trigger thoughts 

such as "This fight is all my partner's fault...They are completely wrong.-I'm 
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involved with an insensitive idiot..! want out of this relationship — 

NOW!!" When individuals are in this state, others tend to give advice such 

as "Get a grip on yourself. You're too emotional to think straight. Once you 

calm down, you will see things differently." (p. 710). 

Emotionally laden events in the real world tend to be more 

compelling, better remembered, and more likely to influence behavior than 

abstract information gained in textbooks, lectures, or other intellectually 

oriented presentations. Although most people have little difficulty recalling 

incidents of airline crashes such as the 1996 Valujet crash in the Florida 

Everglades, and the TWA 747 explosion off the coast of Long Island, the 

actual statistical frequency of airline crashes is less well remembered (Slovic, 

Fischhoff, & Lichenstein, 1976). Further, the former will most likely serve 

to contribute to a fear of flying, while the latter may do little to alleviate it. 

In addition to emotionally charged real world events being better 

remembered than abstract material, narratives tend to be better remembered 

than other forms of information (Epstein, 1994). Epstein maintains that this 

is the result of narratives being appealing because they engage the perceiver 

emotionally, and represent how information is experienced in the real 

world. Attorneys often take advantage of this tendency and present 

information in a "straight chronological narrative" form (Mauet, 1992, p. 

73). The idea being that it will be easier for jurors to assimilate the evidence 

presented, if they are given a time line to follow. 

The rational/emotional distinction is a large focus of the advertising 

industry. Companies spend vast amounts of money on advertising in order 

to produce images designed to tap into an emotionally driven system. 
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Cigarette manufacturers often portray cowboys and other adventurous 

people in exotic locations in an attempt to elicit a positive emotional 

association with their product, and override the verbal warning provided by 

the surgeon general that is directed at the rational system. 

Finally, widespread adherence to superstitious beliefs provides 

support for an information processing system that is not rationally based. 

For example, many professional baseball players who have practiced the 

fundamental skills of their sport for two or three decades (and as a result, on 

a rational level should be extremely confident in their ability to perform) 

often refuse to step on the foul lines of the playing field, make the sign of 

the cross at every "at bat", or insist on eating chicken before every game. 

These behaviors indicate that a non-rational system is operating. 

A multitude of real-world examples lend support to the theory that 

individuals process information in either a rational or an experiential state. 

These dual processes are well known to individuals, and people may be 

quite aware that their thinking is the product of a non-rational system. 

However, the compelling nature of the experiential system allows for the 

persistence of those thoughts, as well as the subsequent behavior that results 

from them. 

Laboratory Research Supporting CEST 

Empirical support for the assumptions of CEST has been obtained in 

a series of studies by Epstein and his colleagues (Denes-Raj & Epstein, 1994; 

Epstein, 1994; Epstein, Denes-Raj, & Pacini, 1995; Epstein, Lipson, Holstein, 

& Huh, 1992; Epstein, Pacini, Denes-Raj, & Heier, 1996; Kirkpatiick & 

Epstein, 1992). The research has largely focused on identifying the cognitive 
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factors that contribute to principles of heuristic processing identified by 

Tversky and Kahneman (see Tverslqr & Kahneman, 1983 for a review). 

According Tverslqr and Kahneman (1974,1983) individuals 

constantly find themselves in situations where th^ must make complex 

judgments even though they do not have access to accurate and thorough 

information. As a result, 

[ujncertainty is an unavoidable aspect of the human 
condition. Many significant choices must be made based on 
the beliefs about the likelihood of such uncertain events as 
the guilt of a defendant, the result of an election, the future 
value of the dollar, the outcome of a medical operation, or 
the response of a Mend. (Tversky & Kahneman, 1983, p. 293) 

Tversl^ and Kahneman maintain that when individuals find themselves 

in situations where they must make complex judgments, they simplify their 

decision making by relying on a number of mental heuristics or shortcuts, 

including: the representativeness heuristic, the availability heuristic, and 

the simulation heuristic. 

Representativeness is a heuristic that is used to make inferences 

about the probability of things based upon how well they match particular 

prototypes (Tverslqr & Kahneman, 1974). Thus, we hold representative 

examples of things and events in our minds. For example, if we are told 

that someone is a priest, this brings to mind a series of attributes that we 

expect a priest to hold, such as being warm, understanding, conservative, 

and deeply committed to spending time in religious pursuits. We are not 

likely to think of someone who drives sports cars, spends free time playing 

tennis, and dreads the Christmas season. Consequently, if both of these 

people are described to someone, and that person is asked to guess which 
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one is a priest they will be more likely to guess the former person. 

While the tendency to match people and events to particular 

prototypes may be a useful way of gaining extra information and making 

inferences about them, it may also serve to undercut our abUity to accurately 

process information. Indeed, in a number of ejcperiments, Tverslqr and 

Kahneman (1983) have presented paragraphs to participants such as: 

Linda is 31 years old, single, outspoken, and very bright. She 
majored in philosophy. As a student she was deeply 
concerned with issues of discrimination and sod^ justice, 
and also participated in anti-nuclear demonstrations, (p. 297), 

and asked them to guess which was more likely: A) Linda is a bank teller, or 

B) Linda is a bank teller and is active in the feminist movement. An 

overwhelming majority (usually over 80%) said "B" was more likely 

(Tversl!^ & Kahneman, 1982). This occurs because the description of Linda 

better represents the image of feminists than it does bank tellers. However, 

the selection of B means ignoring a basic rule of probability. That is, that the 

likelihood or conjtmction of two events occurring together can't be more 

likely than either event alone. It must be more likely that Linda is a bank 

teller, than Linda is a bank teller and something else. 

As Epstein (1994) notes many social-cognitive psychologists 

interpreted the findings regarding the Linda problem as evidence of the 

"pervasive irrationality" of people, and have expressed concern that 

conjunction errors will occur in serious-real life situations. However, 

according to CEST, the high rate of conjunction errors exhibited in the Linda 

problem is the result of individuals using the experiential system rather 

than the rational system to process the information. Epstein et al. (1995) 

argue that this occurs because it is "natural" to rely on past experience when 
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relating personality to behavior, and "unnatural" to think in terms of a 

statistical problem. Because "the experiential system is a natural, concretive 

system that interprets events in terms of past experience" (Epstein, 1994, p. 

719), it will likely be utilized. However, if the basic dynamics of the Unda 

system are rephrased as a statistical probability question, the rational system 

should be activated, and the number of conjtmction errors exhibited by 

pcirtidpants should be significantly reduced. Epstein (1995) presented 

participants with both the Linda problem and the following vignette about 

winning the lottery: 

Tom buys two lotteries, one from the state lottery and one 
from the local fire department. The chances of winning in 
the state lottery are one in a million. The chances of winning 
in the fire department lottery are one in a thousand. (Epstein 
et al., 1995, p. 1127) 

Participants were asked to guess which is more likely: A) 'Tom wins the 

state lottery", or B) 'Tom wins the state lottery and the fire department 

lottery". Significantly fewer conjunction errors occurred for the lottery 

ticket vignette (6.5%) as opposed to the Linda problem (67.5%). Further, 

once the rational system was activated, it influenced the extent to which the 

experiential system was relied upon. When the Linda problem was 

presented before the lottery ticket problem 75.6% of participants made 

conjunction errors. However, when the lottery ticket problem preceded the 

Linda problem, the percentage of participants making conjunction errors 

was significantly reduced to 59.9%. Thus, reliance on the representativeness 

heuristic can be decreased when participants are primed to process 

information in a rational mode. 

A second heiuistic identified by Tverslg^ and Kahneman is the 
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availability heuristic This refers to the tendeiuy to judge the likelihood of 

something by how quickly instances or associations come to mind (Tversl^ 

& Kahneman, 1974). For example, if people are asked to guess the 

likelihood of dying in a plane crash, their response may be overestimated 

because vivid accounts portrayed in the media quickly come to mind. 

Greater ease of retrieval leads to greater estimates of frequency. The 

availability heuristic not only brings to mind vivid events, it also allows for 

the construction of hypothetical scenarios. The process of generating 

hypothetical alternatives is known as the simulation heuristic. 

The simulation heuristic is used to determine the likelihood of 

outcomes. Consider the thoughts that would go through your mind if you 

borrowed an article of clothing from a friend to wear to a party, and spilled 

red wine on it. You might think about what you know of your friend's 

personality, how they have reacted in the past to negative events, and 

generate a number of scenarios in your mind ranging from them laughing it 

off and saying it was an old garment, to demanding money for it and 

refusing to lend you anything again. The simulation heuristic has a wide 

range of uses including the prediction of outcomes and affective responses, 

as well as determining causality. 

Research done on the simulation heuristic has typically involved 

presenting participants with scenarios such as the following: 

Mr. Crane and Mr. Tees were scheduled to leave the airport 
on different limousine flights, at the same time. They 
traveled from town in the same limousine, were caught in a 
traffic jam, and arrived at the airport thirty minutes ^er the 
schedtiled departure time of their flights. Mr. Crane is told 
his flight left on time. Mr. Tees is told that his flight was 
delayed, and just left five minutes ago. Who is more upset? 



20 

Mr. Crane or Mr. Tees? (Kahneman & Tverslgr, 1982, p. 203) 

Both Mr. Crane and Mr. Tees suffered the same obstacles, and had the same 

outcome. Thus, from a purely rational standpoint they should be equally 

upset. However, most people respond by saying that Mr. Tees is more upset. 

This is probably the case because it is much easier to imagine making up a 

few minutes rather than an entire half hour. 

The ability to generate alternative outcomes is known as 

coimterfactual thinking. Counterfactual thoughts are typically generated 

when individuals encounter negative events. According to CEST, the 

tendency for participants to attribute greater affect to situations where 

alternative outcomes are more easily imagined is the result of responding in 

the experiential mode. Epstein et al. (1992) tested this prediction by asking 

participants to respond to similar vignettes from the perspective of how 

they would behave, how most people would behave, and how a rational 

person would behave using 9-point rating scales. The phenomenon of 

attributing greater affect to the situations where counterfactual thoughts are 

easily generated occurred in the first two conditions, but was virtually 

eliminated when participants were asked to respond from a purely rational 

standpoint. Consequently, it would appear that heuristic processing occurs 

when individuals adopt an experiential rather than a rational mode. 

Further, this study indicates that the default mode of responding is the 

experiential mode, and that individuals must be sufficiently motivated to 

adopt a rational mode. 

Several other empirical investigations have also found support for 

CEST. Lieberman and Greenberg (1997) found that displaced aggression is 
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more likely to occur when individuals are in an experiential rather than a 

rational mode. In addition, in a study investigating the effects of mortality 

salience on worldview defense, Simon et al. (1996) found that motivating 

participants to think about their own death had an effect on the behavior of 

participants in an experiential mode, but mortality salience had no effect on 

participants in a rational mode. 

One important finding of the Simon et al. (19%) study was that 

experiential and rational processing can be activated not only by written 

instructions such as those used in Epstein et al. (1992) and Lieberman and 

Greenberg (1997), but also through the appearance and behavior of the 

experimenter. Simon et al. hypothesized that an informal, laid back 

experimenter would trigger experiential processing, whereas a rigid, 

formally dressed experimenter would activate rational processing. To test 

this assiunption the formality of a male experimenter's appearance, 

mannerisms, and language was varied. In the formal condition, the 

experimenter "wore a lab coat over long pants and black, hom-rimmed 

glasses, and sat stiffly behind a desk" (p. 12). The informal experimenter 

"wore shorts, t-shirts, and Birkenstock shoes. He also sat on the desk and 

used his hands expressively as he talked" (p. 12). The same male 

experimenter and verbal presentation were used in both conditions. 

Mortality salience effects were obtained in the informal experimenter 

condition, but not when the experimenter was formally dressed. The basic 

results were replicated in a second study where processing mode (PM) was 

manipulated via written instructions, rather than experimenter appearance, 

indicating that physical appearance can trigger either PM. 
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Thus, on the basis of both real world events and laboratory research, 

considerable evidence exists to support the fundamental assumptions of 

CEST. Individuals are capable of processing information in either an 

experiential or a rational mode. When an experiential mode is adopted 

individuals have a tendency to make quick, impetuous decisions, and rely 

on a variety of heuristic cues. However, when individuals are in a rational 

mode, they analyze information more critically, and are less likely to 

succimib to logical errors. 

Dual-Process Models 

The predictions derived from CEST are consistent with a number of 

other social psychological theories that have been proposed to explain 

conditions where heuristic processing will occur, as opposed to situations 

where more thorough and objective evaluations of stimuli are adopted. 

Persuasion models. The elaboration-likelihood model (ELM) (Petty 

& Cadoppo, 1986) and the heuristic-systematic model (HSM) (Chaiken, 1980; 

Chaiken, Liberman & Eagly, 1989) have been developed in order to explain 

the conditions where attitude change in response to persuasive 

communication is likely to occur. According to these theories, when an 

audience is not personally involved in an issue, or does not have suffident 

cognitive abilities (due to factors such as time pressure, stress, or other 

cognitive demands), attention is focused on peripheral (heuristic) cues of 

the communicator, such as their level of expertise, age, and appearance. As 

a result, these superfidal cues tend to be more persuasive than actual 

message strength. However, when perceivers have a high level of personal 

involvement in a topic being addressed and adequate attentional resources 



23 

exist, a central (systematic) route to persuasion is used. This is a much 

deeper level of processing, where the arguments in the persuasive message 

are carefully evaluated and elaborated on. Consequently, message strength 

becomes the primary factor in persuasion, and heuristic cues play a 

relatively minor role. These two persuasive routes closely parallel the 

experiential and rational PMs proposed by CEST. However, while these 

models limit their focus to persuasive communication, CEST makes broader 

theoretical predictions about the situations where heuristic or critical 

processing will occur. Consequently, it provides a framework for 

investigating the conditions where heuristic processing will operate beyond 

the area of persuasion. 

Affect and persuasion. Evidence for the influence of rational and 

experiential processing on persuasive communication has been 

demonstrated by Mackie and Worth (1991). Their work explored the 

relationship between affect and persuasion. They foimd that individuals in 

a positive mood were more likely to change their attitude after reading a 

message written by an expert on a topic than by a non-expert source. 

However, when individuals were in a neutral mood, expertise had no effect. 

Conversely, message strength was not influential for individuals in a 

positive mood, but did lead to attitude change among neutral mood 

participants, with strong arguments being more persuasive than weak 

messages. These findings are consistent with the predictions of CEST. A 

high level of affect is likely to occur when individuals are in an experiential 

state. Consequently, heuristic cues should be relied upon by individuals in a 

positive mood. However, the absence of affect in the neutral mood 
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condition is indicative of the rational mode. Thus, individuals should 

process information more critically, and as a result be more influenced by 

strong rather than weak messages. 

Cognitive demands. The aforementioned HSM and ELM theories 

place a high level of importance on participants' situational ability to focus 

on message content. If an audience is not capable of processing a message 

because of cognitive demands (which refer to factors in the environment 

that can usurp attentional resources), heuristic cues about the 

communicator are relied upon. Attentional resources play an essential role 

in the ability to critically process information not only in the area of 

persuasion, but also in terms of making interpersonal inferences. Cognitive 

demands have repeatedly been shown to affect the application of 

stereotypes. For example, when participants are faced with what they 

perceive to be complex judgments, they are more likely to use stereotypes to 

simplify the task, resulting in differential judgments of targets. However, 

when participants perform what they think will be a simple task, stereotypes 

are not used (Bodenhausen & Lichtenstein, 1987). 

Distraction can also determine whether heuristics are relied upon 

during the process of impression formation (Gilbert & Hixon, 1991; GUbert, 

Krull, & Pelham, 1988; Gilbert & Osbome, 1989; Gilbert, Pelham, & Krull, 

1988). When participants are asked to engage in multiple tasks 

simultaneously (such as reciting a lengthy string of numbers while 

evaluating a target) relevant stereotypes about a target are more likely to be 

triggered. These heuristic influences are reduced when distracting tasks are 

not performed. 
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Similar findings were obtained by iCniglanski and Freund (1983, 

experiment 2) who demonstrated that increased time pressure can lead to 

the application of stereotypes. Participants evaluated compositions 

purportedly written by either Ashkenazic or Sephardic 8th graders (Israeli 

stereotypes are more positive for Ashkenazis than Sephardis on dimensions 

related to academic achievement). Both time pressure and evaluation 

apprehension (fear of invalidity^) were manipulated. Time pressure was 

manipulated by telling participants they had either 10 minutes or 1 hour to 

evaluate the compositions. Evaluation apprehension was manipulated by 

telling participants that they would have to explain the grades they gave the 

targets to other members of their group (high-evaluation apprehension), or 

by telling them that their evaluations were subjective, and there were no 

right or wrong evaluations of compositions (low-evaluation apprehension). 

The results indicated that increased time pressure led to more positive 

evaluations of Ashkenazi targets, but did not affect evaluations of Sephardic 

targets. However, when participants were faced with having to explain their 

decisions, evaluations of Ashkenazi targets were less positive. Time 

pressure may produce a need for quick decision making strategies, and 

consequently trigger experiential processing. Evaluation apprehension, on 

the other hand, may activate the rational system because critical and 

analytical processing skills are required. 

The continuum model of impression formation. The influence of 

cognitive demands on interpersonal inferences has been incorporated into 

the continuum model of impression formation (Fiske, 1993; Fiske & 

Neuberg, 1990; Riley & Fiske, 1991). According to this theory, impressions of 
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others are formed through a variety of processes that create a continuum on 

which we attend to a target's attributes. At one end of the continuum are 

category-based processes, at the other end are individuating processes. Thus, 

the relationship between reliance on heuristics and objective processing is 

continuous rather than dichotomous as proposed by CEST. The continuum 

model maintains that category-based processes are the default, and that if a 

target is not interesting or relevant to the perceiver, evaluation of the target 

will be based upon these categories. However, if sufficient motivation 

exists, the perceiver will employ more individuating processes. If the 

attributes possessed by the target are consistent with the original category, 

then the category-based impression will be confirmed, and the residt will be 

a behavioral response in line with the categorical impression. However, if 

the target possesses attributes that are inconsistent with the category or the 

attributes are difficult to interpret, more individuating processes will occur. 

The result will be either a recategorization of the target, or a "piecemeal 

integration." The "piecemeal integration" occurs when individuating 

processes are operating the most, and there is very little influence &om 

categorical processes. Subsequently, an objective evaluation of the target 

occurs. In order to proceed from categorical-based processes to individuating 

processes, sufficient motivation must exist. Once again, the impact of 

motivational factors are mediated by attention (Fiske & Neuberg, 1990). If 

the perceiver does not have sufficient attentional resources, it will be 

impossible to employ individuating processes. 

These alternative persuasion and interpersonal inference models 

support the basic propositions of CEST. When individuals are in situations 
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where they do not have the motivation or ability^ to process information 

adequately, th^ may use heuristics which they have developed through 

past experience. On the other hand, when these demands are sufficiently 

reduced, and adequate motivation exists because an issue is personally 

relevant, or individuals have a need to be accurate because superordinate 

goals are present, more extensive, and objective processing occurs. 

Cognitive-Experiential Beliefs Within the Legal System 

While the research supporting CEST is recent, the general belief that 

individuals can respond in either a rational or an emotional way to 

situations has long existed. The dichotomy has been a focus of the legal 

system for many years, and attorneys in the United States have tried to 

capitalize on individuals' tendencies to respond in one orientation or the 

other. There is a general belief in the legal commimity that in personal 

injury trials the plaintiff will benefit 6:0m emotionally oriented jurors, and 

the defendant will benefit firom rationally oriented jurors (Belli, 1982; 

Mauet, 1992; Sannito & McGovem, 1993; Simon, 1980; Vinson; 1993). 

This position is based on the assimiption that the greater the amount 

of feeling or empathy evoked in the juror, the more sympathy they will feel 

towards the victim (the plaintiff) (Sannito & McGovem, 1993). In addition, 

emotional processing should increase the ability of jurors to imagine the 

injury, and the pain and suffering it has produced (Darrow, 1936; Sannito & 

McGovem, 1993). The product of this should be higher monetary awards 

from the jury. Cognitive processing on the other hand should contribute to 

a critical analysis of the information presented (Vinson, 1993). By analyzing 

information in greater depth, jurors may not only consider how the 
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defendant's behavior foreseeably contributed to the injury, but may also pay 

greater attention to the victim's behavior. If this increased analytical 

processing results in the belief that the victim's actions contributed to the 

injury, or that it was not sufficiently demonstrated that the defendant's 

behavior foreseeably caused the injury, awards should be reduced (or 

eliminated). 

There are a number of ways attorneys may achieve emotional 

processing by jurors. The first is to select jurors whom they believe will be 

highly emotional. For over a century attorneys have used this approach. In 

the mid-nineteenth century, the standard jury selection system was based on 

identifying perceived characteristics of certain ethnic groups: 

For example, plaintiff's personal injury lawyers usually 
favored Irish, Italian, Greek, and Eastern European jurors 
imder the belief that such jurors were more likely to respond 
to a sympathetic story and an emotional appeal. Defendants 
in su^ cases usually preferred English, German, and 
Scandinavian jurors, under the belief that such jurors were 
more responsive to law-and-order arguments and were 
against windfall damages. (Mauet, 1992, p. 24) 

Qarance Darrow, one of the most famous attorneys of this century, was a 

major proponent of this approach. He strongly recommended attorneys 

representing the plaintiff select Irish jurors because. 

You should be aware that he is emotional, kindly and 
sympathetic If he is chosen as a juror his imagination will 
place him [at the scene of the injury]; really, he is trying 
himself. You would be guilty of malpractice if you got rid of 
him except for the strongest reasons. (Darrow, 1936, p. 36) 

In more recent years, the process of selecting individuals who will process 

information in an emotional approach has changed from that of ethnic 

backgrounds to other demographic characteristics: 
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Plaintiff's lawyers in personal injury cases....typically prefer 
jurors whose backgrounds suggest greater receptivity to 
emotional appeals, such as sin^e and young persons or 
married couples^ artists, actors, writers, and other creative 
individuals, and persons at both extremes of the social and 
income scales....[D]efense lawyers in personal injury cases 
typically prefer middle-aged or retired jurors with average 
incomes and stable marriages, and families, who work at 
blue-collar or white-collar jobs, are business people, or 
government employees, or hold other jobs that demonstrate 
traditional ethics and values. (Mauet, 1992, p. 26) 

In addition to selecting specific types of jurors, attorneys can also 

tailor the presentation of their case to motivate emotional or rational 

processing. One method of doing this is through language. The case can be 

presented to the jury in a very vivid, dramatic, and emotional way (Belli, 

1982; Mauet, 1992; Sannito & McGovem, 1993). For example, a highly 

emotional reaction may be elicited from the following opening statement: 

On April 25,1991, at around 4:00 P.M., John Smith was walking along 
Spring Street Suddenly, a car came from behind, failed to stop at the 
stop sign, and crashed into John's back. The impact crushed lids ribs, 
broke his spine, in three places, and threw him in the ditch. That 
was the last day John Smith ever walked. He will never walk again. 
(Mauet, 1992, p. ^) 

On the other hand, an attorney who did not want an emotional reaction in 

jurors would attempt to reduce the dramatic and emotional element by 

avoiding words and phrases like "suddenly", "crashed", and "the last day 

John Smith ever walked". Further, referring to the injured party as "the 

plaintiff rather than by actual name should also reduce the emotional 

impact. 

Photographs as well as other exhibits may also be used to 

emotionally manipulate jurors. Large, full color photographs of a bloody 
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homicide or accident victim can be presented. In addition, jurors can be 

shown "day-in-the-life" movies which depict the poor quality of life of a 

person as the resiilt of the injuries they sustained. An attorney attempting 

to have jurors interpret the information from a rational standpoint, would 

want to avoid exhibits such as these, and emphasize statistically oriented 

evidence such as laboratory reports. 

Thus, within the legal community there exists a well known belief 

that in personal injury cases emotional processing on the part of jurors 

benefits the plaintiff, and rational processing benefits the defense. However, 

this assiunption has never been empirically tested. Lawyers may simply 

have better recall for trials where they were successful after using the 

"appropriate" approach. Information that is schema consistent tends to be 

better recalled than other information (Fiske & Taylor, 1991). Unsuccessful 

trials may be blamed on other factors, such as an expert witness whom the 

judge did not allow to testify. 

Empirical Test of Cfcbl on furor Decision Making 

Although the reconunendations to adopt emotional and rational 

approaches to litigation have existed for centuries, there has never been an 

empirical investigation of these fundamental assumptions. Thus, this was a 

logical area for a preliminary investigation into the effects of CEST on 

juridical decision making. Consequently, a study (Lieberman, 1995) was 

performed to investigate whether mock jurors who had been motivated to 

process information in an emotional mode would render greater damages 

than those in a rational mode in a personal injury case. 

Undergraduate students were brought into a laboratory and told that 
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they would be partidpating in a study on juror decision making. An 

experimenter informed them that they would be reading a transcript of a 

case where a woman had been killed after being hit by a car, and the 

woman's husband was suing the driver for damages. Participants were then 

given a packet of materials which included a transcript of the trial, a map of 

the accident scene, judicial instructions regarding applicable laws, and a 

verdict form. 

The cognitive-experiential manipulation was presented on the top 

page of the transcript via a written instruction. Participants in the 

Experiential group were instructed: 

In the following transcript you will hear evidence about a 
personal injury case. When forming an opinion of the case, 
go with your natural, intuitive response. We are interested 
in your gut-level reactions to this case. 

Participants in the Rational group were presented with: 

In the following transcript you will hear evidence about a 
personal injury case. When forming an opinion of the case, 
carefully consider all the evidence present^. Try to be as 
rational and analytic as possible. 

Similar written manipulations have been successfully used to activate 

rational and experiential processing in several other studies (Epstein et al., 

1992; Lieberman & Greenberg, 1997; Simon et al., 1996). 

Next, participants read through a transcript of a simulated trial. The 

26 page trial transcript was designed to be as realistic as possible and included 

opening and closing statements for the defense and prosecution, as well as 

testimony from both direct and cross examinations. The testimony was 

presented in a question and answer format, as it would occur in an actual 

trial. The facts surrounding the death of the woman were designed to be 
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ambiguous, with an equal amount of evidence supporting both the plaintiff 

and the defendant. The transcript was loosely based on details of a fictional 

case in a trial advocacy training textbook (Bestdnd, Bocchino, Ordover & 

Seckinger, 1988). The plaintiff claimed that Katherine Potter (the decedent) 

was in the crosswalk at the time she was hit, that she was very visible, and 

that the driver of the car turned into the intersection at a high rate of speed. 

Witnesses for the defense (including the defendant) maintained that the 

woman was jaywalking outside the crosswalk, did not check for traffic, and 

that the sun was in the eyes of the driver. Cross-examinations served to cast 

some doubt on the testimony. 

During the trial the plaintifTs attorney requested damages in the 

amount of $40,000 to cover medical expenses, $10,000 to cover funeral 

expenses, $1,000,000 to compensate for the income the victim would have 

earned over her lifetime, $1,000,000 to compensate her husband for the loss 

of companionship of his wife, and $1,000,000 in punitive damages (to 

punish the defendant for his negligence). 

After participants finished reading the transcript, they were 

presented with jury instructions explaining the applicable laws. The 

instructions were adapted from those in a case materials trial advocacy 

training book (Beskind, Bocchino, Ordover & Seckinger, 1988) and were 

representative of typical automobile negligence instructions used in 

jurisdictions throughout the United States. 

Finally, participants rendered their monetary award (if any) for the 

plaintiff. They were asked to award damages separately for medical 

expenses, funeral expenses, loss of income, loss of companionship, and 
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punitive damages. Thus, 5 separate awards were made. The first two 

awards represented expenses that were actual amotmts that the plaintiff had 

to pay as a result of the incident, and were "predetermined" sums of money. 

Consequently, th^ were conceptually dissimilar to the final 3 awards that 

required jurors to project for an amount of money that would be 

appropriate to compensate for the pain of the loss of a loved one, a lifetime's 

income, and to serve as pimishment. As a result, 2 composite variables 

were created, the first was the sum of the funeral and medical expenses. 

This was termed the Objective damages variable. The second composite was 

the Subjective damages variable, and was the simi of the compensation, 

income, and ptmitive damages awards. 

Because the first two expenses were concrete sums of money, it was 

predicted that greater emotional processing would not have an impact on 

the damages awarded. However, because the subjective damages variable 

requires jurors to imagine the pain and suffering involved, and gives 

participants an opportunity to express any negative feelings they may have 

toward the defendant for his negligence in the form of pimitive damages, 

greater emotional processing should lead to higher monetary awards. Thus, 

participants in an experiential mode should award higher damages than 

those in a rational mode on this measure. 

In addition, participants were asked to determine the percentage of 

negligence on the part of both the victim and the defendant. The 

proportion of negligence attributed to the victim was subtracted from the 

proportion of negligence attributed to the defendant, which yielded a single 

negligence score for each participant. As a result, positive values on this 
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variable indicated the defendant was more than 50% responsible for the 

injury, while negative values indicated the victim was more than 50% 

responsible. Since the trial was ambiguous, it was expected that participants 

in a rational mode would render approximately equal negligence estimates 

for the plaintiff and the victim. However, since participants in the 

experiential mode should feel greater S3rmpathy for the victim, estimates of 

her negligence were predicted to be significantly lower than those of the 

defendant. 

As expected, on the subjective damages variable participants in the 

emotional group awarded significantly higher damages (M = $1,105,565) 

than participants in the rational group (M = $592,100). The difference 

between groups on the objective damages measure was not significant 

(experiential M= $39,869, rational M = $39,333), and participants in both 

groups awarded amounts relatively close to the sum requested by the 

plaintiff ($50,000). On the negligence variable, the means were in the 

expected direction with experiential jurors attributing greater negligence to 

the defendant, and rational jurors attributing slightly more negligence to the 

victim (experiential M= 10.87, rational M = -5.00), but the difference did not 

achieve statistical significance (N = 53). This is somewhat surprising given 

the significant difference on the subjective damages variable, and may be the 

result of the wording of the question. Participants were asked to determine 

the "percentage" of negligence for both parties. The use of the word 

percentage may have triggered mathematical associations, and led to 

rational processing on this variable. Consequently, the impact of the 

experiential manipulation may have been greatly reduced. 
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These findings lend support to attorneys' widely held belief that in 

personal injury cases emotional processing will benefit the plaintiff, while 

rational processing will benefit the defendant. Consequently, it would 

appear that attorneys for the plaintiff would always want to utilize an 

emotional appeal, and select jurors who would be highly susceptible to it. 

However, the effects of an emotional appeal may not be that 

straightforward. Although attorneys may believe that different modes of 

processing information will have an impact on the outcome of personal 

injury trials in general, they may not be aware of the far reaching 

consequences of motivating the jury to adopt a particular mode. 

A fundamental part of CEST is the prediction that individuals will 

adopt less effortful means of processing information when in an 

experiential mode, and rely on heuristic cues. During a trial this may result 

in the utilization of extra-legal cues. Extra-legal cues refer to pre-existing 

biases held by jurors. These cues have been shown to affect verdicts in both 

laboratory experiments and actual trials. For example, jurors tend to be 

more sympathetic to defendants who are similar to them in terms of race, 

sodo-economic status, gender, beliefs, and religion (Dane & Wrightsman, 

1982; Mazzella & Feingold, 1994). One specific extra-legal cue that has 

repeatedly shown to affect verdicts is that of defendant attractiveness. A 

large body of research including both laboratory experiments and 

observational field studies has repeatedly demonstrated that juries are more 

lenient toward attractive defendants and more punitive toward unattractive 

defendants. 

Defendant Attractiveness 



36 

In 1969, Landy and Aronson conducted the seminal study on 

defendant attractiveness. Th^ manipulated social, rather than physical 

attractiveness of defendants. Participants read a description of a crime of 

negligent automobile homicide, in which the defendant was described as in 

a positive manner (a friendly, hard-working, widowed, insurance adjuster), 

a negative manner (an unfriendly, divorced janitor), or in a neutral manner 

(no detail about occupation, demeanor, or marital status). The written 

simunary of the trial clearly indicated guilt Participants were asked to 

recommend a sentence, and were informed that negligent automobile 

homicide was ptmishable by a sentence ranging from 1 to 25 years. Thus, 

the primary dependent measure was the length of jail time recommended. 

The results indicated that the participants were more punitive in the 

sentencing of an unattractive defendant than they were of a neutral or 

attractive defendant. 

This work was extended by Efran (1974) who varied the physical 

attractiveness of defendants. Participants were asked to assimie the role of a 

member of a student-faculty court, and were given a brief description of a 

trial for a student who was accused of cheating. The trial summary was 

accompanied by a photograph of either an attractive, or unattractive 

defendant. Both male and female participants were used in the study; 

however, participants always viewed opposite sex defendants. That is, male 

participants viewed a photograph of a female defendant, and female 

participants viewed a male defendant. This was done to increase the impact 

of the attractiveness manipulation. Participants made lower estimates of 

the probability of guilt, and recommended more lenient sentences, when 
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they were presented with a photograph of an attractive defendant than 

when they viewed an unattractive defendant 

Sigall and Ostrove (1975) extended this work by demonstrating that 

the benefits of attractiveness are dependent upon the nature of the crime. 

More specifically when the crime is facilitated by the attractiveness of the 

defendant the attractiveness-leniency effect is ameliorated. In their study, 

they presented participants with a description of a trial for a crime either 

presumably unrelated to attractiveness (burglary), or one where the offense 

was attractiveness related (swindle). The descriptions were accompanied by 

a photograph of either an attractive or unattractive female defendant (the 

victim of the swindle was a middle-aged bachelor). The details of the crime 

clearly indicated guilt, and participants were asked to recommend an 

appropriate sentence for the defendant. Consistent with previous findings, 

mock jurors who read the summary of the burglary trial were more lenient 

towards the attractive defendant. However, when the defendant was 

charged with swindling, physical attractiveness provided no benefits to the 

defendants, and, in fact, there was a non-significant trend for mock jurors to 

be more pimitive towards attractive defendants. Sigall and Ostrove 

interpreted these results as participants believing that being physically 

attractive may have been an asset to the crime of swindling, and the 

defendant should be pimished for capitalizing on their good looks. 

Attractiveness effects are not limited to the laboratory. Stewart (1980; 

1985) conducted several studies involving observations made in actual 

judicial cases. Defendants' physical attractiveness was rated by observers, 

and correlated with conviction rates and sentence length. A strong positive 
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relationship between physical attractiveness and sentencing emerged. 

Attractive defendants were given the most lenient sentences. Consequently, 

even trial judges appear to be influenced by the attractiveness of a 

defendant. In a similar study, Hoffoian (1981) found that not only were 

unattractive defendants found guilty more often than attractive defendants, 

but were considered by jury members to be more typical criminals, and more 

likely to be recidivists. 

CEST and Defendant Attractiveness 

Since the early 1970's more than 25 studies have examined the effects 

of defendant physical attractiveness on verdict decisions. In a recent meta

analyses, Mazzella and Feingold (1994) report that the overall leniency-

attractiveness effect of these studies is significant. This may be due to a 

"halo effect" occurring where people are motivated by a "what is beautiful is 

good" belief (Dion, Bersheid, & Walster, 1972). Dion et al. found that 

individuals perceive physically attractive people as possessing more socially 

desirable characteristics (e.g., intelligence, social skills, mental health, etc.) 

than unattractive individuals. 

Thus, a substantial body of literature exists which indicates that both 

mock jurors and actual trial judges are more lenient towards attractive 

defendants. As previously noted, CEST maintains that the default mode of 

processing is the experiential mode. When the experiential system is 

operating, individuals tend to rely on heuristic cues. As a result, CEST 

would predict that the attractiveness-lenienqr effect would occur when 

individuals are in an experiential mode where they are likely to utilize 

heuristic cues, but should not occur when individuals are in a rational 
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mode, where they are objectively processing trial testimony. 

The Present Study 

The present study was conducted in order to examine this 

hypothesis. Participants first read a transcript of a personal injury trial, and 

then awarded monetary damages as well as negligence estimates and 

liability verdicts. No effects of processing mode (PM) or attractiveness were 

expected for objective damage measures, because these represent 

unambiguous expenses incurred by the plaintiff. However, a 2 (PM) x 2 

(attractiveness) interaction was predicted to occur on the subjective damages 

and negligence variables. In addition, participants in the experiential 

condition were expected to render more not-liable verdicts when the 

defendant was attractive than unattractive. No difference in liability 

verdicts as a function of attractiveness was expected in rational mode 

participants. 
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METHOD 

Participants 

Ninety-three undergraduate students at the University of Arizona 

participated in the experiment. Participants were drawn from a Psychology 

101 class (participating as part of a course requirement) and an 

Environmental Psychology class (participating in exchange for extra-credit). 

Six participants were excluded because they reported suspicion of the 

experimental procedures, 2 were excluded because they thought a 

photograph of the defendant they were presented with was actually a picture 

of the plaintiff (the victim's husband), and 1 was excluded for not 

responding to dependent measures in an appropriate manner (e.g., rather 

than rendering a numerical monetary damage award they simply wrote 

"Insurance deductible"). In addition, 3 participants were excluded because 

they were non-native English speakers, and the procedure required 

extensive reading of a transcript and jury instructions. The remaining 

sample consisted of 32 men and 49 women.^ 

Procedure 

Participants were run in groups of four. Upon arrival, they were 

greeted by an experimenter (who was blind to participants' condition), and 

directed to sit in separate cubicles. The cubicles were enclosed on 3 sides, 

and participants were seated so that they were facing the experimenter, but 

could not see each other. Because previous research by Simon et al. (19%) 

demonstrated that experimenter appearance and demeanor can activate PM, 

the experimenters were trained to dress and act in as neutral a manner as 

possible to avoid biasing the participants. 
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The experimenter explained that they would be participating in a 

study on "juror decision making". Participants were given a cover story that 

previous work has been done on jurors' verdicts in criminal cases like 

robbery and murder, where decisions are made about the guilt or innocence 

of a defendant but not much is known about personal injury cases where 

jurors decide on the amount of money to award a victim. Participants were 

then told that they would be presented with a transcript and some exhibits 

in a personal injury trial where a woman was struck and lolled by an 

automobile, and her husband was suing the driver for monetary damages. 

In order to enhance participant involvement in the procedure, they were 

asked to imagine that they were real jurors, and that the fate of the people 

involved in the case would be affected by their decisions. 

Each participant was then presented with a packet of materials 

consisting of a jury selection questionnaire, a sheet of paper for taking notes, 

a photograph of the accident scene, a map of the accident scene, a 

photograph of the defendant, a trial transcript, jury instructions, and a 

verdict form. 

Materials 

Rational-experiential manipulation. PM (rational vs. experiential) 

was manipulated using a "jury selection" questionnaire, a photograph of the 

accident scene, and a "notetaking sheet". The "jury selection" questionnaire 

served as the initial method of manipulating PM. Participants were told 

that they would be asked some basic questions about personal experiences 

they may have had with pedestrian-automobile accidents. All participants 

were asked: "Have you ever been hit by a car as a pedestrian?", "Has any one 
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close to you ever been hit by a car as a pedestrian?", and "Have you ever hit 

a pedestrian with a car?" These questions served two functions; first, they 

allowed for identification of individual differences between participants,^ 

and second, they provided a plausible reason why participants would be 

given either of the following statements concerning the evidence and their 

tasks. The statements were designed to activate experiential or rational PMs. 

Participants in the experiential condition were informed: 

During the case you will be exposed to some exhibits. A number of 
these exhibits are graphic and vivid photographs of the woman at 
the location where she was struck. You may find these pictures to be 
somewhat upsetting. In addition, you will hear testimony from a 
number of witnesses which may be graphic in nature and produce a 
strong emotional reaction in you. 

After you hear the evidence, you will be asked to decide any 
monetary damages to be awarded to the victim. 

Words such as "graphic", "vivid", "upsetting", and "strong emotional 

reaction" were used in this condition in order to produce a greater 

emotional impact than the language used in the rational condition. The 

rational statement omitted these words, and instead used mathematically 

oriented language. Participants in the rational condition were presented 

with: 

Ouring this case you will be exposed to some exhibits. A number of 
these exhibits are photographs of the location where the woman was 
struck. In addition, you w^ hear testimony from a number of 
witnesses. 

After you hear the evidence you will be asked to mathematically 
calculate any monetary damages to be awarded to the victim. The 
calculations will not be difficult, but may require some addition and 
multiplication. 
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All participants were then asked whether they were "willing to sit on this 

trial?" This question was included to give the impression that the 

statements had been included as part of the jury selection process. 

Participants responded to these questions by drcling a "Yes - No" response. 

All participants indicated that they were willing to participate. 

Although the jury selection form may have initially activated the 

desired PM, there was a possibility that the impact of this manipulation 

might decay as participants read through the trial materials over the course 

of approximately 1/2 hour. Consequentiy, a second PM manipulation was 

used. 

Participants were given a number of materials and told to pin them 

to a bulletin board which was located on a wall next to them. This was done 

so that participants would have the manipulations (which were 

incorporated into the materials) continually salient to them throughout the 

experiment. 

First, participants were asked to pin up a photo of the accident scene. 

Experiential group members were given a photograph of a body lying on the 

ground, covered by a blanket, with a pool of blood next to it (see Appendix 

A). This photograph is similar to evidence that an attorney might use in an 

actual trial to increase emotional impact. Rational group members were 

given a neutral looking photograph of a street intersection (see Appendix B) 

that included the landmarks described in the trial testimony. This 

photograph was designed to have no emotional impact. 

One potential limitation of the photograph manipulation is that 

although participants in the experiential condition should have had their 
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PM reinforced every time they look up, participants in the rational group 

were exposed to a neutral stimulus throughout the experiment, rather than 

one designed to activate a rational PM. To deal with the differential levels 

of manipulation impact between conditions, participants were given an 

additional PM manipulation. Participants in the rational condition were 

given a sheet of paper with the title "Calculation and Notetaking Sheet". 

Thus, they were exposed to the analytically oriented language in this 

material throughout the experiment. Participants in the experiential 

condition were given a sheet of paper with the title "Experiences and 

Notetaking Sheet". 

Map. Participants were next asked to pin up a map of the accident 

scene (see Appendix Q. There were two purposes of including this map. 

First, it oriented the jurors to the locations described in the testimony. 

Second, and more importantly, it served to draw the participants' attention 

to the other materials used as independent variable manipulations, which 

were pinned up next to the map. 

Attractiveness manipulation. Defendant attractiveness was 

manipulated through the use of photographs. As a result, it was also salient 

during the entire experiment. The photographs were pretested for 

attractiveness, with appropriate high (see Appendix D) and low (see 

Appendix E) attractiveness targets selected. The photographs were head and 

shoulders shots of a man, with the faces of the high and low attractiveness 

targets placed on the same body. Consequently, targets were dressed the 

same, and in identical poses. 

Transcript. The transcript used in Lieberman (1995) was slightly 
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modified and presented to participants (see Appendix F). Once again the 

defendant was on trial after hitting and killing a woman with his 

automobile, and her husband was suing the driver for damages. The details 

of the events surrounding the woman's death were ambiguous, with an 

equal amoimt of evidence supporting the defendant's, and the plaintiff's 

claims. The modifications made to the transcript involved the defendant's 

testimony. Several items of information about the defendant were 

included. The defendant testified that he was 24 years old, was employed as 

a computer programmer making an annual salary of $58,000, had a total net 

worth of $275,000, and was involved in a profit sharing plan in a "very fast 

growing company". This information was included so that the results 

would not be confounded by participants inferring age or wealth 

characteristics fiom the target's appearance. 

Tury instructions. After participants finished reading the transcript 

they were presented with relevant jury instructions (see Appendix G). The 

instructions explained the laws that applied to the case including concepts 

such as burden of proof, negligence, the duty of the driver and pedestrian, 

liability and damages. The definition of these concepts was based on 

instructions used in various jurisdictions in the United States (Beskind, 

Bocchino, Ordover & Seckinger, 1988; Branson, 1960; Eades, 1993; United 

States, Courts of Appeals (9th Circuit), Committee on Model Jury 

Instructions, 1993), but had been rewritten to make them more 

comprehensible to participants. Previous research has demonstrated that 

jury instruction comprehension is poor unless the instructions are 

rewritten using conunonly accepted psycho-linguistic principles (for a 
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complete review, see Liebennan & Sales, 1997). 

Dependent measures. After reading the jury instructions, 

participants were presented with a "Jury Verdict Form" that contained the 

dependent measures. The first question assessed liability. Participants were 

asked to respond with a "Yes - No" answer to the question: 'Is the defendant 

Liable (legally responsible)?". Next participants were asked "How negligent 

do you think the defendant was?", "How negligent do you think the victim 

was?", and "How confident of your verdict are you?". Responses were made 

on 9-point rating scales that ranged from not at all (1) to very (9). 

Following this, damage awards were made. Participants were told to 

"Assume you are deliberating on this case with other jury members, and a 

majority of the other members have found the defendant liable, so you 

must award damages." This provided a plausible reason why they would 

award damages even if they had found the defendant not-liable. 

Participants were then reminded of the amounts requested by the plaintiff, 

for medical expenses ($40,000), funeral expenses ($10,000), compensation for 

loss of lifetime earnings of the victim ($1,000,000), compensation for loss of 

companionship ($1,000,000), and punitive damages ($1,000,000), and asked to 

recommend damage awards. 

Manipulation checks. Following these awards, the effectiveness of 

the attractiveness manipulation was assessed by having participants rate the 

defendant on a 9-point scale with endpoints of physically unattractive (1) 

and physically attractive (9). In order to reduce suspicion that the 

experiment was investigating the effects of physical attractiveness, 

participants were next asked to evaluate the defendant on a number of other 
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dimensions including: dishonest-honest, likable-dislikable, remorseful-

unremorseful, unintelligent-intelligent, not at all similar to you-very 

similar to you, successful-unsuccessful, baby-faced-mature looking, sincere-

phony, and poor-wealthy. 

Several measures that should be directly affected by the PM 

manipulation were included. Using a 9-point scale participants responded 

to the questions "How much of an emotional impact did the testimony and 

exhibits have on you?" (endpoints were very little emotional impact (1) and 

very much emotional impact (9)) and "How much of your decision was 

based on an analytical consideration of the evidence?" (endpoints were not 

at all based on analytic thought (1) and completely based on analytic thought 

(9)). Presumably, experiential group participants should respond more 

positively than rational group participants to the first question. Conversely, 

rational group participants should respond more positively than 

experiential group participants to the second question. Similar 

manipulation checks have been successfully used in a number of other 

studies (Lieberman & Greenberg, 1997; Simon et al., 1996). However, it is 

possible that many participants may have wanted to appear to have taken 

seriously the task of deciding a defendant's fate. Consequently, they may 

have felt that it was appropriate to give a highly positive response to the 

second question regardless of experimental condition. Because there were 

potential demand characteristics associated with the question, an additional 

PM manipulation check was included. Participants were presented with the 

'Xinda" vignette (see page 15) developed by Tverslqr and Kahneman (1983), 

and asked to indicate whether it was more likely that A) Linda is a bank 
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teller^, or B) Linda is a bank teller and is active in the feminist movement. 

Recall that Epstein et al. (1995) found that when participants were motivated 

to think rationally, they were less susceptible to conjunction errors. Thus, 

similar findings were expected in the present study. 

RVEI 

Because individual differences in processing style might have an 

effect on the PM manipulation, the RVEI (rational vs. experiential 

inventory) developed by Epstein et al. (1996) was included (see Appendix H). 

The RVEI is composed of 2 subscales. The first is the Need for Cognition 

subscale (originally developed by Cacioppo & Petty, 1982), which contains 

analytically oriented questions such as "I would prefer complex to simple 

problems", "I try to anticipate and avoid situations where there is a likely 

chance I will have to think in depth about something", and "I tend to set 

goals that can be accomplished only by expending considerable mental 

effort." The second subscale (Faith in Intuition) is designed to identify 

individual differences in experiential processing. It includes items such as: 

"I am a very intuitive person", "I believe in trusting my hunches", and "I 

am good at visualizing things". Participants responded to these items on a 

5-point scale with endpoints of completely false (1) and completely true (5). 

Previous research by Epstein et al., indicates that participants scoring high 

on the Need for Cognition subscale are more likely to process information 

using a rational mode, whereas those who score high on the Faith in 

Intuition scale are likely to process information experientially. This 

measure was included so that it could later be used as a covariate in the 

principal analyses. Finally, participants were thanked, debriefed, and 



dismissed. 
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RESULTS 

Manipulation Checks 

PM. Several manipulation checks were included in order to assess 

whether the appropriate experiential and rational PMs of participants were 

successfully activated. Participants in the experiential mode indicated that 

the testimony and exhibits had a greater emotional impact on them (M = 

4.9) than participants in the rational mode ^ = 4.1). This difference was 

marginally significant (t(79) = 1.92, ̂  = .058). There was also a trend for 

participants in the rational condition to report greater analytical 

consideration of the evidence (M. = 7.3) than experiential mode participants 

(M = 7.0). However, this difference did not achieve significance (t(79) = 1.28, 

^ > .21). As previously noted, all participants may have felt a certain 

amount of situational demands to respond in a positive manner to this 

manipulation check, regardless of experimental condition. 

As a secondary measure of PM, individuals were presented with the 

"Linda" conjunction problem, and asked to indicate whether it was more 

likely that Linda was a bank teller, or that Linda was a bank teller and is 

active in the feminist movement. Epstein et al. (1995), found that when the 

rational mode was activated, individuals were less likely to make 

conjunction errors. There was a similar trend in the present study (see 

Table 1), with the percentage of participants making the conjunction error 

reduced from 73.2% in the experiential condition to 62.5% in the rational 

condition, but it was not significant (X^ (1, N = 81) = 1.1, p > .31). This may 

be due to this measure being presented at the end of the dependent 

measures. Thus, some of the impact of the manipulations may have 
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decayed over time. 

Attractiveness manipulation. Participants in the high-attractiveness 

target condition reported that the defendant was significantly more 

attractive (M = 6.5) than participants in the low-attractiveness condition (M 

= 3.1), t(79) = 10.32, fi < .001. 

Damage Awards 

The main dependent measures in this study were the amoimt of 

damages awarded. Damage awards were made for medical e3q7enses, funeral 

expenses, lifetime earnings of the victim, loss of companionship, and 

punitive damages. As in Lieberman (1995) 2 composite variables were 

created ~ an objective damages variable and a subjective damages variable. 

The objective damages were the sum of the medical and funeral expenses, 

while the subjective damages were the sum of the earnings, 

companionship, and punitive damages awards. A 2 (PM) x 2 (attractiveness) 

analysis of variance (ANOVA) was performed on these measures. 

Because the physical attractiveness of male targets was used as an 

independent variable, the effect of participants' gender was examined in an 

initial analysis. There were no main effects or interactions of gender with 

any other variable (ps > .16). Consequently data were collapsed across 

gender. 

Objective damages. The objective damages represent concrete sums 

of money that the victim's husband had paid. As a result, participants were 

not expected to award differential amounts as a function of condition. 

Indeed, there were no main effects, or higher order interactions on this 

variable (ps > .79), and the awards were very similar by condition, with 
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participants awarding an average of approximately 83% of the amount 

requested by the plaintiff (see Table 2). 

Subjective damages. An ANOVA on the subjective damages 

variable was not significant for either the attractiveness (F(l, 77) = .34, g > 

.56), or PM main effects (F(l, 77) = .42, .51). As expected, there was a 

significant PM x attractiveness interaction (F(l, 77) = 4.63, g < .04).^ Means 

are displayed in Table 3. Planned contrasts indicated that the difference 

between the high and low attractiveness targets was marginally significant 

in the experiential condition (t(77) = 1.94, ̂  = .056), but not in the rational 

condition (t(77) = 1.10, ̂  > .27). In addition, when the defendant was 

attractive, experiential participants awarded significantly lower damages 

than rational participants did (t(77) = ZOO, ^ < .05). Although experiential 

participants awarded greater damages than rational participants when the 

defendant was unattractive, the difference was not significant (t(77) = 1.06, ̂  

> .29). The lack of a significant effect on this pairwise comparison may be 

due to participants pladng less emphasis on attractiveness heuristics when 

defendants are unattractive, than when they are attractive. This possibility 

is discussed in greater detail in the discussion section. Overall, there is 

support for the general hypothesis that an attractiveness-lenienqr effect will 

occur when participants are in an experiential mode, but not when they are 

in a rational mode.^ 

Liability 

In addition to awarding monetary damages, participants also 

rendered liability verdicts. Since the evidence in tlv.e trial was designed to be 

ambiguous, with an equal amount supporting both the plaintiffs and 
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defendant's arguments, it was expected that participants in the rational 

condition would render approximately equal numbers of liable and not-

liable verdicts regardless of defendant attractiveness. However, participants 

in the experiential condition were expected to render significantly more 

liable verdicts when the defendant was unattractive than when he was 

attractive. The verdict data from experiential and rational participants were 

split into separate 2 (liable vs. not-liable) x 2 (attractive vs. tmattractive 

defendant) categories (see Table 4). A test indicated that the relationship 

between target attractiveness and liability verdicts was not significant for 

participants in either the rational (X2(l, N = 40) = 1.12, ^ >.28) or experiential 

conditions (X2(l, ̂  = 40) = .10, p > .75). Overall (across PM), the relationship 

between attractiveness and liability was also not significant (X^ (1, N = 80) = 

.17, £ > .68). Surprisingly, the verdicts of the experiential group were evenly 

split on the issue of liability, while the rational group was almost 3 times as 

likely to render a verdict of liable (72.5%) as not-liable (27.5%). Indeed, the 

relationship between PM and liability^ was significant (X2(l, N = 80) = 4.27, p 

< .04). This finding may reflect greater comprehension of the liability 

standard on the part of rational participants. 

In an actual trial, a defendant may be found liable by a majority 

rather than a unanimous decision. As a result, juries may be composed of 

members who hold different opinions regarding liability. However, 

although several minority members may disagree with the majority's 

UabUity verdict, th^ may still be required to later recommend damage 

awards. To investigate the effects of PM and liability verdicts on damage 

awards, participants were spUt into either a liable-verdict group or a not-
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liable verdict group, and several subsequent 2 (PM) x 2 (attractiveness) x 2 

(liability) ANOVAs on the objective and subjective damages composites 

were performed. For objective damages, a main effect of liability emerged. 

Participants who rendered liable verdicts awarded significantly greater sums 

($45,013) than not-liable verdict participants ($35,177), F(l, 72) = 8.66, .01. 

There was also a main effect of liability^ on the subjective damages variable, 

with liable verdict participants again awarding significantly greater sums of 

money ($1,295,734) than not-liable verdict participants ($648,548), F(l, 72) = 

7.21, ^ < .01. In addition, there was a significant interaction between PM and 

liability (F(l, 72) = 7.59, ̂  < .01). As indicated by the means in Table 5, even 

though experiential mode participants were just as likely to render a liable 

verdict as a not-liable verdict, they awarded almost 4 times the amount of 

subjective damages when they felt the defendant was liable for the events 

that occurred. Rational mode participants awarded roughly equal amounts 

of subjective damages regardless of their verdict decision, even though they 

were much more likely to find the defendant liable. No other effects were 

significant ^ > .30). 

Finally, 2 (PM) x 2 (attractiveness) ANOVAs on the subjective 

damages variable performed separately for the liable verdict and not-liable 

verdict groups revealed a pattern of means that was similar to those found 

when data were collapsed across liability decisions (previously reported in 

the subjective damages section). However, the critical 2-way PM x 

attractiveness interaction was not significant for participants rendering 

either a liable (F(l, 45) = 2.65, p > .11) or a not-liable verdict (F(l, 27) = 2.08, p. 

> .16). These non-significant findings are likely a result of insufficient 
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power. There was a main effect for PM in the not-liable verdict group with 

experiential mode participants awarding $412,750 and rational participants 

awarding $1,077,272, F(l, 27) = 5.65, ^ < .03. 

Negligence and Confidence of Verdicts 

Participants assessed negligence on the part of both the defendant 

and the victim using 2 separate 9-point scales. Two-way ANOVAs 

performed on these measures yielded no significant main effects or 

interactions (all ^ >. 44). It appears that participants attributed 

approximately an equal amount of negligence regardless of condition. The 

mean level of negligence attributed to the defendant was 4.7 and the mean 

level attributed to the victim was 5.4. Thus, participants appear to have 

viewed both parties as responsible for the victim's injuries. 

A 2-way ANOVA on the verdict confidence rating scale indicated a 

trend for rational mode participants to be more confident of their verdict (M 

= 7.5) than experiential mode participants (M = 7.1), but this difference was 

not significant (F(l, 77) = 1.87, p > .17). No other effects were significant > 

.28). 

Ancillary Measures 

Defendant trait ratings. Although the defendant trait rating scales 

were included primarily to prevent participants from becoming suspicious 

about the variables under investigation when they completed the target 

attractiveness rating manipulation check, they may be informative as to the 

overall effectiveness of the attractiveness and PM manipulations. 

Consequently, a composite variable was created by computing a mean score 

for the honesty, likability, remorsefulness, intelligence, similarity. 
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successfulness, sincerity, and wealth scales.^ The attractiveness and baby-

faced appearance measures were excluded from the composite, because they 

focused on a visual rather than a social dimension. Two-way (PM) x 

(attractiveness) ANOVAs were performed on the attractiveness, baby-faced 

appearance, and overall target trait rating composite measures. 

In addition to the previously reported main effect of defendant 

attractiveness on the attractiveness rating scale, there was also a marginally 

significant interaction between attractiveness and PM, £(1,77) = 3.60, p> .06 

(means reported in Table 6). The difference between ratings of attractive and 

unattractive targets was greater in the experiential condition than it was in 

the rational condition. 

A main effect of attractiveness on the baby-faced-mature-looking 

rating scale emerged (F(l, 73) = 8.01, ̂  < .01). The unattractive target was 

viewed as appearing more baby-faced (M = 5.4) than the attractive target (M 

= 4.3). This finding is important, because previous research by Berry and 

Zebrowitz-McArthur (1988) has demonstrated that while mock jurors are 

more lenient toward defendants in criminal cases who are judged to have 

low facial maturity, they are more punitive toward baby-faced defendants 

when the crime is the result of a negligent behavior. However, participants 

in the Berry and Zebrowitz-McArthur study were not presented with 

instructions defining legally negligent behavior, so their results are 

somewhat difficult to interpret. While relying on a facial maturity 

heuristic, rather than an attractiveness heuristic does not threaten the 

theoretical basis behind the predictions, this potential confound is 

somewhat troubling. Consequently an ANCOVA was performed on the 
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subjective damages variable with baby-faced appearance measure treated as a 

covariate. Baby-faced appearance was not a significant covariate (F(l, 72) = 

.25, g > .61), but the 2-way PM x attractiveness interaction remained 

significant (F(l, 72) = 5.35, ^ < .03). In addition, the planned contrast 

comparing the attractive and unattractive defendant was significant in the 

experiential condition (t(72) = 2-00, ̂  < .05), but not in the rational condition 

(t(72) = 1.31, p > .19). Thus, it appears that differences in the defendant's 

facial maturity do not threaten the present findings. 

On the trait-ratings composite measure the main effects of 

attractiveness and PM were not significant (F(l, 73) = .95, .33; F(l, 73) = 

2.24, > .13, respectively). However, there was a hint of a PM x 

attractiveness interaction (F(l, 73) = 2.88, ̂  > .09), indicating a trend of 

participants in the experiential-attractive group to evaluate the attractive 

target more positively than participants in the other 3 conditions (means are 

displayed in Table 6). 

Within-cell correlations. In order to further investigate the 

relationship between perceptions of the defendant and participants' 

verdicts, within-cell correlations were performed on the main dependent 

measures. More punitive verdicts were generally associated with greater 

defendant negligence. The correlation between defendant negUgence and 

subjective damage awards was significant in the experiential-attractive (r(21) 

= .48, ^ < .03); experiential-unattractive (r(20) = .60, ̂  < .01); rational-

attractive (r(20) = .51, p < .03) groups, but surprisingly not in the rational-

unattractive condition (r(20) = .28,p>.23). 

Victim negligence and subjective damages were marginally 
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significantly negatively correlated in the experiential-attractive (r(21) = -.41, 

^ > .06) and experiential-unattractive (r(20) = -.44, ̂  > .05) conditions, but not 

in the two rational mode conditions (attractive target: r(20) = -.18, .43; 

unattractive target; ^(20) = -.28, > .23). Thus, the more responsible 

experiential participants believed the victim to be, the less subjective 

damages they awarded. 

There was a significant positive correlation between defendant 

negligence and objective damage in the experiential-attractive target 

condition (r(21) = .43, p = .05). In addition, there was a negative correlation 

between victim negligence and objective damages in the experiential-

unattractive condition (r(20) = -.58, ̂  < .01). 

Not surprisingly there was a significant negative correlation between 

defendant and victim negligence in all 4 conditions (experiential-attractive 

(r(21) = -.63, ̂  < .01); experiential-unattractive (r(20) = -.44, ̂  = .05); rational-

attractive (r(20) = -.64, p < .01); rational-unattractive (r(20) = -.95, p < .01)). As 

responsibility attributed to one party increased, responsibility attributed to 

the second party decreased. 

There was a significant positive correlation between subjective and 

objective damage awards in the experiential-unattractive (r(20) = .52, p < 

.02), and rational-attractive groups (r(20) = .47, p < .04), however, in the 

experiential-attractive and rational-unattractive groups this correlation did 

not reach significance ((r(21) = .33, p> .13); (r(20) = .37, p > .10), respectively). 

These inconsistent findings are likely due to the minimal variability in 

awards on the objective damages variable. 

Defendant attractiveness was positively correlated with subjective 
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damages in the rational mode-attractive condition (r(20) = .54, ̂  < .01), but 

negatively correlated (albeit non-significantly) in the experiential mode-

attractive target condition (r(21) = -.19, ̂  > .38), partially supporting the 

hypothesis that participants would be less punitive toward attractive 

defendants when they were in an experiential rather than a rational 

condition. In addition, there was a significant negative correlation between 

attractiveness and objective damages in the experiential mode-unattractive 

target condition ^(20) = -.54, ̂  < .02). 

There was a significant negative correlation between the trait ratings 

composite and defendant negligence in the experiential-attractive condition 

(r(19) = -.49, < .03), and a marginally significant negative correlation 

between trait ratings composite and objective damages in the experiential-

unattractive condition (r(19) = -.44, ̂  > .05), indicating that more positive 

trait ratings were associated with more lenient verdicts for experiential 

participants. There was also a significant positive correlation between 

defendant attractiveness ratings and trait ratings in the rational-attractive 

condition (r(20) = .45, ̂  < .05). 

One potential factor that may have moderated the damage awards 

was the degree of similarity participants perceived between themselves and 

the defendant. Similarity and subjective damages were significantly 

negatively correlated in the experiential-attractive condition (r(20) = -.49, g, < 

.03, which may be indicative of a greater empathetic association with the 

defendant as the result of increased experiential processing. However, there 

was also a significant negative correlation in the rational-unattractive 

condition (r(20) = -.54, p < .02), making these findings difficult to interpret. 
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Correlations were not significant in the other 2 conditions > 14). 

Finally, in order to determine whether participants adjusted their 

verdicts as a function of the perceived successfulness of the defendant, 

participants' rating of the successfulness of the defendant and subjective 

damages were correlated. The correlations were not significant in any of the 

conditions > ,41), indicating that perceived successfulness was not related 

to subjective damage awards. No other correlations were significant > 

.10). 
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DISCUSSION 

For centuries, attorneys have tried to capitalize on an emotional-

rational informational processing dichotomy for both jury selection and 

argimient presentation. In dvil cases this is done because there is a general 

belief that emotional jurors will be more receptive to the plaintiff's case, 

while rational jurors will be more likely to accept the defense's position. 

However, activating either an emotional or rational processing system may 

have unforeseen consequences on the jury. According to CEST, decision 

making processes may be affected by the specific PM individuals are 

operating in. The theory asserts that both a rational and an experiential 

mode exist. When individuals are in an experiential mode they are more 

likely to rely on heuristics. However, when they are in a rational mode, 

reliance on well learned mental shortcuts should be reduced. Thus, jurors 

may be more likely to rely on pre-existing bias when they have been 

presented with emotionally oriented evidence. 

One heuristic that jurors have been repeatedly shown to use is an 

attractiveness bias. Jurors tend to be more lenient towards attractive 

defendants. Based on the predictions of CEST, the attractiveness bias should 

operate when individuals are in an experiential mode, but be significantly 

reduced when they are motivated to think in a rational and analytic 

manner. In order to examine this possibility, PM was manipulated through 

the use of language and exhibits, and a photograph of either an attractive or 

unattractive was shown. Participants were then presented with a trial 

transcript and asked to award monetary damages, render liability verdicts, 

and make negligence assessments. 
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In a dvil case, the verdict of ultimate interest is the actual damages 

awarded. Simply being found liable based on negligent behavior carries no 

criminal penalties. Rather, it is the potential for collecting damages that has 

brought the case to court, and it is damages that a defendant is hoping to 

avoid being required to pay. Consequently, the main dependent measures 

in this study were the amount of damages awarded. Two types of damage 

awards were used. The first, known as objective damages, reflected sums of 

money that were incurred by the plaintiff as a result of the injuries 

sustained by his wife. These were clearly defined amounts, and did not 

require participants to project their emotional reactions to the trial in any 

way. There was no effect or interaction of PM and attractiveness on the 

objective damages variable (although, not surprisingly, participants who 

found the defendant not-liable awarded significantly less damages than 

participants who rendered a liable verdict). Participants were willing to 

compensate the plaintiff for his expenses regardless of experimental 

condition. These findings are similar to those of Lieberman (1995). 

The second measure of monetary damages was the subjective 

damages award which consisted of the loss of income, loss of 

companionship, and punitive damages variables. These measures required 

participants to determine an amount that would be sufficient to compensate 

the plaintiff for the loss of his wife. Consequently, participants had to 

consider the awards from the standpoint of a person who has suffered an 

extremely painful event. As a result, this variable has a greater emotional 

component than the objective damages measure. As expected, participants 

in the experiential condition allocated greater subjective damages to the 
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plaintiff when the defendant was unattractive, than when attractive. In 

contrast, the difference in the rational condition did not approach 

significance. Thus, there is support that the attractiveness heuristic will 

operate when participants are in an experiential mode, but not when they 

are in a rational one. 

One finding of interest was that experiential participants awarded 

significantly lower subjective damages than did rational participants, when 

the defendant was attractive, but they were not significantly more punitive 

than rational participants when the defendant was unattractive. There may 

be a number of reasons for this finding. First, although participants in this 

study may have fotmd the unattractive defendant less physically appealing 

than the attractive target, they may not have been repelled by his appearance 

(rated 3.0 on a 9-point scale), thus mitigating the impact of this 

manipulation. 

Second, participants may not be generally inclined to act more 

punitively towards unattractive defendants. A number of empirical studies 

have investigated this issue. Although most attractiveness-leniency studies 

have only used 2 levels of attractiveness (high vs. low), a few have included 

a control condition where either no photograph of the defendant was 

presented (Efrjm, 1974; Sigall & Ostrove, 1975), or a 3rd photograph of a 

neutral looking defendant was shown (Solomon & Schopler, 1978). In these 

studies, participants treated the unattractive defendants in the same manner 

as control defendants.^ This may indicate that heuristics for attractive 

defendants are more powerful than those for unattractive defendants. As a 

result, although an attractiveness-leniency effect may occur when 
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participants are thinking experientially^ an unattractive-punitiveness effect 

may not occur regardless of PM. 

Perhaps attractiveness based heuristics are not relied upon for 

unattractive defendants because th^ are less salient. A juror may expect 

defendants to hold a variety of negative characteristics. Consequently, low 

attractiveness on the part of a defendant may not seem particularly 

noteworthy. However, an attractive defendant may violate jurors' 

expectations. Thus, increased attention may be devoted to this aspect of the 

defendant's character, and positive inferences made on the basis of high 

physical attractiveness may be especially salient. Further work is needed to 

investigate this possibility. 

Although experiential mode participants rendered less pimitive 

subjective damage awards when the defendant was attractive, physical 

appearance was not an asset for assessments of negligence or liability 

verdicts. This finding may reflect differences in the nature of these 

variables, and indicate that the effects of experiential processing are limited 

to measures that permit an expression of emotional reaction (such as 

subjective damages). When jurors are faced with a decision where they 

must do what they feel is appropriate (such as compensate a husband for the 

pain and suffering involved with the loss of his wife) experiential 

processing may play a significant role. On the other hand, negligence and 

subsequent liability verdicts require participants to weigh evidence while 

following specific instructions and laws. Because these decisions require 

taking legal definitions into account, and considering the proportional 

contributions of each party, greater emotional reactions to the trial on the 
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part of jurors may have a minimal or even non-existent impact. This is 

consistent with the findings obtained by Lieberman (1995). In that study 

attributions of negligence were also not affected by PM. 

Given the conflicting nature of the testimony in the trial, one would 

expect relatively equal amounts of liable and not-liable verdicts among 

participants. However, although experiential participants were evenly split 

on this variable, rational mode participants were 3 times as likely to render a 

liable verdict as a not-liable verdict. The relationship between PM and 

liability was significant and may be a reflection of greater comprehension of 

the liability instruction on the part of rational mode participants. Legal 

standards require a great deal of "cause and effect" logical reasoning. 

Consequently, participants who are thinking in an analytic and rational 

manner may have an easier time comprehending and applying instructions. 

Because a verdict of liability requires considering the behavior of both the 

defendant and victim (which in this case designed to reflect potentially 

equal amoimts of negligence) and comparing it to the preponderance of 

evidence standard (which is the lowest standard of evidence requiring only 

a 51% certainty to find the defendant liable (Kagehiro & Stanton, 1985)) a 

large number of liable verdicts would be expected if participants clearly 

understood this instruction. However, fewer liable verdicts would be 

expected if participants used a more stringent standard such as the well 

known reasonable doubt criterion. The relationship of PM to instruction 

comprehension should be explored in greater detail in future studies. 

Future Research 

Other populations. Future work should also focus on different 
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populations. The present study employed college students as participants. 

However college students tend to be better educated than actual jurors 

(Reifman, Gusick, & Ellsworth, 1992). Consequently, thqr may be more 

accustomed to thinking in a rational and analytic manner, particularly 

when they are in the confines of an academic setting. If greater experiential 

processing is more likely to occur in the general population, then reliance 

on heuristic cues such as the attractiveness-leniency effect should be even 

stronger in an actual trial with real jurors. 

Other psycho-legal heuristics. Additional work should also focus on 

replicating the basic effects using other psycho-legal heuristics and biases. As 

previously noted, jurors are more lenient towards defendants who share a 

similar background to them (e.g., race and ethnicity, political affiliation, and 

language (Dane & Wrightsman, 1982; Mazzella & Feingold, 1994)). 

Presumably, these other biases should be more likely to operate when 

individuals are in an experiential mode. Because jurors reliance on these 

biases creates an inherently prejudicial trial process, it is important to 

imderstand the conditions that are likely to foster utilization of these 

heuristics. 

F.motinnany based pre-trial publicity. CEST may also provide a very 

useful framework for studying a variety of other legal phenomenon. A 

substantial body of research indicates that jurors are biased by pre-trial 

publicity (e.g., Kramer, Kerr, & Carroll, 1990; Padawer-Singer, Singer, & 

Singer, 1974; 1977; Sue, Smith, & GObert, 1974; Sue, Smith, & Pedrozza, 

1975). Kramer et al. have identified 2 distinct forms of pre-trial publicity. 

The first is known as factual publicity, which refers to information that is 
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incriminating to the defendant. Information that a defendant has a prior 

criminal record would constitute factual publidty^. The second type of 

publicity is emotional publidty^. Emotional publicity refers to information 

that is not incriminating^ but arouses negative emotions toward the 

defendant. For example, hearing that a murder was carried out in a 

particularly brutal way, might create a more negative attitude toward a 

defendant. Kramer et al. report that both types of pretrial publicity lead to 

increased convictions, and judicial instructions to ignore the information 

are completely ineffective. While it may be very difficult to overcome the 

effects of factual publicity, the impact of emotionally oriented publicity could 

potentially be reduced by motivating jurors to adopt a rational PM during 

the trial. In addition, although the present study manipulated PM 

throughout the simulated trial, it is possible that strong pretrial publicity 

alone might produce similar effects, ff jurors associate strong affective 

reactions to a defendant because they have previously been exposed to 

emotionally biasing pretrial publicity, reliance on heuristics such as the 

attractiveness-leniency effect may still operate regardless of whether 

emotionally charged information is actually admitted into the trial. 

loinder. The Federal Rules of Criminal Procedure allow a defendant 

to be tried for multiple offenses in the same indictment providing the 

crimes are of similar nature. This process is known as joinder. Joinder 

allows for judicial economy. By combining multiple offenses into a single 

trial, time and expenses are saved. However, joinder may unfairly bias the 

jury in favor of the prosecution. 

There are several ways that a defendant could be prejudiced. The 
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jury might infer a criminal disposition of the defendant because they hear 

evidence relating to more than one offense. The jury may culminate the 

evidence of the various crimes charged. Finally, confusion over evidence 

may arise because the juries are hearing evidence about more than one case 

(U. S. V. Foust. 1976. as dted in Bordens and Horowitz, 1985). Indeed, 

empirical research has shown that in a joined trial, defendants are more 

likely to be convicted of a particular charge than when the same charge is 

tried by itself (Bordens & Horowitz, 1983; Bordens & Horowitz, 1986; 

Horowitz, Bordens & Feldman, 1980; Kerr & Sawyers, 1979; Tanford & 

Penrod, 1982). In addition, Tanford and Penrod found that joining multiple 

offenses led to confusion of evidence, the perception that the prosecution's 

evidence was stronger, and that the defense's evidence was weaker, and less 

favorable impressions of the defendant on the dimension of criminality 

(credibility and criminal tendency), and global evaluations (nervousness, 

dangerousness, attractiveness, and goodness). 

Jurors may be inclined to rely on heuristics they hold about criminals 

as a way of simplifying the over-abundance of information resulting from 

the multiple charges presented in joined trials. Further, hearing that a 

defendant has been charged with multiple crimes may match a juror's 

heuristic that criminals are generally bad people, who have probably 

conunitted many other previous illegal acts. Greater convictions may result 

because jurors' "criminal heuristics" have been confirmed. That is, jurors 

convict more because they expect defendants to have committed multiple 

crimes. In addition, experiential processing may lead to the application of 

other related negative heuristics about criminals, and in turn produce the 
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overall negative global evaluations of defendants. Motivating rational 

processing might reduce the prejudicial aspects associated with the joinder 

process. 

Nullification. The role of the jury is to apply the law (as instructed 

by the judge) to the evidence presented during a trial. Providing the jury 

understands the instructions (which on the basis of empirical research is not 

necessarily a given (see Lieberman & Sales, 1997)), the result should be a 

verdict congruent with the stated law. It is not the jury's duty to evaluate 

the merits of the law. However, in some cases juries do not reach a verdict 

by simply applying the law to the evidence. Jurors may consider whether 

the defendant violated the letter, but not the spirit of the law. Jurors may 

acquit the defendant even though the law has been violated. Consequently, 

jurors go beyond their role of triars of fact, and become evaluators of law. 

This practice is known as jury nullification. 

Nullification frequently occurred centuries ago in England where the 

punishments for the most trivial of crimes was death, and has occurred in 

this country since colonial times (Horowitz, 1985; for a historical review see 

Weinstein, 1993). More recently it has occurred in cases involving 

conscience such as euthemasia (Becker, Hildum, & Bateman, 1965 as dted in 

Abbott, Hall, & Linville, 1993), and refusing the draft (Becker, 1980; Kadish & 

Kadish, 1971; Levine, 1984). 

Nullification is most likely to occur "in cases involving sodal 

change" (Abbott et al., 1993, p. 46) when a jury is forced to dedde between 

what is legally correct and what is morally correct (Kadish & Kadish, 1971; 

Levine, 1984). Indeed, Kalvin and Zeisel (1966) report that in the 22% of the 
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cases where juries' verdicts conflicted with judges' expectations of a trial 

outcome, the general consensus among the judges was that roughly two-

thirds of the disagreements could be attributed to jurors' values. 

Nullification may be the result of an empathetic association with the 

defendant. Jurors may consider how they would act if they were confronted 

with a similar moral dilemma. For example, a juror on a euthanasia case 

may imagine what it would be like to watch a loved one suffer with a 

terminal illness. Because empathy is an emotional response, it should be 

more likely to occur when individuals are in an experiential mode rather 

than a rational one. 

Conviction threshold. Finally, future work examining the effects of 

CEST on juror decision making could explore the impact of PM on 

conviction thresholds. In order to convict a defendant, a specific threshold 

of certainty of guilt must be achieved. This degree of certainty is referred to 

as the "standard of proof. Three basic forms exist for the standard of proof. 

First, "preponderance of evidence" is the standard used in most dvil cases. 

Second, "beyond a reasonable doubt" is the standard used in criminal trials. 

Finally, "clear and convincing evidence" is an intermediate standard that 

falls between the other two (Kagehiro & Stanton, 1985). It is used in cases of 

denaturalization, deportation, dvil commitment, and termination of 

parental rights (Kagehiro & Stanton, 1985), and provides greater protection 

against incorrect convictions for defendants. Although the different 

standards of proof are qualitatively different, they have been viewed as 

quantitatively distinct as well. The most lenient standard of proof is 

preponderance of evidence, which judges have estimated requires that the 
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plaintiff establish a certainty above 50% that the defendant is guilty. The 

more restrictive dear and convincing evidence requirement has been 

estimated to require a certainty of guilt between 67% and 75% (McCauliff, 

1982; U. S. V. Fatico. 1978, as dted in Kagehiro & Stanton, 1985). The strictest 

standard of proof is the beyond a reasonable doubt criterion, which has been 

estimated to require approximately a 90% certainty of guilt (McCauliff, 1982; 

U.S. V. Fatico. 1978, as dted in Kagehiro & Stanton, 1985). The extreme 

certainty in this standard reflects the view that it is far worse to convict an 

innocent person than to acquit a guilty one. 

A number of studies have found that unless these standards are 

quantified (e.g., jurors are told that in order to convict a defendant in a 

criminal trial they must be 90% sure that they committed the crime) the 

subtle distinctions between the standards are lost (Kagehiro, 1990; Kagehiro 

& Stanton, 1985; Nagel, 1979). For example, Nagel (1979) found that 

partidpants reported needing only a 55% degree of certainty of guilt to 

convid in criminal trials. Conviction thresholds may vary from juror to 

juror, and may be affeded by details of the case. For example, reasonable 

doubt instructions in a rape trial led to a 70% probability of guilt level 

needed to convid for male jurors, but a 50% probability level for females 

(Nagel, 1979). This may be the result of a rape trial having more of an 

emotional impad on a female juror than a male juror. Thus, if jurors are 

emotionally upset by the details of a crime, they may lower what should be 

an objective standard of guilt, and require less evidence to convid. 

Consequently, rational and experiential PMs may affed conviction 

thresholds, with lower thresholds occurring when the experiential system is 
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operating. 

Conclusion 

CEST provides a useful paradigm for exploring factors that affect 

juror decision making. The present research examined the effects of 

different infonnation PMs on the utilization of heuristic biases. 

Experiential processing produced an attractiveness-leniency effect. Because 

this bias may contribute to an inequitable system of justice, identifying 

circumstances where its impact can be significantly reduced is critical. This 

research also extends CEST by applying it to inter-personal stereotypes. 

Previous CEST research has largely focused on the heuristic processing 

effects identified by Tversky and Kahneman (1982), including the 

representativeness and simulation heuristics, but has ignored the issue of 

whether pre-existing interpersonal beliefs are likely to be activated when 

individuals are in an experiential mode. The present research indicates that 

this is indeed the case. 

CEST may also prove to be quite useful in understanding the 

psychological factors that contribute to other aspects of juror decision 

making. Similarify-leniency effects, more frequent convictions in joined 

trials, increased nullification verdicts, and lower conviction thresholds may 

be the product of experiential processing. Hopefully future research will 

explore this possibility, and provide greater insight into these phenomena. 

Perhaps the most important aspect of this research is that it may provide a 

means of reducing the impact of a variety of extra-legal biases, and 

contribute to a more equitable system of justice, which is vital in order to 

assure a defendant's constitutional right to a fair trial. 
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APPENDIX F: TRANSCRIPT 

Plaintiff's Opening Statement 

Good afternoon ladies and gentleman, thank you for coming. My 

name is Robert Fergus, and I'm the attorn^ for the plaintiff. Today you will 

hear evidence about how a woman named Katherine Potter was killed after 

being struck by an automobile. Katherine Potter was 34 years old and a 

devoted wife. She worked as an accountant for a number of local 

businesses. On November 30,1994, at around 7:30 A.M., Katherine Potter 

was walking in the crosswalk at the intersection of Kirby and Mattis Ave. in 

Nita City. Suddenly, without any warning, a green pick-up truck driven by 

the defendant Charles Shrackle struck Katherine Potter, carrying her on the 

front of its hood for nearly thirty feet before it reached a stop. After four 

days of severe physical and mental pain, Katherine Potter died on December 

4th. 

Members of the jury, the evidence will show that the defendant was 

driving carelessly. He did not slow down when turning into the 

intersection, nor did he keep a proper look out for pedestrians. In addition, 

we have two eyewitnesses that place Katherine Potter inside the crosswalk 

when she was hit. 

So I ask you, members of the jury, to award lawful compensation and 

damages to Katherine Potter's husband Mr. Jeffrey Potter, not only for the 

medical and funeral bills he has had to pay, but also for the extreme loss he 

has suffered as a result of Mr. Shrackle's negligence. The medical bills were 

$40,000. The funeral expenses were $10,000. We are asking for $1,000,000 to 
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compensate Mr. Potter for the loss of companionship for his wife. We are 

also asking for another $1,000,000, to compensate for the money Mrs. Potter 

would have earned over her natural life. Finally, we are seeking an 

additional $1,000,000 for punitive damages, to punish Mr. Shrackle for his 

negligence. Thank you. 
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Defense's Opening Statement 

Good afternoon. My name is Paul Runde, and 1 am the attorney for 

the defendant. This case is about negligence, but not about negligence on 

behalf of the defendant. Injuries sustained and suffered by Katherine Potter 

were due to her own negligence, and not the fault of Charles Shrackle. 

Counsel for the plaintiff has told you that he expects to prove that 

this accident was caused by Mr. Shrackle's negligence, but that is not what 

the evidence will show. We will prove that he was not careless and that 

this unfortimate accident was caused by Mrs. Potter herself. The evidence 

will show that Charles Shrackle is an excellent driver with a spotless record. 

He is 24 years old, has been driving for 8 years, and has never had an 

accident before. Mr. Shrackle was at all times driving carefully and obejdng 

the speed limit and traffic signals on the street. The accident occurred 

because Katherine Potter was not looking where she was going, and 

unexpectedly stepped off the median and into the middle of the street 

directly in front of Mr. Shrackle's vehicle. Unfortunately, Mr. Shrackle's 

vision was impaired at the time by the stm which was directly in his eyes. If 

Mrs. Potter had used the crosswalk, Mr. Shrackle would have clearly seen 

her before his truck approached her, and she would be alive today. 

After hearing all of the evidence, we request that you return a 

verdict in favor of Mr. Shrackle. Thank you. 



Witnesses called by thp Plaintiff 



Direct Examination of Tames Marshall 

Fergus: Will you please state your name and occupation for the 

court? 

Marshall: My name is James Marshall and I am the owner and 

operator of Jim Marshall's Texaco Station. 

Fergus: Do you recall what you were doing at 7:30 A.M. on 

November 30th? 

Marshall: I was working at my Texaco station on the comer of 

Kirby and Mattis. 

Fergus: Where were you in the station? 

Marshall: I was sitting at my desk. 

Fergus: When you are seated at your desk, which direction do you 

face? 

Marshall: Well, my desk is against a wall, and there is a window 

there. So when I'm at my desk I can look out and see 

Kirby Ave. 

Fergus: So your desk faces North onto Mattis? 

Marshall: Yes. 

Fergus: Are you able to see the intersection at Kirby and Mattis 

when you are sitting at your desk? 

Marshall: Yes, I can see the complete intersection. 

Fergus: Did you look out your window that morning? 

Marshall: Yes, periodically I glanced up and looked out the 

window. 
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Fergus: Do you remember anyone walking on the sidewalk of Kirby 

Ave. around 7:30 that morning? 

Marshall: Yes, I was looking out the window by my desk and I saw a 

dark haired woman wearing a dress walking North on 

Kirby Ave. 

Fergus: Did you continue to watch her? 

Marshall: No, I looked back down at my desk. 

Fergus: Did you look up at her again? 

Marshall: Yes, when I heard the sound of brakes screeching I 

looked back up. 

Fergus: What did you see? 

Marshall: I saw the same woman being hit by a green pick-up truck, 

and then carried down the street on its hood. 

Fergus: Where was the woman walking when she was hit? 

Marshall: She was in the crosswalk. 

Fergus: What did you do after you saw her being carried on the 

front of the truck? 

Marshall: I sent an employee out to help while I called the police. 

Fergus: Thank you Mr. Marshall. I have no further questions your 

honor. 



Cross-Examinatfon of Tames Marshall 

Runde: Mr. Marshall you stated that you were working in your 

Texaco station, at 7:30 A.M., the morning of November 

30th. 

Marshall; That's right. 

Runde: What exactly were you doing at that time? 

Marshall: Well, I usually start my day by doing all the 

paperwork that needs to be done, before things get too 

busy. So I was sitting at my desk working on that. 

Runde: Mr. Marshall, you testified that you saw a woman in a 

dress with black hair walking North on Kirby. 

Marshall: That's right. 

Runde: E>id you see her enter the intersection? 

Marshall: Well, I saw her get to the crosswalk, and stop because 

the light was red. 

Runde: Did you watch her cross the intersection? 

Marshall: No, I had a lot of work to do, so I went back to my 

paper work. 

Runde: How long after that did you hear that sound you described 

as brakes screeching? 

Marshall: I'm not sure. I wasn't really paying attention. Maybe 

10 seconds. 

Runde: Could it have been longer, maybe 20 or 30 seconds? 

Marshall: Yes, it could have been. 
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Runde: Did you actually see Mrs. Potter being struck by the 

truck? 

Marshall: Yes I did. 

Runde: But you hadn't been watching her before that? 

Marshall: No I wasn't. 

Runde: Did you look up pretty quickly when you heard the brakes? 

Marshall: Yes. 

Runde: Were you concentrating on your work before that? 

Marshal: Yes I was. 

Runde: Was it a little disorienting shifting from your work to 

looking at the accident? 

Marshal: I'm not sure I know what you mean. 

Runde: Were you able to focus on exactly what was happening when 

Mrs. Potter was hit, while you were in the context of 

doing your paperwork? 

Marshal: I was able to look up and see what was happening. 

Runde: When you first heard the sound of brakes, were you more 

focused on the events that were happening or were you 

concentrating on your work. 

Marshall: I was more focused on my work? 

Runde: Thank you for your time today. I have no more questions 

for this witness. 
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Direct Examination of Marylin Kelly 

Fergus: Please state your name and occupation for the court. 

Kelly: My name is Marylin Kelly, and I'm the assistant manager 

at Burr's Clothing. 

Fergus: Ms. Kelly do you remember what you were doing at 7:30 

A.M. on the morning of November 30th? 

Kelly: Yes, I was driving to work down Kirby Ave. 

Fergus: What direction were you driving? 

Kelly: I was driving North. 

Fergus: What happened as you approached the intersection of Kirby 

and Mattis? 

Kelly: The light turned yellow and I came to a complete stop at 

the intersection. 

Fergus: Which lane were you in? 

Kelly: I was going to make a left turn on to Mattis Ave, so I was in 

the far left lane. 

Fergus: What happened after your car came to a stop? 

Kelly: I looked to my right and saw a yoimg woman with dark 

hair wearing a skirt and blouse on the South side of Mattis 

Ave. She was beginning to cross the street in the crosswalk. 

Fergus: She was in the crosswalk? 

Kelly: Yes she was. 

Fergus: What happened next? 

Kelly: I waited for the light to turn green. When it did, I 
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started to make a left turn. 

Fergus: When the light turned green did you drive through the 

intersection? 

Kelly: No, I wasn't able to get through right away, because 

there was a lot of oncoming traffic So I waited for a 

chance to turn. 

Fergus: While you were waiting, did you see any cars turn on to 

Mattis &om the other direction? 

Kelly: Yes, I saw a green pick-up truck turn and go East down 

Mattis. 

Fergus: Then what happened? 

Kelly: WeU, right after the truck turned, I heard the sound of 

brakes screeching, and heard a sound like something being 

hit. 

Fergus: Did you hear the noise of the brakes before or after you 

heard something being hit? 

Kelly: I'm not sure. I think both before and after. 

Fergus: What did you do when you heard that noise? 

Kelly: I looked back and saw the same lady flying through the 

air and then land on the front of the green truck. 

Fergus: Were you able to see what happened next? 

Kelly: Yes, I saw the truck finally stop about 30 or 40 feet 

down the street. 

Fergus: Thank you Ms. KeUy, I have no further questions your 

honor. 
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Cross-Examination of Maryiin Kelly 

Runde: Ms. Kelly, you said you were facing North at the stop 

light? 

Kelly: That's right. 

Runde: At what point did you first see Mrs. Potter? 

Kelly: Well, I looked over at the gas station, because I needed to 

get some gas that day. That's when I first saw the woman 

who was walking. 

Runde: Did you continue to look East at Mrs. Potter and the gas 

station? 

Kelly: No, I looked away pretty quickly. 

Runde: Why was that? 

Kelly; Well, it was pretty early in the morning, and the sim was 

coming up, and it was in my eyes. 

Runde: Were you wearing sunglasses? 

Kelly: No, I was not. 

Runde: With the sun in your eyes, were you able to clearly see 

down Mattis Ave.? 

Kelly: No, it was pretty bright, and that made it hard to see in 

that direction. 

Runde: What did you do when the sun was in your eyes? 

Kelly: I turned my head back toward the stop light, and waited 

for it to turn green. 

Runde: You said you heard a noise. What did you do when you 
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heard that sound? 

KeUy: I looked down Mattis to see what was happening. 

Runde: Was the light still in your eyes? 

Kelly: Yes it was. 

Runde: Could you see dearly down Mattis at this time? 

KeUy: Not very weU, because of the sun. 

Runde: Thank you. I have no further questions. 



Witnesses called by the Defendant 
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Direct Examination of Alice Mailory 

Runde: Please state your name and occupation for the jury. 

Mailory: My name is Alice Mailory and I am a free-lance 

photographer. 

Runde: Do you remember the morning of November 30, 1994 at 

7:30 A.M.? 

Mailory: Yes, that morning I was waiting for a bus at a bus-stop on 

Mattis Ave. when I saw a woman get hit by a pick-up 

truck. 

Runde: Where on Mattis Ave. was the bus stop? 

Mailory: Just East of the Kirby intersection. 

Runde: Did you see what the woman was doing before she was hit? 

Mailory: Yes. 1 was looking down Mattis to see if a bus was coming, 

and 1 saw the woman cross the street. 

Runde: Where did she cross the street? 

Mailory: Well, first she was in the crosswalk, but when she got the 

median, she stopped. 

Runde: Then what happened? 

Mailory: She looked around a little bit, and then she turned and 

looked over in my direction. I think she may have been 

looking for the bus stop, because she started walking 

down the median in my direction. 

Runde: How far down the median did she walk? 

Mailory: I'd say about 10 feet or so. 
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Runde; What did she do after walking down the median about 10 

feet? 

Mallory: She stepped into the street. 

Runde: Did she turn her head to check for cars before entering 

the street? 

Mallory: No, she just walked into it. 

Runde: What did you see next? 

Mallory: Well, a green pick-up came arotmd the comer, and it just 

ran into her. 

Runde: Did you hear the driver of the car apply the brakes? 

Mallory: Yes I did. 

Runde: Was that before or after the woman was struck? 

Mallory: After I think. 

Runde: At the time she was struck, was Mrs. Potter inside 

or outside of the crosswalk? 

Mallory: When she first started crossing the street she was 

definitely in the crosswalk, but after she turned and at 

the time of the accident she was no longer in the crosswalk. 

Runde: Thank you Mrs. Mallory, I have no further questions your 

honor. 



Cross-Examination of Alice Mallory 

Fergus: Mrs. Mallory, you stated that you were waiting for a bus 

at a bus stop the morning of November 30th? 

Mallory: Yes that's right. 

Fergus: And you were looking down the street for the bus. 

Mallory: Yes, I was running late, so I wanted to know if a bus was 

coming. 

Fergus: So you were pretty focused on whether a bus was coming 

not. 

Mallory: I kept checking for the bus if that's what you mean. 

Fergus: Were you more focused on the bus, than what 

Katherine Potter was doing as she crossed the street? 

Mallory: The bus coming was more important to me, but I still 

looked aroimd at stuff while I was waiting. 

Fergus: While you were looking around, you watched Katherine 

Potter cross the street. 

Mallory: Yes. 

Fergus: Where did she cross the street? 

Mallory: In the crosswalk. 

Fergus: So she was using the crosswalk? 

Mallory: At that time - yes. 

Fergus: Then you saw her stop on the median, turn in your 

direction and walk down the median. 

Mallory: Yes. 
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Fergus: You said that she walked down the median about 10 feet or 

so? 

Mallory: Yes. 

Fergus: Are you positive of that distance? 

Mallory: Not completely positive. That's just what I would guess. 

Fergus: What do you mean by "you would guess"? 

Mallory: Well I'm not great at judging distances^ and I was looking 

out for the bus at the time. 

Fergus: So you weren't concentrating on Mrs. Potter at the time of 

the accident? 

Mallory: No, I sort of watched her out of the comer of my eye. 

Fergus: Themk you. I have nothing further. 



Direct Examination of Charles Shrackle 

Runde: Please state your name and occupation for the court. 

Shrackle: My name is Charles Shrackle, and I work for Infodyne 

systems as a computer programmer. 

Runde: How long have you been a computer programmer? 

Shrackle: For almost 3 years...Since I graduated from college. 

Runde: Mr. Shrackle, what were you doing on the morning of 

November 30th? 

Shrackle: I was driving in my pick-up on my way to work. 

Runde: Prior to this date, have you ever received any traffic 

citations, or been involved in any accidents? 

Shrackle: No, I have not. 

Runde: And how old are you? 

Shrackle: I'm 24 years old. 

Runde: How many years have you been driving? 

Shrackle: Let's see...8 years. 

Runde: When your car struck Katherine Potter, where were you 

driving? 

Shrackle: I was driving down Kirby Ave., and I had made a left onto 

Mattis Ave. 

Runde: Did you look at the cross-walk on Mattis Ave. before you 

started turning? 

Shrackle: Yes I did. 

Runde: Did you see anyone in it? 
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Shrackle: No, it was dear. 

Runde: Mr. Shrackle, what exactly did you do as you made the left 

hand turn on to Mattis Ave? 

Shrackle: As I turned, I was looking straight into the sun and it was 

hard for me to see so I put down my visor. 

Runde: Were you able to see the street clearly with the visor down? 

Shrackle: No, not very well. 

Runde: Then what happened? 

Shrackle: Then some woman came out of nowhere and I hit her 

because I couldn't see her. 

Runde: What was the first indication of the presence of Mrs. 

Potter that you had? 

Shrackle: The impact. 

Runde: And how did you know there was impact? 

Shrackle: Because I heard a noise. 

Runde: How fast were you traveling at the time? 

Shrackle: Between 25 and 30 miles per hour I'd guess. 

Runde: What is the speed limit on that street? 

Shrackle: I believe it's 35 miles per hour. 

Runde: So you were well under that? 

Shrackle: Yes. 

Runde: What did you do after the impact? 

Shrackle: I applied the brakes and stopped my truck. 

Runde: What did you do then? 

Shrackle: Jumped out. 
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Runde: What did you see? 

Shrackle: Well, after I got out of the vehicle, I ran over to Mrs. Potter 

who landed about 15 feet down the street. 

Runde; Was she conscious? 

Shrackle: Yes. 

Runde: Oid you speak to her? 

Shrackle: Yes, I asked her, "Where did you come from?" 

Runde: Did she speak to you? 

Shrackle: No. 

Runde: At the point of the impact, where was your truck in 

relation to the crosswalk? 

Shrackle: I'd say it was about 15 feet past the crosswalk. 

Runde: I have nothing further. 



Cross-Examination of Charles Shrackle 

Fergus: Mr. Shrackle, you testified that when you turned onto 

Mattis Ave. the sun was in your eyes. 

Shrackle: Yes. 

Fergus: Was it difficult for you to see? 

Shrackle: Yes, very hard. 

Fergus: What did you do to improve your visibility? 

Shrackle: Well, I put the sun-visor down. 

Fergus: Did that help? 

Shrackle: A little bit, but it was still hard to see, because it was so 

bright. 

Fergus: Did you do anything else to improve your visibility? 

Shrackle: No. 

Fergus: EHd you have sunglasses in the truck at the time? 

Shrackle: Yes I did. 

Fergus: Why didn't you put them on? 

Shrackle: I didn't think about it. 

Fergus: Do sunglasses improved visibility on bright days? 

Shrackle: Yes. 

Fergus: Do you think your visibility would have been improved if 

you were wearing sunglasses? 

Shrackle: It might have been. 

Fergus: Was your visibility impaired before your truck entered 

the crosswalk on Mattis Ave.? 
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Shrackle: Yes. 

Fergus: How many feet before the crosswalk were you when you 

realized your visibility was impaired? 

Shrackle: I would say about 20 feet. 

Fergus: Is that when you put your visor down? 

Shrackle: Yes. 

Fergus: Did you slow down because you couldn't see? 

Shrackle: No I didn't. 

Fergus: Why not? 

Shrackle: I looked at the crosswalk before I started to turn, and it was 

empty. 

Fergus: When your truck was in the crosswalk were you able to 

see clearly? 

Shrackle: No, the sun was in my eyes by that point. 

Fergus: And you didn't put simglasses on. 

Shrackle: No, I didn't. 

Fergus: Moving to a different subject, you're a computer 

programmer at Infodyne systems. What is your 

annual income? 

Shrackle: $58,000 a year. 

Fergus: That's very good for someone a few years out of college. 

Shrackle: I have profit sharing, and it's a very fast growing company. 

Fergus: And what's your total net worth - Including any houses or 

cars you own, any investments or savings, or money you 

have inherited. 



Shrackle: I'd say about $275,000. 

Fergus: I have nothing further. 
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Defense's Closing Argument 

Your honor, counsel, members of the fury, good afternoon. I'm 

confident that when you look at the evidence you will see why the 

plaintiffs attorney failed to prove that Charles Shraclde was negligent. As 

we told you in the beginning of the case, we do not contest the fact that 

Katherine Potter was hit and later died. An unfortunate thing has 

happened and there is nothing I can say, and nothing that anyone in this 

courtroom can do to change that. That fact however, is not the issue in this 

case. The issue here is — Was Charles Shrackle operating his vehicle in a 

negligent manner when he struck Katherine Potter? The answer ladies and 

gentlemen is "No". 

On November 30, 1994, in the early morning, Charles Shrackle was 

heading South on Kirby Avenue, when he stopped at the intersection of 

Mattis Ave. After the light tiuned green, Mr. Shrackle checked to see if 

there was any oncoming traffic, and made sure the intersection was clear. 

When he thought it was safe, he proceeded to make his left turn. However, 

his turn put his truck in a direction facing the sun, which was just above the 

horizon at that time of the morning. In order to improve his visibility 

which was impaired by the sunlight, he lowered the sun-visor in his car. 

Although he did not put his sunglasses on, doing so would have meant 

taking his eyes off the road. Instead, Mr. Shrackle kept his attention on 

driving his car. However, Katherine Potter suddenly and unexpectedly 

came out of nowhere and stepped into the path of Mr. Shrackle's vehicle. 

Unfortunately, it was too late for him to avoid hitting her. 
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Alice Mallory saw what happened. She saw Katheiine Potter cross 

the intersection in the crosswalk. But she also saw Mrs. Potter reach the 

median, turn around, walk down the median bqrond the designated 

crosswalk area, and then step off the median and into the path of Mr. 

Shrackle's vehicle. 

Members of the jury, it was the victim herself who was negligent and 

the real cause of this accident. She did not look to see whether any cars were 

coming, and was outside the crosswalk when she stepped in front of Mr. 

Shrackle's truck. 

Ladies and gentlemen, the plaintiff has failed to demonstrate that 

Charles Shrackle was the negligent party in this accident. Because of this 

failure, we ask you to return the only verdict this evidence demands. 

Deliver a verdict in Mr. Shrackle's favor. Do not find him liable or require 

him to pay for injuries he was not responsible for. 
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Plaintiffs aosing Argument 

There's only one issue in this case. It's simply this: was that 

defendant negligent when he hit Katherine Potter with his truck? The 

answer is obvious. ..Yes. Charles Shrackle was completely negligent. He was 

the only one who was negligent, and that negligence was the sole cause of 

Katherine Potter's injuries and later death. As a result, Charles Shrackle is 

legally "liable", and is responsible for paying the plaintiff monetary 

damages. 

How did Katherine Potter come to die so tragically? By simply 

crossing the street in the crosswalk at the intersection of Kirby and Mattis 

Ave. On November 30,1994 at around 7:30 A.M., Katherine Potter, obeying 

the rules of the road, stepped into the crosswalk, when suddenly a green 

pick-up truck turned on to Mattis and struck her, delivering fatal injuries. 

Jim Marshall, the owner of the Texaco station on the comer of this 

intersection, had a clear view of the intersection and saw Katherine Potter in 

the crosswalk when she was hit by Mr. Shrackle. In addition, another 

witness - Marylin Kelly also saw Katherine Potter crossing in the crosswalk. 

Not only do we have two people here who saw Katherine Potter 

cross the street in the appropriate place, we also have Mr. Shrackle's own 

admission that he did not attempt to improve his visibility by putting his 

sunglasses on. 

Members of the jury, above all remember this. This is Mr. Potter's 

only day in court. This is the only time he can come before the jury and 

receive the proper compensation and damages for the death of his wife. 



104 

This is the only time he can receive justice. We are confident that you will 

find him liable and require him to pay damages. 
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APPENDIX G: JURY INSTRUCTIONS 

You will now be instructed about the laws that apply to this case. You must 
arrive at your verdict by applying the law to the focts of the case as you 
believe them to be. 

Burden of Proof 

In this case it is your duty to determine whether certain facts have been 
proved by a preponderance of evidence. To prove something by a 
preponderance of evidence means to prove that it is more likely to be true 
than not true. It is determined by considering all the evidence and deciding 
which evidence is more believable. 

The plaintiff has the burden of proof. So, the plaintiff must prove by a 
preponderance of evidence: 

1. That Charles Shrackle was negligent and 

2. That the negligence of Charles Shrackle caused 
Katherine Potter's death. 

Laws 

Negligence 

The term "negligence" means the failure to use that degree of care that an 
ordinary careful person would use under the same circumstances. In 
deciding whether a person was negligent or failed to use ordinary care, you 
must consider whether it was foreseeable that the defendant's behavior 
could have resulted in harm. 

Contributory Negligence 

The term "contributory negligence" means negligence on the part of the 
victim - Katherine Potter. 

In determining the cause of Katherine Potter's death, you should consider 
the extent to which her behavior contributed to her injuries. 

That is, the injuries may be the result of negligent behavior on behalf of 
either Charles Shrackle or Katherine Potter, or both of them. 
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Duty of Driver and Pedestrian 

It is the duty of every person using a public street or highway, whether a 
pedestrian or a driver of a vehicle, to exerdse ordinary care to avoid pladng 
themselves or others in danger and to exerdse ordinary care to avoid a 
collision. 

1. The driver of a motor vehide shall yield the right of 
way, by slowing down or stopping if necessary, to a 
pedestrian crossing the roadway within a crosswalk. 

2. A pedestrian crossing the roadway at any point other 
than within a marked crosswalk shall yield the right of 
way to all vehides on the roadway. 

3. This right of way, however, is not absolute but rather 
creates a duty to exerdse ordinary care to avoid 
collision upon the party having the right of way. 

Lia^>aityVgr\iitf 

If you Bnd by a preponderance of evidence that the defendant's behavior 
was negligent, and that negligence was the dired cause of the injuries 
suffered by the victim, then the defendant is liable for those injuries. Liable 
means being directly legally responsible for the injuries that occurred. 

When determining liability, you should take into account both the behavior 
of the defendant and the victim. 

Damages 

If a defendant is found liable, monetary damages may be awarded to the 
plaintiff. 

In dvil trials such as this, a unanimous dedsion by the jury is not necessary 
to establish liability. Rather, if a majority of the jurors find the defendant 
liable, monetary damages can be awarded. 
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The object of awarding damages is to use the monetary award to place the 
plaintiff in the situation they would be in if the injuries had not occurred. 

In determining the amount of mon^ (if any) to award the plaintiff^ Jeffrey 
Potter, you should consider the following factors. 

1. Expenses for the care, treatment, and hospitalization 
of Katherine Potter. The medical biU was $40,000. 

2. The funeral expenses of Katherine Potter. The 
funeral biU was $10,000. 

3. The monetary value of the future income of Katherine 
Potter. The plaintiff requests $1,000,000. You should 
consider: 

a. The income of the Katherine Potter, which was 
$30,000 a year. 

b. The number of years she would have continued 
working. She was 34 at the time of her death. 

4. The amotmt of companionship, support and guidance 
Katherine Potter would have provided to Jeffrey Potter. 
The plaintiff requests $1,000,000. 

5. Punitive damages. Punitive damages means money 
awarded to punish the person responsible for a negligent 
act. These are damages that are awarded above and beyond 
all the other damages if the negligent act was a result of 
maliciousness, willful or wanton injury, or gross 
negligence. The plaintiff requests $1,000,000. 

The monetary figures are only the requests of the plaintiff. If you find for 
the plaintiff, you can award either greater or lower amotmts, if you think it 
is appropriate. 

When making your awards, you should take into account the degree to 
which Charles Shrackle and/or Katherine Potter were negligent. You should 
lower your awards to the degree to which you feel Katherine Potter was 
negligent for her own injuries. 
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APPENDIX H: RVEI SCALE 

Please rate all the items using the following scale: 

1 = completely false 2 = mainly false 3 = undecided 4 = mainly true 

5 = completely true 

1. I would prefer a task that is intellectual, difficult, and important 

to one that is somewhat important but does not require much 

thought. 

2. I believe I can judge character pretty well from a person's 

appearance. 

3. Learning new ways to think doesn't excite me very much. 

4. When it comes to trusting people, 1 can usually rely on my "gut 

feelings." 

5. I would rather do something that requires little thought than 

something that is sure to challenge my thinking abilities. 

6. 1 am good at visualizing things. 

7. I prefer to talk about international problems rather than gossip 

or talk about celebrities. 

8. Simply knowing the answer rather than understanding the 

reasons for the answer to a problem is fine with me. 

9, I can typically sense right away when a person is lying. 

10. I have difficulty thinking in new and unfamiliar situations. 

11. I believe in trusting my hunches. 

12. I would prefer complex to simple problems. 

13. My initial impressions of people are almost always right. 

14. The idea of relying on thought to make my way to the top does 

not appeal to me. 

15. I often have clear visual images of things. 

16. Thinking is not my idea of fun. 

17. I am quick to form impressions about people. 
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18. I prefer my life to be filled with puzzles that I must solve. 

19. I try to anticipate and avoid situations where there is a likely 

chance I will have to think in depth about something. 

20. I have a very good sense of rhythm. 

21. The notion of thinking abstractly is not appealing to me. 

22. I don't reason weU under pressure. 

23. I find little satisfaction in deliberating hard and for long hours. 

24. I trust my initial feelings about people. 

25. I feel relief rather than satisfaction after completing a task that 

required a lot of mental effort. 

26. It is enough for me that something gets the job done, I don't care 

how or why it works. 

27. I can usually feel when a person is right or wrong even if I can't 

explain how I know. 

28. I generally prefer to accept things the way they are rather than to 

question them. 

29. I tend to set goals that can only be accomplished only by 

expending considerable mental effort. 

30. I am a very intuitive person. 

31. I don't like to have the responsibility of handling a situation 

that requires a lot of thinking. 
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Table 1 

Number of participants giving each response to the Linda vignette by PM 

condition. 

Processing Mode 

Response Experiential Rational 

Bank Teller 11 15 

Bank Teller 30 25 
and Feminist 

Note: Total participants per cell indicated. 
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Table 2 

Cell means for the two-way interaction of PM x defendant attractiveness on 

the objective damages composite. 

Processing Mode 

Target Experiential Rational 

Attractive $40,119 ($15,461) $41,700 ($10,974) 

Unattractive $41,750 ($15,917) $41,733 ($13,780) 

Note: Means indicate simi of damages awarded. Standard deviations 
presented in parentheses. 
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Table 3 

Cell means for the two-way interaction of PM x defendant attractiveness on 

the subjective damages composite. 

Processing Mode 

Target Experiential Rational 

Attractive $707,619 ($788,940) $1,271,050 ($841,791) 

Unattractive $1,257,000 ($914,572) $955,250 ($1,056,231) 

Note: Means indicate svim of damages awarded. Standard deviations 
presented in parentheses. 



113 

Table 4 

Liability verdicts as a function of PM and defendant attractiveness. 

Processing Mode 

Target Experiential Rational 

Attractive 
Liable 10 16 
Not-liable 11 4 

Unattractive 
Liable 10 13 
Not-Uable 9 7 

Note: Total number of participants per cell indicated. 
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Table 5 

Cell means for the two-way interaction of PM x liability on the subjective 

damages composite. 

Processing Mode 

Target Experiential Rational 

Liable $1^,740 ($906,207) $1,126,758 ($887,240) 
n=20  n  =29  

Not-Liable $412,750 ($404,173) $1,077,272 ($1,166,053) 
n=20  n =l l  

Note; Means indicate simi of damages awarded. Standard deviations 
presented in parentheses. 
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Table 6 

Cell means for the two-way interaction of PM x defendant attractiveness on 

the attractiveness scale and trait-ratings composite. 

Target 

Processing Mode 

Experiential Rational 

Attractiveness scale 
Attractive 
Unattractive 

Trait-ratings composite 
Attractive 
Unattractive 

6.6 (1.4) 
2.7 (1.4) 

6.3 (0.8) 
5.8 (0.8) 

6.3 
3.6 

(1.3) 
(1.7) 

5.7 (0.8) 
5.9 (1.1) 

Note: Standard deviations presented in parentheses. 



FOOTNOTES 

1. An additional 56 participants were also run by 2 other experimenters 

(Experimenter 1 ~ ii = 26; Experimenter 2 — ji = 30). However, preliminary 

analyses of manipulation check measures indicated that intended PM was 

not successfully achieved by either of these experimenters. Participants run 

in the rational condition by these 2 experimenters reported using less 

analytical thought in their consideration of the evidence than participants 

in the experiential condition. In addition, experiential participants run by 

Experimenter 1 reported that the trial had less of an emotional impact on 

them than did participants in the rational condition. Given the previous 

findings by Simon et al. (1996) that experimenter appearance and demeanor 

can activate rational and experiential PMs, these unexpected manipulation 

check results are not completely surprising. Although extreme care was 

taken to train the experimenters to interact with participants in a neutral 

manner, individual differences in appearance as well as other non-verbal 

cues may have confounded the manipulations. When data from 

participants run by all 3 experimenters are included in the analysis, the 

critical 2-way interaction on the main dependent measure of subjective 

damages awarded is not significant (F(l, 133) = 1.31, 25). 

2. Initially participants who reported on the jury selection form that 

either they, or someone close to themselves had experienced a pedestrian-

automobile accident were to be dropped from the analyses. However, 37% 

of participants (n = 30) indicated that this was the case. This surprisingly 

large nimiber of participants is probably a reflection of the wording of the 

question. For example, participants were simply asked if they had been hit 
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by a car as a pedestrian, and were not able to indicate how serious the 

injuries sustained were. Thus, many participants responding affirmatively 

to these questions may have been involved in accidents where the 

automobile lightly tapped the pedestrian, rather than in very serious 

incidents. In addition, during the debriefings no participants reported that 

their automobile accident experiences had an impact on their verdicts. 

Consequently data from these participants were not excluded from the 

analyses. When these participants are dropped, the pattern of means across 

measures is similar, however, the reduced sample size leads to many of the 

main effects and interactions reported in the text not achieving a significant 

level. 

3. ANOVAs performed separately on the 3 individual measures of the 

subjective damages composite yielded no significant main effects for 

processing mode or defendant attractiveness ^ > 21). As expected, there 

were significant interactions on the loss of earnings (F(l, 77) = 5,1, ^ < .03), 

and loss of companionship (£(1,77) = 5.0, < .03) measures, but not on the 

punitive damages measure (F(l, 77) = .59, .44). 

The lack of a significant interaction on the punitive damages 

measure may be a function of the transcript and instructions used. The jury 

instructions informed the participants that punitive damages should be 

awarded if the behavior was the result of "maliciousness, willful or wanton 

injury, or gross negligence." However, because the defendant in the trial 

accidentally hit the victim with his truck, the participants may not have 

perceived malice present in his behavior, regardless of experimental 

condition. 
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4. Because there is a potential for individual differences in processing 

styles to affect the impact of the rational and experiential manipulations, a 

secondary analysis was done using scores on the Need for Cognition and 

Faith in Intuition subscales on the RVEI measure as covariates. 

Unfortunately, since this measure was included at the end of the 

experiment, time constraints prevented 14 participants from completing it 

An analysis of covariance (ANCOVA) yielded non-significant effects for 

both the Need for Cognition (F(l, 61) = .75, ̂  > .38), and Faith in Intuition 

(F(l, 61) = .81, ̂  > .37) subscales. All other results were identical to those 

obtained in the 2 (PM) x 2 (attractiveness) ANOVA based on the full data set, 

except for a planned contrast on the subjective damage means in the 

experiential condition, which was marginally significant in the ANOVA, 

but achieved significance using the adjusted means based on the ANCOVA 

analysis (t(61) = 2.10, ^ = .04). Because these individual difference measures 

do not appear to affect the results, raw means based on the total sample are 

presented in the body of the text and the tables. 

5. Negatively valenced items were reverse coded before the composite 

variable was computed. 

6. In the Efiran (1974) study this pattern occurred when the defendant in 

the trial was male, but not when the defendant was female. However, none 

of the main attractiveness results were supported when the defendant was 

female, making it difficult to interpret the results of this group. 
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