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ABSTRACT
The recent 16 year civil war in Mozambique dislocated approximately six million people
(primarily small-scale agriculturalists) from land resources to which they are now
returning and re-claiming; comprising the largest return and re-integration of refugees
and displaced persons in the history of Africa. The UN expects to continue its
resettlement activities in Mozambique until the vear 2000. However re-access to land
resources is problematic due to overlapping land claims stemming from the reforming
state land tenure system, including a reformulating land law. Land concessions are being
granted from different ministries at the national, provincial, and district level with no
coordination, enforcement, or mechanisms to resolve competing claims between

smallholders and concessionaires.

Disputes over land resources between participants in a national versus customary tenure
system, and the inability of the two to connect in terms of how such disputes are resolved
in ways that are viewed as secure and legitimate (and therefore respected) by participants
in both systems, can have especially serious repercussions in periods of recovery from
armed conflict. The intersection of land tenure system (including formal and customary
“laws™) and identity is crucial in this regard. This dissertation examines the role “critical
resource” tenure following Mozambique’s war, and how the conflict between
reformulating customary and state land tenure systems aggravates the “disconnect’

between state and customary identities. and works against the peace process underway in
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the country.

In the wake of the Somalia debacle, the UN and the international community are
compelled to examine new operational modalities that specifically address the issues that
can jeopardize a peace process. This dissertation makes the argument that land tenure in
critical resource areas following armed conflict is such a problematic issue, and that
attention to this issue needs to become an integral part of the peace process in societies

where agriculture is fundamental to recovery.
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Chapter 1
Peace Making and Conflict Management:

New Directions Sought

1.1 Background
The 1992 U.S. and then U.N. intervention in Somalia and the failure of the overall effort
to build a new state in the remains of total collapse, has become a turning point that has
led policy makers and analysts to rethink approaches to peace making and conflict
management in general (Smock 1995; Oakley 1995; Crocker 1995, Cohen 1995: HAB
1996a). As well, the UN Secretary General, the Organization for African Unity. and the
European Union, as part of a new awareness among leaders of world organizations and
government officials, are repeatedly calling for ways of handling potentially volatile
situations at an early stage to prevent them from escalating bevond control (Chopra 1996.
Sisk 1995; HAB 1996a 1996b; Hume 1994). New and unconventional approaches are
called for. but international bodies have difficulty thinking along innovative tracks of
conflict management (Cohen 1995; Oakley 1995: Crocker 1995; Rothchild 1995; Hume
1994). As the forces that contribute to conflict within countries merge with geopolitical
and geo-economic subtleties, and become interpreted in a larger context than the nation
or the region. conventional top-down approaches for peace making--tools developed for
conflict resolution between countries--are proving ineffective. These tools are inept at

both solving conflicts within countries. and addressing the underlving forces that provide
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a foundation for conflict or a return to conflict (HAB 1996a; Sisk 1995; Homer-Dixon
1990; Smock and Crocker 1995; Hume 1994; Chopra 1996). Ways of conflict
management apart from a reaction to looming humanitarian catastrophe and more
focused on conflict prevention need to be sought and given priority (Crocker 1995

Cohen 1995; Oakley 1995; Willett 1995; Chopra 1996).

There is increasing recognition that customary and local ways of interaction in such areas
as access to and use of resources, need to be identified within the socio-cultural and agro-
ecologic contexts of countries prone to and recovering from war, and be incorporated
into conventional approaches to peace-making (Cohen 1995; Sisk 1995: HAB 1996a
1996b: Unruh 1995a; Willett 1995). There are indications that if such customary
features are identified, recognized, and supported as assets in the larger setting of conflict
resolution and peace making on a national and regional level, thev can become powerful
deterrents to the escalation or re-escalation of conflicts (Chopra 1996; HAB 1996a
1996b; Unruh 1995a; Homer-Dixon 1990; Lund 1996; Smock 1995). Such a perspective
however may be difficult to develop and implement given the urgency of the need once
instability is underway or rapidly approaching. However, one straightforward and
immediate application of such an approach is to incorporate it into the internationally
supported rehabilitation and development agendas of chronically unstable countnes
attempting to recover from war. Such an application could be most directly started in

programs that address the specific aspects of recovery most prone to re-creating or
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contributing to an environment conducive to instability. Following armed conflict, the
large-scale return of enormous numbers of dislocatees and their attempt at reintegration
into agricuitural pursuits they are familiar with, is just such a problematic aspect of
recovery. This has great potential for renewed instability via intense competition for the
agronomic resources necessary for food production (Unruh 1995a: Howard and Homer-

Dixon 1995;: UNRISD 1996: Galli 1992; Minter 1994).

In Africa post-conflict recovery of agriculture will for many producers begin with a
dependence on locations where the most fertile land, perennial water supplies,
infrastructure, relief services, and physical security are present together. Resource tenure
1ssues in these “critical resource™ areas will come to the fore as populations respond to
what they perceive to be lasting peace, and make decisions about returning to areas of
origin and re-engaging in agriculture. However, what remains of the national land tenure
svstem will be profoundly different from emerging tenure realities for most recovering
agriculturalists. Nevertheless this system will be used by large-scale land interests to
access land that is also allocated under reestablishing customary tenure systems. While
such a separation in the way land is accessed is common in the developing world and
particularly in Africa, it becomes most problematic in situations of disputes over land
between customary and national tenure systems in critical resource areas of countries
recovering from armed conflict, due to the risk of undoing a tentative peace process.

This risk is particularly high in areas where combatants were and perhaps still are so that
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they can live off the land; where national territory has been divided into areas under
control of opponent groups involved in the conflict as part of a peace process; and where
larger-scale agricultural ventures are drawn to optimally located and biophysically

endowed land resources.

The present work considers the opportunities for land tenure dispute resolution between
reestablishing customary tenure systems and a reformulating national tenure system in
critical resource areas of post-war Mozambique. The research considers aspects of
customary tenure systems for potential utility as evidence of use and occupancy in tenure

dispute resolution within the national system.

The recent 16-vear civil war in Mozambique dislocated approximately six million people
(primarily small-scale agriculturalists) from land resources to which they are now
returning and reclaiming: comprising the largest return and reintegration of refugees and
displaced persons in the history of Africa (USCR 1993). The UN expects to continue its
resettlement activities in Mozambique until the year 2000 (Lauriciano 1995). However
re-access is problematic in many locations due to the presence of land mines and areas
still under Renamo (insurgent) control. While overlapping claims are common and
concessions to land are being granted from different ministries at the national, provincial.
and district level with no coordination, enforcement, or mechanisms to resolve

competing claims between smallholders and concessionaires.
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There is general agreement within the government and donor community in Mozambique
that a new land law is an exceedingly important goal, and that there presently exists a
window of opportunity to make substantial progress toward significant policy reform.
The importance and priority of dealing with land tenure issues in postwar Mozambique
were raised at the 1995 Consultative Group meeting in Paris (annual meetings at which
the donor community and the Mozambican government come to an agreement on
amounts and purposes of foreign assistance). The same issue was raised again with
greater urgency at the April 1996 Consultative Group meeting with a statement derived
from the present work. Part of this statement focuses on the importance of land tenure
conflict resolution viewed as legitimate by all interests, and the role that such conflict
resolution has to the real success of a new land law and land policy reform. With
technical and monetary support from the donor community, the government of
Mozambique is presently seeking to revise the current land law to more effectively
reflect the tenure situation emerging in post-war Mozambique. The Inter-ministerial
Land Commission plans to have a revised Land Law ready to submit to Mozambican
Parliament by October 1997 as part of a National Land Program. While earlier research
programs have identified the basic parameters of “the land question” in Mozambique,
some issues require more attention as the re-occupation of rural areas by displaced
people bring to light additional problems. The Land Commission, with donor technical
support has identified four topics that require additional research--one of these being land

tenure dispute resolution between small holders and larger land interests. The work



described in this dissertation is this research, and is part of the Mozambican

government's program of land policy reform.



1.2 Objectives
The widely different agricultural, historical, and socioeconomic situations of
smallholders in two critical resource areas of post-war Mozambique will be used to
examine the aspects of customary tenure for their utility as evidence in tenure dispute
resolution between customary and national tenure systems. Specifically, what are the
different arrangements that could be used as evidence of a claim to land. Does evidence
vary (and if so how) with populations in different situations of tenure security, food
security, war-time history, land quality, agro-ecological zone, proximity to market, and
production system? What types of evidence are most and least legitimate for
smallholders; what types of evidence (and what types of people) is more dependent on
physical evidence, versus social/historical evidence? Is the potential evidence different

from that used by customary leaders to resolve conflicts within the customary system?
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1.3 Layout of Dissertation Chapters
The present chapter intends to introduce the topic and the salient aspects of land tenure
in dislocation from and reintegration back into agriculture following armed conflict in
rural Africa. Chapter two builds on the first by discussing further the broad issues
relevant to tenure conflict resolution. This Chapter attempts to describe some of the more
important operative parameters of land tenure following civil conflict in rural Africa, and
then in this context examine several approaches to land tenure and land conflict
resolution, and their applicability to post-war recovery situations. Chapter three looks
specifically at Mozambique, and begins by providing a brief history of the recent war and
dislocation. The subsequent peace process and processes of rural reintegration are
treated with more depth, with special attention given to the land tenure aspects of this
process. A section on land tenure disputes and dispute resolution then discusses the
specifics of legitimacy and institutions involved in land issues, and how these intersect
with resource tenure and the agro-ecological realities of post-war Mozambique to create
the present land tenure situation in the country. The chapter then concludes with a
section on the land policy reform currently underway in Mozambique, and the role of this
dissertation research in that reform. Chapter four describes the direction of the research
in terms of central questions pursued, and the objectives, hypothesis, and theoretical
considerations of customary evidence and tenure dispute resolution. This chapter
includes a brief description of the place of the topic within the discipline of Geography.

Chapter five, "Methods,” specifies site selection, sampling, field data collection,
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description of data collected, study approach and methods of analysis. Chapter six
through nine presents resuits of the analyses, and chapter ten presents conclusions of the

research. The chapters are followed by a set of appendices and a bibliography.



Chapter 2

The Land Tenure Dynamic Following Civil Conflict

2.1 Peace Keeping and Recovery from Conflict
At a recent meeting of the UN's Special Political and Decolonization committee, it was
determined that UN Peace Keeping missions needed to address underlying social and
economic causes of tension and war as part of peace keeping (Willett 1995). Without
such an approach, "peace keeping operations cannot hope to establish the conditions
necessary for establishing peace and stability and thus are prone to failure” (Willett
1995). This comes as part of a larger and more general awareness in the international
community of the relationship between human development and security, and what this
means for an increasingly interdependent world. An interdependency wherein future
instability will often comprise “low intensity conflict” within nations rather than between
them, with their origins buried deep within aggravating problems of inequitable access to
resources—including, and often especially, land resources (e.g., UNDP 1994: Creveld
1991: Homer-Dixon 1990; HAB 1996a 1996b; Ohison and Steadman 1994: Rothchild

1995: Oakley 1995; Crocker 1995; Kaplan 1996: Hume 1994; Sahnoun 1996).

Crocker and Hampson (1996) make the case for "third party intervention” in such
conflicts, and cite the case of Mozambique as an example where "[w]ithout the outsiders,

who provided many of the pressures, ideas. concepts, resources, deadlines and



inducements, there would have been no settlement. Without outsiders to sustain the

settlement through several arduous years of implementation, the underlying agreements

would have collapsed.” They go on to note for peace settlements in general:
"Just as conflicts seldom resolve themselves, peace settlements do not implement
themselves. The role of foreign efforts cannot end on the day that agreements are
signed. Implementing mechanisms are essential to keep things on track, to
sustain the political chemistry that produced the deal, and to continue the linkages
and pressures that led to the breakthrough. [T]he real negotiation begins only
after the agreement is signed. Outsiders who orphan the settlements they have
helped to produce, by getting out too early due to lost interest or political will,
will watch the agreements collapse.”

Crocker and Hampson (1996) go on to state that “[i]n the end, the West must recognize

that judicial reforms and the establishment of the rule of law are long-term processes

requiring sustained help from outsiders." And that, “problems of restitution for lost

property have to be resolved as part of a peace process’™ (Crocker and Hampson 1996).

The devastation wrought on many African populations as a result of multiple occurrences
of conflict and famine have in recent years occurred at such a severity and extent as to
profoundly disrupt human ecologies for millions of people over very large areas. Such
disruption has repercussions on intra- and inter-state conflict, food security, and
pronounced degradation of the biophysical resources vital to agrarian societies: as the
forces of conflict, famine and resource degradation operate in mutual reinforcement.

Recovery of populations and production systems that have been dislocated from



established and accepted resource use arrangements existing within a wide variety of
customary, cultural and state contexts, can involve a convulsive period as such
arrangements are reconfigured, resulting in very high risks of renewed instability.
Examples range from collapsed states such as Somalia, Rwanda, and Liberia, to
widespread and prolonged civil war within disabled states (e.g., Mozambique, Angola,
Sudan, Ethiopia), to areas in neighboring countries affected by large refugee
concentrations. Like the complex and difficult histories involving resource use and
access that lead to conflict and famine scenarios, the reestablishment of use and access
arrangements for those affected will likewise be complicated and problematic, providing
a potential for renewed armed confrontation ( Vines 1995; UNRISD 1996: Percival and

Homer-Dixon 1995: Shipton 1994; Galli 1992).

The post-conflict rehabilitation of many households, land uses and production systems,
as well as regional and national food security and economy, will rely on access to the
areas where physical security, cultivable land, perennial water, relief assistance, and
infrastructure are present together. These “critical resource” areas will be especially
important where they exist within or in proximity to less usable, accessible, secure, or
arable zones (Unruh 1995a; Scoones 1991; Ibrahim 1993). Intense resource competition
in these areas in the early years of recovery will occur in an environment rife with
complicated resource tenure disputes, and lacking in functioning tenure dispute

resolution mechanisms viewed as legitimate and workable by the parties concerned.
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This will occur in a context of recent and/or ongoing armed conflict—itself highlighting
the issue of legitimacy in government—-such that these areas, while crucial to beginning a
sustained recovery and a nascent peace process, can also become locations that spark
renewed instability (Unruh 1995a). As Shipton (1994) observes "nothing evokes deeper
passions or gives rise to more bloodshed than do disagreements about territory,
boundaries, or access to land resources.” The relevancy of the land question in armed
conflict, and in a peace process is underscored by the large role that agrarian reform
plays in the various revolutionary agendas. Crocker and Hampson (1996) note the
importance of reintegration in the undoing of the earlier Angolan peace accord, and the

much improved way this is handled in Mozambique.

Critical resource areas (such as in fertile agricultural areas along and near the transport
corridors in Mozambique) are key components in the negotiation of a peace settlement.
these being among the first, if not the first areas where initial cease-fires are negotiated
to occur, and thus are crucial to a peace settlement (Vines 1996). Such areas played a
key role in the initial phases of the Mozambican peace negotiations, with Renamo

referring to them as "peace corridors" (Vines 1996).



2.2 Return and the Role of Critical Resources
As time begins to convince refugees, internally dislocated populations, and those
interested in larger commercial ventures that a peace effort will hold-as repeated
attempts at cease-fires, peace treaties, and elections frequently do not—these
communities then attempt to return to “home areas,” proceed elsewhere, or those who
are already settled or able to mobilize capital begin to invest in long-term economic
strategies. Initial efforts to engage in recovery (from household to national) for largely
agrarian societies will drive land resource tenure problems to the fore over large areas in
a short time-frame for significant numbers of people. While these problems may be
addressed in a fairly straightforward fashion in less populated or more marginal
agricultural locations where ownership, access, and use of land resources is commonly

acknowledged, in areas comprising critical resources, it will be much more complicated.

The spatial co-incidence of fertile land, water, fuelwood, relief services, infrastructure
and physical security will have drawn large concentrations of dislocatees. Migration to
such areas is frequently foremost among the coping options available to those fleeing
conflict and food shortage. Areas where previous state ownership and control played a
large role, and where resource access was part of the larger conflict, will be especially
problematic. As well, during armed conflict opposing forces can openly battle over
agronomically endowed locations, seeking to obtain the revenues generated by crop

production and the export of these in order to finance military activities--making what



might have begun as a political war into an economic war (Nduru 1996; Galli 1992).
And opposing forces can frequently station troops in agronomically endowed locations so
that they can feed themselves by living off the land (Unruh 1995a; Page 1994; Galli
1992). This can eventually result in demobilizing (or not) combatants from opposite sides
in a conflict residing in close proximity early on in a peace process. These areas will
also draw back pre-conflict inhabitants seeking re-access to valuable agronomic
resources; and will be pn'mar): locations for larger-scale agricultural ventures seeking to
capitalize on a tentative peace, a confused and fluid tenure situation, and valuable and
optimally located land resources. Galli (1992) states that in a post-war period, land
issues in such areas will be the most important political consideration, because those who

gain control over the best pieces of land will have the economic and political power to

define the future of the country as well as the countryside.



2.3 Land Resource Competition
Post-conflict perception of rights to land can originate in different situations at different
points in time. Exercising such rights will not happen all at once, but over time, as
claimants return or migrate to destination areas from different war-time conditions and
locations, as well as attempt to take advantage of the confusion, weakened government
capacity, and land emptied by dislocation to establish new access rights. Such claims
can involve:
(a) previous customary arrangements, involving both permanent and transient rights of
access;
(b) colonial land transfer;
(c) holders of state title, or some variant or intermediate document thereof;,
(d) individual or group inheritance, and formal and informal transfer and rental of land:
(e) those relieved of land under previous governments or government programs, who feel
they can now retake land;
(f) those squatting on land during the period of instability, who feel that their occupation
of land gives them legitimate claim;
(g) a host of potential claims as land is set aside for the settlement of refugees,
de-mobilized combatants, development projects, and land concessions as part of a peace
process: and,
(h) individual and/or group gains and losses as a result of the conflict and ensuing

dislocation. including taking advantage of land confusion and repatriation to engage in



land grabbing—this can have a domino affect as such claims are fueled by the knowledge
that land previously belonging to a certain individual or group has been taken over by

another.

Some of these claims also represent the opportunity for larger-scale commercial
agricultural and other land resource interests to begin to be explored and realized, and
these as well can contribute much to economic recovery. However land resources for
this group can be accessed in a very different manner than that utilized by returmning
dislocatees and already returned smallholders attempting to make short to long-term
agricultural decisions. While smallholders gain or regain access to land through local
customary tenure structures, commercial and large land interests frequently gain access
to land through some remaining portion of the national land tenure system that if at all
operable after conflict, most likely continues in a much crippled form. Small-scale
agriculturalists access land resources through local community leaders and community
structures that can be reestablished, albeit with a mix of new influences, with
considerable rapidity following an end to conflict. Such local leaders are recognized at
least at the community level as having the authority to allocate land, make legitimate old
or new claims to land, and resolve conflicts. Larger commercial interests however access
land resources through the granting of title, concessions, and “joint ventures™ with the
government in varied form at the national, provincial, or district level. [n one way or

another this latter approach to land access usually involves a document of some sort.
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while land allocated according to customary rules usually does not carry such evidence.
What emerges then is a situation whereby what is left of the state land tenure system that
is used to acquire, control, dispose of, and defend rights to land resources in a post-war
period, is profoundly out of step with the realities of re-emerging customary social,
tenurial, and agro-ecological constructs. While variants of such a disconnect operate
widely in the developing world, and especially in Affica, it is most pronounced, and
carries the greatest risk, in critical resource areas of countries recovering from armed
conflict, due to the possibility of undoing a tentative peace process. That this disconnect
is more profound in situations of recovery is further evidenced by the greatly diminished
capacity of a government following conflict to enforce even minor aspects of the existing
(pre-conflict) national tenure system. This is made still more problematic by the
temporary (lasting vears) division of national territory into areas under control of an

opponent group(s) involved in the conflict, as part of an ongoing peace process.
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2.4 Land Conflicts in an “Out of Step” Tenure Context
Disputes over land resources between participants in a national versus customary tenure
system, and the inability of the two to connect in terms of how such disputes are resolved
in ways that are viewed as secure and legitimate (and therefore respected) by participants
in both systems, can have especially serious repercussions in periods of recovery from
armed conflict. The issue of legitimacy is crucial. Civil conflict is based on the
perception of non-legitimacy in various forms. For land dispute resolution to work in a
context of recent conflict, the question of legitimacy becomes paramount. and must be
attended to directly. The importance of such legitimacy in resolving land conflicts
(including armed conflict explicitly over land) is noted in studies on Chiapas (Howard
and Homer-Dixon 1995), the Gaza Strip (Kelly and Homer-Dixon 1995) and South
Africa (Percival and Homer-Dixon 1995) and generally in civil conflicts (Homer-Dixon
1991). And Latin America has provided many vivid examples of the link between the
lack of legitimate land tenure dispute resolution mechanism, and civil conflict. Such
legitimacy is especially important to a weakened state emerging from civil conflict, as
such a state is administratively weak and of questionable legitimacy in the eves of many
in civil society, and the state will need the "customs and controls" within local

communities for administration, including administration of land and land conflict

decisions.



Competing and unresolvable claims to land resources results in resource users
abandoning features of tenure systems because conflicts have made them unworkable, or
they believe there to be little point in adhering to rules and decisions of dispute
resolution that others are not following. Such a lack of tenure security for large numbers
of returning farmers causes land degradation as there may be little to be gained by using
resources prudently. This can lead to still more intense competition, especially over
scarce resources in densely populated areas, with users coming to regard each other as
potential enemies competing for the same means. And as frequently occurs when use of
resources is usurped, previous users can over-exploit what was formerly theirs, believing
that it is better that they continue to benefit as long as possible rather than have others
profit. Such confusion, competition, and resource degradation, especially pronounced in
critical resource areas, then serves to obstruct further commercial investment, because
such investment and associated trade opportunities (local, national. and intemnational) are
dependent upon predictability and security of outcomes associated with land resource

utilization.

In such a situation the overall tenure organization during much of the recovery period
will not only be insufficiently cohesive to mitigate the effects of land degradation, but
can actively aggravate serious resource competition, resulting in a “fast forwarding™ of
the destruction of important resources necessary for agricultural recovery. The impact on

these resources can be greater than that which takes place simply as a result of increasing



demographic pressure. This is due to the effect that tenure confusion, land use, ethnic
and political rivalries, the granting of land concessions, large numbers of returnees and

persons still dislocated, and a context of conflict have on overall resource use and access.

Disputes over resource access are especially problematic during recovery from a war
which dislocates large populations because refugees while in exile often develop political
awareness, such that upon their return to home areas, perceived tenure injustices can be
placed in the context of the larger political dynamic (Ek and Karadawi 1991; Basok
1994). Resolution of land conflicts will be particularly important when different
production systems (such as small and commercial agriculture) and groups from
opposing sides in the war focus agricultural activities onto the same areas. Certain
individuals and groups have the means to prevent peace from returning, and will exercise
this option if tenure disputes are not resolved in ways that are, at the very least,
commonly viewed as having a legitimate, inclusive, transparent, and fair procedure

(Africa Watch 1993; Unruh 1995a).

The role that land dispute resolution mechanisms play in reconciliation and economic
rehabilitation in recovery from war should not be underestimated. That such resolution
happens quickly is important to the secure re-engagement of populations in familiar land
uses, agricultural production and food security, and agricultural contributions to

economic recovery and associated trade opportunities. That it happens in ways that are



seen as transparent and equitable by most claimants is important because
disenfranchisement of local populations from land and water rights is a major factor
contributing to instability and resource degradation (Hutchinson 1991). On the other
hand tenure dispute resolution mechanisms widely viewed as legitimate and pursued by
the State, contributes to a peace process by bringing increased legitimacy to the
post-conflict, re-emerging government. Important questions here are: 1) what are the
approaches for deriving workable tenure dispute resolution mechanisms that can operate
in critical resource areas as an interface between customary and national tenure systems,
in periods of recovery from armed conflict and beyond; and, 2) what might be the role of
such mechanisms in linking customary tenure to a post-conflict, re-formulating national

tenure system.



2.5 Approaches to Land Tenure Reform and Conflict Resolution
For a tenure construct to function in land dispute resolution and peace keeping in
situations of recovery from armed conflict, five characteristics take on primary
importance: 1) the construct needs to be able to be established quickly; 2) it should
embrace and engage the evolving tenure situation and mitigate emerging problems, as
opposed to aggravating these or imposing unfamiliar constructs; 3) it should be able to
mesh easily with subsequent realities involving development efforts, and priorities and
aspirations involving resource access, investment, export production, passage of national
legislation, etc; 4) it should be low cost, with this based on a realistic assessment of
existing formal and customary institutions: and 5) it should be seen as legitimate. The
five approaches to land tenure reform and land conflict resolution described below are

considered with respect to these five charactenistics.

2.5.1 Smallholder Titling

Recognition by the development community of the disconnect between customary and
national tenure systems and the problems that result, have led to attempts to bring
smallholders into national tenure systems, or link the two through titling of smallholder
land (Migot-Adholla and Bruce 1994: Carter et al 1994; Roth et al 1994a; Roth et al
1994b; Golan 1994: Bruce et al 1994). Numerous experiences however have revealed
that giving title to small-scale agriculturalists neither brings them into the national tenure

svstem. nor links the two (e.g.. Bruce et al 1994; Lemel 1988: Roth et al 1994a: Roth et
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al 1994b; Golan 1994; Migot-Adholla et al 1994; Wade 1988; Bromley and Cernea 1989;
Leonard 1986; Platteau and Baland 1989). As an artifact of a system that smallholders
can have little understanding of; title can quickly lose its value if not updated when land,
or portions of a piece of land, is transacted, given away, or inherited (Bruce et al 1994).
There is extensive evidence that systematic titling exercises for smallholders are
followed by widespread failures to register transfers and successions (Bruce et al 1994;
Shipton 1994). The accuracy of registry records made at considerable cost is lost as the
position on the ground—and in the minds of the local people—eventually diverges from
that on the register. This is because most smallholders, even after receiving title, do not
do the things that titling seeks to empower them to do, such as selling or mortgaging their
land without consulting family or neighbors. Use of those powers would go against
important cultural norms that are responsible for the functioning of the customary tenure
system, and would disrupt relationships fundamental to risk reduction (Bruce et al 1994).
These relationships are especially important tn unstable and otherwise problematic
political and agro-ecological environments--which is particularly the case following
armed conflict. Likewise this problem of alienability applies to the presumed connection
between title and credit—since it is the possibility of foreclosing on the land mortgaged,
and of realizing its value in the market that drives offers of credit (Platteau 1992).
Despite the effort, hopes, and assumptions of economic development planners, land is
seldom just a commodity. In fact, some tenure policies which seek to make land

marketable have instead made it explosive (Shipton 1994).



While the freehold mortgage system is a main strategic aim of many foreign
development planners, it remains a foreign fantasy in areas settled by lineages. The
presence of sacred graves on, and kin living on and around the land of loan defaulters
inhibits creditors’ attempts at seizure, while at the same time being perceived by some
lineages as acts of war (Shipton 1994). Disputes over mortgaged land can frequently be
violent (Verdier and Rochegude 1986; Shipton 1992). This then of course discourages
creditors from offering credit in the first place. Bruce et al (1994) have come to the
conclusion that these norms cannot be legislated out of existence, even where land policy
reform is followed up with costly and extensive cadastral survey and registration. In
land titling programs, market logic never simply shuts out political and cultural reason
(Shipton 1994). And even if smallholders attempt to pursue title change, local level state
institutions (such as a land registry) in the developing world (particularly following
conflict) can have very limited capacity to process, record and communicate to a central
registry the details of a land transfer— if such local institutions even exist. The costs of
such title change or transfer are frequently borne by the smallholder, who for numerous

reasons do not or cannot follow through with such transfer (Bruce et al 1994).

And. individual title for smallholders does not necessarily provide security of tenure.
Land tenure security, defined as the degree of control over land resources, plays a crucial
role in the functioning and development of African agriculture. Generally, greater tenure

security is thought to encourage greater effort and investment by landholders in
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agriculture and thus result in greater agricultural production, with improvement in food
security (Lane 1991; Bruce 1986; Lawry 1989; Bruce and Migot-Adholla 1994). Actual
tenure security however is based upon much more than labels and artifacts such as
documented title. While formal titling procedures are appropriate in a wide variety of
situations, there is more to tenure security than possession of a document. The document
must represent both a system and a capacity that is known, accessible, viewed as
legitimate by the holder of the document and by those who may wish to make a claim
against it, and 1s connected to local social, cuitural and biophysical realities. Thus tenure
security is seldom contingent on the land itself, but on how secure is access to other
elements that influence agricultural production, use, and sale of the results of the mix of

soil and human activity.

In addition there is the problem of what exactly is being titled. If land presently under
cultivation is being titled, then this creates difficulties in systems of swidden-fallow
agriculture, and/or where community common lands are used for a number of purposes.
e.g., gathering fuelwood, extraction of minor forest products, grazing, etc. Making this
still more troublesome in countries where all land "belongs to the state,” are laws that
specify that land “abandoned™ (e.g., fallow) for X number of years is free to be

reallocated by the state.
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Attempts to substitute customary entitlement with state title can act to reduce tenure
security by creating confusion which those more powerfully placed can take advantage
(Bruce et al 1994). While titling presently cultivated smallholder land may make
available areas to then be granted to concessions, etc (commons land, fallow land). In
aggregate this becomes a problem when small-scale agriculturalists are no longer able to
feed themselves. And, titling under a weak state tenure system—as such systems are in
situations of recovery from war-rarely provides meaningful security, and may actually

decrease tenure security (Bruce et al 1994).

Individual titling for smallholders can threaten disadvantaged categories, while giving
the wealthy and the well-connected, new ways to consume land of those less privileged
(Shipton 1991 1988; Wangari 1990) —an especially problematic situation following
armed conflict. And titling can kindle disputes between land borrowers and lenders, or
land patrons and clients (Shipton 1991). A market in title and deeds, divorced from
actual land use, can make absentee landlordism and the concentration of land into fewer
hands, easier and more tempting, creating a situation where multiple claims are
generated (Downs and Reyna 1988: Berry 1993). Where state titling 1s welcome locally.
it is often as a defense against dispossession by other arms of the state, or by those acting

for themselves under the state's aegis (Shipton 1994).
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Titling exercises can require very large amounts of time, as people must be trained to
then work in demarcation, cadastres, and registry operation. With very long time periods
required for the ultimate title document to be processed by the relevant bureaucracies
and authorities—time being an important variable in the fluid situations of recovery from

armed conflict.

The issue of legitimacy in post-conflict situations intersects poorly with smallholder
titling exercises. As the state (or the donors through the state) is the entity responsible
for accomplishing titling exercises and issuing titles, this can be seen by groups opposing
the government in the conflict (and their sympathizers) as a maneuver to obtain land for
the government. While the cessation of armed conflict as a logistical exercise can be
achieved, in many cases the reasons for the conflict can still exist in the minds of
combatants and the general population, and ways that mitigate, not aggravate these

reasons will contribute to the maintenance of a peace process.

2.5.2 Socialist Tenure

In the 1960s - 1980s a number of African states experimented with socialist tenure
constructs in the wake of independence. In Ethiopia, Somalia, Tanzania, Mozambique
and elsewhere, large and small holdings alike were often swept away and replaced by
collective state farms and villagization programmes (e.g., Abrahams 1985: Bassett and

Crummy 1993: Cohen 1980: Unruh 1990: Mvers and West 1993). In post-conflict



situations, these can be seen by some to be the most straightforward evolution of
resettlement schemes involving dislocatees. However these do not address the
legitimacy issue, and it is unlikely that opponents to the government in the conflict will
readily accept the existence of state farms on the best land, especially land that opponent
groups may still have control over either nominally or as part of a peace process. State
farms have performed poorly because of inefficient and rigid bureaucracies, and lack of
material incentives for farmers, and low or negative productivity (Shipton 1994).
Significant time is required to acquire land, set up operations, and for participants to
learn how their part in the state farm is to function. Because state farms are always on
the best land, they can promote land disputes by replacing smallholder occupation in

these areas, and by encouraging elite co-optation of land resources (Shipton 1994).

Villagization programs, never popular, seek to concentrate popuiations in nucleated
settlements, and therefore involve both relocation of populations, and the usurping of
resources on which nucleated villages are to be located—both of which can encourage.
instead of mitigate land conflicts. Soil fertility and the needs of shifting cultivation were
rarely taken into account in the formation villagization schemes, and soil exhaustion in
big new villages forced farmers to travel further out as they sought new fields,
encouraging land disputes as farmers vie for the closer, better locations. But more
importantly, villagization programs have contributed directly to insurgency and famine,

as Ethiopia and Mozambique demonstrate (Clay and Holcombe 1985: Cohen 1984.
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Dejene 1987; Finnegan 1992; Geffray 1991). Thus, such villagization programs actively
aggravate the legitimacy question. And, state farms have proved problematic as
countries move to more free market economies as a result of national aspirations and/or

international pressure.

2.5.3 State Ownership

In another attempt at ordering tenure for all nationals, the state declares all land to be
property of the state, in effect demoting almost everyone's rights. Numerous African
states have pursued this course (e.g.., Frances 1987; Verdier and Rochegude 1986:
Abrahamson and Nilsson 1994; Roth et al 1994b; Unruh 1995). Usually this
arrangement allows large areas to be declared "vacant and ownerless" national property
to be subsequently distributed (Shipton 1994). Because such land is most often initially
under the domain of resource use by customary communities for cultivation, fuelwood.
fallowing, grazing, forest product extraction, etc., the redistribution of this land causes
land conflict, as local communities seek to continue to occupy, use, or reoccupy the same
areas, or look to other areas (frequently already occupied) to use. There can also be
considerable confusion over exactly what rights individuals, communities and the state
have. State ownership also gives license to land grabs by civil servants and their
informal clients (Bassett and Crummy 1993; Downs and Reyna 1988; Reyna 1987).
Such a situation encourages land disputes, discredits legitimacy, and can be especially

problematic when dislocatees are still returning to home areas, because these areas can
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appear vacant. Land nationalization, like titling individual small holdings, opens doors
for land speculation by urban-based elites, as the opportunities to leamn about and take
advantage of abrupt tenure change are never equally spread (Shipton 1994). Such
arrangements can be especially problematic in situations of recovery from armed conflict
where the tenure landscape is more fluid than it would be otherwise, and where the
insertion of tenure change can encourage confusion, speculation, and disputes for some

time.

Finally, African states rarely have the capacity to insert the state in all (or even a small
percentage) of land and land rights transactions—especially states weakened by armed
conflict. This then creates a situation where most transactions and activity involving
land occur outside the domain of the state in a black market arrangement where rules of
national tenure do not apply, inviting corruption and conflict, further decreasing

legitimacy.

2.5.4 Group Titling

Experimentation proceeds in a number of countries with different forms of group titling,
based on geographical boundaries, lineage, village, or other local units (e.g.., Dickerman
1987 Freudenberger 1993: Shipton 1994: Kariro and Juma 1991). As with individual
titling, group titling can require long periods of time (both to actually title, and for

participants to learn how the construct is supposed to work) even if they are only. or
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initially, to be carried out in critical resource areas. As well there is the problem of
finding out what units to use in group titling and who belongs to each group—-both of
which can be very difficult to accomplish in a situation of large-scale return and
reintegration. Group titling, like individual titling, is difficult in countries where
transhumant pastoralism, or other very extensive resource use systems are prevalent.
And, group titling becomes problematic when one or more individuals within the group
wants to leave the group and pursue more individual resource use, lease, sale, etc. There
is also significant risk that group titled areas will be treated in subsequent development
and investment programs and opportunities, as little more than homelands. Group titling

also runs the same risks as individual titling in terms of advantage, time, and legitimacy.

2.5.5 State Recognition of Customary Tenure and Dispute Resolution

2.5.5.1 Tenure Security and Customary Tenure

Where features of a state tenure system are problematic—as they will be for a number of
vears following the disruptive effects of war--local customary tenure forms may be at
least as effective, and in many cases more effective in providing tenure security than the
formal title or other constructs closely associated with the state (Samatar 1994, Lane
1991, Lemel 1988, Swift 1991; Moorehead 1991). Tenure security is important to
stability and recovery from conflict (Myers 1995), and post-conflict recovery of
customary households will depend significantly on the degree to which sufficient

agronomic resources can be accessed and utilized in a secure manner (resource tenure
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security) (Unruh 1995a). Such security is the security of the future expectation of
obtaining certain advantages through access and use of resources (Lemel 1988
Commons 1961; Dorner 1964). Such expectation in turn depends on a number of factors
intimately tied up with the ecological, historical, social and political contexts and
realities from the local to the national, which are variable within a society (Lemel 1988;
Goody et al 1976; Barraclough 1973; Raup 1967). Exercising such rights are therefore
contingent not only upon the recognized possession of rights. but upon the
interconnecting network of local "customs and controls" within which rights are

exercised (Thompson 1976).

Customary rights of access to resources can be backed by what Riddell (1982) calls
"law-in-action.” In other words, what establishes itself are the "ad hoc arrangements that
develop to meet the variety of situations in which people find themselves” (Riddell
1982). These preferential behaviors outline the rules of resource use that are actually in
operation, and which can precede formal law. A number of researchers have pointed out
the need to place more responsibility for resource management in the hands of local
communities, and that customary tenure regimes need to be incorporated into national
tenure structures in Africa (e.g., Samatar 1994: Lane 1991; Swift 1991: Moorehead

1991).






