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ABSTRACT 

It is a commonplace to hold that faultless mistakes of 

fact justify--or, at least, excuse--an agent's actions. 

Less prominent, however, is the view that faultless mistakes 

about morality similarly come to bear on our attributions of 

moral blameworthiness. My aim in this dissertation is to 

defend what I call the symmetry thesis: faultless mistakes 

of morality excuse just as do faultless mistakes of fact. 

Opposition to this thesis, I think, falls out of an 

incorrect understanding of the way in which faultless 

mistakes of fact come to bear on our attributions of moral 

responsibility. Accordingly, much of the dissertation is 

composed of an analysis of the excusing force of faultless 

mistakes of fact. 

Chapter 1 argues that faultless mistakes of fact are 

appropriately deemed excused. not justified, by morality and 

the law. Chapter 2 develops a challenge to what I call the 

traditional analysis of the excusing force of mistakes. 

This view holds that an agent's faultless mistake is 

excusing if, and only if, the mistake undermines, displaces, 

or, as they say in the criminal law, "negatives" the agent's 

subjective culpability. I suggest that concerns about 

voluntariness. not subjective culpability, are in order. 

Chapter 3 develops an account of voluntariness. I argue 

that an agent's actions are voluntary enough for an 
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attribution of responsibility only if he did what he is 

accused of doing because this is something he was willing to 

do (in the fashion in which it was done)--only if. that is, 

what he did conforms to his will. Chapter 4 then applies 

this account of the excusing force of faultless mistakes of 

fact to cases of faultless mistakes of morality. I conclude 

that an agent is morally blameworthy for his actions only if 

he believes that what he is doing is wrong, it is true that 

what he is doing is wrong, and his reasons for so believing 

properly identify the features of his actions that make them 

wrong. 
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PREFACE 

It is a commonplace to hold that faultless mistakes of fact 

excuse an agent's actions. Less prominent, however, is the 

view that faultless mistakes about morality are similarly 

excusing. This striking asymmetry is troubling, I think, 

given that many of us, even those of us who exert much 

effort thinking about moral matters, are sometimes mistaken 

about morality and, we might assume, faultlessly so. We can 

be mistaken about morality, that is, even when we are doing 

the best that we can with respect to the moral beliefs that 

we have. An important question we might consider, then, is 

whether those of us who faultlessly get it wrong have an 

excuse for our actions when they are grounded in mistaken 

beliefs about morality. 

Consider, for example, fictional Professor Max 

Wellbein. Professor Wellbein faultlessly believes that he 

should guide his actions according to the dictates of act 

utilitarianism. For instance, when telling a lie would 

maximize happiness. Professor Wellbein does what he believes 

he ought to do, viz., tell a lie. But as it turns out, let 

us assume. Professor Wellbein's colleague Professor Katie 

Gore was right all along: one is never justified in telling 

a lie. Now, if Professor Wellbein's mistake had been merely 

factual, then he would have had an excuse for his actions. 

What do we say, however, about those actions grounded in 
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Professor Wellbein's misguided consequentialism? On what I 

shall call the symmetry thesis. Professor Wellbein's actions 

do not expose him to an attribution of moral 

blameworthiness. My main purpose in the dissertation is to 

show that the symmetry thesis is time: faultless mistakes of 

morality excuse just as do faultless mistakes of fact. 

In Chapter 1 of the dissertation, I lay the foundations 

for much of the argument to come. The central thesis of 

Chapter 1 is the following: actions based upon faultless 

mistakes of fact are appropriately deemed excused, not 

justified, by morality and the law. I present three 

different arguments in support of this thesis. First, I 

suggest that the opposing thesis, viz., that actions based 

upon faultless mistakes of fact are appropriately deemed 

justified by morality and the law, makes an unwarranted move 

from claims about justified belief to claims about justified 

action. Specifically, it ignores the fact that the morally 

relevant costs of acting upon a mistaken belief typically 

exceed the morally relevant costs of holding a mistaken 

belief. Second, I argue that understanding faultless 

mistakes of fact in terms of a moral or legal justification 

gives rise to a conceptually awkward result. Explicitly 

stated, it means that although an agent might be more or 

less excused on the basis of his mistakes of fact, he can 

never be totally excused on such grounds. Finally, I 
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develop the beginnings of what I call the aranment from 

voluntariness. I hold that there is a good sense in which 

faultlessly mistaken agents do not voluntarily do what they 

are accused of doing. Given the different theoretical roles 

played the notions of justification and excuse. this 

implies--or so I shall argue--that we must understand the 

behavior of faultlessly mistaken agents as excused, not 

justified. 

In Chapter 2, I begin my defense of the symmetry 

thesis. Opposition to the symmetry thesis, I think, falls 

out of the traditional analysis of the excusing force of 

mistakes. This view holds that an agent's faultless mistake 

is excusing if, and only if, the mistake undermines, 

displaces, or, as they say in the criminal law, "negatives" 

the agent's subjective culpability. Siibjective culpability 

is to be understood in terms of the agent's state of mind, 

specifically, in terms of whether the agent's state of mind 

is subject to criticism on moral grounds. So, on the 

traditional analysis, a mistake excuses only insofar as it 

leads us to believe that the agent was not subjectively 

culpable after all. Chapter 2 offers analyses of several 

alternative notions of subjective culpability, and I argue 

that on whatever notion we accept there will remain cases in 

which faultless mistakes of fact have excusing force despite 

the truth of the charge that the agents in question are 
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characterized by subjective culpability. This should come 

as little surprise to us, I suggest, given that other 

(potentially) responsibility-undermining factors (e.g., 

force) can be dispositive regardless of whether the agents 

exposed to these factors are characterized by subjective 

culpability. With respect to such cases, as well as with 

respect to cases of faultless mistakes of fact, I argue that 

concerns about voluntariness are ultimately in order. Thus, 

the traditional analysis must be rejected, and the argument 

against it suggests that we can understand the excusing 

force of faultless mistakes of fact in the same way that we 

understand the role of other (potentially) responsibility-

undermining factors. 

In Chapter 3 of the dissertation, I develop an account 

of the way in which faultless mistakes of fact undermine 

agent voluntariness. I advance my account as a superior 

alternative to what I call the hypothetical account of 

volitional relevance. The hypothetical account holds that a 

mistake of fact is relevant to an agent's will if, and only 

if, that agent would not have done what he is accused of 

doing had he not been mistaken. Thus, for cases in which an 

agent would have done what he is accused of doing anyway, 

advocates of this account urge that the actions of the agent 

in question are voluntary enough for an attribution of moral 

responsibility. Against this view, I argue that it is not 



sufficient for an attribution of moral responsibility that 

an agent's actions merely accord with his will. My 

strategy, once more, is to argue from more general claims 

about how voluntary an agent's actions must be if we are to 

make an attribution of responsibility to that agent. To 

this end, I focus specifically on the ability to do 

otherwise and the principle of alternate possibilities. On 

the basis of an appeal to these more general concerns about 

responsibility, I propose that we reject the hypothetical 

account and that, in its place, we accept that a mistake of 

fact lacks relevance to what an agent wills only if he did 

what he did because this is something he was willing to do 

(in the fashion in which it was done) . In other words, an 

agent's actions are voluntary enough for an attribution of 

moral responsibility only if what he did conforms to his 

will. 

Chapter 4 of the dissertation applies this account of 

the excusing force of faultless mistakes of fact to cases of 

faultless mistakes of morality. The reasoning on which my 

argument proceeds is the following. If subjective 

culpability ultimately is not at issue in faultless mistake 

of fact cases, then it may well not be what is at issue in 

faultless mistake of morality cases. In other words, even 

if it is true that agents who are faultlessly mistaken about 

morality act on, say, immoral characters or bad 
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dispositions, it need not follow that they are subject to 

attributions of moral responsibility for their actions. 

For, just as we can question the voluntariness of the 

actions of subjectively culpable agents who are faultlessly 

mistaken about the facts, we can question the voluntariness 

of the actions of agents who are faultlessly mistaken about 

morality. 

This sort of reasoning may lead one to think that the 

correct account of the excusing force of faultless mistakes 

of morality appeals to the notion of conscientiousness. On 

the conscientiousness view, ignorance excuses an agent's 

conduct if, and only if, the agent faultlessly failed to 

believe that his actions constituted a piece of wrongdoing. 

I suggest, however, that this view holds people responsible 

for too much. Most importantly, it holds people responsible 

for actions that deviate from their own (faultlessly held) 

moral beliefs, even when--in fact--their actions are wrong 

for reasons of which the agents in question are ignorant. 

Once again, I suggest that the correct way to deal with the 

problems to which such cases give rise is to appeal to the 

notion of voluntariness. Voluntary wrongdoing requires not 

only that agents act against their own (perhaps faultlessly 

held) moral beliefs; it also requires that they hold the 

correct reasons against their actions. It ultimately 

requires, that is, that they hold the correct moral beliefs. 
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CHAPTER 1 

Faultless Mistakes of Fact: 
Justification or Excuse? 

I. Introduction 

According to Lafave and Scott, "No area of the siibstantive 

criminal law has traditionally been surrounded by more 

confusion than that of ignorance or mistake of fact..."^ 

However, the authors go on to say that "[i]n actuality, the 

basic rule is extremely simple: ignorance or mistake of 

fact... is a defense when it negatives the existence of a 

mental state essential to the crime charged."^ Typically 

then, a mistake of fact on the part of a defendant at the 

time of the offense serves to undergird a failure of proof 

defense. In a failure of proof defense, the defense 

attempts to show that an element essential to the definition 

of the crime is not present and, thus, that the prosecution 

has not proved its prima facie case. Reaina v. Morgan 

provides an example of the utilization of a defense of this 

sort.^ In Morgan, the Lords concluded that since Morgan's 

^ Wayne R. Lafave and Austin W. Scott, Jr., Substantive 
Criminal Law, p.575. 

^ Id. 
^ Regina v. Morgan. A.C. 182 (1976), 2 All E.R. 347 

(1975). The facts of the case are as follows. One of the 
four appellants, Morgan, had invited the others, all younger 
than he, to his home to have sexual intercourse with his 
wife. Allegedly, the three other appellants were led to 
believe that Mrs. Morgan would consent to their doing so. 
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co-appellants sincerely believed that the alleged victim 

consented to intercourse (although in fact she had not) , it 

cannot be said that they intended the act qua prohibited 

act, regardless of the reasonableness or unreasonableness of 

each of their beliefs regarding her consent. Thus, 

according to the Lords' controversial decision, the mens rea 

requirement is not met in circumstances in which a defendant 

charged with rape sincerely believed, at the time of the 

According to the appellants, they were told that any 
resistance on the part of Mrs. Morgan should be regarded as 
a sign of her pleasure, not as a sign of her opposition to 
the sexual intercourse. According to Mrs. Morgan, she was 
held down while each of the three young appellants forcibly 
had intercourse with her. Mr. Morgan was not charged with 
rape but with aiding and abetting the others. 

The controversy that ensued focused upon the issue of 
whether a sincere, though unreasonable. belief that an 
alleged victim had consented was sufficient to negative 
defendant intent. Lord Hailsham had argued that it was: 

Once one has accepted, what seems to me abundantly clear, 
that the prohibited act in rape is non-consensual sexual 
intercourse, and that the guilty state of mind is an 
intention to commit it, it seems to me to follow as a matter 
of inexorable logic that there is no room either for a 
^defense' of honest belief or mistake, or of a defense of 
honest and reasonable belief and mistake. Either the 
prosecution proves that the accused had the requisite intent, 
or it does not. In the former case it succeeds, and in the 
latter it fails. Since honest belief clearly negatives 
intent, the reasonableness or otherwise of that belief can 
only be evidence for or against the view that the belief and 
therefore the intent was actually held. . . . 

Morgan, 2 All E.R. at 361. As E. M. Curley points out, 
"Excusing Rape," p.325, the Morgan ruling created an uproar 
in the British and Australian presses, where the ruling was 
referred as a "rapists' charter." 
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act, that the intercourse was consensual. In effect, the 

mistake of fact negatives defendant intent. 

An affirmative defense might also be founded upon a 

defendant's mistake of fact. A defense of this sort may-

well concede that the prosecution has made its prima facie 

case, that is, that the conduct and culpability requirements 

for the crime are met, but nevertheless contend that the 

defendant ought to be found not guilty for other reasons, 

for example, because the defendant's actions were justified 

or excused. People v. Young serves as an example of the 

application of such a defense.In this case. Young went to 

the aid of an eighteen-year-old individual who was 

struggling against two assailants. According to Young, he 

intervened because the youth was tearfully trying to escape 

the clutches of the two men who, in the struggle, had nearly 

removed the young man's pants. As a consequence of Young's 

intervention, one of the men believed by Young to be an 

unlawful assailant suffered a broken leg. Unbeknownst to 

Young, though, the two assailants were in fact plain clothes 

detectives. So, unfortunately for Young and the detectives, 

Young was mistaken about the facts of the situation. 

Specifically, he held the erroneous belief that the two 

People V .  Young. 11 N.Y.2d 274, 183 N.E.2d 319, 229 
N.Y.S.2d 1 (1962), rev'd, 12 A.D.2d 262, 210 N.Y.S.2d 358 
(1961). 
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assailants were ordinary civilians, not police officers 

carrying out their duties. However, although Young 

knowingly and purposely attacked the two men who turned out 

to be officers of the law (and, so, mens rea. in addition to 

the other material elements for assault, was clearly 

present)Young had an affirmative defense for his 

conduct.® The New York State legislature provides those 

with reasonable but mistaken beliefs with the following 

defense: "A person may...use physical force upon another 

person when and to the extent he reasonably believes such to 

be necessary to defend himself or a third person from what 

® Model Penal Code 211.1 (1), reprinted in Sanford H. 
Kadish and Stephen J. Schulhofer, Criminal Law and Its 
Processes. pp.1228-1229. 

® Young was convicted of two crimes of third degree 
assault, but his conviction was reversed by the New York 
Supreme Court, Appellate Division. However, the New York 
Court of Appeals reversed the order of the Appellate 
Division, stating: 

While the doctrine espoused by the majority below [that one 
who intervenes in a struggle between strangers under the 
mistaken but reasonable belief that he is protecting another 
who he assumes is being unlawfully beaten is thereby 
exonerated from criminal liability] may have support in some 
States, we feel that such a policy would not be conducive to 
an orderly society. We agree with settled policy of law in 
most jurisdictions that the right of a person to defend 
another ordinarily should not be greater than such a person's 
right to defend himself. 

Young. 183 N.E.2d at 319-320. 
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he reasonably believes to be the use or imminent use of 

unlawful physical force by such other person. 

In this chapter, I shall focus upon the affirmative 

defense of actions similar to Young's, actions "based upon a 

faultless mistake of fact."® I shall advance the following 

thesis: actions based upon faultless mistakes of fact are 

appropriately deemed excused, not justified, by morality and 

by the law.' In Section II, I explicate the basic 

distinction between the notions of justification and excuse 

as well as suggest why the distinction is important. In 

' New York Penal Law 35.15, quoted in Kadish and 
Schulhofer, Criminal Law and Its Processes, p.875. In point 
of fact, this particular articulation of the affirmative 
defense of reasonable mistake of fact was a result of the 
difficulties surrounding Young. 

® Kent Greenawalt, "The Perplexing Borders of 
Justification and Excuse," p.1908. 

' I should note at the outset that the primary thesis 
of my paper stands in direct opposition to the Model Penal 
Code approach. Section 3.09 (2), reprinted in Kadish and 
Schulhofer, Criminal Law and Its Processes, pp.1203-1204, 
reads as follows: 

When the actor believes that the use of force upon or toward 
the person of another is necessary for any purposes for which 
such belief would establish a justification under Sections 
3.03 to 3.08 but the actor is reckless or negligent in having 
such belief or in acquiring or failing to acc[uire any 
knowledge or belief which is material to the justifiability 
of his use of force, the justification afforded by those 
Sections is unavailable in a prosecution for an offense for 
which recklessness or negligence, as the case may be, 
suffices to establish culpability. 

Thus, on the Model Penal Code approach, actions based upon a 
faultless mistake of fact are appropriately deemed 
justified, not excused. 
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Section III, I provide a basic analysis of the notion of 

faultless mistakes of fact. Next, in Section IV, I 

criticize the competing analysis of Kent Greenawalt and 

provide arguments for the central thesis of this chapter. 

In Section V, I offer what I think is the strongest argument 

for the claim that actions based upon a faultless mistake of 

fact ought to be regarded as excused. Finally, in Section 

VI, I point out perplexing implications of my thesis--

problems centering on issues of responsibility and luck--and 

offer what I think is an appropriate answer to these 

problems. 

II. Justification and Excuse 

Justification and excuse provide two separate categories of 

affirmative defenses. Although there are hard cases for 

which it is difficult to determine whether a defendant's 

action was justified or excused, the basic categories are 

rather easily distinguished. Kent Greenawalt draws the 

distinction in the following way: "If A's claim is that 

what he did was fully warranted--he shot B to stop B from 

killing other people--A offers a justification; if A 

acknowledges that he acted wrongfully but claims he was not 

to blame--he was too disturbed mentally to be responsible 
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for his behavior--he offers an excuse."^® J. L. Austin 

similarly distinguishes justification and excuse: "In the 

one defense, briefly, we accept responsibility but deny that 

it was bad: in the other, we admit that it was bad but don't 

accept full, or even any, responsibility."^^ 

In effect, when we say that a person's behavior was 

justified, we are saying that she did the right, or at 

least, a permissible thing.We might distinguish between 

the two sorts of justification in the following way. If the 

individual did what she should have done, that is, the right 

thing, then we might say that her behavior was strongly 

justified; if, instead, what she did was merely permissible, 

we might say of her behavior that it was weakly justified. 

In contrast to either sort of justified action, if we say 

that a person's behavior was excused, we are saying, at the 

very least, that the behavior in which she engaged is 

properly deemed impermissible but that due to some interaal 

or external factors beyond her control she is not to be held 

blameworthy for her actions. It is tempting to say 

something stronger about a person's excused behavior, viz., 

Greenawalt, "The Perplexing Borders of Justification 
and Excuse," p.1897. 

J.L. Austin, "A Plea for Excuses," p. 176. 
" Douglas Husak suggests. Philosophy of Criminal Law, 

p. 189, that we more commonly mean the latter: "The conduct 
of a defendant who acts under a justification may be 
exemplary and socially encouraged, but more typically is 
permissible and socially tolerated." 
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that the behavior constitutes a case of wrongdoing (i.e., a 

case in which some individual's rights have been violated), 

but as Joel Feinberg tells us, "Excused...wrongdoing is not 

wrongdoing at all" since the actor is not accountable for 

the injury caused to the unfortunate victim." Thus, in 

such cases, it is almost as if the victim's injuries were 

caused by some natural occurrence, for example, a falling 

tree in a wind storm, a case we would not be inclined to 

describe as involving a rights violation. The most we can 

say of the excused actor is that his behavior was 

impermissible and would have been a case of "wronging" had 

the excusing condition not obtained. 

I want to suggest that the expressive roles played by 

the notions of justification and excuse provide significant 

reasons to distinguish sharply between the two sorts of 

defenses." Here I appeal to Joel Feinberg's seminal 

article, "The Expressive Function of Punishment," in which 

he argues that one distinctive feature of punishment is that 

it "expresses the judgment (as distinct from any emotion) of 

the community that what the criminal did was wrong."*® 

Joel Feinberg, Harm to Others. p. 109. 
I owe to Chris Griffin the general idea that the 

distinction between justification and excuse might be 
supported on these grounds. 

Feinberg, "The Expressive Function of Punishment," 
in his Doing- and Deservincr. p. 100. Feinberg's analysis is 
actually more complicated than the quotation provided might 
suggest. In fact, according to Feinberg, punishment 
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Similarly, I contend that the justification/excuse 

distinction provides a framework within which the community 

might express judgments regarding the defendant's actions. 

Admittedly, the distinction itself does not allow for more 

exacting discriminations than we might otherwise make 

regarding the defendant's level of blameworthiness for her 

actions/ whether a defendant's conduct is deemed justified 

as opposed to excused or excused as opposed to justified 

tells us nothing different about the level of 

blameworthiness that should be attributed to the defendant. 

In either case, the defendant is undeserving of blame: if 

justified, the defendant did nothing wrong for which she 

might be blamed; if excused, her lack of responsibility 

precludes our blaming her. Nevertheless, the acceptance of 

one defense as opposed to the other tells us a great deal 

about the reasons underlying the defendant's blamelessness 

and, consequently, very much about the community's view of 

the sort of behavior in which the defendant engaged. When 

the defendant's behavior is justified, the community 

expresses its judgment that this sort of behavior is 

appropriate and that it merits praise, or else that this 

expresses the community's condemnation of the criminal and 
his actions. Feinberg characterizes condemnation as "a kind 
of fusing of resentment [the various vengeful attitudes] and 
reprobation [the stern judgment of disapproval]." He 
proposes this characterization at p.101, 
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sort of behavior is at least acceptable according to the 

community's standards. On the other hand, when the 

defendant's conduct is merely excused, the community 

expresses its judgment that others should not engage in 

behavior of this kind and, more importantly, that those who 

do so voluntarily will be sanctioned accordingly. 

Greenawalt defends the basic distinction on related 

grounds: "because it reflects and reinforces moral 

judcfments, criminal law should illuminate the moral status 

of various courses of action, and the community should be 

concerned with the reason a particular person goes 

unpunished. Greenawalt valuably supplements the 

considerations raised above by drawing attention to the 

necessarily reciprocal relationship between legal judgments 

and community standards. If our standards are to inform our 

legal judgments (and, thus, if the latter are to express the 

former), it is necessary that our legal judgments provide 

the community with relevant feedback. We can be sure that 

legal judgments actually express our societal standards only 

if the reasoning behind the judgments is made sufficiently 

explicit for potential community criticism. It appears that 

Greenawalt is acutely aware of this fact. 

Greenawalt, "Distinguishing Justifications from 
Excuses," p.90 (emphasis added). 
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Lastly, we might add, the distinction allows the 

commxinity to express its standards to the defendant himself. 

For example, as Greenawalt puts it, "actors who are 

genuinely justified should have legal confirmation that they 

have acted appropriately. . . In summary then, the 

distinction between justification and excuse is important 

because we are concerned not only with whether a given 

defendant is blameworthy for her actions. In addition to 

our concerns about blameworthiness, we have reason to 

express societal judgments about particular forms of conduct 

and to provide those in the community as well as those most 

affected by the legal judgments, that is, the defendants 

themselves, with the reasons behind our legal judgments. 

The disparate categories of justification and excuse, in 

typical cases, clearly advance these objectives. 

III. Faultless Mistakes of Fact 

Before we can determine whether an action based upon a 

faultless mistake of fact is appropriately deemed justified 

or excused, we must have an idea of what it means to say of 

someone that he was faultlessly mistaken about some matter 

of fact. First, it is clear that the mistake of fact refers 

to some aspect of the defendant's belief state at the time 

Greenawalt, Conflicts of Law and Morality, p.287. 
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of the illegal conduct. Specifically, the defendant's 

belief (s) did not correspond to or reflect the facts as they 

actually were. The difficult part of the analysis lies in 

ascertaining what it means to say of a defendant that he was 

faultless in the acquisition and maintenance of the mistaken 

belief, that is, in coming to be and remaining in the 

erroneous belief state. I want to suggest that an account 

of doxastic fault (i.e., fault regarding belief acquisition 

and belief maintenance) will appeal most plausibly to some 

theory of epistemic justification. Very roughly, theories 

of epistemic justification provide conditions under which it 

is permissible to acquire and maintain particular beliefs. 

On such an account, we would consider a belief to be 

faultless to the extent that the belief is epistemically 

justified. In order to deteinnine which sort of theory of 

justification best serves our present pu2:poses, it is 

necessary that we look at the two basic types of theories of 

epistemic justification. 

Here, I ignore the possibility that there was some 
act X that the agent ought to have done or refrained from 
doing in the past, something that makes his ignorance 
"culpable." I put these complications to the side for two 
main reasons. First, with respect to such cases of 
ignorance, we can ask questions as to whether the agent in 
question knew (in the past) that he should do act x. If he 
did not, then this would return us to the very questions 
that my analysis ultimately seeks to address, viz., 
questions about the way in which moral mistakes come to bear 
on responsibility. (I discuss this kind of ignorance in 
Section III of Chapter 4.) Secondly, as Holly Smith has 
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Internalist theories of justification hold that whether 

or not a belief is justified is solely a function of the 

internal states of the epistemic agent, whereas externalist 

theories hold that other features, features external to the 

epistemic agent, are relevant to justification. Coherence 

theories of justification provide an example of the fonner 

type of epistemic theory.^® Roughly, according to coherence 

theories of justification, the justification for any belief 

depends solely upon the relationship of the belief in 

question to the other beliefs held by the epistemic agent. 

In contrast, process reliabilism is an externalist theory of 

justification.^® This theory of epistemic justification 

holds that a belief's justification depends upon the 

reliability of the cognitive process which produced the 

belief. Simply put, a cognitive process is reliable to the 

extent that there is a high indefinite probability that it 

pointed out in her article "Culpable Ignorance, " even if the 
agent's ignorance is culpable, we can still ask questions as 
to whether he is to blame for the "unwitting act" (the act 
which is the result of prior negligence, recklessness, etc.) 
in addition to being blamed for the "benighting act" (the 
initial negligent, reckless, etc., act). Now, I am inclined 
to think that we can blame such agents for the results of 
their ignorance, and this comes out in later chapters. 
However, at this point in the analysis, I ignore these 
issues in order to focus upon what are somewhat less 
controversially faultless mistakes of fact. 

Cf., Keith Lehrer, Theory of Knowledge. 
Ct., Alvin Goldman, "What is Justified Belief." 



28 

will produce true beliefSo, for instance, if 9 9 out of 

100 of one's perceptual beliefs are true, since there is a 

high indefinite probability--. 99--that a belief formed by 

this cognitive process will be true, one is justified in 

acquiring and maintaining one's perceptual beliefs. 

Internalist theories of justification better capture 

faultlessness in belief acquisition and belief maintenance. 

Although the details of internalist theories of epistemic 

justification differ, internalists agree that a person is 

justified in acquiring and maintaining a belief just in case 

she is doing the best she can with the beliefs she has.^^ 

What they disagree about is what exactly constitutes doing 

the best one can with the beliefs one has. Thus, on the 

This is Mylan Engel's account of process reliabilism 
from his "Personal and Doxastic Justification." Indefinite 
probabilities differ from definite probabilities in the 
following way. The former specify the probability that 
something of a given class (for example, the class of 
perceptual beliefs) will also be a member of another class 
(for example, the class of true beliefs). In contrast, as 
John Pollock puts it. Contemporary Theories of Knowledge, 
p.97 (emphasis mine), the latter specify "the probabilities 
that particular propositions are true or that a certain 
state of affairs obtains." 

The internalist theory of John Pollock proves to be 
an exception to my generalization. Pollock holds that other 
internal states besides belief states are relevant to 
epistemic justification. However, Pollock does respect the 
intuition that I contend is central to the internalist 
account; the person who is doing the best she can in belief 
acquisition and belief maintenance is justified. He writes, 
for example. Contemporary Theories of Knowledge, p.50, "If a 
person has no reason to be suspicious of his apparent 
memories, then he is doing the best he can if he simply 
accepts them. Consequently, he is justified." 
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internalist account, one cannot be unjustified in the 

acquisition and maintenance of a belief unless one is 

somehow epistemically at fault, and if one is epistemically 

at fault, it follows that one is epistemically unjustified. 

So, epistemic faultlessness is necessary and sufficient for 

internalist epistemic justification. 

On the other hand, externalist accounts of epistemic 

justification hold that the justification for any belief 

depends upon factors external to the agent herself and, 

thus, upon factors necessarily beyond her control. This 

feature of the externalist account allows for the following 

possibility: one can unjustified in one's belief even though 

one is doing the best one can with the beliefs one has. So, 

on the externalist account, the epistemic agent can be 

unjustified yet epistemically faultless. Two sorts of 

examples vividly bring out the sense in which this result is 

possible. The first sort of example appeals to very 

skeptical worries regarding the connection between our 

beliefs and the external world. The original, Cartesian 

form of the skeptical worry asks that we consider the 

possibility that our beliefs are caused not by the external 

world as we (think we) know it but instead by an all-

powerful evil spirit bent on deceiving us. In the 

contemporary analogue of Descartes' skeptical problem, the 

epistemic agent is no longer deceived by an evil demon; 
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rather, she is a brain in a vat of nutrient and receiving 

(deceptive) sensory input via a connection to a very 

sophisticated and powerful computer. The skeptical worries 

are relevant to the analysis of epistemic faultlessness in 

the following way. On the process reliabilist account, if 

it turns out that we are in fact deceived by a Cartesian 

evil demon or else that we are brains in a vat, in which 

case our cognitive processes, for example, perception, are 

very unreliable, then we are unjustified in holding the vast 

majority of our beliefMore importantly for the present 

analysis, since the ultimate reliability of our cognitive 

processes is something over which we have no control, we are 

unjustified through no fault of our own. 

Similar difficulties for an externalist account of 

epistemic faultlessness arise in the context of a second 

sort of example. Examples of this sort appeal to what 

William Alston refers to as "cultural isolation."^'' 

Consider Alston's particular example of cultural isolation: 

If I have grown up in an isolated community in which 
everyone unhesitatingly accepts the traditions of the tribe 
as authoritative, then if I have never encountered anything 
that seems to cast doubt on the traditions and have never 
thought to question them, I can hardly be blamed for talcing 

" Cf., Keith Lehrer and Stewart Cohen, "Justification, 
Truth and Coherence, " and Stewart Cohen, "Justification and 
Truth." 

William Alston, "Concepts of Epistemic 
Justification," p.67. 
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them as authoritative. There is nothing I could reasonably 
be expected to do that would alter that belief-forming 
tendency. And there is nothing I could be expected to do 
that would render me more exposed to counterevidence." 

However, insofar as the unthinking acceptance of tradition 

is not a reliable cognitive process, the tribesman turns out 

to be epistemically unjustified on the externalist theory of 

epistemic justification. So, once again we see that one can 

be epistemically unjustified yet epistemically faultless on 

the externalist account of epistemic justification. 

We should also recognize that one can be epistemically 

at fault yet epistemically justified on the externalist 

account of epistemic justification. As Laurence Bonjour 

points out. 

The intuitive difficulty with extemalism. . . is this: 
according to the externalist view, a person may be highly 
irrational and irresponsible in accepting a belief, when 
judged in light of his own subjective conception of the 
situation, and may still tuim out to be epistemically 
justified....His belief may in fact be reliable, even though 
he has no reason for thinking it is reliable--or even has 
good reason to think that it is not reliable. But such a 
person seems nonetheless to be thoroughly irresponsible from 
an epistemic standpoint in accepting such a belief....^® 

Bonjour applies the reliabilist theory of epistemic 

justification to a hypothetical example in order to support 

his point: an individual who is in fact reliably clairvoyant 

" Id., pp.67-68. 
Laurence Bonjour, The Structure of Empirical 

Knowledge. p.38. 



and acquires beliefs in this manner turns out to be 

epistemically justified on the externalist account of 

justification, regardless of whether he has no reasons to 

support his trust in his special powers and regardless of 

whether he in fact has reasons from his own point of view 

that speak against such trust.Clearly, however, it 

appears that such an epistemic agent is epistemically at 

fault for acquiring beliefs in this fashion and for 

maintaining them without reasons or in the face of 

(apparently) disconfirming reasons. Thus, on the 

externalist account of epistemic justification, one can be 

epistemically ̂  fault yet epistemically justified. 

These considerations support the following conclusion. 

Since on the externalist account of epistemic justification 

it is both the case that one can be epistemically faultless 

but epistemically unjustified and that one can be 

epistemically ̂  fault yet epistemically justified (though 

obviously not at the same time for the same belief), it 

appears that if we are to understand epistemic faultlessness 

in terms of epistemic justification, then epistemic 

faultlessness must be understood in terms of an internalist 

theory of epistemic justification.^® 

" rd., pp.38-45. 
As the editors of Criminal Justice Ethics have 

pointed out to me, it is possible that the individual 
suffering from an insane delusion will turn out to be 
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IV. Justified Belief e«id Justified Action 

Now that we have a very basic analysis of faultless mistakes 

of fact, an analysis under which they are best understood as 

(internally) justified, but mistaken, beliefs, we are in a 

position to discern the connection between the faultless 

mistake of fact and justified action. For purposes of 

clarity, let us refer to the sort of justification which 

renders a mistake of fact faultless as e-justification (for 

epistemic justification) and to the sort of justification 

regarding conduct as a-iustification (for action 

justification). It is important to note that these are very 

different sorts of justification, and, as I shall argue in 

epistemically faultless on my account since his beliefs are 
internally epistemically justified. This, I think, is the 
right result. In some cases at least, the criminally insane 
individual is doing the best he can with what he has and is 
thus faultless, though mistaken. However, even if internal 
epistemic justification is necessary and sufficient for 
epistemic faultlessness, it would not follow that my account 
cannot accommodate the distinction in the law between 
faultless mistake of fact and insanity. The editors are 
correct that it appears to be externalist considerations 
which distinguish the two. For example, we must ask if the 
agent's beliefs rested merely upon a localized error or if 
he was instead systemically mistaken about the world. Thus, 
it is important to note that while my account of 
faultlessness is an internalist one, the analysis of 
faultless mistake of fact appeals to both internalist and 
externalist considerations. 
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this section, the connection between the two is not as 

strong as one might at first assume.^® 

In both "The Perplexing Borders of Justification and 

Excuse" and "Distinguishing Justifications from Excuses," 

Kent Greenawalt provides, among other things, an analysis of 

the connection between e-justification and a-

justification.According to Greenawalt, the connection is 

as follows: an action based on a faultless mistake of fact 

that would be a-justified, if the belief were not only e-

justified but also true, should be regarded as a-justified, 

not as excused, by the law and morality.This contention 

is an important one within the overall structure of 

Greenawalt's articles. First of all, it serves as an 

important component within his argument for the superiority 

Michael Moore, Act and Crime; The Philosophy of 
Action and Its Implications for Criminal, p.183, also 
appeals to the distinction between the justification of 
beliefs and the justification of actions in his analysis of 
Greenawalt's account. Of the reasonable, but mistaken, 
agent, he writes: "[He] may idiomatically be said to have 
been ^justified' in doing what he did because he was 
epistemically justified in believing what he believed." 
Moore concludes, however, that "[His] action is not 
justified; it was wrongful." 

Greenawalt does not use the terminology that I have 
used here, but I see no reason why he should find it 
unacceptable. 

Greenawalt, "The Perplexing Borders of Justification 
and Excuse," p.1908, and Greenawalt, "Distinguishing 
Justifications from Excuses," p.102. In the latter, 
Greenawalt refers to actions based on a faultless mistake of 
fact as actions based upon "the actor's blameless perception 
of the facts." 
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of the "actor's appraisal approach" over the "objective 

approach" and the "actual facts approach" to legal 

justification.^^ The "actor's appraisal approach" to legal 

justification holds that an actor's faultless belief that 

(what would in fact be) justificatory circumstances obtain 

is necessary and sufficient for a-justification. In 

contrast, George Fletcher advocates the "objective approach" 

to legal justification, which holds that an action is a-

justified only if justificatory circumstances actually 

obtain.The "actual facts approach," as I understand it, 

is simply a strong version of the "objective approach" to 

legal justification. It holds that an action is justified 

if. and only if. justificatory circumstances actually 

obtain. Secondly, Greenawalt's contention serves as a 

premise in his argument against the claim that a-

justification and excuse can be distinguished by looking at 

the appropriateness of defense, intervention, and support on 

the part of other actors.^" In this section, I shall 

Greenawalt, "Distinguishing Justifications from 
Excuses, pp.101-103. 

George Fletcher, "The Right and the Reasonable," 
pp.949-82. For example, Fletcher writes, p.972, 
"Justification--harmony with the Right--is an objective 
phenomenon. Mere belief cannot generate a justification, 
however reasonable the belief might be." 

Greenawalt, "The Perplexing Borders of Justification 
and Excuse, pp.1918-27. Fletcher, Rethinking the Criminal 
Law, pp.760-62, 830, 859, for one, holds that justification 
and excuse can be distinguished in this fashion. 
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present arguments which, I think, undercut Greenawalt's 

claim that actions based upon faultless mistakes of fact are 

a-justified, and I shall go on to point out some of the 

implications of these arguments for Greenawalt's other 

central theses. 

Greenawalt's claim, explicitly stated, is as follows: 

"the actor's blameless perception of the facts ought to be 

sufficient to support a justification [of his action] . 

Greenawalt explains the reasoning behind this conclusion: 

[T] hat the law should treat [such a] defense as one of 
justification seems plain, at least if the law's crucial 
distinction is to be between warranted and wrongful action. 
In respect to [such behavior] , society would expect and hope 
that a similar actor with a similar set of available facts 
would make the same choice. And society's view of the 
morality of the manner in which he acted, its moral judgment 
about him, should not be affected by the unfortunate 
outcome. . . . [H] e has acted as the most competent practitioner 
in his field would have acted. 

Greenawalt applies this analysis to Young, whose case was 

described in Section I. According to Greenawalt, Young is 

to be "praised, not blamed, for what he did, and members of 

society would wish that others faced with similar situations 

requiring instant judgment would act as Young did. 

Greenawalt, "Distinguishing Justifications from 
Excuses," p.102. 

Greenawalt, "The Perplexing Borders of Justification 
and Excuse," p.1908. 

" Xd., p.1919. I might point out that it is not clear 
that we would "expect and hope that a similar actor with a 
similar set of available facts would make the same choice." 
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Importantly, Greenawalt's argument rests upon the acceptable 

contention that "justification in law should 

correlate... closely with moral appraisal."^® So, initially 

at least, Greenawalt's remarks appear intuitively plausible. 

If an actor reasons as best she can given the facts as she 

sees them, we might find that we are inclined to say that 

the behavior based upon her faultless mistake of fact is 

justified. However, I want to suggest that this conclusion 

fails to take seriously the distinction between the two 

notions of justification noted above, namely, e-

justification and a-justification. 

First, it is important to note that Greenawalt, despite 

his claim above that "the actor's blameless perception of 

the facts ought to be sufficient to support a justification 

[of his action]," is not advocating that e-justification 

simpliciter entails a-justification. Clearly, to do so 

would be a mistake: it would mean, among other things, that 

unjustified action necessarily involves some epistemic 

error! Rather, Greenawalt holds that if an action would be 

justified were the agent's belief true, then e-justification 

Actually, it would have been preferable had Young not chosen 
to interfere in the situation. As will later become 
evident, the conflicting intuitions about the case arise 
because "what Young did" is ambiguous. We do want people to 
try to help those in need, but we do not want individuals to 
interfere with lawful arrests. However, I leave these 
issues aside until a later stage in the paper. 

" Id., p.l916fn55. 
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is sufficient for a-justification. For simplicity's sake, 

let us assume for the remainder of this paper that the 

behavior of those whose actions are based upon faultless 

mistakes of fact would be a-justified if their beliefs were 

not only e-justified but true as well. 

Nevertheless, Greenawalt's analysis lends itself to 

criticism even when his claim that "the actor's blameless 

perception of the facts ought to be sufficient to support a 

justification [of his action]" is restricted to those cases 

in which the actor faultlessly believes that (what would in 

fact be) justificatory circumstances obtain. In short, the 

inference from e-justification to a-justification proves 

unacceptable for this class of cases as well. First, the 

inference ignores the fact that the morally relevant costs 

of accepting a belief are typically significantly lower than 

the morally relevant costs of acting upon that same belief. 

That is, although one may be justified in holding some 

belief that P, the morally relevant costs of acting on that 

P might be unacceptably high when that P is false and, thus, 

render the act unjustified. 

For instance, suppose that Fred is e-justified in 

believing that P: 

Charlene is cheating on Fred's friend Charlie. 
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Fred's epistemic justification, let us say, rests upon the 

fact that this belief coheres with the other beliefs in 

Fred's system of beliefs. We might assume that Fred holds 

himself to high epistemic standards and believes that he has 

good evidence for this conclusion, that he has examined 

competing explanations for the evidence, and that, all in 

all, he has been a flawless reasoner. It does not follow 

from these facts that Fred is a-justified in conveying his 

belief to Charlie. If Fred is mistaken, little harm can 

come from his belief so long as it remains simply his 

belief. However, the stakes are raised considerably if Fred 

conveys this information to others and, in particular, if he 

conveys it to Charlie. For, if Fred acts upon his belief 

and it turns out that he is in fact mistaken, he is likely 

to have caused considerable harm to Charlene and possibly to 

others as well. We might partially, or even totally, excuse 

Fred's action, given that his belief was e-justified. 

However, we are unlikely to say that Fred's action, in this 

situation, was an a-justified one, despite the fact that he 

was e-justified in his belief that P. So, if legal analysis 

is to correspond closely to moral analysis as Greenawalt 

suggests it should, there is reason to deny any strong, 

general connection between e-justification and a-

justification. Thus, on its most plausible interpretation, 

Greenawalt's contention that "the actor's blameless 
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perception of the facts ought to be sufficient to support a 

justification [of his action]" is false. 

In addition to these considerations, there is a strong 

conceptual argument in favor of regarding actions based upon 

a faultless mistake of fact as excused, not as justified. 

Let us say that Fred was not e-justified in believing that 

P. For instance, let us assume that it was unreasonable for 

him to believe that Charlene was having an affair given the 

other beliefs that he held and, so, that he was unjustified 

on our internalist account of epistemic justification. In 

addition, let us also assume that he sincerely held the 

belief and proceeded to share his belief with Charlie. In 

these circumstances, we would want to say that Fred's 

behavior was blameworthy, to some extent or other. Clearly, 

he is not to be blamed to the extent to which we would blame 

him were he deliberately to lie to Charlie in order that he 

Thus, we have a case in which (internal) epistemic 
justification and sincerity of belief come apart. 
Accordingly, we should not accept the following remarks of 
Chief Judge Wachtler in his opinion. People v. Goetz. 68 
N.Y.2d 111, 497 N.E.2d 50 (1986): "Interpreting the statute 
to require only that the defendant's belief was 'reasonable 
to him, ' as done by the plurality below, would hardly be 
different from requiring only a genuine belief; in either 
case, the defendant's own perceptions could completely 
exonerate him from any criminal liability." As my example 
shows, a person can have a sincere belief which is not even 
reasonable to him. Roughly, the fact that the belief is not 
reasonable to him entails that he is unjustified in holding 
the belief. Admittedly, however, the fact that a belief is 
(internally) unjustified may come to bear on our conclusions 
regarding the sincerity of the defendant's belief. 
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might have a chance to be with Charlene. Instead, we 

partially excuse his behavior because his intentions were 

good (let's suppose) and because he truly believed, although 

unjustifiably, that Charlene was having an affair. As 

Greenawalt puts it, "negligent ignorance is better 

characterized as a partial excuse. 

Greenawalt's proposal that we construe negligent 

ignorance as a partial excuse rests upon the acceptable 

premise that the person who harms another due to her 

negligent ignorance is less responsible for what she has 

done than is the deliberate actor who brings about a 

comparable harm. In addition to this premise, I want to 

suggest, we ought also to accept the following claim: for 

cases in which one harms another due to one's negligent 

ignorance, the less negligent one's ignorance, the less 

responsible one is for that harm (other things being equal, 

of course) since responsibility for the harm caused 

decreases with decreases in the extent to which the actor is 

at fault, and, in particular, with decreases in the extent 

to which the actor is epistemicallv at fault. Recall that 

on the account I have presented in Section III above, 

epistemic faultlessness is to be understood in terms of 

epistemic justification. So, if we accept my analysis of 

Greenawalt, "Distinguishing Justifications from 
Excuses," p.95. He makes this point at 103 as well. 
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epistemic faultlessness as well as the above stated 

connection between epistemic fault and responsibility, it 

follows that the more one is e-justified in one's belief, 

the less responsible one is for any harm caused by those 

actions based upon the belief in question (again, other 

things being equal). If we also accept Greenawalt's claim 

that the responsibility-reducing factor negligent ignorance 

ought to be understood as a partial excuse, and I think that 

we should, then we ought also to accept the following claim: 

for cases in which one's actions are based upon some mistake 

of fact, the more one is e-justified in one's belief, the 

greater the extent to which one's wrongful actions based 

upon that belief are excused. 

Although epistemic justification is typically construed 

as an all-or-nothing state, that is, either one is or one is 

not epistemically justified, I want to propose that since we 

are using the notion to understand epistemic fault (and 

since clearly one can be more or less at fault for what one 

believes) , it makes sense to speak of an agent being more or 

less epistemically justified in his belief. Now, in the 

situation at hand, viz., that P is false and Fred is not e-

justified in believing that P, if we imagine cases in which 

Fred's belief that P is increasingly e-justified, we would 

want to say that the action based upon the belief, viz., 

telling Charlie that Charlene has been unfaithful, is 
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increasingly excused at each point along the continuum of 

epistemic justification. Thus, for example, at the point at 

which Fred's only fault was that he overlooked one piece of 

disconfinning evidence to which he had epistemic access 

(that is, he overlooked some other belief within his belief 

system that made it unreasonable for him to believe that P) , 

his behavior is excused to a greater extent than it is at 

the lower point on the continuum of epistemic justification 

at which he failed altogether to subject his incoming belief 

to potentially disconfirming beliefs. As we move along the 

continuum of epistemic justification for Fred's belief, we 

get to a point at which Fred's belief is almost totally e-

justified. Correspondingly, at this point, Fred's action is 

almost totally excused (given, of course, our assumption 

that his intentions are good) . What do we say, then, about 

Fred's action at the point at which his belief is totally e-

justified? It makes more sense, I think, to say not that 

his action, namely, telling Charlie of Charlene's (alleged) 

unfaithfulness, is a-justified, but, rather, that the action 

is totally excused. 

Greenawalt's analysis surprisingly precludes this 

possibility, the possibility that one's action can be 

Here, I say "more sense" and not "the most sense" 
because I have my doubts about whether Fred's conduct is 
totally excused, as opposed to partially excused, in this 
case. 
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totally excused due to a mistake of fact. Although there is 

nothing logically contradictory about Greenawalt's 

conclusion, it makes for a conceptually awkward result. He 

appears to accept, in all cases but one, viz., the case in 

which one's belief is totally e-justified, that if one's 

belief is false, the more one is e-justified in holding the 

belief the greater the degree to which one's actions based 

upon that belief are excused. However, Greenawalt refuses 

to accept the natural conclusion to which this analysis 

points: If one has a false belief and one's belief is 

totally e-justified, then one's actions based upon this 

belief are totally excused (assuming of course that one's 

actions would have been justified had one not been mistaken 

in one's belief). In short, then, for purposes of 

conceptual clarity, it is better to regard actions based 

upon (totally) faultless mistakes of fact as excused, not as 

justified. 

Rejecting Greenawalt's claim that an action based on a 

faultless mistake of fact should be regarded as justified, 

not as excused, by law and morality has important 

implications for other parts of his argument. First of all, 

it is no longer obvious that the "actor's appraisal 

approach" to justification is superior to the "objective 

approach" and the "actual facts approach" to justification. 

Secondly, if my arguments are correct, they significantly 
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weaken Greenawalt's argument against the claim that 

justification and excuse can be distinguished by looking at 

the appropriateness of defense, inteirvention, and support. 

Greenawalt uses People v. Young in his attempt to show that 

it is not true "that a justified act may be supported but 

not stopped, whereas an excused act may be stopped, by its 

victim or an intervener, but not supported. On the 

analysis presented here. Young's behavior was excused given 

that his beliefs about the situation were e-justified. 

Since Young's behavior was excused but not justified, the 

detectives were right to fend off his intervention. Hence, 

it turns out that Young actually supports distinguishing 

justification from excuse by looking at the appropriateness 

of defense, intervention, and support--the line of argument 

that Greenawalt calls into question. 

In summary, then, it appears as though the distinction 

between justification and excuse is blurred needlessly by 

Greenawalt's claim that a faultless mistake of fact is 

sufficient to justify one's behavior. I have argued that 

his contention should be rejected because (1) it ignores the 

fact that the morally relevant costs of acting upon a 

mistaken belief typically exceed the morally relevant costs 

of holding a mistaken belief and (2) it leads to a 

Greenawalt, "The Perplexing Borders of Justification 
and Excuse," p.1918. 
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conceptually awkward result. Having established a strong 

case for the untenability of Greenawalt's analysis, we are 

now in a position to see both that there is reason to think 

that there is some objective element which is necessary for 

a-justification and that it is possible that justification 

and excuse can be distinguished based upon the rights of 

others to intervene with defense or support. However, in 

addition to the considerations presented above in response 

to Greenawalt's analysis, I contend that there is an even 

more forceful argument for holding that actions based upon 

faultless mistakes of fact are excused, not justified. It 

is to that argument that I now turn. 

V. The Argument From Voluntariness 

The argument I shall advance rests upon the following 

principle: a person is not responsible for an action to the 

extent that the action is not voluntary."*^ Certainly, to 

avoid obvious objections, the principle must assess the 

One important feature of the principle is the 
following. It construes neither responsibility nor 
voluntariness as absolute notions. Thus, individuals can be 
more or less responsible for their actions and their actions 
can be more or less voluntary. On this account, to show 
that, due to concerns about voluntariness, an individual is 
not responsible enough to be held criminally liable for what 
he has allegedly done, it will not be necessary to show that 
his actions were involuntary. Rather, it will be sufficient 
to show that his actions were significantly nonvoluntary. 
My analysis relies upon Feinberg's helpful discussion. Harm 
to Self, pp.104-127. 
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voluntariness of some pieces of conduct in light of past 

actions. It must distinguish, that is, between cases in 

which agents engage in prohibited conduct through no fault 

of their own from those in which they voluntarily put 

themselves in situations in which they will "involuntarily" 

behave in an impermissible manner. However, for the 

purposes of this chapter, we need not concern ourselves with 

this complication. It is not necessary that we delve into 

the intricacies of hard cases since the individual actors 

with whom we are concerned are, by hypothesis, blameless. 

The important question for the present analysis, then, is 

whether the behavior of our faultless reasoner should be 

construed as voluntary or as significantly nonvoluntary. 

Let us return to Young's case, which is described above 

in Section I. Young, let us assume, was e-justified in 

believing that unless he came to the aid of the attacked 

youth, the pair of muggers would use xinlawful force to cause 

physical harm to their victim. Recall that the attackers 

were not muggers at all but were instead undercover 

detectives making a lawful arrest. I contend that there is 

a sense in which Young's actions were not voluntary. To see 

that this is the case, it is necessary that we look at the 

connection between mistakes of fact and agent voluntariness. 
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In Harm to Self. Feinberg provides an acute analysis of 

the connection between mistakes of fact and agent 

voluntariness. He contends, following Aristotle, that 

mistaken belief or ignorance "tends to diminish or defeat 

voluntariness...."'''' Thus, to the extent that Young's 

actions rested upon a (relevant) mistake of fact, we might 

conclude that his actions were not volxintary. Our reasoning 

would proceed as follows. Young might have chosen 

voluntarily to attack the assailants qua muggershowever, 

he did not choose voluntarily to attack the assailants qua 

undercover detectives. Young might appropriately say of the 

latter, "That's not what I meant to do at all!" Feinberg 

would call these descriptions of Young's actions "a thin 

act-description" and a "thick act-description," 

respectively. As Feinberg explains the matter, "acts 

corresponding to the thinner descriptions tend to be 

voluntary, whereas those corresponding to thicker 

descriptions, incorporating consequences into the action 

itself that were not expected by the actor because of his 

mistaken factual belief, are a good deal less than 

voluntary.""® Thus, when we consider the thicker 

description of Young's actions, we see that there is in fact 

a clear sense in which his behavior was nonvoluntary. To 

Id. , p. 152. 
" Id., p.129. 
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use J. L. Austin's phrase, "it isn't fair to say he simply 

did A--he was really doing something different and A was 

only incidental, or he was looking at the whole thing quite 

differently. 

What description is relevant to the case at hand? We 

need to determine the appropriate description since the law 

cannot view Young's actions as both voluntary and 

nonvoluntary. Given the circumstances of the case, I 

contend that the thicker description is the relevant one. 

Young was prosecuted for assaulting the men qua detectives, 

not cfua muggers. His actions were wrong. the prosecution 

might argue, because he violated the rights of the 

detectives making a lawful arrest. But if this is the 

correct description of what Young did, viz.. Young attacked 

the men qua detectives. Young's behavior cannot be construed 

as voluntary. (Although we continue to use the locution 

"Young's behavior," we should recognize that since the 

behavior in question, under the thicker description, must be 

regarded as significantly nonvoluntary, it follows that it 

was not, strictly speaking. Young's behavior after all.) 

Given that Young's behavior was significantly nonvoluntary, 

it cannot be the case that he was responsible for what he 

did. Consequently, Young's actions, which were based upon a 

Austin, "A Plea for Excuses," p.176 (emphasis 
added). 
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faultless mistake of fact, are appropriately deemed excused, 

not justified. It is not the case that Young is blameless 

because he did the right thing; instead, although what Young 

was accused of doing was impermissible and, thus, he cannot 

even be deemed weakly justified, he is blameless because he 

was not responsible for his behavior. 

VI. Perplexing Implications 

The conclusion of Section V, although I think it is correct, 

raise an important difficulty. Imagine that, contrary to 

what actually happened. Young was correct about the men who 

attacked the youth. So, in this counterfactual world, all 

of the facts are the same, except that the two assailants 

were in fact muggers. If Young is prosecuted for assault, 

he can advance an affirmative defense, viz., defense of 

another. In all likelihood, he would not even be prosecuted 

because his behavior was so clearly appropriate and, thus, 

justified. The issue of concern, then, is the following. 

In our counterfactual world. Young's behavior is to be 

construed as voluntary as well as morally and legally 

appropriate. In fact, counterfactual Young's behavior 

merits praise. On the other hand, it appears that the 

analysis I have presented commits us to holding that Young's 

behavior in the actual state of affairs (for which he was 

not responsible) cannot be said to be praiseworthy at all. 
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for that would be like praising the behavior of a man whose 

hiccup distracted a gunman who was consequently disarroed. 

However, Young displayed the same intentions, desires, and, 

at one level, the same actions in each case. Is this 

initial conclusion--that whether or not a person deserves 

praise depends upon factors external to his control--an 

acceptable one? 

The situation at hand presents a problem for the moral 

philosopher because it looks to be the case that certain 

aspects of Young's moral status depend purely upon luck. It 

just so happens that in the actual state of affairs Young 

was particularly unlucky: his justified beliefs did not 

correspond to the facts as they were. In the counterfactual 

state of affairs, Young was lucky (in the sense that he was 

not unlucky in the manner that actual Young was unlucky) 

enough to have it turn out that his justified beliefs about 

the relevant features of the case were accurate. On the 

face of it at least, it appears that nothing for which Young 

was responsible in one case as opposed to the other can make 

for a distinction upon which we can justify the disparate 

evaluations to which my analysis seems to point, viz., that 

in the actual state of affairs, his behavior was 

nonvoluntary and excused and, thus, not the sort of thing 

that merits praise; in the counterfactual state of affairs, 

his actions were voluntary and strongly justified and, thus. 
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praiseworthy. In short, the analysis seems committed to the 

claim that factors beyond one's control can be determinate 

in moral evaluation. 

The difficult issues to which my analysis has led are 

very similar to the type of concerns addressed in Thomas 

Nagel's article, "Moral Luck.""''' Nagel puts forth several 

ways in which "the natural objects of moral assessment are 

disturbingly subject to luck.""*® Most important for our 

purposes is his discussion of "luck in the way one's actions 

and projects turn out."''® Although the luck upon which the 

above analysis' assessment of Young's actions depends does 

not correspond exactly to any of Nagel's sub-categories of 

unlucky results, it corresponds most closely to the type of 

luck involved in what he calls "cases of decision under 

uncertainty."®" Like Young, people are often forced to make 

decisions under conditions of uncertainty, and the results 

of acting upon their decisions are highly subject to luck. 

Nagel argues that for cases of this sort " [o] ne kind of 

assessment of the choice is possible in advance, but another 

kind must await the outcome, because the outcome deteirmines 

what has been done."®^ Nagel's conclusions are relevant to 

Thomas Nagel, "Moral Luck." 
Id., p.28. 
Id. 
Id. , p.29. 

" Id., p.30. 
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the issue at hand in the following manner. If we accept 

Nagel's conclusion that factors beyond one's control are 

relevant to moral assessment, then we should be prepared to 

accept that in Young's case factors of this sort are 

determinate. For the only difference between the actual and 

counterfactual conditions surrounding Young- is, roughly 

speaking, the way things happened, as a matter of luck, to 

turn out. 

Nagel's analysis rests upon an appeal to our moral 

experience.®^ He correctly points out that we blame 

ourselves and others more for being negligent when things 

unluckily turn out badly than we do when there are luckily 

no bad results of our negligent behavior. Accordingly, as 

Nagel suggests, there is a conflict between our luck-

influenced practices and the conclusions we arrive at from 

rational reflection about responsibility; for, in our more 

reflective moments we readily deny that a person can be to 

blame for that which is not under his control. What 

conclusions might we draw from our recognition of the 

conflict? Nagel infers that "one is morally at the mercy of 

fate, and it may seem irrational upon reflection, but our 

ordinary moral attitudes would be unrecognizable without 

We could just as well describe Young's bad luck in 
terras of what Nagel calls "circumstantial luck." 

Nagel, "Moral Luck," p.28-31. 
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it."" Thus, according to Nagel, we must concede that the 

notion of luck is central to genuine moral assessment. 

One way to challenge Nagel's conclusions would be to 

provide an alternative analysis of our everyday blaming 

behavior. One such analysis holds that the connection 

between luck and morality in our everyday blaming practices 

has less to do with the nature of morality than it does with 

the cognitive limitations of human beings. On this 

analysis, we blame the negligent person for whom things turn 

out badly to a greater extent than we blame the negligent 

vet lucky individual because we can (almost) never be 

certain of the latter that he was actually negligent or, 

better yet, that he was sufficiently negligent to justify 

our blaming him to the extent that we blame the individual 

for whom we have evidence of the fact that he was negligent. 

Bad consequences of actions thus serve as prima facie signs 

of our own negligent behavior and the negligent behavior of 

others. Accordingly, so this challenge goes, our everyday 

blaming practices are driven to a significant extent by 

epistemic considerations in addition to metaphysical ones. 

In cases in which we are negligent but lucky (we leave the 

bath water running with the baby in it, and the baby is 

unharmed) , if we only realized how close we came to 

" Id., p.34. 
This example is from Nagel, id., pp. 3 0-31. 
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tragedy, we would blame ourselves as we would if things had 

turned out unluckily. Since our blaming practices are 

significantly influenced by epistemic considerations, we are 

often able to avoid the blame we actually deserve in 

situations in which we were negligent but things turned out 

luckily for the better.^® 

We must admit, I think, that our moral assessments are 

often limited by epistemic considerations. However, 

considerations of this sort cannot fully explain the problem 

of moral luck. For Nagel's point is that we make disparate 

attributions of responsibility in light of disparate 

outcomes, even if we know that two individuals were, for 

example, equally reckless. Therefore, it does not do 

justice to Nagel's argument to assume that we lack such 

information. What, then, should we make of Nagel's 

argument? I want to suggest that there is one sense in 

which we must recognize its force. This sense comes out 

when we consider the nature of our attributions of moral 

responsibility. First, our attributions of moral 

responsibility are indexed, to some extent at least, to what 

agents actually do. Secondly, what agents actually do--and. 

I offered this challenge in the original version of 
this paper, Terry L. Price, "Faultless Mistake of Fact: 
Justification or Excuse?" p.23. See also, Norvin Richards, 
"Luck and Desert," and Brian Rosebury, "Moral Responsibility 
and 'Moral Luck'." 
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moreover, what they have the opportunity to do--is often, to 

some extent at least. beyond their control. It follows, 

then, that whether an agent is subject to an attribution of 

responsibility often depends, to some extent at least. upon 

factors beyond his control, and, he can thus--as a matter of 

some kind of luck--be subject to an attribution of 

blameworthiness or praiseworthiness . 

If we make this concession, is there any way to account 

for the intuition that Young was praiseworthy in both the 

actual and the counterfactual world? I want now to argue 

that there is just such an account and, furthermore, that 

this account shows that the intuition is correct. The 

difficult part, of course, is in explaining why, or better 

yet, in virtue of what characteristic, actual Young is 

deserving of praise. On the one hand, it seems as though 

the analysis must provide an explanation without appealing 

to what actual Young did. unless--that is--we are to abandon 

the argument of Section V from which we concluded that 

actual Young's behavior was nonvoluntary and, thus, not a 

proper object of praise. But, on the other hand, given that 

our attributions of moral responsibility are indexed, to 

some extent at least, to what agents actually do, it is 

difficult to see how we might make an attribution of 

This means, I think, that there is an irreducibly 
objective element to moral responsibility. See Chapter 4. 



responsibility to actual Young if we cannot appeal to 

anything that he did. 

I think that we can avoid what seem to be the 

perplexing implications of the analysis of Section V. My 

argument tu3ms on the claim that it is a mistake to assume 

that an attribution of praiseworthiness to actual Young can 

make no appeal to what he did. The argument of Section V 

assumes only that actual Young's behavior was nonvoluntary 

under a certain description, not that his behavior was 

nonvoluntary under all descriptions. Specifically, it 

assumes that actual Young's behavior was nonvoluntary when 

understood in terms of an attack on the men qua undercover 

detectives. But there are certainly alternative 

descriptions under which we might understand actual Young's 

behavior, and under some of these descriptions what he did 

was voluntary enough for an attribution of responsibility. 

For instance, one description under which his behavior was 

sufficiently voluntary is the following: 

For the sake of another individual. Young engaged in 
certain actions that put his own life at risk. 

Since his behavior under this description meets a 

requirement of voluntariness, we can say that it is for his 

behavior under this description (or for his behavior under 

some similar description) that Young is praiseworthy. 
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This is a welcome result, I think, for two reasons. 

First of all, we can account for our intuitions about 

Young's praiseworthiness without trying to eliminate luck 

from moral analysis. As I argued above, we cannot eliminate 

the effects of luck on our attributions of moral 

responsibility to agents with similar intentions. Moreover, 

even if we could eliminate the effects of luck on our 

attributions of responsibility to such agents (e.g., to 

actual and counterfactual Young) , it is hard to see how we 

might eliminate the effects of luck on our attributions of 

responsibility to agents who were not even in a position to 

form the appropriate intentions. This is because various 

kinds of luck, e.g., circumstantial luck, pervade this 

internal arena as well.®® Secondly, and more importantly 

for the present analysis, we are no longer left with the 

perplexing implications of the argument of Section V. We 

are now in a position to say that Young has an excuse for 

his conduct but that he is nevertheless praiseworthy for 

something that he actually did. 

As Feinberg suggests, "Problematic Responsibility in 
Law and Morals," in his Doing and Deserving-, p. 37, "it is a 
mistake to think that by restricting responsibility to an 
inner jurisdiction we can thereby make precise its vagueness 
and eliminate its contingencies." Therefore, a simple 
appeal to intentions will not solve the present problem 
since intention formation itself is, in many circumstances, 
highly subject to matters beyond the actor's control. Here, 
we might similarly appeal to Nagel's notion of "constitutive 
luck" (luck with respect to the kind of person one is) . 
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CHAPTER 2 

Faultless Mistakes of Fact 
and Siibjective Culpability 

I. Introduction 

Both morality and the law allow an agent, in certain 

circumstances, to appeal to a faultless mistake of fact in 

order to ground an excuse for what would otherwise be deemed 

blameworthy or criminal conduct. If A faultlessly, though 

mistakenly, believes that the copy of Kant's Groundwork that 

he takes from B's desk is his own, then we say that A is not 

to blame for taking B's book because A was faultlessly 

mistaken in thinking that the book belonged to him, not to 

B. But a faultless mistake of fact does not always serve to 

excuse an agent's conduct. To be excusing, that is, the 

faultless mistake of fact cannot be of just any sort. If C 

takes from D's desk a copy of the Groundwork. he cannot 

appeal to the fact that he was faultlessly mistaken in 

believing that he was quite alone in the room when he did it 

and, so, that he would not get caught. Clearly, then, only 

some faultless mistakes of fact ground an excuse for an 

agent's conduct. The difficulty is in distinguishing those 

that do from those that do not. 

With respect to moral matters, the standard way of 

differentiating an excusing from a non-excusing faultless 
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mistake of fact looks to the way in which the mistake comes 

to bear on an agent's subjective culpability. Subjective 

culpability is to be understood in terms of the agent's 

state of mind, specifically, in terms of whether the agent's 

state of mind is subject to criticism on moral grounds. 

Roughly, on this line of analysis, a faultless mistake of 

fact excuses an agent's conduct if, and only if, the mistake 

supports the claim that the agent was not in "a guilty state 

of mind" after all. For example, in first case above, when 

A is faultlessly mistaken about ownership of the book, he 

has an excuse for his conduct because his mistake leads us 

to believe that he lacked subjective culpability. His 

appeal to this mistake of fact displaces, supplants, or 

defeats the charge that his state of mind is subject to 

criticism on moral grounds. In contrast, C's conduct is not 

excused because he was only faultlessly mistaken about D's 

presence in the room and, thus, what he did can be 

attributed to his guilty state of mind, not to his mistake. 

It is true, of course, that C's mistake is part of any 

complete explanation of what he did. For C would not have 

taken D's book had he known that D was in the room to 

witness the theft. But, as one representative of the 

standard view puts it, although this sort of mistake 

explains why the act of defiance occurred, "it does not 
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explain away the defiance--and ignorance only excuses when 

it explains away the defiance. 

This way of differentiating an excusing faultless 

mistake of fact from a non-excusing faultless mistake of 

fact has its parallel in the criminal law. As noted in 

Chapter 1, Lafave and Scott propose that although "[n]o area 

of the siibstantive criminal law has traditionally been 

surrounded by more confusion than that of ignorance or 

mistake..., the basic mile is extremely simple: ignorance or 

mistake...is a defense when it negatives the existence of a 

mental state essential to the crime charged.For, 

according to the maxim actus non facit reum, nisi mens sit 

rea. there can be no crime in the absence of a vicious will. 

And, in some circumstances at least, it is plain that a 

faultless mistake of fact effectively precludes satisfaction 

of the mens rea requirement. Consider, for instance, the 

Model Penal Code definition of 'theft of movable property by 

unlawful taking or disposition': "A person is guilty of 

theft if he unlawfully takes, or exercises unlawful control 

over, movable property of another with the purpose to 

^ Jean Hampton, "Mens Rea," p.23. Hampton's view 
differs in important respects from the views I take up in 
this Chapter, but it is similar in that she thinks that a 
mistake of fact must undermine mens rea, which is to be 
understood in terms of a mental act of defiance. 

^ Wayne R. Lafave and Austin W. Scott, Substantive 
Criminal Law, p.575. 
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deprive him thereof."^ On this definition, an agent who 

mistakenly believes that he is the owner of a piece of 

movable property cannot be guilty of theft. Since he cannot 

aurposelv deprive the owner of his property, he cannot form 

the requisite intention. And this means that he fails to 

meet the requirement of mens rea. The claim of Lafave and 

Scott, then, is that with respect to the criminal law all 

excusing faultless mistakes fact can be said to play this 

sort of role. A faultless mistake of fact serves to excuse 

an agent's conduct if an appeal to the mistake displaces an 

attribution of viciousness to the agent's will, and it fails 

to excuse otherwise. 

I shall refer this standard way of understanding the 

excusing force of a faultless mistake (in both morality and 

law) as the traditional analysis. Central to this analysis 

is the notion of subjective culpability. On the traditional 

analysis, a faultless mistake serves as an excuse for an 

agent's conduct if, and only if, the agent's mistake serves 

to supplant his subjective culpability. An examination of 

this analysis, then, must begin with the question of what it 

means to say that an agent is "in a guilty state of mind" or 

has "a vicious will." One way to put this question is to 

^ Model Penal Code, 223.2 (1) (emphasis mine), 
reprinted in Sanford H. Kadish and Stephen J. Schulhofer, 
Criminal Law and Its Processes, p.1238. 
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ask: what kind of subjective culpability is relevant to 

blameworthiness for actions? In this chapter, I shall 

consider three promising candidates for an interpretation of 

sxibjective culpability, and I shall argue that the 

traditional analysis fails on each inteirpretation. My claim 

is that the traditional analysis ignores important concerns 

about the voluntariness of actions. In particular, it 

ignores the fact that conduct grounded in a faultless 

mistake can be significantly nonvoluntary regardless of 

whether the agent in question is characterized by subjective 

culpability. It is my aim to show that the absence of 

subjective culpability is not necessary for an excuse 

grounded in a faultless mistake of fact. 

The structure of this chapter is as follows. Sections 

II and III consider competing interpretations of subjective 

culpability. Section II offers an analysis of what I call 

dispositional culpability, and Section III looks at what I 

call motivational culpability, which comes in two forms--

broad and narrow. As we shall see, narrow motivational 

culpability proves significantly more attractive than its 

competitor notions as the account of subjective culpability 

at work in the traditional analysis. In Section IV, I shall 

suggest that consideration of the way in which forced 

conduct is excused directs our attention to factors in 

addition to subjective culpability, factors that often come 
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to bear on our attributions of moral blameworthiness for 

actions. Specifically, I shall argue that force undermines 

our attributions of moral blameworthiness because it 

precludes establishing voluntariness with respect to the 

particular actions that forced agents stand accused of 

committing. In Sections V and VI, I shall further develop 

this line of analysis in the context of cases of mistakes of 

fact. My objective in these final two sections shall be to 

show that mistaken agents can be excused for their conduct 

in spite of the fact they are clearly characterized by 

subjective culpability. This is because faultless mistakes 

of fact undermine agent voluntariness.'' 

II. Dispositional Culpability 

One way to understand the notion of subjective culpability 

at the heart of the traditional analysis would be to draw 

upon the idea of an immoral character or a bad disposition.^ 

* Here, I disagree with Holly Smith's claims about the 
connection between subjective culpability and voluntariness. 
She proposes, "Culpable Ignorance," p.556fn9, that ignorance 
undermines voluntariness and, so, "works as an excuse by 
blocking the inference from a wrong act to reprehensible 
motives." 

® The general focus of this strategy, I think, is 
Humean. Hume writes, A Treatise on Human Nature, p.575: "If 
any action be either virtuous or vicious, 'tis only as a 
sign of some quality or character. It must depend upon 
durable principles of the mind, which extend over the whole 
conduct, and enter into the personal character. Actions 
themselves, not proceeding from any constant principle, have 
no influence on love or hatred, pride or humility; and 
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Sometimes when we refer to an agent's siabjactive culpability 

we want to say something about his overall character or his 

general disposition to action. For instance, we judge that 

some agents are typically unthinking or inconsiderate; 

others are characterized by a streak of cruelty; and yet 

others, we might be tempted to say, are just downright evil. 

Judgments of this sort make subjective culpability a matter 

of evaluation indexed to individuals over a substantial 

period of time. The temporal requirement is necessary since 

a single act of cruelty is hardly sufficient, in and of 

itself, to justify the claim that an individual is, for 

example, cruel by character or disposed to cruel actions. 

For, without the temporal requirement, such a method of 

assessment would surely be insufficiently discriminating. 

It would allow a single action to befoul an agent's entire 

character or disposition and, in so doing, fail to 

distinguish him from the agent who acts cruelly as a matter 

of course. 

Judgments of character or disposition are justified, 

then, only when the individual features they condemn are, as 

Joel Feinberg puts it, "sufficiently durable, visible, and 

potent to tell us something interesting about [their] 

consequently are never consider'd in morality." 
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possessor."® Of course, this doesn't mean that these 

features must be visible and potent, in addition to their 

being durable, in order for it to be true that the agent in 

question has an immoral character or bad disposition. An 

agent may simply have lacked sufficient opportunities to 

exhibit these features--as a matter of what Thomas Nagel 

calls circumstantial luck."' So, an agent's character need 

be no less immoral and his disposition no less bad for its 

invisibility or impotency, as long as the condemnable 

features that differentiate his character or disposition are 

sufficiently durable. It is just that feature visibility 

and potency may well be necessary, for epistemic reasons, to 

the justification of our assessments of character and 

disposition.® 

Although the dispositional account of subjective 

culpability certainly has a place in our common moral 

practices and, perhaps, even in our practices of blaming, it 

does not lend itself to an articulation of the notion of 

subjective culpability at the heart of the traditional 

analysis. The argument for this conclusion turns on the 

fact that the presence of an immoral character or bad 

® Joel Feinberg, "Sua Culpa," in his Doing and 
Deserving, p.189. 

'' Thomas Nagel, "Moral Luck. " 
® Feinberg makes this clear in his "Instigating the 

Unpredisposed: Bad Luck in Law and Life." 
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disposition hardly implies that an agent so characterized 

must always engage in morally condemnable action or that he 

never engages in morally commendable action. And, if an 

individual with an immoral character or a bad disposition 

can engage in morally non-condemnable action or even morally 

commendable action, then he might well be in a position to 

appeal to a faultless mistake of fact to excuse his conduct-

-in some circumstances at least. 

Consider, for example, Thorton the thug. Thorton has 

quite an immoral character and is disposed to the worst 

sorts of action. In his "business" dealings, he frequently 

resorts to intimidation, violence, and even murder when 

these methods are necessary or simply convenient to his own 

purposes. Now, if Thorton's Valentine's day gift of 

chocolate candies for his mother sends her into a diabetic 

coma, we must certainly allow that a faultless mistake of 

fact might well ground an excuse for his conduct. On the 

assumption that Thorton was faultlessly mistaken as to his 

mother's condition and was simply out to make her happy, we 

would be hard pressed indeed to deny him exculpation on the 

grounds of his mistake. After all, he had the best of 

intentions and did only what any other loving son might have 

done. But, if I am right about this, Thorton has an excuse 

based on his faultless mistake of fact even though his 

dispositional culpability remains intact. 
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One might suggest that the weakness of this first 

effort at understanding the traditional analysis leads not 

to the rejection of the place of dispositional culpability 

within the traditional analysis but, rather, to the 

refinement the notion of dispositional culpability. Perhaps 

an appeal to an agent's immoral character or bad disposition 

would better serve the traditional analysis, so goes this 

suggestion, if we index our judgments of dispositional 

culpability to the particular context in which an agent is 

accused of blameworthy conduct. The idea, then, is to 

utilize the insight that an individual's character or 

disposition might differ from context to context, that his 

immorality might be "compartmentalized." So, for example, 

we might ask whether the condemnable features of Thorton's 

character or disposition come to bear in the context of his 

dealings with his mother. We can make sense of this 

question because it doesn't follow straight off that Thorton 

cannot be a good son to his mother, even if he is a bad 

business partner and business competitor. In fact, in 

virtue of the way I have set up the example, Thorton's 

behavior should lead us to think that a good son is just 

what he is. By assumption, his immoral character and bad 

disposition are restricted to his dealings with others. 

Thus, there is a sense in which Thorton avoids an 
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attribution of dispositional culpability in the context at 

hand. 

If we can compartmentalize Thorton's dispositional 

culpability in just this fashion, then the traditional 

analysis ultimately generates the intuitively compelling 

assessment of the case: Thorton's faultless mistake of fact 

grounds an excuse for his conduct. For, on the traditional 

analysis, Thorton is excused on the basis of his faultless 

mistake if, and only if, his mistake serves to supplant his 

subjective culpability. Since Thorton's faultless mistake 

of fact supports the claim that he is not dispositionally 

culpable in the context of his dealings with his mother, the 

traditional analysis accords him an excuse for his conduct. 

So, by appeal to a notion of siibjective culpability 

understood in terms of an agent's character or disposition 

to action in a particular context, the traditional analysis 

correctly confirms the exculpatory force of Thorton's 

faultless mistake of fact. 

To its favor, this line of argument makes a move in the 

right direction. As we shall see, the plausibility of the 

traditional analysis increases as we index our understanding 

of subjective culpability to the actual conduct for which 

agents stand accused. To its disfavor, however, it is 

subject to a ready counterexample. Contrary to our previous 

assumptions, let us now suppose that Thorton's immoral 
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character and bad disposition are significantly less 

partitioned within his everyday life. Specifically, let us 

assume that he's not only a thug when it comes to his 

business associates; he's similarly thuggish when it comes 

to the treatment of own mother. Now, the question we must 

now address is the following. If Thorton decides to do 

something nice for his mother for a change and, as a 

consequence, he sends her the box of chocolates that pushes 

her into a diabetic coma, is it really no longer true that 

Thorton can appeal to a faultless mistake of fact to ground 

an excuse for his conduct? If we understand subjective 

culpability in terms of an agent's character or disposition 

as indexed to the particular context in which the conduct 

occurs, it appears that the traditional analysis must hold 

that such an appeal is no longer available to Thorton. For, 

as Thorton was just described, his immoral character and 

general disposition to bad action extends to the treatment 

of his very own mother, and his faultless mistake of fact 

does nothing to undermine this sense in which he is 

subjectively culpable. Surely, however, it is incorrect to 

say that a generally condemnable feature of Thorton's 

character or disposition precludes his having an excuse for 

his conduct in any particular case and, specifically, in the 

case at hand. Admittedly, Thorton is quite generally of 

immoral character and disposed to bad actions. But, in the 
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case at hand, he had the best of intentions. It's just that 

things turned out badly due to his faultless mistake about 

the facts of the matter. 

The foregoing considerations support that claim that 

the notion of subjective culpability at the heart of the 

traditional analysis must have more to do with an agent' s 

motivational state at the time of his allegedly blameworthy 

conduct than with his overall character or general 

disposition to action, even if we consider the agent's 

character or disposition only insofar as it comes to bear in 

a particular context of conduct. This same conclusion is 

supported in the following sort of case. Honest Hank, let 

us assume, is generally of good moral character and disposed 

to honesty in all of his actions. But Hank has become very 

tired of always telling the truth because, as he sees it, 

most everyone else with whom he comes into contact freely 

engages in deception and, very often, at his own expense. 

So, Honest Hank decides to try his own hand at deception. 

However, since Hank is particularly unsuited by character or 

disposition to misleading and manipulating others through 

falsehoods, his first effort turns out to be a complete 

disaster. He just doesn't have, let's say, that added touch 

of confidence in his voice or the slightly exaggerated eye 

contact necessary for successful deception. So, he's caught 

in the act on his very first try. 
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Now, Hank's mistake in this case was to believe that he 

could pull off an act of deception in spite of the fact that 

his character and disposition are particularly unsuited for 

such action. What we must now consider is whether his 

faultless mistake of fact serves as an excuse for his 

conduct. On the traditional analysis, if siibjective 

culpability is understood in terms of an agent's character 

or disposition to action, it appears that Hank does have an 

excuse for his conduct after all! This is because the 

traditional analysis holds that a faultless mistake of fact 

grounds an excuse for an agent's conduct if, and only if, 

the mistake supplants the agent's subjective culpability. 

In the case at hand, Hank's mistake does just that--on the 

assumption, that is, that Hank's subjective culpability is 

to be determined by an appeal to his character or 

disposition to action. For Hank's mistaken belief itself. 

viz., that he could successfully execute an act of deception 

in spite of the fact that he lacks certain features of 

character or disposition to action that are requisite for 

successful deception, undermines the charge that Hank is 

actually of deceptive character or disposed to acts of 

deception. In other words, the way in which Hank is 

mistaken implies that he is not subjectively culpable in the 

sense required for dispositional culpability. And since 

Hank's faultless mistake of fact supplants his subjective 
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culpability understood in terms of his character or 

disposition, his mistake grounds an excuse for his conduct. 

This, however, is an unacceptable result. Although Hank is 

not generally of deceptive character or disposed to acts of 

deception, it is nonetheless true that he was out to deceive 

in the case at hand, cind his faultless mistake of fact about 

his particular prospects of success cannot serve to excuse 

his conduct. 

If the traditional analysis is to avoid the intuitively 

unappealing consequences brought out by the preceding set of 

arguments, then it cannot understand subjective culpability 

simply in terms of an agent's character or disposition, even 

when we consider the agent's character or disposition as 

indexed exclusively to the particular context in which the 

agent acts. First, as I have argued, an agent with 

dispositional culpability might nonetheless have recourse to 

an exculpating faultless mistake of fact. Secondly, as I 

have also argued, an agent who lacks dispositional 

culpability might nonetheless have no recourse to an 

exculpating faultless mistake of fact. Dispositional 

culpability, then, does not lend itself to an understanding 

of sxibjective culpability at the heart of the traditional 

analysis. For the notion of dispositional culpability 

commits the traditional analysis to the following 

implausible claim: a faultless mistake of fact never excuses 
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an agent with an immoral character or bad disposition, 

whereas such a mistake always excuses a better disposed 

agent if--as in the case of Honest Hank--the mistake 

establishes the moral uprightness of his character. 

III. Motivational Culpability 

The main difficulty with understanding subjective 

culpability in terms of the dispositional account is that an 

agent's motives are not always in line with his character or 

disposition. Agents with the worst of characters sometimes 

have, and even act on, good motives, and on occasion even 

the best of us have bad motives that unfortunately find 

their way into action. Thus, if we seek an understanding of 

subjective culpability that betters the dispositional 

account, then we might do well to consider accounts of 

subjective culpability that look to the agent's motivational 

state at the time of the allegedly blameworthy conduct. I 

shall refer to this second set of accounts of subjective 

culpability in terms of the notion of motivational 

culpability in order that we might differentiate this set 

from the dispositional accounts. Dividing things up in this 

way is not to deny, of course, that an agent's character or 

disposition very often has significant motivational force. 

It is rather to focus our attention on the motivational 

states at play at the time of an agent's conduct so that we 
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might understand subjective culpability in a fashion that 

allows the traditional analysis to avoid the pitfalls 

flagged in Section II. 

Motivational culpability is assessed in terms of those 

occurrent desires and aversions that give rise to an agent's 

immoral conduct.® Roughly, we might say that an agent is 

characterized by motivational culpability at t. if, and only 

if, he was motivated to action by a "reprehensible 

configuration of desires and aversions" at t.^° What makes 

an agent's configuration of desires and aversions 

"reprehensible," we might think, is nothing more than its 

capacity or power to give rise--in these particular 

circumstances at least--to the prohibited conduct in 

question. Clearly, something along these lines is very 

frequently what we have in mind when we make an attribution 

of subjective culpability to ourselves or to others. In 

some situations, the charge is not that the agent with 

respect to whom the attribution is made is of immoral 

character or bad disposition but, rather, that this agent 

acted on improper motivations in the particular 

' Here, I follow Smith, "Culpable Ignorance," p.556. 
Smith's paper raises interesting questions about the 
relation between motivational culpability at to and 
blameworthiness for action at some future time t^ at which 
the agent is no longer characterized by motivational 
culpability. 

" Id. 
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circumstances at hand. One might truthfully say of oneself, 

for example, "I'm not generally selfish or uncharitable, but 

I certainly was in my response to that stranger's plea for 

help." Or, one might say of another, "She's a person of 

such good nature and temperament, but this morning she was 

motivated to an act of utmost rudeness." The fact that we 

can make sense of such time-slice assessments of an agent's 

motivational structure, and that we can do so against a 

contrasting backdrop of more stable character evaluations, 

supports the place of judgments of motivational culpability 

within our everyday moral practices. 

What does the motivational understanding of subjective 

culpability make of the scenarios introduced in the previous 

section? It is not difficult to see that, in virtue of an 

appeal to this understanding of subjective culpability, the 

traditional analysis generates the correct evaluative 

responses to the cases that I raised. Thorton the thug's 

faultless mistake of fact supports the claim that he was not 

motivated by a reprehensible configuration of desires and 

aversions. So, on the motivational account, Thorton lacks 

subjective culpability. And, since Thorton's faultless 

mistake of fact supplants his subjective culpability, his 

case does not provide a counterexample to the traditional 

analysis after all. Thus, by appealing to the notion of 

motivational culpability, the traditional analysis can hold 
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that Thorton's faultless mistake of fact ultimately grounds 

an excuse for his conduct. 

On the motivational account of subjective culpability, 

the traditional analysis similarly makes sense of our 

assessment of Honest Hank's deceptive conduct. On this 

account, Hank's faultless mistake of fact, viz., that he 

could pull off an act of deception in spite of his honest 

character, fails to undermine his subjective culpability. 

In fact, Hank's mistake ultimately supports an inference to 

the claim that he had a reprehensible configuration of 

desires and aversions and, thus, that he was indeed 

subjectively culpable. Since Hank's faultless mistake of 

fact fails to supplant his subjective culpability, where 

this notion is understood in terms of motivational 

culpability, the traditional analysis correctly denies him 

recourse to an excuse grounded upon his mistake. Once 

again, then, it appears that the traditional analysis 

endorses the correct evaluative response to an agent's 

appeal to his faultless mistake of fact. 

For relatively simple cases of faultless mistakes of 

fact, such as the cases of Thorton the Thug and Honest Hank, 

the motivational account of subjective culpability lends 

itself to a relatively straightforward application within 

the traditional analysis. As a consequence, to the advocate 

of the traditional analysis, it might look as though the 
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notion of motivational culpability easily affords the means 

for an exacting accoxmt the excusing force of faultless 

mistakes of fact. But the traditional analysis does not 

always fare so well. In simple cases, it is not difficult 

to determine whether the agents in question have the 

motivational structure requisite for a judgment of 

sxibjective culpability--if we assume, that is, that we have 

all the relevant facts about their occurrent desires and 

aversions. However, we need only turn to cases within the 

criminal law to see that a determination of motivational 

culpability is sometimes significantly complex and that, as 

consequence, the motivational account needs to be 

substantially filled out if it is to deal with the hard 

cases. Otherwise, it cannot serve as the account of 

subjective culpability at the heart of the traditional 

analysis. 

Consider, for example, Reaina v. Prince and White v. 

State. In the former, a British case, the Court of Crown 

Cases Reserved ruled that a defendant's faultless mistake of 

fact as to a girl's age does not ground an excuse for the 

crime of unlawfully taking "an unmarried girl, being under 

the age of sixteen years, out of the possession and against 

Reaina v. Prince. L.R. 2 Cr. Cas. Res. 154 (1875); 
White V. State. 44 Ohio App. 331, 185 N.E. 64 (1933) . 
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the will of her father."" The majority opinion in Prince 

argued that although the mens rea requirement must be met to 

make an act a crime, a defendant's mistaken belief as to the 

age of the girl taken from her father is not sufficient to 

preclude satisfaction of this requirement. The court 

reasoned as follows: "The act forbidden is wrong in itself, 

if without lawful cause; I do not say illegal, but wrong."" 

And, since it is wrong in itself to take a girl out of her 

father's possession and against his will, it cannot be said 

that a defendant who does so is not of a guilty mind. For 

to do so would be to excuse him simply because "he believes, 

but erroneously, that she is old enough for him to do a 

wrong act with safety."" 

In the latter case, White v. State, the Ohio Court of 

Appeals found that a defendant's faultless mistake of fact 

as to whether his wife is pregnant is not sufficient grounds 

for excusing the abandonment of his pregnant wife. The 

court articulated its opinion in terms of the principle that 

if "the act of the accused is at best an immoral one,...he 

cannot enter upon the accomplishment [of this act] except at 

his peril, and if in law his act is in fact a felony he must 

suffer the consequences thereof although so far as his 

" Reqina v. Prince L.R. 2 Cr. Cas. Res. at 154. 
" Id. at 174. 
" Id. at 177. 
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actual knowledge was concerned he may not have know the 

enormity of the offense of which he is guilty. So, in 

White, the court, concluded that the defendant met the mens 

rea requirement because, in abandoning his wife, he "is 

guilty of wrongdoing" and, so, committed an immoral act.^® 

According to the court, then, we can rest assured that such 

a defendant has a guilty mind, regardless of what be 

believes about his wife's physical condition. And, since he 

has a guilty mind, "he cannot plead that, ignorance as a 

defense. 

For our purposes, what makes these two cases of 

particular interest is the reasoning that was used to 

justify their decisions. In each case, the majority opinion 

appealed to the fact that mens rea can be established in 

spite of a defendant's faultless mistake of fact. To put 

the cases in terms of the language I have used to develop 

the notion of motivational culpability, we can say that the 

defendants in Prince and White were characterized by 

reprehensible configurations of desires and aversions at the 

times at which they engaged in the conduct for which they 

stood accused. In Prince, so we might say, the defendant's 

amorous passions, at the very least, got the better of his 

White V .  State. 185 N.E. at 65. 
Id, 

" Id. 
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more respectable desires and aversions, the result being 

that he was motivated to engage in conduct that--by 

hypothesis--is immoral. Similarly, we might say of the 

defendant in White that his choice to engage in what is--

once again, by hypothesis--immoral conduct was motivated by 

a configuration of desires and aversions on which his self-

interest prevailed over his concern for others and, in 

particular, his concern for his wife. So, even though 

neither defendant believed that he was doing what he was in 

fact accused of doing, each was nevertheless doing somethincr 

morally wrong. And, since this is sufficient to establish 

motivational culpability, it follows that neither 

defendant's faultless mistake of fact can ground an excuse 

for his conduct. Or, so goes the argument. 

Consideration of cases such as Prince and White gives 

rise to a particular sense of motivational culpability, what 

I shall call broad motivational culpability. On the broad 

version of motivational culpability, it is sufficient for a 

determination of subjective culpability that an agent was 

motivated by his desires and aversions to engage in some 

piece of prohibited conduct or other.It is not 

My use of 'prohibited conduct' is purposely 
ambiguous so as to encompass both immoral and illegal 
conduct. For one might understand broad motivational 
culpability in the criminal law, not in terms of an agent's 
motivation to engage in conduct that is immoral but, rather, 
in terms of conduct that is illegal. This seems to be what 
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necessary, that is, to show that an agent was motivated by 

his desires and aversions to engage in the particular tviae 

of conduct for which he stands accused. Thus, in Prince and 

White, although neither defendant was motivated by his 

desires and aversions to engage in the particular type of 

conduct for which he stood accused, each was nonetheless 

motivated in such a way as to establish his broad 

motivational culpability. And this, so the respective 

courts argued, is sufficient to meet the mens rea 

requirement. 

It is important to notice that the notion of broad 

motivational culpability is not limited to discussions of 

cases within the criminal law. Alan Donagan, for example, 

appeals to the notion of broad motivational culpability in 

his analysis of culpable and inculpable ignorance. Donagan 

argues that 

Justice Brett has in mind in his dissent in Prince. As I 
understand his dissent, the central complaint is that is the 
defendant was not motivated to engage in any legally 
prohibited conduct: " [I]f the facts had been as the 
prisoner...believed them to be,...he would have done no act 
which has ever been a criminal offence in England; he would 
have done no act in respect of which any civil action could 
have ever been maintained against him,- he would have done no 
act for which, if done in the absence of the father, and 
done with the continuing consent of the girl, the father 
could have had any legal remedy...Upon all the cases I think 
it is proved that there can be no conviction for a crime in 
England in the absence of a criminal mind..." Reaina v. 
Prince. L.R. 2 Cr. Cas. Res. at 159 and 169. 
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When a wrong is done because of ignorance, it follows that, 
if the doer had not been ignorant, he would not have acted 
as he did. How, then, would he have acted? Were his 
intentions such that he would have done a different wrong? 
It seems reasonably clear that only if they were not--only 
if, given the intentions he had, he may well have done no 
wrong at all--can ignorance exculpate...^® 

According to Donagan, then, ignorance excuses only if it 

undermines subjective culpability. Moreover, it is 

sufficient for a determination of subjective culpability 

that the agent in question was motivated to engage in some 

piece of prohibited conduct or other, not necessarily--that 

is--that he was motivated to engage in the particular type 

of conduct for which he stands accused. So, on this 

instantiation of the traditional analysis of faultless 

mistakes of fact, an agent has recourse to an excuse based 

on his mistake if, and only if, he lacks broad motivational 

culpability." 

Alan Donagan, The Theory of Morality, p. 13 0. 
" I think that there is also evidence to suggest that 

Kant was committed to the notion of broad motivational 
culpability. He writes, "On a Supposed Right to Lie From 
Altruistic Motives," pp.347-348: if by telling a lie you 
have prevented murder, you have made yourself legally 
responsible for all the consequences; but if you have held 
rigorously to the truth, public justice can lay not hand on 
you, whatever the unforeseen consequences may be. After you 
have honestly answered the murderer's question as to whether 
his intended victim is at home, it may be that he has 
slipped out without your knowing it, and if the murderer had 
then met him as he went away and murdered him, you might 
justly be accused as the cause of his death. For if you had 
told the truth as far as you knew it, perhaps the murderer 
might have been apprehended by the neighbors while he 
searched the house and thus the deed might have been 
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The main difficulty with the notion of broad 

motivational culpability is that it holds agents responsible 

for too much. It is true, of course, that agents engaged in 

acts of wrongdoing "have no business" doing what they are 

doing in the first place. But there must certainly be some 

limit to the risks agents incur when acting immorally. 

Certainly, that is, there must be some limit to what one can 

be held blameworthy for doing, even in cases in which one is 

engaged in what is admittedly immoral conduct. For it is 

one thing to hold people responsible for results clearly 

within the risks of their actions, but it is yet another 

altogether to hold them responsible for whatever might 

result from their actions--to hold them responsible, that 

is, regardless of all the various ways in which their 

actions might combine with contingencies well beyond their 

expectations and control. For example, it would be plainly 

excessive to hold an agent morally to blame for the death of 

his friend even if it is true that, had he kept his promise 

to meet her on the corner at 12:00, she would not have been 

hit by the bus at 12:05. It should strike us as equally 

excessive to transfer subjective culpability between 

different crimes, especially those of varying degrees of 

prevented. Therefore, whoever tells a lie, however well 
intentioned he might be must answer for the consequences, 
however unforeseeable they were, and pay the penalty for 
them even in a civil tribunal." 
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seriousness, and as even more excessive to hold that immoral 

conduct, of any sort whatsoever, exposes an agent to 

criminal liability for the results of his actions. 

If the challenge to broad motivational culpability is 

as forceful as I have made it out to be, then we must accept 

that this notion gives way to an influential competitor 

notion, what I shall call narrow motivational culpability. 

On narrow motivational culpability, it is necessary for a 

determination of an agent's subjective culpability that he 

was motivated by his desires and aversions to engage in the 

particular tvpe of conduct for which he stands accused. 

This notion of culpability is central to the Model Penal 

Code approach, which indexes culpability to offense-tvpes 

and it finds its expression in the context of two further 

cases from the criminal law, Regina v. Cunningham and Reaina 

V. Faulkner." In Cunningham. the appellant had been 

convicted on the charge that "he lawfully and maliciously 

caused to be taken by Sarah Wade a certain noxious thing, 

namely, coal gas, so as thereby to endanger the life of the 

said Sarah Wade."^^ The appeal focused on the question of 

whether satisfaction of the mens rea requirement was 

Model Penal Code 2.02, reprinted in Kadish and 
Schulhofer, Criminal Law and Its Processes, p.1190. 

" Regina v. Cunningham. 41 Crim. App. 155 (1957) ; 
Regina v. Faulkner, 13 Cox Crim. Cas. 550 (1877). 

Regina v. Cunningham. 41 Crim. App. at 157. 
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supported by the facts of the case. The appellant, who 

admitted removing a gas meter in his efforts to steal what 

tuimed out to be eight shillings, had failed to shut off the 

gas, "with the result that a very considerable volume of gas 

escaped, some of which seeped through the wall of the cellar 

and partially asphyxiated Mrs. Wade, who was asleep in her 

bedroom next door, with the result that her life was 

endangered."^'' The conviction was ultimately quashed by the 

Court of Criminal Appeal on the grounds that "the nature of 

the mens rea required is that the appellant must have an 

intention to do the particular kind of hann that was done, 

or alternatively he must foresee that that harm may occur, 

yet nevertheless continue recklessly to do the act."^^ In 

Faulkner, the court similarly rejected the "very broad 

proposition...that if, while a person is engaged in 

committing a felony,...he accidentally does some collateral 

act, which if done wilfully would be another felony either 

at common law or by statute, he is guilty of the latter 

felony."^® Accordingly, it quashed the conviction of a 

defendant who had accidently set fire to and destroyed the 

ship Zemindar, even though the fire had been started by a 

Id. at 158. 
Id. at 159 (emphasis mine) . 
Reaina v. Faulkner. 13 Cox Grim. Cas. at 555. 
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lighted match used by the defendant to find rum that he 

fully intended to steal. 

This second view of motivational culpability also has 

its advocates in moral analyses of culpability. Like the 

advocates of broad motivational culpability, Joel Feinberg 

rejects the place of dispositional culpability in an 

analysis of 'being at fault,' suggesting that we understand 

this locution not as a characterization of the agent's more 

stable, enduring or long-lasting traits but, rather, as a 

characterization of the agent "as he was during the 

performance of the action."" To articulate the particular 

sense of 'being at fault' that he has in mind, Feinberg 

appeals directly to the Model Penal Code definition of 

culpability: 

One standard legal classification divides all ways of being 
at fault into three categories: intentional wrongdoing, 
recklessness, and negligence. The traditional legal test of 
intentional [wrong] doing has been a disjunctive one: there 
is intentional wrongdoing if either one acts with a wrongful 
conscious objective or one knowingly produces a forbidden 
result even incidentally as a kind of side-effect of his 
effort to achieve his objective. When the occurrence of the 
forbidden or undesirable side-effect is not certain, but 
nevertheless there is a known substantial likelihood of its 
coming about as an incidental byproduct of one's action, its 
subsequent production cannot be called 'intentional' or 
'knowing' but verges into recklessness. What is known in 
recklessness is the existence of a risk. When the actor 
knowingly runs the risk, when he is willing to gamble with 
his own interests or the interests of others, then. 

Feinberg, "Sua Culpa," in his Doing and Deserving. 
p.192. 
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providing the risk itself is unreasonable, his act is 
reckless...When one unknowingly but faultily creates such a 
risk, one is negligent.^® 

According to Feinberg, then, subjective culpability must be 

xinderstood in terms of motivational culpability--in terms of 

those occurrent desires and aversions that give rise to an 

agent's conduct. 

Feinberg argues, however, that it is not sufficient for 

making an attribution of blameworthiness to an agent for the 

upshot of his actions (i.e., for saying that some harm was 

"his fault") to show merely that the agent was generally at 

fault--to show merely, that is, that he is characterized by 

broad motivational culpability. It is also necessary, 

Feinberg believes, that the sense in which the agent was at 

fault be "causally relevant" to the harm caused.^® Causal 

relevance is established in the following way: "the (harm-

threatening) 'faulty aspect' of an act is a cause of 

subsequent harm when the risk or certainty of harm in virtue 

of which the act [or] was at fault was a risk or certainty of 

'just the sort of harm that was in fact caused,' and not 

harm of some other sort. "^° Some such requirement is 

2® Id. , pp.192-193 . 
The requirement of causal relevance is distinct from 

what Feinberg calls, "the causal condition." On the causal 
condition, the act must cause the harm. 

Feinberg, "Sua Culpa, " in his Doing and Deserving, 
p.199 (emphases mine). The internal quote is to unpublished 
comments on Feinberg's paper by Nicholas Sturgeon. 
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necessary, Feinberg thinks, to rule out attributions of 

blameworthiness in cases of this kind: "Suppose that A is 

unlicensed to drive an automobile but drives anyway, thereby 

'being at fault.' The appearance of him driving in an 

(otheorwise) faultless manner causes an edgy horse to panic 

and throw his rider.With respect this kind of case, 

Feinberg correctly points out that the mere fact that A was 

at fault does not suffice to hold him responsible for the 

harm done. Thus, for attributions of blameworthiness for 

actions, the requirement of subjective culpability cannot be 

understood in terms of just any sort motivational 

culpability. On Feinberg's analysis, it must be understood 

in terms of what I have called narrow motivational 

culpability. 

Elizabeth Beardsley's work allows us further to develop 

the notion of narrow motivational culpability by tying the 

Id., p.195. Thus, in this case, both "the fault 
condition" and "the causal condition" are met. 

Feinberg's commitment to the distinction between an 
agent's "being at fault" and something's "being his fault" 
might incline one to think that he advocates the broad view 
of motivational culpability: an agent is subjectively 
culpable just in case he is "at fault" in some general 
sense. However, since Feinberg ultimately narrows his focus 
to only those "faulty" aspects of an agent's state of mind 
that are relevant to the harm caused, I think that his view 
is better understood as advocating narrow motivational 
culpability. In the end, however, we can put this issue to 
the side. The reasoning is this: Feinberg's main concerns 
about causal relevance can be understood as built into the 
Model Penal Code approach itself. On that approach, as 
noted above, culpability is indexed to offense-types. 
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ideas of doing something purposely, knowingly, recklessly, 

or negligently to the distinct configurations of desires and 

aversions that give rise to prohibited conduct.^^ Beardsley 

suggests that we understand the various kinds of culpability 

defined on the Model Penal Code approach in terms of what 

sort of desires must be present or absent if the agent is to 

meet the culpability requirements. Furthermore, according 

to Beardsley, so doing allows us to see this approach as 

providing "a ranking of levels or degrees of moral 

blameworthiness."^"* On Beardsley's view, an agent who acts 

purposely is characterized by a greater degree of subjective 

culpability than one who acts merely knowingly because the 

former agent "wants to commit the offense, whereas an 

offender. . .who acts knowingly but not purposely may not want 

to commit it."^^ The latter agent, however, is 

characterized by his "lack of a morally good desire, " and it 

is on the basis of this characterization that we charge him 

with "moral indifference."^® The reckless agent, Beardsley 

thinks, also "lacks the desire to refrain from committing an 

offense."^'' But what separates this agent from the knowing 

Elizabeth Beardsley, "Blaming." 
Beardsley, "Blaming," p.575. 

" Id., p.577. 
" Id. 

Here, Beardsley's reference to "the desire to 
refrain from committing an offense" is ambiguous. It could 
mean simply that the agent lacks the desire to refrain from 
committing offense 0 (i.e., the offense for which he stands 
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agent is that the knowing agent shows "a higher degree of 

moral indifference, since his indifference coexisted with 

knowledge that harm would ensue, whereas [the reckless 

agent's] moral indifference coexisted only with advertence 

to a risk of harm."^® Finally, the negligent agent lacks 

the morally good desire that the knowing agent and the 

reckless agent lack, but he is the least subjectively 

culpable, as compared to the others, since "Cw]e do not know 

whether, had [the negligent agent] thought of the risk 

involved in his act, he would have desired to avoid it."^® 

The accounts of both Feinberg and Beardsley require, 

then, that we index our judgments of subjective culpability 

to an agent's motivation to engage in the particular type of 

conduct for which he stands accused. In so doing, their 

accounts offer clear examples of how we might understand 

subjective culpability in terms of what I have called narrow 

motivational culpability. The question we must now ask is 

whether the traditional analysis of faultless mistakes of 

accused) , or it could mean that the agent lacks the desire 
to refrain from committing any of several offenses, 
including offense O. It cannot mean, I do not think, that 
the agent merely lacks the desire to refrain from committing 
some offense other than offense O or some set of offenses of 
which offense O is not a part. For a commitment to this 
latter understanding would put Beardsley's view firmly 
within the broad motivational culpability camp, and this 
would be inconsistent with her affinity with the Model Penal 
Code approach. 

Id. , p. 578 . 
" Id. 
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fact can survive on this particular understanding of 

subjective culpability. In Sections V and VI, I shall argue 

that it cannot. First, however, in Section IV, I shall lay 

the foundations for that argument with a discussion of the 

way in which force comes to bear on our attributions of 

moral blameworthiness. 

IV. Force and Subjective Culpability 

It is a commonplace to hold that force undermines judgments 

of moral blameworthiness. Upon recognition of the fact that 

a piece of conduct was forced, our judgments of 

blameworthiness are inhibited by suspicions regarding the 

link between the agent and what he was accused of doing. As 

Aristotle articulates the reasoning behind these suspicions, 

"What is forced has an external origin, the sort of origin 

in which the agent or victim contributes nothing..."''" 

Since the forced agent or victim makes no contribution to 

the forced conduct, we would be hard pressed indeed to 

appeal to this conduct to support an attribution of 

blameworthiness to him. One way to put this point is to say 

that for purposes of assessing blameworthiness, forced 

conduct is epistemically empty. It tells us nothing about 

the agent except that he--or, better yet, his physical body-

Aristotle, Nicomachean Ethics. 
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-was a vehicle to some physical behavior. Any further 

inferences--in particular, inferences about the moral status 

of the agent himself, even as the agent was at the time of 

the conduct--strike us as plainly unjustified. And, without 

some such inference, we are in no position to hold him 

blameworthy for his conduct. 

Perhaps most interesting for the moral philosopher are 

those cases of force in which the origin of an action is to 

be found within another individual. What is characteristic 

of these cases is that (at least) one individual uses some 

intervening device, method, or technique to make another 

individual to do what he (the intervening individual) wants 

done. Here, we can divide cases of forced action into two 

distinct types, depending upon whether the action in 

question is mediated or unmediated by the mental states of 

the forced agent. For clear examples of mediated force, we 

might think of the use of hypnosis, psychological 

conditioning, direct manipulation of the brain, subliminal 

advertising, drugging, or irresistible threats. In 

contrast, one who deals in unmediated force bypasses the 

mental states of his victim altogether, opting instead for 

methods such as "[fastening] a chain around him and 

[dragging] him along the ground"''^ or, somewhat less 

Feinberg, "Instigating the Unpredisposed: Bad Luck 
in Law and Life," p.152. 
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cutnbersotnely, a good old-fashioned shove from behind. Of 

course, combinatory techniques can also be effective: one 

can be deceived and, thus, tricked into a room that is 

subsequently locked. 

Neither mediated nor unmediated force need involve the 

intentional action of other individuals. First, we can well 

imagine cases of unintentional, mediated force. Both bad 

television sitcoms and the afternoon soap operas bear me out 

on this: an individual highly susceptible to suggestion 

might be accidently hypnotized while merely observing the 

hypnotherapeutic treatment of another individual. Cases of 

the second sort, i.e., cases of unmediated, unintentional 

force, occur quite frequently in everyday life. For 

instance, an individual might inadvertently stumble into her 

spouse thus propelling him into grandmother's china cabinet, 

the upshot of which is the destruction of centuries-old 

heirlooms. Of course, it should come as little surprise to 

us that both mediated and unmediated force come in their 

unintentional varieties, given that cases of force need not 

involve other individuals at all. The presence of certain 

medical conditions, e.g., epilepsy or necrolepsy 

(contributors to mediated force), or of powerful natural 

phenomena, e.g., a strong gust of wind or raging flood 

waters (contributors to unmediated force), is often 

sufficient to say that a particular piece of conduct was 
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forced and, as a consequence, that the agent in question 

avoids an attribution of moral blameworthiness for his 

conduct. 

When the physical conduct of an agent is properly 

iinderstood as forced, our ready response is to say that it's 

just not true that the agent actually did what he's accused 

of doing or, else, that there is some sense in which the 

agent did in fact do it but that some feature of existing 

circumstances serve to excuse what he did. In the criminal 

law, the first defense serves to negative actus reus. which 

must be established as part of the prosecution's prima facie 

case, whereas the second defense concedes the prosecution's 

prima facie case and aims to build an affirmative defense of 

the defendant's conduct. Kadish and Schulhofer understand 

the first defense to work this way: "the absence of an act 

precludes culpability. In such a case, there is physical 

action, but it is discounted because there is no mental 

disposition to take such action, let alone criminal 

disposition."^^ A very similar analysis can be applied to 

forced action for which a legal excuse obtains. As H.L.A. 

Hart points out, "It is said that the importance of excusing 

conditions in criminal responsibility is derivative, and it 

derives from the more fundamental requirement that for 

Kadish and Schulhofer, Criminal Law and Its 
Processes. p.196 (second emphasis mine). 
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criminal responsibility there must be 'moral culpability' , 

which would not exist where the excusing conditions are 

present. What each analysis suggests, then, is that 

force precludes s\ibjective culpability. And, since 

subjective culpability is necessary for criminal 

responsibility, a forced agent cannot be held accountable 

for what would otherwise be criminal conduct. 

What should we make of the view that forced agents 

invariably fail to meet the requirement of subjective 

culpability? The principal objection to this view is that 

it lends itself to quick counterexample: there are cases in 

which individual agents are forced to do things they 

presently intend to do. First of all, unmediated force does 

not require manipulation of the mental states determinative 

of subjective culpability. Consider the case of the lucky 

hitman, whose objective it is to kill a suspected mob 

informer by day's end. As it happens, however, there is no 

need for him to seek out his victim. On his way home from 

visiting his sick grandmother, the hitman finds himself 

standing all alone on the platform with the targeted 

informer, who is also waiting to board the train now 

approaching the station. The hitman forms the intention to 

H.L.A. Hart, Punishment and Responsibility, p.35 
(emphases mine). Hart ultimately rejects this 
characterization. 
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push his victim into the train's path just as it arrives. 

But, before he can carry out his plan, an unwitting third 

passenger approaches, misses his step, and stumbles into the 

hitman. The impact of the collision sends the hitman 

sprawling into the targeted informer, and the informer falls 

into the path of the oncoming train. Notice, however, that 

although the hitman was forced to do what he did, there need 

be no changes in the mental states constitutive of his 

subjective culpability. In particular, the hitman might 

well have maintained--throughout the entire spectacle--his 

intention to push the informer under the wheels of the 

train. This shows that forced conduct is at least 

compatible with the satisfaction of a requirement of 

subjective culpability--even if we understand siibjective 

culpability as indexed to offense-types. 

Secondly, even in cases of mediated force, which--by 

definition--issues in salient changes in an agent's mental 

states, we cannot infer that any such changes are 

comprehensive. Therefore, we cannot infer that the 

particular device--by means of which an agent's mental 

states are altered in order to make him do something--

actually comes to bear on the mental states determinative of 

the forced agent's subjective culpability. Consider the 

following illustration of this point. Jones hates his 

neighbor Smith, and, at the top of the bell tower, he 
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(Jones) is poised to shoot Smith who is having a leisurely 

lunch in the courtyard below. Jones's plan is to wait until 

noon so that the chimes of the bells mask the sound of the 

gunshot. Unbeknownst to Jones, however, because of a 

session with the local hypnotherapist, he (Jones) has 

already poisoned the mustard in Smith's sandwich, and, as a 

consequence. Smith meets his demise only seconds before 

Jones's shot is fired. Now, although it is true that Jones 

was forced to kill Smith by means of a device that altered 

Jones's mental states, the mental states determinative of 

Jones's subjective culpability remain unmolested. Jones 

maintained his intent to kill Smith throughout. So, once 

more, there is no reason to think that forced conduct and 

subjective culpability cannot co-exist. From the fact that 

an individual is forced to do something, it does not follow 

that he fails to meet a requirement of subjective 

culpability--again, even if we understand subjective 

culpability as indexed to offense-types. 

If force is sufficient to undermine attributions of 

moral blameworthiness but not sufficient to support the 

claim that an agent fails to meet a requirement of 

subjective culpability, then there must be some additional 

condition(s) on justified attributions of moral 

blameworthiness that forced agents fail to meet. One such 

condition, introduced in Chapter 1, is a requirement of 



voluntariness. This requirement can be articulated in the 

form of the following principle: an agent is not blameworthy 

for a piece of conduct to the extent that the conduct is not 

voluntary. Recall that this principle must assess the 

voluntariness of some pieces of conduct in light of past 

actions. It must distinguish, that is, between cases in 

which agents engage in prohibited conduct through no fault 

of their own from those in which they voluntarily put 

themselves in situations in which they will "involuntarily" 

behave in an impermissible manner. So, for example, if the 

lucky hitman stepped into the path of the oncoming third 

passenger to set off the desired chain of events, then the 

hitman cannot appeal to the involuntary nature of his 

conduct to ground an excuse. The same goes for Jones. If 

the hypnotist was working under Jones's own instructions, 

then it will hardly do him any good to say that his 

poisoning of Smith was involuntary. Thus, for some cases at 

least, we must see a determination of voluntariness as 

looking to more than a current time-slice assessment of an 

agent' s conduct. 

We may be reluctant to excuse the hitman's conduct 
if it was his bad intentions that put him behind his victim 
in the line for the train. Or, if Jones would not have 
heard the ring of the pay phone that activated his hypnotic 
spell had he not been at the bell tower to kill Smith, we 
may be similarly reluctant to excuse his conduct. I argue 
in Chapter 3, however, that such actions are not voluntary 
enough for an attribution of responsibility because they 
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On the principle of voluntariness, neither the lucky-

hitman nor Jones is blameworthy for his conduct. Even 

though the hitman fully intended to "do in" his victim and 

Jones fully intended to kill Smith, they avoid our 

attributions of blameworthiness for these results because 

their conduct was substantially nonvoluntary. The lucky 

hitman was engaged in nothing properly called action as his 

victim fell into the path of the train, so he cannot be said 

to have engaged in voluntairv action. Jones, of course, was 

engaged in action at the time of his victim's death, and 

much of what he did can be understood as voluntary. He 

voluntarily climbed to the top of the bell tower with a 

loaded gun, voluntarily set his sights on Smith, and 

voluntarily fired at him in the hope that he would kill him. 

However, it is not enough that Jones was engaged in 

voluntary action at the time of his victim's death. If we 

are to hold Jones blameworthy for Smith's death, it must 

also be true that Jones voluntarily killed him. And this is 

something that he did not voluntarily do. 

The conclusion of this section, then, is that force 

undermines our attributions of moral blameworthiness--in 

some cases at least--not because forced conduct is 

incompatible with subjective culpability or even because 

were not done in the fashion in which they were meant to be 
done. 
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forced conduct is incompatible with there being genuine 

human action. In certain situations, force undermines our 

attributions of moral blameworthiness because it precludes 

our saying that a particular piece of conduct was voluntary 

enough to ascribe a particular action to the agent who 

stands accused of committing it. This means, I think, that 

voluntariness must be established with respect to particular 

actions. And, as we shall see in the following two 

sections, this has important implications for an analysis of 

the excusing force of faultless mistakes of fact. 

V. Mistaken Identity eUid the Doctrine of Transferred Intent 

If subjective culpability is ultimately not at issue in 

cases of force, then it may well not be what is at issue in 

mistake of fact cases. Perhaps, that is, an excusing 

mistake of fact need not undermine subjective culpability--

even if we understand subjective culpability as indexed to 

offense-types. What we need, then, to test the traditional 

analysis is a case in which the agent in question is clearly 

subjectively culpable but, nevertheless, has an excuse for 

his conduct based on a mistake of fact. In this section, I 

shall develop a preliminary version of just such a case. 

Jealous James, let us assume, suspects that his wife is 

having an affair with the family chauffeur. As part of a 

plot to murder the chauffeur, James sends his wife to Europe 
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for a summer holiday and gives all the servants, except for 

the chauffeur, the day off. Assured that the estate is 

empty but for his driver, James hides in the bushes outside 

the chauffeur's quarters and waits for his victim. At dusk, 

the chauffeur's door swings open, James recognizes the 

jacket of the chauffeur's uniform that he himself picked out 

for his driver to wear, and he proceeds to fire three shots, 

each of which hits its target. Unbeknownst to James, 

however, it is actually his own son, not the chauffeur, that 

he has shot. It seems that James, Jr., who has returned 

rather suddenly from boarding school, could no longer do 

without the company of the family chauffeur. The jacket 

Jealous James saw was the chauffeur's jacket; James, Jr., 

had simply borrowed it at the end of his visit in order to 

fend of the evening chill. After the shots are fired, James 

irushes over to inspect the body, discovers that it is his 

own son, and screams, "I didn't mean to do this. " 

Now, Jealous James is clearly subjectively culpable on 

whatever account of subjective culpability we adopt. His 

state of mind is subject to criticism on moral grounds, 

regardless of whether we focus our attention on his 

disposition to action or on the particular configuration of 

desires and aversions that motivated him to act. He fully 

intended to kill the chauffeur, and there is little doubt 

that he would have done so had only the facts been as he 
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believed them to be. I want to suggest, however, that there 

remain important questions about the voluntariness of 

James's conduct and, so too, about what it is that James is 

to blame for. Explicitly stated, the question is the 

following: Can we really say that he voluntarily did what he 

is accused of doing and, therefore, that he is to blame for 

the death of the person he in fact killed? 

One answer to this question holds that we need not show 

that Jealous James voluntarily killed his own son to show 

that he is to blame for what he did. For, according to this 

line of response, since James intended to kill someone and 

succeeded in killing someone, we have all that we need to 

hold him blameworthy. Now, I believe that this response 

works only if it meets the following requirement on 

voluntary action: the only way voluntarily to do an act of a 

given type (or an action under a broad description) is 

voluntarily to do an act-token of this type (or an action 

under the appropriately narrower description) So, if an 

agent voluntarily does some act-type, say, an act of 

killing, then there must be some act-token of that type, 

some particular instance of killing, that he voluntarily 

Here, I appeal to Alvin Goldman's distinction 
between act-types and act-tokens. See, e.g., A Theorv of 
Human Action and "Action and Crime: A Fine-Grained 
Approach." Throughout the remainder of this section, I 
ignore the alternative set of locutions. 
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carried out. Does Jealous James' s behavior meet this 

requirement ? 

Admittedly, James intended to shoot someone (or other) 

and James, Jr., is someone (or other). But we certainly 

cannot infer from this fact alone that James voluntarily 

killed someone. For to do so would be to commit the fallacy 

of equivocation. The reference of 'the someone (or other) 

that James intended to kill' is particular and determinate, 

not general and indeterminate: James's object was to kill 

one, and only one, individual, viz., the chauffeur. So, 

even though he actually killed a particular, determinate 

someone (or other), viz., his son, there remains a sense in 

which it is false that the particular, determinate someone 

(or other) that he in fact killed was the particular, 

determinate someone (or other) that he intended to kill. 

Things might be different, of course, if we believed that 

James was at fault in his beliefs about the identity of his 

One possible exception to this requirement is the 
case in which an individual intends to do an act of a given 
type but is indifferent with respect to what particular 
token of that type he instantiates. For example, an agent 
might want to kill someone (or other) and lack the desire to 
kill any particular person. In a case of this sort, 
'someone (or other)' has a general, indeterminate reference, 
and the agent whose object is general and indeterminate in 
just this fashion need not have any particular and 
determinate object in mind to be held blameworthy for the 
upshot of his conduct. However, since Jealous James was not 
indifferent with respect to the particular token of the type 
he instantiated, his conduct does not fall within the scope 
of this exception. 
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actual victim. A showing of negligence with respect to the 

identity of his actual victim, that is, might be sufficient 

to establish voluntariness. By hypothesis, however, James 

was faultlessly mistaken about the identity of the person at 

whom he aimed and fired. 

One infamous common law doctrine allows for the 

"transfer of intent" within particular offense-types. The 

Model Penal Code defers to this doctrine in its claim that 

an individual can be held criminally liable even "if the 

actual result is not within the purpose or the contemplation 

of the actor...[when] the actual result differs from that 

designated or contemplated, as the case may be, only in the 

respect that a different person or different property is 

injured...""'' To illustrate, suppose that Jealous James 

shoots at the chauffeur, the bullet deflects off the steel 

plate in the latter's head, and the ricocheted round kills 

James, Jr. The doctrine of transferred intent sanctions an 

attribution of legal responsibility to James for the death 

of James, Jr., even though James killed his son by accident. 

As Glanville Williams explains this doctrine, "if the 

defendant intends a particular consequence, he is guilty of 

a crime of intention even though his act takes effect upon 

an object (whether person or property) that was not 

Model Penal Code 2.03 (2a), reprinted in Kadish and 
Schulhofer, Criminal Law and Its Processes, p.1191. 



106 

intended. His 'malice' (i.e, his intention) is by a legal 

fiction transferred from the one object to the other.""'® 

But is this fiction justified? And, if it is, can it be 

imported to the moral case as part of an analysis of 

blameworthiness for actions? 

- This route of analysis, I want to suggest, faces severe 

obstacles at the very outset. The doctrine of transferred 

intent is itself subject to serious criticisms, the most 

serious of which have been pointed out by its detractors in 

the legal literature. Williams urges, for example, that 

[i]t is legally unsound as a general proposition to 
'estimate the crime by the intention,' because unfulfilled 
intention does not elsewhere constitute a crime, except in 
some instances that are not here relevant; and it is unsound 
to 'estimate the crime by the result,' because an unintended 
result does not elsewhere constitute a crime where intention 
is required. It may be answered that in the present [sort 
of] case the intention is not unfulfilled, and the result is 
not unintended, for the intention was to kill, and the 
result is a killing. This argument, however, sounds 
plausible only because part of the real intention is 
omitted. Although the result in the sense of a killing was 
intended, the result in the sense of a killing of [the 
person in fact killed] was not intended."'® 

In essence, the doctrine's main weakness is that it ignores 

the fact that a difference in victims effected by an 

accident is relevant to what it is that an agent intends to 

do and, consequently, to what he in fact does. For, it is a 

Glanville Williams, Criminal Law; The General Part. 
p.126. 

" Id., p.135. 
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mistake to "suppose that an offender who fails to kill his 

intended victim has achieved his basic objective if he 

inadvertently kills someone else."®° Moreover, if we were 

to accept that he has achieved his objective, we might just 

as well also accept that intention can be transferred 

between different felonies "on the principle that 'he 

intended to commit..a felony and did commit...a felony'."" 

Worries of this sort have led to proposals that the doctrine 

of transferred intent "should be limited to cases where the 

consequence was brought about by negligence in relation to 

the actual victim, or, else, that it should be replaced 

by "a rebuttable presumption of aggravated recklessness with 

respect to the death of the actual victim if it occurs while 

the offender is attempting to murder someone else."'^ 

Is there a parallel argument to be made against the 

traditional analysis of faultless mistakes of fact? This is 

an important question given that the advocates of this 

analysis are apt to appeal to cases of mistaken identity to 

defend of their view. Jerome Hall, for example, argues that 

Note, "Causation in the Model Penal Code," p.1270. 
An attribution of responsibility in this sort of case need 
not establish that an agent has achieved his basic 
objective. The point, I think, would be better put as 
follows: the agent had no objective whatsoever to kill the 
person in fact killed. 

Williams, Criminal Law; The General Part. p.13 5. 
Xd. , p. 133 . 
Note, "Causation in the Model Penal Code," p.1272. 
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an agent's mistake as to the identity of his victim "is not 

legally significant since the defendant intended to kill or 

seriously injure a human being."" Accordingly, he holds 

that we must qualify the excusing force of a mistake of 

fact: "mistake of fact is a defense if, because of the 

mistake, mens rea is lacking.Here, a proper statement 

of Hall's view must certainly be that the absence of mens 

rea is necessary, not just sufficient, for an excuse 

grounded in a mistake of fact. For Hall's point is to show 

that when an agent with the intent to kill one individual 

mistakenly takes the life of a different individual, the 

agent is nonetheless characterized by subjective culpability 

and, therefore, has no recourse to an excuse based on his 

mistake. 

As we have seen, however, this sort of reasoning does 

not fare well as part of an analysis of the doctrine of 

transferred intent, and it is not easy to see how it might 

fare any better on the traditional analysis. For, in some 

cases at least, it is one thing to establish subjective 

culpability and yet another to establish voluntariness. 

Oddly enough, though, many of the detractors of the doctrine 

of transferred intent are also inclined to argue that an 

" Jerome Hall, General Principles of the Criminal Law, 
reprinted in Morris, Freedom and Responsibility, p.366. 

" Id. 
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agent's mistake of fact as to the identity of his victim 

does not preclude holding that agent criminally responsible 

for the death of his victim. For example, Glanville 

Williams himself claims that a mistake of this sort "is 

irrelevant to guilt, because if the facts had been as 

supposed the crime would still have been committed. What 

Williams's reasoning ignores, or so I shall argue, is the 

following: with respect to what would have happened, mistake 

of fact cases are precisely analogous to the accident cases 

that he uses to criticize the doctrine of transferred 

intent. My claim is that when an agent is excused for 

accidently killing the wrong person, it is nonetheless true 

that "if the facts had been as supposed the crime would 

still have been committed." And, if I am right about this, 

then we must reject Williams's argument for the claim that 

there is a relevant difference between the way in which some 

accidents excuse and the way in which faultless mistakes of 

fact excuse. Here's my argument. 

Recall the accident case in which Jealous James's bullet 

deflects off the steel plate in the chauffeur's head and 

strikes James, Jr. If we take away the accidental feature 

Williams, Criminal Law: The General Part, p.13 8 
(emphasis mine). Here, Williams resorts to the traditional 
analysis of faultless mistakes of fact: "If the mistake is 
relevant to guilt it is capable of negativing mens rea. as 
where a householder shoots an innocent person thinking he is 
a burglar." 
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of the example by assuming that James, Jr. , is not hit by 

the ricocheted round, then it is no longer true that the 

crime for which James might be charged would have been 

committed. For the stray bullet would have come to a stop, 

say, in a nearby wall, not in James's son or in anyone else 

for that matter--assuming, of course, that he did not 

continue firing to finish the job.^' In contrast, one might 

think, if we take away Jealous James's false belief in the 

faultless mistake of fact case, then the crime for which 

James is charged would still have been committed. For, if 

the facts had been as James supposed, then he would have 

killed the someone, viz., the chauffeur, and, so, he would 

still have been charged with murder. But, as we shall see, 

no principled distinction between the two sorts of cases can 

be formed on these grounds. 

First of all, if we correct James beliefs in the mistake 

of fact case, he might well have killed no one at all, just 

as he might not have killed anyone at all in the corrected 

accident case, i.e., the case in which we assume that the 

ricocheted round hits no one. The claim to the contrary, 

viz., that he would have killed the chauffeur had his 

beliefs not been mistaken, assumes not simply that James's 

Jealous James might well be charged with attempted 
homicide in the situation in which his bullet strikes no 
one. 



Ill 

beliefs are corrected to accord with the facts but, more 

strongly, that the facts are altered to accord with James's 

beliefs. However, if we make this stronger assumption in 

the mistake case, we must also make a similarly strong 

assumption in the accident case. On the stronger 

assumption, the appropriate comparison in the accident case 

is to what James would have done had things worked out as he 

expected, not to what James would have done had his bullet 

struck no one at all. And, if things had worked out as 

James expected, then the first shot would not have been 

diverted by the steel plate in the chauffeur's head; rather, 

it would have killed the chauffeur! Secondly, it is not 

difficult to come up with accident cases in which the 

intended victim would have been killed but for the accident. 

Assume that James, Jr., walked in front of the chauffeur 

just before the shot was fired and that he accidently "takes 

the bullet" intended for the chauffeur. In this case, if we 

again assume that Jealous James was not even negligent with 

respect to the actual victim, the only way to hold James 

criminally responsible for his son's death is to appeal to 

the doctrine of transferred intent. But, as we have seen, 

Williams himself persuasively argues that we should reject 

this doctrine, and the reasons for rejecting it have nothing 

to do with whether the crime would have been committed in 

the absence of the accident. 
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VI. Subjective CulpsUsility and Act-Tokens 

In their discussion of transferred intent, Lafave and Scott 

raise what turns out to be an important distinction between 

mistaken-identity cases and those cases falling under the 

doctrine of transferred intent. The particular kind of 

situation with which the former is concerned, they say, 

is governed by a quite separate set of legal rules. Thus in 
the semi-darkness A shoots, with intent to kill, at a vague 
form he supposes to be his enemy B but who is actually 
another person C; his well-aimed bullet kills C. Here too 
A is guilty of murdering C, to the same extent he would have 
been guilty of murdering B had he made no mistake. A 
intended to kill the person at whom he aimed, so there is 
even less difficulty in holding him guilty than in the bad-
aim situation.^® 

Here, the idea is that there is no need to transfer intent 

from the intended victim to the actual victim. For it is 

already the case that the intentions of the agent in 

question are directed at the actual victim: "A intended to 

kill the person at whom he aimed." It's just that A was 

mistaken about identity of the person he fully intended to 

shoot. 

This way of understanding mistaken-identity cases 

exploits the ambiguity contained in phrases such as "' he 

intended to kill the man at whom the knife was 

Wayne R. Lafave and Austin W. Scott, Criminal Law. 
p.285 . 
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d i r e c t e d . W e  m u s t  a g r e e  w i t h  L a f a v e  a n d  S c o t t ,  I  

think, that in mistaken-identity cases, agents form 

intentions, say, to stab that man standing there. But the 

question we must now face head-on is whether these 

intentions are sufficient to establish voluntariness with 

respect to what actually happened. The answer to this 

question will ultimately depend on how we understand what 

happened and, specifically, on how we understand what the 

agent in question stands accused of doing. For instance, if 

we understand what happened in the case of Jealous James in 

terms of the killing of James, Jr., then it looks as though 

Jealous James's conduct was considerably less than 

voluntarily. We cannot say, that is, that Jealous James 

voluntarily killed his own son. On the other hand, however, 

if we understand what happened in terms of the killing of 

the human being at whom James aimed and shot, then there is 

a very good sense in which his conduct was voluntary. 

Jealous James voluntarily aimed his gun at another human 

being, and he voluntarily pulled the trigger in the hope 

that he would kill his victim.®" 

What is it that Jealous James stands accused of doing? 

Pretty clearly, we want to hold James blameworthy for 

Hall, General Principles of the Criminal Law, 
reprinted in Morris, Freedom and Responsibility, p.3 66. 

My analysis here owes much to Houston Smit. 
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killing another human being, regardless of whether we hold 

him blameworthy for killing his own son. The problem this 

raises for my critique of the traditional analysis is the 

following. To establish voluntariness with respect to what 

happened, it need only be shown that Jealous James 

voluntarily killed another human being. But, as we have 

seen, this is easily established. The difficulty is in 

establishing voluntariness with respect to what happened 

when we understand the upshot of James's conduct in terms of 

the death of James, Jr. So, it follows that the relevant 

act-token can be attributed to Jealous James and, therefore, 

that the corresponding attribution of responsibility meets 

the requirement on voluntary action articulated above: the 

only way voluntarily to do an act of a given type is 

voluntarily to do an act-token of that type. Even though 

James did not voluntarily kill his own son, he voluntarily 

killed the person at whom he aimed and shot. This is 

sufficient to hold him to blame for what happened. 

Does this mean that the traditional analysis circumvents 

the challenge under development? Does it follow that the 

excusing force of a mistake of fact depends crucially upon 

the presence or absence of subjective culpability? I want 

now to complete my challenge to the traditional analysis by 

arguing that the apparent ubiquity of this relationship--the 

relationship between excuses and the absence of subjective 
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culpability--is contingent upon features of the chosen 

examples themselves. To defend this claim, allow me to 

alter the case of Jealous James once more. Let us again 

assume that James is assured that the estate is empty but 

for his driver and that James hides in the bushes outside 

the chauffeur's quarters and waits for his victim. At dusk, 

the chauffeur's door swings open, James recognizes the 

jacket of the chauffeur's uniform, and he proceeds to fire 

three shots at his target. Unbeknownst to James, however, 

what he actually sees when the door opens is the chauffeur's 

reflection in a mirror, behind which James, Jr., who has 

retuamed unannounced from boarding school, is standing. The 

bullets go through the mirror and hit James, Jr., thus 

killing him. What do we say of this case? Is Jealous James 

to blame for what happened? 

Admittedly, James intended to kill someone, and someone 

was killed as a result of his conduct. But this case is 

precisely analogous to the transferred intent cases. The 

most important feature of the case is that no act-token of 

the given type, viz., killing someone, can be attributed to 

James. James did not know that he was shooting at a mirror 

behind which someone was standing. So, the individual in 

fact killed was in no sense the object of his devious plan; 

consequently, it cannot be said that he voluntarily did what 

he is accused of doing. In this case, that is, James can 
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appeal to his mistake of fact to ground an excuse for his 

conduct. This understanding of the case implies, I think, 

that an agent can be excused on the basis of his mistake of 

fact despite the truth of the claim that he was clearly-

characterized by subjective culpability. In other words, a 

faultless mistake of fact can undermine an attribution of 

responsibility without displacing subjective culpability--

even if we understand subjective culpability as indexed to 

offense-types. 

My discussion in the last two sections has focused 
on offense-types, and, in all fairness to Feinberg, he--
unlike advocates of the Model Penal Code Approach--does not 
index subjective culpability to offense-types, but rather to 
act-types. It should be clear, though, that basic argument 
of this section applies to Feinberg's analysis as well. On 
a hypothetical case provided by Robert Keeton, Legal Cause 
in the Law of Torts. Feinberg writes, "Sua Culpa," in his 
Doing and Deserving, p. 196, "The defendant's conduct was 
negligent because it created a risk of poisoning, but the 
harm it caused was not within the ambit of that risk. The 
risk of explosion was not negligently created. Hence the 
aspect of the act in virtue of which it was faulty was not 
the cause of the harm." Notice, however, that there can be 
cases in which, say, an agent mistakenly poisons his victim, 
even though he meant to poison her all along. For example, 
an agent might intend to kill his victim with poisoned 
tomato sauce when, in fact, it is the hamburger meat, which 
is tainted with e coli, that ultimately leads to her death. 
In this case, "the aspect of the act that was faulty was 
also one of the aspects in virtue of which the act was a 
cause of the harm." Thus, the agent's conduct meets 
Feinberg's causal relevance condition, in addition--that is-
-to the fault condition and the causal condition. However, 
the agent has an excuse for his conduct, I think, because he 
did not voluntarily do an act-token of the relevant type. 
See Chapter 3 for a fuller analysis of voluntariness. 
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Even though this conclusion was a long time in the 

making, it is hardly a surprising result given the nature of 

subjective culpability: subjective culpability must be 

understood in terms the way in which an agent is motivated 

by his desires and aversions to engage in acts of certain 

types. And it is hard to see how we might understand this 

notion differently. Agents such as Jealous James are 

certainly no less subjectively culpable for being mistaken, 

for example, about the location of the individuals they aim 

to kill. After all, each such agent was trying to kill 

someone! My point, though, is that faultlessly mistaken 

agents can avoid attributions of blameworthiness for their 

conduct on the grounds that their conduct was less than 

voluntary. This is because voluntariness is indexed to act-

tokens and, accordingly, cannot be established merely by 

showing that a given result was of the same type as that 

intended. It follows, I sxibmit, that the traditional 

analysis fails as an account of the excusing force of 

faultless mistakes of fact. 
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CHAPTER 3 

Faultless Mistakes o£ Fact 
and Agent Voluntariness 

I. Introduction 

An excusing faultless mistake of fact calls into question 

the connection between an agent's will and his conduct. If 

A faultlessly believes that B is an intruder breaking into 

his home and, so, shoots him, but B turns out only to be A's 

son breaking curfew, then we say of A's conduct that it was 

not voluntary enough for an attribution of moral 

responsibility. What A ultimately did was against his own 

will: it was something he would not have done had he not 

been mistaken about the facts of the matter. For purposes 

of assessing moral responsibility, then, we can say that A's 

conduct was--in the relevant sense--involuntary. 

In some cases, however, it is less clear whether a 

mistaken agent's actions lack the requisite level of 

voluntariness for an attribution of moral responsibility. 

In particular, we might question the relevance of an agent's 

mistake of fact to the voluntariness of his conduct when 

what that agent did was something he wanted to do all along. 

C invites D to go hunting and decides to shoot D and to pass 

it off as an accident. Early on in the excursion, C fires 

at what he faultlessly believes is a bear. But it is not a 
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bear that C sees; it is D. If C's shot kills D, is C 

morally responsible for what he has done? Clearly, what C 

did was not against his will. We cannot say, that is, that 

his conduct was--in the relevant sense--involuntary. But 

can we say that C's conduct was voluntary enough for an 

attribution of moral responsibility? 

The question, then, is not so much whether 

voluntariness is necessaory for an attribution moral 

responsibility but, rather, how much voluntariness is 

necessary. With respect to faultless mistakes of fact, one 

influential view is that a mistake fails to ground an excuse 

for an agent's conduct if what that agent did merely accords 

with his will--if, that is, it was something he would have 

done anyway.^ This view, which I call the hvpothetical 

account of volitional relevance, holds that a mistake of 

fact is relevant to an agent's will if, and only if, that 

agent would not have done what he is accused of doing had he 

not been mistaken. Much of this chapter is comprised of an 

extended analysis of the hypothetical account. Against this 

view, I shall argue that it is not sufficient for an 

attribution of moral responsibility that an agent's conduct 

merely accords with his will. I shall suggest that we 

should reject the hypothetical account and that, in its 

^ See, e.g., Aquinas, Basic Writings. pp.236ff, and 
Alan Donagan, A Theorv of Morality, pp.l27ff. 
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place, we should accept that a mistake of fact lacks 

relevance to what an agent wills onlv if that agent did what 

he is accused of doing because this is something he was 

willing to do. In other words, an agent's actions are 

voluntary enough for an attribution of responsibility only 

if what that agent did conforms to his will. So, in the 

case above, C is not morally responsible for killing D. 

In essence, this chapter gives an account of the way in 

which mistakes of fact undermine voluntariness. My ultimate 

strategy, however, shall be to argue from a more general 

account of how voluntary an agent's actions must be if we 

are to make an attribution of moral responsibility to that 

agent. In Section II, I shall lay Aristotle's view of the 

way in which mistakes of fact undermine voluntariness. I 

begin with Aristotle for two reasons. First, I think that 

Aristotle is correct in his claim that the excusing force of 

a mistake of fact turns on the relevance of that mistake to 

what the agent wills. Secondly, Aristotle's view is a good 

starting point because it serves as the impetus to 

hypothetical account. Against the Aristotelian analysis, I 

shall suggest in Section III that we cannot understand 

volitional relevance in terms of the notion of regret. A 

mistake of fact can be relevant to what an agent wills, even 

though he does not regret what he is accused of doing. In 

Section IV, I shall turn to the hypothetical account of 
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volitional relevance, and I shall argue that what this 

account gets right is this: it is sufficient for 

establishing the volitional relevance of an agent's mistake 

of fact that the agent would not have done what he is 

accused of doing had he not been mistaken. In Sections V 

and VI, however, I shall challenge the necessity claim of 

the hypothetical account, the claim that it is necessarv for 

a showing of volitional relevance that the agent would not 

have done what he is accused of doing had he not been 

mistaken. The argument of Section V considers whether a 

commitment to weak causal relevance supports the 

hypothetical account, and the argument of Section VI looks 

at what I call strong causal relevance. Section VI's 

analysis is set in the context of a discussion of the 

ability to do otherwise, and the argument appeals to more 

general considerations about responsibility and control in 

order to make sense of volitional relevance. In Section 

VII, I shall apply what the argument of Section VI tells us 

about voluntariness to the analysis of the excusing force of 

faultless mistakes of fact. 

XI. Aristotle on Voluntariness 

A good place to begin an analysis of voluntariness is with 

Aristotle. Aristotle held that our actions "receive praise 

or blame when they are voluntary, but pardon, sometimes even 
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pity, when, they are involuntary."^ One factor that comes to 

bear on voluntariness is an agent' s knowledge of " the 

particulars that the action consists in."^ Most 

importantly, Aristotle thinks, the agent must know "what he 

is doing" as well as "the result for which he does it.""' 

Thus, we question the voluntariness of an agent's actions 

when, for example, he shoots his son thinking him an 

intruder. Voluntariness is similarly called into question 

when the father subsequently applies a tourniquet, which 

results in the loss of his wounded child's bullet-ridden 

leg. With respect to the first action, we simply say that 

the agent did not know what he was doing; with respect to 

the second, we say that there is a good sense in which he 

knew what he was doing but that he was mistaken about the 

consequences of his actions. 

On Aristotle's view, however, not all such ignorance 

excuses. In the first place, a mistake of fact excuses an 

agent's action only if the mistake is properly characterized 

as causing the action, only if--that is--the action was done 

"by ignorance" as opposed to simply "in ignorance."® 

Aristotle articulates the distinction between actions done 

"by ignorance" and actions done "in ignorance" by appeal to 

^ Nicomachean Ethics> 1109b30-32. 
^ Id., lllla23. 
* Id., llllal9. 
= Id., llllb25ff. 
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cases in which an agent's actions are ultimately caused by 

something other than his ignorance, e.g., his drunkenness or 

his anger.® Initially at least, it might seem that the 

central idea is that an agent cannot legitimately offer 

ignorance as an excuse when his actions (and his ignorance) 

can be traced to some further condition for which he is 

responsible. This reading gains support from the fact that 

in each of Aristotle's examples of actions done "in 

ignorance," the agent's ignorance is traceable to some state 

or condition for which that agent is ultimately at fault. 

It is the agent himself who is ultimately responsible for 

his drunken condition or his uncontrolled anger and, so too, 

for the ignorance that results. 

What we should notice, however, is that the more 

general Aristotelian point can be understood as going well 

beyond issues of culpable ignorance. The more general point 

is one about the ultimate cause of an agent's actions. In 

cases in which an agent's ignorance is due to some 

incapacitating condition for which he is not responsible, 

e.g., involuntary drunkenness or hypnotically induced anger, 

it is similarly true that the agent can be said to act "in 

ignorance," not "by ignorance." His actions, that is, can 

be traced to an alternate cause. Of course, we say of these 

® Id., 1110b26. 



124 

cases that the agent ultimately has an excuse for his 

conduct. We say this, however, not on the grounds that he 

was in some way mistaken. Rather, we excuse him because he 

was the faultless victim of some incapacitating condition. 

So, regardless of whether an agent is responsible for 

his incapacity, we do not understand the ignorance to which 

his incapacity gives rise as falling under an excusing 

condition since "both the doer's acts and his ignorance of 

them are parallel effects of the same cause..."' If he is 

responsible for his incapacity, then we are inclined to 

think that he has no excuse at all and, therefore, no excuse 

grounded in a mistake of fact. If he is not responsible for 

his incapacity, then he has an excuse based on the 

incapacity itself and, therefore, not on the mistake. 

Accordingly, Aristotle's distinction between actions done 

"by ignorance" and actions done "in ignorance" can be 

understood as a distinction between (1) actions grounded in 

mistakes of fact and (2) actions grounded in other 

(potentially) responsibility-underroining states or 

conditions, as opposed to a distinction between (1) actions 

grounded in faultless mistakes of fact and (2) actions 

grounded in culpable ignorance. 

Donagan, A Theory of Moralitv. p. 129. 
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Aristotle's first requirement on an excusing mistake of 

fact, viz., that the action it excuses be done "by 

ignorance," is certainly crucial to an appropriate 

understanding of the way in which mistakes of fact excuse. 

On Aristotle's view, however, not even the more general 

formulation of the distinction on which it rests makes for 

an exacting cut between excusing and non-excusing mistakes 

of fact. For, according to Aristotle, some mistakes of fact 

fail to excuse not because what was done was ultimately the 

result of some further state or condition that explains both 

the conduct and the mistaken belief but, rather, because the 

action to which the mistaken belief gave rise is not 

appropriately characterized as involuntary.® In some cases, 

that is, an agent's actions can be less than voluntary but 

still voluntary enough for an attribution of responsibility. 

This is because not all less than voluntary action is 

inconsistent with an agent's will, and Aristotle holds that 

it is only with respect to action that meets this more 

stringent requirement of volitional inconsistency that an 

agent can elude an attribution of responsibility. 

Aristotle articulates this second requirement on 

excusing mistakes in terms of the notion of regret. An 

agent can be held responsible for his actions even though he 

® Nicomachean Ethics. ILLOblSff. 
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is ignorant of certain aspects of his actions (and, so, even 

though he acts in a less than voluntary manner) when he 

feels no pain or regret with respect to what was done. He 

puts the argument this way: 

Everything caused by ignorance is non-voluntary, but what is 
involuntary also causes pain and regret. For if someone's 
action was caused by ignorance, but he now has no objection 
to the action, he has done it neither willingly, since he 
did not know what it was, nor unwillingly, since he now 
feels no pain. Hence, among those who act because of 
ignorance, the agent who now regrets his action seems to be 
unwilling while the agent with no regrets may be called non-
willing, since he is another case--for since he is 
different, it is better if he has his own special name.® 

Aristotle's second requirement, then, can be understood in 

terms of a condition on voluntariness. When an agent acts 

on a mistake of fact, he is excused just in case his actions 

are involuntary. Such an agent's actions are involuntary 

just in case he is appropriately characterized as unwilling. 

And, he is appropriately characterized as unwilling just in 

case he now regrets what it is that he is accused of doing. 

In short, for Aristotle, actions based on a mistake of fact 

are voluntary enough for an attribution of responsibility 

just in case the agent in question feels no pain or regret 

with respect to his conduct. 

' Id., 1110bl9ff. 
" Susan Sauve Meyer, Aristotle on Moral 

Responsibility. pp.85ff, argues that Aristotle's appeal to 
the notions of pain and regret are meant to tell us 
something about the appropriateness of the attitudes such as 
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Combining the two requirements, the Aristotelian view 

now reads as follows: mistakes of fact serve as excusing 

conditions if, and only if, they can be said to give rise to 

actions with respect to which agents feel pain or rearet. 

The distinction that Aristotle seems to have in mind is one 

between the completeness of an appeal to a mistake of fact 

as an explanation of an agent's conduct and the volitional 

relevance of any such appeal. If I mistakenly thought that 

your car was mine due to the fact that I was in a drunken 

stupor when I took it, it is not quite right to say that my 

mistake was the cause of my actions. For, in this case, my 

anger and resentment, not about the appropriateness of 
attributions of responsibility. But consider the passage 
immediately preceding Aristotle's discussion of ignorance 
and regret. Aristotle writes. 

But suppose someone says that pleasant things and fine things 
force us, since they are outside us and compel us. It will 
follow that for him everything is forced, since everyone in 
every action aims at something fine or pleasant. Moreover, 
if we are forced and unwilling to act, we find it painful; 
but if something pleasant or fine is its cause, we do it with 
pleasure. It is ridiculous, then, for [our opponent] to 
ascribe responsibility to external [causes] and not to 
himself, when he is easily snared by such things... 

Here, it seems that the absence of pain or regret comes to 
bear on our attributions of responsibi1itv. not just on our 
attitudes of, for example, anger. Admittedly, Aristotle 
completes the passage by pointing out that in the cases at 
hand the agent contributes something to what is done, and 
this would distinguish this sort of case from the ignorance 
cases (except when the ignorance is ignorance as to what is 
fine or pleasant). It is less than clear, however, that 
Aristotle thinks that this feature of the cases (whether the 
agent makes a contribution) does all the work in the 
argument. 
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appeal to the mistake lends itself to the charge that it 

leaves out much of the story. Admittedly, my ignorance is 

part of a causal explanation of what I did, but a more 

complete explanation would appeal to the drunken state I was 

in when I drove off in your car, the state that also 

explains my ignorance. In contrast, however, if we assume 

that my conduct can be traced to my mistake, as opposed to 

some incapacitating condition, but that I am now indifferent 

to the fact that it was your car that I have taken, then it 

is the volitional relevance of my appeal to the mistake, not 

its completeness, that we question. On the Aristotelian 

view, my appeal falls flat in this case because it cannot be 

said of what I have done that it is inconsistent with my 

will. Accordingly, an appeal to a mistake of fact needs to 

show completeness and volitional relevance, and this is 

reflected in Aristotle's first and second requirements, 

respectively. 

Aristotle is correct, I think, that a determination of 

the excusing force of a mistake of fact must focus upon the 

volitional relevance of the mistake. It must focus, that 

is, on the connection between the mistake of fact and what 

the agent willed. If the agent's will is appropriately 

characterized as indifferent to the mistake, i.e., if what 

he willed and so did was actually unaffected by his mistake, 

then his mistake of fact cannot ground an excuse for what he 
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is accused of doing. The difficulty, however, is in 

specifying what constitutes volitional relevance. In the 

next section, I shall argue that Aristotle's appeal to the 

notion of regret is ultimately out of place in a 

determination of this sort. My argument has two tacks: I 

shall argue, first, that the presence of regret is not 

sufficient to show that an action grounded in a mistake of 

fact is inconsistent with an agent's will and, secondly, 

that the presence of regret is not even necessary to 

establish volitional inconsistency. 

III. The Notion of Regret 

To test the role of regret in a determination of volitional 

relevance, let us understand Aristotle's analysis this way: 

an action done bv ignorance is excused if, and only if, it 

gives rise to regret. Now, when it comes to our assessments 

of the role played by other responsibility-undermining 

factors, e.g., force, it is true that one general 

consideration that speaks against an attribution of 

responsibility is that the agent in question now regrets 

what happened. If I show sincere regret for what happened, 

this might give you some reason to think that I did not mean 

to do what I am accused of doing, that I was not responsible 

for my conduct after all. For the way I presently feel 

about what happened serves as evidence as to the way I 
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(would have) felt about it in the past, and if I (would 

have) felt badly enough about it in the past, then you might 

infer that I did not do--indeed, that I could not have done-

-what I am accused of doing. However, as we shall see, any 

conclusions we might draw from the presence of regret must 

be tempered by the force of the following claim: agents 

often experience regret for their past actions in spite of 

the fact that no excusing conditions obtained when they 

carried them out and, therefore, in spite of the fact that 

they can be held responsible for their actions. 

One obvious factor that can influence whether an agent 

experiences regret is that agent's fear of paying the 

consequences for what he has done. An agent may regret 

doing what he did simply on the grounds that he now faces 

punishment for doing it. More admirably, however, feelings 

of regret can also reflect a healthy sense of the need for 

self-directed moral appraisal. Here, we might think of the 

appropriate feelings of regret that we often experience in 

response to that for which we can legitimately be held 

responsible. There is reason to think, that is, that regret 

belongs to what P.F. Strawson refers to as "the self-

reactive attitudes associated with the demands on oneself 

for others. In fact, on Stawson's view, it is ultimately 

P.F. Strawson, "Freedom and Resentment," p.15. 
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these attitudes that mark off the actions for which we can 

be held responsible, not the actions for which we have an 

excuse. This more contentious point aside, however, we must 

acknowledge that we do expect regret from agents for the 

wrongs they are responsible for committing. And, if we 

acknowledge the appropriateness of these expectations, we 

must also accept that the presence of regret is not 

sufficient to show that an action is inconsistent with an 

agent's will. For, if the presence of regret were 

sufficient to show that an action is inconsistent with an 

agent's will, then the self-reactive attitudes would 

certainly be out of place when it comes to an assessment of 

the actions for which agents are responsible. The self-

reactive attitudes could not play the role they actually do 

play because we could not allow, let alone expect, that 

wrongdoers might regret these actions. But feelings of 

regret are just what we expect from responsible agents. It 

follows, therefore, that the presence of regret is not 

sufficient to show that an action is inconsistent with an 

agent's will. 

More importantly, however, the presence of regret is 

not necessary to establish volitional inconsistency. The 

following case illustrates this point. Beatrice despises 

her neighbor Bill. For one thing, Bill "borrows" whatever 

he needs from Beatrice's storage shed without permission. 
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only to return these things when he has managed to break 

them and, then, to reproach Beatrice for having faulty 

equipment. One morning Beatrice gets into her car and backs 

out of her carport on her way to work. Unbeknownst to 

Beatrice, however. Bill was under the car at the time in an 

attempt to "borrow" a part. Beatrice backs over Bill and 

instantly kills him. Of course, Beatrice is shocked when 

she sees Bill lying dead in her carport, but once she 

verifies her neighbor's death, she notices that she feels 

not even a twinge of regret. In fact, she's quite satisfied 

with this recent turn of events. She would never have 

backed over Bill on purpose, but now that it's done, she 

experiences no negative feelings whatsoever. But this means 

that Beatrice's conduct can be understood as inconsistent 

with her will, even in the absence of any regret on her part 

with respect to what happened. This case shows that the 

presence of regret is not necessary to establish volitional 

inconsistency. Despite Aristotle's claims to the contrary, 

an action grounded in a mistake of fact may well be 

inconsistent with an agent's will even though the agent at 

no time feels regret with respect to what he is accusing of 

doing. 

Are there any grounds, other than the epistemic reasons 

noted above, upon which might we expect of Beatrice that she 

regret Bill's demise? Here, we might do well to consider 
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Bernard Williams's notion of agent - rearet. Williams insists 

that an agent often experiences a special kind of regret 

"towards his own past actions (or, at most, actions in which 

he regards himself as a participant) " and that this sort of 

regret is familiar even in cases in which what happens as a 

result of an agent's actions is something "far beyond what 

[he] intentionally did."" It is important to point out, 

however, that not even Williams thinks that we must 

experience agent-regret with respect to all such results. 

For, in some cases, " [w] e may recognize the need to pay 

compensation for damage we involuntarily cause, and yet this 

recognition be of an external kind, accompanied only by 

regret of a general kind or by no regret at all. "" 

Williams's claim, then, is that agent-regret is sometimes an 

appropriate response to what we involuntarily bring about, 

not that it is always appropriate. As he makes what I take 

to be his main point, "it would be a kind of insanity never 

to experience sentiments of this kind towards anyone, and it 

would be an insane concept of rationality which insisted 

that a rational person never would."" So, even if we 

accept, following Williams, that regret has a role to play 

" Bernard Williams, "Moral Luck," pp.27-28. 
" Xd. , p.28. Here, I think Aristotle might say that 

in the absence of agent-regret, the damage is merely non
voluntary. 

" rd. , p.29 (my emphases) . 
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in our responses to what we involuntarily bring about, there 

is nevertheless little reason to follow Aristotle in 

thinking that the presence of regret is necessary to show 

that agents such as Beatrice elude an attribution of 

responsibility with respect to the results of their 

conduct." 

This leaves us with a second species of regret to which 

Beatrice is potentially susceptible, what we might call 

spectator-regret. As Williams articulates this notion, the 

idea behind spectator-regret "is something like 'how much 

better if it had been otherwise' , and the feeling can in 

principle apply to anything of which one can form some 

conception of how it might have been otherwise, together 

with consciousness of how things would then have been 

better."^® Now, if Beatrice experiences no spectator-

regret, then she might well be criticizable for the way she 

feels. Unpleasant as Bill was in life, death was surely too 

harsh a punishment for the way he treated others. So, we 

might think that Beatrice really ought to feel some regret 

about the fact that Bill was crushed under the wheels of her 

car. But the issue of how Beatrice ought to feel is 

different from the issue of what she can be held responsible 

In fact, Williams seems to think that regret and 
responsibility go together. 

Williams, "Moral Luck," p. 27. 
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for doing. We cannot, that is, blame her for Bill's death 

just because she doesn't feel regret for what happened. The 

reasoning is similar to that utilized in the first tack of 

my argument against Aristotle's appeal to the notion of 

regret. The feelings of spectator-regret that we experience 

with respect to the results of our actions are influenced by 

all sorts of factors, not simply whether these results 

conflict or accord with our wills. So, just as we can 

regret what we have willingly done because we have now been 

exposed as wrongdoers and, as a consequence, face 

punishment, we can similarly fail to regret the results of 

what we have unwillingly done when these results neatly 

serve our purposes. 

Aristotle's account fails, therefore, because it 

assumes that regret is a function of will only. As the 

above arguments show, our experience of regret is 

significantly more complicated than Aristotle's account 

allows. For an agent's experience of regret can also be 

affected by factors in addition to whether the agent was 

willing or unwilling to do what he is accused of doing. Put 

another way, our feelings of regret are often contingent 

upon things such as our self-interested assessments of 

outcomes, and this implies that the presence or absence of 

regret marks off something other than that which we are 

willing or unwilling to do. Thus, we must reject the 
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assumption that regret is a function of will only. Since 

regret is a function of a variety of factors, we must allow 

both for cases in which agents regret actions done willingly 

and for cases in which they fail to regret actions done 

unwillingly. This means that we must look elsewhere for a 

determination of volitional relevance. 

IV. The Hypothetical Accoxuit of Volitional Relevajice 

Perhaps a better way to understand volitional relevance is 

to appeal to a broadened interpretation of Aristotle's first 

requirement on excusing mistakes of fact. On this broadened 

interpretation, an action is done "in ignorance," not "by 

ignorance, " if the agent would have performed the action had 

his mistaken belief or beliefs been corrected. Joel 

Feinberg, for one, understands Aristotle's distinction this 

way: "Aristotle distinguished..between choices in ignorance 

(but such that they would not change even if there were 

knowledge) and choices 'by reason of ignorance.'"^"' 

According to the broader interpretation, that is, actions 

can be done in ignorance even though there is no further 

state or condition to which we might appeal to explain the 

agent's conduct. The presence of some such state or 

condition is sufficient to support the claim that an action 

Joel Feinberg, Harm to Self, p. 116. 
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is done "in ignorance," not "by ignorance," but it is not 

necessary to support this claim. Actions can also be done 

"in ignorance," not "by ignorance," when an agent's mistaken 

beliefs are not hypothetically relevant to what he willed, 

and his mistaken beliefs are hypothetically relevant to what 

he willed if, and only if, setting the agent straight about 

the facts would have led him to act differently. 

The hypothetical understanding of volitional relevance 

is perhaps better ascribed to Aquinas than to Aristotle. It 

is not well suited to Aristotle's account because, as we 

have seen in the previous section, an agent can fail to 

regret what happened as a result of his conduct (and, so, be 

held responsible), even though he would not have done what 

he is accused of doing had he not been mistaken about the 

facts of the case. This means that Aristotle's requirement 

on volitional relevance is significantly stronger than the 

hypothetical account allows. Aquinas's account, however, is 

more clearly committed to assessing the volitional relevance 

of a mistake of fact in terms of what the agent would have 

done had he got the facts right. According to Aquinas, 

ignorance is concomitant. 

when there is ignorance of what is done, but so that even if 
it were known, it would be done. For then ignorance does 
not induce one to will this to be done, but it just happens 
that the thing is at the same time done and not known. 
Thus,...a man [who kills a foe, whom he wishes to kill. 
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thinking at the time that he is killing a stag] did indeed 
will to kill his foe, but killed him in ignorance...'® 

When it comes to ignorance of this sort, Aquinas concedes 

that it "causes non-voluntariness, since that which is 

iinknown cannot be actually willed. Concomitant ignorance 

lacks volitional relevance, however, because it "does not 

cause involuntariness. . . 

The hypothetical account of volitional relevance finds 

more recent expression in Alan Donagan's A Theory of 

Morality. Donagan calls attention to Aquinas's example of 

"a cutthroat [who] murders his father for his purse, not 

knowing that his victim is his father but not caring 

either. Donagan holds that "[s]uch a man cannot be said 

to commit parricide because of ignorance; for he would have 

committed it even had he not been ignorant. He draws a 

similar conclusion with respect to 

revolutionaries who blow up a prison wall to release the 
inmates, thereby unwittingly causing the death of a man who, 
unknown to them, is sleeping by the wall and is killed by 
its fall. Since they would have blown up the wall even had 
they known the man was there, they do not cause his death 
because of ignorance but only in ignorance. In such cases, 
it is clear that the doer is fully culpable for his deed.^^ 

Aquinas, Basic Writings, p. 237 (emphasis added) . 
" Id. 
Id. 
Donagan, A Theory of Morality, p.129. 
Id. , (emphasis added) . 
Id. , (emphasis mine) . 
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The point, I take it, is that we cannot say of either the 

ignorance of the parricide or of the ignorance of the 

revolutionaries that it is relevant to what was willed. 

Since both the parricide and the revolutionaries would have 

willed, on their corrected beliefs, what in fact happened, 

it is appropriate to hold them accountable for their conduct 

despite their ignorance. Or so the argument goes. 

At this point in the development of the hypothetical 

account of relevance, it is important that we not allow its 

apparent force to rest on the assumption that the agents in 

question acted in a reckless or negligent fashion.^'' For, 

if we say that the parricide should have known that his 

victim was his own father or that he consciously disregarded 

the risk of killing his father, say, by carrying out his 

attack in the neighborhood in which his father lived, then 

it is the fact that he is culpable with respect to his 

actual victim, not the fact that he is culpable in the 

hypothetical case, that supports an attribution of 

blameworthiness to him. In fact, the way in which the 

example is developed lends itself to this sort of reading: 

the cutthroat kills his own father, "not knowing...but not 

caring either." Accordingly, we might think that the 

parricide's indifference gave rise to recklessness or 

See Section III of Chapter 2 for a discussion of the 
levels of culpability. 
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negligence with respect to his actual victim. Similarly, we 

might well think that the revolutionaries should have known, 

that someone might be killed in the explosion or, more 

strongly, that they consciously disregarded this risk. Once 

again, insofar as we would be correct to draw this sort of 

conclusion, it is what they have actually done, not what 

they would have done, that precludes an excuse based on 

their ignorance. 

One thing that can be said on behalf the hypothetical 

account of relevance is the following. If an agent would 

have acted differently had he not been mistaken, then this 

seems to constitute sufficient reason for thinking that his 

conduct was not voluntary enough for an attribution of 

responsibility. Feinberg employs this particular facet of 

the hypothetical account of volitional relevance in the 

context of his analysis of self-regarding harms and, 

specifically, those harms that arise from failures of 

consent. Defective beliefs about certain background facts, 

he thinks, undermine voluntariness, and, as a consequence, 

they generate failures of consent. He puts the argument 

this way. 

When B consents to A's proposal even though it may be 
dangerous to his interests to do so, he acts because certain 
beliefs about the matter of the proposal mesh with his 
desires in such a way as to constitute reasons in favor of 
accepting it. That subclass of B's total set of beliefs 
about the world that are germane as reasons for or against 
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the proposal we can call the 'inducement' for the proposal. 
If some of these beliefs were to change, then the case for 
the proposal would be weakened or strengthened accordingly. 
Other beliefs are so critical to B's motivation that were 
they to change, B would no longer choose to consent...If the 
transaction has already taken place when B learns the truth, 
he may argue that his consent was not voluntary because of 
the falsity of the belief that led him to grant it in the 
first place. Mistaken inducement beliefs clearly are among 
the factors generally thought to diminish the voluntariness 
of consent to ordinary contractual exchanges... If a seller 
failed to discharge his duty to disclose [the facts that are 
likely to be critically germane to the buyer's decision], 
then insofar as the undisclosed facts undermined an 
assumption that was a critical (necessary) part of che 
buyer's inducement, the buyer's consent to the transaction 
was involuntary. . 

Thus, there are indeed cases in which the relevance of a 

mistake of fact can be established in light of the way in 

which the information necessary to correct the mistaken 

belief would have come to bear on what the agent willed. In 

the case at hand, there is reason to question the 

voluntariness of B's consent when B was "ignorant of, or 

mistaken about, certain facts which, if known at the time of 

the agreement, would have led him not to consent."^® The 

information necessary to correct the mistaken belief would 

have led B to withhold consent, and this is sufficient to 

establish that his consent was given "by ignorance," not "in 

ignorance. " 

Feinberg, Hainn to Self, pp. 273-274. 
Id. , p.269. 
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Feinberg's argument is indexed to self-regarding harms 

and, in particular, to harms resulting from failures of 

consent. But his analysis applies equally well to other-

regarding harms for which agents often offer excuses. Just 

as an agent can claim that the voluntariness of his consent 

is undermined by a mistake of fact that turns out to be 

critical to his inducement, he can also claim that a mistake 

of this sort undermines the voluntariness of his other-

regarding actions. If B can show that he would not have 

killed A had he (B) not believed that A was deer, as opposed 

to an animal rights activist wearing a deer suit to confuse 

the hunters, then we have reason to think that B's killing 

of A was not voluntary enough to hold him responsible for 

A's death. What B's appeal to the hypothetical relevance of 

his mistaken belief does is to establish its importance in 

what actually happened. B's claim in this case is that it 

was ultimately his mistaken belief that led him to do what 

he is accused of doing. 

To its favor, then, the hypothetical account correctly 

holds that a mistaken belief undermines an attribution of 

responsibility to an agent for his conduct if that agent 

would not have done what he is accused of doing had he not 

been mistaken. As we shall see, however, this is a far 

stretch from accepting the further claim advocated on the 

hypothetical account, viz., that a mistaken belief 
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undermines an attribution of responsibility to an agent for 

his conduct only if that agent would not have done what he 

is accused of doing had he not been mistaken. But, before 

turning to my challenge to the necessity claim of the 

hypothetical account, we should consider a potential 

objection to its sufficiency claim. The objection I have in 

mind comes out in the following sort of case. What if 

Student A believes that Professor B's office hours are on 

Monday and, therefore, that Professor B will not be in his 

office on Tuesday to catch Student A in the act of stealing 

Professor B's computer? In this case, it is true that 

Student A would not have done what he is accused of doing 

had he known that Professor B's office hours are actually on 

Tuesday, had he known--that is--that Professor B would be in 

his office to catch him in his act of theft. But surely, 

one might say. Student A's mistake does not ground an excuse 

for what he has done, regardless of whether his mistake is 

hypothetically relevant to his conduct. 

The way to deal with this objection, I think, does not 

require that we reject the sufficiency claim of the 

hypothetical account, viz., that it is a sufficient 

condition on the relevance of a mistake of fact to what the 

agent willed that the agent would have acted differently had 

he not been ignorant of the facts. Rather, it requires that 

we think clearly about the way in which Student A's mistake 
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calls into question the voluntariness of his conduct. The 

hypothetical relevance of Student A's mistake is sufficient 

to establish what seems perfectly clear, viz., that he did 

not voluntarily steal Professor B' s computer in the presence 

of Professor B. What merits our attention, however, is that 

this is not what he is accused of doing. Student A is 

accused of something much simpler, viz., stealing Professor 

B's computer, and, as such, this way of understanding what 

he did makes no reference to features of the case about 

which Student A was mistaken. Student A might have been 

similarly mistaken about other things as well. For example, 

he might have faultlessly held the mistaken belief that he 

would not spend the night in jail for his theft. And, if he 

faultlessly held this mistaken belief, then he did not 

voluntarily do anything qua action that would land him 

there. Nonetheless, we might legitimately hold that his 

imprisonment is justified because he did voluntarily steal 

Professor B's computer. The point, then, is the following: 

the fact that what an agent did is voluntary enough for an 

attribution of responsibility does not entail that he held 

correct beliefs about all that he did. An attribution of 

responsibility need not always show, for instance, that an 

agent was aware of all the consequences of his actions. 

This is because there are cases in which our accusations 
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against agents make no reference to the particular features 

of their conduct about which they are mistaken. 

Now, as I noted above, it is one thing to accept that 

it is a sufficient condition on the relevance of a mistake 

of fact to what an agent willed that the agent would have 

acted differently had he not been mistaken about the facts. 

But it is another thing altogether to accept that it is a 

necessary condition on the relevance of a mistake of fact to 

what an agent willed that the agent would have acted 

differently had he not been ignorant of the facts. Let us 

now turn to the argument against the necessity claim. I 

shall suggest that the hypothetical account fails, first, 

when we understand volitional relevance in terms of what we 

might call weak causal relevance and, secondly, when we 

understand volitional relevance in terms of what we might 

call strong causal relevance. Seeing what is wrong with the 

hypothetical account will allow us to isolate the kind of 

voluntariness that is necessary for an attribution of moral 

responsibility to faultlessly mistaken agents. 

V. Weak Causal Relevcuice 

The hypothetical account aims to address the concerns about 

volitional relevance that prompted Aristotle's appeal to the 

notion of regret in his second requirement on excusing 

mistakes of fact. It attempts to address these concerns by 
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firming up the causal criterion of Aristotle's first 

requirement. Notice that Aristotle's first requirement 

reflects the insight that a mistake of fact cannot be said 

to give rise to an agent's actions when there is some 

further set of (potentially) responsibility-undermining 

factors that lie behind the mistake, factors that ultimately 

offer a more complete explanation of the conduct in 

question. What the hypothetical account attempts to capture 

is that a mistake of fact also lacks explanatory power when, 

and to the extent that, we have reason to question its 

causal role with respect to what the agent willed. 

The reasoning here is simple. An agent can hardly 

propose that it was his mistaken belief that caused him to 

do what he did if he would have been unmoved or 

insufficiently moved by the facts of the matter. And, if 

the agent's mistaken belief did not cause him to do what he 

did, then we cannot say that his mistake of fact was 

relevant to what he willed. Following discussions in the 

criminal law, we might want to say of mistakes that fail to 

meet a test of hypothetical relevance that they are causally 

inoperative mistakes.What I want to question in this 

section, however, is whether all such mistakes are actually 

causally inoperative. I shall argue that a mistake of fact 

" Cf., Glanville Williams, Criminal Law; The General 
Part, pp.199-201. 
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can be causally operative despite its failure to meet the 

hypothetical test of volitional relevance. 

The necessity claim of the hypothetical account^® seems 

to rests on the following more general principle: 

a caused b only if b would not have occurred but for a. 

On this principle, we might say--for example--that Mary's 

presence at the party caused John to cry at time t only if 

John would not have cried at t had Mary not been present at 

the party. There might well be occasion, however, to 

question this sort of claim. Even if John was particularly 

weepy on that day (so weepy--we might assume--that if Mary's 

presence had not caused him to cry at t, then someone or 

something else would have), we can still say that it was 

Mary's presence that set John off and caused him to cry.^^ 

We can admit that John's crying was overdetermined, but this 

does not change the fact that it was Mary's presence, in the 

actual scheme of things, that caused it.^" Put simply, just 

This is the claim that it is a necessary condition 
on the excusing force of a (potentially) responsibility-
undermining factor that the agent would not have done what 
he is accused of doing had this factor not been present. 

We might appeal to a more robust notion of causality 
on which it would not be true that her mistake caused John's 
conduct. But I'm afraid that an appeal to a more robust 
notion of causality would also beg the very questions about 
responsibility that I am trying to answer. 

The sort of overdeteirmination I have in mind here 
differs from what is often referred to as simultaneous 
overdetermination. In cases of simultaneous 
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because an effect is overdetermined in this fashion, it does 

not follow that no particular determining factor is causally 

operative. It is doubtful, of course, that we would say 

that Mary is morally blameworthy for making John cry. But 

our reluctance to do so should come as no surprise, given 

that causal attributions often fail to translate into 

attributions of moral responsibility.^^ 

What a faultlessly mistaken agent does can be similarly 

overdetermined, and the particular way in which a 

faultlessly mistaken agent's conduct can be overdetermined 

allows us to say of the mistake on which his conduct rests 

that it caused the agent to do what he is accused of doing. 

We can say, that is, that a mistake is causally relevant to 

what an agent did, even though he would have done it had he 

overdetermination, two or more factors are present in one 
and the same sequence of events, and each factor is by 
itself sufficient to bring about a given result. The kind 
of overdetermination that I have in mind might be called 
alternate-sequence overdeteirmination. In these cases, each 
of two or more factors is by itself sufficient to bring 
about a given result, but these factors are not present in 
one and the same sequence of events. See, e.g., Ernest Sosa 
and Michael Tooley (eds.). Causation. 

A second case is this. Each Sunday little Johnny 
and his family visit Grandma. Grandma, let us assume, is 
bedridden in a rest home. She can take visitors only at 12 
noon, and she can see only one visitor at a time. Also 
assume that each time a grandchild enters, Grandma shrieks 
in delight. So, the grandchildren take turns each week 
being the first to visit grandma. This week it is little 
Johnny's turn to be first. Now, if Grandma shrieks when 
little Johnny enters the room, we can say that he caused 
Grandma to shriek, even though she would have shrieked 
anyway. 
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not been mistaken. Farmer Fran thrusts her bowie knife into 

the feed sack to release its contents. What she doesn't 

know, however, is that Charlie the Chicken Thief is hiding 

within the sack. Now, even if Farmer Fran would have 

plunged her knife into the sack anyway because, say, she's 

warned Charlie one time too many about stealing her 

chickens, it is nevertheless true that her mistaken belief 

that the sack contained chicken feed, not a human being, 

actually caused her to do what she did. It makes sense, I 

think, to understand what she would have done in the 

hypothetical case, viz., stab Charlie to death, as being 

caused by something else. In fact, we would say of Fran's 

conduct in the counterfactual case that it was caused by her 

belief about Charlie's hiding-place, along with--of course--

her desire to rid her property of a chicken thief. Unlike 

in the actual case, that is, her conduct in the hypothetical 

case would not have been caused by her faultless mistake of 

fact as to the contents of the feed sack.^^ 

Laurence Houlgate rejects the hypothetical account 
of volitional relevance in his "Knowledge and 
Responsibility," p.113. Houlgate's rejection implies a 
commitment to the traditional analysis discussed in Chapter 
2. He says of the man who has "a 'firm intention' to do 
some wrong act x given the first opportunity" that " [w] e 
would blame [him] for havincr an intention of this sort, but 
if, owing to some mistake, he unintentionally does x at t 
(and has no intention of causing any harm at all at that 
time), we may with perfect consistency refuse to hold him at 
fault for having done x at t." 
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When an agent does what he does because of his mistake, 

we might say that his mistake has weak causal relevance to 

his conduct. This notion is to be distinguished from strong 

causal relevance: an agent's mistake of fact has strong 

causal relevance to what he does when he does it only 

because of his mistake. At the very least, the argument of 

this section has shown that a commitment to the claim that 

excusing mistakes of fact have weak causal relevance does 

not imply that we ought to accept the hypothetical account. 

For it can be true both that an agent did what he did 

because of his mistake and that he would have done it 

anyway. In other words, even if the agent would have done 

what he is accused of doing had he not been mistaken, it may 

nevertheless be true that his mistake of fact has weak 

causal relevance to what he willed. 

Of course, the advocate of the hypothetical account of 

volitional relevance may readily concede that some non-

excusing mistakes of fact play a causal role in what was 

done. It is this possibility, they might tell us, that 

makes for cases of non-voluntary action grounded in a 

mistake of fact. What the hypothetical account ultimately 

suggests, they might propose, is that a mistake of fact is 

excusing just in case it makes the action involuntary and 

that a mistake of fact makes an action involuntary in 

exactly those cases in which the agent does what he is 
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accused of doing only because of the mistake--in exactly 

those cases, that is, in which the mistake has strong causal 

relevance to what was done. Thus, my analysis must 

ultimately consider the notion of strong causal relevance. 

If the challenge to the hypothetical account is to go 

through, it must establish either claim (a): 

strong causal relevance is not necessary for an excuse 
groxinded in a (potentially) responsibility-undermining 
factor, 

or claim (b): 

a commitment to strong causal relevance does not imply 
that we ought to accept the hypothetical account. 

Before turning to the next strand of my analysis, I 

should summarize the dialectic to this point. The advocate 

of the hypothetical account suggests a mistake of fact is 

causally inoperative unless it meets the hypothetical test 

of volitional relevance. I have argued, in this section, 

that a mistake of fact can be causally operative despite its 

failure to meet the demands of the hypothetical account. We 

can say, that is, that an agent did what he is accused of 

doing because of his mistake, even though he would have done 

it anyway. The advocate of the hypothetical account might 

well reply, however, that it is not enough that an agent did 

what he did because of his mistake; if an agent's mistake is 
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to be excusing, then he must have done what he is accused of 

doing only because of his mistake.In the next section, 

to do justice to this argumentative strategy, I shall 

consider claim (a) in the context of a discussion of another 

(potentially) responsibility-xindermining factor, viz., the 

inability to do otherwise. However, as we shall see, this 

discussion ultimately constitutes a defense of claim (b) 

This discussion illuminates the kind of voluntariness 

necessary for more general attributions of moral 

responsibility, and its conclusions about the nature of 

voluntariness serve as the main impetus to the argument of 

Section VII. The argument of Section VII articulates the 

sense of volitional relevance that a mistake of fact must 

have to an agent's will if that agent is to elude an 

attribution of moral responsibility on the grounds that he 

was mistaken. 

Here, it is important to note that there is a 
question-begging version of this reply to which the advocate 
of the hypothetical account cannot appeal. If the advocate 
of the hypothetical account just means by the claim 'he did 
what he did only because of the mistake' that he would not 
have done it had he not been mistaken, then this reply 
assumes what it's trying to prove. Thus, there must be some 
other understanding of the claim that 'he did what he did 
only because of the mistake' to which the advocate of the 
hypothetical account appeals. 

Section VII shows that (a) is true as well. 
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VI. Strong Causal Relevcmce 

What kind of control is necessary for an attribution of 

moral responsibility? One prominent answer appeals to the 

so-called Principle of Alternate Possibilities (PAP). This 

principle holds that an agent is morally responsible for an 

action only if he could have done otherwise. Without the 

presence of alternate possibilities, so say advocates of 

this principle, an agent is immune to an attribution of 

moral responsibility for his actions. But philosophers 

impressed by "Frankfurt-style" counterexamples hold that 

attributions of moral responsibility are appropriate, in 

some cases at least, even if the agents in question lack the 

ability to do otherwise.^® Such counterexamples often 

require that we assess an agent's responsibility in the 

context of fanciful worlds populated by evil scientists with 

extraordinary powers at their disposal. As we shall see, 

however, this sort of imaginative enterprise may well be 

necessary--if, that is, we are to tease out those features 

that are critical to attributions of moral responsibility in 

contexts in which agents cannot do otherwise. 

The argument of this section is structured around the 

following "Frankfurt-style" counterexample, borrowed from 

Cf., Harry G. Frankfurt, "Alternate Possibilities 
and Moral Responsibility." 
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Fischer and Ravizza.^® Joe, let us assume, wiles his 

afternoons away along the piers in search of small children 

he might push into the sea. One day, Joe happens upon a 

piece of particularly good luck. A young girl stands 

watching the sunset from the end of a pier, and Joe decides 

with utmost delight to shove her over the edge. Now, as 

Fischer and Ravizza fill out the example. 

Joe is bad, but Max is no better. Max is pleased with Joe's 
plan to drown the young girl, but Max is a rather anxious 
person. Because Max worries that Joe might waver, Max has 
secretly installed a device in Joe's brain which allows him 
to monitor all of Joe's brain activity and to intervene in 
it, if he so desires.. .Max is absolutely committed to 
activating the device to ensure that Joe pushes the child, 
should Joe show any sign of not carrying out his original 
plan.^' 

In the end, however, there is no need for Max to intervene. 

Joe's own efforts are more than enough to carry out his 

nasty agenda. He proceeds to push the child from the pier, 

and she falls to her death in the water below. Call this 

Example 1. 

This "Frankfurt-style" counterexample works as follows. 

By hypothesis, Joe could not have done otherwise. Had Joe's 

resolve faltered, Max would have stepped in to make sure 

that Joe acted according to the original plan to do wrong. 

John Martin Fischer and Mark Ravizza, 
"Responsibility, Freedom, and Reason." 

" Id., p.377. 
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But it is equally clear that Joe is morally responsible for 

pushing the poor child to her death. The fact that Max 

would have intervened, that is, has no bearing on our 

attributions of moral responsibility with respect to Joe's 

behavior. So, even though Joe could not have done 

otherwise, he cannot appeal to this fact to excuse what he 

has done. It seems, therefore, that (PAP) is false: the 

ability to do otherwise is not necessary for an attribution 

of moral responsibility. 

Let us now consider a case in which Joe's inability to 

do otherwise supports an excuse for his conduct. In this 

case, assume that Max is completely unaware of Joe's foul 

pastime and that he implants the brain-monitoring and brain-

controlling device in Joe's head as Joe sleeps on the 

morning of his seaside excursion. Let us also assume not 

that Max is ready to "recruit" Joe just as Joe is about to 

push the child into the sea but, rather, that Max decides to 

skip the monitoring stage completely and simply to intervene 

directly in Joe's brain activities. Finally, imagine that 

Max programs Joe to do exactly what he would have done in 

the non-inter-vention case. So, unfortunately for Max, had 

he only known how Joe takes his leisure, he wouldn't have 

had to waste his time programming Joe's day' Let us call 

this version of the case Example 2. 
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Notice that if we make the assumptions required by 

Example 2 and, thus. Max actually intervenes in the way 

described, then it is hardly appropriate to hold Joe morally 

responsible for what happened. Admittedly, we know by 

hypothesis that Joe would have pushed the girl to her death 

anyway--regardless, that is, of whether Max intervened to 

make him do it. But this is not enough for an attribution 

of moral responsibility. For Max actually intervened to 

make Joe do what he (Max) wanted him to do. In fact, there 

is a good sense in which we can say of this case that Joe 

didn't ̂  anything for which he might be held responsible. 

Joe's conduct was subject to Max's will rather than his own, 

and this fact importantly comes to bear on a determination 

of moral agency. Specifically, it influences our 

identification of the particular agent to whom we make an 

attribution of moral responsibility. 

In Example 2. Joe did what he did because he could not 

have done otherwise. One might be inclined to think, then, 

that it is this particular feature that is crucial to 

differentiating Example 2 from Example 1. For, in Example 

1, it is plainly false that Joe did what he did because he 

could not have done otherwise. This sort of reasoning would 

seem to suggest a simple revision of (PAP) : "the principle 

of alternate possibilities should be revised so as to assert 

that a person is not morally responsible for what he has 
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done if he did it because he could not have done 

otheirwise. But, according to Frankfurt, such a revision 

would not do enough to allay the worries raised by the 

"Frankfurt-style" counterexamples. He puts the argument 

this way: 

Suppose a person tells us that he did what he did because he 
was unable to do otherwise; or suppose he makes the similar 
statement that he did what he did because he had to do it. 
We do often accept statements like these (if we believe 
them) as valid excuses, and such statements may well seem at 
first glance to invoke the revised principle of alternate 
possibilities. But I think that when we accept such 
statements as valid excuses it is because we assume that we 
are being told more than the statements strictly and 
literally convey. We understand the person who offers the 
excuse to mean that he did what he did only because he was 
unable to do otherwise, or only because he had to do it. 
And we understand him to mean, more particularly, that when 
he did what he did it was not because that was what he 
really wanted to do. The principle of alternate 
possibilities should thus be replaced, in my opinion, by the 
following principle: a person is not morally responsible for 
what he has done if he did it only because he could not have 
done otherwise.^® 

Frankfurt's proposed principle, then, is significantly more 

stringent than the revised principle. For, if an agent does 

what he does only because he could not have done otherwise, 

then he also does it because he could not have done 

otherwise. The converse, however, is not true. It is not 

true, that is, that if an agent does what he does because he 

Frankfurt, "Alternate Possibilities and Moral 
Responsibility," p.151. 

" Id. 
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could not have done otherwise, then he does it only because 

he could not have done otherwise. Strictly speaking, then, 

the proposed principle that Frankfurt offers cannot be said 

to conflict with the revised principle that he rejects. And 

this implies that Frankfurt's proposed principle must be 

understood to mean: the fact that an agent could not have 

done otherwise excuses him from moral responsibility in 

exactly those cases in which the agent did what he is 

accused of doing only because he could not have done 

otherwise. 

In effect, Frankfurt's analysis proposes a criterion of 

volitional relevance. The presence of a (potentially) 

responsibility-undermining factor supports an excuse for 

what an agent is accused of doing in exactly those cases in 

which he did it only because of the presence of this factor. 

This is tantamount to saying that a (potentially) 

responsibility-underroining factor is relevant to an agent's 

will when it has strong causal relevance to what the agent 

has done. Frankfurt articulates the implications of his 

criterion of volitional relevance this way: 

The following may all be true: there were circumstances that 
made it impossible for a person to avoid doing something; 
these circumstances actually played a role in bringing it 
about that he did it, so that it is correct to say that he 
did it because he could not have done otherwise; the person 
really wanted to do what he did; he did it because it was 
what he really wanted to do, so that it is not correct to 
say that he did what he did only because he could not have 
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done otherwise. Under these conditions, the person may well 
be held morally responsible for what he has done."*® 

Thus, according to Frankfurt, there can be cases in which it 

is true both that a (potentially) responsibility-reducing 

factor comes to bear on what an agent does and that the 

agent is held morally responsible for what he has done. 

Cases of this sort undermine the claim that the weak causal 

relevance of a (potentially) responsibility-undermining 

factor is sufficient to ground an excuse for an agent's 

conduct. 

Against Frankfurt's analysis, Fischer and Ravizza argue 

that we should understand the "Frankfurt-style" 

counterexamples in terms of what they call an actual-

secmence model of responsibility. On this model of 

responsibility, the critical feature of Example 1 and 

Example 2 is whether Max actually intervenes in what 

happens. Thus, for a determination of the force of the 

(potentially) responsibility-undeinnining factor at hand, it 

seems that we need only determine whether Joe did what he 

did because of Max's intervention.Fischer and Ravizza 

understand the non-intervention case (Example 1) this way: 

" Id., p.152. 
But see Ravizza, "Semi-Compatibilism and the 

Transfer of Non-Responsibility," who argues that actual 
sequence intervention does not undermine attributions of 
moral responsibility in cases of simultaneous 
overdetermination. 



160 

We might say that Joe acts freely and is morally responsible 
for what he does because no "responsibility-undermining 
factor" operates in the actual sequence leading to his 
action. Rather, such a factor--Max's use of the electronic 
device to stimulate Joe's brain--operates in the alternative 
sequence. In cases in which a responsibility-undermining 
factor operates in the alternative sequence but not in the 
actual sequence, an agent can be held morally responsible 
for an action, although he could not have done otherwise 

In other words, Joe's conduct lends itself to an attribution 

of responsibility in Example 1 because Max fails to 

intervene in what happens. We cannot say the same thing, 

however, about Example 2. In this case. Max actually 

intervenes to make Joe do what he did and, as a consequence, 

Joe eludes an attribution of moral responsibility. For 

Max's actual intervention is sufficient to establish that 

Joe did what he did because of the (potentially) 

responsibility-undeinnining factor. As the reader will have 

noticed, this way of understanding the "Frankfurt-style" 

counterexamples suggests that a (potentially) 

responsibility-undermining factor is relevant to an agent's 

will when it has weak causal relevance to what that agent 

did. 

So that we might adjudicate between the two criteria of 

causal relevance, allow me to alter our original example 

once more. Again assume that Max has the powers described 

Fischer and Ravizza, "Responsibility, Freedom, and 
Reason," p.377. 
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above. But, contrary to our previous assumptions, let us 

now assume that Max wants nothing more than to help Joe to 

achieve Joe's own ends, whatever they turn out to be. It 

should also be noted, however, that there is again an 

obvious downside to Max's perverse goodwill: he's a bit 

overanxious. In his efforts to help Joe achieve his ends, 

Max implants the brain-monitoring and brain-controlling 

device in Joe's head and proceeds to impel Joe to satisfy 

those desires that Joe wants to be effective--those desires, 

that is, that Joe wants to be his will. Now, some of these 

desires Joe would have satisfied all by himself. For 

example, we might assume that Joe would have pushed the girl 

into the sea anyway--in the absence, that is, of Max's 

intervention. Other desires, we might assume, he would have 

failed to satisfy, perhaps, because he is somewhat lazy and 

weak-willed or because he's simply a bad planner. In any 

case, let us assume that, with Max's help, Joe actually 

satisfies them all. Try as he might, that is, Joe cannot do 

otherwise than to satisfy those desires that he wants to be 

his will. Call this case Example 3. 

It would certainly be overly strict to hold Joe morally 

responsible for what would not have happened without Max's 

help. So, let us set that part of his conduct aside at the 

outset. But what should we say about the conduct that 

serves as the focus of the hypothetical account of 
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volitional relevance, viz., that which Joe would have done 

anyway? Does the mere fact that there is actual - sequence 

intervention in Example 3 affect our attributions of moral 

responsibility to Joe for conduct that would have been 

carried out even the absence of Max's intervention? Given 

the facts of Example 3. one might suggest that Joe can be 

held morally responsible for this conduct, even though Max's 

actual-sequence intervention means that Joe could not have 

done otherwise. In support of this claim, one might point 

out that not only did Joe do what he would have done anyway; 

it is also true that Joe did what he did because he both 

desired to do it and wanted these desires to be his will. 

So, even though what Joe did was subject to Max's will, 

Max's will was ultimately subordinate to Joe's will. 

Accordingly, one might conclude that Joe can be held 

responsible for what he did on the grounds that he did not 

do it only because he could not have done otherwise. 

Whatever one thinks about the ultimate force of Example 

3 as part of an argument for the stricter criterion of 

volitional relevance, I want to suggest that this sort of 

example points to an important necessary condition on 

attributions of moral responsibility.''^ The condition I 

I have serious doubts myself about whether we can 
hold Joe morally responsible for his conduct in this case--
even though, that is, what he was made to do was nothing 
more than what he wanted to do and would have done anyway. 
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have in mind is the following: the presence of a 

(potentially) responsibility-undermining factor fails to 

support an excuse for what an agent has done only if he did 

it because it was something he wanted to do."'"' This 

condition, I think, explains why there is a stronger case 

for holding Joe morally responsible for his conduct in 

Example 3 than there is for so doing in Example 2. The case 

for holding Joe responsible in Example 3 must appeal to the 

fact that Joe did what he is accused of doing because he 

wanted to do it. Clearly, it cannot be merely an issue of 

hypothetical relevance that distinguishes the two cases 

since it is also true of Example 2 that Joe would have done 

what he was made to do had Max not intervened. What 

distinguishes the two cases, then, is the fact that Joe's 

conduct ultimately conforms to his own will. Thus, the 

strength of our inclinations to hold Joe morally responsible 

in Example 3, as compared to in Example 2, can be explained 

by the fact that Joe's conduct in Example 3 meets a 

See footnote 48 below and the corresponding argument of the 
text in Section VII. 

This condition assumes, I think, that no other 
(potentially) responsibility-undermining factors are 
present. For if some other (potentially) responsibility-
undermining factor is present, then the factor in question 
may fail to excuse even though the agent did not do what he 
is accused of doing because it was something he wanted to 
do. 
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necessary condition on attributions of moral responsibility, 

whereas it fails to meet this condition in Example 2. 

What are the implications of accepting this necessary 

condition on attributions of moral responsibility? One 

implication is the following. Even if we understand 

volitional relevance in terms of strong causal relevance, we 

must nevertheless reject the hypothetical account. If a 

mistake of fact has strong causal relevance to an agent's 

conduct, then the agent did not do what he is accused of 

doing because it was something he wanted to do. Notice, 

however, that an agent can fail to meet this condition, even 

though he would have done what he is accused of doing 

anyway. Alternatively put, an agent can do what he is 

accused of doing only because of the presence of some 

(potentially) responsibility-undermining factor and, so, 

fail to do it because this was something he wanted to do, 

even though this factor does not pass the hypothetical test 

of volitional relevance. So, claim (b) is true: a 

commitment to strong causal relevance does not imply that we 

ought to accept the hypothetical account. 

VII. Volitional Relevance and Conformity to Will 

Let us now return to the case of Farmer Fran and Charlie the 

Chicken Thief. Recall that, on the strategy introduced at 

the end of Section V, the advocate of the hypothetical 
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account proposes that Fran does not have an excuse for her 

conduct since she would have done what she is accused of 

doing even if she had not been mistaken about the contents 

of the feed sack. The claim, as it were, is that she is 

subject to an attribution of moral responsibility if she did 

not do what she is accused of doing only because of her 

mistake. Accordingly, Fran can be held responsible, so the 

proposal goes, even if she is in a position to say that she 

did it because of her mistake. Now, in response to this 

claim, the argument of the previous section suggests the 

following: a determination of the excusing force of a 

(potentially) responsibility-undermining factor must 

consider whether the agent in question did what he is 

accused of doing because it was something he really wanted 

to do. The presence of a (potentially) responsibility-

undermining factor fails to excuse only if the agent did 

what he is accused of doing because he wanted to do it. 

But, of course, Fran did not do what she is accused of doing 

because it was something she really wanted to do. On the 

assumption that she was genuinely mistaken about the 

contents of the feed sack, she did not even have the 

opportunity to do it because that was what she wanted to do. 

This is not to say, of course, that she did not really 

want to kill Charlie. It is just to say that she did not 

kill him because she really wanted to do so. And, if she 
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did not do what she is accused of doing because she really 

wanted to do it, then we cannot say that her mistake of fact 

fails to support an excuse for her conduct. For, on the 

condition articulated above, her mistake fails to support an 

excuse for what she is accused of doing only if she did it 

because it was something she wanted to do. This means, I 

think, that an agent can be held responsible for his actions 

only if they conform to his will. It is not enough, that 

is, that his actions simply accord with his will.''^ Thus, 

we can put the reasoning behind Fran's exculpation this way: 

although what she is accused of doing can be said to accord 

with her will, it cannot be said to conform to her will. 

Admittedly, it is something of a matter of luck that Fran 

was in no position to confonn her actions to the desires 

that she wanted to be her will. Fortunately for Fran, that 

is, she was unable voluntarily to do something that she was 

perfectly willing to do. Nevertheless, her faultless 

mistake of fact groxmds an excuse for her conduct. 

I turn now to two important objections to my analysis 

of voluntariness, each of which calls for its further 

refinement. The objections are meant to show that my 

analysis--as thus far presented--is insufficiently 

Houlgate, "Acts Ov/ing to Ignorance," p. 18, 
distinguishes between "movement...performed owing to or 
because of [a] plan" and mere "conformity to [that] plan of 
action." 
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discriminating. The first objection claims that an agent's 

conduct might well conform to his will--in the sense 

articulated above--and, yet, be significantly nonvoluntary. 

In support of this objection, consider the following 

variation on the case of Farmer Fran. Farroer Fran really 

wants to kill Charlie the Chicken Thief because she believes 

that he has again escaped with one of her chickens. In her 

murderous rage, Fran stabs and slashes wildly with her bowie 

knife. Unbeknownst to her, however, Charlie is hiding in 

one of the feed sacks into which she plunges her knife. 

Charlie is badly cut, and he dies as a result. Now, in this 

case, there is clearly a sense in which Fran did what she is 

accused of doing because she really wanted to do it. For it 

was her desire to kill Charlie that led her to do what he is 

accused of doing. So, on my analysis, it would seem that 

there is a good sense in which her actions conform to her 

will. Yet there is also reason to think that what she did 

was significantly nonvoluntary. For what she is accused of 

doing is only fortuitously connected to the desires she 

wanted to be her will. The objection concludes, therefore, 

that my analysis fails to capture voluntariness.''® 

To handle this sort of objection, I want to suggest 

that we should understand the claim 

I owe this variation of the case to Ashley McDowell. 



168 

an agent did what he is accused of doing because he really-
wanted to do it 

to imply not only that there is a causal connection between 

what an agent really wants to do and his doing of that 

particular thing; it must also imply that the agent did what 

he is accused of doing in the fashion in which he wanted to 

do it.'*"^ This refinement handles the above objection in the 

following way. If we assume, for example, that Fran never 

even considered that Charlie might hide in the feed sack, 

say, because she justifiably believed that it would be too 

small to contain a human, then it follows that Fran was in 

no position to want to do what she is accused of doing in 

the fashion in which it was done. Accordingly, she cannot 

be said to have done what she is accused of doing because 

she wanted to do it in this fashion. This refinement, then, 

yields the correct result: Fran's conduct did not confoirm to 

her will and, so, she cannot be held responsible for her 

conduct. 

The refinement, however, does not completely fill out 

the notion of conformity to will. Conformity to will 

further implies that the agent knew of the connection 

This claim is significantly qualified below. 
So, claim (a) of Section V is true: strong causal 

relevance is not necessary for an excuse grounded in a 
(potentially) responsibility-undermining factor. 
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between what he really wanted to do and his doing of it (in 

the fashion in which he wanted to do it) . The knowledge 

requirement is necessary for conformity to will because 

there can be cases in which agents both do what they really 

want to do and do it in iust the fashion in which thev want 

to do it but, nevertheless, do so by mistake. For example, 

with respect to the case above, we might assume not that 

Fran never even considered that Charlie might hide in the 

feedsack but, rather, that Fran fully hopes that she will 

someday stab Charlie to death as he hides in a feed sack. 

Further assume that Fran justifiably believed that Charlie 

had escaped and that in her angry reaction, she plunges her 

knife into the feed sack in which he is hiding. On these 

assumptions, Fran's conduct does not conform to her will. 

The relation of conformity is inhibited by her ignorance of 

the connection between what she really wants to do and what 

she is accused of doing (in the fashion in which she wants 

to do it) . Admittedly, in some such cases, agents may well 

be reckless or negligent with respect to the connection 

between what they really want to do and what they are 

accused of doing (in the fashion in which they want to do 

it) . For instance, Fran may well have consciously 

disregarded the risk that Charlie was hiding in a feed sack. 

If so, she can be held responsible. But, when mistaken 
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agents are not reckless or negligent in this way, they 

cannot be held responsible for their actions/® 

The possibility that agents might be held responsible 

for reckless or negligent actions leads to a second 

objection to my analysis of voluntariness. This objection 

holds that an agent' s conduct might well fail to conform to 

his will--on the original fomnulation above--and, yet, be 

voluntary enough for an attribution of responsibility. The 

argument for this claim appeals to the fact that an agent's 

actions might well be voluntairy enough for an attribution of 

responsibility in spite of the fact that he did not do what 

he is accused of doing because he really wanted to do it (in 

the fashion in which he did it) . Consider cases of 

voluntary action done not purposely but, rather, knowingly, 

recklessly, or negligently. The agent who acts knowingly 

recognizes that to achieve his basic purpose some other harm 

will result as a consequence. In contrast, for the reckless 

Here, I agree with Keith Lehrer, "Freedom, 
Preference and Autonomy," pp.16-17, who writes, "[A] person 
may do something because the person prefers to do it when 
the causal connection between the action and the preference 
is indirect. Thus my preference to do something may result 
in my setting into a effect a chain of causation resulting 
in my doing the preferred thing, but the result of my doing 
it may be an accidental consequence of my preference to do 
it. When I say here that the person does A because she 
prefers to do A, I mean that she does it out of that 
preference, that is, in the way in which she intends to do 
it knowing what she is doing because of her preference to do 
it. " 
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agent, the resulting hann is not a certainty; it is rather a 

risk that he consciously disregards. Both the knowing agent 

and the reckless agent are to be further distinguished from 

the negligent agent. The negligent agent fails even to 

recognize the risk of harm; it's just that we think that he 

well should have recognized it. With respect to the agents 

in each case, however, we hold that they are responsible for 

various aspects of their conduct, even though they were 

indifferent with respect to these aspects or unaware of them 

altogether when they acted. We do not require, that is, 

that their actions conform to their wills in the way in 

which purposeful actions conform to the wills of agents who 

voluntarily commit them. It is enough for an attribution of 

responsibility, so the objection concludes, that the actions 

of knowing, reckless, and negligent agents simply accord 

with their wills. 

We must admit, I think, that the actions of these 

agents fail to conform to their wills in the way in which 

purposeful actions conform to the wills of the agents who 

voluntarily commit them. Agents who act knowingly, 

recklessly, or negligently cannot be said to have done what 

they are accused of doing because they really wanted to do 

it (in the fashion in which it was done). Most often, 

knowing, reckless, and negligent agents are simply 

indifferent to the harmful results of their actions, and, in 
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some cases at least, they may well wish that the harms that 

they produce were not necessary. But we can make this 

admission, I think, without abandoning the central thesis of 

the analysis on offer. The reasoning is this: what we can 

say about such agents is that they did what they are accused 

of doing because they were willing to do it (in the fashion 

in which it was done)In other words, that which they 

are accused of doing is appropriately connected to 

volitional states indexed to the particular pieces of 

conduct in question. It is this feature that distinguishes 

knowing, reckless, and negligent agents from agents whose 

conduct merely accords with their wills. Although the 

latter agents may well have been perfectly willing to do 

what they are accused of doing, we cannot say that they did 

it (in the fashion in which it was done) in virtue of the 

relevant volitional states. Thus, even with respect to the 

knowing, reckless, or negligent agent, it is not enough for 

an attribution of responsibility that the agent's actions 

simply accord with his will. 

Admittedly, this line of objection does force a second 

refinement of my analysis of voluntariness. The necessary 

We must also assume, of course, that they are aware 
of the connection between what they were willing to do and 
what they are accused of doing (in the fashion in which it 
was done), or else, that they are reckless or negligent with 
respect to this connection. 
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condition on attributions of moral responsibility proposed 

in the previous section must be further refined to say: a 

(potentially) responsibility-undermining factor fails to 

support an excuse for an agent's conduct only if that agent 

did what he is accused of doing because it was something he 

was willing to do (in the fashion in which it was done). 

What my analysis recommends, then, is that an appeal to a 

mistake of fact need not establish involuntariness with 

respect to actions grounded in the mistake. It need only 

establish that the mistake inhibited a particular kind of 

connection between an agent's will and his conduct: a 

relation according to which the agent's conduct conforms to 

his will. Since an agent's conduct can fail to bear this 

relation to his will when he is faultlessly mistaken about 

the facts of the matter, we must allow him an excuse for his 

conduct, even in cases in which he was perfectly willing to 

do what he is accused of doing. 

We are finally in a position to state exactly what is 

wrong with the hypothetical account of volitional relevance. 

Advocates of the hypothetical account concede that an 

attribution of responsibility requires a connection or link 

between an"agent's will and his conduct. But they 

underestimate the strength of the connection that is 

necessary. This may have something to do with the fact that 

there is an ambiguity in the claim that one thing is 
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connected or linked with another. Sometimes when we say-

that there is a connection or link between two things we 

mean simply that the two things have something in common, 

that the two things are in line with one another. If you 

and I are the only two guests in formal attire at the dinner 

party, it might be said of us that we are connected in some 

fashion. More likely, however, if we are looking for a 

connection or link between our misplaced efforts, we might 

consider whether I dressed as I did on your advice, or you 

on mine. What the hypothetical account seems to miss is 

that an attribution of moral responsibility requires the 

second sort of connection between an agent's will and his 

conduct. We can draw no conclusions about blameworthiness 

for actions, that is, when there is nothing more than a 

fortuitous parallel between an agent's will and what he is 

accused of doing. It follows, I submit, that the 

hypothetical account of volitional relevance must be 

rejected and that, in its place, we should accept that a 

mistake of fact is relevant to an agent's will when it 

inhibits the relation of conformity between an agent's will 

and what he is accused of doing. 
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CHAPTER 4 

Faultless Mistakes of Morality 
and Conformity to Will 

I. Introduction 

It is hardly controversial that a faultless factual mistake 

can groxind an excuse for an agent's conduct. This principle 

finds its expression in both our moral and legal practices. 

If A kills B on the basis of his faultless belief that B is 

a deer, then we say that A has a moral as well as a legal 

excuse for his actions. Less prominent among philosophers, 

however, is the view that a faultless moral mistake grounds 

an excuse for an agent's conduct. If A, who finds B in bed 

with his (A's) wife, kills B on the basis of his faultless 

belief that one morally ought to use deadly force to defend 

one's honor in such circumstances, then we might well be 

hesitant to say that A has an excuse for what he has done. 

In this chapter, however, I shall suggest that philosophers 

have been insufficiently impressed by the important 

similarities between the two types of cases. In light of 

these similarities, I shall argue that either sort of 

mistake excuses an agent's conduct when it really is 

faultless. My aim, then, is to defend the symmetry thesis: 

an agent has an excuse for conduct grounded in a faultless 
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mistake, regardless of whether his mistake is factual or 

moral. 

Opposition to the symmet2:Y thesis, I think, falls out 

of the traditional analysis of the way in which mistakes 

excuse an agent's conduct. This view holds that an agent's 

mistake is excusing if, and only if, the mistake undermines, 

displaces, or, as they say in the criminal law, "negatives" 

the agent's siibjective culpability. Subjective culpability 

is to be understood in terms of the agent's state of mind, 

specifically, in terns of whether the agent's state of mind 

is subject to criticism on moral grounds. So, on the 

traditional analysis, a mistake has excusing force only 

insofar as it leads us to believe that the agent was not 

subjectively culpable after all. Mistakes of fact are 

excusing, then, because an appeal to such a mistake supports 

the claim that the agent lacked subjective culpability.^ In 

marked contrast, however, mistakes of morality fail to 

defeat the charge that an agent is characterized by 

subjective culpability. According to advocates of the 

traditional analysis, an agent who acts on false moral 

beliefs is characterized, for example, by a morally 

^ As I argued in Chapter 2, a mistake of fact can be 
excusing despite the truth of the charge that the agent in 
question is characterized by subjective culpability. 
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criticizable character and, thus, has no excuse for his 

actions. 

The traditional analysis finds its origin in 

Aristotle's views on the excusing force of mistakes. 

Aristotle held that although mistakes of facts are excusing, 

mistakes of morality are a different matter altogether. In 

fact, on Aristotle's view, a mistake of morality actually 

contributes to an agent's subjective culpability, and, 

accordingly, we certainly cannot understand that agent's 

subjective culpability as being undermined or displaced by 

such a mistake. As Aristotle puts it, "every vicious person 

is ignorant of the actions he must do or avoid, and this 

sort of error makes people unjust, and in general bad. 

So, not only do mistakes of morality fail to excuse; they 

are ultimately definitive of the worst kind of character. 

Aristotle also makes this point clear in his contrasting 

characterizations of the incontinent and the wicked: "the 

incontinent person is like a city that votes for all the 

right decrees and has good laws, but does not apply 

them. . .The base person, by contrast, is like a city that 

applies its laws, but applies bad ones."^ The truly wicked 

person's actions, then, are grounded in mistakes of 

^ Nicomachean Ethics. 1110b28. 
^ Id., 1152a20. 
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morality: he does wrong not because he is weak but, rather, 

because he mistaken about what is right. 

The Aristotelian account of mistakes of morality can be 

understood as offering two discrete strands of argument. On 

the first strand, the crucial premise of the argument is 

that morally mistaken agents are always, to some extent or 

other, at fault for believing what they believe. Agents 

with mistaken moral beliefs, that is, are never doing the 

best that they can with respect to the beliefs that they 

have. The claim, then, is that there are no faultless 

mistakes of morality, not that such mistakes fail to excuse. 

The second strand of argument lends itself more easily to 

opponents of the symmetry thesis. It concedes that morally 

mistaken agents may well be doing the best that they can 

with respect to the beliefs that they have and, so, be 

faultlessly mistaken about some moral matter or other. 

However, according to advocates of this line of argument, 

the morally mistaken agent can be held responsible for 

actions based on his mistaken moral beliefs because his 

actions are nevertheless "indicative of his character"'' or, 

alternatively put, "[instantiate] traits that constitute 

and/or reflect [his] worldview."^ In this chapter, I shall 

Lloyd Fields, "Moral Beliefs and Blameworthiness," 
p.412. 

® Eugene Schlossberger, Moral Responsibility and 
Persons, p.137. 
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argue that both strands of argument must be rejected. The 

crucial premise of the first argument is false, and the 

conclusion of the second argument fails to respect a 

requirement of voluntariness. My claim, then, is that there 

are cases in which morally mistaken agents are doing the 

best that they can with respect to the beliefs that they 

have and, moreover, that this is all that we can reasonably 

expect of them. 

One might be inclined to think that my argument for the 

symmetry thesis commits me to some version of the 

conscientiousness view. This view holds that ignorance 

excuses an agent's conduct if, and only if, the agent 

faultlessly failed to believe that his actions constituted a 

piece of wrongdoing. I shall argue that this view should 

also be rejected, not because--as some have said--it 

indulges morally mistaken agents but, rather, because it 

holds them responsible for too much. Specifically, it holds 

agents responsible when there is a good sense in which they 

are ignorant of the wrongness of their actions. Seeing what 

is wrong with the conscientiousness view, I shall suggest, 

points toward a superior analysis of the excusing force of 

faultless moral mistakes and, so too, toward the symmetry 

thesis. 

The structure of this chapter is the following. In 

Section II, I take up Ronald Milo's argument for the claim 
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that there are no genuine moral mistakes.® Milo's argument 

serves as a preliminary obstacle to any attempt to defend 

the symmetry thesis. Sections III and IV offer analyses of 

both strands of argument contained in Aristotelian account 

of mistakes of morality. In Section III, I argue that 

agents with mistaken moral beliefs might well be doing the 

best that they can with respect to the beliefs that they 

have. In Section IV, I challenge the claim that acting on 

one's character makes one's actions voluntary enough for an 

attribution of responsibility. Section V offers an 

elaboration of the arcfument from voluntariness, and it does 

so in the context of a discussion of the conscientiousness 

view. Finally, in Section VI, I lay out the argument from 

voluntariness in terms of the notion of conforroity to will. 

Here, the analysis shows both that faultless mistakes of 

morality are excusing and that such mistakes excuse in the 

same way that faultless mistakes of fact excuse. 

XI. Are Mistakes of Morality Possible? 

In Immorality. Ronald Milo develops an important challenge 

to the Aristotelian account of mistakes of morality.' Milo 

claims that Aristotle's view must be rejected, not because 

it condemns agents with faultlessly mistaken beliefs but, 

® Ronald Milo, Immorality. Ch.2. 
' Id. 
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rather, because wicked agents cannot be characterized as 

mistaken about morality in the way that Aristotle's account 

demands. Aristotle's account assumes that an agent can do 

what is morally wrong in the belief that what he is doing is 

morally right. That is, according to Aristotle, the agent 

may well believe that what he is doing is morally 

permissible (what we might call "weakly right") or else that 

it is morally required (what we might call "strongly 

right"). Now, Milo thinks that this sort of account fails 

on explanatory and well as conceptual grounds. First, it 

cannot explain why a person of bad character is invariably 

unable to recognize the truth of moral propositions. 

Secondly, and more importantly, it misses a conceptual truth 

about morality, viz., "that such ignorance is not possible 

given that one knows what moral wrongness is."® Ultimately, 

then. Mile's analysis works as a challenge both to 

Aristotle's account of wickedness and to any analysis that 

aims to excuse actions grounded in mistakes of morality. 

Put simply, since mistakes of morality are not possible, 

they can neither characterize the wicked agent nor serve to 

excuse an agent's actions. 

Let us take each of Milo's arguments in turn. First, 

the explanatory objection holds that "it is far from clear 

® id, p .46 . 
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how bad character-traits (diseases of the soul) can make one 

ignorant (or believe the contradictories) of the 

propositions expressed by moral principles."' Milo points 

out, for example, that an individual with a bad character 

might well acknowledge the moral prohibition against a 

particular action, and yet choose to ignore what morality 

requires in order better to satisfy his own preferences. 

The plausibility of this sort of case, I think, establishes 

that there is no necessary connection between bad character-

traits and mistaken beliefs about morality. However, it 

leaves open the possibility that there might be some cases 

in which an agent's mistakes of morality can in fact be 

explained by his character, and, as we shall see, it is this 

sort of possibility that Milo thinks he can exclude by 

appeal to the explanatory challenge. 

In essence, Milo's explanatory challenge sets a dilemma 

for advocates of the Aristotelian understanding of 

wickedness. This aspect of the challenge comes out in the 

context of Milo's answer to the suggestion "that we could 

explain the agent's ignorance of the moral principle 

according to which his act is wrong by the fact that the 

agent failed to make the intellectual effort required in 

order to grasp or discover this principle."^® Milo 

' id, p.34. 
Id, p.35. 
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correctly points out that this suggestion does nothing more 

than to push the explanatory problem back one step further. 

For we can now question what it is about the character of 

the wicked agent that prevents him from making the 

intellectual effort necessary to grasp the dictates of 

morality. The Aristotelian analysis fails, on Milo's view, 

because it lacks the resources to answer this question. 

To show this, Milo sets a dilemma for the Aristotelian. 

On the one hand, Aristotle's wicked agent cannot be 

characterized as lacking conscientiousness. For, 

it is suggested that if he himself believed that what he 
does is wrong he would be inclined not to do it. This is 
why he is characterized not only as being ignorant that such 
acts are wrong, but also as believing that such acts are 
right. But if he is not lacking in conscientiousness, then 
why does he not make the effort required in order to 
determine whether or not such acts are wrong?^^ 

On the other hand, however, "if he is. lacking in 

conscientiousness, and hence does not even consider the 

question of the wrongness of such acts, then he will neither 

believe that such acts are wrong nor believe that such acts 

are right."" To summarize, the dilemma begins with the 

fact that either the agent is conscientious or he is not. 

If he is, then the Aristotelian account cannot explain why 

he is saddled with mistaken beliefs about morality. If he 

Id, pp.35-36. 
" Id, p.36. 
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is not, then it not quite right to say that he is mistaken 

about morality after all. It would be better to describe 

him as simply indifferent to the dictates of morality. So, 

on either horn of the dilemma, the Aristotelian account 

fails as an explanation of the connection between bad 

character and mistaken beliefs about morality. 

Admittedly, if the Aristotelian analysis is to retain 

its commitment to the claim that wicked agents do what they 

think is strongly or weakly right, it must avoid the second 

hom of the dilemma. But what about the first horn? Can we 

accept Milo's claim that conscientious agents will exert the 

effort necessary for the acquisition and maintenance of 

correct beliefs about morality? It is far from clear that 

they will. Milo is correct to say of the conscientious 

agent that he does the best that he can to discern, and then 

to do, what is right. But there is an important ambiguity 

in this claim. It might mean that the conscientious agent 

does what is in fact necessary to determine the right thing 

to do. Alternatively, it might mean that he does what is 

required of him by his own standards for the acquisition and 

maintenance of moral beliefs in order to determine what he 

ought to do in any particular case. Now, the complaint that 

Milo raises to steer the Aristotelian onto the first horn of 

the dilemma assumes the first meaning. Otherwise, he could 

not rest assured that the conscientious agent would make the 
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requisite effort to determine what acts are in fact wrong. 

But it is on the second meaning that we must ultimately 

judge the conscientiousness of agents. For an agent can be 

perfectly conscientious and, yet, just plain wrong. That 

is, he can do the best that he can given the standards he 

has without getting things right. Milo's explanatory 

objection fails, then, because it ignores the fact that an 

agent's conscientiousness must be understood as 

appropriately indexed to his own standards regarding the 

acquisition and maintenance of moral beliefs. 

Now, for Milo's conceptual argument. Milo agrees with 

Aristotle that a mistake of morality cannot serve as an 

excuse for an agent's action. However, according to Milo, 

this is not because such mistakes can be traced to the kind 

of character that differentiates the wicked agent. Rather, 

"ignorance of a basic moral principle could not possibly be 

an excusing condition because a person could not possibly be 

ignorant of a basic moral principle of the form, 'Acts of 

kind A are wrong, ' unless he were ignorant either of what it 

is for an act to be an act of kind A or of what it is for an 

act to be morally wrong."" The former kind of mistake, 

Milo thinks, is factual, whereas the latter is of the 

comprehensive sort that characterizes agents who lack moral 

" Id, p.41. 
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beliefs altogether. So, in neither case is the agent 

mistaken about morality in the way presupposed by the 

Aristotelian account or, for that matter, any analysis that 

seeks to excuse actions grounded in mistakes of morality 

that fall short of the errors constitutive of comprehensive 

moral ignorance. 

The force of Milo's analysis rests on the claim that 

there are no cases of mistake of morality that cannot be 

reinterpreted either as symptomatic of comprehensive moral 

ignorance or as mistakes of fact. Let us call this claim 

the reinterpretation thesis (RT). The truth of (RT) 

depends, first, on how we understand comprehensive moral 

ignorance. What conditions must be met before we can 

legitimately say of an agent that he knows what it is for an 

act to be morally wrong, that he does not suffer from 

comprehensive moral ignorance? Milo tells us that the 

knowledge of the common man "seems to consist in knowing 

such things as that the fact that an act causes suffering is 

a reason for judging it to be morally wrong. Principles 

such as those specifying that killing, causing pain, and 

deceiving are morally wrong define, for him, what 'morally 

wrong' means."" Milo concedes that we cannot understand 

these principles to hold that all acts of killing, causing 

"Id, p. 43. 
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pain, and deceiving are morally wrong. But, for example, 

"if someone were to claim that he fails to see what the fact 

that doing X would be a case of killing someone has to do 

with the question of whether or not X is morally wrong, it 

seems to me that we would have very good reason to doubt 

that he knows what it is for an act to be morally wrong. 

Let us assume that Milo is right that it is a condition 

on moral knowledge that agents recognize the relevance of 

certain basic features to an assessment of the rightness or 

wrongness of an action. Now, the question we must ask is 

whether this assumption is sufficient to establish that all 

non-factual mistakes can be reduced to comprehensive moral 

ignorance. Consider Milo's prosecution of this strategy in 

the context of his discussion of the claim that Hitler's 

atrocities might have been grounded in mistakes of morality. 

According to Milo, if Hitler 

believed that it is (prima facie) wrong to kill other human 
beings except when they are Jews, then his moral beliefs 
were inconsistent --unless, of course, he believed that there 
is something peculiar about Jews that accounts for its being 
(prima facie) wrong to kill other human beings but not them. 
In the latter case either he was simply factually mistaken 
or else he perversely believed that the fact that one's 
victim is of a certain racial origin makes it all right to 
kill him. . .But could he really have believed that a person's 
having a certain racial origin was in itself a sufficient 
moral justification for killing him?...[W]hy would (or how 
could) anyone think that the mere fact that a person had a 
certain racial origin (or skin of a certain color) make.it 

" Id, p.46. 
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morally permissible to kill him? Suppose that we ask him 
why he thinks this makes it permissible and he replies that 
it just does. Does this make sense? Can his thinking that 
it is right make it right? Can his being prepared to accept 
and universally apply a principle peonnitting this (even in 
the hypothetical case where he himself is a Jew) entitle him 
to think that it is right?^® 

According to Milo, then. Hitler can be said genuinely to 

have believed that his actions were morally justified only 

if he also ascribed to the view that there is some relevant 

distinction between Jews and non-Jews. On the assumption 

that Hitler was not factually mistaken and that he accepts 

both that Jews are human beings and that it is (prima facie) 

wrong to kill human beings, Hitler must have believed that 

there is some morally relevant distinction between Jews and 

non-Jews on which his differential treatment rested. 

Otherwise, we would be inclined to think that he lacked 

moral beliefs altogether. For one cannot coherently say 

that there is no morally relevant distinction between Jews 

and non-Jews and, at the same time, that it is morally 

permissible to kill Jews but not non-Jews. But, according 

to Milo, an appeal to any distinction that might play such a 

role forces the conclusion that Hitler suffered from 

comprehensive moral ignorance after all. 

This conclusion can be rejected, I think, even if we 

admit--what Milo claims--that once factual mistakes are 

" Id, p.52. 
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excluded, the only mistaken beliefs on which Hitler might 

have relied are quite dubious beliefs about the relevance of 

race (or skin color) to the moral evaluation of actions. 

Now, Milo's objection to saying that Hitler's actions might 

have rested on a mistake of morality is to question how 

someone might seriously entertain the idea that "the mere 

fact that a person had a certain racial origin (or skin of a 

certain color) make [s] it morally permissible to kill 

him..."" Milo asks, "Does this make sense? Can his 

thinking that it is right make it right? Can his being 

prepared to accept and universally apply a principle 

permitting this (even in the hypothetical case where he 

himself is a Jew) entitles him to think that it is right? 

Notice, however, that we can concede the claims on which 

Milo's argument explicitly rests, viz., that thinking an 

action is right does not make it right and that being 

willing to universalize the principle on which it rests does 

not entitle one to think that it is right, without accepting 

what he implies, viz., that no one with genuinely moral 

beliefs could sincerely offer racial origin (or skin color) 

as a morally relevant feature on which his actions might be 

justified. 

" Id. 
" Id. 
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Admittedly, it is hard for right-thinking people to 

understand how anyone might hold that racial origin (or skin 

color) is morally relevant to the justification of actions. 

But drawing our attention to this phenomenon is not quite to 

the point. The perspective under assessment is that of the 

wrong-headed individual, one who claims that these features 

are in fact morally relevant. And we cannot infer from the 

fact that racial origin (or skin color) is not morally 

relevant to the justification of action--and, consequently, 

that no right-thinking person would believe that it is--that 

no one could mistakenly affirm the moral relevance of this 

feature and, moreover, do so without being subject to a 

charge of comprehensive moral ignorance. I shall return to 

the issue of comprehensive moral ignorance below. First, 

however, let us examine Milo's appeal to mistakes of fact. 

Milo's argument for (RT) also assumes an overly broad 

understanding of mistakes of fact. Consider, for example, 

Milo's suggestion that we view "the more abstract principles 

proposed by philosophers... as purporting to tell us what 

moral wrongness consists in, and then view the commonly 

recognized principles as telling us what kinds of act have 

the characteristic of moral wrongness. In [this] case 

ignorance of such principles would be reducible to ignorance 

of matters of fact--namely, that such and such acts have 

this characteristic. But then such ignorance would seem to 
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be no less (or no more) excusing than any other kind of 

factual ignorance."" If we are to make sense of Milo's 

understanding of mistakes of fact, we must first get clear 

on what principles he thinks the common man might fail to 

comprehend. To what principles, that is, does "such 

principles" in the passage above refer? Is it Milo's claim 

that the common man's principles might embody an ignorance 

of matters of fact? Or, instead, is it the common man's 

ignorance of the abstract principles that can be reduced to 

ignorance of matter of fact? 

Let us look at each of these possibilities. Consider 

the case in which an agent grasps the abstract moral 

principle but is mistaken about what kind of act is required 

by the principle. That is, the agent may well know that he 

ought to act, say, according to the principle of utility yet 

be mistaken about whether, in some particular case, this 

principle requires an act of honesty, an act of silence, or 

an act of deception. Now, Milo is right that mistakes of 

this sort are appropriately characterized as factual. What 

the agent needs is more factual information about the 

utility outcomes of particular actions. Thus, there is no 

reason to think that this particular way of being ignorant 

of what kind of act has the characteristic of moral 

Id., p.44 (emphasis mine). 
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wrongness--of what kind of act is morally wrong--constitutes 

a mistake of morality. But surely we can be mistaken in 

alternative ways about what kinds of acts have the 

characteristic of moral wrongness. And, as I shall now 

argue, we can be mistaken in alternative ways that fall well 

short of the errors constitutive of comprehensive moral 

ignorance. 

Suppose, for the sake of argument, that the principle 

of utility is the correct abstract moral principle. Now, if 

an agent is mistaken about what kinds of acts have the 

characteristic of moral wrongness because he is ignorant of 

this abstract moral principle, then it is hard to see how we 

might understand his ignorance as merely factual. How can a 

mistake about what kinds of acts have the characteristic of 

moral wrongness be understood as a factual mistake, assuming 

that it is ultimately reducible to ignorance of the abstract 

moral principle according to which acts have this 

characteristic? Isn't this particular way of being mistaken 

about what kind of acts have the characteristic of moral 

wrongness--about whether an act of a certain kind is morally 

wrong--a paradigm case of being morally mistaken? If it is, 

then an agent can plainly be mistaken about what kinds of 

acts have the characteristic of moral wrongness, even though 

he has all the facts right. 
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Milo's argument for (RT) must ultimately be rejected, I 

want to suggest, because it assumes an inadequate account of 

the nature of our moral commitments. This feature of his 

view comes out when we consider conflicts between people 

with opposing moral views. Now, as I mentioned above, we 

can be mistaken about what kinds of acts are morally wrong 

because we are ignorant of matters of fact. Accordingly, in 

some cases at least, our disagreements about what we morally 

ought to do are purely factual. For example, we might all 

agree that a particular conception of well-being ought to be 

advanced but disagree on the appropriate means for so doing. 

However, if all of our disagreements about what we morally 

ought to do were of this sort, then there would be no 

genuine moral disagreement; our disagreements would be 

merely factual. Given that there can be no genuine moral 

disagreement about whether our particular moral judgments 

accord with what we acknowledge as the correct abstract 

moral principles, maybe we should look elsewhere to find the 

source of the disagreement. Perhaps, as noted above, there 

is room for moral disagreement over the abstract moral 

principles themselves. Disagreements of this sort would 

amount to conflicting evaluations of the moral status of 

actions in circumstances about which agents agree on the 

facts. In other words, agents could be said to agree on all 

the factual particulars yet disagree about what actions have 



194 

the characteristic of moral wrongness in the given 

circumstances. For instance, we might all agree on the 

facts about abortion yet disagree about whether having an 

abortion has the characteristic of moral wrongness in a 

given set of factual circumstances. 

This understanding of moral disagreement seems 

correctly to characterize much of our moral experience. It 

assumes, however, that agents can have non-comprehensive, 

mistaken beliefs about morality, and this is just what 

Milo's account denies. On Milo's view, at least one of the 

disputants must be the victim of comprehensive moral 

ignorance--if, that is, they have the facts right but, 

nevertheless, continue to disagree about what kinds of acts 

have the characteristic of moral wrongness. But this means 

that, once again, Milo's account of moral belief leave no 

room for genuine moral disagreement. Either the parties to 

the alleged dispute agree after all, or at least one of them 

suffers from comprehensive moral ignorance. The important 

point, however, is that in neither case can it be said that 

the parties disagree over moral matters. It follows that 

Milo's account cannot be reconciled with a necessary 

precondition of genuine moral disagreement: the possibility 

of conflict between people with different moral commitments. 

For this possibility presupposes that at least one of the 

disputants might be morally mistaken. So, if we are to 
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allow for the possibility of genuine moral disagreement, we 

must allow for the possibility of mistakes of morality that 

fall short of the errors constitutive of comprehensive moral 

ignorance. 

III. Can Mistakes o£ Morality be Faultless? 

On Aristotle's view, "talk of involuntary action is not 

meant to apply to... ignorance of what is beneficial. The 

reasoning seems to be that the origin of actions grounded in 

mistakes of morality, unlike that of actions grounded in 

mistakes of fact, is appropriately internal. Mistakes of 

morality, Aristotle thinks, are ultimately traceable to our 

characters, not to external particulars about the situation 

in which we act. And, most importantly, it is up to us (or, 

at least, was up to us) what kind of characters we have. We 

could have taken measures to develop better characters and, 

correspondingly, correct beliefs about morality. This means 

that our mistakes of morality are (or, at least, were) 

avoidable. Accordingly, there can be no genuinely faultless 

mistakes of morality. For, in any case in which an agent's 

actions are grounded in a mistake of this sort, we can trace 

the error to some aspect of his character for which he is at 

fault. 

Nicomachean Ethics. 1110b3 0. 
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Let us assume that Aristotle is right about the basic 

distinction between mistakes of fact and mistakes of 

morality: mistakes of fact have an external origin and, so, 

are unavoidable, whereas mistakes of morality have an 

internal origin and, so, are avoidable. This assumption, 

however, is not enough to make the argument go through. The 

Aristotelian analysis not only needs to show that an agent 

who is mistaken about morality could have taken measures to 

avoid her mistake; it must also show that she should have 

taken measures to avoid it. If this latter claim cannot be 

established, then there is hardly any sense in which we can 

say that the agent is at fault for not having done so and, 

moreover, that she is blameworthy for those actions grounded 

in her mistake of morality. But the distinction between 

what an agent could have done and what she should have done 

prompts the following question: what if the agent did not 

know that she should take measures to avoid her mistake? In 

other words, what if she is mistaken not just about the 

morality of some particular action, say, telling a lie, but 

also about the value of the measures that might be taken to 

yield the correct assessment of the morality of this 

particular action? 

Now, there are (at least) two senses in which agents 

might be said to know that they should take measures to 

avoid their mistakes of morality. First, we might expect 
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them to accept the general claim that whenever it comes to 

the acquisition and maintenance of beliefs about morality, 

they should take whatever steps are necessary to avoid 

mistakes. Secondly, and more strictly, we might expect them 

to know what particular measures ought to be taken in light 

of this general requirement. That is, we might hold them to 

the further expectation that they know with respect to their 

activities whether these activities will issue in the 

acquisition and maintenance of correct beliefs about 

morality. 

Aristotle seems to have this latter expectation in 

mind. He says of the agent with mistaken beliefs about 

morality that 

his character makes him inattentive. Still he is himself 
responsible for having this character, by living carelessly, 
and similarly for being unjust by cheating, or being 
intemperate by passing his time away in drinking and the 
like; for each type of activity produced the corresponding 
character. This is clear from those who train for any 
contest or action, since they continually practise the 
appropriate activities. [Only] a totally insensible person 
would not know that each type of activity is the source of 
the corresponding state; hence if someone does what he knows 
will make him unjust, he is willingly unjust. 

But, is it really plausible to suggest that for all actions 

grounded in mistakes of morality that the mistaken agents 

Id., 1114a3-13 . 
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must have known--in this second sense--what measures should 

have been taken to avoid their mistakes of morality? 

Consider, for instance, philosophers of normative 

ethics. As a group, we hold mutually incompatible views 

about what the right-making features of actions are, and, as 

a consequence, we disagree about what morality dictates in 

particular cases. Surely, however, it would be uncharitable 

to say of those of us who have it wrong that we have been 

any less attentive than those who have it right or, worse 

still, that our mistakes of morality were borne of careless 

lives of cheating, drinking, and the like I My point is that 

for some of our particular mistakes of morality, we may well 

claim that we did not know that we should have taken 

alternative measures to avoid them. Moreover, if we could 

ascribe such knowledge to ourselves, this would give us some 

reason to question how we could genuinely have believed that 

what we were doing was right in the first place. It is 

true, of course, that agents mistaken about morality may 

well accept the general claim that they should take whatever 

measures are necessary to avoid such mistakes. But that is 

an importantly different matter. The fact that agents 

accept the general claim tells us nothing with respect to 

what they know about the particular measures that ought to 

be taken if they are to avoid mistaken beliefs about 

morality. So, for at least some actions grounded in 
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mistakes of morality, even if the agents in question could 

have taken measures to avoid their mistakes, it does not 

follow that they knew that they should have done so." 

The Aristotelian analysis, then, must hold that the 

requisite connection between what measures an agent could 

have taken and what measures we can legitimately hold her 

responsible for not having taken does not turn on whether 

the agent knew she should take such measures. Put another 

way, the analysis must assume that we can legitimately say 

of agents with mistaken beliefs about morality that they 

should have taken measures to avoid their mistakes and, 

moreover, that they are blameworthy for not having done so, 

even if they did not know that these measures should have 

been taken. For, if it is a necessary condition on 

blameworthiness that agents meet some such knowledge 

requirement, then there would be clear cases in which agents 

with mistaken beliefs about morality elude our attributions 

of blameworthiness. But this means that the Aristotelian 

analysis assumes what it's trying to prove, viz., that what 

we can hold an agent accountable for is independent of what 

It will do little good to suggest that even if they 
did not know that they should take measures to avoid their 
mistakes of morality, they should have known. Clearly, this 
would simply push the problem back one step further. And, 
it should be noted, we can also ask questions at this level 
cibout what things people must know before we can say that 
they should have known other things. 
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she knows. So, the Aristotelian analysis is either 

committed to the implausible assumption that every such 

agent knows what measures must be taken to avoid her mistake 

of value, or else it is committed to the assumption that 

knowledge is not necessary for blameworthiness, an 

assumption that begs the question at hand. 

IV. Responsibility, Control, and Character 

The aim of my analysis in the previous section was to 

question the truth of Aristotle's contention that since 

agents with mistaken beliefs about value are in some way 

responsible for their own characters, so too are they "in 

some way responsible for how [the end] appears. On the 

analysis I have offered, mistakes about how the end appears 

may well explain why people have bad characters in the first 

place. Importantly, however, Aristotle offers a separate 

line of argument in response to this general woriy. His 

claim is that we can hold the bad person "responsible for 

his own actions. even if not for [how] the end [appears] . 

The argument for this claim turns on what we can 

legitimately say of the good person. According to 

Aristotle, even if we assume that how the end appears is 

natural, we can nevertheless say that the good person 

Nicomachean Ethics. 1114b3. 
Id. , 1114b21 (emphasis mine) . 
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voluntarily adopts the means to this end and, thus, that he 

is responsible for his actions. And, if we can hold the 

good person responsible for his actions despite the fact 

that he is in no way responsible for how the end appears, we 

must similarly ascribe responsibility to the bad person for 

his actions. 

One way to challenge this second strand of Aristotelian 

argument is to expose a relevant distinction between the two 

cases at hand. The claim that we must ascribe 

responsibility to Aristotle's bad person--if, that is, we 

are to ascribe it to his good person--turns on an assumption 

about what features of agents can be relevant to our 

attributions of responsibility. In particular, it assumes 

that an appropriate assessment of an agent's responsibility 

is exclusively concerned with issues of control. Since the 

responsibility of the good person is independent of what 

kind of control he has over how the end appears, Aristotle 

holds that we must say similar things of the bad person. 

Put another way, because the two are similar with respect to 

control, they are similarly responsible for their actions. 

But, as Susan Wolf correctly points out, "not all things 

necessary for... responsibility must be types of power and 

control. We may need simply to he a certain way, even 

though it is not within our power to determine whether we 



202 

are that way or not."^® For example, it may be a necessary 

condition on responsibility that agents make correct 

evaluations of their ends, even though--by the hypothesis of 

the argument under consideration--how their ends appear is 

natural and, thus, equally beyond the control of good and 

bad agents. So, Aristotle's argument establishes that the 

cases of the good and bad person are sufficiently similar 

only if we assume that a feature of an agent is relevant to 

our attributions of responsibility just in case it comes to 

bear on issues of control. 

It appears, then, that this Aristotelian argument is 

also question-begging. The argument assumes that only 

matters of control issue in differential attributions of 

responsibility and, therefore, that we can hold agents 

similarly responsible when, and only when, they are 

similarly situated with respect to issues of control. But 

this assumption precludes the possibility that 

uncontrollable differences with respect to what agents know 

might come to bear on our attributions of responsibility. 

And this is just the point of contention. Clearly, care 

must be taken here in order that my analysis not beg the 

question in the other direction. That is, it is important 

that my analysis not simply assume that features of agents 

Susan Wolf, "Sanity and the Metaphysics of 
Responsibility," p.55. 
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other than those that come to bear on issues of control are 

relevant to our attributions of responsibility. Now, to 

show that my critique is in fact entitled to this latter 

assumption, I want to argue that Aristotle himself makes it 

in the context of his discussion of mistakes of fact. 

Recall that Aristotle thinks that agents elude 

attributions of responsibility for actions grounded in 

mistakes of fact. When an agent is mistaken about the 

particulars in which an act consists, his action is 

involuntary (or, at least, nonvoluntary) . For example, we 

withhold attributions of responsibility in cases in which an 

agent is mistaken about "the result for which he does it."^® 

But consider agents who are not mistaken about the results 

of their actions. We can hardly say of all cases in which 

agents are correct about the actual ends of their actions 

that the appearance of their ends was anymore under their 

control than was the appearance of ends under the control of 

factually mistaken agents. That is, true factual beliefs 

about ends are sometimes beyond the control of agents in the 

same way that false factual beliefs are beyond their 

control. Nevertheless, we must assume that Aristotle holds 

agents responsible for their actions when the consequent 

ends are correctly perceived, regardless--that is--of 

Nicomachean Ethics. Illlal9. 
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whether they can be held responsible for the appearance of 

their ends. 

It follows that Aristotle's own account assumes that 

features of agents other than those that come to bear on 

issues of control are relevant to our attributions of 

responsibility. If he did not, then he could not make 

differential attributions of responsibility to agents who 

are factually mistaken about the ends of their actions and 

to those who get it right, given that their respective views 

of the ends of their actions were equally beyond their 

control. But, if we forgo the implicit assumption of the 

second strand of the Aristotelian argument, viz., that a 

feature of an agent is relevant to our attributions of 

responsibility just in case it comes to bear on issues of 

control, then it is no longer clear that there isn't a 

relevant distinction between Aristotle's good person and his 

bad person. Explicitly stated, Aristotle's good person 

correctly evaluates his ends, whereas his bad person does 

not. Even though neither is responsible for the particular 

way in which the end appears to him, the latter agent may 

well elude attributions of responsibility for his actions 

because of the way he is. Unlike the good person, he is 

saddled with an incorrect evaluation of his ends. 

The analysis of this section is meant to show that the 

second strand of Aristotelian argument must forgo the 
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assumption that only issues of control are relevant to 

attributions of responsibility. The argument must appeal to 

issues other than those of control, or else it cannot 

explain why agents elude an attribution of responsibility 

when they are mistaken about the factual results of their 

actions, whereas those who get the facts right are held 

responsible. Responsibility, then, must have something to 

do with being a certain way, regardless of whether agents 

are in control of whether or not they are that way. Now, as 

I suggested above, one alternative for understanding the 

appropriate characterization of responsible agents is to say 

that they must know the moral status of the actions in which 

they engage, and this is the characterization I want 

ultimately to defend. But there are certainly alternative 

features--features equally outside of our control--upon 

which the Aristotelian account might focus in its 

characterization of responsible agents. It is to one such 

characterization that I now turn. 

Lloyd Fields develops an account of responsibility 

committed to the general concession of the second strand of 

the Aristotelian argument, viz., that an agent with mistaken 

moral beliefs may well being doing he best that he can with 

the beliefs that he has. Moral mistakes do not excuse an 

agent, according to Fields, because "a person's acceptance 

of certain moral principles is a constituent of his 
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character...," and it is to character only that a 

determination of responsibility need look. As he puts it, 

"it is a sufficient condition of an agent's being morally 

responsible for an action that the action be indicative of a 

defect of character."^'' 

Fields raises the following two cases to defend the 

place of character in our assessments of moral 

responsibility. 

[S]uppose that someone who is normally amiable and gentle in 
manner is suffering from a very bad toothache. While he is 
on his way home an acquaintance of his meets him and seeks 
to engage him in conversation. He rebuffs the acquaintance 
and continues on his way. It is plausible to say the rebuff 
indicates a impatience and lack of consideration towards the 
acquaintance. But if this state of mind could be explained 
entirely in terms of the agent's very bad toothache and as 
having nothing to do with his character, then the agent is 
not blameworthy for his behaviour. Again, suppose that a 
person attending a theatre performance by a hypnotist 
innocently agrees to be a subject of hypnotism. While the 
subject is in a hypnotic trance, the hypnotist suggests to 
him that after he has been awakened and asked to return to 
his seat, he will feel inclined to snatch the handbag of a 
lady in the audience and to run out of the theatre and will 
act on this inclination. After the subject has been 
awakened, the hypnotist's post-hypnotic suggestion proves to 
be effective. In running off with a lady's handbag, the 
volunteer shows disregard for her right to her possessions. 
But he is nevertheless not morally blameworthy, since this 
disregard was induced by post-hypnotic suggestion and had 

Fields, p.400. Fields's view would explain why the 
Aristotelian account holds morally mistaken agents 
responsible but excuses factually mistaken agents, even 
though neither is in control of how their ends appear. The 
former, but not the latter, are characterized by defects of 
character. 
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nothing to do with the character of the volunteer, who is 
known to be an honest man.^® 

These cases show, Fields thinks, that it is appropriate to 

blame an agent whose actions are both wrong, e.g., rebuffing 

an acquaintance or snatching a handbag, and indicate a 

morally bad attitude or a morally bad a±)sence of an 

attitude, e.g., impatience and lack of consideration or 

disregard for a person's right to her possessions, if. and 

only if. "one's attribution of the attitude, or of the 

absence of an attitude, to the person's character is right, 

correct or justified."^® 

The first thing to notice about Fields's argument is 

that the assumptions he makes about the characters of the 

agents in question are quite irrelevant to our assessments 

of responsibility for their actions. It is beside the 

point, that is, whether the first agent is "normally amiable 

and gentle in manner" and, also, whether the second agent is 

"known to be an honest man." To see that this is so, 

assume, for example, that the man suffering from a very bad 

toothache is normally churlish and quite nasty in manner. 

If his toothache is bad enough, then I think that he has an 

excuse his conduct, regardless of his bad character. 

Fields, "Moral Beliefs and Blameworthiness," p.409. 
Id. Fields makes it explicit that these three 

conditions are necessary and jointly sufficient. 
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Similarly, even if the subject of hypnosis is a thoroughly 

dishonest man with no respect for the possessions of others, 

then he is not blameworthy for his act ions--assuming, of 

course, that he takes the lady's handbag because he is in a 

hypnotic trance. Why, then, does Fields make of point of 

emphasizing these assumptions? As far as I can tell, it 

seems that Fields has confused an epistemological question 

with a question about the metaphysics of responsibility. If 

the agents in question have the bad characters I have 

ascribed to them, then it might well be difficult to 

ascertain whether they act on their characters or, rather, 

because of the (potentially) responsibility-undermining 

factors in play. Nevertheless, the agents are not 

responsible in the cases in which they do what they are 

accused of doing because of the presence of the 

(potentially) responsibility-undermining factors. This 

means that we must reject Fields's claim that "it is a 

sufficient condition of an agent's being morally responsible 

for an action that the action be indicative of a defect of 

character." 

One response to my critique is the following. Fields 

might well reply that the agents described above do not do 

what they are accused of doing because of their bad 

characters, and, consequently, it is false that their 

actions are indicative of defects of character. Now, I 
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think that this line of response is on the right track. It 

focuses our attention on the voluntariness of an agent's 

conduct and away from simple character assessments of the 

agents in question. However, as I shall now show. Fields's 

version of the second strand of Aristotelian argument fails, 

even on this improvement. My claim is that it does not go 

far enough to respect a requirement of voluntariness on 

justified attributions of responsibility. A requirement of 

voluntariness, properly understood, implies that justified 

attributions of responsibility can be made only to agents 

who know that what they are doing is morally wrong. 

Voluntary wrongdoing, that is, is precluded by faultless 

mistakes of morality. 

Fields asks us to "note that even if [the] character 

traits [in question] are not produced by the agent's own 

voluntary actions and/or omissions, it by no means follows 

that the actions of the agent that exemplify those traits 

are not themselves voluntary. That is, it by no means 

follows that the agent does not have the power to perform or 

not to perform such actions, as he decides."^® What Fields 

seems to miss, however, is that when it comes to issues of 

voluntariness, concerns about power are not always to the 

point. Consider, for example, factually mistaken agents. 

" Id., p.414. 
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We excuse these agents despite the fact that it is within 

their power to perform or not to perform such actions, as 

they decide. The hunter who mistakenly shoots his hunting 

partner does not claim that it was outside his power to 

avoid doing that for which he now stands accused. For, he 

could well have decided not to shoot anything at all. 

Agents who are mistaken in this fashion have an excuse for 

their actions, that is, not because of concerns about power 

but, rather, because of concerns about knowledge. Moreover, 

these concerns about what agents knew (and can reasonably be 

expected to have known) undermine the charge that they 

voluntarily did what they are accused of doing. Similar 

concerns about voluntariness, I think, give rise to excuses 

for agents who are mistaken about the moral status of their 

actions. 

The question, then, is the following: do morally 

mistaken agents voluntarily do wrong? There is certainly a 

sense in which the morally mistaken agent does what he is 

accused of doing because it was something he was willing to 

do (in the fashion in which it was done) and, so, did it 

voluntarily. In other words, when an agent acts on a moral 

mistake, there is some action, or an action under some 

description, that he was willing to do and so did. But I 

want to propose that this is not sufficient for an 

attribution of responsibility. When an agent acts on a 
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moral mistake, he is ignorant of a feature of his conduct 

that is critical to that for which he stands accused, viz., 

its moral wrongness. Now, why should we believe that the 

moral wrongness of an agent's conduct is critical to the 

action for which he stands accused? Is it not enough that 

the agent knows that he is doing an action of a certain 

sort, say, lying? After all, one might suggest, it is 

simply for lying that we are inclined to hold him 

blameworthy, not--that is--for doing something that is both 

a case of lying and a case of moral wrongdoing. The test of 

relevance, I think, is this: we should ask whether we would 

still hold the agent blameworthy were lying permissible. 

Admittedly, on the face of it, this question is a very odd 

one indeed. But its very oddness serves to emphasize the 

point I want to make. Since we would not hold such an agent 

blameworthy were this counterfactual true, we should accept 

that the moral wrongness of the action for which he stands 

accused is actually critical to what it is that he is 

accused of doing. And, if the agent is ignorant of some 

critical feature of what it is that he is accused of doing, 

then he cannot be said voluntarily to do that action, or--

alternatively put--the action under the relevant 

description. 
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V .  Knowledge, Truth, cuid The Moral Gettier Problem 

My claim is that the moral status of a piece of conduct is 

relevant to that which is voluntarily done and, accordingly, 

that knowledge of the moral status of one's conduct is 

relevant to an assessment of one's responsibility. One way 

further to articulate and defend my view is to differentiate 

it from one with which it might be easily confused. 

Advocates of the symmetry thesis are apt to give pride of 

place to the notion of conscientiousness. Simply stated, 

the view to which they most readily ascribe holds that 

ignorance excuses an agent's conduct if, and only if, the 

agent faultlessly failed to believe that his actions 

constituted a piece of wrongdoing. In this section, I shall 

develop a challenge to the conscientiousness view as it is 

articulated in the work of Michael Zimmerman.Seeing what 

is wrong with the conscientiousness view, I think, confirms 

In fact. Fields assumes, id., p.398, that this is 
the view to which opponents of the Aristotelian argument are 
pushed: "But it may be held, on the contrary, that if a 
person does what he thinks is right and his thinking so 
depends on his belief that actions of that sort are right 
(whereas, in tjruth, actions of that sort are wrong) he does 
not, pace Aristotle, deserve blame. For whether or not a 
person deserves blame depends not on what he does but on 
what he intends to do. In the case[s] in question, the 
agents acts intending to do what is right. And what more 
can we expect of anyone than that he should follow his 
conscience, in this sense?" 

Michael Zimmerman, "Moral Responsibility and 
Ignorance." 
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my claim it is concerns about voluntariness that support the 

symmetry thesis. 

In "Moral Responsibility and Ignorance, " Michael 

Zimmennan offers the following example: 

Doris has just driven her car into a tree. She's 
unconscious, slumped over the steering wheel. Perry comes 
upon the scene. He's shocked at what he finds. He looks 
around to see if anyone can help, but there's no one else 
there. He's wondering whether he should try to find a phone 
to call for aid, but visions of wrecked cars catching fire 
and exploding into roiling balls of flame fill his mind, and 
he feels that he must rescue the driver now or else she'll 
surely die. So, with considerable trepidation. Perry rushes 
in and quickly drags Doris free from the wreck, thinking 
that at any moment both he and she might get caught in an 
explosion. At last, when he judges that they are far enough 
away from the car, he collapses, exhausted, onto the ground, 
with Doris lying in his arms. As it happens, the car does 
not explode. Within a couple of minutes. Perry hears sirens 
wailing. Soon after, some emergency vehicles screech to a 
halt. Paramedics jump out. They run over to Perry and 
Doris. Perry tells them what happened. The paramedics take 
a look at Doris, and they arrive at a chilling conclusion: 
Perry has paralyzed Doris." 

This example prompts the question, as Zimmerman poses it, 

"Is Perry morally responsible for what he has done?"^"* Can 

we say, that is, that Perry is morally responsible for 

paralyzing Doris? 

Zimmerman suggests that a correct assessment Perry's 

responsibility turns on what Perry believed about the moral 

status of his actions. Only ignorance with respect to 

" Id., p.410. 
" Id. 
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beliefs of this sort is "directly relevant to [Perry's] 

having an excuse,"^® In support of this point, Zimmerman 

asks that we "suppose that he had been unaware of the risk 

of paralysis but nonetheless believed that he was acting 

wrongly; then he would not have an excuse for his action 

after all...Or suppose that he had been aware of the risk of 

paralysis but nonetheless did not believe that he was acting 

wrongly (he thought the risk was worth taking) ; then he 

would have an excuse for his action (as long as his 

ignorance concerning wrongdoing was not itself culpable.)"^® 

In other words. Perry's ignorance excuses his conduct if, 

and only if. Perry non-culpably failed to believe that his 

actions constituted a piece of (all things considered) 

wrongdoing. Perry has an excuse for his actions, that is, 

just in case he acted conscientiously. Or so Zimmerman 

seems to think. 

Id., p. 412 . 
Id. What Zimmerman says here seems to conflict with 

what he says at pp.420-421. At this later point in the 
argument, Zimmerman defends the claim that there must be a 
"cognitive connection between that for which an agent is 
directly culpable and its consequences..." But this means 
that even Zimmerman must reject his contention that "[Perry] 
would not have an excuse for his action. . ." if "he had been 
unaware of the risk of paralysis but nonetheless believed he 
was acting wrongly. " For he would have an excuse for his 
conduct understood as paralyzing Doris. This point aside, 
Zimmerman nevertheless believes that Perry would be to blame 
for something, and it is on this point that we ultimately 
disagree. 
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Zimmerman's analysis falls out of his understanding of 

the nature of ignorance. According to Zimmerman, ignorance 

is "the failure to know the truth, and it comes in two 

forms: "either by way of failure to believe the truth or by 

way of believing the truth but without justification."^® 

Oddly enough, though, Zimmerman immediately queries the 

claim that the latter failure, viz., a lack of 

justification, "can be properly said to constitute 

ignorance."^' The reasoning behind his query, as far as I 

can tell, is this: "Had Perry believed, truly but without 

justification, that he ran the risk of paralyzing Doris...we 

would be disinclined to excuse him."''" Thus, I take it that 

the underlying argument is the following: given that 

ignorance excuses whereas lack of epistemic justification 

does not, lack of epistemic justification cannot be said to 

give rise to ignorance. 

But are there other ways in which an agent might be 

ignorant? That is, can an agent be ignorant with respect to 

P despite the fact that be has a justified belief that P? 

Standard analyses of knowledge are also committed to a truth 

condition--in addition, that is, to a belief condition and a 

" Id., p.412. 
" Id. 
" Id. 
Id. In all fairness to Zimmerman, he is not 

committed to this suggestion; he ultimately thinks that we 
can "side-step" the issue. 
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justification condition.''^ If an agent knows that P, then 

not only does he have a justified belief that P; it is also 

tirue that P. So what do we say of the agent who incorrectly 

believes, but with justification, that what he is doing is 

(all things considered) morally wrong? Is his justified 

belief about the moral status of his action enough hold him 

morally responsible for what he has done? Or, do we instead 

say that an attribution of responsibility, specifically, an 

attribution of blameworthiness would be out of place in this 

case? 

Let us assume that Doris is the victim of a rattlesnake 

bite, not a car accident, and that Perry stumbles upon her 

on his hike through the woods. Before losing consciousness, 

Doris explains her predicament and informs Perry that he can 

save her life by sucking the poison from the bite in her 

disgustingly swollen leg. Further assume that Perry 

believes that this procedure is recommended in these 

circumstances and that he is justified in believing it on 

the grounds, say, that this woman's hiking outfit is riddled 

In "Moral Responsibility and Ignorance," Zimmerman 
builds the triith condition into both the belief condition 
and the justification condition. However, his more general 
view, as expressed in An Essay on Moral Responsibility, 
p.75, is that ignorance comes in three forms: lack of 
belief, lack of justification, and lack of truth. It is the 
separateness of the belief condition and the truth condition 
that makes for a possibility central to the 
conscientiousness view, viz., that blameworthiness and 
wrongdoing might pull apart. 
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with medals from years of survivalist training. Finally, 

assume that Perry is justified in believing that what he 

morally ought to do (all things considered) is to suck the 

poison from her leg. But Perry is hesitant to do so because 

he also believes, truly and with justification, that sucking 

rattlesnake venom from an open wound would put his life at 

significant risk. With this consideration to mind, even 

though Periry believes that he morally ought to intervene to 

save Doris's life, say, because he ascribes to the moral 

view that one ought always to be willing to lay down one's 

own life for that of a stranger. Perry ultimately decides 

not to attempt the procedure. We might assume that he 

decides to go for help instead and that Doris dies of 

rattlesnake poisoning before he returns. Is Perry morally 

to blame for what he has done? Is he to blame, that is, for 

letting Doris die?'*^ 

It seems to me that Perry is excused on the grounds 

that he is ignorant of the truth. First of all, it is not 

(medically) recommended that one attempt to suck the venom 

from an open snakebite wound, so there is nothing actually 

wrong with refusing to do. Secondly, even if it were the 

(medically) recommended procedure for dealing with 

Here, I follow Zimmerman, "Moral Responsibility and 
Ignorance," p.413fn, who says that [d] id' is to be 
constured broadly. Perhaps all that Perry 'did' was an 
omission..." 
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snakebites, it is not true that this is what Perry morally 

ought to do (all things considered). After all, Doris is a 

complete stranger to him, and we can hardly expect of people 

that they be willing to risk their own lives for the life of 

another. If they are so willing, then we see this as 

extraordinary. What they do is supererogatory, acts above 

and beyond the call of duty, and, accordingly, we see such 

people as heroes or saints. Of course. Perry believes 

differently, but his view as to what one morally ought to do 

in these circumstances is excessively demanding. Because of 

his ignorance, I propose that he is completely excused in 

his conduct. 

An analogous case might better illuminate the structure 

of my argument. We can no more hold Perry to blame for what 

he has done or failed to do than we can hold to blame the 

individual who believes that he ought to give his life in a 

duel in order to defend his family's "honor." Both agents--

Perry and the dueler--may well be criticizable in some 

fashion or other, say, for lack of conscientiousness, but 

neither is to blame for what he has done or failed to do. 

This is because neither did anything wrong. Neither Perry 

nor the dueler knew the truth about what was (all things 

considered) morally wrong in the particular circumstances in 

which they found themselves. Consequently, if (non-

culpable) ignorance is excusing and if Zimmerman is right 
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that ignorance "is the failure to know the truth, Perry-

has an excuse for his act ions--despite the fact, that is, 

that he believed that he was doing something (all things 

considered) morally wrong. 

The conscientiousness view also misses a fourth and 

final form of ignorance. The following sort of example 

flags the omission I have in mind. Let us assume that Perry-

is on his way to play in the final game of the State 

Softball Championship when he happens upon Doris's accident. 

Perry, let us also assume, has the following faultless moral 

belief: 

For the sake of my teammates, I morally ought to do whatever 
it takes to do my part in winning the State Championship. 

From this belief, Perry infers that he morally ought to 

drive past the scene of the accident in order to get to the 

game on time. What do we say, then, if Perry nonetheless 

stops in an effort to help Doris? Suppose that he pulls her 

from the wreck, all the while thinking: "This is (all things 

considered) morally wrong; I really ought to be at the game 

right now!" Is Perry morally responsible in this case if 

the upshot of his efforts is Doris's paralysis? 

" Id., p.413. 
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On Zimmerman's view, we must hold Perry morally 

responsible for what he has done.'*'* For, according to 

Zimmerman, " [i] t is only when ignorance of P is due to the 

failure to believe P that we excuse a person's acting in 

ignorance of P." So, since Perry's ignorance is not due to 

his failure to believe that what he did was a piece of (all 

things considered) wrongdoing, "he would not have an excuse 

for his action after all." But can we actually accept this 

result? Although Perry believes, with justification, that 

what he is doing is a piece of wrongdoing, it is pretty 

clear that he is missing something necessary for a claim to 

knowledge. What is it, exactly, that Perry is missing? 

Edmund Gettier has taught us that justified true belief 

is not sufficient for knowledge."*® Consider the following 

Gettier-type counterexample borrowed from Keith Lehrer. 

Assume that Nogot tells his teacher that he owns a Ferarri, 

that he provides documentation in support his claim, and 

that his teacher believes what Nogot says (which happens to 

be false). From this, Nogot's teacher concludes that 

P: someone in my class owns a Ferrari, 

I puirposely leave this ambiguous. See footnote 36 
above. 

Edmund Gettier, "Is Justified True Belief 
Knowledge?" 
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which happens to be true in virtue of one of the other 

students, viz., Havit. However, as Gettier would tell us, 

the teacher's justified true belief is not knowledge. 

Lehrer puts the point of his counterexample this way: the 

teacher cannot be said to know that P since "it is more due 

to good fortune than good justification that she is 

correct. 

As the reader will have noticed, we can say very 

similar things about Perry the Softball Player's doxastic 

predicament. First, Perry believes that what he is doing is 

(all things considered) morally wrong. Secondly, on the 

assumption that his belief is faultless, it follows that he 

is justified in believing that what he is doing is a piece 

of wrongdoing. Finally, what he is doing is the wrong thing 

to do in the circumstances: he ought not, that is, to drag 

Doris from the car. Yet Perry does not know that what he is 

doing is a piece of wrongdoing because his reasons for so 

thinking are irrelevant to the actual wrongness of his 

actions. His justification, as it were, is disconnected 

from the truth of his belief that what he is doing is (all 

things considered) wrong. Perry can be said to lack 

knowledge on the grounds that it is completely fortuitous 

that his belief meets both the justification condition and 

Keith Lehrer, Theory of Knowledge. p. 16. 
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the tmith condition. We must conclude, therefore, that 

Perry is ignorant with respect to the moral wrongness of his 

actions. 

A second example makes it even clearer that agents such 

as Perry the Softball Player are best characterized as 

ignorant. Consider a scenario that might have been played 

out not too long ago in the American South. A young Black 

man makes advances to a young White woman. The young woman, 

let us assume, responds to his advances with a racist slur. 

She does so, however, in the belief that what she really 

ought to do is to follow her father's recommendation about 

dealing with such incidents, viz., ignore the young man's 

remarks and immediately tell her father, who--in due course-

-will see to it that it doesn't happen again. Now, what the 

young woman actually did was a piece of (all things 

considered) wrongdoing, and it is also true she believed 

that it was a piece of wrongdoing. Moreover, for the sake 

of argument, let us assume that she was not at fault in 

believing that what she did was wrong and, in particular, 

that she was justified in her belief. But it is perfectly 

clear that the reasons behind her belief lack proper 

connection to the truth of her belief. After all, she 

didn't believe that what she did was wrong because it was 

racist; she believed that what she did was wrong because it 

wasn't racist enough. With this consideration to mind, we 
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cannot properly say that she knew that what she did was 

wrong. And, once more, if (non-culpable) ignorance excuses 

and if ignorance "is the failure to know the truth, " then 

she has an excuse for her actions. 

VI. Moral Responsibility cuid Conformity to Will 

What does the argument of the previous section tell us about 

the way in which faultless mistakes of morality come to bear 

on moral responsibility? More exactly, what does it tell us 

about the excusing force of moral mistakes? The 

conscientiousness view is correct, I think, in its claim 

that there is an irreducibly subi ective element to moral 

responsibility. Agents who mistakenly believe that their 

conduct is not wrong elude an attribution of moral 

responsibility for their conduct--assuming, of course, that 

their mistakes are faultless. What this view misses, 

however, is the irreducibly objective element to moral 

responsibility. Actions for which agents can be held 

responsible must meet a requirement of voluntariness, and 

this means that their--perhaps criticizable--subjective 

states must have the appropriate objective relation to that 

for which they stand accused. So, attributions of 

responsibility make assumptions not just about s\ibjective 

culpability; they also assume that subjective culpability is 

be properly connected to what agents stand accused of doing. 
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The conscientiousness view, then, is closely related to 

the traditional analysis of the excusing force of mistakes. 

Both assume that it is to subjective states only that our 

assessments of responsibility must look. The central 

difference between the two is that they ascribe to 

contrasting views of subjective culpability. The 

traditional analysis focuses upon, for example, character 

traits that led to morally wrong action and ignores whether 

the agents in question believed that their actions were 

morally wrong. In contrast, the conscientiousness view 

focuses upon agents' beliefs about the moral wrongness of 

their actions. My aim in this chapter has been to defend an 

additional, objective element of moral responsibility by way 

of an appeal to the necessary conditions on claims to 

knowledge. This objective element of responsibility is 

absent for (1) agents who believe, mistakenly but with 

justification, that their actions are (all things 

considered) morally permissible. The element I have in mind 

is also missing for (2) agents who believe, mistakenly but 

with justification, that their actions are (all things 

considered) morally wrong and (3) for agents who believe, 

truly and with justification, that their actions are (all 

things considered) morally wrong--if, that is, it turns out 
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that their justification is disconnected from the truth of 

their beliefs.'''' 

My claim, then, is that voluntary wrongdoing requires 

that agents know that their actions are wrong (or, at least, 

that they be reckless or negligent with respect to wrongness 

of their actions) . Consider again the focal case of my 

analysis of the two Aristotelian strands of argument: the 

agent who mistakenly believes that his actions are morally 

permissible when, in fact, they are not. This agent cannot 

be said voluntarily to do that for which he stands accused, 

and this is true regardless of whether he can be 

characterized as subjectively culpable. Since the agent in 

question is ignorant of critical features of his conduct. 

Jean Hampton's "defiance account" is interesting 
here. Her account aims to identify the "mental act" that 
characterizes the kind of culpability underlying illegal, 
immoral, and irrational action. In this respect, her 
account is most closely related to the conscientiousness 
view. However, in "Mens Rea."p. 23. Hampton writes: 
"Properly speaking, one is not being defiant of morality 
[when one is inclined to exaggerate the scope of morality's 
authority] because one cannot rebel against something that 
has no final right of command (although it might feel 
rebellious to the agent who is struggling to overcome what 
she suspects is her own false sense of morality's 
authority.)" This means that Hampton acknowledges the force 
of the first argument I levelled against the 
conscientiousness view. But, in her discussion of Adam and 
Eve in the garden of evil, pp.l3ff, she suggests that agents 
need not know what features of their actions make them 
wrong. They need only know that a command is authoritative. 
It seems, then, that Hampton's account is also susceptible 
to the second argument I raised against the 
conscientiousness view. See also, Hampton, "The Nature of 
Immorality." 
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viz., it wrongness, he cannot voluntarily do the morally 

wrong action or, alternatively put, the action under the 

relevant description, viz., the description that 

incorporates the moral wrononess of the action. What is 

missing is an objective relation between the agent's 

subjective culpability and the wrongness of the action for 

which he stands accused. 

The agent who believes, mistakenly but with 

justification, that his actions are (all things considered) 

morally wrong might also be characterized by subjective 

culpability. After all, he is willing to do what he 

believes to be a piece of (all things considered) 

wrongdoing. But, again, his ignorance precludes connecting 

his sxibjective culpability with wrongdoing. For, in this 

case, there is no wrongdoing with which his subjective 

culpability might be linked. Accordingly, he eludes an 

attribution of responsibility, specifically, an attribution 

of blameworthiness for his conduct. Once more, this is 

because such a judgment would fail to respect an irreducibly 

objective element of moral responsibility. A similar 

conclusion must be drawn with respect to the agent who 

believes, truly and with justification, that his actions are 

(all things considered) morally wrong--if, that is, his 

justification is disconnected from the truth of his beliefs. 

In cases of this sort, the agent's subjective culpability is 
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connected to wrongdoing, but it is not properly connected to 

what it is about his conduct that makes it wrong. Voluntary 

wrongdoing requires that agents know what features of their 

actions make them wrong (or, at least, that they be reckless 

or negligent with respect to the moral import of such 

features) 

The requirement that wrongdoing be voluntary, I want to 

suggest, is best understood in terras of the notion of 

conformity to will. In each of the three cases above, the 

conduct of the agents in question does not properly conform 

to their wills. In the first sort case, the agent does 

wrong but does not will it. It is in this sort of case that 

the absence of conformity is most perspicuous. In the 

second case, the agent wills a wrong but does not commit 

one. Here, conformity to will is precluded by the absence 

of wrongdoing. In the third case, the agent wills a wrong 

and commits a wrong, but what he was perfectly willing to do 

and so did was not wrong in the fashion in which he believed 

it to be wrong. Here, even though what the agent willed was 

obviously similar in many respects to what he is accused of 

doing, the obvious dissimilaries preclude conformity to 

Here, my view is closest to Susan Wolf's "Reason 
View." See her Freedom within Reason. The argument I have 
advanced explains why, I think, we should care about whether 
people "do the right thing for the right reasons." (Wolf 
uses this phrase at p.79.) 
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will. This means, I think, that voluntary wrongdoing 

requires that agents know what it is about their actions 

that makes them wrong. 

In conclusion, attributions of responsibility assume 

voluntary wrongdoing, and, if I am right, voluntary 

wrongdoing implies conformity to will. So, an agent is 

morally blameworthy for his actions only if he believes that 

what he is doing is wrong, it is true that what he is doing 

is wrong, and his reasons for so believing properly identify 

the features of his actions that make them wrong.''® The 

implications of my argument are twofold. First, it follows 

that the symmetry thesis is tme: an agent has an excuse for 

conduct grounded in a faultless mistake, regardless of 

whether his mistake is factual or moral. Secondly, 

faultless mistakes of morality excuse in the same way that 

faultless mistakes of fact excuse. Both kinds of mistakes, 

I submit, undermine agent voluntariness. 

This formulation--of course--assumes away cases of 
recklessness or negligence with respect to one's beliefs 
about morality. 
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