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CHAPTER I 

INTRODUCTION 

Statement of the Problem 

How have the legal principles derived from the classification 

and distribution of governmental powers influenced the development of 

the organizational structure of American education? The principles af

fecting this organizational structure include: (1) the allocation of 

powers among national, state, and local governmental units, as provided 

by constitutional and statutory provisions, (2) the doctrine of separa

tion of power®, which provides for the distribution of powers or func

tions among the legislative, executive, and Judicial branches of govern

ment, and (3) the i*ule against delegation of powers, as it applies to 

the delegation of legislative powers by the legislative branch of gov

ernment and the delegation of discretionary authority by public officers, 

boards, or commissions. 

Origin of the Problem 

The problem of this study developed out of: (1) the recognition 

of the need for a re-examination of the organizational structure of edu

cation, and (2) a realization that certain legal principles and govern

mental theories have influenced the development of this pattern or organi

zation. If it is assumed that the organizational structure of education 

results from both law and tradition, any meaningful study requires 
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examination of legal, philosophical, and historical data. 

American education did not originate as a function of government. 

The early colonists held tenaciously to the belief that education was to 

be provided for in the home or in private, religious, and philanthropic 

institutions. The Massachusetts laws of 1642 and 1647 might be considered 

two of the earliest departures from this position. -̂ With the birth of 

the nation and the spread of the Jeffersonian philosophy of education for 

democracy, wider acknowledgment of education as a governmental activity 

2 
grew. 

Today, in a legal sense, public education is recognized as a gov

ernmental function and the bodies responsible for its administration are 

accepted as governmental agencies. Chief Justice Warren, delivering the 

opinion of the Supreme Court in Brown v. Board of Education of Topeka, 

emphasized this fact, thus: "Today, education is perhaps the most 

^Sllwood P. Cubberly, Public Education in the United States. (New 
York; Houghton Mifflin Company, 1934) p. 17. The Law of 1642 in effect 
ordered that all children be taught to read and the Law of 1647, commonly 
known as "The Old Deluder Satan Act," provided for the appointment of 
teachers and the establishment of schools in towns of specified sizes. 

2 A vivid expression of the Jeffersonian philosophy is represented 
by Article IX, Section 1 of the Indiana Constitution (1816): "Knowledge 
and learning generally diffused, through a community, being essential to 
the preservation of a free Government, and spreading the opportunities, 
and advantages of education through the various parts of the Country, 
being highly conducive to this end, it shall be the duty of the General 
Assembly to provide, by law, for the improvement of such lands as are, 
or hereafter may be granted, by the United States to this state, for the 
use of schools, and to apply any funds which may be raised from such 
lands, or from any other quarters to the accomplishment of the grand ob
ject for which thqy are or may be intended. . ." And in Section 2: "It 
shall be the duty of the General Assembly, as soon as circumstances will 
permit, to provide by law, for a general system of education, ascending 
in a regular gradation, from township schools to a state university, 
wherein tuition shall be gratis, and equally open to all.** 
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important function of state and local governments. Compulsory attendance 

laws and great expenditures for education both demonstrate our recogni-

3 tion of the importance of education to our democratic society." Gover

nor Rockefeller termed education "the main problem of New York State and 

the Nation. 

The need for recognition of the necessity for the reorganization 

of government to meet the new and greater demands of society was expressed 

by Felix Frankfurter in 1930: "We have not adjusted our thinking about 

government to the overwhelming facts of modern life, and so carry over 

old mental habits, traditional schoolbook platitudes and campaign slogans 

as the role, the purposes, and methods of government.*^ If it is as

sumed that good government requires attention to the organization of 

governmental agencies, educational agencies should be included. 

It would seem feasible that marked improvement in educational 

organization be based on comprehensive studies of this structure. Be

cause of the magnitude of such an investigation, it was necessary to 

limit the present study to an examination of one area of legal influence: 

the distribution of powers. This area was selected because of its rela

tive importance as indicated by: (1) the size of the body of court de

cisions in which application of these specific legal principles were 

3 
Brown v. Board of Education of Topeka, 347 U.S. 483, 74 S. Ct. 

686 (1954). 

^Leo Egan, "Rockefeller Gives Victory Formula,* New York Times, 
August 7, 1959, p. 11» 

5 
Felix Frankfurter, "The Public and Its Government," The 

William E. Dodge Lectures on Citizenship. (New Haven: Yale University 
Press, 1930717-170# 
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made, as well as the chronological spread and recency of these decisions, 

and (2) the frequency of mention of these factors in literature in school 

law. 

Purposes of the Study 

There are three major purposes which have influenced the specific 

procedures and the general content of this study. These three purposes 

overlap considerably. Therefore, no attempt is made in this study to 

use these purposes as units of documentation or to compartmentalize the 

data according to them. 

The first purpose, common to much legal research in education, 

is to contribute to the understanding of the relationship between educa

tional agencies and other agencies of government* To achieve this pur* 

pose analysis was made of the causal effects of specific legal principles 

on the interrelationships of the different components of government as 

each contributes to the establishment, modification, and control of the 

organizational structure of education. Both the horizontal and the ver

tical relationships, i.e., the coordinate branches of government and the 

different levels of government, have been studied. 

The legal principles under consideration have affected educa

tional policy-making in varying degrees since the inception of American 

public education. During this period certain changes in judicial inter

pretation of constitutional and statutory law have taken place. These 

stages in the development of judicial interpretation as listed by Roscoe 

Pound were: 
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(1) The literal stage is one in which the exact words (of 
the constitutional provision or statute) taken literally 
are made the sole measure. . • 

(2) In the logical stage the law is taken to be constituted 
by the will of the law-giver and respect for this will 
takes the place of respect for the formula. 

(3) In the positive stage the law is regarded not so much 
as something proceeding from the will of the law-giver 
as something proceeding from society through him, as 
being a product of economic and social forces working 
through him. • . Above all things it is held, regard 
must be had for the exigencies/of social life to the 
social ends to be served. . • 

The second purpose is to note the effects of these changes in 

Judicial interpretation on the application of the legal principles men

tioned, especially where the determination of educational policy is in

volved. Since these decisions were not rendered in a "vacuum,11 it is 

necessary to consider them in light of the political atmosphere and cul

tural conditions of the times. 

The third purpose of the study is in part a product of the first 

two. It is to provide a foundational base of factual information, which, 

when combined with the findings of related studies, should serve as a 

basis for policy-determination in education and educational law. This 

information should provide insight into past, present and future trends 

in the organizational structure of education. 

Research Procedures 

The nature of the problem and the purposes of the study just 

itoscoe Pound, "Courts and Legislation,H The American Political 
Science Review. August, 1913» p. 379. 
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outlined determine, to a certain extent, the methods of investigation* 

This study was conducted using the technique of documentary analysis. 

The chief sources of information for this study were the body of court 

decisions dealing with education and the statutes in individual states, 

in which application of these principles classified as the "distribution 

of powers" has been made. Background for the decisions based on antece

dent philosophical and theoretical treatises on government and education 

has been supplied where such treatises could be located. Finally, sup

plementary data were collected from selected secondary sources. 

More specifically, the recognized techniques of legal research 

were employed. The most convenient classification of law for the pur

poses of search and indexing, according to some legal writers, is into 

"statutes" and "cases." These terms have been defined as follows: "The 

word 'statutes1 in this division is used as a comprehensive tern to in

clude constitutions, treaties, statutes, ordinances, court rules, admin

istrative regulations, etc. The term 'cases' includes the decisions of 

the courts, attorneys-general opinions arxi decisions of administrative 

agencies,"'' 

It seemed more expedient to first locate and examine the case 

law pertinent to this study. This was done employing the "topic" method 

to compile a bibliography of oases from the American Digest System. To 

avoid omission, the "Descriptive Word Indexes" to these volumes were con

sulted along with the "Table of Cases" for cases cited in related readings. 

^Carlton B. Putnam, How to Find the Law. (St. Paul, Minn.: Vest 
Publishing Company, 1949) p. 3. 
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After reading the cases in the reports, annotations were sought in Law

yer1 s Reports Annotated and the American Law Reports. The final step 

was to verify the judicial history of each case since the original de

cision was rendered as noted by Shepard's Citations to Ca3es. A con

junctive review of the material related to the topic under consideration 

was made in the legal encyclopedias and in Words and Phrases. 

The statutory law applicable to the study was found by (1) ex

amining federal and state constitutional provisions and (2) noting those 

legislative enactments construed in the cases examined. Shepard's Cita

tions to Statutes were used to determine whether subsequent acts of the 

legislature or decisions of the courts have affected the specific statute 

since its enactment. 

The reasons for not restricting the basis for this study to 

purely legal materials may be explained by twentieth-century developments 

in judicial interpretation. In recent years tradition and practice have 

become increasingly important factors as illustrated by a statement of 

Superior Judge Warren L. McCarthy in a I960 Arizona court decision: 

It would be a narrow concept of jurisprudence to confine 
notion of laws to what is found written in the statute book 
and to disregard the gloss which life has written upon it. 

Settled state practice cannot supplant constitutional guar
antees, but it can establish what law is. Deeply embedded 
traditional ways of carrying out state policy are often 
tougher and truer than dead words of the written text.8 

As quoted in the Arizona Daily Star, June 14, I960, p. 1. 



8 

On the other hand, "social jurisprudence" or decision based on social 

outcomes as advocated by- Dean Roscoe Pound and by such famed jurists as 

L. 0. Brand els and Benjamin Cardozo, limits the predictive value of the 

decision, per se. In this instance the principle of stare decisis must 

yield to changing social situations. 

To place the study into proper prospective and to aid in the fi

nal analysis of the data the works of prominent educational historians 

were examined and compared. Major developments in educational organiza

tion cited by them were related to legal developments resulting froa the 

application of distribution of powers. 

Definition of Terms 

One of the difficulties encountered in a study which combines 

material from the body of knowledge of different areas of learning is 

the reconciliation of their specialized vocabularies. Therefore, the 

definition of the general terminology expressed in the title of this dis

sertation is of primary importance. Other more specific items are de

fined within the body of the text. 

"Distribution of Powers" is a phrase which encompasses the prin

ciples expressed in the statement of the problem, viz., the allocation 

of governmental responsibility, the separation of powers, and the dele

gation of powers. A similar classification is used by the legal encyclo

pedias, American Jurisprudence and Corpus Juris Secondum. and by the 

9 American Digest System* 

9 
11 AM. JUR. 596; 16 C.J.S. 483; American Digest. Century Edi

tion, volume X, p, 1311* 
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"Organizational Structure" refers to the formal declared pattern 

of relationships established by law and tradition for the purpose of ad

ministering public education. The principle concern of this study is 

the influences affecting the fona&tion and operation of this legal frame

work for the distribution of functions and responsibilities. The follow

ing definition has also been proposed: "a combination of (1) the legal 

system that sets up the various agencies to be utilised in attaining de

sired ends, defines their interrelationships, and sets their metes and 

bounds; and (2) present practices in areas not closely defined in law." 

"Education," as used in the title and throughout this study, is 

limited to American, public, elementary and secondary education. 

10 

Subsequent Chapter Organization 

Listed below are the titles of the subsequent chapters of this 

dissertation followed by a brief resume of their content and organiza

tion. 

Chapter 11 

Chapter 111 

Chapter IV 

Chapter V 

Chapter VI 

Previous Expositions of Aspects of the Problem 
of Distribution of Powers 

Allocation of Governmental Responsibility for 
Education 

The Doctrine of Separation of Powers 

Delegation of Authority 

Summary and Conclusions 

^Robert R. Hamilton and Paul R. Hort, The Law and Public Educa
tion. (Brooklyn: The Foundation Press, Inc., 1959) p. 15* 
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The second chapter, as the title implies consists of an overview 

of the material previously written in this area. Each of the three chap

ters which sake vqp the main body of the study (Chapters III, IV, and V) 

contains a consideration of the nature and origin of the specific legal 

principle by way of introduction, after which is presented a detailed 

eocamination of the effects of this principle on the organizational struc

ture of education. These chapters have a chronological-topical arrange

ment. In the final chapter the overall findings are summarized and re

sulting conclusions are drawn. 



CHAPTER II 

PREVIOUS EXPOSITIONS OF THE ASPECTS OF THE PROBLEM 
OF DISTRIBUTION OF PCWERS 

The body of literature dealing with the various aspects of the 

present problem represents a continuum from that which deals exclusively 

with the subject of distribution of powers to that devoted entirely to 

the organizational structure of education. It is the purpose here to 

present an overview of this material. Further reference to some of the 

substantive data, especially pertinent to specific topics, has been made 

in subsequent chapters to supplement and clarify the information pre

sented there. 

The Allocation of Governmental Powers 

Federalism and Intergovernmental Relations. Federalism has been 

defined as: "that system of political order in which powers of govern

ment are separated and distinguished and in which these powers are dis

tributed among governments, each government having its quota of authority 

and each having its distinct sphere of activity."'*" This predominating 

feature of American government, which resulted primarily from the adop

tion of the Constitution, has served as a basis for determining the level 

of government in which legal sovereignty over education resides. The 

relative powers of the national and state governments in the system of 

^Andrew C. McLaughlin, "The Background of American Federalism," 
The American Political Science Review, May, 1918, p. 215. 



12 

American federalism have been discussed by numerous writers. 

Simeon E. Baldwin, in 1912, traced the development of the powers 

of the federal government up until that time. In his presidential ad

dress before the American Political Science Association, he observed, 

"The powers of the United States were unfolding in arithmetic progres-

sion until 1861, and since then in geometric progression." 

After recounting the general history of the American states, 

Graves in 1936, analyzed some of the attacks being made of the state as 

a unit of government. He considers it significant that this criticism 

paralleled the rise of cities* This development, the adverse effects of 

the economic depression, and the increased tendency on the part of the 

federal government to deal directly with municipalities, combined to fur

ther weaken the states. However, in spite of all this, Graves predicted 

3 the survival of the state as a unit of government* 

The status of the state was discussed some twenty years later by 

Anderson. The upward movement of power to the national level was noted 

in this article, also. "If present trends continue for another quarter 

century," he speculated, "the states may be left hollow shells, operat

ing as field districts of federal departments and dependent upon the fed

eral treasury for their support."^ 

"^Simeon E. Baldwin, "The Progressive Unfolding of the Powers of 
the United States," The American Political Science Review. February 1912, 
p. 1. 

%. Brook Graves, "The Future of the American States," The Ameri
can Political Science Review. February 1936, p. 24. 

^As quoted by John Gaus, "Federalism and Intergovernmental Rela
tions," Public Adalni strat ion Review. Spring 1956, p. 102. 
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Following t^e release of the first Hoover Commission report in 

1950, Ml&l Stevenson published an article entitled, "Reorganization 

from the State Point of View."^ In this article he considered the pre

sent status of intergovernmental relations and proposed specific sugges

tions for the reorganization of federal-state functions in such a way as 

would better serve the public interest. 

Other writers favor reorganization, but of a different nature. 

An article by Daniel R. Grant dealt with the problem of providing an in

tegrated government for the metropolitan areas, which are rapidly in

creasing in size and in number. A possible solution, he stated, lies in 

the field of federal-city relations since these areas in many cases ex

tend over state lines.^ 

Governmental Responsibility for Education 

A survey of the writings of persons in various fields on the topic 

of educational control revealed sharply differing positions. Differences 

of opinion were noted not only with respect to what level of government 

"should" control education, but also with respect to what level of govern

ment "does" control education. 

William Anderson wrote in 1946 that the traditional allocation of 

the functions of health, education, and welfare to state and local govern

ments is being seriously questioned. The reasons behind this dissatis

faction he attributed to the development and spread of science and 

^Adlai Stevenson, "Reorganization from the State Point of View," 
Public Administration Review. Winter 1950, p. 1. 

^Daniel R. Grant, "Federal-Municipal Relationships and Metropoli
tan Integration," Public Administration Review. Autumn 1954, p. 259. 
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education; the growth of national professional and. reform organizationsj 

7 and the nationalisation of news, parties, and public opinion.' 

Practically all authorities agree that such authority as Congress 

may assume oyer education must find warrant in the "general welfare" 

clause. Some proponents of federal participation declare that Artiole I, 

Section VIII, clause 8, which says, in part, that Congress shall have 

the power "To promote the progress of science and useful arts. • is 
g 

an explicit declaration of authority to promote education. 

At the other end of the continuum is a group which favors an en

tirely different arrangement. In the words of Eldon L. Johnson: "The 

favorite educational dream of many political scientists—the complete 

integration of school administration and local government—will certainly 

not be realised in the foreseeable future, if ever." He disputed the 

claim that education holds a unique position as a function of the state, 

and he further contended that the independence of the school board is a 

matter of public policy and not a matter of fundamental or immutable 

law.9 

Education: A State Function. One of the first to advance the 

thesis that education is legally a state function was Frank Stephenson. 

7 'William Anderson, Federalism and Intergovernmental .Relations 
(A Budget of Suggestions for Research). (Chicago: Public Administration 
Service, 1946) p. 167. 

8 
"The U. S. Constitution and Education," Congressional Digest. 

August, 1955> P* 197. 

9 
Eldon L. Johnson, "Coordination: The Viewpoint of a Political 

Scientist," The Coordination of Public Mucation and Other C^^unity Ser
vices. (Volume 302 of The Annals of the American Academy of Political and 
Social Science. Philadelphia: American Academy of Political and Social 
Science, 1955) p. 136. 
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In 1929 he made the following observation in his book, Handbook of School 

Law, concerning the power of the state legislature over education: "The 

legislative power is plenary; that is, it is unlimited except by restric

tions placed upon it by state or federal constitutions."^ 

One of the earliest publications expressly terming education as 

a function of the state was a book by J. F. Weltzin, entitled The Legal 

Authority of the American Public School. The following paragraph ap

pears in this book: 

The Ordinance of 1787, made a provision in its compact that 
the Northwest Territory was to encourage schools and educa
tion. All state constitutions place the same duty on their 
several legislatures. This makes public education a state 
function. In the execution of this duty, the state legis
latures have created, or provided for the creation of school 
districts and boards to perform this state function . . 

Recognized as the first complete volume devoted to the subject 

of governmental responsibility for education was Garber's Education As 

A Function of the State. This study is divided into two distinct parts. 

The first part is concerned with the relation of the state to education 

as revealed by a study of the debates of thirty-seven state constitu

tional conventions; the second part approaches the problem through 

12 analyses of court decisions. 

10Frank R. Stephenson, Handbook of School Law, (Fowler, Indiana: 
The Benton Review Shop, 1929) p. 

^J. F. Weltzin, The Legal Authority of the American Public 
School. (Grand Forks, North Dakota: The Midwest Book Concern, 1931), p. 
45. 

^Lee 0. Garber, Education As A Function of the State. Educa
tional Monograph No* 3, (Minneapolis: ""Mucational Test Bureau, Inc., 
1934) p. 3* 
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Garber discovered from a study of these debates that the parti

cipants regarded public education as conferring four main benefits on 

society and upon the individual. Education was said to: (1) be essen

tial to the political well-being and safety of the state, (2) promote 

the economic well-being of the state, (3) represent a means for elimina

ting such social evils as pauperism and crime, and (4) be regarded by a 

13 few as a gift to be bestowed by the state* There was disagreement as 

to the amount of education the state should provide—some feeling that 

an elementary education was sufficient to achieve the states' purposes, 

others holding that the offering by the state of higher education was 

essential to the development of citizens of the highest type.^ 

From his study of judicial interpretation in this area of gov

ernmental responsibility for education, Garber proclaimed: 

Education is a function of the state. From this it follows 
that the state, acting through its legislature or its con
stitution, may retain unto itself the necessary authority 
to maintain and operate schools, or it may delegate such 
authority to other agencies. The agencies used by the state 
are two kinds, namely: municipal corporations and quasi-
municipal corporations.3-5 

Because the most pressing issue at that time was whether school control 

was a state or local function, Garber devoted a relatively- large amount 

of space to explanation of the nature of the agencies which administer 

the schools at the local level, including the scope and source of their 

powers. 

^Ibid.. p. 4* 

^Ibid.. p. 13. 

15Ibid.. p. 38. 
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Tb support his contention that the locally situated corporations 

for administering the schools were state agencies, Garber quoted exten

sively from one particular case, viz., State v. Haworth, 122 Ind 462, 23 

N. E. 946 (1890). 

Essentially and intrinsically, the schools in which are edu
cated and trained the children who are to become the rulers 
of the Commonwealth are matters of state and not local juris
diction. In such matters the State is a unit and the legis
lature the source of power. The authority over school and 
school .Affairs is not necessarily a distributive one to be 
exercised by local instrumentalities, but, on the contrary, 
it is a central power residing in the legislature of the 
state.16 

The principle of state control was re-emphasized in the first 

series of The Yearbook of School Law edited by M. M. Chambers, and con

tinued to be re-emphasized in the second series of this publication 

edited by Lee 0. Garber. In the fourth yearbook, published in 1936, 

Wilford Coffey noted how frequently authority of the state over educa

tion was being challenged in the courts. From this fact he concluded 

there remained a lack of understanding of the theory that education is a 

17 state function. In the I960 Yearbook, Garber reiterated: "The state's 

18 
power over education is complete." 

Another Garber publication contains a discussion of national-

state relationships in regard to educational control. In The Handbook 

l6Ibid., p. 16. 

^Twilford L. Coffey, "State School Administration," The Fourth 
Yearbook of School Law. M. M. Chambers, editor. (Washington: M. M. 
Chambers, 1936) p. 94. 

^%ee 0. Garber, Yearbook of School Law. (Danville, Illinois: 
Interstate Printers and Publishers, Inc., 19^0) p. 1. 
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of School Lav, this relationship was expressed thus: 

As a result of the Tenth Amendment, the courts hare re
peatedly held that the matter of maintaining a system of 
public schools is reserved to the states. They have held 
that the state does not look to the federal constitution 
for its authority; it looks there only for restraints upon 
its power. Because the federal constitution is silent on 
the matter, and because it does not deny to the states the 
right to maintain systems of public education, the matter 
rests with the individual states.19 

Recent Articles on Federal Control of Education. An examination 

of recent articles in school law reveals the recognition by well-known 

writers in that field of a "new" role for the federal government. E. G. 

Bolmeier has said: "Suprame Court decisions. • . indicate that the fed

eral government has almost unlimited power to promote and control educa-

20 
tion, if it so desires*" In another article he declared that the Tenth 

Amendment could not be considered to protect the legal sovereignty of the 

21 state over education. Newton Biwards asserted that "the federal con

gress through the 'welfare clause' of the Constitution has far more po-

22 tential control over public education than is generally believed." 

Madaline Reraolein discussed the topic of federal control in an 

^Lee 0. Garber, Handbook of School Law. (New London: Arthur C. 
Croft Publications, 1954) p. 4* 

*^E. C. Bolmeier, ""Hie Teacher and School Law," Elementary School 
Journal. December 1954* p. 209* 

21 
E. C. Bolmeier, "The School Principal's Proper Concept of 

School Law," The Bulletin of the National Association of Secondary-School 
Principals, March 1958* p* 1* 

^Newton Edwards, "Authority Over Education Is Shifting Toward 
the Central Government,n Nation's Schools. October 1956, p. 61. 
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article published in 1959* She noted that as a result of the shift from 

the Madisonian philosophy to the Hamiltonian philosophy, which broadly 

construes the powers of the federal government, the federal government 

now holds "concurrent powers" with the states over education. Reumlein 

examined in detail the "built-in" controls over federal power contained 

in the school legislation of the last two decades. She concluded that 

the problem is to determine how to best preserve state control over edu

cation by means of statutory language. "We must no longer rely," Remm-

lein warns, "on the authority of the Tenth Amendment" for that purpose.2̂  

The Doctrine Of Separation of Powers 

Theoretically, the doctrine of separation of powers provides for 

the distribution of the functions of government among the legislative, 

executive, and judicial branches, such that "three wholly distinct de

partments have for their several and exclusive functions to make laws, 

to execute laws, to apply laws to controversies calling for judicial de

cision." "It is commonplace," observed Dean Pound, "that a complete se

paration of this sort has never existed anywhere and the lines, as we 

draw them in our constitutional law, are historical rather than analy-

24 
tical." 

An examination of the research dealing with the doctrine of se

paration of powers revealed only one thoroughly comprehensive treatment 

of the topic and its effect on the institutions of American government. 

^Madaline K. Reumlein, "Can the Government Legally Control Edu
cation?" The School Executive. October 1959, p. 64. 

^•Pound, o£. cit., p. 3&3. 
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Harry C. Thomson traced the history of this doctrine from the early col

onial period up to that time in a dissertation completed at Harvard in 

25 
1946. Ihis study brought together a wealth of information which in

cluded: the American political development and implementation of this 

concept; the evolution of its judicial interpretation and construction; 

the authoritative criticisms and defenses of it; and finally, the pro

posals advanced to remedy its inherent weaknesses. 

Education and Separation of Powers 

The literature in school law prior to World War 11 made practi

cally no specific reference to the doctrine of separation of powers as 

it requires the distribution of functions among the legislative, execu

tive, and judicial branches of government. This statement is evidenced 

by an examination of the first series of the Yearbook of School Law, and 

the well-known books, The Courts and the Public Schools by Newton Edwards 

and Essentials of School Law by Harry R. Trusler. In a few instances, the 

principle of separation of powers was implied without actually being men

tioned as such. For example, Trusler, in his discussion of "reasonable

ness of rules and regulations'* promulgated by school authorities and the 

statutory provision for appeal therefrom, made this statement: 

A statute may say that the decision of the highest school 
tribunal is "final*1 or is "final as to all questions of law 
or fact." It is clear that such a statute may be unconsti
tutional, so far as final determination of questions of law 

^Harry C. Thomson, The American Doctrine of the Separation of 
Powers. (Unpublished Doctor of Philosophy dissertation, Harvard Univer
sity, Cambridge, Massachusetts, 1948). 
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are concerned, because the constitution may vest judicial 
power in certain enumerated courts, not mentioning the 
school tribunals.2" 

In post-war literature recognition is given to the effect of the principle 

of separation of powers and other principles of general law on education. 

When Garber began publication in 1950 of a new series of year

books in school law, he incorporated in this publication, as a regular 

feature, an article dealing with education and government. Because of 

the importance of the separation of powers as an element of the control 

structure of each state government, reference to this doctrine soon be

came conmonplace in these articles. 

In his discussion of the ftinctions of the courts which relate to 

education, Garber observed: 

They pass upon the constitutionality of legislative enactments 
and upon the legality of the actions of school boards and ad
ministrative officers. In doing so, however, they scrupulously 
adhere to certain principles designed and maintained to protect 
the proper separation of powers between the legislative, exe
cutive, and judicial branches of government.27 

Garber further stressed, in an explanation of guide-lines followed by the 

courts in statutory interpretation, that "in an attempt to maintain the 

separation of powers. • .the courts attempt to interpret particular laws 

in terms of the intent of the legislature. . .n2̂  

2̂ Harry R. Trusler, Essentials of School Law (Milwaukee: The 
Bruce Publishing Company, 1927) p. 78. 

2̂ Lee 0. Garber, Yearbook of School Law (Danville, HI.: Intern-
state Printers and Publishers, Inc., 1957) p# 5* 

2®Lee 0. Garber, Yearbook of School Law (Philadelphia: Author, 
School of Education, University of Pennsylvania, 1956) p. 4* 
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An extensive treatment of the topic of separation of powers was 

presented by Hamilton and Mort. They discussed the application of the 

separation principle to state and county agencies. They noted that the 

principle has been invoked in attempts to nullify certain rules and regu

lations issued by these agencies in the exercise of accrediting, char

tering or approving authority. However, the courts have consistently 

held that the authority to promulgate reasonable rules and regulations 

necessary to carry out its legal functions does not violate the principle 

if carried out pursuant of legislatively established policies or cri

teria.2̂  

Classification of School Board Powers. The influence of the doc

trine of separation of powers in a slightly different frame of reference 

can be seen in the classification of school board powers by various 

authors. Garber, in his discussion of the relationship between the 

courts and administrative bodies and officers, explained the governmen

tal status of the school board as follows: 

A duly constituted board. . .is a part of the executive de
partment, but when such board operates on our several public 
school systems under the general powers given to it, it ex
ercises more than merely administrative functions for it has 
certain powers of a legislative character and other powers 
of a quasi-judicial character. • • The courts can exercise 
little or no control over its administrative, legislative 
or executive functions.̂ 0 

The authority granted to a school board, observed Roach, may be 

^Hamilton and Mort, op. flit.. p» 68. 

*>Le. 0. Garber, Yearbook of School Law. (Danville, Illinoisx 
Interstate Printers and Publishers, Inc., 1957) p. 9. 
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concerned with three classes of functions; legislative, executive, and 

judicial. He pointed out that while the board cannot escape its respon

sibility for making certain that the schools are properly administered, 

it is not required that the board administer the schools itself. "Hence, 

it may properly delegate its executive or administrative authority, but 

not its legislative or judicial." Roach states explicitly, however, 

that any system of classification of school board powers is arbitrary 

31 and carries no precise legal meaning. 

Adopting the theory of that group of political scientists which 

term administrative agencies as the "headless fourth branch of govern

ment," Remmlien applied this designation to school boards. Her explana

tion follows: 

The division of government into three branches—legislative, 
judicial and executive—is accompanied by * corresponding 
triple classification of public officers. A fourth group 
is composed of administrative officers in which is reposed 
certain degrees of each of the three named functions* School 
board members are administrative officers, sometimes called 
ministerial officers. They have some of the powers and 
duties ordinarily attributed to legislative officers (their 
rule-making power), and some of the powers and duties of 
judicial officers (their quasi-judicial power), and some of 
the powers and duties of executive officers (their minis
terial power).32 

Delegation of Authority 

It is a fundamental principle of American constitutional law that 

^Stephen Roach, Law and the School Business Manager. Lee 0. Gar-
bar, editor, (Danville, Illinois: Interstate Printers and Publishers, 
Inc., 1955) p. 12. 

^Madaline K. Remmlein, Law of Local Public School Administration. 
(New York: McGraw-Hill Book Company, Inc., 1953) p. 24* 
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the legislative branch of government may not delegate its purely legis

lative power. A related rule forbids a public board from divesting it

self of discretionary authority which has been legally assigned to it. 

In this section is presented examples of writings in which are examined 

theories of the origin of this principle. Representative lists of jus

tifications for delegation by the legislature are also noted. 

The Origin of the Non-delegation Rule. Francis M. Burdick de

clared it to be universally recognized as a fundamental principle of 

American constitutional law that the legislature cannot delegate "its 

essential legislative function to any other agency." This rule is de

rived from "the clear declaration in our constitutions both federal and 

state that legislative power shall vest in the law-making bodies which 

33 
are thereby created." 

James Hart seemed to have arrived at this same conclusion only 

after exhaustive examination of the possible contributing sources. He 

noted that six possible sources of the doctrine have been advanced. 

These sources are: (l) from Roman law, delegata potestas non potest 

delegari, which means in effect, that which is delegated cannot be re-

delegated ; (2) from the law of agency, which prevents an agent from di

vesting himself of a trust; (3) from the authority of John Locke, who 

said: "This legislative is not only th" supreme power of the common

wealth, but sacred and unalterable in the hands where the Community have 

placed it."; (4) from the concept of due process of law and the idea 

33 Francis M. Burdick, The Law of the American Constitution, (New 
York: The Knickerbocker Press, 19?9) p• 149. 
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that delegation contravenes it by making the people subject to the ac

tions of those other than their duly elected representatives; (5) frcta 

the doctrine of separation of powers; and (6) from a rigid constitutional 

distribution of the powers of government. After due consideration of 

each of the six, he concluded that of greatest importance is the last. 

In his words: "Certainly it cannot be denied that this principle is 

nece3sarly implicit in the constitutional allotment. To deny this would 
Ol 

make that allotment meaningless. 

Justifications for Legislative Delegation. What arguments are 

used to justify delegation by the legislative branch of government? 

Pritchett listed first, the ponderosity of the legislative machinery with 

the accompanying lack of time and expert information. Second, a piece of 

legislation is difficult to amend once it has been exacted, whereas, the 

problems with which legislation deals may be constantly changing. The 

third reason listed is that the legislature may be faced with a problem 

35 for which it has no ready solution. 

Other writers in this field have attempted to establish criteria 

to determine suitable situations for delegation of power. Hart listed 

five requisites for a valid delegation. The legislxture must: 

1. itself have power in the premises to regulate 
2. definitely limit the delegation 

^James Hart, "Limits of Legislative Delegation," Administrative 
Regulation of Private Enterprise. (Volume 221 of The Annals of the Ameri
can Academy of Political and Social Science. Philadelphia: American 
Academy of Political and Social Science, 1942) p. 87. 

35C. Herman Pritchett, The American Constitution. (New York: 
McGraw-Hill Book Con?)any, Inc., 1959) p. 174. 
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3. require in the case of contingent legislation, a finding 
4. delegate the power to public officers or authorities, not 

to private persons or groups, and 
5. itself provide any penal sanction for violation of result

ing rules.36 

"The appropriate sphere of delegated authority," according to Freund, "is 

37 where there is no concerted issues of policy or of opinion." 

Finally, recognizing a much broader base for delegation, Jaffa 

advocated that: "Power should be delegated where there is agreement that 

a task must be performed and it cannot be effectively performed by the 

legislature without the assistance of a delegate or without an expendi

ture of time so great as to lead to neglect of equally important busi

ness."^ 

Delegation of Educational Control 

Nearly all modern writers in school law recognize the importance 

of the principle which forbids delegation of authority as it relates to: 

(l) the delegation of the legislature's authority over public education, 

and (2) the delegation of discretionary powers by school boards. This 

section has been arranged internally according to this dichotomy for 

convenience and, perhaps, a somewhat clearer presentation. 

Legislative Delegation. Lee Garber was one of the pace-setters 

^James Hart, "Some Aspects of Delegated Rule-Making," 25 VA. L. 
REV. 813 (1939). 

37 As quoted by Louis L. Jaffe, Administrative Law, (Boston: 
Little, Brown and Company, 1955) p. 53* 

38Louis L. Jaffe, "An Essay of Delegation of Legislative Power," 
47 COL. L. REV. 361 (1947). 
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vrho saw the application of the general law principle—forbidding the de

legation of legislative power—to education. In Education as a Function 

of the State, he noted that the legislature is the primary vehicle for 

implementing that function. "The legislature," observed Garber, "may 

perform this power itself, or delegate it to such agencies as it de-
<5Q 

sires." Garber went on to point out that "it is a generally accepted 

principle of law that the legislature cannot delegate legislative author

ed ity." He further observed that the legislature may create administra

tive bodies and clothe them with power which entails the exercise of 

discretion. 

Difficulty exists in distinguishing between administrative powers 

and legislative powers. This difficulty was recognised by Newton Edwards 

as he explained the device employed by the courts in judicial determina

tion of this problem. 

The test is: Does the act creating the administrative agency 
contain in it some reasonably clear standard by which the dis
cretion of the agency is to be governed? Unless it does, it 
will be regarded as a delegation of legislative power. These 
standards circumscribing the discretion of the administrative 
agent have been referred to as "conditions, restrictions, 
limitations, yardsticks, guide3, rules, broad outlines" and 
the like.41 

39 
Lee 0. Garber, Education As a Function of the State, Educa

tional Monograph No. 3> (Minneapolis: Educational Test Bureau, Inc., 

1934) p. 38. 

4QIbid., p. 26. 

^"Newton Edwards, The Courts and the Public Schools, (Chicago: 
The University of Chicago Press, 1956) p. 30. 
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Regarding the same question, i.e., the distinction between legis

lative and administrative powers, Hamilton and Mort have arrived at what 

seems to be a somewhat different conclusion. 

The only definite statement that may be made concerning the 
question is that the courts are inclined to permit a rather 
wide delegation of powers to subordinate agencies through 
the device of holding the powers to be administrative in 
character, and that there is a point beyond which delegation 
may not extend. No case has been found which atteopts to 
lay down any rule for determination of what powers are le
gislative and what are administrative*^ 

Further elaboration on the topic of delegation of legislative 

power over education was provided by Garber in each volume of the new 

series of the Yearbook of School Law. In the first volume of this series 

published in 1950, it was emphasized that when the legislature delegated 

powers over education, it did not strip itself of interest in the mat

ter.^ In later volumes, actions which the court have held to constitute 

valid delegations have been listed, e.g., the delegation of authority to 

establish school districts and change district boundaries.^ Ferrier, 

writing in the 1956 Yearbook, discussed the legislative delegation of 

the power to determine the program of studies for the public schools 

^Hamilton and Mort, oj>. cit., p« 591. 

^Lee 0. Garber, Yearbook of School Law. (Philadelphia: Author, 
School of Mucation, University of Pennsylvania, 1950) p. 3. 

Garber, Yearbook of School Law, (Philadelphia: Author, 
School of Education, University of Pennsylvania, 1955) p. 2. 

45 
Martin K. Ferrier, "Judicial Control of the School Program," 

Yearbook of School Law. Lee 0. Garber, editor. (Philadelphia: Lee 0. 
Garver, School ofEducation, University of Pennsylvania, 1956) p. 82. 
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This power, he stated, may be validly delegated to such subordinate agen

cies or agents as the superintendent of public instruction, the state de

partment of education or the local school district. 

Hessick observed that while the legislature may delegate to its 

agents any power which is not legislative in character, it deteraines 

the limitations within which a board of school control may exercise its 

powers so delegated.^ 

One additional example of an area of delegation has been taken 

from the literature. Rammlein noted that the granting of the taxing 

power to the local school district is not an unconstitutional delegation, 

especially when rates are fixed by the legislature or at least limits 

47 are established. However, as Hamilton points out in The National 

School Law Reporter, "The legislature may not delegate to boards of edu-

cation taxing power which the constitution reserves to the people." 

In this respect, the courts have held as unconstitutional the delegation 

of the taxing power to appointive boards. 

Delegation of Discretionary Authority by Boards of Education. 

Although situations may arise in which it appears to be for the conveni

ence of the board, or in the best interest of the district, to appoint 

or delegate someone to exercise certain discretionary power, Punke 

^John D. Hessick, The Discretionary Powers of School Boards, 
(Durham, North Carolina: Duke University Press, 194^1 p. 9* 

^Madaline K. Remnlein, op. clt.. p. 43. 

48 
Robert R. Hamilton, The National School Law Reporter. April 12, 

1959, p. 16. 
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warned that the courts have uniformly held that discretionary powers 

U9 cannot be delegated. It was noted by Remmlein that: 

Once a power is given to a school district or a duty is 
imposed upon it, the board may not by its own action de
prive itself of that power or duty, or in any way enlarge 
or diminish it. It may not delegate the exercise of this 
power to private persons or certain of its powers to other 
public officers. It may not abrogate its own power in fa
vor of another governmental agency.*0 

In discussing the rationale of the principle which forbids dele

gation of discretionary authority by the board, Hamilton and Reutter 

said, "If it were possible for boards to delegate their discretionary 

authority to others, the electors would be deprived of the judgment of 

51 those they have chosen to exercise it." However, analogous to legis

lative delegation, the board may delegate to their agents the perform^ 

52 ance of strictly ministerial duties. 

One of the most important functions of the board of education is 

the exercise of the contracting power* This power is discretionary and 

therefore must remain with the board. McCann pointed out, that in the 

employment of a superintendent, N. . • if the law gives the board power 

to dismiss the superintendent at pleasure or under specified conditions, 

^Harold H. Punke, The Courts and Public School Property. (Chi
cago: The University of Chicago Press, 1936) p. 11. 

50 
Remmlein, eg. ctlt.. p. 13. 

51 
Robert R. Hamilton and E. Edmund Reutter, Jr., Legal Aspects 

of School Board Operation. (New York: Bureau of Publications, Teachers 
College, Columbia University, 1956) p. 105• 

52Ibid, 
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53 the board cannot agree to restrict or abrogate this power." Likewise, 

neither the hiring nor the firing of teachers may be delegated.̂  This 

restriction applies in the same manner to contracts of purchase and 

contracts for the construction of buildings.55 Finally, one further 

observation was made by Edwards to the effect that if all the terais of 

a contract have been definitely agreed on by the board at a legal meet

ing, the ministerial duty of executing or reducing it to the proper form 

56 may be delegated. 

The great importance of this principle and its application to 

school finance was stressed by Edgar Morphet. In this area, too, powers 

of a discretionary nature may not be delegated to the superintendent nor 

can he assume any of these powers except as specifically authorized by 

law.57 

Organizational Development 

A number of dissertations deal with the development of the organi

zational structure of education in the Individual states and in groups of 

5%loyd £• McCann, "Selection of the Superintendent," Law and 
the School Superintendent, Robert L. Drury, editor. (Cincinnati: The 
W. A. Anderson Company, 1958) p. 41. 

5̂ Lee 0. Garber, Yearbook of School Law. (Philadelphia: Author, 
School of Education, University of Pennsylvania, 1954) p. 10. 

55Edwards, og>. Pit., p. 170. 

56Ibid.. p. 171. 

57 
Mgar Morphet, "Fiscal Affairs,B Law and the School Superin

tendent. Robert L. Drury, editor. (Cincinnati: The W. A. Anderson Com
pany, 1958) p. 117. 
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states. Illustrative of the statutory law approach is the dissertation 

entitled, Legal Developments of the Administrative Organization and Con-
eg 

trol of Public Education in North Carolina, done by Winfred House. 

The organizational development of education in North Carolina is traced 

chronologically from 1839 to 1955* This study provides a basis for com

paring the rate and pattern of development with that of other states. 

Jennings B. George, in his dissertation, The Influences of Court 

Decisions in Shaping School Policies in Mississippi, approached the pro

blem of development on the basis of case law.^ A strictly topical or

ganization was used in this study. The areas covered included establish

ment, support, alteration of school districts, district property, school 

personnel, and pupils. 

In the area of periodical literature, ELwood Cubberly wro :,e a 

very concise account of the organizational development of public educa

tion in the United States. In this article he noted in particular the 

shift in control which occurred during the nineteenth century.^ 

The concluding work cited is that of Thurston and Roe. They in

clude in their book a chapter entitled, "The Development of the State 

^^Winfred House, Legal Developments of the Adiiwt wt.yat.-iT™. organi
zation and Control of Public Education in North Carolina. (Unpublished 
Doctor of Education dissertation, Duke University, Durham, North Carolina, 
1956. 

59 'Jennings B. George, The Influences of Court Decisions in Shap
ing School Policies in Mississippi. (Volume112 of George Peabody Contri
butions to Education. Nashville, Tennessee; George Peabody College for 
Teachers, 1932) p. 1. 

^°ELwood P. Cubberly, "The State the Unit for Education,N The 
Elementary School Journal. January 1927, p. 355. 



Educational Pattern." In this chapter, they explained a tremendous 

factor in our country's early history, contributing to the development, 

thus: "The struggle within the colonial governments of the perplexing 

problem of localism and state rights versus national power shaped even

tually our curious trilogy of educational control and case the mold of 

6>2 
our legal structure of education," This statement quite aptly intro

duces the problem of the following chapter of the present study* 

6lI.ee M. Thurston and William H. Roe, State School Administra
tion. (New Yorks Harper & Brothers, Publishers, 1957) P* 11. 

62Ibid 



CHAPTER III 

THE ALLOCATION OF GOVERNMENTAL RESPONSIBILITY FOR EDUCATION 

The opinion has been widely expressed that legal sovereignty 

with respect to public education rests with state government. This was 

first documented some thirty years ago by Lee 0. Gar bar."*" Since that 

time, it has been repeated perhaps all too often in educational litera

ture, for there is little doubt as to what Professor Arthur Bester re

ferred when he said: "The federal government, too, has played a far 

greater role in the determination of school policy than the cliche-ridden 

2 
discussions by educationists would indicate.** The policy-making func

tions perforated, not only at the national mid state levels but also at 

the local level, would indicate a need for further study in this area. 

There are those, educators and laymen alike, who maintain that 

authority over education is shifting toward the central government. The 

first area of inquiry might be expressed in the following questions: 

(l) Is there substantial evidence which indicates such a shift in con

trol, and (2) Does the Constitution, and specifically, the Tenth Amend

ment set aside this area of the legal sovereignty for the state? 

To the casual observer there would appear to be a high degree of 

*Lee 0. Garber, Education as a Function of the State, Educational 
Monograph No. 3* (Minneapolis: Educational Test Bureau, Inc., 1934)* 

2 Arthur Bester, "Educating the Gifted Child,» New Republic. March 
4, 1957, P. 15. 
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local autonomy In American education. However, G&rber's research indi

cated that such local authority is derived exclusively from the state, 

and that court decisions consistently support this position. The ques

tions implicit in this particular observation are: (1) Why does state 

authority continue to be challenged at the local level, and (2) What are 

the circumstances which give rise to these disputes? 

The allocation of governmental responsibility for education would 

appear to be but a part of the general allocation of powers and functions 

to the different levels of government. Therefore, the problems posed in 

the foregoing paragraphs are considered in light of changes which have 

occurred in the allocation of governmental powers generally since the 

adoption of the Constitution. These changes have resulted from environ

mental, economic, and cultural developments reflected in judicial inter

pretation of constitutional and statutory provisions. 

The American Federal System 

Distinguishing Characteristics of the American Federal System. 

The theoretical basis for the division of powers between the state and 

national government is the American federal system as activated by the 

adoption of the Constitution» According to Webster's Dictionary, the 

word "federal" is derived from the Latin foedus. meaning league, treaty, 

or compact and/or fides. meaning faith. Federalism or federal system has 

been defined as "that system of political order in which powers of govern

ment are separated and distinguished and in which these powers are dis

tributed among governments, each government having its quota of authority 
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3 and each its distinct sphere of activity." 

Specific characteristics of the American federal system have 

been noted by many authorities. Dicey, for example, listed four distin

guishing characteristics of federalism in the United States: 

1. The powers conferred by the Constitution on the United 
States are strictly ndefinite or defined; the powers left to 
the separate States are "indefinite or undefined11 • • • The 
consequence is that the United States (that is, the National 
Government) ean claim no power not conferred upon the United 
States either directly or impliedly by the Constitution. 
Every State in the Union can claim to exercise any power be
longing to an independent nation which has not been directly 
or indirectly taken away from the States by the Constitution* 

2* Federal legislation is as much subject to the Constitution 
as the legislation of the states. An enactment, whether of 
Congress or of a state legislature, which is opposed to the 
Constitution, is void, and will be treated as such by the 
courts* 

3* The Federal Government has no power to annul or disallow 
State legislation. The State Constitutions do not owe their 
existence to the Federal Government. The Constitution of the 
United States, however, guarantees to every State a Republi
can Government, and the Federal Government has, it is sub
mitted, the right to put down or rather is under the duty of 
putting down, any State Constitution which is not "Republi
can" . * . * 

4* Changes in the Constitution require for their enactment 
the sanction of three-fourths of the States, and it would 
appear that constitutionally no state can be deprived of its 
equal representation in the Senate without its consent*^ 

Some variation from Dicey's compilation is evident in the list 

adopted by Bernard Swarts writing at a later period* This enumeration 

3 Andrew McLaughlin, "The Background of American Federalism," The 
American Political Science Review. May 1918, p* 215* 

^A* V. Dicey, Law of the Constitution. (New York: Macmillan Co*, 
1902) p* 424. 
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which follows would appear to be based on observed practice as well as 

analysis of constitutional provisions: 

1. as in all federations, the union of a number of autonomous 
political entities (the State) for common purposes; 

2. the division of legislative powers between the national 
government and the constituent State, a division which is gov
erned by the rule that the former is a "government of enumer
ated powers," while the latter are governments of "residual 
powers"; 

3* the direct operation, for the most part, of each of these 
centres of government, within its assigned sphere, upon all 
persons and property within its territorial limits; 

4* the provision of each centre with the complete apparatus 
of law enforcement, both executive and judicial; and 

5. the supremacy of the national Government within its as
signed sphere over any conflicting assertion of State power. 

Origin of the American Federal System. There would seem to be 

fairly general agreement among political historians that the American 

federal system did not result from the adoption of a pre-existing poli

tical theory. It was rather the consequence of a combination of colon

ial governmental practices and the compromises at the constitutional 

£ 
convention. As Andrew McLaughlin explained: 

The colonies managed their own "internal police" some of than 
under charters, all by governments in which were representative 
assemblies. They levied taxes for local purposes and voluntar
ily contributed. . • to the defense of the empire. They man
aged local trade, and in short did the thousand and one things— 

5 Bernard Swartz, American Constitutional Law. (Cambridge, Bag-
land: At the University Press, 1955) p. 30. 

^C. Herman Pritchett, The American Constitution. (New York: 
McGraw-Hill Book Company, Inc., 1959) P* 58. 
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sometimes under pressure of the representatives of the royal 
prerogative—that concerned the daily life of the colonist. 

Anyone even slightly familiar with the American constitutional 
system will see at once that to a very marked degree we have 
the distribution of powers characteristic of American federal
ism . • • Of course, there had to be found a thorough working 
legal basis and a legal method of operation. The legal basis 
was found when the constitutional convention declared that the 
Constitution should be law.' 

Sovereignty and the American Federal System 

In considering federalism and the allocation of governmental 

powers some confusion can be avoided by differentiating between politi

cal sovereignty and legal sovereignty. As applied to the American fed

eral system, political sovereignty is possessed by the people who in 

turn have vested legal sovereignty in the national government and in 

state governments. 

This is not to imply that this definition is universally accep

ted. On the contrary, the theory of a "divided" sovereignty was widely 

acclaimed prior to the Civil War. An expression of this theory is found 

in Cooley's Constitutional Limitations: "In American constitutional 

law ... there is a division of the powers of sovereignty between the 

national and State governments by subjects: the former being possessed 

of supreme, absolute, and uncontrollable power over certain subjects 

throughout all States and Territories, while the States have the like 

complete power, within their respective territorial limits, over other 

subjects." This theory has its adherents today and is still occasionally 

^McLaughlin, ££. cit». p. 218. 

®1 Cooley, CONSTITUTIONAL LIMITATIONS 4 (8th ed. 1927). 
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proclaimed from the bench. 

For consistency in the text of this report, strict adherence 

will be given to the terminology of the political-legal sovereignty de

signation (with the exception of direct quotations). For the most part 

this assumption seems to eliminate contradictions inherent in other ex

planations of the theoretical basis on which the operation of the federal 

system depends. 

The nincatinn of Powers in a 
Changing Federal System 

To facilitate the survey of the allocation of governmental powers 

and functions to the different levels of government, the one hundred se-

venty-one year interval of American history has been arbitrarily divided 

into six periods. These periods are characterized to a great degree by 

the attitude of the majority of the members of the United States Supreme 

Court toward national-state relations. The following designations have 

been made: (1) Hie Establishment of the National Government: 1789 -

1835, (2) Internal Conflict: 1835 - 1865, (3) Reconstruction: 1865 -

1880, (4) Laissez-Faire Economic Philosophy: 1880 - 1900, (5) The Rise 

of "Big" Government: 1900 - 1937, and (6) The "New" Federalism: 1937 -

The Establishment of the National Government: 1789 - 1835. The 

development of legal sovereignty at the national level under the Federal

ist administration and the Marshall Court has been thoroughly documented. 

During the first few years of its existence, Congress passed the Naviga

tion Act, re-enacted the Northwest Ordinance, assumed the state debts, 

established a National Bank, and enacted the Judiciary Act, all of which 
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oontrlbated to Increasing the influence and power of the national govern-

9 ment. The Judiciary Act, in particular, provided the appellate juris

diction which contributed to the emergence of the Supreme Court as the 

final, arbiter of division of powers between the state and national gov

ernment. The series of decisions in the area of national-state relations 

began in 1793, but the tremendously important role the Court was to as

sume was not accomplished until Marshall's famous decision in Marbury v. 

Madison"''® (1803) in which the Supreme Court assumed the power to deter

mine the constitutionality of federal legislation* The following year 

the Supreme Court declared, "Congress must possess the choice of means, 

and must be empowered to use any means which are, in fact, conducive to 

the exercise of a power granted by the Constitution."^ 

Other Supreme Court decisions advanced the cause of nationalism. 

The constitutional provision forbiding impairment of contract by the 

12 T O  
state was strictly construed. In McCulloch v. Maryland (1819) the 

doctrine of implied powers was advanced and the right of a state to tax 

a federal instrumentality was denied. Gibbons v. Ogden^ (1824), the 

first case decided under the Commerce Clause repudiated the attempt of a 

^W. W. Willoughby, The American Constitutional System. (New York: 
The Century Co., 1914) P* 34* 

105 U.S. (1 Cranch) 60 (1803). 

^"United States v. Fisher, 6 U.S. (2 Cranch) 304 (1804). 

12 Trustees of Dartmouth College v. Woodward, 17 U.S. (4 Wheat.) 
629 (1819). 

1317 U.S. (4 Wheat.) 579 (1819). 

•^22 U.S. (9 Wheat.) 23 (1824). 
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state to grant exclusive right to navigate its waters. This case cul

minated the series of early decisions which contributed significantly 

to the establishment of an enduring national government. 

The movement toward, the establishment of a strong national gov

ernment was not without opposition. Open violence erupted in defiance 

of the federal excise tax in the Whiskey Rebellion of 1794 Reaction 

in the form of theoretical attacks on national authority also developed 

during this period. The Kentucky and Virginia Resolutions, opposing the 

Alien and Sedition Acts, maintained that the states have inherent power 

to resist acts of Congress which to -them appear unconstitutional."*"^ 

Nullification returned in 1828 with John G. Calhoun's elaborate theory 

17 
of resistance to national authority. 

Internal Conflict: 1835 - 1865. The lag in the development in 

the trend toward a dominant central government is attributed by seme to 

the political beliefs of Chief Justice Taney. He believed firmly in the 

"divided" sovereignty concept. This position is well illustrated by his 

*1 A 

dissenting opinion in Rhode Island v. Massachusetts (1838) in which he 

contended that the Supreme Court was without jurisdiction because of the 

sovereign nature of the parties involved. 

The cases decided during the first five years of the Taney Court 

15 
Charles A. Beard and Mary R. Beard, A Basic liistory of the 

United States, (New York: The New Home Library, 1944), p. 168. 

"'"kpritchett, og. cit., p. 59. 

17 
Richard Hofstader, The American Political Tradition, (New York: 

Vintage Books, 1958) p. 72. 
•» 

37 U.S. (12 Pet.) 1233 (1838). 
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appear to represent a shift to the states'-rights position. In 1837 a 

previous decision holding the issuance of bills of credit by a state 

19 20 unconstitutional was reversed. / In New York v. Miln, decided the 

same year, a state statute which regulated passengers arriving in the 

port of New York was held riot to interfere with the federal power to re

gulate commerce. The force of the constitutional provision forbidding 

the impairment of contract obligations was modified in the Charles River 

21 
Bridge Case also decided in 1837. 

One of Taney's biographers maintained that after this series of 

decisions, "with the exception of cases involving the commerce clause, 

the landmarks in the stream of constitutional decisions in which Taney 

22 
took part were strongly Federalistic." 3>iany of the decisions cited to 

support this contention involved Northern state disobedience of the fed-

23 eral Fugitive Slave Act. 
Ol 

After the Dred Scott Decision had in effect invalidated the 

iiissouri Compromise, the slavery dispute grew progressively worse until 

the outbreak of the Civil War. It would seem that a workable relation

ship had developed between the state and the nation, but the true nature 

"^Briscoe v. Bank of Kentucky, 36 U.S. (11 Pet.) 709 (1837). 

2036 U.S. (11 Pet.) 648 (1837). 

^36 U.S. (11 Pet.) 773 (1837). 

22 
Kenneth B. Umbreith, Our Eleven Chief Justices, (New York: 

Harper & Bros., 1938) p. 235. 

^Holmes v. Jennison, 39 U.S. (14 Pet.) 579 (1840)j Prigg v. 
Pennsylvania, 41 U.S. (16 Pet.) 1060 (1842); Ableman v. Booth, 62 U.S. 
(21 How.) 169 (1859). 

2460 U.S. (19 How.) 691 (1857). 
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of the Union remained in doubt. This question was finally resolved mili

tarily with the Confederate defeat; it could no longer be validly main

tained that the state possessed political sovereignty nor that the state 

could reclaim powers vested in the national government. 

Reconstruction; 166$ - 1880. This period in American history 

is characterized by attempts of the Supreme Court to restore the rela

tionship between the state and the nation which had existed before the 

Civil War, with the concept of the state as a political sovereign elimi

nated. Opportunity arose in Texas v. White2'' (1869) to affirm the "in

dissoluble" nature of the Union. In the controversies which reached the 

Supreme Court after the ratification of the Thirteenth, Fourteenth, and 

Fifteenth Amendments, the Court sought to construe these amendments in 

such a way as to least disturb state-national relations. 

In 1873, the Supreme Court found it necessary in the Slaughter 

House Cases to construe the "due process" and "equal protection" 

clauses of the Fourteenth Amendment. Relying on precedents involving 

"due process" of the Fifth Amendment and of State constitutions the 

Court held that the state in establishing a slaughter house monopoly 

did not deprive the butchers of property without due process of law. To 

arrive at the proper construction of "equal protection of the laws," the 

Court viewed the Thirteenth, Fourteenth, and Fifteenth Amendments to

gether. "In the light of the history of the amendments, and the pervad

ing purpose of them ... it is not difficult to give a meaning to this 

2574 U.S. (7 Wall.) 27 (1869). 

2683 U.S. (16 Wall.) 394 (1873). 
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clause. The existence of laws in the States where the newly emancipated 

(sic) negroes resided, which discriminated with gross injustice and hard

ship against them as a class, was the evil to be remedied by this clause, 

27 
and by it such laws are forbidden." 

In this opinion are significant dicta which summarize the view

point of the Supreme Court of this period on effect of the Amendments in 

question on the relationship between the national government and state 

governments. Justice Miller had this to say: 

We do not see in those Amendments any purpose to destroy the 
main features of the general system. Under the pressure of 
all the excited feeling growing out of the war, our states
men have still believed that the existence of the State with 
powers for domestic and local government, including the re
gulation of civil rights, the rights of person and property, 
was essential to the perfect working of our complex form of 
government, though they have thought proper to impose addi
tional limitations on the States, and to confer additional 
power on that of the Nation. 

But whatever fluctuation may be seen in the history of pub
lic opinion on this subject during the period of our national 
existence, we think it will be found that this court, so far 
as its functions require, has always held with a steady and 
even hand the balance between the state and federal power 

28 
• • • 

This position was reaffirmed in two subsequent decisions, Munn v. Illi-

29 
nois (1877) in which the right of a state to regulate private property 

30 
in the public interest was upheld and Davidson v. New Orleans (1878) 

28Ibid. 

2994 U.S. 113; 24 L. Ed. 77 (1877). 

3096 U.S. 97; 24 L. Ed. 616 (1878). 
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in which it was ruled that "due process" did not protect a taxpayer from 

unjust taxation by a state. 

Laissez Faire: 1880 - 1900. Hie laissez faire economic philo

sophy embodies the principle of non-interference by government in the eco

nomic life o£ the nation. Among those who hold that the Fourteenth Amend

ment was drafted with the intention of not only protecting the Negro but 

also corporation and business interest is Charles A. Beard. The delay in 

it implementation for such purpose is explained by Beard as follows: 

In spite of the important testimony to the effect that those 
who drafted the Fourteenth Amendment really intended "to na
tionalize liberty" that is, laissez faire. against state 
legislatures, the Supreme Court at first refused to accept 
this broad interpretation, and it was not until after several 
of the judges of the old states*-rights school had been re
placed by judges of the new school that the claims of Mr. 
Conkling's group as to the Fourteenth Amendment were embodied 
in copious judicial decisions.31 

During the 1880's this new limitation on the power of the states 

was established. Its mode of implementation had been forecast in the 

dissents of previous decades in which substantive content had been attri

buted to the "due process" clause of the Fourteenth Amendment. The first 

decision which indicated a change in interpretation was in progress was 

Stone v. Farmers' Loan and Trust Co.3^ (1886). While the Court followed 

the precedent of Munn v. Illinois in upholding the state statute estab

lishing a commission empowered to revise railroad rates, the warning was 

Charles A. Beard, The Economic Basis of Politics and Related 
Writings, compiled and annotated by William Beard. (New York: Vintage 
Books, 1957) p* 210. "Mr. Conkling's Group" referred to in the quotation 
is the committee which drafted the Fourteenth Amendment; Roscoe Conkling 
served on this committee. 

32116 U.S. 307i 6 S. Ct. 334j 29 L. Ed. 636. 
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advanced that the regulatory powers of the state were not without limit* 

The transition was consummated in 1890, when in Chicago, Milwaukee, and 

St. Paul Ry. Co. v. Minnesota,a Minnesota rail rate statute was de

clared to be in violation of the Fourteenth Amendment. 

Limitations on state authority did not result in an increase in 

the powers of the national government at this time. "Hie situation has 

been summarized as follows: "On the one hand the federal government 

was restricted from enacting economic regulation by 'invisible radiations* 

from the Tenth Amendment, and on the other hand the states were barred 

from interference with the workings of the economic system by the due 

34 process clause of the Fourteenth Amendment." 

The Rise of "Big" Government: 1900 - 1937. There were numerous 

developments occurring during the first thirty-seven years of the twen

tieth century which appear, to have had a considerable effect on the al

location of powers among the different levels of government. Among those 

developments commonly listed are: (1) the notable increase in social and 

economic legislation by both the Congress and the state legislatures, 

(2) the introduction of the sociological method of judicial interpreta

tion, (3) the ratification of the Sixteenth Amendment, which provided a 

means by which extensive national programs could be financed, and (4) 

35 the resurgence of the "divided" sovereignty doctrine. 

The social and economic legislation by Congress contributed to 

33134 U.S. 418; 10 S. Ct. 334; 29 L. Ed. 636. 

^^Pritchett, oj>. cit., p. 66. 

35 Edward Corwin has applied the term "dual federalism" to this 
doctrine. 
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the establishment of a new relationship between the national government 

and the state governments. This increased federal activity has been attri

buted to a reaction to laissez faire, to the nationalistic theories of 

Theodore Roosevelt,̂  to the exigencies of war and economic depression. 

In light of this legislative trend, Baldwin predicted in 1912, a relaxing 

of judicial restrictions on federal power by a liberal construction of 

the "common defense and general defense" clause of Article I of the Con

stitution,"^ It should be noted, finally, that many of the new programs 

enacted involved federal-#tate cooperation in their execution* 

It is quite doubtful that some of the social and economic legis

lation on both the national and state level could have survived judicial 

scrutiny had not a new mode of interpretation developed. The advent of 

sociological jurisprudence has been described by Dean Roscoe Pound as 

f0II0W8: 

But something very like sociological interpretation has begun 
in this country. The briefs submitted by Mr. Brandeis in the 
case of Muller v. Oregon and in the case involving the LLli-
noise statute as to hours of labor of women show what may be 
achieved in this direction. The recent decision of the Su
preme Court of Wisconsin on the workmen's compensation law 
of the state shows that the good sense of our courts is lead
ing them to develop some such methods for themselves.3d 

Robert E. Cushman and Robert F. Cushman, Cases in Constitu
tional Law, (New York: Appleton-Century-Crofts, Inc., 195§) p. 172. 
Roosevelt maintained that Congress had the power to deal with truly na
tional problems regardless of whether that power had been constitution^ 
ally stated or not. 

vt 
Simeon E. Baldwin, "The Progressive Unfolding of the Powers 

of the United States," The American Political Science Review, February 
1912, p. 24. 

^®Pound, 0£. cit., p. 381. 
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It should be pointed out that there was not universal acceptance nor ap

plication of this technique. 

In certain instances during this period, the Tenth Amendment was 

invoked by the Supreme Court to nullify the exercise of national power. 

The first two child-labor laws were invalidated because, among other 

things, these acts encroached on the powers reserved to the states.^ 

Also, on the basis of the Tenth Amendment and the non-delegation rule, 

the Poultry Code of the National Industrial Recovery Act was declared 

unconstitutional in 1935.^ Finally, in Hopkins Federal Savings and 

Loan v. Cleary^" (1935) the Amendment was again invoked to prevent the 

conversion of the loan company from a state corporation to a federal in

stitution. Of this latter case, Edward Corwin said, "Federal legisla

tion frequently has been challenged as an unconstitutional interference 

with the prerogatives of the States to control the entities they create, 

42 
but the attack has been successful only once . . . ." 

The "New" Federalism: 1937 - . The "new" federalism or 

"cooperative" federalism, as some writers term it, had its beginnings in 

the preceding period. It began to take form in the 1930*s when Congress 

39 Keating-Owens Child Labor Act invalidated in Hammer v. Dagen-
hart, 247 U.S. 251; 38 S. Ct. 529} 62 L. M. 1101 (1918) and Child Labor 
Tax Law of 1919 invalidated in Bailey v. Drexel Furniture Company, 259 
U.S. 20; 42 S. Ct. 449} 66 L. Ed. 817 (1922). 

^Schechter Poultry Corp. v. United States, 295 U.S. 495} 295 
S. Ct. 495} 55 L. M. 1570 (1935). 

/|1296 U.S. 315} 56 S. Ct. 235} 80 L. Ed. 251} 100 A.L.R. 1403 
(1935). 

2̂Edward Corwin, The Constitution of the United States of America. 
(Washington: United States Government Printing Office, 1953) p. 920. 
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heeded the advice of President Franklin D. Roosevelt—" ... to take a 

method and try it: If it fails, admit it frankly and try another. But 
i Q 

above al 1 try something." After the hectic battle with the Supreme 

Court over the constitutionality of some of the resulting legislation, 

the way was finally cleared for further growth of the functions of the 

national government. 

The Child Labor Cases were overruled in United States v. Darby 

Lumber Company^" (1941), and a new attitude was assumed by the Court 

with respect to the relationship between state and national powers. Jus

tice Stone, reporting for the majority, made the following observation 

concerning the Tenth Amendment: 

The amendment states but a truism that all is retained which 
has not been surrendered. There is nothing in the history 
of its adoption to suggest that it was more than a statement 
of the relationship between the national and state govern
ments as it had been established by the Constitution before 
the amendment or that its purpose was other than to allay 
fears that the new national government might seek,to exer
cise powers not granted, and the states might not be able 
to exercise fully their reserved powers.45 

Pertinent observations have been made concerning the growth of 

national government during this period. Gripp concluded from his re

search that "the trend toward centralization which was so stimulated 

during the New Deal Period indicated a growing faith in both the duty 

^Alan Penl^ton Grimes, American Political Thought, (New York: 
Henry Holt and Company, 1955) p. 453. 

**hl2 U.S. 100; 61 So Ct. 451; 85 L. Ed. 609 (1941). 

^Ibid. 



50 

and competence of the national government.^ Edward Corwin pointed out 

that: "War, the Roosevelt-Truman programs, and the doctrines of Consti

tutional Law on which they rest, and the conceptions of governmental 

function which they incorporate, have all tremendously strengthened 

forces which even earlier were making slowly, to be sure, but with the 

'inevitability of gradualness1 for the concentration of governmental 

47 power in the United States . . . ." 

In I960 Stanley H. Friedelbaum analyzed the effects of the Warren 

Court on American federalism and the a"! location of the general powers of 

government. He observed two areas in which the Supreme Court exercised 

deference with respect to state action, (1) in the exercise of the tax

ing power and economic relationships, and (2) in state decisions of law 

in certain federal-question cases. "There is little doubt," reported 

Friedelbaum, "that the balance in the federal system has turned against 

the states in most issues where individual liberties are at issue." He 

went on to conclude that "the Court's role as 'umpire' in federal-state 

relations remains secure."^® 

The Allocation of Governmental Responsibility for the 
Establishment of Public Education 

The establishment of the public school systems of the various 

46 Richard C. Gripp, "The Theory of Recent American Federalism. 
(Doctor of Philosophy Dissertation, University of Southern California, 
Los Angeles, California, 1954) (Microfilm) p. 293* 

trt 

*'Edward Corwin, o£. cit.. p, xviii. 
J A 
Stanley H. Friedelbaum, "The Warren Court and American Federal

ism," 28 U. CHI. L. REV. 53 (I960). 
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states in the Union took place during the years between the adoption of 

the Constitution and the end of the Civil War. This era embraces both 

the period of "Establishment of National Government" and the period of 

"Internal Conflict" cited in connection with the discussion of the allo

cation of the general powers of government. 

It would seem significant that the only federal legislation af

fecting the establishment of public education generally occurred during 

the Federalist Administration. The re-enactment of the Northwest Ordin

ances was noted as one of the early actions of Congress. The Ordinance 

of 1785 had reserved the sixteenth lot of every township for the mainte-

49 nance of public schools. The necessity of education to good government 

was expressly stated in the Ordinance of 1787 which followed. These or

dinances were implemented as the states of the Territory were admitted 

50 to the Union. 

Since the United States Constitution made no mention of educa

tion, the states assumed this responsibility, in many instances incor

porating within the state constitution a specific provision for the es

tablishment of free public schools. The schools which did exist at this 

time were strictly local institutions designed to meet the needs of a 

51 specific segaent of the community. When the state legislatures enacted 

school legislation, control was usually left with local authorities. It 

AO 
Thurston and Roe, 0£. cit., p. 324. 

50 
Adolphe E. Meyer, An Educational History of the American People, 

(New York: McGraw-Hill Book Company, Inc., 1957) p. 99. 

^•R. Freeman Butts and Lawrence A. Crernin, A History of Education 
in American Culture. (New York: Henry Holt and Company, 1959j~p. 241* 
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wa8 therefore, not without difficulty that the states resumed some of 

this authority in the three decades prior to the civil war. 

Out of the struggle to establish a uniform system of public 

schools throughout the state, came judicial determination by the United 

States Supreme Court of the question of allocation of powers among the 

three levels of government (Springfield Township v. Quick,1857). The 

facts of this case summarize the development of the educational system 

up to the time of the present litigation. As a part of the Congressional 

Act to enable the people of the Indiana Territory to form a constitution 

and a state government was the proposition: "That the section numbered 

16 in every township (and when such section has been sold, granted or 

disposed of, other lands equivalent thereto and most contiguous) should 

be granted to the inhabitants of such township for the use of schools 

This proposition was accepted by the Indiana Constitutional Convention 

in 1816. Thirteen years later the Legislature passed a law requesting 

an Act of Congress authorizing the Indiana Legislature to convoy, in 

fee simple, lands reserved by Congress for use of the schools of the 

state; Congress approved such a measure in 1828. Thereafter a series of 

laws left the school lands and the funds derived therefrom in the hands 

of local authorities. 

With the adoption of the new constitution in 1851 the state 

sought to regain legal sovereignty over education. The following year 

the Indiana Legislature, in compliance with the constitutional provision 

5263 U.S. (22 How.) 256 (I860). 

53Ibid. 
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on education, sought to consolidate the school funds and distribute gen

erally the proceeds of the sixteenth section of each township. The In

diana Suprone Court thereupon held this statute invalid. The struggle 

between state and local authorities resumed after the Legislature enacted 

in 1854 an act to provide a general system of common schools whereby a 

plan of equalization was established without diverting the township 

funds. This controversy advanced to the United States Supreme Court as 

a result of the plaintiff's charge that the provision of the Indiana 

Constitution and the act of the Legislature of 1854 were in violation of 

the 1828 Act of Congress and therefore void* The defense cited New York 

v« Miln, supra, in regard to the authority of the state over "persons 

and things within its territorial limits." It further denied that the 

act did indirectly divert funds in violation of the Federal Act. 

The plea of the local governmental unit was rejected by the Su

preme Court. In the words of Justice Catron who delivered the opinion 

in favor of the state: "The law is a perfectly just one; but if it were 

otherwise, and the school fund was distributed partially, nevertheless 

those receiving the bounty from Congress have no right to call on the 

court to interfere with the power exercised by the State Legislature in 

laying and collecting taxes, and in appropriating them for educational 

purposes at its discretion. Recognition was thus given on the na

tional level to the legal sovereignty of the state to tax in its appro

priate sphere thereby controlling the school system. 

54Ibid. 
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The Allocation of Educational Responsibility 
in the Reconstruction Period 

Legislative Movement Toward Increased Federal Participation in 

Education. The first serious thoughts of federalizing the public school 

occurred during the period immediately following the Civil War. It 

should be noted that there were advocates of a national school system 

prior to this time, due largely to the French influence, but there was a 

total lack of popular support.^ In fact, as one writer noted, it was 

not until about the time of the Civil War that unification occurred even 

under state control.^ 

A slight movement toward increased federal participation was 

made in 1867, when a Department of Education was created. The fate of 

the department has been expressed, thus ... "we soon repented of our 

rashness and reduced the so-called department to an innocuous bureau, 

57 which it has remained ever since.n This reorganization occurred in 

1868 when the department was made a part of the Department of the Inter-

58 ior. The primary function of the Office of Education from its incep

tion was the collection and dissemination of facts relative to the schools 

55 Meyer, op. c i t p .  1 0 1 .  T h e  A m e r i c a n  P h i l o s o p h i c a l  S o c i e t y  i n  
1795 offered an award for the best exposition on the subject of a national 
school system. 

"^Frank Pierrepont Graves, "The Controversial Subject of Federal 
Control of Education," Federal Versus State Jurisdiction in American Life. 
(Volume 129 of The Annals of the American Academy of Political and Social 
Science: Philadelphia: The American Academy of Political and Social Sci
ence, 1927) p« 95. 

57Ibid. 

5820 U.S.C.A., sec. 1. 
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Other proposals reached the Congress during the decade of the se

venties which represented more extreme movements, but these were doomed 

to failure. Representative Hoar of Massachusetts introduced a measure 

in 1870 to establish a national school system, the purpose of which ap

peared to be a forced up-grading of the school system in the southern 

states. In essence the bill provided for the appointment of a federal 

superintendent of schools in states which the President declared to be 

delinquent in their educational responsibility, with the Department of 

the Interior implementing the establishment of the federal system. It 

further provided for the national government to erect school houses and 

oversee the making of textbooks.^® Bills were introduced in 1872 and 

1879 which provided for federal subsidies for education but these also 

met with defeat.^ 

An elaborate plan of federal support was introduced by Senator 

Blair of New Hampshire on five separate occasions beginning in 1882. 

The bill called for the distribution of federal funds on a matching ba

sis to state and local officials. Although the bill passed the Senate 

on three occasions, it was rejected in the still anti-southern House of 

62 Representatives. 

Judicial Declaration of Education as a State Function. One of 

59Ibid. 

^Meyer, o£. cit., p. 215. 

6lIbid. 

6? 
Butts and Cremin, og,. cit., p. 372. 
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the first cases to arise after the ratification of the Fourteenth Amend

ment in which a state supreme court examined the restrictions imposed by 

63 
that amendment on state authority was State ex rel Gaines v. McGann 

(1871). The question then (as it was in 1954) was: Are Negro children 

entitled to admission into schools for white children? In other words, 

does the act classifying children according to race contravene the con

stitution of the State or the Fourteenth Amendment of the United States 

Constitution? The plaintiff claimed that since no school for colored 

children was maintained in the district in which he resided, his child

ren could not be barred from the public school in the district without 

violating the Constitution, specifically the clause which forbids any 

State to "make or enforce any law which shall abridge the privileges or 

64 
immunities of citizens of the United States." 

The Ohio Supreme Court repudiated the Negro citizen's claim that 

by barring his children from the school for white children his privileges 

and immunities as a citizen were being abridged. The "privileges and 

immunities" clause of the Fourteenth Amendment was construed as follows: 

This involves the inquiry as to what privileges or immunities 
are embraced in the inhibitions of this clause. We are not 
aware that this has been as yet judicially settled. The lang
uage of the clause, however, taken in connection with other 
provisions of the amendment, and of the constitution of which 
it forms a part, affords strong reasons for believing that it 
includes only such privileges or immunities as are derived 
from, or recognized by the constitution of the United States. 
A broader interpretation opens into a field of conjecture 

6321 Ohio St. 196 (1871). 

6/*U.S. CONST, amend. XIV, sec. 2 
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limitless as the range of speculative theories, and might 
work such limitations of the power of the States to manage 
their local institutions and affairs as were never contem
plated by the amendment. °5 

In other words, since education is not a privilege of citizenship recog

nized by the Constitution, it is within the power of the state to operate 

its schools in whatever manner it chooses. The court, however, went on 

to indicate a possible exception to this rule, "at most, the Fourteenth 

Amendment only affords to colored citizens an additional guarantee of 

equality of rights to that already secured by the constitution of the 

state." "Equality of rights," declared the court, "does not involve the 

necessity of education of white and colored persons in the same school 

1166 
• • • • 

A case involving almost identical circumstances was decided in 

6*7 
Indiana three years later in Cory v. Garter (1874)• This opinion of 

the court was based more on the distinction between the rights of a citi

zen of a state than the rights of a citizen of the United States. After 

noting first that "the power to fix the qualifications of the citizen of 

the state, and to establish his rights in the state is one of the powers 

68 expressly reserved to the state by this (the Tenth) Amendment . . 

the court concluded that this represented the relative power of the fed

eral and state government before the ratification of the Thirteenth, 

65 , 
Supra, note 63. 

66Ibid. 

67UB Ind. 32.7j 17 An. Rep. 738 (1874). 

66Ibid. 
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Fourteenth and Fifteenth Amendments. Relying on the decision in the 

Slaughter House Cases, supra, the court reasoned that state citizenship 

and national citizenship are distinct and the "privileges and immunities1' 

protected by the Fourteenth Amendment are those of national citizenship. 

The court left no doubt as to the category in which it considered 

the right of school attendance to belong: 

The Federal Constitution does not provide for any general 
system of education, to be conducted and controlled by the 
national government, nor does it vest in Congress any power 
to exercise a general or special supervision over the states 
on the subject of education. The system of common schools 
in this state has its origin in, and is provided for by, the 
constitution and the laws of this state. It is purely a 
domestic institution, and is subject to the exclusive con
trol of the constituted authorities of the State.®9 

In this case, as in State ex rel Gaines v. McCann, the state su

preme court held that the legal sovereignty of the state to maintain se

gregated schools was not abrogated by the ratification of the Fourteenth 

Amendment. 

Essentially the same position with respect to dual citizenship 

70 was taken in Marshall v. Donovan (1874). The question of the limita

tions imposed on state authority by the Fourteenth Amendment was brought 

forth by a citizen of the state of Kentucky in an effort to avoid payment 

of a school tax claim. The plaintiff had filed a demurrer, charging that 

the state tax law abridged the "privileges and immunities11 of Negro citi

zens and was therefore repugnant to the federal Constitution. The dis

missal of his plea was affirmed by Kentucky Supreme Court basing its 

7073 Ky. 681 (1874). 
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decision on a rationale consistent with that employed by the courts of 

the other states noted. "The power of the states to establish and main

tain systems of common schools, to raise money for that purpose by taxa

tion, and to govern, control, and regulate such schools when established, 

is one of 'the powers not delegated to the United States by the consti

tution nor prohibited by it to the states,* and consequently it is re

served to the states respectively or to their people."^ 

The Allocation of Educational Responsibility 
in the Period of Lalssea Falre 

The status quo with regard to school control was maintained dur

ing this period. The interrelationship between state and local govern

mental units often required interpretation by the courts. It would ap

pear that without exception the holding of the state supreme court would 

take a form similar to this quotation from State ex rel Clark v. Haworth72 

(1890): "Essentially and intrinsically, the schools in which are edu

cated and trained the children who are to become the rulers of the common-

7-3 
wealth are matters of state and not local jurisdiction.1"-' 

Some insight into state-local relations in the final years of the 

nineteenth century is provided by an article by Professor Sharpless of 

Haverford College. This article, which was published in 1893, elaborated 

briefly on the Pennsylvania school system. Sharpless made the following 

^Ibid. 

72122 Ind. 462} 23 N.E. 946 (1890). 

73Ibid. 
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observation: "In Pennsylvania, our State Legislature appropriates five 

million dollars annually toward the schools, about one-third the total 

revenue .... What security does it have against squandering? None, 

except what it imposes on school districts in connection with the money 
rtl 

they raise themselvesV After noting the nature of conditions imposed 

by the state relative to the number of days, ages of pupils, certifica

tion of teachers, and curriculum to be offered, he explained, "all this 

has to be certified by the County Commissioners for each district as a 

condition of receiving any money from the state,*?!> 

During this period the United States Supreme Court continued to 

proclaim the legal sovereignty of the state over public education. Jus-

76 tice Harlan said in Cummings v. Board of Education of Richmond County' 

(1899): 

We may add that while all admit that benefits and burdens of 
taxation must be shared by citizens without discrimination 
against any class on account of their race, the education of 
the people in schools maintained by state taxation is a mat
ter belonging to the respective states, and any interference 
on the part of Federal authority with the management of such 
schools cannot be justified except in case of a clear and 
unmistakable disregard of rights secured by the supreme law 
of the land.77 

A majority of the members of the Supreme Court did not consider the closing 

74 Isaac Sharpless, "The Relation of the State to Education in Eng
land and America,11 (Volume III of The Annals of the American Academy of 
Political and Social Scienoe: Philadelphia: American Academy of Politi
cal and Social Science, 1893) p« 675. 

75Ibid. 

76175 U.S. 528; 20 S. Ct. 197; 44 L. Ed. 262 (1899). 

77Ibid. 
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of the Negro high school for financial reasons to be a denial of such 

guaranteed rights. 

The Effects on the Allocation of Educational Responsibility 
of the Rise of "Big" Government 

The period in American history encompassing roughly the first 

forty years of the twentieth century was characterized by a shift in the 

balance of powers between the state governments and the national govern

ment. A marked increase in the general powers and functions of the cen

tral government is quite evident. It is the purpose of the present sec

tion to report any corresponding transfer of the governmental function 

of public education. 

Legislative Efforts Toward Increasing Federal Education Responsi

bility. One of the first attempts during this period to increase federal 

participation was through the re-establishment of a federal Department of 

Education. The bill, first introduced in the Sixtieth Congress, was de

scribed in the American Political Science Review for May, 1909. The 

Secretary of Education would have the duty "to promote, foster and de

velop advancement and improvement in the common school system throughout 

78 
the United States," Another series of attempts to have such a depart

ment began in 1919 as a result of educational deficiencies revealed by 

the World War I draft. Frank Pierrepont Graves noted the evident flaws 

in the bills because of the number of times they were changed and 

''^Margaret Schaffner, "Motes of Current Legislation," The Ameri
can Political Science Review, May 1909, p. 213. 
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reintroduced. "Starting in 1919 as the Smith-Towner Bill, it became 

successively the x'owner-Sterling, the Sterling-iieed, and the Reed-Curtis 

bills, until the creators would hardly recognize their child . . . 

On this same issue, Samuel Capan had this to say in 1929: "The 

issue of a Federal Department of Education is for the moment largely 

academic rather than political . . . but I am persuaded, nevertheless, 

that more individuals in the United States are interested in this issue 

80 
than in any other issue before us as a nation except prohibition." 

Gapen criticized, as did Graves, the lack of coordination of federal 

educational efforts, iie went on to speculate: 

I agree with those who fear the encroachment of Federal 
authority. But let us make no mistake; there is eventually 
going to be a large extension of Federal influence in edu
cation. The obligation of both the profession and of the 
lay public is to make sure that legislation which provides 
for this extension shall strictly define the new govern
ment agency whatever it be, so ohat it will exercise just 
those functions that have proved to be profitable to the 
interests concerned, and that it shall have no powers what
ever to control education throughout the country. 

As a part of a series of grant-in-aid legislation, the Smith-

Hughes Act was passed by Congress in 1917. The act contained provisions 

for funds to be applied toward the payment of salaries of vocational 

teachers, and funds were allocated among the state to help finance the 

79 
F. Graves, o£. cit., p. 95. 

^Samuel P. Capen, 'Wanted: An Active Coordinated Government 
3ureau of Education," Federal Versus State Jurisdiction in American Life. 
(Volume 129 of The Annals of the American Academy of Political and Social 
Science; Philadelphia: The American Academy of Political and Social Sci

ence, 1927) p. 97. 

81Ibid., p. 101. 
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education of teachers in such fields. A Federal Board of Vocational Edu

cation was established to administer the program and review plans for 

vocational education submitted by the State Boards. Annual reports were 

required from the state to the Federal Board and from the Federal Board 

82 
to Congress. 

Federal subsidies to education were discussed by Austin F. Mao-

Donald, who noted the common feature of all the grant-in-aid programs of 

this period.^ He observed that each involved payment from the federal 

treasury to the states; the money is usually distributed according to 

population and finally certain conditions must be fulfilled before the 

grants will be made. MacDonald listed three such conditions: "(1) accep

tance of the act by the state legislatures, (2) the matching of Federal 

Funds . . . and (3) the state administrative agency is required to sub

mit detailed plans of its activities, which must be approved by the fed-

84 
eral bureau in charge." The constitutionality of federal grants was 

upheld by the Suprone Court in Massachusetts v. Mellon (1923). 

New Judicial Restraints on the Legal Sovereignty of the State 

over Public Education. A Supreme Court decision rendered in 1923 invali

dated a state law prohibiting the teaching of foreign language to children 

8220 U.S.C.A., Sec. 18. 
gO 

Austin F. MacDonald, "Federal Subsidies for Education," Federal 
Versus State Jurisdiction in American Life, (Volume 129 of The Annals of 
the American Academy of Political and Social Science; Philadelphia: 
American Academy of Political and Social Science, 1927) p. 102. 

85262 U.S. 447; 43 S. Ct. 597; 67 L. Ed. 1078 (1923). 
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86 below the eighth grade in private schools (Myers v. Nebraska). The 

validity of this restriction on public schools was not challenged nor 

ruled upon by the Court. The Tennessee Supreme Court, however, in the 

famous Scopes Trial in 1927*^ upheld the state law forbidding the teach

ing of evolution in the public schools. 

Two years later the Supreme Court held the Oregon Compulsory Edu

cation Act which in effect required all normal children between the ages 

of eight and sixteen to attend public schools to be in violation of the 

Fourteenth Amendment to the Constitution (Pierce v. Society of Sisters). 

"No question," said Justice McReynolds, "is raised concerning the power 

of the state reasonably to regulate all schools, to inspect, supervise 

and examine them." The court ruled that the statute was not a "reason

able" exercise of the statefe power in that it "interferes with the li

berty of parents in the upbringing and education of children under their 

control,Both this case and the Myers case indicate a narrowing by 

judicial re-interpretation of the Fourteenth Amendment of the authority 

of the state over public education exercised on the state and the local 

level. 

Expressions by Officials of the Executive Departments (State and 

National) on Increased Federal Participation in Public Biucation. A 

brief consideration of what are perhaps the prevailing attitudes of this 

86262 U.S. 390j 43 S. Ct. 625j 67 L. Ed. 1078 (1923). 

87154 Tenn. (1 Smith) 105} 289 S.tf. 363 (1927). 

^268 U.S. 510; 45 S. Ct. 571} 69 L. Ed. 1070 (1925). 

89Ibid. 
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period toward the increase of federal responsibility for education is 

presented in this concluding sub-section. 

Commenting on the educational deficiencies revealed by World War 

I, Secretary of the Interior, Franklin K. Lane, voiced the following re

action: 

What argument that could be advanced could be more persuasive 
that education deserves and must have the consideration of 
the central government .... If once we realize that educa
tion is not solely a state matter but a national concern, the 
way is open. 

The old theory that education should largely be the concern 
of the various states cannot be overlooked. In principle it 
should appear to be sound, for it will restrain the general 
government from going too far in the direction of the policy 
of beneficent despotism. It will act by way of restraint 
and hold the general government to a middle course—that of 
lending aid in critical epochs, ana withdrawing such aid so 
soon as the states themselves shall prove themselves able to 
care for local educational defects and weaknesses.90 

Contrasting opinions were expressed by two state officials. Gov

ernor Kichie of i-aryland said: "It simply cannot be argued that the Fed

eral government has any right to use Federal funds as a means of acquir

ing a control over local state purposes which under the Constitution is 

not granted to the government but is reserved to the states, fhat, under 

91 
our present Constitution is simply indefensible." John W. Abercrombie, 

Alabama State Superintendent of Public Instruction, on the other hand, 

points out: "Already over twenty mill.ions of our people are residing in 

states other than those in which they were born, and it is no longer 

90 
Henry B. Learned, "The Educational Function of the National 

Government," The American Political Science Review, August 1921, p. 335. 

91 
MacDonald, loc. cit. 



66 

possible to permit a child to grow into citizenship in ignorance any-

92 where without endangering every other citizen everywhere." 

The Allocation of Governmental Responsibility for 
Education Under a "New" Federalism 

The growth in the general powers and functions of the national 

government in the twentieth century, especially since the New Deal period 

is widely recognized. There is less agreement as to whether or not this 

growth has brought about a corresponding weakening of the states' power. 

Some writers in thiB area hold that the transfer of functions from state 

to national government has been compensated for by transfers of other 

functions from local to state government. Adlai Stevenson and others 

equally experienced in state government have contended that one of the 

most important areas of state governmental growth has been in the area 

93 of educational responsibility. With these points in mind, considera

tion is given to federal-state-local relations with respect to providing 

public education. The primary concern is in detecting trends (if such 

exists) away from the generally recognized patterns of control. 

New Restrictions on State Authority As Defined by Judicial In

terpretation of the Fourteenth Amendment. Two cases which were decided 

in the opening years of the "new" federalism might be considered as evi

dence of reluctance on the part of the federal courts to invade the 

sphere of the states' police powers of which education in each instance 

^Adlai Stevenson, "Reorganization from the State Point of View,11 

Public Administration Review, Winter 1950, p. 1. 
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94 
was said to be a part. In Stephen v. Bongart (1937) a charge that New 

Jersey'3 compulsory school attendance law violated the "due process" of 

the Fourteenth Amendment was rejected by the state supreme court. The 

95 
following year, in Campbell v. Aldrich a statute which provided com

pulsory retirement for teachers over sixty-five years of age in districts 

of a stated size was upheld against the charge that it violated the "equal 

protection" clause of this Amendment. This latter case was dismissed by 

the United States Supreme Court, thus giving silent assent to the inter

pretation of this provision first advanced some sixty-five years before 

in the Slaughter-house Cases, i.e., the "equal protection" provision is 

applicable exclusively to members of the Negro race. 

The highly publicized Supreme Court decisions of the 1940's and 

1950's placed new constructions on the Fourteenth Amendment which defin

itely limited the authority of state and local government in certain areas 

of school control. These new interpretations resulted in part from the 

holding of the Court that the rights and freedoms of the First Amendment 

were protected from state infringement by the Fourteenth Amendment of the 

Constitution. The course of action followed by the Court was by no means 

one of continuous progress in one direction but involved re-interpretation 

and in some instances complete reversal of a former position. 

'The "flag-salute" cases of the early forties clearly illustrate 

96 
this last point. In Minersville School District v. Gobitis (1940), 

9415 N.J. Misc. 80; 189 Atl. 131 (1937). 

95 
238 F. 2d 724 (1938). 

96310 U.S. 586; 60 S. Ct. 1021; 84 L. lid. 1368 (1940). 
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the Supreme Court refused to interfere with the regulation of the school 

district which required pupils to salute the United States flag or face 

expulsion. Members of the Jehovah's Witness sect asserted that the re

gulation violated the First Amendment guarantee of freedom of religion 

by prohibiting the "free exercise" of their religion. Justice Frankfur

ter termed the regulation "an issue of educational policy for which the 

97 court room is not the proper arena." In spite of a rather decisive 

eight-one decision, the Court found it necessary to rescind its action 

98 three years later in West Virginia State Board of Education v. Barnette. 

This time a majority of the Court concurred in the opinion that: "We 

think the action of the local authorities in compelling the flag salute 

and pledge transcends constitutional limitations on their power and in

vades the sphere of intellect and spirit which it is the purpose of the 

First Amendment to our Constitution to reserve frcan all official con-

99 trol." 

A series of three significant Supreme Court decisions served to 

further define the limitations imposed by the First and Fourteenth Amend

ments on the actions of the states. Everson v. Board of Education"^ 

(1947) contributed to the definition but did not resolve the question of 

separation of church and state. In a controversial five-four decision, 

the Supreme Court held that the use of public funds for the transportation 

98319 U.S. 624; 63 S. Ct. 1178j 87 L. Ed. 1628 (1943). 

"ibid. 

100330 U.S. 1; 67 S. Ct. 504j 91 L. Ed. 711 (1947). 
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of pupils to parochial schools 11 as not in violation of the >'irst and 

Fourteenth Amendments. The following year the Court held that the use 

of school facilities and school time for religious instruction did vio

late these constitutional provisions (McCollum v. Board of Education) 

The separation of church and state doctrine was construed more liberally 

102 \ 
in Zorach v. Clausen (1952) when a "released time" program which did 

not involve the use of school facilities or school funds was held by the 

Supreme Court to be valid. "We cannot read into the Bill of Rights," 

103 
declared Justice Douglas, "such a philosophy of hostility to religion." 

The great importance of the United States Supreme Court decision, 

Brown v. Board of IDducation of Topeka,^"^ has been expressed as follows: 

"It is doubtful if the Supreme Court in its entire history has rendered 

a decision of greater social and iaealogical significance than this 

one.Countless articles and even entire volumes have been devoted 

to this decision ana the topic it embraces. In the present discussion 

only those facts of the case which have a direct bearing on the alloca

tion of powers over public education are considered. 

There were indications prior to 1954 that racial discrimination 

in the realm of public education would be declared unconstitutional. 

However, judicial precedents by-and-large favored non-interference 

101333 U.S. 203; 68 S. Ct. 461; 92 L. W. 643 (1948). 

102 
343 U.S. 306; 72 S. Ct. 679; 96 L. Ed. 954 (1952). 

103TV., Ibid. 

104347 U.S. 483; 74 S. Ct. 686; 98 L. Ml, 873 (1954). 

105 
^Cushman and Cushman, ojd. cit», p, 793-
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in the educational policies of the state with respect to segregation. 

Therefore, the principle of stare decisis had to be side-stepped, not 

only as it related to those decisions but also to the "separate but 

equal" construction of the Fourteenth Amendment predicated in Plessy v. 

Ferguson^"^ (1896). Neither could the court rely on the "intent of the 

framers" of the Fourteenth Amendment to support its position. The so

ciological mode of interpretation remained; on it the rationale of the 

Court was based. 

The Supreme Court maintained: "To separate than (Negro child

ren) from others of similar age and qualifications sclsly because of 

their race generates a feeling of inferiority as to their status in the 

community that may affect their hearts and minds in a way unlikely ever 

107 to be undone." School segregation on the basis of race was therefore 

found to violate the "equal protection" clause of the Fourteenth Amend

ment. 

As previously noted, other state educational policies had been 

held to be in violation of the federal Constitution; however, none has 

posed such a profound threat to the overall established organizational 

structure in so large a segment of states. It has been frequently 

charged that the Supreme Court has not only usurped legislative powers, 

but it has also invaded the powers reserved to the states by the Tenth 

+ 108 Amendment. 

163 U.S. 537; 16 S. Ct. 1138; 41 L. Ed. 256 (1896). 

107 
Ibid. 

10ft 
Strom Thurmond, "The Constitution and the Supreme Court," Vi

tal Speeches of the Day. October 1955> p. 29. 
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Since 1954 subsequent decisions have further delineated the re

strictions on state and local government declared by the Supreme Court. 

Judge John J. Parker's remarks concerning the implications of the Brown 

decision are frequently quoted: 

It (the Supreme Court) has not decided that the Courts are to 
take over or regulate the public schools of the States. It 
has not decided that the States must mix persons of different 
races in the schools or must require them to attend school or 
must deprive than of the right of choosing the schools they 
attend. What it has decided and all it has decided is that a 
State may not deny to any person on account of race the right 
to attend any school that it maintains. Nothing in the Con
stitution or decision of the Supreme Court takes away from 
the people freedom to choose the schools they attend. The 
Constitution, in other words does not require integration, it 
merely forbids discrimination.109 

The North Carolina Supreme Court in 1956 substantiated the legality of a 

bond issue to finance the construction of segregated school facilities. 

The court reasoned that since nothing in the federal Constitution re

quired that a state maintain a system of public schools, the construc

tion of separate facilities was therefore within the power of the state 

(Constantian v. Anson County,^"*"® 1956). 

On the premise that the state might decide whether or not to 

maintain a public school system, the Arkansas Legislature enacted so-

called "massive restraint" laws. The laws provided for the closing of 

white public schools in which Negro children enrolled. The federal dis

trict court ruled such laws unconstitutional because by closing part of 

its schools while part ranained open, the state was not extending "equal 

109Ibld.. p. 31. 

n0244 N.c. 221; 93 S.B. 2d 163 (1956). 
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111 
protection" to its citizens (James v. Almond, 1957). 

The Supreme Court in Brown v. Board of Education of Topeka had 

referred to public education as a function of state and local government. 

The federal district court reiterated this statement in Carson v. War-

112 
lick (1957). After warning the state that the court would not con

done tactics designed to nullify the Supreme Court decision, it upheld 

North Carolina's "pupil assignment" statutes. "It is for the state to 

prescribe the administrative procedures to be followed so long as this 

does not violate constitutional requirements ...<," Likewise, the 

following year the federal court honored Maryland's statute of limita

tions in dismissing the claim, of a Kegro teacher for back wages which 

she alleged she did not receive because of discrimination."^ 

The question remained to be answered as to the course of action 

the federal government would take in the event that a state completely 

abandoned its public school system. •£. C. Bolmeier has speculated that 

such action would accelerate federal participation to the point "if need 

be the federal government could set up a federal system of public edu

cation.""^^ There are indications in some states of waning resistance 

to integration) for example, in the I960 general election the voters of 

Arkansas defeated a proposed constitutional amendment which would permit 

mi70 F. Supp. 331 (1959). 

11? 
238 F.2d 724 (1957). 

"^\f"est v. Board of Education, 165 F. Supp. 382 (1957). 
-I'll 

E. C. Bolmeier, "The Teacher and School Law," Elementary School 
Journal. December 1954, P* 209. 
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local districts to close schools and substitute tuition grants if threat-

115 ened with court ordered integration. ^ 

The Exercise of Federal Legislative Responsibility for Public 

Education. Accompanying the new restrictions placed on the authority of 

the state over public education, where this authority affects personal 

rights, were new federal laws designed to supplement the financial ef

forts of the states in certain areas. Changes were also made in the 

federal education agency during this period. In the Office of Education 

was vested the responsibility for administering the new grant-in-aid 

programs. 

During the thirties minor changes had been made in the organiza

tion of the federal education agency. After existing for over sixty 

years as the "Bureau of Education," it became in 1930, the "Office of 

Education," Nine years later the Office of Education was transferred to 

the Federal Security Agency. There it remained until 1953 when it became 

a part of the newly formed Department of Health, Education, and Welfare."*"^ 

Changes in the Office of Education would be a great deal more 

significant if all federal educational activities were under the direc

tion of this agency. As the National Advisory Committee reported to 

President Hoover in 1931, "few people are aware of the extent to which 

the federal government is committed to the support and operation of edu

cation. . . • There are reports and compilations it is true, but not a 

single agency knows in detail about the extent and effect of federal 

•^Arkansas", 1961 Britannlca Book of the Year. (Chicago: Ency
clopaedia Britannica, Inc., 1961) p. 60. 

n620 U.S.C.A., sec. 1. 
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activities and all about the programs operating in, supporting, or bear-

117 
ing on the field of education." A report to party heads in I960 by 

the Democratic Advisory Council cited three hundred educational programs 

being handled by federal agencies, most of these outside the Office of 

Education."*""*"® 

Few will deny the importance of the federal enactments of the 

1950's in the field of public education. This is especially true of the 

statutes granting financial assistance to federally impacted areas for 

building construction (P. L. 815) and for school operation (P. L. 874), 

and of great significance also is the National Defense Education Act of 

1958. The necessity for a.nd the purpose of the acts are outlined in 

their preambles: 

In recognition of the responsibility of the United States 
for the impact which certain Federal Activities have on edu
cational agencies in areas where such activities are carried 
on, the Congress declares it to be the policy of the United 
States to provide financial assistance . . . for those local 
educational agencies upon which the United States has placed 
financial burdens . . . 

The principles and purposes of the National Defense Education Act were 

explained as follows: 

^''William G. Land, "Federal Educational Policy,11 Phi Delta Kap-
pan, November 1958, p. 106. 

"*"^Fred M. Hechinger, "Democrats Bid U.S. Extend School Aid," 
New York Times, January 18, I960, p. 3« 

"^20 U.S.C.A., sec. 236. The United States Commissioner of 
Education's annual report listed for 1959 expenditures of $71,233,849 
under P. L. 815 and $150,118,472 under P. L. 874. 
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The Congress finds and declares that the security of the 
Nation requires the fullest development of the mental re
sources and technical skills of its young men and women. 
The present emergency demands that additional and more 
adequate educational opportunities be made available. The 
defense of this Nation depends upon the mastery of modern 
techniques and new knowledge. 

We must increase our efforts to identify and educate more 
of the talent of our Nation. This requires programs that 
... will correct as rapidly as possible the existing 
imbalance in our educational programs which have led to 
an insufficient proportion of our population educated in 
science, mathematics and modern foreign languages and 
trained in technology.^0 

Each of these acts recognizes in detail the state's legal author

ity over its school system, requiring local requests for aid to be made 

through the state. Expressed provision prohibits the exercise of federal 

control, e.g., "Nothing contained in this act shall be construed to 

authorize any department, agency, officer, or employee of the United 

States to exercise any direction, supervision, or control over the cur

riculum, program of instruction, administration, or personnel of any edu-

121 
cational institution or school system." 

The National Defense Education Act of 1958 has been referred to 

as the most important policy-making action affecting education in recent 

i oo 1 
years. Others malign it as a "dangerous piece of legislation." J 

The latter charge is based on the presumption that the act opens the way 

120 
20 U.S.C.A., sec. 401. 

121 
20 U.S.C.A., sec. 402. 

122 Charles A. Quattlebaum, The Federal Government and Higher Edu
cation, Douglas M. Knight, Editor. (Englewood Cliffs, New Jersey: 
Prentice-Hall, Inc., I960) p. 41. 

123 Land. loc. cit. 
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for mass encroachment by the national government on the powers of the 

state over education. 

Recent Interpretation of Local Educational Authority by the High

est State Courts. In spite of the fact that most state school systems by 

tradition and design have remained highly decentralized, the courts have 

consistently ruled that the local governmental agencies have no inherent 

power to control the public schools. In other words, powers exercised 

locally must be granted by the state via statute, charter, or constitu

tional provision. It would seem that with the vast body of judicial pre

cedents accumulated through the years that controversies involving this 

question would greatly decrease. This, however, is not the situation. 

Control by local governmental units has its staunch advocates to

day. The idea has been advanced that interstate metropolitan areas have 

rendered state regulation obsolete. Another argument for local authority 

stems from the need for coordination of local governmental functions. 

Francis Volich, discussing the problem of city planning said; 

Perhaps the greatest obstacle to coordination is a political 
one—the independence of the school district in relation to 
other segments of government. ... In a typical small city, 
the city planning department reports to the city council in 
the same way that a number of other departments do—parks, 
libraries, health and others; in this situation it is readily 
possible for the physical improvements proposed by these de
partments to be coordinated through the city planning depart
ment. But the school, a central and most important community 
facility and a key to the distribution of streets and other 
community facilities, stands outside the framework of coor
dination under comparatively autonomous jurisdiction*!̂  

Francis Volich, "The City Planning Process: "A Framework for 
Community Education," The Coordination of Public Education and Other Com
munity Services. (Volume 302 of The Annals of the American Academy of 
Political and Social Science; Philadelphia: American Acad any of Political 
and Social Science, 1955) p« 8. 
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Theodore Reller suggested in this respect, "although administrative 

structuring is important, it is not as important as the actions of those 

125 who set policies and administer services," ' 

An examination of the recent decisions in the area of state-local 

relations reveals that the decisions fall roughly into three categories. 

The first group—which through the years has possibly represented a ma

jority of such disputes—is represented by attempts of the local school 

district to block some state action, such as school district reorganiza

tion, The second group of controversies has resulted from alleged un

authorized acts of municipalities affecting the public schools contained 

within its boundaries. The third and final group of cases consists of 

liability suits in which the courts have declared the local education 

agency a political subdivision of the state, protected by governmental 

immunity. 

Two cases which exemplify school district challenges to state 

power are examined briefly. In School District No. 1 of Ira Township v. 

School District No. 2 of Chesterfield Township (1954) the Michigan 

Supreme Court refused to enjoin the detaching of property from the plain

tiff district. It was observed that the general policy of the states has 

been to retain control of the schools. Since the statute under which the 

action was taken did not require the consent of the affected district, 

consent was not required. A similar ruling was made by the Pennsylvania 

^"^Theodore L, Reller, "Some Paths to Co-ordination," The Public 
Education and Other Community Services. (Volume 302 of The Annals of the 
American Academy of Political and Social Science; Philadelphia; The Am
erican Academy of Political and Social Science, 1955) p. 143• 

340 Mich. 678j 66 N.W.2d 72 (1954). 
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Supreme Court in Slippery Rock Area Joint School System v. Franklin Town

ship School District"'"^ (1957). The respondent school district desired 

to be released from the joint system in order to avoid participation in 

the financing of a new school building. The court held that school dis

tricts are but agencies of the state legislature from which all authority 

must be derived. Under the statute, the district was therefore bound by 

the majority vote of the joint school system. 

"The favorite educational dream of many political scientists," 

according to Eldon Johnson, "is the complete integration of school ad-

ministration and local government." 0̂ He further asserted that no fun

damental law prevents this since all local government stems from the 

state. Although Johnson expressed doubt that the program which he advo

cated will ever be realized, some states have closely approximated such 

an arrangement, especially in the delegation of authority of schools to 

city government. 

The California Supreme Court has maintained that cities may make 

local regulations beneficial to and in the furtherance of the school sys

tem.In recent decision, however, the court denied the right of local 

government to regulate the construction of school buildings (Hall v. City 

127389 Pa. 435; 133 A.2d 848 (1957). 

"L2{*ELdon L. Johnson, "Coordination: The Viewpoint of a Political 
Scientist," The Coordination of Public Education and Other Community Ser
vices, (Volume 302 of The Annals of the American Academy of Political 
and Social Science: Philadelphia: American Academy of Political and So
cial Science, 1955) P» 136. 

^Butterworth v. Boyd, 12 Ca.2d 140; 82 P.2d 434 (1938). 
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1^0 
of Taft, ' 1956). In this same year, the court again ruled that "a 

chartered municipality is free to act in the furtherance of the policy 

of the state." The test of validity in that state would appear to be, 

whether or not the action of the municipality advances or retards the 

educational purposes of the state. 

Wisconsin is another state which has permitted cities wide dis

cretion in the control of its schools. In one class of district the 

city owns school property, determines the school budget and operates and 

administers school affairs; there is no separate municipal school dis-

131 
trict. In City of Oshkosh v. County School Committee ^ a case arising 

as a result of the detachment of a portion of the city school district 

by the committee, the dismissal of the city's appeal by the lower court 

was reversed and the city's jurisdiction upheld. 

The general attitude of the courts of other states in recent de

cisions has been to restrict the actions of city government to powers 

granted by the state. In Indiana, for example, it was held that the an

nexation of territory by a city did not automatically include that terri

tory in the city school district unless the annexation statute so pro-

132 
vided. In i960 the Connecticut Supreme Court held that powers granted 

to the school committee by charter were not subject to control by the 

1^3 
common council, or officers of the city. Finally, state authority to 

13°47 Ca.2d 177; 302 P. 2d 574 (1956). 

131159 N.E.2d 70S (Wis. 1959). 

132 
Ft. Wayne Community Schools v. State, 159 N.E.2d 708 (Ind.1959)» 

"^Canzonetti v. City of New Britain, 147 Conn. 478; 162 A2d 695 
(I960). 
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make and change school district boundaries was upheld against an attack 

by the city of Kansas City in this same year. 

"Home-rule" provisions contained in some state constitutions are 

sometimes cited in disputes over school control. Royal v. Barry^"3^ (I960) 

involved a suspension of a teacher, who charged that the suspension was 

illegal because procedures outlined in the city charter had not been 

followed. This plea was rejected on the following ground: "We conceive 

this argument to be without merit for reason that no provision affecting 

education contained within a home-rule charter, so called, can effectively 

regulate the conduct of school committees as agents of the state unless 

135 
validated by an act of the general assembly." 

The third category cited at the beginning of this section was 

the allocation of responsibility as it relates to the tort liability of 

school districts. In many instances the courts have declared that school 

districts, as political subdivisions of the state, possess governmental 

immunity. For example, a New York decision rendered in 1950 denied the 

claim of an individual injured in an adult education class, holding the 

no A 
school system not liable for suit. Likewise, the Florida Supreme 

Court absolved a county school district from liability for injuries sus-

1^7 
tained by a spectator at a high school baseball game. •" In other states 

13/,"160 A.2d 572 (R.I. I960). 

135Ibid. 

136Buck v. State, 96 N.Y.S.2d 667 (1950). 

137Buck v. McLean, 115 So.2d Ibh (Fla. 1959). 
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the courts have taken a different stand; in Cotton States iMutual v. 

1 Og 
Keefe (I960), the Georgia Supreme Court ruled that a school district 

was not a political subdivision of the state and was therefore subject 

to suit for damages resulting from the negligence of a school bus driver. 

Chapter Summary and Conclusions 

As the United States grew from an agrarian nation of isolated 

communities to a highly industrialized world power with an increasing 

number of interstate metropolitan areas, there were by necessity changes 

in the governmental structure of the federal system. One of the more 

important of these changes was a re-allocation of powers among the dif

ferent levels of government, brought about largely by national and state 

legislation and by judicial interpretation of constitutional and statu

tory provisions. This evolution in American government produced modifi

cations in the allocation of governmental responsibility for education. 

The state emerged during the nineteenth century as the govern

mental unit in which primary responsibility for education was held to 

reside. This came as a result of: (1) judicial interpretation of the 

place of the state in the federal system as holder of all powers not 

delegated to the national government, and (2) the reluctance of the na

tional government to legislate in this area. Conflicts between state 

and local interest in educational control consistently resulted in ju

dicial declaration of the state as the source of all local authority. 

138112 S.E.2d 435 (Ga. 1959). 
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The shift in the balance of power, generally, toward the national 

government during the present century was accompanied by a re-allocation 

of educational responsibility. New constructions placed on the Fourteenth 

Amendment by the Supreme Court restricted the exercise of state authority 

over education where individual rights are involved. The state may not: 

(1) require public school attendance, (2) require pupils to salute the 

flag in violation of religious beliefs, (3) provide facilities or expend 

funds for religious instruction, and (4) deny to any person on account 

of race the right to attend any school it maintains. The Tenth Amendment, 

on the other hand, did not reserve educational responsibility exclusively 

to the states. A liberal interpretation of the "general welfare and 

common defense" clause has permitted legislation on the national level 

(Smith-Hughes Act; Federally Impacted Areas Acts; National Defense Edu

cation Act). These developments indicate that although primary control 

has been left to the states, educational responsibility is shared con

currently by federal and state government. 

The relationship between state and local government in the exer

cise of educational responsibility has remained relatively constant in 

most states. State authority continues to be unsuccessfully challenged 

in school reorganization disputes. While most states limit local respon

sibility to expressed or implied statutory grants, it has been held in a 

few states that local authorities may enact local regulations with respect 

to education which do not conflict with state policy, without such ex

pressed or implied authorization. 



CHAPTER IV 

THE DOCTRINE OF SEPARATION OF POWERS 

The doctrine of separation of powers is widely recognized as a 

predominant feature of American government. Just as the vertical struc

turing of government in the American federal system influences the organi

zation of the specific governmental function of education, so does the 

horizontal structuring based on the doctrine of separation of powers ex

ert another important influence. The purpose of this chapter is to exa

mine the nature and scope of this particular influence of the separation 

principle. To lend depth and meaning to this exploration, a review is 

made of the historical development of the separation of powers, its mean

ing and purpose, and its effect on American government in general. 

Greek Classification of Governmental Powers 

Some students of political philosophy have held that the doctrine 

of separation of powers was derived in part from concepts originating in 

the Greek culture. Prior to 350 B.C., Plato spoke of the "mixed state" 

in which harmony and stability were achieved by a balance of the monarchal 

and the democratic forms of government.^ More closely resembling the la

ter arrangement of governmental functions was Aristotle's tripartite divi

sion which he described as follows: 

Jerome Frank, If Men Were Angels. (New York: Harper & Brothers 
Publishers, 1942) p. 214. 
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We may lay it down that there are three elements or powers 
in each constitution—The first of the three is the deliber
ative element concerned with conmon affairs, and its proper 
constitution: the second is the element of the magistra
cies: the third is the judicial element, and the proper 
constitution of that element.^ 

Although Aristotle's classification seems to approximate the 

eighteenth-century doctrine of separation of powers, it is distinguished 

by the translator in his commentary. The deliberative element contains 

certain legislative functions but to a greater degree it is composed of 

executive and some higher judicial functions. The magistracies did not 

constitute an executive department in a modern sense. Finally, the ju

dicial element was made up of lay or popular courts rather than a body 

•a 
of judges.-' 

In the second century B.C. another theory of governmental arrange

ment appeared which contained featvires similar to certain aspects of the 

classifications of Plato and Aristotle. Polybius, a Greek residing in 

Rome, regarded the Roman government of that period as consisting of an 

ideal combination of monarchy, aristocracy, and democracy. He believed 

that any government which represented one and only one of these forms 

would degenerate into its perverted form, i.e., tyranny, oligarchy, or 

4 
mobocracy. 

It is suggested that the theory of "checks and balances" also had 

2 
Aristotle, The Politics of Aristotle, Bk. IV, Chap. 13. Ernest 

Barker, translator, (Oxford: At the Clarendon Press, 1946) p. 189. 

3Ibid., p. 193. 

^Frank. loc. cit. 
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a partial genesis in the above mentioned works. Although discounted by-

some historians as an inaccurate description of Roman government, Poly-

bius's thesis of the balancing effect exerted by the component parts of 

5 that government was adopted by Gicero and revived by Machiavelli. 

The Development of Theories of the Separation of Governmental 
Powers in the Seventeenth and I&ghteenth Centuries 

Three works which contributed enormously to American political 

theory are germane to a consideration of the development of the doctrine 

of separation of powers. These writings are: Harrington's Oceana (1956), 

Locke's Two Treatises of Government (1690), and Montesquieu's Spirit of 

the Laws (1748). These three discourses marked a re-emphasis of the clas

sification of governmental powers according to function rather than ac

cording to form or social class. 

The Contribution of James Harrington. Although usually not asso

ciated with the doctrine of separation of powers, James Harrington did 

advocate a division of governmental powers in to a deliberative senate, 

a popular assembly, and an executive department. He stressed as a part 

of this system, rotation in office, the use of the secret ballot, and a 

written constitution.^ 

The Contribution of John Locke. John Locke classified governmen

tal powers as the legislative power, the executive power, and the federa

tive power. The federative power dealt with the management of foreign 

5Ibid. 

^Alan Pendleton Grimes, American Political Thought. (New York: 
Henry Holt and Company, 1955) p. 53. 
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affairs; he had no objection to this pcvsr being exercised by the execu

tive. However, Locke maintained that a definite separation should exist 

between the legislative and executive departments, i'he following rea

sons were given for such separation: 

And because it may be too great a temptation to human frailty, 
apt to grasp at power, for the same persons, who have the 
power,to execute them, whereby they may exempt themselves 
from obedience to the laws they make, and suit the law, both 
in its making and execution, to their own private advantage, 
and thereby come to have a distinct interest from the rest of 
the community, contrary to the need of society and govern
m e n t  .  . . .  I  

But because the laws that are at once and in a short time 
made, have a constant and lasting force and need a perpetual 
execution and attendance thereuntoj therefore 'tis necessary 
there should be a power always in being, which should see to 
the execution of the laws that are made and remain in forcej 
and thus the legislative and executive come often to be se
parated. 8 

The supremacy of the legislative department is also characteris

tic of Locke's theory. "In all cases, whilst the government subsists, 

the legislative is the supreme power; for what can give laws to another 

must needs be superior to him, . . . and all other powers in any members 

9 or parts of the society derived from and subordinate to it. 

Even though Locke advocated a separation of the executive and the 

legislative functions with the executive relegated to the subordinate po

sition, he still considered it essential that discretionary authority be 

7 'John Locke, The Second Treatise of Government, Edited by J. W. 
Gough, (New York: 'I'he KacMillan Company, 1956) p. 73* 

^Ibid., p. 74-

^Ibid., p. 76. 
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assigned to the executive to promulgate necessary rules. 

Where the legislative and the executive power are in distinct 
hands (as they are in all moderated monarchies and well-framed 
governments) there the good of the society requires that sev
eral things should be left to the discretion of him that has 
the executive power. For the legislators not being able to 
foresee and provide by laws for all that may be useful to the 
community, the executor of the laws, having the power in his 
hands, has by the common law of nature a right to make use of 
it for the good of the society, inmany cases where the muni-
ciple law gives no direction, till the legislative can con
veniently be assembled to provide for it. Many things there 
are which the law can by no means provide for, and those must 
necessarily be left to the discretion of him that has the ex
ecutive power in his hands, to be ordered by him as the public 
good and advantage require. Nay, it is fit that the laws 
themselves should in some case give way to the executive power, 
or rather to this fundamental law of nature and government 

The Contribution of Charles Louis De Secondat de Montesquieu. 

The name "Montesquieu" has become synonymous with the doctrine of separa

tion of powers; yet, it would appear that the doctrine of separation of 

powers, as have most political theories, resulted from a long process of 

evolution. In this connection, Sharp describes Montesquieu's treatise 

in the following words: "Without particularly distinguishing function 

from organ, Montesquieu starts with a threefold classification plainly 

derived from Locke. He shifts almost at once to a version like Aris

totle's. And before the end of the chapter we find him . . . praising 

a mixed government of many, the few, and the one, in terms like those of 

Polybius."^" Friedrich, noting that both the theory by Locke and by 

10Ibid., p. 81. 

jMalcolm P. Sharp, "The Classical American Doctrine of Separa
tion of Powers," 2 U. CHI. L. BEV. 385 (1934). 
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Montesquieu resulted from observation of English governmental organiza

tion, maintained that the difference in these theories could be attri-

12 buted to the Act of Settlement of 1700. This Act had "undertaken to 

guarantee to English judges tenure during good behavior}" thus, in effect, 

an independent judicial department was created between the time the two 
I 

theories were formulated.^ Nugent, a trsuislator of Spirit of the Laws, 

recognized that the separation principle had its forerunners; he inferred, 

however, that credit for the formulation of the doctrine of separation 

of powers as it was applied to American governmental organization should 

be credited to Montesquieu."^ 

Montesquieu's discussion "Of the Constitution of Jikigland" was be

gun with the following observation which became the classic statement of 

the doctrine of separation of powers. 

In every government there are three sorts of power: the legis
lative; the executive in respect to things dependent on the law 
of nations; and the executive in matters that depend on the 
civil law .... The latter we shall call the judiciary power, 
and the other simply the executive. 

When the legislative and executive powers are united in the 
same body of magistrates, there can be no liberty; because ap
prehensions may arise, lest the same monarch or senate should 
enact tyrannical laws, to execute them in a tyrannical manner. 

Again there is no liberty, if the judiciary be not separated 
from the legislative and executive. Were it joined with the 
legislative, the life and liberty of the subject would be 

"^Carl J. Friedrich, "Separation of Powers," 13 ENCYC. SOC. SCI. 
663 (1934). 

^""Charles-Louis De Secondat de Montesquieu, Spirit of the Laws, 
Thomas Nugent, editor, (New York: Hafner Publishing Co., 1949) p. 111. 
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exposed to arbitrary control; for the judge would be the 
legislator. Were it joined to the executive power, the judge 
might behave with violence and oppression.15 

The general function ascribed by Montesquieu to the legislative 

and executive bodies as, "one being no more than the general will of the 

state, the other the execution of that general will," more or less cor

responds to the modern concept. On the other hand, Montesquieu's con

cept of the judicial department is similar in many respects to that of 

Aristotle. As a temporarily constituted lay tribunal, its general func

tion was that of judging the actions of members of a peer group. 

Because of the important position the judiciary came to occupy in 

governments based on the separation principle, its nature and more speci

fic function as described by Montesquieu are considered in more detail. 

The judiciary power ought not to be given to a standing sen
ate; it should be exercised by persons taken from the body of 
the people at certain times of the year, with a form and man
ner prescribed by law, that should last only so long as ne
cessity requires. 

By this method the judicial power, so terrible to mankind, 
not being annexed to any particular state or profession, be
comes as it were, invisible . . . they fear the office but 
not the magistrate.17 

Other points in relation to the judicial department stressed by 

Montesquieu were: that the accused have the privilege of choosing, in 

concurrence with the law, his judges; that the accused be judged by 

Îbid., p. 151. 

l6Ibid. 

17Ibid.. p. 153. 
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judges of rank to his equal; and that "though the tribunals ought not 

to be fixed, the judgments ought; and to such a degree as to be ever oon-

18 
formable to the letter of the law." 

One final consideration from Spirit of the Laws is the system of 

interdepartmental checks and balances. A check results from the make up 

of the legislative department such that the lower house is composed of 

representatives of the people, while the members of the upper chamber 

represents the nobility. "Jhe legislative body being composed of two 

19 parts, they check one another by the mutual privilege of rejecting." 

Since certain higher judicial functions, such as the power to 

mitigate sentences in case the law has been too severe, are vested in 

the upper chamber of the legislature, a check on the judiciary is there-

20 
by provxded. 

Another check may be noted in Montesquieu's description of the 

relationship between the executive and the legislative department. 

The executive power, pursuant of what has been already said, 
ought to have a share in the legislature by the power of re
jecting . . . Were the executive power not to have a 
right of restraining the encroachments of the legislative 
body, the latter would become despotic; for as it might ar
rogate to itself what authority it pleased it would soon de
stroy all other powers. 

But it is not proper, on the other hand, that the legisla
tive power should have the right to stay the executive. For 
as the execution has its natural limits, it is useless to 
confine it; besides, the executive power is generally 

18 
Ibid. 

19Ibid., p. 160. 

20Ibid., p. 158. 

21Ibid.t P. 159. 
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22 
employed in momentary operations. 

Finally, the executive must not participate in the determination of the 

raising of public money, beyond granting consent "because it would be 

legislative in the most important part of legislation."*^ 

Separation of Powers in America 

Before the Constitutional Convention. The extent to which Iion-

tesquieu's treatise influenced the development of the system of separa

tion of powers in America was researched by Paul Spurlin. irds findings 

indicated that: (l) Kontesquieu's works were widely disseminated through

out the colonies beginning even before 1760J (2) kontesquieu was referred 

to frequently and quoted in detail in the various publications of that 

day, and; (3) men of influence, such as John Adams, Thomas Jefferson, 

James iladison, and James Wilson, were well versed in the political theo-

23 
ries of nontesquieu. 

The legal commentaries of Blackstone are frequently mentioned as 

a factor which probably influenced the founders of the federal Constitu

tion. Sharp pointed out that Blackstone1s description of the English 

Constitution was affected by Montesquieu, to the extent that he advocated 

the separation of powers in two fonns; "first, the separation of powers 

between legislative, executive, and judicial organs, and second in a form 

00 
Ibid., p. 160 

23 
Paul Merrill Spurlin, Montesquieu in America 1760-1301, (Uni

versity, Louisiana: Louisiana State University Press, 1940). 
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more commonly associated with his name, between Commons, Lords, and 

Crown. 

To the philosophical influence of political writers which moti

vated the founders of the Constitution to separate the powers of govern

ment, must be added their practical experience in governmental practice 

under colonial charters and state constitutions. In 1776 the Continental 

Congress resolved that the states should draw up constitutions. Most of 

these new constitutions provided expressly for a separation of powers. 

However, the breach between the stated principle and the actual practice 

was tremendous. For example, Georgia's constitution explicitly provided 

for separation of powers but in reality the legislature was supreme and 

unchecked. Both Rhode Island and Connecticut continued to operate under 

25 their colonial charters. 

The attack by the French statesman, M. Turgot, in 1784 on the 

adoption of the separation of powers in these early state constitutions 

called forth a defense by John Adams. This rebuttal took the form of a 

three-volume treatise entitled A Defense of the Constitutions of Govern

ments in the United States of America and was devoted entirely to the ad

vocacy of the principle of separation of powers. The first volume pub-

26 lished in 1787 was much circulated in the Constitutional Convention. 

During the Period of Ratification. The most outstanding commen

taries on the Constitution to be published during the period in which 

pi J 

Sharp, 0£. cit., p. 390. 

25 'Grimes, oj). cit.. p. 102. 

2̂ Sharp, o£. cit.. p. 394. 
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ratification of the Constitution was taking place were the Federalist 

Papers. In Number XLVII through LI, James Madison elaborated on the ap

plication of the doctrine of separation of powers in the proposed Con

stitution. Nowhere in the Constitution was the separation doctrine ex

pressly stated, and early criticism charged violation of the principle. 

Madison repudiated this challenge, thus: 

One of the principal objections inculcated by the more re
spectable adversaries to the constitution is its supposed 
violation of the political maxim, that the legislative, 
executive, and judiciary departments ought to be separate 
and distinct. In the structure of the federal government, 
no regard, it is said, seems to have been paid to this es
sential precaution in favour of liberty. The several de
partments of power are distributed and blended in such a 
manner, as at once to destroy all symmetry and beauty of 
form . . . .2? 

In order to form correct ideas on this important subject, 
it will be proper to investigate the sense in which the 
preservation of liberty requires, that the great depart
ments of power should be separate and distinct. 

The oracle who is always consulted and cited on this sub
ject, is the celebrated Montesquieu ... this great po
litical critic appears to have viewed the constitution of 
England as the standard.2** 

On the slightest view of the British constitution, we per
ceive, that the legislative, executive, and judicial de
partments, are by no means totally separate and distinct 
from each other. 

His meaning as his own words impart, and still more con
clusively as illustrated by the example can amount to no 
more than this, that where the whole power of one depart
ment is exercised by the same hands which possess the 

27 'Alexander Hamilton, James Madison, and John Jay, The Federal
ist. (Washington: Jacob Gideon, Jun., 1818) p. 301. 

28Ibid.. p. 302. 
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of a free constitution are subverted . . . . This, however, 
is not among the vices of that constitution.29 

Madison concluded his argument by describing the existing situ

ation with respect to the state constitutions to which the federal Con

stitution had been unfavorably compared. 

If we look into the constitutions of the several states, we 
find that, notwithstanding the emphatical, and in some in
stances, the unqualified terms in which this axiom has been 
laid down, there is not a single instance in which the sev
eral departments of power have been kept absolutely separ
ate and distinct.30 

. . . what I wish to evince is, that the charge brought 
against the proposed constitution, of violating a sacred 
maxim of free government, is warranted neither by the real 
meaning annexed to that maxim by its author, nor by the 
sense in which it has hitherto been understood in America.30 

In Number LI of the Federalist. the means by which a separation 

of powers was to be maintained under the new constitution was explained 

by Madison. Considering first the possible external forces of the writ

ten document and direct supervision by the people, he pointed out: 

To what expedient then shall we finally resort, for maintain
ing in practice the necessary partition of powers among the 
several departments, as laid down in the constitution? The 
only answer that can be given is that all these exterior pro
visions are found to be inadequate, the defect must be sup
plied, by so contriving the interior structure of the govern
ment, as that its several constituent parts may, by their 
mutual relations, be the means of keeping each other in their 
proper places.31 
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After the Adoption of the Constitution. The judiciary accepted 

the premise that the doctrine of separation of powers is implicit in the 

federal Constitution. There was no strict observance or enforcement of 

the separation principle during the years immediately after the Constitu

tion became the supreme law of the land. It has been recorded that dur

ing Washington's first term, John Jay held simultaneously the offices of 

Chief Justice and Secretary of State, and five years later continued to 

act as Chief Justice while serving as a special ambassador. John Adams 

appointed Chief Justice Ellsworth as Minister to France and had John 

Marshall continue as Secretary of State for one month after his appoint

ment as Chief Justice.^ 

States after 1789 looked either to the constitutions of other 

states or to the federal Constitution in formulating their constitutions. 

New Hampshire and Maine patterned their constitutions after that of Massa

chusetts, while Pennsylvania and Georgia copied the federal Constitution.^ 

This element of "inbreeding," so to speak, perpetuated the doctrine of 

separation of powers throughout the nation, and as new states were ad

mitted to the Union, this common constitutional element usually remained. 

Judicial Review: A Method of Maintaining 
the Separation of Powers 

The federal Constitution had established by implication and a 

majority of the state constitutions by direct expression had established 

32Frank, op. cit.. p. 218. 

33 Arthur Holcombe, "State Government, United States," 14 ENCYC. 
SOC. SCI. 334 (1937). 
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a separation of powers among the legislative, executive, and judicial 

departments. The question remained as to where the authority should lie 

for the maintenance and enforcement of this separation. Consideration 

had been by the Constitutional Convention to the establishment of mach

inery for such enforcement, but no positive action had been taken.^ 

Madison believed that the system of internal checks and balances pro

vided by the Constitution to be an adequate defense against interdepart

mental encroachment. Hamilton in Number LXXVIII of the Federalist pro

posed a somewhat different solution, vesting the responsibility in the 

35 judicial department. ^ 

The concept of judicial review did not originate in this country, 

but Hamilton's statement of the principle was one of the first suggestions 

of its applicability to American governmental procedure. His arguments 

that the responsibility for enforcing Constitutional limitations on the 

coordinate departments belonged to the judiciary were based on the rela

tive nature of these departments, which he described, thus: 

Whoever attentively considers the different departments of 
power must perceive, that, in a government in which they are 
separated from each other, the judiciary, from the nature of 
its function, will always be the least dangerous to the po
litical rights of the Constitution; because it will be least 
in a capacity to annoy or injure them. The executive not 
only dispenses the honors, but holds the word of the commun
ity. The legislature not only commands the purse, but pre
scribes the rules by which the duties and rights of every 
citizen are to be regulated. (Of the judiciary) ... It 

"^Herman Pritchett, The American Constitution. (McGraw-Hill Book 
Company, Inc. 1959) p. 137. 

35 Hamilton, Madison, and Jay, o£. cit. p. 487. 
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may be truly said to have neither FORCE nor WILL, but merely 
judgment; and must ultimately depend upon the aid of the ex
ecutive arm even for the efficiency of its judgments.36 

Citing specific Constitutional restrictions on the legislative 

department, Hamilton said: 

Limitations of this kind can be preserved in practice no other 
way than through the medium of the courts of justice, whose 
duty it must be to declare all acts contrary to the manifest 
tenor of the Constitution void . . . .37 

Hamilton, anticipating objection on ground that this arrangement 

placed the judicial department in a position superior to the coordinate 

departments, went on to point out: 

Nor does this conclusion by any means suppose a superiority 
of the judicial to the legislative power. It only supposes 
that the power of the people is superior to both; and that 
where the will of the legislature, declared in its statutes, 
stands in opposition to that of the people, declared in the 
Constitution, the judges ought to be governed by the latter 
rather than the former. They ought to regulate their deci
sions by fundamental laws, rather than those which are not 
fundamental.38 

The course of development of judicial review, from this explana

tion by Alexander Hamilton up to its application by John Marshall, was 

39 
traced by Albert Beveridge in his biography of Marshall. He found that 

36Ibid. 

^Ibid., p. 488. 

38Ibid.. p. 490. 

39 
Albert J. Beveridge, The Life of John Marshall,. Vol. 3, (Boston: 

Houghton Mifflin Co., 1919) 
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Marshall had first expressed the principle in the Virginia convention 

of 1788. In the years immediately following the adoption of the Consti

tution, Federalist majorities in most of the state legislatures had ex

pounded and enumerated "every sound reason for the theory that the Na

tional Judiciary should be the ultimate interpreter of the Constitution."^ 

Beveridge noted that Chief Justice Jay, while never expressing 

the opinion from the bench, believed the Judiciary Act of 1789 to be tin-

constitutional. Justices Iredell and Patterson, sitting as circuit 

judges, had proclaimed the power of the national judiciary to rule on 

the constitutionality of a law. Beveridge cited instances where the same 

opinion had been expressed by various state judges.^ Finally, in 1803, 

the case of Ilarbury v. i'iadison^2 provided the vehicle by which John Mar

shall and the Supreme Court were able to establish judicial review and 

maintain a balance of power among the three departments of government. 

The Supreme Court and judicial review have come under attack at 

various periods in American history. Outstanding examples of such situ

ations are: the years immediately preceding the Civil War which fol

lowed the invalidation of the Missouri Compromise; the opening years of 

the twentieth century when regulatory legislation was being invalidated; 

the depression years after much of the i\iew Deal legislation was declared 

unconstitutional; and more recently, the present period which followed 

decisions on integration and the rights of accused Communists. The 

^°Ibid., p. 117. 

/j'1Ibid. 

42U.S. (1 Cranch.) 60 (1803). 
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Supreme Court through the years has weathered these assaults and has re

tained its role as the protector of the doctrine of separation of powers. 

Separation of Powers and United States 
Supreme Court Decisions 

The Supreme Court within the first few years of its existence 

established the relationship between separation of powers (on the national 

level) and state government. In Calder v. Bull^ (1798) it had been 

charged that the Connecticut Legislature, in granting a new trial in a 

case which had been decided by the courts, had exercised judicial power. 

Justice Cushing replied for the Supreme Court, "although the act is a 

judicial act, it is not touched by the federal Constitution." This con

clusion was reiterated by the Court in 1829 in Satterlee v. Matthewson.^ 

Neither does a co-mingling of functions on the state level violate the 

"due process" clause of the Fourteenth Amendment of the federal Constitu

tion. This position was established by the Court in 1902 in Dreyer v. 

Illinois,^ when the legality of vesting judicial powers in a pardoning 

board, was upheld, and followed four years later in Winchester & 5. R. Co. 

v. Commonwealth.^ 

The number of litigations in which the United States Supreme 

Court dealt specifically with the question of separation of powers is 

43U.S. (3 Dall.) 648 (1798). 

^U.S. (2 Pet.) 458 (1829). 

5̂187 U.S. 71 j 23 s.ct. 28; 47 L. lid. 79 (1902). 

46106 Va. 264; 55 S.E. 692 (1906). 
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not large. One of the earliest of these cases was Kendall v. United 

States decided in 1838.^ In this case the issuance of a writ of manda

mus by the judiciary to an executive official ordering him to perform a 

purely ministerial act was not considered to violate the separation prin

ciple. 

The idea that the functions of the three departments of government 

could be clearly distinguished persisted through the nineteenth and into 

the twentieth century. Justice Miller's opinion in Kilborne v. Thompson4® 

(1880) illustrates this point: 

In the main, however, that instrument, the model on which are 
constructed the fundamental laws of the states, has blocked 
out with singular precision, and in bold lines, in its three 
primary Articles, the allotment of power to the executive, 
the legislative and judicial department of the government. It 
also remains true that the powers confided by the constitution 
to one of these departments cannot be exercised by another.49 

Likewise, in Prentis v. Atlantic Coast Line Co.,^ (1908), Justice Holmes 

expressed the opinion that the legislative and the judicial powers were 

clearly distinguishable. 

The widely accepted position today is represented by Holmes' dis

sent in Springer v. Philippine Islands^ (1928): 

I *7 
U.S. (12 Pet.) 1181 (1838). 

^103 U.S. I68j 26 L. Ed. 377 (1880). 

49Ibid. 

50211 U.S. 210j 29 S. Ct. 67; 53 L. M. 150 (1908). 

512?5 U.S. 519j 48 S. Ct. 120j 72 L. Ed. 403 (1928). 
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It does not seem to need argument to show that however we may 
disguise it by veiling words we do not and cannot carry out 
the distinction between legislative and executive action with 
mathematical precision and divide the branches into water
tight compartments, were it ever so desirable to do so, which 
I am far from believing it is, or that the Constitution re
quires. 52 

The doctrine of separation of powers has been cited by Supreme 

Court Justices to support judicial opinion in a variety of circumstances* 

The separation principle has been cited: to deny jurisdiction in the 

case of a purely "political" question;^ to support the ruling that the 

President had unrestrained authority to remove an executive official;^ 

to deny the authority of the president to remove a member of an indepen

dent regulatory commission except under certain conditions;^ to support 

the holding of the Court that Congress could not lower the salaries of 

certain District of Columbia judgesand finally, to support the judi-

57 cial invalidation of the President's seizure of the steel mills. 

Certain limitations are inherent in this background information. 

While state courts, for the most part, construe provisions for the separa

tion of powers in their respective constitutions with results similar to 

52Ibid. 

^Massachusetts v. Mellon, 262 U.S. 447; 43 S.Ct. 597; 67 L.Ed. 
1078 (1923). 

'^yers v. United States, 272 U.S. 52; 47 S.Ct. 21; 71 L.Ed. 160 
(1926). 

55 
Humphrey's Executor v. United States, 295 U.S. 602; 55 S.Ct. 

869; 79 L.Ed. 1611 (1935). 

560'Donoghue v. United States, 289 U.S. 516; 53 S.Ct. 740; 77 L. 
Ed. 1356 (1933). 

57 
Youngstown Sheet & Tube Company v. Sawyer, 343 U.S. 579; 72 

S.Ct. 863; 96 L.Ed. 1153 (1952). 
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the Supreme Court's construction of the federal Constitution, there are 

important exceptions. For example, some state supreme courts render ad

visory opinions and/or declaratory judgments in the absence of a justi

ciable controversy. Also, in certain states where the state constitution 

expressly provides for a separation of powers, a more strict application 

of the separation principle may be made. 

Separation of Powers and Education 

While Montesquieu did not specifically relate education to the 

separation of powers, he did recognize the importance of education to 

government. In a section of Spirit of the Laws entitled "Of Education 

in a Republican Government," hontesquieu wrote: 

It is in a republican government that the whole power of edu
cation is required . . but virtue is a selfrenunciation 
which is ever arduous and painful. 

This virtue may be defined as the love of the laws and of 
our country. 

This love is peculiar to democracies. In it alone the gov
ernment is entrusted to private citizens. 

Everything, therefore, depends on establishing this love in 
a republic; and to inspire it ought to be the principal busi
ness of education. . . .5° 

Montesquieu went on to point out that "the laws of education will be . . . 

59 
different in each species of government." 

On the basis of the historical and philosophical background pre

sented in the first part of this chapter, answers will now be sought to 

rrt 

Montesquieu, 0£. cit., p. 34. 

59Ibid., p. 29. 
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two basic questions. The first of these may be stated thus: In what 

manner is governmental responsibility for public education distributed 

among the three departments of government? Of equal importance is the 

second question—What has been the effect of separation of powers on the 

development and operation of the external organization of education? 

An examination and analysis of interdepartmental relationships 

is used to attack this problem. Definite limitations are imposed by the 

number of variables involved—multiple governments, changing political 

atmosphere, and different modes of judicial interpretation—on the possi

bility of arriving at a satisfactory solution. It is also recognized 

that a valid description of the organizational structure of education in 

one era may not be valid in a later or earlier period. 

The Legislative-Judicial Relationship 
and Educational Organization 

Legislative Responsibility for Public Education. Because no men

tion of education was made in the federal Constitution, the responsibility 

for public education was assumed by the states. It is therefore among 

the branches of state government where the legal principles with respect 

to the separation of powers were first applied to educational organiza

tion. Where the state constitution provided for a system of public edu

cation, the responsibility for implementing this mandate usually fell to 

the legislature. As might be implied from earlier discussion, the judi

ciary assumed the obligation of protecting the legislature1s power over 

education from encroachment and of keeping it in due bounds. 

Legislative responsibility for education was not a new concept 
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nor was it limited to a government of separated powers. Aristotle had 

said, "No one will doubt that the legislator should direct his attention 

above an to the education of youth; for neglect of education does harm 

to the constitution. 

The determination of educational policy has been held by the 

courts in most instances to be a legislative function, and the literature 

on school law echoes the court's declaration that the power of the legis

lature over education is plenary, except as limited by state and federal 

constitution. Educational case law is replete with statements on the 

extent of the legislative power over education. For example, in uphold

ing the legislature's power to reorganize school districts, the Nebraska 

Supreme Court declared, "restraints on legislative power of control must 

be found in the state constitution or must rest alone on legislative dis

cretion.^ In the same vein, the Missouri Supreme Court noted that the 

General Assembly is vested with "all the primary power of the people un-

62 
less restrained by the Constitution." Yet, constitutional provisions 

and statutory enactments are construed and interpreted by the judicial 

department. In light of this can the statement of the plenary power of 

the legislature with respect to education be regarded as fact or must it 

be regarded as "judicial fiction?" 

Judicial Self-Restraint and Legislative Power. Separation of 

60 
Aristotle, 0£. cit., Bk. Vila., chap. 1, p. 287. 

School District Mo. 49 v. School District No. 65, 159 Neb. 265j 
66 N.W.2d 561 (1954). 

^Rathjen v. Reorganized School District R-ll, 365 Mo. 518 j 284 
S.W.2d 516 (1955). 
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powers precludes the usurpation of legislative power by the judicial de

partment. Since in most instances no direct check was constitutionally 

provided, the courts must oversee their own actions as well as those of 

the coordinate departments. The American Constitution, according to 

Friedmann, "gives to a law court a supervisory function which, . . . can-

not help having deep political implications, . . . In the exercise 

of this supervisory function, the courts have refused to compel or at

tempt to compel the exercise of legislative functions by the legislature 

of agencies thereof. The two cases which follow illustrate this point. 

6A. 
In Bassett v. Directors of School District ̂  (1854), a Louisiana 

case, the plaintiff had obtained a judgment against the school district. 

Since he was unable to collect the amount of the judgment, he sought man

damus to compel the levy of a tax sufficient to make this payment. The 

court declined to issue the writ on this basis: 

The levying of taxes is the highest exercise of sovereignty 
and is vested by the Constitution in the legislative branch. 
All delegation of that power to corporations or individuals, 
and the exercise of it under those delegations so far as 
they do not infringe on the Constitution and laws, sure as 
the power itself exclusively under the control of the legis
lature. If it were otherwise, the judicial and legislative 
powers of government could not be kept distinct and separate. 

The adoption of new state constitutions sometimes requires re

definition of the relative powers of the three departments. Such a ne

cessity arose after the ratification of the 1875 Missouri Constitution. 

. Friedmann, Legal Theory. (Toronto: The Carswell Company 
Ltd., I960) p. 393. 

^25 La. 437 (1854). 
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A school district budget estimate calling for a seven mill levy was sub

mitted to the county court which was authorized to make school district 

tax levies. Under a statute enacted some years before, the estimate 

complied with the legal maximum. However, a provision of the new consti

tution limited the school levy to four mills unless exceptions were pro

vided by the legislature. The court, in declining to impose the levy in 

excess of the new constitutional limitation, informed the district that 

it was not within the power of the court to compel the legislature to 

provide for the exception (The St. Joseph Board of Public Schools v. 

Patten,^ 1876). 

In the latter case, since the power to levy the tax was vested 

in the courts, there was opportunity for the court to encroach on the 

legislature by making the levy in excess of the constitutional limita

tion. On the other hand, it does not seem likely that the legislature 

would have complied with judicial orders calling for the desired enact

ments. In other words, judicial self-restraint obviated a violation of 

separation of powers in respect to refusal of the court to make the levy 

and not in respect to the refusal of the court to order enactment of le

gislation. 

Judicial Self-Restraint and the Application of Statutory Law. To 

minimize the political implications of its role as interpreter of statu

tory law, the courts have adopted numerous rules of interpretation and 

guides to application to assist in the maintenance of the separation of 

6562 Mo. khk (1876). 
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powers. These rules must be considered in light of the perennial pro

blems faced by jurists—"how to balance the need for stability and cer

tainty, embodied in the principle of stare decisis, with the need for the 

constructive adaptation of the law to changing social needsj how to bal

ance the certainty aimed at, if not always achieved, by strict adherence 

66 to the letter of the law, with individual justice." ^riedmann maintained 

in regard to the present status of these rules and guides that the "great 

American judges of the present century, have not discarded technical 

67 
rules but they have been clearly aware of their limitations." 

The mode of interpretation of statutes which most respects the 

doctrine of separation of powers is that based on "legislative intent." 

As Horack explained: "Traditionally, courts have respected this consti

tutional division by asserting that when they apply a statute in a spe-

68 
cific case they do so according to the 'intention of the legislature.,M 

In an effort to comply with "legislative intent," the courts through the 

years have set up certain guides to be used in the resolution of contro

versies. Those guides, which relate directly to the separation principle, 

are: the refusal of the court (1) to construe a statute when the language 

is clear and the real meaning of the statute is not ambiguous, (2) to 

supply deficiencies or write exceptions into the law, and (3) concern it

self with the wisdom of the law not the motive of the legislature. The 

^Friedmann, 0£. cit.. p. 419. 

67Ibid«. p. 430. 

68 Frank E. Horack, Jr., Cases and Materials on Legislation. 
(Chicago: Callaghan & Company, 1954) p. 230. 



108 

application of these guides to controversies in the field of education 

is noted in the cases which follow. 

1. The Court's Refusal to Construe a Clearly Stated Statute. 

An example of the application of this guide is represented by Cowan v. 

69 
Pursifall decided in 1933* A county board of education argued that 

it should be permitted to reorganize the school districts of the county 

because that authority had been vested in county officials before the 

enactment of the statute in question. The court rejected this argument, 

refusing to place such a construction on a statute which clearly did 

not grant such authority. 

Another example of the application of this guide is provided by 

an Arizona decision, School District No. 6 of Pima County v. Barber, et. 

70 al. Six teachers who had been dismissed by the school district before 

they had completed their probationary employment period asked reinstate

ment on the ground that the dismissal notices had not been served in 

compliance with statutory provisions. The Arizona Supreme Court decided 

that the language of the statute requiring that written notice of dis

missal be given probationary teachers before a designated date was clear 

and unambiguous. For the court to interpret or construe the statute in 

such a manner as to permit the mailing of the notices on the specified 

date would represent said the court, a direct "violation of the doctrine 

of separation of powers." The writ of mandamus issued by the lower court 

ordering the reinstatement of the teachers was therefore affirmed. 

69250 Ky. 670j 63 S.W.2d 788 (1933). 

7085 Ariz. 95j 332 P.2d 496 (195 ). 
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2. The Court's Refusal to Supply Deficiencies or to Write Ex

ceptions into the Lav. The application of this guide was apparent in 

Woodcock v. Board of Education of Salt Lake City7̂ * (1920). A teacher 

had asked for a writ of mandamus to compel the Industrial Commission to 

make payment for personal injuries sustained by him. In holding that 

there was no statutory justification for granting relief to the teacher, 

the following statement was made: "The courts will not strike down laws 

or refuse their enforcement because they may be imperfect or lacking in 

some detail; it being the duty of the courts to enforce the law as it 

finds it, regardless of what the results in a particular case may be."72 

Before the enactment by Congress of P. L. 874 which granted re

lief to federally impacted areas, citizens sought relief in the courts. 

In McGwinn v. Board of Education of Cleveland73 (1946), McGwinn and 

others brought action to restrain and enjoin the board of education from 

providing or permitting free educational service to be furi ished to 

children residing on land owned by the federal government. "The remedy 

for correcting the distortion of symmetry of the dual form of govern

ment . . said the court, "lies with the legislative branch rather 

then the judicial branch of government." The judgment of the lower court 

denying relief and dismissing the petition was affirmed. 

3. The Court1s Refusal to Concern Itself with the Wisdom of the 

Law. This guide has been applied over a long period of time, and in a 

7155 Utah 458; 187 Pac. 181; 10 A.L,R. 181 (1920). 

72Ibid. 

7378 Ohio App. 405; 69 N.E.2d 381 (1946). 
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variety of circumstances. Two illustrative cases support this statement. 

7L. 
In 1854, in Donohoe v. Richards, the Maine Supreme Court denied the 

plea of Donohoe for the reinstatement of his daughter who had been ex

pelled from school for refusal to participate in the reading of the Holy 

Bible. Since the legislature had by statute granted the school committee 

the authority to prescribe a course of instruction and designate the 

books to be used, the court decided that the Board's action must be up

held. "The court cannot inhibit or annul legislation merely because it 

75 is unwise, impolitic, or immoral." 

Ninety-five years later, the same guide is still found in vogue. 

The Auditor of the state of Kansas refused to register a school district's 

bond issue on the ground that the 1949 act under which the issue was made 

was unconstitutional. In upholding the act and granting a writ of manda

mus to compel the Auditor to register the bonds, the court said: "The 

function of the court is not to decide whether classification by the 

legislature is wisest and best, but only to inquire whether it rests on 

substantial basis and is germane to the purposes of the law" (Board of 

Education v. Robb).7̂  

In concluding this section it should be re-emphasized there are 

other legal rules of interpretation and guides to application. However, 

these may have as their purpose, not a preservation of the separation of 

powers, but one of the broad legal principles listed at the beginning of 

7438 Me. 379 (1854). 

75Ibid. 

76l68 Kan. 368; 212 P.2d 306 (1949). 
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this section. For example, a judge may look to the history of the sta

tute in order to contribute to the certainty of the law. On the other 

hand, social outcomes or the rights of the individual may take precedence 

over the doctrine of separation of powers in influencing the decision of 

the court. 

Judicial Legislation. In spite of the many instances of self-

restraint on the part of the judiciary, the avoidance of all such acti

vity of a legislative nature is practically impossible, nor has it al

ways been nor is it today the intention of all judges to merely apply 

the law. As Friedmann pointed out: "At all times the creative lawyer 

has been able to mould the law by a skillful use of legal technique; 

such judges as Coke, Holt, Mansfield or Blackburn have never been slaves 

77 
of the legal system." He observed that unlike these judges of a past 

era, the modern judge is restricted by detailed precepts of statutes aixl 

precedents; however, his liberty to develop the law is regained as a con

sequence of new developments such as social jurisprudence. The intent 

of the legislature is thereby considered subordinate to the social out

comes of the decision. 

Writers in school law have also taken cognizance of judicial le

gislation. Robert R. Hamilton has explained that: 

Since both constitutional and legislative enactments are usu
ally drawn in language more or less general, what may or may 
not be done under them becomes a matter of interpretation by 
the courts.7® 

^Friedmann, OJJ. cit., p. 405. 

"Robert R. Hamilton and Paul R. Mort, The Law and Public Educa
tion. (Brooklyn: The Foundation Press, Inc., 1959) p. 22. 
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Structurally, then, the function of the courts is to inter
pret legislative enactments and constitutional provisions. 
The courts are one department of the government and theore
tically they may not encroach on the powers of the execu
tive or legislative departments. And theoretically they do 
not so encroach. However, when it is remembered that they 
have the power to interpret both the constitution and sta
tutes, and that in so many cases more than one interpreta
tion is possible, the power of the courts in directing the 
course of the law becomes apparent. And power to interpret 
the law as it applies to educational matters means, to a 
very great extent, the power to direct the course of educa
tion—to determine the conceptional design, or at least to 
promote or retard its fulfillment.79 

The important role played by the courts in the determination of 

educational policy is also recognized by Warren Gauerke, writing in The 

Law and the School Business Manager. As he points out, there may be a 

neglect of responsibility on the part of educators in this area. 

Has the leniency of the courts given us for too long a time 
a feeling of security that has kept us from correcting the 
defects in the structural pattern of education? Have we 
leaned too heavily on the courts instead of correcting the 
legal structure itself? There are those, admittedly, who 
feel that the courts need more help in understanding the 
conceptual design of American public education to serve as 
a necessary supplement to sound legal theory.®® 

Legislative Encroachment on the Judicial Department. Under the 

principle of separation of powers, the legislature is prohibited from 

encroaching on, or unduly burdening or interfering with the judicial 

79Ibid. p. 23. 

®®Warren Gauerke, Law and the School Business Manager. Lee 0. 
Garber, editor, (Danville, Illinois: Interstate Printers and Publishers, 
Inc., 1955) p. 70. 
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department in the exercise of its functions. An advisory opinion rend

ered by the New Hampshire Supreme Court in connection with the proposed 

establishment of a public utility conmission by the legislature illus

trates the general rationale of the courts. 

One of the purposes of the article of the constitution requir
ing separation of powers is to protect, each of the three 
branches of government from encroachment by the others, and 
as applied to the judiciary its primary purpose is to protect 
it from legislative encroachment rather than to circumscribe 
its functions within strict limits.81 

In actual practice the courts seldom hold that the legislature 

has encroached on the powers of the judicial department. This may be ex

plained in part by the court's aloofness to such offending statutes. For 

example, the legislature may vest final authority for determining certain 

controversies in an administrative agency. In such cases, the courts 

may assume jurisdiction in spite of the legislative decree of finality, 

yet not declare the statute void. Nevertheless, as is pointed out in 

the cases which follow, certain legislative enactments have been held 

to encroach on the judicial sphere and thus violate the doctrine of se

paration of powers. 

In 1909, the Kansas Supreme Court held unconstitutional and void 

an act of the legislature which made the posting in the county clerk's 

office of a copy of a notice of the forfeiture of school lands conclusive 

evidence of the proper service of such notice. This statute was termed 

a "legislative declaration of the truth of facts" and an invasion of the 

£1 
Opinion of the Justices, 152 A2d 878 (N.H. 1959) 
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go 
province of the judiciary, (Petersilie v. McLachlin). 

An attempt by the legislature to adjudicate controversies which 

have previously arisen constitutes an improper usurpation of functions 

of the judiciary. The Supreme Court of Oklahoma rejected legislative 

determination of a school district's liability for a certain debt in 

Union School District No. 1 v. Foster Lumber Company®-' (1930). "The 

special act," said the court, "offends that part of the Constitution 

(Section 1 of Article 4) which divides our government into three depart

ments, legislative, executive, and judicial." 

Corrective legislation has been upheld in this area, however, as 

a valid exercise of the legislative power. Illustrative of the judicial 

position is the decision in a 1956 Georgia case, Bedingfield v. Parker-

son.®^ Suit was brought to enjoin the enforcement of alleged consolida

tion orders on the ground that the 1953 School Reorganization Act was an 

unconstitutional attempt by the legislature to construe the law and re

peal a previous court decision. The basis for this charge was the fact 

that the same plan of reorganization had been attempted before under a 

statute which was invalid. The 1953 Act was upheld, and in so doing the 

Court said, "If the legislature wishes to have law other than what the 

judiciary construes it to be it has the power to write it so."®^ 

8280 Kan. 797; 101 Pac. 1015 (1909). 

83142 Okla. 260; 286 Pac. 774 (1930). 

^212 Ga. 654, 94 S.E.2d 714 (1956). 
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The Executive-Judicial Relationship and 
Educational Organization 

The theoretical function of the executive department is to ad

minister and enforce the laws as written by the legislature and inter

preted by the courts. Pound said in reference to such a designation of 

functions: "It is commonplace that a complete separation of this sort 

has never existed anywhere and that the lines, as we draxv them in our 
rt/ 

constitutional law, are historical rather than analytical." Neverthe

less, through the years, the courts have paid homage to the doctrine of 

separation of powers and have denied their authority to usurp the func

tions of the executive department; likewise, the courts have ruled that 

executive officers have no power to usurp the powers of the judicial de

partment . 

If the simplicity implied by the above statement actually existed, 

the presentation of representative decisions would suffice for this sec

tion; however, such is not the case. Two factors have compounded this 

problem and, in fact, early in the twentieth century led to the recogni

tion of the whole new area of jurisprudence, administrative law. The 

first of these factors is the complexity of the executive department it

self, and the existence in seme jurisdictions of administrative agencies 

referred to by the President's Committee®''' as the "headless fourth branch" 

oscoe Pound, "Courts and Legislation," The American Political 
Science Review, August, 1913.> p. 351. 

87 
J. Roland Pennock, Administration and the Rule of Law, (New 

York: Farrar and Rinehart, Inc., 1941) P- 20. The President's Committee 
on Administrative Management reported the findings of its study of gov
ernmental organization to President Roosevelt in 1937. 
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of government. The second compounding factor is the diversity of func

tions performed by these executive components, especially those of a 

quasi legislative and of a quasi judicial nature. 

Before examining specifically the relationship of which the exe

cutive department is a part, a clarification of the inclusiveness of the 

term "executive department" as it refers to the exercise of educational 

responsibility is in order. As used in this section the chief state 

school officer, the state department of education, special boards and 

commissions, county and local school boards, county and local superinten

dents, principals and teachers will all be considered members of the ex

ecutive department. Unless otherwise noted, no distinction will be made 

between executive and administrative officers and boards. 

Rules of procedure governing administrative agencies, generally, 

(in the absence of specific statutory provision) are applicable to the 

quasi legislative and the quasi judicial functions of educational agen

cies. Constitutional provisions, such as separation of powers and "due 

process," and procedural safeguards written into the law are not the 

only consideration of the courts in examining administrative acts. As 

Frederick Davis pointed out: 

Ekigland, of course, has no written constitution, yet Lord 
Loreburn decided that the Board of Education was bound to 
follow certain procedures (citing Board of Education v. 
Rice, A.C. 179 (H.L.) (1911) "The Board of Education 

The Constitutions of Indiana and Oregon expressly provide that 
the executive department shall include administrative agencies. The Con
stitutions of Alaska and Hawaii expressly provide that such agencies 
need not be included. 
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. . . must act in good faith and listen to both sides, for 
that is a duty upon everyone who decides anything. 

Judicial Review of Executive or Administrative Acts. The policy 

of non-interference with the acts of the executive department has been 

established by the courts in compliance with the doctrine of separation 

of powers. This policy has been tempered somewhat by certain criteria 

established by the courts. Probably the first criterion by which the 

validity of the official acts an official or agency of the executive de

partment is judged is compliance with constitutional and statutory pro

visions. Statutory justification may be by implication as well as ex

pressed provision. As implied in the foregoing paragraph, the courts 

usually do not consider themselves bound by a policy of non-interference 

when the official or agency has acted arbitrarily or capriciously. Since 

it would appear that quasi legislative and quasi judicial acts receive 

different consideration by the courts, these areas are examined separ

ately. 

1. The Quasi Legislative or Rule-Making Function. Rules promul

gated by a chief state school officer or the state board of education 

must be consistent with the provisions of the statute and be consonant 

with its general purposes. Conditions cited above were considered by 

the New York Supreme Court in determining the validity of a rule promul

gated by the state superintendent. This rule which prohibited the wear

ing of religious garb in the public schools was challenged in O'Connor 

^Frederick Davis, "Administrative Agencies and the Power to De
cide," 5 S.D.L.REV. 25 (I960). 
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v. Hendrick9̂  (1906). 

A local school trustee after receiving official notice of the 

rule informed the plaintiff, a Sister in a given religious order. She 

ignored the rule and continued to hold her teaching position until the 

end of the term, at which time she sued to recover the salary for this 

period. 

It was first charged that the legislature had not granted rule 

making authority to the State Superintendent. The Court agreed that no 

such authority had been expressly granted. However, because statutes 

provided for the removal by the superintendent of local officials not 

obeying his rules, the court held that the power to make rules was suf

ficiently implied. 

The stated purpose of the rule was to avoid religious denomina

tional influences in the public schools of New York. Was this purpose 

consistent with the intent of the people as expressed in the statutes 

and the constitution? Secondly, if the purpose is accepted, does the 

rule meet the requirement of reasonableness? These questions were ans

wered affinnatively by the court. Therefore, since the validity of the 

rule had been substantiated, the plaintiff's plea for a writ of mandamus 

to compel the payment of her salary was rejected. 

A 1933 Texas case, Donna Independent School District v. Sanders,^ 

further illustrates the judicial attitude toward the action of executive 

officers performed in compliance with statutory provision. This case 

90184 N.Y. 421; 77 N.E. 612 (1906). 

9157 S.W.2d 857 (Tex. Civ. App. 1933). 
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involves the employment of special personnel. Sanders and other delin

quent taxpayers of the school district had obtained a temporary injunc

tion restraining the trustees from entering into a contract with any one 

for the collection of the taxes in question. The school district appealed 

and the supreme court reversed the decision of the lower court and set 

aside the injunction. 

The rationale of the supreme court points up two important guide

lines used by the courts in avoiding judicial encroachment on the execu

tive department. First, it was pointed out that the lower court had erred 

in assuming that the administrative officers would act illegally if the 

injunction were not granted. "The presumption will always be indulged 

by the courts that any officer will comply with the law of the state. 

This rule is without exceptionAfter ruling that a "delinquent" tax

payer was not entitled to injunctive relief, the court commented on the 

proposed action of the school trustees. Under the statute, trustees do 

have the power to employ assistants to collect delinquent taxes and na 

court of equity will not interfere with the exercise of discretion of 

officers within the limits of the law."92 

An elaborate statement of the court's position in the considera

tion of rules promulgated by local administrative agencies was expressed 

in Lost Creek School Township v. York^ (1939). 

Courts may not under the pretext of finding a remedy, assume 
to exercise discretion which the people, acting through their 
legislatures, have lodged in administrative officer* and agen
cies. Judicial discretion is a thing apart from administrative 

93215 Ind. 636; 21 N.E.2d 58; 127 A.L.R. 1287 (1939). 
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discretion. Administrative discretion will never be dis
turbed by the courts unless it is unreasonably exercised 
or is otherwise unlawful. This principle is applicable 
with peculiar force to the administration of public school 
systems. The fixing of teachers' salaries, the designation 
of their particular service, the dates of beginning, and 
the length of term are matters in the exclusive province 
of employing officials, except in so far as they are regu
lated by statute. 

In this case the court rejected the alleged right of the teacher 

to recover the salary that on quantum meriut he would have drawn had has 

services been accepted. The court maintained that to sustain such re

covery would be to substitute its judgment for that of the school offi

cials as to the reasonable value of the teacher's services. 

Judicial self-restrain in compliance with the doctrine of se

paration of powers has been applied in a variety of circumstances. For 

example, the courts on occasion have refused to strike down school board 

policies making narriage of a female teacher an automatic resignation,^ 

nor would they interfere i-dth a board policy restricting the activities 

95 of married students. An extreme example of the unwillingness of the 

judiciary to interfere with school board action of a quasi legislative 

nature is represented by an Alabama case in which a school bus contract 

was awarded by the school board to an inexperienced driver with dilapi

dated, unsafe equipment in preference to an experienced driver with new 

equipment.^ 

^Guilford School Township v. Roberts, 28 Ind. App. 355; 62 N.E. 
711 (1902). Anrorge v. City of Green Bay, 198 Wis. 320; ??4 K.V/. 119 
(1929). 

^McLeod v. State, 154 Miss. 468; 122 So. 737; 63 A.L.R. 1161 
(1929). 

"^Hodges v. Board of Education, 2>;5 Ala. 64; 16 So.2d 97 (1943)-
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As suggested previously, while the judiciary will usually not in

terfere with quasi legislative acts which are in compliance with the sta

tutory provisions, this is not true of acts which it considers arbitrary 

or capricious. This principle may be illustrated by a Nebraska case, 

97 School District. No. 228 v. State Board of Education and Freeman Decker 

(1957)- The statute provided that under certain conditions the State 

Board of Education and the Commissioner of Education could withhold ap

proval to collect free high school tuition from designated school dis

tricts. The specific provision under which the disputed action was taken 

said: "Certain Class II high schools shall not continue to operate if 

such schools shall be within 15 miles on a reasonably improved highway of 

any high school." The supreme court declared that the state official 

had acted arbitrarily in ruling that the high school operated by District 

No. 228 was served by an "improved" highway. The actions taken by the 

state school officials were therefore held to be invalid. 

2. Quasi Judicial Functions (Local Level.) The constitutional

ity of functions of the local board which are of a. judicial nature are 

usually sustained against charges of encroachment on the judicial depart

ment and violation of the doctrine of separation of powers. This would 

appear to be true even where the language of the statute from which the 

board's power is derived is contradictory to the constitutional provi

sion. For example, a Georgia statute provides that "The county board of 

education shall constitute a tribunal for hearing and determining any 

97164 Neb. 148; 82 N.W.2d 8 (1957). 
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matter of local controversy in reference to the construction or adminis-

98 tration of the school law . . . •" On the other hand, Article 6, Sec

tion 4, paragraph 3 of the Georgia Constitution states that the superior 

courts shall "have jurisdiction in all civil cases, except as hereinafter 

provided." The state supreme court, hevertheless, affirmed the constitu-

99 tionality of the statute in Lott v. Board of Education of Hall County, 

in which the determination of a school district reorganization contro

versy had been challenged. The court justified its holding with the fol

lowing statement: "No jurisdiction has been conferred which by the Con

stitution is exclusively given to any other court." 

When the acts of administrative officials are quasi judicial in 

nature, there would seem to be a greater likelihood of judicial inter

vention. This is especially true in situations in which the actions of 

the officials would appear to be arbitrary. The two cases which follow 

illustrate principles employed by the courts in the review of quasi ju

dicial proceedings. 

In Smith v. Board of Education of Ludlow, Kentucky*"^ (1936), the 

court set aside the dismissal of a superintendent of schools on the 

ground that the charges brought against him did not actually constitute 

"cause" as referred to in the statute. The controversy developed as a 

result of a series of clashes between the board and Smith, the superin

tendent. Smith eventually appealed to the State Board of Education, 

98 
As quoted in Lott v. Board of Education of Hall County, 164 Ga. 

863j 139 S.E. 722 (1927). 

"l64 Ga. 863j 139 S.E. 722 (1927). . 

100264 Ky. 150j 94 S.W.2d 321 (1936). 
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charging usurpation by the board of powers and duties conferred by law 

on the superintendent. A hearing was conducted by the State board, which 

resulted in a dismissal of the charges, but not without a reprimand being 

given the school board. Shortly thereafter, the superintendent was re

moved from office. Action was brought in circuit court by Smith against 

the board of education charging that he had been illegally dismissed. 

The circuit court upheld the dismissal and the superintendent appealed. 

The supreme court reversed the holding of the lower court and ruled that 

the school board had acted illegally. It justified its position in the 

following manner. 

We are not unmindful of the rule that school boards are given 
reasonably wide discretion in removing teachers and other em
ployees when any legal cause is charged and supported by evi
dence of a substantial nature. But this does not mean that 
such boards may rescind their contracts and discharge such 
employees for some fanciful or imaginary cause to suit their 
o w n  f a n c y  . . . .  

The action of the board was thus treated as a judicial proceeding in that 

the "sufficiency of evidence rule" was applied. Secondly, the "burden of 

proof" was held by the court to rest on the board of education. 

The facts of the second case are similar in many respects to 

those in the case just examined. In State ex rel Rogers v. Board of Edu

cation of Lewis County, again, a superintendent of schools was dis

charged as a result of conflict with the board of education. In both 

cases the conclusion of the court was that the board had acted arbitrarily. 

101125 W.Va. 579 j 25 S.E.2d 537 (1943). 
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Finally, both cases were treated by the courts as judicial in nature and 

"sufficiency of evidence" was one of the governing principles. 

In spite of all the common elements in these two decisions, a 

significant difference is evident. Important legal developments had 

taken place in administrative law during the brief interval between the 

dates of these decisions. Demands were being made for procedural safe

guards in the quasi judicial and quasi legislative proceedings of admin

istrative bodies. It seems highly significant that while the courts in 

the latter case looked to the evidence supporting the decision of the 

board, they were more concerned with the procedures employed in carrying 

out the dismissal of the superintendent. In the words of the court, "an 

administrative body, clothed by law with quasi-judicial powers, must 

never depart from those elemental principles of discreetness and circum

spection which our system of law requires in all tribunals which purport 

102 to conduct trials." Of most concern to the court was the conduct of 

the hearing—not only was the respondent denied legal counsel but also he 

was judged on the basis of testimony given without the witness being un

der oath. Judicial review of administrative procedures could become an 

important limitation on school boards, especially in those states which 

have enacted procedural safeguards in the form of administrative proce

dures acts. 

Appellate Functions of Central Agencies and Chief State School 

Officers. There has long been a tendency in many states to utilize the 

higher administrative echelon of the state's school system in an appellate 
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capacity to resolve controversies which may arise within the system. The 

judicial attitude toward this arrangement varies greatly from state to 

state; however, two generalizations can be made. First, the statutes 

vesting appellate power in administrative officers are regularly upheld. 

Secondly, where such administrative remedies eocist, it is normally held 

that they must be exhausted before jurisdiction will be assumed by the 

courts. 

One of the first instances in which a state supreme court found 

it necessary to rule on the validity of a mode of appeal from controver

sies in the educational system occurred in Rhode Island in 1857. The 

Appeal of Smith"^ affirmed the constitutionality of an unusual arrange

ment whereby the decision of the State School Commissioner was appeal

able to a member of the supreme court whose opinion was final. 

Other decisions rendered prior to 1900 did not seem to question 

the vesting of final authority for the resolution of school controversies 

in the executive department. For example, in 1895> the New Jersey Court 

said "the decision of the state superintendent of schools is as conclu

sive as the judgment of a court. 

After 1900, provision was made by the New Jersey Legislature for 

appeal from the state superintendent's decision to the State Board of 

Education. Stare decisis prevailed and the court again gave its "bless

ing" to the system of appeal in Dufour v. Superintendent of Public 

1034 R.I. 590 (1857). 

"'"^Thompson v. Board of Education, 57 N.J.L. (28 Vroom) 628j 31 
Atl. 168 (1895). 
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Instruction"^'* (1905) ruling that the superintendent had the power to 

determine controversies involving the selection of local board members. 

106 
Finally, a federal court held in Baron v. 01Sullivan (1958) that the 

review of subordinate decisions by the New Jersey State Board of Educa

tion was strictly a legislative function, not subject to review by the 

court. 

A number of state supreme courts distinguish between deciding 

of "fact" and the deciding of "law". The Iowa Supreme Court ruled as 

i nr? 
early as 1886 in Wood v. Farmer r that the determination "fact1' by the 

superintendent of public instruction is final and not reviewable on ap

peal. The challenge of the superintendent's authority in this case re

sulted when local school officials sued for a writ of mandamus to enforce 

the decision rendered by him in a dispute over the levy of a tax for the 

erection of a new school building. 

The North Dakota Supreme Court in 1958 overruled the decision of 

the chief state school officer in regard to a dispute over the admission 

of a pupil to a certain school. The local board had instituted a policy 

which denied admission to children of residents of districts rejecting 

annexation. The court ruled that under a 1957 statute, the only basis 

for refusal of admission was the condition of over-crowding. The supreme 

court affirmed the holding of the district court that the authority of 

the superintendent does not extend to controversies involving purely 

10572 N.J. Law 371j 61 Atl. 258 (1905). 

106258 F.2d 336 (1958). 
107 
'69 Iowa 533J 29 N.W. 440 (1886). 
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questions of law (Kessler v. Board of Education)This position would 

seem consistent with the doctrine of separation of powers. The difficulty 

lies in determining the difference between "fact" and "law." 

The attitude of the New York Courts toward the determination of 

educational controversies represents the fhird and final school of judi

cial thought on the subject. In 1912 in People ex rel lierral v. Cooley,^^ 

the Appellate Division held that decisions of the Commissioner of Muca-

tion were reviewable. If there existed any aoubt as to the lack of fin

ality of the decisions of the New York Commissioner of Education, they 

were erased in 1959. The court made it plain in Mullooly v. Union Free 

School District"^"^ that in spite of the provision in the Education Law 

that the determination of the Commissioner of jjjiucation shall be final 

and not subject to review, it is reviewable if arbitrary or unlawful. 

In contrast to the New York situation in which attempts to lodge 

final determination in an executive officer were aborted by the courts, 

the Illinois Legislature removed all appellate jurisdiction from school 

officials in the executive department and specifically vested it in the 

in court s.-^* 

Perhaps the wide diversity in rulings from state to state can be 

explained in part by the -unique position of the judicial department on 

10887 N.W. 2d 743 (i:.D. 1958). 

10°132 N.Y. Supp. 625; 75 Misc. Rep. 188 (1912). 

N.Y.S.2d (1959).' 

n i 
Board of Education of Waverly v. Nickell, 410 111. 98; 101 

N.E.2d 438 (1951). 
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this question. Since the courts are dealing with functions which are 

more judicial in character than executive or legislative, the demand for 

self-restraint on the part of the judiciary is far less than in other 

situations. Nevertheless, the advantages of administrative adjudication 

are well recognized; less delay, lower costs and the benefit of expert 

knowledge are commonly listed. Yet, the almost "sacred" regard held by 

the American public for the court system seems to beget a reluctance to 

accept the finality of administrative decisions. The cases examined 

seem to indicate a trend in most states toward a retvirn of final deter

mination of educational controversies to the judicial department. This 

then would be one area where the doctrine of separation of powers retains 

some vitality. 

Additional Implications of the Classification 
of Executive Agency Functions 

Up to this point in the discussion any classification of func

tions has been primarily for the purpose of examining the relationship 

between the executive and judicial departments as it in turn affects 

public education. The purpose of the present section is to examine ju

dicial classification of administrative functions as it pertains to: 

(1) the applicability to the agency of rules of formal judicial proce

dure, and (2) issuance of certain judicial writs. In the illustrative 

oases, the doctrine of separation of powers seemed to have exerted a 

marked influence on the court in making its classification. 

Classification of the Functions of School Administrative Agencies 

and Formal Rules of Judicial Procedure. Most of the early cases involved 
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classification of functions by the courts in order to protect a particu

lar education agency frcaa charges of acting in violation of the consti-

119 
tutional provision for the separation of powers. When it became es

tablished that judicial or quasi judicial powers could be vested in 

these administrative agencies, it was then the problem, of the courts to 

determine when and if formal rules of judicial procedure were binding 

on these agencies. It was common practice to classify the functions of 

the agency into the tripartite division associated with the doctrine of 

separation of powers. 

A situation in which categorization tiy the court is sometimes 

necessary is in relation to res judicata and the decisions of the admin

istrative agency. The presumption is that when a quasi judicial deci

sion is rendered by the agency, the agency 3hould be bound by that deci

sion (as a court is bound by its decision in a specific case, barring 

extraneous circumstances such as the admission of new evidence). The 

following cases illustrate the position of the courts. 

The question arose in the Mississippi courts in 1926 in regard 

to certain district boundary changes (Amite County School Board v. 

113 
Reece). After having established the boundaries, the school board 

in a subsequent meeting completely revised the plan. It was contended 

that the board was without authority to make such a revision. In deny

ing the charge, the supreme court held, "The action is more in the nature 

112 
Desmond v. Independent School District of Glenwood, 71 Iowa 

23; 32 N.W. 6 (1887); Elmore v. Overton 104 Ind. 548; 4 N.E. 197 (1886). 

n3143 Miss. 880; 108 So. 439 (1926). 
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of an ordinance or law .... The principle therefore that a court is 

without authority to change judgment after the term at which it was 

rendered has no application." It is significant that the court referred 

to the school board as a "legislative" board, thus lending support to 

earlier holdings that vesting such authority in administrative agencies 

does not violate the doctrine of separation of powers. 

Under a California Statute, the County Board of Supervisors is 

empowered to effectuate school district boundary changes upon the pre

sentation of a petition to them calling for such change. Two alternate 

procedures are provided: (1) the board may hold a hearing on petition 

or, (2) they may order an election. In Dewitt v. Board of Supervisors"*"^ 

(I960) it was first decided to call for an election, then at a subsequent 

meeting this decision was rescinded in favor of the alternative proce

dures for acting after a hearing. Proceedings were brought by the voters 

seeking a writ of prohibition directing the board to desist from the pro

posed action. The writ was granted by the trial court, relying on the 

general mile, "where a body of limited jurisdiction acts in a quasi-judi

cial capacity, pursuant to authority granted to it by statute, it has no 

authority to reconsider its action or to rescind quasi-judicial determina

tions . . . 

The supreme court admitted the validity of the rule but contended 

that it was inapplicable because the action of the Board of Supervisors 

was administrative rather than quasi judicial. The decision of the lower 

n4348 P.2d 567 (Cal. I960). 

115, 
Ibid. 
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court was therefore reversed, in favor of the board. There is a strong 

implication that all the acts of administrative boards which are quasi 

judicial in character are res .judicata. If this be true, those acts of 

education agencies which are quasi judicial in nature (as determined by 

the courts according to the tripartite classification of separation of 

powers) are bound by res .judicata. 

Classification of the Functions of School Administrative Agencies 

and the Issuance of Judicial Writs. The doctrine of separation of powers 

and the classification of functions has also affected the use of certain 

judicial remedies, among these the common law writ of certiorari. Certi

orari was the procedure whereby the justices of the King's Bench ordered 

the inferior body to certify its record to the justices.As used in 

the United States, the writ is limited, for the most part, to review by 

the courts of the record of the judicial or quasi judicial proceedings 

of an inferior tribunal. 

•While federal courts almost never use certiorari to review actions 

of administrative bodies, the courts of some states employ the writ ex

tensively for this purpose. If certiorari will lie only when the actions 

of the agency are quasi judicial in character, it is essential that the 

courts classify the functions to ascertain if the proper remedy has been 

used. In some instances the selection of the improper remedy is ground 

for dismissal of the suit. 

^"^Louis L. Jaffe, Administrative Law, (Boston: Little, Brown 
and Company, 1955) p. 494* 
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117 A Mississippi case, Board of Supervisors v. Stepheson (1930) 

was decided in part on the basis of the improper use of the writ of cer

tiorari. This action followed the reorganization of school districts by 

the county board of education. Opponents of the reorganization appealed 

first to the board of supervisors who affirmed the decision of the county 

board of education. There followed an appeal to circuit court, which 

issued a writ of certiorari to the county board of education. The su

preme court dismissed the appeal because, among other things, the writ 

of certiorari would not lie in this instance. The action of the school 

board, the court declared, was more legislative than judicial. The ac

tion of the school board in reorganizing its school districts in this 

particular situation was not subject to review. 

The Minnesota courts adhere strictly to the legislative-judicial 

classification in determining the applicability of the writ of certiorari. 
11 f> 

State ex rel Ging v. Board of Education of the City of Duluth (1942) 

is an example of an attempt of the court to reconcile its position with 

respect to separation of powers and its role under an administrative pro

cedures act. This case involved a review of the actions of the school 

board in dismissing a teacher. 

'The following classification of school board functions was made 

by the court: 

A school board is a part of the executive department, but, in 
the operation of our public school system, it exercises not 

117 
160 Miss. 372; 134 So. 142 (1930). 

3_]_& 
213 Minn. 550; 7 N.W.2d 544 (1942). 
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only purely administrative functions but others of a quasi 
judicial character. Of the administrative are the hiring 
of teachers, their assignment in the school system, and 
their discharge, once the grounds therefore are established. 

Of the legislative type axe the making of rules and the de
termination of policies governing such hiring, assignment 
and discharge of teachers. 

Of the quasi judicial type is the power to hold and deter
mine proceedings for the removal of teachers for cause. 
Once the ground of discharge is judicially decided to ex
ist, the policy or rules to be followed in exercising such 
power, i.e., in determining which particular teacher or 
teachers are to be discharged is an executive function 
over which the courts can exercise little or no control 
.... If we keep in mind the triple personality of school 
boards, the complex problems presented in the appeal will 
be simplified . . . .H9 

Under this classification, the court in reviewing the discharge 

of teachers is limited to questions pertaining to the jurisdiction of 

the school board and the regularity of its proceedings—whether the de

cision was arbitrary, based on an erroneous theory of law, or without 

evidence to support it. This review may be made under statutory provi

sions or by certiorari. 

In regard to the administrative procedures act, the court said: 

"Hie field of judicial inquiry is not enlarged in the case of discharg

ing teachers for cause, essentially an executive function, but the fact 

that a legislative act requires such court trappings as formal charges, 

notice, and hearing," The court went on to point out that under the doc

trine of separation of powers expressed in the Minnesota Constitution, 

the court was prohibited from trying the case de nova. "Complete juris-

^Ibid. 
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isdiction cannot, either directly or indirectly, be conferred upon the 

120 courts in view of the constitutional division of powers of government." 

Finding no irregularity in the proceedings of the school board, the court 

upheld the discharge of the teacher. 

The Executive-Legislative Relationship 
and Educational Organization 

The doctrine of separation of powers precludes both the execu

tive department and the legislative department from invading the sphere 

of activity reserved by the constitution to the other. That portion of 

the executive department which administers public education has only such 

powers as have been granted by constitution or by statute. On the other 

hand, the state constitution has been held to be a limitation on the 

power of the legislature rather than a grant of power. Since the rela

tionship between these two departments is more clearly defined, fewer 

controversies have arisen. It would appear that for the courts to rule 

that the legislative department had violated the doctrine of separation 

of powers by usurping executive powers, these powers must be expressly-

granted to the executive department by the constitution. 

Legislative Encroachment of the Executive Department. A pre-

Civil War case, District Township v. City of Dubuque (1858) is of his

torical significance. This case occurred during a period in history when 

the isolated community and local autonomy were the rule rather than the 

Wis. 575; 7 N.w. 544 (1942). 

1217 la. (7 Clarke) 262 (1858). 
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exception. The Iowa Constitution had vested primary power over educa

tion in the local board of education but further stipulated that the 

legislature could assume control of the schools after I863. In 1858 

the legislature passed an act providing for a system of public educa

tion for the state. This act was declared unconstitutional as an en

croachment by the legislature on the powers of the board of education. 

In a more modem era of public education, the North Carolina 

Legislature passed an act which abolished all school districts in the 

state. In the litigation which followed, the statute was charged to be 

an encroachment by the legislature on the powers of the governing boards 

of the existing districts (members of the executive department). The 

supreme court repudiated this charge in Moore v. Board of Mucation 

(1937) as follows: "The decisions of this court through the years have 

been uniform in holding that the mandate of . , . the Constitution of 

North Carolina for the establishment and maintenance of a general and 

uniform system of public schools is . . . exclusively within the pro

vince of the General Assembly." The statute was upheld on this ground. 

Although Moore v. Board of Mucation was decided some seventy-

five years after the Dubuque case and with an opposite position being 

taken by the court, another common element is present in addition to 

the alleged charge of legislative encroachment in each case. In each 

instance the legislature proposed a radical departure from the current 

mode of school organization, and in each case the court relied on a 

strict construction of the constitutional provision. 

199 
212 N.C. 499; 193 S.E. 732 (1937). 
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Another example involving legislative encroachment on the powers 

of the executive department was a California case, State Board of Educa-

123 tion v. Levitt, decided in 1959. A constitutional provision author

ized the state board of education to compile and adopt a list of text

books for use in the public schools and caused these textbooks to be 

printed and published. The legislature inserted a provision in the bud

get act forbidding the use of any of the appropriation for printing two 

designated primary science books. Levitt, Director of Finance, in com

pliance with this provision, refused to approve the board of education's 

order that these particular textbooks be printed. The California Su

preme Court declared the provision of the budget act to be void as a 

violation of the constitutional separation of powers. A writ of manda

mus was issued by the court ordering that the books be printed. 

Executive Encroachment on the Legislative Department, Attempts 

to obstruct school district reorganization have taken various forms. 

Charges of interdepartmental encroachment in this area are usually re

jected (see Moore v. Board of Education, supra.) In Common School Dis-

12L , 
trict v. Stuttgart Special School District (1933), the aggrieved dis

trict charged that the changing of its boundaries by the county board of 

education encroached upon the power of the legislature to establish, al

ter, and abolish school districts. The Arkansas Supreme Court held that 

the county board of education had exercised no authority which had not 

been legally vested in it by the legislature. 

1233k3 P.2d 8 (Cal. 1959). 

12U187 Ark. 119; 58 S.W.2d 680 (1933). 
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In a more recent case, Monaghan v. School District Wo. 1 of 

125 Clackmus County, the Oregon Supreme Court decided that for a teacher 

to serve in the state legislature while holding a teaching position vio

lated the doctrine of separation of powers. In reaching its decision 

the court relied extensively on Madison's interpretation of the separa

tion doctrine found in No. LI of The Federalist and Justice Sutherland's 

126 opinion in O'Donoghue v. United States. The "evils" of executive en

croachment on the legislature are explained in Judge Holman's argumentum 

ad horrendum: 

. . . Conceivably the school board could say to its employee 
who is serving in the legislature, "You must vote in favor 
of certain bills that are advantageous to us and which in
crease our authority. If you do we will increase your sal
ary and if you do not, you will be penalized in your position 
in certain respects." Would this relationship not tend to 
concentrate power in the branch of the government by which 
the member of the legislature was employed and to the detri
ment of the legislative branch. 

Thus, in the state of Oregon the doctrine of separation of powers 

prohibits the teacher as a member of the executive department from parti

cipating directly in the legislative process. 

Federal Interdepartmental Relations and Education 

Due to the nature and extent of national participation in the 

area of education, controversies of a justiciable nature involving rela

tionships between the coordinate departments of the national government 

1252U Ore. 360; 315 P.2d 797 (1957). 

126239 U.S. 516; 53 S.Ct. 7U0; 77 L.EL. 1356 (1933). 
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have been few. With the passage of the P.L. 815, commonly known as the 

Johnson-O'Malley Act, the federal government was placed in a somewhat 

novel position with respect to school districts which were termed "fed

erally impacted" areas. The controversies which arose in regard to the 

acquisition and use of federal funds, while having no direct judicial 

precedent, were resolved by employing the principles discussed—judicial 

self-re3traint in relation to "legislative intent" and "administrative 

discretion." 

One of the first cases to develop as a result of the enforcement 

of the act was Daniels v. School Board of Princess Anne County^''' (1956). 

This particular county came under the provisions of the statute defining 

a federally impacted area and was therefore eligible to receive federal 

funds. Application was made for monies for the purpose of constructing 

two buildings in the congested area. After the request had been granted 

the board changed the school sites and suit was brought by the parents 

of the district against the board and the United States Commissioner of 

Education. 

The Circuit Court held that the intent of Congress was clear, 

vesting sole authority in the Commissioner of Education to take action 

against local agencies which failed to comply with the policies and pur

poses of th«3 law. The parents had no standing to bring this action. 

Since the Commissioner, in his discretion, chose not to enforce the power 

that he had been granted, the Court refused to interfere. 

F.Supp. 261 (1956). 
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Chapter Summary and Conclusions 

American government on both the national and state level is 

structured horizontally according to the doctrine of separation of powers 

into the legislative, executive and judicial branches or departments. 

The separation principle precludes the encroachment of one of these de

partments on the powers of another. The responsibility for enforcing 

this separation of functions has devolved on the judicial department, 

which has developed various rules of procedure in order to remain in its 

proper sphere. The relationships controlling governmental operation gen

erally, which have developed under the separation of powers, are appli

cable to the exercise of the governmental function of education. 

The legislative department is primarily responsible for overall 

educational policy-determination. The courts have respected this legis

lative prerogative: (1) by refusing to construe (analyze grammatically) 

a statute the language of which is clear and not ambiguous, (2) by refus

ing to supply deficiencies in the statute or change its meaning, (3) by 

refusing to question the wisdom or motive of the legislature, ana (4) by 

refusing to place a construction on a statute which will render the sta

tute unconstitutional if another construction is possible. 

While on rare occasions acts of the legislature in the performance 

of its educational function have been declared to encroach on the judicial 

department, the more common practice of the courts is to ignore the legis

lative directive or construe it in such a way that judicial powers are 

not encroached upon. This has bsen the course of action taken by the 

court in respect to legislation providing for administrative appeal of 
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educational controversies. 

Because of apparent limitations, the legislature must leave a 

great deal of discretion to members of the executive department in the 

implementation of educational policy. Judicial self-restraint is also 

employed in considering the validity of administrative acts which involve 

discretion. However, the courts look not only to the constitution but 

also to the statutory provision from which the authority was derived for 

consistency with the letter and purpose of the law. The courts will also 

intervene if the action of the education agency has been arbitrary or ca

pricious. The courts are more likely to interfere with quasi judicial 

acts than with quasi legislative acts. Examples of acts which have been 

classified as quasi judicial are: the holding and the determining of 

proceedings for the removal of a teacher and the deciding of educational 

controversies on administrative appeal; classified as quasi legislative 

are: the promulgation of rules of school operation and the certification 

of teachers. 

The tripartite classification of governmental power has addition

al implications for educational agencies in the exercise of their quasi 

judicial functions. In certain states the applicability of certain for

mal rules of judicial procedure and judicial remedies in the form of 

common-law writs depend on such a classification. While the courts of 

most states have held that quasi judicial acts of educational agencies 

are not res judicata (ineligible for re-examination after the decision 

has been made), others have implied that they are. In some states the 

writ of certiorari (the calling up of the record of a lower tribunal) 

will lie to review the records of the quasi judicial acts of school boards 
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but will not lie in case the acts are quasi legislative or administrative. 

The relationship between the executive and the legislative de

partment in the administration of educational responsibility is less con

troversial. If a particular function of a school administrative agency-

is expressed in the constitution of the state, the legislature may in no 

way interfere with that function. The executive department has no inher

ent powers over education. Finally, in a recent decision the doctrine of 

separation of powers has been held to prevent a teacher as a member of 

the executive department from serving in the legislature. 

In general, the interdepartmental relationships noted in connec

tion with state government are applicable also to the national government 

in the exercise of its educational function. 



CHAPTER V 

DELEGATION OF AUTHORITY 

Since the establishment and maintenance of a system of public 

education in each of the several states is primarily a legislative func

tion, an understanding of the organizational structure of education ne

cessitates a thorough examination of additional factors which may limit 

the exercise of the legislative power. One such limitation is the mile 

which forbids delegation of legislative powers by the legislative de

partment and the delegation of discretionary authority by public officers, 

boards, and commissions. 

In the preceding chapter, cognizance was taken of the restric

tions imposed by the doctrine of separation of powers and the mode of 

governmental procedure evolving therefrom. Some authorities hold that 

"delegation of authority" should be treated -under this same classifica

tion. Other equally recognized scholars contend that the principle 

which prohibits the re-delegation of authority has a different deriva

tion. The purpose here is not to weigh the relative merits of these 

points of view, but merely to cite the possible sources of the rule. 

Attention is given first, in the present chapter to the origin 

and historical development of the non-delegation principle. To provide 

further background, examination is made of the application of this prin

ciple to state and national governmental operation, generally. The main 

body of the chapter is devoted to a detailed consideration of the effects 
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of the non-delegation principle on the determination of educational policy. 

If the principle restricting the delegation of authority had its 

derivation in the governmental procedures of some old world nation, its 

exact origin has been lost in antiquity. It is possible to narrow the 

possible sources slightly, however, by the process of elimination. 

The Code of Hammurabi. The portion of the code here quoted re

veals no disdain for the reassignment of a personal contract under Baby

lonian law. 

If the tenant give the cultivation of the field into the 
charge of another—because in a former year he has not 
gained maintenance—the owner shall not interfere. He 
would cultivate it, and his field has been cultivated and 
at the time of the harvest he shall take grain according 
to his contract.! 

The fact that this statute is one of private law does not eliminate it 

from consideration as a private law basis has been suggested as a pos

sible source of the non-delegation principle in American constitutional 

law. 

Delegata Potestas Non Potest Delegare. This Latin phrase which 

means in effect that delegated power cannot be redelegated, can be traced 

back, at least, to the sixteenth century. The historical data on the 

subject are not great, but an extensive treatise on the subject was done 

Origin and Historical Development 

of Chica 
^Robert F. Harper, The Code of Hammurabi (Chicago: Universi ty 
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2 
by Patrick W. Duff and Horace E. Whiteside." 

Duff and 'Whiteside traced the history of the legal maxim, dele

gata potestas non potest delegari, back to Henry de Bracton1s coinmentar-

3 ies on the Digests and the Decretals. Coke is thought to have noted 

the phrase, jurisdictio delegata non delegari, in an early edition of 

Bracton1s worksj this he interpreted to be equivalent to delegata potes

tas non potest delegari. As the phrase appeared in tnis edition of 

Bracton, Duff and V.'hiteside pointed out, it was without meaning. How

ever, in later printings the phrase read, delegata, nec delagari poterit. 

When this phrase is placed in context it conveys the meaning that author

ity cannot be "so delegated that the primary or regulating power does 

not remain with the king himself."^ 

But the die had been cast, Branche1s Maxims quoted Coke's inter

pretation of the maxim. Delegata potestas non potest delegari began to 

be invoked occasionally in judicial opinions in the last half of the 

eighteenth century. In 1808 Sudgen referred to the principle in connec

tion with the power of appointment. Later in the nineteenth century, 

Kent and Story each applied the principle to the lav/ of agency.*' 

Duff and Whiteside end Part I of their essay with the following 

ratrick W. Duff and Horace E. Whiteside, "Delegata Potestas Non 
Potest Delegare: A Maxim of American Constitutional Law," 14 CORNELL 
L.Q. 163 (1929). 

3 The Digests are the Pandects of Justinian (Roman Law) and the 
Decretals are letters of the Pope issued at various times on points cf 
ecclesiastical law. 

k 
Duff and Whiteside, 0£. cit., p. 173. 

5Ibid., pp. 168-169. 
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statement: 

. . . we thus learn that the "maxim" which served the turn 
of Coke, to command the respect of Kent and Story, and to 
leave its mark on the constitutional history of the United 
States owes its origin to the medieval commentators on the 
Digest and Decretals. and its vogue in common law to the 
carelessness of a sixteenth century printer.6 

Thus, in one sentence the history of the maxim, delegata potestas non 

potest delegare is concisely summarized,, 

The Contribution of John Locke. Few will deny the tremendous im

portance of John Locke's writings in the derivation of American political 

theory. An examination of these works reveals elements of the principle 

that legislative powers cannot be re-delegated. This fact is evidenced 

by the following quotations from The Second Treatise of Government: 

This legislative is not only the supreme power of the Common
wealth, but sacred and unalterable in the hands where the 
community have once placed it; nor can any edict of anybody 
else, in what form soever conceived, or by what power soever 
backed, have the force and obligation of a law, which has 
its sanction from that legislative which the public has chosen 
and appointed. For without this the law could not have that, 
which is absolutely necessary to its being a law, the consent 
of society. . . .7 

The rule is expressed even more explicitly at another point. 

. . . The legislative cannot transfer the power of making laws 
to any other handsj for it being but a delegated power from 
the people, they who have it cannot pass it over to others. 
The people alone can appoint the form of the commonwealth, 

6Ibid., p. 173. 

7 
'John Locke, The Second Treatise of Government, J. Vi. Gough, edi

tor, (New York: The MacMillan Company, 1956) p. 67. 
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which is by constituting the legislative, and appointing in 
whose hands that shall be. And when the people have said, 
We will submit to rules, and be governed by laws made by 
such men, and in such forms, nobody else can say other men 
shall make laws for them; nor can the people be bound by 
any laws but such as are enacted by those whom they have 
chosen and authorized to make laws for them.® 

Corollary to the Doctrine of Separation of Powers? As implied 

in the introductory paragraph of this chapter, the belief that delegation 

of powers is merely an adjunct to separation of powers is not uncommon. 

Hamilton and Mort make no distinction between the principles in his writ-

ings on school law.7 Likewise, J. Roland Pennock contends that "Essenti

ally this principle derives from the doctrine of separation of powers.""^ 

There is another school of thought on the subject represented by 

the opinions of Francis M. Burdick and James Hart. Burdick remarks that 

it is a fundamental principle of American constitutional law that the 

legislature cannot delegate "its essential legislative function to any 

other agency." This rule is derived from "the clear declaration in our 

constitutions both federal and state that legislative power shall vest in 

the law-making bodies which are thereby created."'1'"'" Hart arrived at the 

same conclusion only after a thorough examination of the other possible 

sources. In his words: "Certainly it cannot be denied that this 

& 
Ibid., p. 69. 

9 'Robert R. Hamilton and Paul R. Mort, The Law and Public Educa
tion, (Brooklyn: The Foundation Press, Inc., 1959) pp. 88-91. 

"^J. Roland Pennock, Administration and the Rule of Law, (New York: 
Farrar and Rinehart, Inc., 1941) p. 119* 

"^"Francis M. Burdick, The Law of the American Constitution. (New 
York: The Knickerbocker Press, 1929) p. 149. 
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principle is necessarily implicit in the constitutional allotment. To 

12 
deny this would make that allotment meaningless." 

Finally, a more modern derivation is attributed by Kenneth Culp 

Davis in his Administrative Law Treatise. 

Delegation is only a means to an end. The non-delegation 
doctrine has been to a considerable extent a judge-made 
corollary of laissez-faire, inconsistent with positive 
government. If comprehensive regulation can succeed only 
through broad delegation, the handiest judicial weapon to 
kill such regulation is often the non-delegation doctrine. 
The ultimate determination of desirable boundaries for 
delegation must therefore depend in part upon conceptions 
about the proper role of government in society.^3 

Related to the premise expressed by Davis is a statement from the Harvard 

Law Review regarding delegations to private groups to the effect that 

"the rule against delegation may be regarded primarily as an extension 

14 
of the constitutional principle of due process." While the writer does 

not elaborate on this point, it may have evolved from an analogy similar 

to the following: if legislative power is delegated to private groups, 

the governed will then be subject to those other than in whom legal sov

ereignty is vested. The non-delegation principle by preventing this ex-

terxis and supports due process of the law. 

The fallacy of assigning an exclusive derivation to the non-

12 
James Hart, "Limits of Legislative Delegation," Administrative 

Regulation of Private Enterprise, (Volume 221 of The Annals of the Ameri
can Academy of Political and Social Science; Philadelphia: American 
Academy of Political and Social Science, 1942) p. 87. 

13 
Kenneth Culp Davis, Administrative Law Treatise. Vol. 1, (St. 

Paul: West Publishing Co., 1958) p. 157. 

•^"The State Courts and Delegation of Public Authority to Private 
Groups," 67 HARV. L. REV. 1408 (1954). 



148 

delegation principle is evident in the survey of cases which follows. 

The multiple-source of the principle is especially evident in the earlier 

decisions where the courts sought to answer the constitutional question 

in regard to delegation of the legislative power. 

Judicial Interpretation and Enforcement 
of the Non-Delegation Principle 

State and federal court decisions, such as the Brig Aurora Cases, 

15 
Wayman v. Southard, and Locke's Appeal, have determined the metes and 

bounds of legislative delegation. In some instances a portion of the 

opinion (often dictum) became an established judicial rule, quoted time-

after-time in subsequent decisions. 

Early Delegation Decisions on the National Level. One of the 

first recorded American cases dealing with delegated legislation was the 

Brig Aurora Case"*"^ (1813). The question of legality of the seizure of 

the cargo of a ship under the provisions of the Hon-Intercourse Act was 

considered. The claimant in this case charged that because the revival 

of the act had been dependent on a proclamation by the President the Act 

was therefore void as an unconstitutional delegation of the legislative 

power to the President. In repudiating this contention, Justice Johnson 

said: 'We can see no sufficient reason why the legislature should not 

exercise its discretion . . • either expressly or conditionally, as 

17 
their judgment should direct." ' 

1511 U.S. (7 Cranch.) 378 (1813); 23 U.S. (10 Wheat.) 253 (1825)j 
76 Pa. 491 (1873). 

l6ll U.S. (7 Cranch.) 373 (1813). 

17, 
'Ibid. 
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The Congressional practice of delegating to the courts the authority 

1 ft 
to promulgate rules of procedure was challenged in Waytnan v. Southard 

(1825). At this time an attempt of the Kentucky Legislature to regulate 

the operation of the federal District Courts was thwarted, and the dele

gation of this authority by Congress was upheld. The following portion 

of this opinion as delivered by John Marshall, has been cited in subse

quent decisions: "It will not be contended that Congress can delegate 

to the courts, or to any other tribunal, powers which are strictly and 

exclusively legislative. But Congress may certainly delegate to others, 

19 
powers which the legislature may rightfully exercise itself." 

20 
The case of Field v. Clark decided in 1892 has elements in com

mon with the Aurora Case» Here, too, the ascertainment of certain facts 

by the President was to be the basis of a prescribed action. The stipu

lation of the statute called for the suspension by the President of pro

visions of an act allowing free importation of stated commodities under 

certain conditions. When tariff was ordered collected on certain items, 

the action of the President was challenged as being an exercise of legis

lative power unconstitutionally delegated to him. As in the earlier case, 

the validity of the act was sustained. According to Duff and Whiteside, 

the opinion in this case inferred a multiple basis for the non-delegation 

principle—constitutional structure, separation of powers, and delegata 

1823 U.S. (10 Wheat.) 253 (1825). 

19Ibid. 

20143 U.S. 649; 12 S.Ct. 495; 36 L.Ed. 294 (1892). 
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21 
potestas non potest delegare.. 

Later National Decisions. The Supreme Court of the first one-

third of the twentieth century began to define the limits of Congres

sional delegation. The non-delegation principle was used as a tool to 

strike down "radical" legislation which ran counter to the political and 

economic beliefs of the Justices. For example, in Knickerbocker Ice Co. 

22 
v. Stewart (1920), a workman's compensation case, the court held in

valid the federal statute granting the authority to the states to pass 

compensation laws for maritime workers. The power to legislate with re

spect to maritime matters was granted exclusively to Congress and could 

not be delegated to others, the Court ruled. 

On the other hand, the Supreme Court continued to uphold the 

power of Congress to delegate authority to the President to exercise 

discretion in the implementation of a statute which first required the 

ascertaining of certain facts. The validity of the so-called flexible 

tariff provision was sustained by the Court in J. W. Hampton v. United 

States2^ (1928). A similar position was taken by the Court eight years 

later in United States v. Curtiss-Wright Export Corporation,2^ when the 

delegation of power to the President to impose an arms embargo—if in 

his discretion such action was warranted by conditions of hostility be

tween importing nations—was upheld. 

21Duff and Whiteside, oj). cit., p. 

22253 U.S. 149; 40 S.ct. 438; 64 L.Bd. 834 (1920). 

23276 U.S. 394; 48 S.Ct. 348; 72 L.Ed. 624 (1928). 

^299 U.S. 304; 57 S.ct. 216; 81 L.Ed. 255 (1936). 
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This period in judicial history saw the introduction of the "ade

quate standards" test, which says in effect that for legislative delega

tion to be valid, the legislature must provide adequate standards to 

guide the discretion of the delegate. Davis remarked in reference to 

this point: "One cannot read many Supreme Court opinions revolving 

around standards without realizing the emptiness of the insistence upon 

pc 
s t a n d a r d s T h e  f a c t  t h a t  s u c h  v a g u e  p h r a s e s  a s  " p u b l i c  i n t e r e s t "  a n d  

"just and equitable" have been termed adequated standards by the courts 

seems to support this contention. 

The era of strict application of the rule against legislative 

delegation was short-lived. The much-publicized N.I.R.A. cases decided 

26 
in 1935 (Panama Refining Co. v. i^yan and Schechter Poultry Corp. v. 

United States2''') probably marked the high water mark in the application 

of the non-delegation principle. In this and other New Deal cases, sec

tions of the Code were ruled invalid delegations of legislative power on 

the ground that adequate standards were not provided. In 1936 the Bitu

minous Coal Code was held void as being "legislative delegation in its 

most obnoxious form," that is—to private persons (Carter v. Carter Coal 

PS 
Co.)" . Although congressional delegation continues to be challenged in 

more recent cases, time after time the f?deral courts have upheld its 

validity. 

25 
David, ojd. ext., p. 87. 

" 293 U.S. 388; 55 s.ct. 241; 79 L. £8. 446 (1935). 

27295 U.S. 495; 55 S.Ct. 837; 79 L. Ed. 1570 (1935). 

28298 U.S. 238; 56 S.Ct. 855; 80 L. Ed. 1160 (1936). 
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Delegation Decisions on the State Level. While the courts of 

some states followed the precedents established by the Supreme Court in 

defining the limits of legislative delegation, many others were inclined 

to be much more restrictive. In this section, those nineteenth century 

state decisions which were instrumental in determining the course of ju

dicial interpretation of the non-delegation principle in the separate 

states will be considered. 

One of the first cases to be decided in a state court on the ba

sis of the non-delegation principle was Shaw v. Kennedy,*^ (1817). An 

ordinance passed by the town of Fayetteville, N. C., directed the con

stable "to take up and sell hogs found running at large in the streets." 

He was authorised to keep one-half of the money and turn one-half over 

to the tovm. The court held this ordinance to be invalid. Lacy H. 

Thornburg commenting on this case in the North Carolina Law Review notes: 

"The court did not mention directly the fact that it (the town) granted 

legislative authority to an individual, but this may be taken to be the 

30 true meaning of the phrase 'laws of the land,"1 

The Tennessee Supreme Court ruled that a statute delegating the 

taxing power to the county courts was void as an unconstitutional abro

gation of the legislative power (fcarr v. Enlow,^ 1&30). The litigation 

arose over the seizure of a sack of coffee for an alleged balance due on 

the county levy. Thus, follows the rhetoric of Judge Catron in 

29k N.C. 591 (1817). 

30 
^ Lacy H. Thornburg, "Constitutional Law—Delegation of Authority 

to Individuals," 31 N.C.L. REV. 303 (1953). 

311 Yerg. 452 (Term. 1830). 
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denouncing the statute: 

The constitution declares "the legislative authority of this 
state shall be vested in the General Assembly .... Is tax
ing the people an act of legislature? That the taxing power 
belongs to the legislature ... is a truism never doubted 
or denied in Tennessee. Can this constitutional right by an 
act of Assembly be vested in a few individuals in each county 
who are not dependent on the people, (emphasis original) to 
tax without limit and even spend at pleasure, without respon
sibility and without control? Such are unfortunately the 
powers attempted to be conferred by the act of 1827. The 
right to tax themselves through Representatives in General 
Assembly is a constitutional right in the people. Represen
tation and taxation are of necessity in our Government inse
parable, as they must be in every free country. Whenever the 
people are oppressed and bowed down with ruinous taxes, im
posed without their consent, their fancied freedom is an idle 
delusion and poverty and misery will certainly overtake them 
in Tennessee, as under the sway of an Asiatic Prince, or 
Spanish King, whose will is law, and whose exertions are 
limited alone by his desires. Our Fathers fought, conquered, 
and separated from Great Britain to poor purpose, to preserve 
the principle, "that taxation without representation was ty
ranny, " if we are at this short day compelled to submit to 
its exercise and practice, by a few individuals .... They 
may tax every acre of land in their respective counties to 
its full value, and if the tax is not paid, cause the land 
to be sold and bought in by the sheriff for the use of 
schools, if there are no other bidders.32 

The ruling in this case established the pattern in regard to the delega

tion of taxing power in Tennessee; the courts thereafter firmly invoked 

the non-delegation principle in this respect. 

During the two decades Immediately preceding the Civil War, lo

cal option laws were enacted by a number of states. Liquor licensing 

was a common subject of such legislation. In 1347, the Delaware Supreme 

Court ruled on the validity of a law which authorized the voters of each 

county to decide whether license to retail intoxicating liquors should 

32 
Ibid. 
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be granted therein (Rice v. Foster).33 The constitutionality of the 

statute was challenged on the ground that the legislative power had been 

delegated by the legislature to a majority of voters in each county. The 

court declared the statute void, rejecting the argument by the defense 

that the legislative power is the power to make law and in this situation 

the people were approving a law "made" by the legislature. 

The same year the Pennsylvania Supreme Court reached the same 

conclusion in Parker v. Commonwealth3^ declaring an act invalid, the pro

visions of which were quite similar to the Delaware statute. In refut

ing the state's reliance on the Aurora Case the court distinguished be

tween the reversed local option statute and "conditional legislation" 

thus: "The one leaves nothing to be done to perfect the rule of action; 

the other but moulds the clay into shape, leaving to third persons the 

35 
task of breathing into its mimic frame the energy of life."-^ This dis

tinction was also made between the local option liquor licensing statute 

and the Act of 1836 establishing schools by local option. 

The pattern of invalidating this type of legislation was con-

tinued by the Indiana Supreme Court in Maize v. State, (1853) as it 

struck down that state's local option liquor licensing law. It was the 

reasoning of the court that either the law was complete when it left the 

General Assembly or it was not. If it was not—by delegating this power 

334 Harr. 479 (Del. 1847). 

3/f6 Barr. 507 (Pa. 1848). 

35Ibid. 

364 Ind. 342 (1853). 
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to the people the legislature had perverted the government into a "pure 

democracy." If on the other hand the law was complete, a negative vote 

by a township in effect suspends the law. To do so would be in direct 

violation to Section 26 of Article I of the Indiana Constitution which 

reads: "The operation of the laws shall never be suspended except by 

37 
authority of the general assembly."^' The court accepted the latter hy

pothesis, holding the law to be an unconstitutional delegation of legis

lative power to the people. 

It is necessary at this point to digress somewhat in order to 

note an excerpt from an opinion which is germane to the final section of 

this chapter. In Perry v. Tynen,3® (1856) Justice Paige of New York out

lined the accepted procedure for the exercise of delegated authority. In 

cases of delegation of public authority to three or more persons, the 

authority conferred may be exercised and performed by a majority of the 

whole. If the act to be done by virtue of such public authority requires 

the exercise of discretion and judgment (in other words, if it is a ju

dicial act) the persons to whom zhe authority is delegated must meet and 

confer together, and be present when the act is performed} or, at least, 

a majority must meet, confer, ana be present after all have been notified 

to attend. wnnere the act to be done is merely ministerial, a majority 

must concur and unite in the performance of the act, or they may act se

parately. 

The judicial attitude with respect to the application of the 

37Ibid. 

3822 Barb. 137 (N.Y. 1856). 
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non-delegation principle was soon to undergo a transition. As early as 

1848, the Illinois Supreme Court had criticized Rice v. Foster and Parker 

v. Commonwealth, supra.39 Likewise, the delegation of the licensing 

function to the town meeting was upheld in Vermont.^ The reversal of 

Parker v. Commonwealth in Pennsylvania came in the oft-quoted Locke's 

Appeal (1873).41 

Locke's Appeal is best known for that portion of Judge Agnew's 

opinion which came to be known as the "true distinction rule." In his 

words: "Then, the true distinction I conceive, is this: The legisla

ture cannot delegate its power to make a law; but it can make a law to 

delegate a power to determine some fact or state of things upon which 

the law makes, or intends to make, its own action depend. To deny this 
i p 

would be to stop the wheels of government." 

Louis Jaffe contends that "whatever its status in the federal 

system, in the states the doctrine against delegation has considerable 

vitality." He speculates that this fact might be due to the greater 
J Q 

variety of state legislation. ^ A more recent observation by Davis 

notes that "too many (state) courts remain unaware of this 'modern ten

dency' of the courts . . . toward greater liberality in permitting grants 

•^People v. Reynolds, 10 111. 1 (1848). 

^Bancroft v. Dumas,-21 Vt. 456 (1849). 

4176 Pa. 491 (1873). 

^Ibid. 

^Louis L. Jaffe, Administrative Law, (Boston: Little, Brown and 
Company, 1955) p. 51. 
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of discretion to administrative officials in order to facilitate the 

administration of laws . . . . He predicts, however, that the trend 

toward liberality with respect to delegation will "gradually become the 

prevailing state law."^ 

The Delegation of Legislative Responsibility 
for Education 

Delegation to the People. The question of the constitutionality 

of legislative delegation of authority over education first arose in 

connection with local option laws. In 1836, the Pennsylvania Legislature 

enacted a law under the authority of the constitution of 1790 which pro

vided for the establishment by law of "schools throughout the state, in 

such a manner that the poor shall be taught gratis."^ School districts 

were established by the act, and provision was made for distributing 

public funds to districts establishing schools. One section of the act 

directed that em election be held at stated periods, at which time the 

question of establishing common schools in the district was to be de

cided by the voters. 

The state contended in Parker v. Commonwealth47 that this parti

cular provision of school law could not be distinguished from the local 

option liquor licensing law. The court, however, proceeded to list a 

number of distinctions: (l) the acts constituting the common-school 

^Davis, op. cit., p. 150. 

45 
Ibid., p* 151. 

^Pennsylvania Constitution (1790), Art. 1, sec. 1. 

4746 Barr. 507 (Pa. 1848). 
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system were "complete and perfect" when they left the legislature; (2) 

the vote accepting the system devised, amounts to a declaration of will

ingness to contribute by way of taxation an amount equal to the public 

donation; a negative vote represents a refusal of the public funds; and 

(3) the statute cannot be questioned as a delegation of the taxing power 

because the law designates the persons by whom the tax may be imposed, 

the mode in which it shall be collected and distributed.^ While these 

arguments must be recognized as dicta they may partially explain why the 

school law was not challenged directly in the courts and why the major 

portions of the law remained in force until repealed by the legislature 

in 1911.49 

The Indiana Supreme Court referred to the state's school law of 

50 
1849 in Maize v. State. However, in this instance it was noted that 

the school law could "scarcely be distinguished" from the liquor licens

ing law. Had the school law been challenged at this time, it would likely 

have met the same fate as the liquor licensing law. 

The New York Legislature enacted a school law in 1849 with a lo

cal option provision to determine whether or not the law was to take ef

fect. As was frequently the situation the test case arose over the con

fiscation of property to settle a tax claim under this act. The school 

51 law was at first upheld in Johnson v. Rich (1851) although the judge 

48Ibid. 

^Pennsylvania, State Law (1920) p. 2161. 

504 Ind. 349 (1853). 

519 Barb. 680 (N.Y. 1851). 
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commented unfavorably upon this type of enactment. Thereafter, in a 

series of decisions throughout the state Johnson v. Rich was overruled 

52 
and the "free school law" was declared unconstitutional. In one of 

these decisions, Thorne v. Cramer, the court relied expressly on the 

common law maxim delegata potestas non potest delegari. 

There is moreover a well established rule of law which for
bids such a transfer (of legislative authority to the people). 
A member of the legislature is the voluntary agent of his 
constituents. He is not compelled to serve them if he 
chooses to decline. If, however, he accepts the office of 
legislator, he takes with it all its duties and responsibili
ties; and, as a true and faithful agent, he cannot shirk from 
meeting and discharging them. And above all, he cannot dele
gate to others the trust which has been expressly confided to 
him, by reason of his supposed knowledge and sound judgment. 
Delegata potestas, non potest (sic) delegati, is a settled 
maxim of common law, in full force at the present day, and 
never more applicable than in the case of a legislator.53 

The strict enforcement of the non-delegation principle as applicable to 

delegation to the people continued in New York until public referendum 

provisions were enacted just before the turn of the century. 

Other states were not to follow this New York precedent in re

gard to school legislation. The Virginia Legislature, for example, in 

1853 passed a special law entitled "An act to establish the first magis

terial free school in the county of Accomack." A provision stipulated 

Holly v. Bergen, 3 Code Eep. 193 (N.Y. 1851)j Thorne v. Cramer, 
15 Barb. 112 (N.Y. 1851); Bradley v. Baxter, 8 How. Pr. 18 (N.Y. 1853); 
Barto v. Himrod, 8 N.Y. (4 Seld.) 483; 59 Am. Dec. 506 (1853). 

5315 Barb. 112 (N.Y. 1851). 



160 

that the law was not to go into operation unless adopted by a vote of 

three-fifths of the people of the district. The constitutionality of 

the statute was upheld in Bull v. Read*^* (1855). The rationale of the 

court follows: 

It will not be questioned that it is entirely competent for 
the legislature to provide for taking a vote of the people 
or of any portion of them upon a measure directly affecting 
them, and if a given number be found in favor of its adop
tion to enact a law thereupon carrying it into effect. And 
there would seem little difference in substance in a rever
sal of the process by first enacting the law in all its 
parts but providing that its operation is to be suspended 
until it be ascertained that the requisite number of the 
people to be affected by it were in favor of its adoption. 

55 
It was noted that a similar statute had been upheld in Maryland. Also, 

the adverse decisions in other states were criticized, and the opinion 

expressed that the New York Courts had erred in overruling Johnson v. 

Rich (supra). 

56 
In State ex rel Dome v. Wilcox (1870), the i-Assouri Supreme 

Court distinguished that state's statute from the invalidated local op

tion school law of New York. 

Now, the Legislature cannot propose a law, and submit it to 
the people to pass or rejeot it by a general vote. That 
would indeed, be legislation by the people. But the propo
sition cannot be successfully controverted that a law may be 
passed to take effect on the happening of a future event or 
contingency. The future event—the happening of the contin
gency, or fulfillment of a condition—affords no additional 

5413 Grat. 78 (Va. 1855). 

^Burgess v. Pue, 2 Gill. R. 11 (M. 1844). 

5645 Mo. 458 (1870). 
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efficacy to the law, but simply furnishes the occasion for 
the exercise of the power. 

Thus, the statute which prescribed a mode of organising schools and left 

to the people the decision of whether or not they would organize under 

the law was held to be contingent legislation, long recognized as a valid 

exercise of the legislative power. 

After the initial establishment of the various school systems, 

legal and constitutional questions regarding delegation to the people be

gan to arise in other areas. Litigation quite frequently resulted from 

the seizure and sale of property to settle a school tax claim. Marshall 

v. Donovan"^ (1S74) was a suit against a deputy sheriff over the confis

cation of a cow. It was charged, among other things, that the lav under 

which the action was taken was an unconstitutional delegation of the tax

ing power to the people of the district. Under the statute, an affirma

tive vote of the people of the district was required before the tax could 

be imposed. The claim was rejected by the court, noting that the final 

effect of the local statute was dependent upon the discretion of all per

sons affected by it. 

More recently, as the state legislature enacted measures to bring 

about school district reorganization, they relied in many instances on 

permissive legislation allowing the action to be initiated by the people 

so affected. The opposition sought unsuccessfully to have the nondele

gation principle invoked by the courts to block reorganization. A 'Wis

consin state, for example, authorised the detaching of territory of 

5773 Ky. (10 Bush.) 681 (1874). 
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school districts outside cities and villages on application of seventy-

five per cent of the electors, such action to be performed by joint ac

tion of the respective school boards and town boards concerned. Consis

tent with many decisions on delegation in the past, the local option 

provision was termed contingent legislation by the court and upheld in 

r & 

State ex rel Zelish v. Auer. Another example is provided by Dowell v. 

59 
Board of Education in which the Oklahoma Supreme Court maintained that 

since the formation of school districts is not a "direct" legislative 

function and since the fixing of the boundaries of school districts is 

purely a local affair, the delegation of that power to the people does 

not render such an act of delegation unconstitutional. 

faith the exception of the mid-nineteenth century New York deci

sions, the pattern has been the same in state after state. Legislation 

granting local-option in matters of school organization have been con

sistently upheld as not violating the non-delegation principle by dele

gating legislative power to the people. 

Delegation to the State Education Agency. Limitations on the 

power of the legislature to delegate authority are conditioned by the 

nature of the agency and the functions which it performs. The following 

elements have been listed as common to all school administrative agen

cies through the United States: 

1. Each is a product of state law, having been created either 
by means of constitutional mandate or by legislative enact
ment. 

58197 Wis. 284j 221 N.V. 860 (1928). 

59185 Okla. 342; 91 P.2d 771 (1939). 
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2. Each derives its powers and functions from state law. 

3. None has any inherent power to alter, abolish, or perpetu
ate its organizational identity. 

4. None has any inherent power to take over the functions as
signed to another level. 

5. Each shares in the responsibility for administering public 
education. 

6. Each owes its existence to one fundamental purpose: provi
sion for adequate education for all children in the state.60 

The effect of the inherent nature of the agency can be noted not only in 

this section but to an even greater degree in the two to follow which 

deal with delegations to county and local boards and municipal corpora

tions, respectively. 

As employed by the compilers of the 1958 yearbook of the American 

Association of School Administrators, the term "state education agency" 

encompasses the state board of education, the chief state school officer, 

and the state department of education staff.^ Vihile a few states do not 

have a state board of education which exercises administrative functions 

and in others, the duties of the state board are very limited, the opinion 

was advanced by Thurston and hoe that the movement is toward uniformity 

62 
throughout the country. This is germane to the present chapter because 

the composition and organization of the state education agency, as well 

as constitutional provisions relative to it, have been important 

^American Association of School Administrators, School District 
Organization. Yearbook. (Washington: American Association of School Ad
ministrators, 1958) p. 67. 

^Tbid., p. 66. 

M. Thurston and VJilliam H. Roe, State School Administration. 
(New York: Harper & Brothers, Publishers, 1957) p. 102. 
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considerations of the court in dealing with cases involving the non

delegation principle. 

The decisions involving alleged unconstitutional delegation of 

the legislative power to the state education agency fall largely into 

three categories. These categories are: (l) the delegation of the 

authority to establish and alter school districts, (2) the delegation 

of the taxing power, and (3) the delegation of the licensing or charter

ing function. 

1. Delegation of the Authority to Establish and Alter School 

Districts. One of the few instances in which legislative delegation to 

the state education agency was challenged in the courts occurred in Texas 

during the reconstruction period. After the establishment of the state 

superintendency, a statute was enacted which formed the state board of 

education, comprised of the superintendent, the governor, and the attor

ney general. During the same session, the legislature enacted a law 

authorizing the board to establish school districts and to designate the 

manner of collection ana disbursement of a one per cent tax to be levied 

by the directors of each district. The validity of this act was argued 

in Kenny v. Zimpleman (1871). 

It was contended by the opponents of the law that the constitu

tion vested exclusive right in the legislature to divide the state into 

school districts. Since the legislature had unconstitutionally delegated 

this authority to the state board of education, the school districts 

formed were not legal entities upon which the taxing power could be vested. 

6336 Tex. 555 (1871). 
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This argument was rejected by the court with this statement: "That the 

Legislature may delegate the power, or that they may employ other agen

cies or persons, to district the State for educational purposes, we en

tertain no doubt. The maxim delegata potestas non potest delegare. does 

not apply here."^ In other words, the non-delegation rule does not pro

hibit the delegation of this power. 

A more recent case further substantiates the generalization that 

authority to establish or alter school districts may be delegated to the 

state education agency. The following portion of the opinion in Garner 

v. Ginther^ (1931) was quoted in American Law Reports to illustrate this 

point: 

There can be no doubt that the legislature itself couM have 
solved the problem which it turned over to the commissioner, 
but that would not have been feasible. From a practical 
standpoint the administrative head of the education depart
ment is in a far better position to lay out the various 
school districts of the state than is the legislature which 
is busy with thousands of other matters. The nature of the 
school to be maintained in any particular locality, as well 
as the territory which shall be included in any given dis
trict, is a matter of local interest, in which the state at 
large has no particular concern. Local needs can easily and 
satisfactorily be met by leaving the details to the adminis
trative head of the education department.®" 

In this case the validity of the delegation of authority by the legisla

ture to the commissioner of education to reorganize school districts was 

sustained by the New York Supreme Court. 

65232 App. Div. 296; 250 N.Y. Supp. 176 (1931). 

66135 A.L.R. 1100. 
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An even more liberal view was represented by the opinion of the 

67 
Wisconsin Supreme Court in School District No. 3 v. Callahan. Consis

tent with established precedents in the state, the court applied the 

"direct or exclusive legislative function test," which holds that func

tions not falling into this category may be delegated without the imposi

tion of standards by the legislature. The alteration of school districts, 

not being a "direct" legislative function, may be delegated to the super

intendent of public instruction without any guiding standards whatsoever. 

2. Delegation of the Taxing Power. The power to tax has been 

widely recognized as a legislative power. It would appear then that the 

exercise of this function by any agency other than the legislature would 

be subject to question. Furthermore, it would seem that in the absence 

of constitutional justification, the legislature would be prohibited from 

assigning this function to another agency. This is an area in which the 

non-delegation principle has been applied most rigorously. 

Willis v. Owen^® (1875) was one of the earlier cases in which an 

invalid delegation of the taxing power to the state board of education 

was charged. This case was the second litigation in which the Texas edu

cation law of 1871 was attacked. Referring to the earlier case, Kenny 

v. Zimpleman, supra, the court said that it was not bound by stare deci

sis, because the question of delegation of the taxing power had not been 

raised or ruled on in the case. 

The opinion of the court in the Willis case is an almost perfect 

67237 Wis. 560; 297 N.W. 407; 135 A.L.S. 1081 (1941). 

6843 Tex. 41 (1875). 
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example of what Dean Roscoe Pound terms "genuine interpretation.Where 

the written statute is in conflict with the written constitution the for

mer cannot stand. Both the Constitution and the provisions of the sta

tute were quoted extensively. The statute, although nominally conferring 

taxing power on the district directors, does in effect provide that this 

authority be retained and exercised by the state board of education. 

Since there is no constitutional justification for delegation of the tax

ing power for school purposes except to district officers, the legisla

tion is therefore invalid. Furthermore, the statute deprives the state 

superintendent of constitutional powers by alloting these powers to the 

State Board of Education. Finally, because the Governor is a member of 

this board, there is clearly an unconstitutional delegation of legislative 

power to the executive. This mode of interpretation reduces the applica

tion of the non-delegation principle to an almost mechanical operation. 

In other words, delegation of legislative functions is permissible only 

when so stated in the constitution. 

An Oklahoma statute authorized the state board of education to 

prescribe appropriate accounts by which the funds of school districts 

should be budgeted. In St. Louis-San Francisco By. Co. v. Mc Curt in'''® the 

railroad, in protesting a tax levy, charged that certain expenditures 

should have been treated as capital outlay instead of current expense. 

It went on to contend that the directive of the state board to the local 

^Roscoe Pound, "Courts and Legislation," 'i'he American Political 
Science Review, August 1913, p. 375. 

70352 P.2d 896 (Okla. I960). 
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district to treat expenditures from the general fund (for personal pro

perty to replace like property) as current expenses was an unconstitu

tional exercise of the legislative power. This arrangement in effect in

creased the railroadfs tax bill. In arriving at its decision, the court 

relied heavily on the "true distinction rule," holding that the power to 

make a law had not been delegated, but that a law had been enacted by the 

legislature delegating certain discretionary power to the agencies in or

der that the legislative enactment might be properly and efficiently ad

ministered. 

3. Delegation of the Licensing and Chartering Function. Since 

licensing in American governmental procedure has been held to be a legis

lative function it too has been involved in controversies in which the 

non-delegation principle was invoked. The courts, in general, tend to 

allow a broad grant of discretion as far as the initial issuance of the 

license or charter is concerned, but tend to restrict such discretion in 

relation to the revocation of a license or charter. The limited number 

of cases considered here seems to bear out this premise. 

In State v. hvans,^ decided in 1909, the Tennessee Supreme Court 

upheld a statute which provided that the State Board of Education should 

examine and grant a certificate of qualification as a condition of eligi

bility to hold the position of county superintendent. The only require

ments specified by the statute were that to be eligible the applicant 

should be a person of "literary and scientific attainments." The court 

would not accept the contention that these specifications were too 

71122 Term. 184; 122 S.W. 81 (1909). 
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general to serve as adequate standards to guide the board. A similar 

ruling in Illinois in 1932 held valid the stipulation that the state su

perintendent and the examining board determine the applicants "good moral 

character" before granting a state certificate.7^ 

An Ohio statute conferred on the state superintendent the author

ity to revoke the charter of any high school which failed to meet the 

standards prescribed by the state department, of education. He was to be 

guided by the recommendation of an advisory board appointed by him. In 

compliance with this statute, an order was issued by the Superintendent 

revoking the charter of itoundhead high School. Under the provision of 

the Ohio Administrative Procedures Act, the superintendent and the ad

visory board constituted a "licensing agency" ana the "aggrieved" party 

73 
therefore had standing to appeal to the Common Pleas Court. 

The legality of the state superintendent's oraer and the consti

tutionality of the statute were examined in i-ligh School Board in the De

partment of Education v. Board of .Education of Soundhead Local School 

District,74 (19^3)• The court said, 

If such a general rule-making power could be conferred inde-
scriminately, the Legislature could meet, create commissions, 
pass on to them the duties of legislation, and then adjourn 
sine die, v/ithout restrictions on the commissions' power, 
rules and regulations of whatever kind could be adopted by 
it without change overnight. The result would be that sta
tutory law would lose its significance and legal rights would 
be grounded in a great measure upon readily alterably rules 

72People v. Flaningam, 347 111. 328; 179 N.E. 823 (1932). 

7396 Ohio App. 429; 122 N.E.2d 192 (1953). 

74Ibid. 
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and regulations of boards and commissions. Thus the consti
tutional right of referendum would be denied, government would 
be given over to the despotic rule of administrative authority, 
and bureaucracy would run wild.75 

The Ohio court relied on Justice Cardozo's opinion in the Panama Refin-

76 , 
ing Co. Case, (supra), and used Cardozo's declaration that discretion 

conferred must not be "unconfined or vagrant." The statute was held to 

be unconstitutional and void for lack of adequate standards. 

A decision which received much comment in the literature on 

school law was rendered by the Nebraska Supreme Court in School District 

77 
No. 39 of Washington County v. Decker (1955). Action was brought by 

the school district to enjoin the enforcement of a rule promulgated by 

the state superintendent which would cause the district to be ineligible 

for free high school tuition money. The rule prescribed the criteria 

for the approval of a school for receipt of this money based among other 

things on the teacher-pupil ratio. Testimony revealed that the ratio had 

been waived for other schools in the past. 

The legal question of adequate standards was considered, and it 

was held that adequate standards had not been provided by the legisla

ture. Secondly, the statute delegating legislative power to the state 

superintendent was held to have violated directly the separation of 

powers provision, Article II, Section I. of the Nebraska Constitution 

which provides: The powers of government of this state are divided into 

76293 U.S. 388; 55 S.Ct. 241; 79 L. M. 446 (1935). 

77159 Neb. 693; 68 N.W.2d. 354 (1955). 
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three distinct departments, the legislative, executive, and judicial, 

and no person or collection of persons being one of these departments, 

shall exercise any power properly belonging to either of the others, ex

cept as hereinafter expressly directed or permitted;" and Article III, 

Section I which states that "the legislative authority of the state shall 

78 
be vested in the Legislature consisting of one chamber." 

In a state in which the doctrine of separation of power is strictly 

and literally construed, the non-delegation principle applies with parti

cular force to the state education agency which is usually considered to 

be a part of the executive department. 

If, as certain authorities hold, the state education agency is 

to exercise a greater role in policy making, increased delegation of 

79 
authority by the legislature is necessary. It has been said that in 

many matters the legislature is not in a position to determine statewide 

education policy, especially in respect to establishing minimum rules and 

regulations. The question now is whether standards shall be provided, or 

on the other hand, wide discretion will be granted with procedural safe

guards. 

Delegation to County and Local School Boards. School administra

tion agencies, including county and local boards, are instrumentalities 

of the state. The powers of the board derived wholly from the state, 

have been classified as: "(l) those powers specifically granted to it, 

(2) those powers which can be reasonably implied from these specific 

79 
American Association of School Administrators, 0£. cit., p. 67» 
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grants, and (3) those powers essential to carrying out its statutory pur-

AO 
pose." As can be noted in the specific cases to follow, such factors 

as the makeup of the board, the type of corporation it represents, and 

the nature of the power delegated have all been considered at one time 

or another by the courts in ruling on the validity of a legislative dele

gation. 

1. Delegation of the Taxing Power. The power to tax has long 

been recognized as a purely legislative function. Early in American edu

cational history, it was necessary in some states to establish the fact 

81 
that the local district did not inherently possess the power to tax. 

Thereafter, the delegation of the taxing power to local boards by the 

legislature was attacked. 

The development of public education could have been severely 

damaged had the courts denied both the power of the local district to 

tax upon its own volition and the power of the legislature to delegate 

such authority to the local district. Fortunately, in most instances 

this situation did not occur. For example, the Indiana Supreme Court 

82 
said in Rose v. Bath Township (1857) as it upheld the right of the le

gislature to delegate the taxing power, "It would be remarkable indeed, 

if a constitution which so strongly favors education should be found in 

practice, to obstruct and bar the very first step toward giving it 

80Van Miller and Willard Spalding, The Public Administration of 
American Schools. (Yonders-On-Hudson, New York: World Book Company, 
1952) p. 110. 

^Greencastle v. Black, 5 Ind. 557 (1854). 

do 
10 Ind. 18 (1857). 
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83 
effect." The following year the Pennsylvania Supreme Court upheld de

legation to the directors of all local districts although the statute 
g J 

specified school districts in a city or borough. In a fairly recent 

decision, the Supreme Court of Delaware held that the fact that school 

districts were unincorporated bodies did not prohibit delegation of the 

taxing power to them. 

An entirely different position was taken by the Tennessee Supreme 

Court. Relying on Marr v. Enlow,8^ supra, the court in I860 upheld an 

injunction preventing the collection of the school tax and held the sta

tute delegating the taxing power unconstitutional (Keesee v. Civil Dis-

87 trict Board). In the words of the court: "Taxation is a legislative 

power—in the absence of a constitutional grant of power legislative 

power cannot be delegated—the constitution allows the granting of the 

taxing power to counties and towns. The school district is not a county 

or town . . . ." This case was followed in 1876 when it was ruled that 

there was no constitutional justification for delegating the taxing power 

to a school district whose boundaries were coterminous with a town and 

89 
whose board was constituted by ex officio officers of the town. 

83Ibid. 

8^Blair v. Boggs Township, 31 Pa. 274 (1858). 

85Brennan v. Black, 34 Del.Ch. 380; 104 A.2d 777 (1954). 

86 
1 Yerg. 452 (Tenn. 1830). 

8746 Tenn. 127 (1868). 

88Ibid. 

8^Waterhouse v. Cleveland Public School Board, 68 Tenn. (9 Baxt.) 

398 (1876). 
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Attempts to circumvent this strict constitutional construction 

were doomed to failure. In 1878, the Tennessee Legislature unsuccess

fully sought to delegate the taxing power by an act designating the 

90 
school districts as "incorporated towns."7 As late as 1923, an act 

authorizing the school district to levy a tax, with a minimum rate es-

91 
tablished, was held to be unconstitutional.' However, in the case of 

the "special school district" charges of illegal delegation were not sus

tained because the rate of the tax was fixed and the levy was considered 

92 
to have been made directly by the legislature. 

A similar position was taken by the Alabama Court which ruled 

that the constitutional provision permitting a legislative grant of the 

taxing power to municipal corporations did not justify such delegation 

93 
to a school district. 

The present day courts of some states still carefully guard the 

taxing power and occasionally invoke the non-delegation principle. Le

gislative delegation of the taxing power to appointive boards was held 

to be unconstitutional by the Pennsylvania Supreme Court in Wilson v. 

94 • 
School District of Philadelphia (1937). One further limitation on the 

power of the legislature appeared in 1958 when it was ruled that the 

•^Lipscomb v. Dean, 1 Lea. 546 (Tenn. 1878). 

Williamson v. McClain, 147 Tenn. 491; 249 S.W. 811 (1923). 

^2Quinn v. Hester, 135 Tenn. 375; 168 S.YJ. 459 (1916); Kee v. 
Parks, 153 Tenn. 306; 283 S.W. 751 (1926). 

^Schultes v. Eberly, 82 Ala. 242; 2 So. 345 (1886). 

94328 Pa. 225; 195 Atl. 90; 113 A.L.R. 1401 (1937). 
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taxing power, if reserved by the constitution to the people, may not be 

delegated to the board of education. 

2. Delegating the General Powers of School Control* At various 

times, a constitutional mandate that the legislature establish a uniform 

system of schools has been cited in attempts to obtain a judicial ruling 

that legislative power has been unconstitutionally delegated. For the 

most part these efforts have failed. The court in many instances based 

its opinion on the established precedents cited early in the present 

chapter. In Smith v. Board of Education of Oswego Community H. S. Dis

trict, the judge paraphrased the opinion in Wayman v. Southard:97 "The 

legislature may delegate to others the power to do things, which it 

might properly, but cannot understandingly or advantageously, do itself." 

The power delegated in this instance was the letting of a contract for 

the construction of a school building. This function could be legally 

delegated to the board of education and could be more advantageously 

done by it than by the legislature. 

On occasion a constitutional mandate that the legislature estab

lish a uniform system of public schools has also been used to strike dovm 

delegation of an extreme nature. A Mississippi statute of 1892 designated 

persons as trustees of the public schools of a certain district to hold 

office for twenty years and conferred on them exclusive control over the 

schools. Quo Warranto proceedings were brought to remove the office 

95State v. Brown, 143 W.Va. 617; 103 S.E.2d 892 (1958). 

96405 111. 143; 89 N.E.2d 893 (1950). 

9723 U.S. (10 Wheat.) 253 (1825). 
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holders and in Ellis v. Graves7 (1906) the special statute was declared 

unconstitutional. The following portion of the circuit judge's opinion 

was quoted by the Mississippi Supreme Court. . 

The act under consideration devolves large power upon its 
creatures, the trustees, for a long period of time, so long 
that with the average man the appointment would be for life, 
which is inhibited by the Constitutional powers which vitally 
affect the domestic affairs of the people of the town of 
Hazelhurst, powers which have hereto belonged exclusively to 
local municipal government. It gives to the trustees the ex
clusive control of the public school of the town; to farm 
them out, and rent the buildings according to their judgment, 
for a period of ten years, to appoint teachers who under the 
law, stand in loco parentis to the educable children of the 
town; to assess an annual tax upon all property of the town, 
leaving to the people no right to protest at the ballot box 
or elsewhere and only the poor privilege of footing the bills. 
With so large and important a part of local government de
stroyed, the question might V' veil asked, could not the Le
gislature aboli3h all municipal offices and administer the 
municipal government by agents of its own appointment? In 
other words, is there such a thing as local self-government 
which is inherent in the people and which exist independently 
of constitutional guarantees?99 

V.Tiile the supreme court accepted the decision of the lower court, it was 

loathe to base its opinion on the dubious "right of local self-govern

ment." Instead the delegation was held invalid as violating the consti

tutional requirement of uniformity. 

During the last half of the nineteenth century, the court in some 

instances proclaimed the so-called "incidental" or "tacit" rule. 'This 

rule may be illustrated by excerpts from two Indiana Decisions. 

98 
*82 Miss. 36; % So. 81 (1906). 

"ibid. 

-*-^5tate ex rel Andrew v. Webber, 108 Ind. 31J 8 N.E. 711 (1886); 
Fertich v. ISLchener, 111 Ind. 472; 11 N.E. 609 (1887). 
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The power to establish graded schools carries with it, of 
course, the power to establish and enforce such reasonable 
rules as may seem necessary, to the trustees, in their ̂ is-^oi 
cretion, for the government and discipline of such schools. 

When a corporation is duly erected or established, the law 
tacitly annexes to it the power of making suitable rules, 
regulations, by laws, or ordinances for its own government, 
and for the government of those over whom it may have juris
diction or control. While this power of making such rules, 
regulations, by laws, or ordinances, as the case may be, is 
usually conferred in direct terms by the act of incorpora
tion, it is nevertheless incidental to every corporation, 
whether municipal or private.102 

These two cases, State ex rel Andrew v. Webber (1886) and Fertich v. 

Michener (1887), involved the power of the board to exercise authority 

not expressly delegated. The disputed regulation in the first case re

quired that each pupil take music and purchase the required textbook. 

Even though the latter controversy, Fertich v. Michener (1887) concerned 

the equitableness of a rule promulgated by the superintendent barring 

the interruption of opening exercises by tardy pupils, the adoption of 

the rule was considered to be a power "incidental" to the corporate 

powers of the district. 

Finally, of more recent origin are decisions relative to the so-

called "pupil enrollment" acts. Even though it seems apparent that the 

underlying purpose of these acts is the preservation of a segregated 

school system, they have been upheld. It is pertinent to the present 

study to note that the non-delegation principle has proved an ineffective 

1C%08 Ind. 31; 8 N.E. 711 (1886). 

102111 Ind. 472; 11 N.E. 609 (1887). 
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103 
weapon to attack these laws. In Carson v. Warlick (1956), it was 

charged that the North Carolina Pupil iinrollment Act was an invalid de

legation of discretionary authority to an administrative body, because 

of insufficient standards. The Federal District Court, quoting a por

tion of the statute, which said the enrollment was to be made "so as to 

provide for orderly and efficient administration of such public schools, 

the effective instruction of the pupils therein enrolled, and the health, 

safety and general welfare of such pupils," ruled that adequate standards 

had been provided. The statute was therefore valid on its face. A writ 

of certiorari was denied in this case by the United States Supreme Court. 

Delegation to County and Local Superintendents of Schools. Dir

ect delegation of authority from the legislature to a local or county 

superintendent is most frequently challenged when that authority is to 

be used to bring about some sort of transition. Two common examples are 

(l) powers granted in connection with the reorganization of school dis

tricts, and (2) powers to provide for the transfer of pupils from one 

school or school district to another. At the risk of over-simplification 

—in general the court asks: Is the power granted ministerial or dis

cretionary? If it is discretionary, have adequate standards been pro

vided? There can be no constitutional objection to the delegation of 

ministerial powers or legal objection to the grant of discretionary powers 

when standards are provided. 

1, Powers Related to District Reorganization. One of the first 

103238 F.2d 724 (1956). 
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cases in which a charge was made that the legislature had conferx^ed le

gislative powers on the county superintendent was decided by the Missis

sippi Courts. The Mississippi Constitution of 1890 provides for a 

county superintendent of education with duties to be prescribed by law. 

In compliance with that provision, the legislature vested in the super

intendent certain powers to implement a statute which, among other things, 

provided that transportation be furnished to pupils attending a newly 

consolidated high school. The controversy reached the courts when the 

clerk of the county board of supervisors refused to honor a warrant for 

the payment of transportation contracts in one county. A writ of manda

mus was issued by the lower court. In considering an appeal, the Supreme 

Court said: "We can see no force in the argument that too much power and 

discretion is committed to the county superintendent. ..." (Bufkin v. 

Mitchell"*"^ 1913). An unconstitutional delegation of legislative power 

was, therefore, not present in this case. 

Not all delegations to the county superintendent were successful. 

The Illinois Supreme Court in Kenyon v. Moore"*"^ (1919) heard arguments 

regarding a statute granting powers to the superintendent in connection 

with the formation of "community high school districts." While no power 

was given to him to initiate such an action, the superintendent was em

powered to consider such petitions submitted to him on the basis of form, 

size, and assessed valuation of the proposed district. The petition 

might be rejected or referred back to the petitioners. After the county 

104106 Miss. 253} 63 So. 458; 50 L.R.A. 428 (1913). 

105287 m. 233; 122 N.E. 548 (1919). 
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superintendent, Moore, had approved the formation of a new high school 

district under provisions of the statute, a petition for a writ of cer

tiorari was submitted by discordant residents attacking the record of 

the reorganization. The circuit court quashed the record thereby nulli

fying the action of the superintendent. In considering this case on ap

peal, the supreme court made the following observations concerning the 

statute: "The law as to what will constitute a satisfactory and effi

cient high school district is not found in the statute itself. This sta

tute was not complete when it left the legislature. It attempts to con

fer on the county superintendent discretion as to what the law should 

be."^^ Because adequate standards had not been provided to guide the 

superintendent, the supreme court declared the statute unconstitutional 

and affirmed the action of the lower court. 

By 1944 the Illinois Supreme Court was willing to uphold a simi

lar statute which had some of the more objectionable features removed. 

The act in question empowered the county superintendent to determine to 

which school district, territory should be annexed on the basis of "the 

comfort and convenience" of the children residing therein. Since the 

superintendent had no authority to reject a proposed annexation, he per-

107 
formed, said the court, only a fact-finding function. 

2. Powers Related to Pupil Transfer and Assignment. In almost 

106 
Ibid. 

107Husser v. Fouth, 386 111. 188; 53 N.E.2d 949 (1944). 
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every instance, the delegation of authority to the superintendent to 

assign or transfer pupils has been sustained. This generalization is 

true even where the pupil may be transferred from his resident district 

108 
to another more "convenient." Somewhat related to this was a Califor

nia situation in which the superintendent was authorized to prescribe the 

conditions under which such a transfer could be granted and to apportion 

the amounts agreed upon or prescribed in the matter of tuition payments. 

The statute was held to be a valid exercise of the legislative power in 

Filmore Union High School District v. Cobb^^ (1935). While the idea of 

tne need for administrative discretion is not new, dating back at least 

as far as John Locke, it is often reiterated by the courts in upholding 

statutes against charges of unauthorized delegation. In this case the 

court pointed out that in our complex society the legislature by neces

sity must resort to delegation of administrative power to boards, commis

sions, and officers. 

Delegation to Municipalities. The practice of delegating legis

lative responsibility for education to municipalities antedates even the 

Federal Constitution. It has been recorded that in Connecticut the for

mation of school districts was delegated to towns and school societies 

without restriction as early as 1766 Although legal sovereignty now 

rests with state government, decentralization is still remarkedly 

^Proviso Township High School District v. Oak Park High School 
District, 322 111. 217; 153 N.E. 369 (1926). 

1095 Ca.2d 26; 53 P.2d 349 (1935). 

•^Regional High School District No. 3 v. Town of Newtown, Conn. 
613j 59 A.2d 527 (1948). 
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prevalent, and municipalities remain an important component of the state 

school systems. 

Governmental powers, including educational responsibility, may be 

delegated to the municipality by charter, by statute, or by constitutional 

provision. Almost complete autonomy may be granted on matters of local 

concern while varying degrees of state regulation may direct the exercise 

of its educational functions.1"^" Disputes have arisen due to failure to 

recognize the dual role of the municipality in the exercise of these de

legated governmental functions—a unit of local self-government on one 

hand and an agent of the state on the other. 

The decisions which are discussed in the remaining portion of 

this section provide examples of points alluded to in the foregoing para

graph: (1) the means of delegating educational responsibility to munici

palities, (2) the nature of the authority delegated, and (3) the disputes 

arising over lack of understanding of the nature of the power exercised 

by the municipality. 

In 1888, a statute authorizing the city of Galveston, Texas, to 

take control of its public schools was attacked on both substantive and 

112 
procedural grounds in Werner v. City of Galveston. Suit was brought 

^E. C. Yokley, Municipal Corporations. (Charlottesville, Vir
ginia: The Michie Company Law Publishers, 1957J p. 298. The.more gen
eral practice. . . with respect to municipalities, is for the municipal
ity to operate its own school system. This is accomplished by charter 
provision authorizing the creation of a board of education or a board of 
school commissioners whose responsibility is to operate the school sys
tem with funds provided annually by the municipality through municipal 
tax levies, and in most instances, with added support financially from 
the state. 

n p 
12 Tex. 159j 7 S.W. 726 (1888). 
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to restrain the collection of school taxes, charging that the statute 

under which the city assumed control delegated legislative power uncon

stitutionally by submitting its acceptance or rejection to the residents 

of the city. 

Referring to the non-delegation principle cited by the opposition 

to the statute, the court said: "It does not follow from this that the 

legislature has no authority to confer a power upon a municipal corpora

tion and to authorize its acceptance or rejection by the municipality ac

cording to the will of the voters." In support of this opinion the court 

quoted Dillon's Municipal Corporations: "It is well established that a 

provision in a municipal charter that it shall not take effect unless as

sented to or accepted by a majority of the inhabitants is in no just 

113 sense a delegation of legislative power." The procedures which were 

prescribed for the acceptance of tne city charter were consistent with 

the requirements of American municipal law. fhe court considered it ir

relevant that the charter delegated both the corporate function of local 

self-government and the state function of public education. The non

delegation principle was held by the court to be inapplicable in this 

case. 

It is difficult to divorce delegation from interdepartmental re

lationships. The first question which might possibly be asked in this 

connection is: what are the implications once a power has been delegated 

to a municipality? In other words, when authority is granted to the muni

cipality over education may it be revoked or changed by subsequent action 

113 Ibid. 
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of the legislature? The Minnesota Supreme Court answered as follows: 

Through the city charter, legislative power over education 
has been delegated by the legislature to the electorate of 
Minneapolis. Although such delegation is entirely permis
sible, the legislature's plenary power of legislating in 
this as in other fields is not thereby limited or impaired. 
However, until the legislature has acted to create a lack 
of harmony between the law and the provisions of the home 
rule charter, the legislative power exerted by the elec
torate has the same force and effect as if exercised by 
the legislature itself.1M-

Therefore, since the legislature, in granting a home rule charter to the 

city of Minneapolis, had authorized a maximum tax levy provision, that 

provision is enforceable by the city until subsequent action by the le

gislature conflicts with it. The school board in the absence of such 

legislation, has no authority to exceed the maximum levy. There is no 

question here of legality of legislative delegation, the questions are 

whether or not the delegation may be altered by the legislature and if 

it continues to be binding until that time. The courts answered both 

questions in the affirmative. 

A provision of the Illinois Constitution prohibits the imposi

tion of a tax on a municipal corporation by the state for corporate pur-

115 
poses. In People v. Jackson-Highland Building Corporation (1948), 

it was contended that the delegation of authority to municipal corpora

tions to levy a tax to provide teacher^ pensions violated that provision. 

The attitude of the court in regard to this contention is revealed in 

1 l/i 
State ex rel Board of Mucation of Minneapolis v. Erickson, 

299 Minn. 39; 295 N.W. 302 (1940). 

n5400 111. 533; 81 N.E.2d 578 (1948). 
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this statement: "In Illinois, maintenance and preservation of a thorough 

and efficient system of free schools is a public and governmental func

tion and is delegated to municipalities only that it may be more effec

tively exercised." Since education is not a corporate function, the state 

is not prohibited by the Illinois Constitution from delegating to the mu

nicipality the authority to levy the tax in question. Because of the spe

cific constitutional provision, the application of the non-delegation 

rule was made dependent on the classification of the function delegated. 

Delegation to Non-School and Special Officers, Boards, and Com

missions . The conferring of authority on a non-school or special agency 

over some aspect of the school program was not always without justifica

tion. The duties in many instances were directly related to those of 

the office or agency and assignment elsewhere might represent an even 

greater duplication. Where a highly polemical issue was involved, two 

motivational factors could have influenced the legislature: (1) the de

sire for objectivity in the resolution of the problem, and (2) the desire 

to shield school officials from unnecessary animosity. It was probably 

reasoned, too, that in the performance of certain functions greater re

sponsibility could be provided by the use of an established, elected of

ficial. Statutes delegating functions of a legislative nature to these 

agencies were sometimes declared unconstitutional delegations of power. 

Opposition to delegation of this nature commonly arose incidental 

to general antagonism toward the outcomes of the agency's actions. School 

officials sometimes charged that their legal functions were unduly ham

pered by the authority delegated to and exercised by the non-school and 

special agencies. The basGs for the attacks on the legality of these 
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delegations were identical to those already considered, namely, lack of 

constitutional justification, violation for the provision for a uniform 

system of public schools, violation of the separation of powers provi

sions, and lack of procedural standards. 

1. Delegation to County Commissioners. The expressed or im

plied constitutional requiranent of uniformity as it applies to the state's 

school system and expenditures for it have sometimes been invoked to null

ify some special act of legislative delegation. An act of the Kentucky 

Legislature passed in 1874 empowered the county commissioners of two 

named counties to draw the bonded surplus of the school fund in the state 

treasury to the credit of his county. Four years later the constitution-

> 116 
ality of the statute was examined in Auditor v. Holland and found 

lacking. The court reasoned that the state constitution in providing for 

control by the legislature of the school fund intended that the common 

school system be governed and aided in all parts of the state to the same 

extent. 

The delegation of certain functions to county commissioners in 

connection with the reorganization of school districts has been upheld. 

117 
A Montana case, State ex rel School District No. 8 v. Lensman, decided 

in 1939 exemplifies the entangling relationships which sometimes result 

from multiple or diverse delegation by the legislature. The legislature 

had provided that the county commissioners should constitute a board of 

appeals in school district reorganization disputes. In this particular 

-j "l L 
77 Ky. (14 Bush.) 147 (1878). 

n7108 Mont. 118; 88 P.2d 53 (1939) 
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situation since the proposed district included territory from two coun

ties, the commissioners of the two counties met jointly. After a tie 

vote by the commissioners, the county superintendents proceeded to effect 

the establishment of the new district. 

The controversy reached the courts after the commissioners of one 

county—acting as a board of budget supervisors—refused to consider the 

budget of the new district. The trustees of the new district asked for 

a writ of mandamus to compel the board of commissioners to act on the bud

get and to levy the tax necessary to meet its requirements. The commis

sioners were joined by the trustees of one of the districts absorbed by 

the new district in charging that the district had been illegally formed 

because, among other things, the delegation of the duties to the commis

sioners in connection with the formation of school districts was unconsti

tutional. The Montana Supreme Court rejected this and all other attacks 

on the validity of the statute and the legality of district and sustained 

the issuance of the writ. 

2. Delegation to State Boards and Commissions. Around the turn 

of the century, the country saw an increased use of the special commis

sion on both the state and national level. The legislatures in some 

states provided for such a commission to select uniform textbooks for use 

throughout the state. Disgruntled publishers sometimes instituted pro

ceedings in an effort to have such commissions declared illegal. One 

118 
such case, Leeper v. State, was decided in Tennessee in 1899. The 

court held that the statute authorizing the formation of a textbook com-

118103 Tenn. 500; 53 S.W. 963; 48 L.R.A. 167 (1899). 
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mission did not delegate legislative powers in violation of the constitu

tion. 

The Kansas Legislature as a result of the economic depression en

acted a statute designed to place all municipalities in the state includ

ing school districts on a cash basis. The state tax commission was em

powered to hold hearings and grant exemption to those unable to function 

under the statute. In State ex rel Boynton v. Board of Education of 

119 
Topeka (1933), it was charged that the legislature had wrongfully de

legated legislative authority to the commission because the law did not 

operate uniforaly throughout the state. It was further argued that the 

commission was without "guide" for its action. The court, however, ex

pressed the opinion that "the inability of the municipality to function 

under the act" represented an adequate guide. The delegation was there

fore valid. Even though this decision was rendered in abnormal times it 

is difficult to reconcile it with the Donaldson Case in which the Kansas 

Court fourteen years later reverted to a constitutional basis for decid

ing the delegation question. 

A more recent case developed as a result of economic recession 

in West Virginia (Board of Mucation of Wyoming County v. Board of Public 

120 Works, (1959). The legislature appropriated a sum of money for state 

aid to education based on an estimate of revenues made by the Board of 

Public Works. Because revenues fell below the estimate the Board of 

Public Works notified the State Board of School Finance that the 

Kan. 451; 21 P.2d 295 (1933). 

120109 S.E. 552 (W.Va. 1959). 
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appropriation had been reduced by five per cent. 

Proceedings Mere instituted by the affected school boards to 

rescind the action of the Board of Finance. The catastrophic outcomes 

of such a reduction in state support were explained. It was charged 

that the Board of Public Works had been delegated legislative authority 

to order a reduction in the budget. The court resolved the question by 

employing the well established judicial rule under which the courts con

strue a statute whenever possible in such a way as to render it consti

tutional. Authorization had been granted by the legislature to the Board 

of Public ¥orks not to direct a budget reduction, but rather to direct 

that expenditures be limited to available revenue. Since the latter ac

tion was viewed by the court as a ministerial function, it did not con

stitute illegal delegation. The action of the school board was there

fore dismissed. 

3. Delegation to Boundary Boards and Consolidation Committees. 

During the 1920's a number of state legislatures enacted school district 

reorganization statutes, some of these creating special agencies to ef

fect uate the statutory provisions. These agencies, known as "boundary 

boards" or "consolidation committees," were sometimes comprised of school 

and non-school members. As might be anticipated, when the legality of 

delegation to these agencies was judicially tested in the highest state 

courts, diversity of opinion existed among the states. 

Reacting positively, the Oregon Court found no constitutional 

objection to the legislative delegation of the power to change or abolish 
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"1 o-i 
school districts to a "boundary board" (Evans v. Hurlburt 1926). In 

a suit to enjoin the collection of a special tax by a reorganized dis

trict, it was asserted that the boundary board had acted without legal 

authority. This assertion carried no weight with the Supreme Court, 

which remarked in its opinion, "whether the legislature has vested too 

much power in the district boundary board in that it is able to defeat 

122 
the will of the people is a question for statesmen not jurists." 

Essentially the same attitude was manifested by the Wyoming Su

preme Court in Chicago B & 0 Ry. Co. v. Byron School District No. 1^3 

(1927). Fire had destroyed the high school building in the original dis

trict. Because the district did not have bonding power to replace the 

building the school trustees appealed to the state commissioner of edu

cation for advice as to the solution of the problem. A recommendation 

was made that the district apply to the boundary board, requesting that 

enough territory be annexed to the district to provide the needed asses

sed valuation. Suit was brought by the railroad which was located in 

the annexed territory to enjoin this action by the boundary board. The 

plea of the railroad was rejected by the court and the court maintained 

that legislative power had not been unconstitutionally delegated to the 

boundary board. 

The opposite point-of-view i3 represented by decisions of the 

lOJ. 
Illinois Supreme Court in People v. Rathje and Board of Education of 

121117 Ore. 274J 243 Pac. $53 (1926). 

12337 Wyo. 259J 260 Pac. 537 (1927). 

12S33 111. 302; 164 N.E. 696 (1928). 
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125 
Georgetown High School District v. Love (1928). Consistent with the 

court's policy of strict enforcement of the non-delegation principle, 

the court ruled that the delegation of power to change boundaries of a 

township or community high school district to an ex officio boundary 

board constituted an invalid delegation of legislative powers. 

1 Qh 
A more recent Kansas decision, State ex rel Donaldson v. Hines 

(1927), similarly held that such delegation to county school reorganiza

tion committees was invalid. The attitude of the court, based on a strict 

literal interpretation of the constitution, is expressed in this state

ment: "The constitution still stands, not only as the supreme expression 

of powers granted by the people to their government, but it stands today 

and should stand tomorrow, staunch and rigid in its restraints upon gov-

127 
ernmental powers in our system of democracy. . . ." Its position al

ready clearly stated, the court went on to cite the constitutional pro

vision for the separation of governmental powers, declaring that this 

provision precluded any delegation of the legislative power unless so 

authorized elsewhere in the constitution. 

Certain distinctions were made in regard to delegations which had 

been previously upheld. "This court has held that the legislature can 

confer legislative power upon the state superintendent of public instruc

tion because the constitution specifically authorizes him to perform such 

other duties as may be prescribed by law without limiting those duties to 

125333 111. 303j 164 N.E. 699 (1928). 

126163 Kan. 300; 182 P.2d 865 (1947). 

127, 
'Ibid. 
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such as might be classified as executive or administrative. Likewise, 

it has been held that legislative powers may be conferred upon county 

commissioners and other agencies "providing they are transacting county 

business.Obviously, the constitutional provisions under which these 

delegations were approved do not authorize delegations to the school re

organization committee. 

Turning to the question of intent of the framers, the reporting 

justice said: 

The school reorganization committee which the statute under 
consideration seeks to establish is unquestionably an agency 
never contemplated by the men who molded the constitution. 
Consequently it cannot be correctly asserted that any impli
cation arises from the constitution to the effect that an 
unnamed and unborn agency should be vested with legislative 
power.-^9 

Thus, no justification was found by the court to uphold delegation to the 

committee. 

Delegation to the Judiciary. The United States Supreme Court 

was called upon at an early date to rule on the constitutionality of le

gislative delegation to the judiciary in Wayman v. Southard, supra (1825). 

From that case and those decided in the federal and state courts in the 

years following, a general mile has evolved: "Powers which are purely 

legislative in character may not be delegated to the judiciary, but the 

legislature may delegate functions which are merely ministerial or which 

are of a mixed legislative and judicial or quasi-judicial character. 

128Ibid. 

12W 

130l6 C.J.S. 634. 



193 

In spite of related historical precedents and the fairly expli

cit rule stated in regard to delegation, there appears to be a dispro

portionate number of recent litigation involving alleged delegations of 

legislative power over education to the courts. Two basic questions are 

implicit in this observation: (1) Is there growing tendency for the le

gislature to confer duties on the courts with respect to educational or

ganization, and (2) Why and on what basis is this conferral being ques

tioned? The specific consideration of the case material—noting parti

cularly the nature of the dispute and the rationale of the court—should, 

at least partially answer these questions. 

1. Delegation of the Power of Appointment. It is no longer 

questioned that the legislature may vest in the court the power to ap

point administrative officials. The Pennsylvania Supreme Court in Min-

singer v. Rau^^- (1912) ruled that a statute providing for the appoint

ment of school directors by judges and the levying of taxes for the sup

port of the common school is "a direct assertion of the legislative power 

and not a delegation thereof." However, as noted in a previous section, 

the holding of the court with respect to the exercise of the taxing power 

was overruled. 

The legislature more frequently asks the court to appoint the 

members of boards and commissions who will serve some special function 

in regard to the school system. For example, the Indiana legislature in 

1959 delegated the authority to district court judges to appoint members 

of county reorganization committees. Because of the standards outlined 

131236 Pa. 327; 84 Atl. 902 (1912) 
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by the statute, the discretion of the judge was narrowed to the point 

that the function could be legitimately termed ministerial. It is too 

soon to draw sweeping conclusions, but it would appear that even though 

the impact of this statute affects each county in the state, the legality 

of the committee will not be challenged officially. 

2. Delegation of Authority Relative to School District Reorgani

zation. The legislatures of the various states have involved the courts 

in school reorganization in varying degrees. There are sundry reasons 

for the legislature's dependence on the judiciary in this area but possi

bly the foremost one is the desire to capitalize on the respect of the 

general public for this "non-political" body. This is especially evident 

in an area as controversial as school reorganization. The court may be 

indirectly involved as was the situation under the Indiana law, or, on the 

other hand, the court may be directly responsible for executing the re

organization plan, as in some of the other states. 

'The Minnesota Court in 1913 denied that the legislature had un

constitutionally delegated legislative power to the courts in providing 

that the courts were to determine whether or not specific proposed con

solidations were in the "public interest" (In Re School Districts Nos. 

132 
2, 3j and 4 of Noble County#) 'The decision was reached with some mis

givings as is apparent in the portion of the opinion which follows: 

The contention of the respondent that the statute is unconsti
tutional as an attempt to confer legislative functions on the 
courts of the state ... is not without merit. Whether public 
interest, require and justify, the organization of municipal 
or quasi municipal corporations including school districts, is 

132122 Minn. 383 j 142 N.W. 723 (1913). 
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a matter purely for the legislature and cannot be conferred 
upon the courts. The court will, however, in determining 
whether or not the best interests of the territory affected 
justify a particular consolidation limit its inquiry to the 
question whether the proceedings were arbitrary, resulting 
in unnecessary injustice to those who complain. In short, 
the court will be guided by the rule under which the organi
zation of municipal corporations by county commissioners is 
set aside by courts as arbitrary or unreasonable.133 

In 1924, the Illinois Supreme Court ruled on the validity of a 

reorganization statute, one section of which gave "to the circuit court 

in term time, or the judge of such court in vacation, upon presentation 

of a proper petition, power to call or refuse to call, at his discretion, 

an election to determine whether such a district shall be establish®d." 

Just as it had struck down the legislative attempt to delegate discretion

ary power in regard to school reorganization to the county superintendent 

five years earlier, the supreme court again acted to keep the legislature 

in due bounds. "It is difficult to conceive of an act more clearly ion-

constitutional than said section . . . . This court has held in a long 

line of decisions that the laying out of school districts and the alter-

ing of school boundaries is a legislative function" (North v. Board of 

135 
Education). If the same power cannot be both legislative and judicial, 

reasoned the court, then the power to change the boundaries of municipal 

corporations can be changed by the legislature at its discretion, it is 

1 
therefore impossible that the courts can be invested with the same power. 

133Ibid. 

"^Sjorth v. Board of Education, 313 111. 422; 145 N.iS. 159 (1924). 

136, 

135Ibid. 

Ibid. 
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After an interim of twenty-seven years, it was decided that the 

court had erred in arriving at this conclusion. In Board of Education 

137 
of Waverly v. Nickell, after first agreeing that location of school 

districts is not a judicial function, the court went on to say "it does 

not follow, however, that jurisdiction to determine district boundaries 

may not be conferred on the county courts." 

Statutes with provisions similar to that held void in North v. 

Board of Education, have been sustained in other jurisdictions. In 1926, 

for example, the Supreme Court of South Dakota said in reference to such 

a provision "the statute does not delegate legislative power to the cir

cuit court. It vests in the court administrative power, quasi-judicial 

138 
in nature when the court finds that certain conditions exist." In 

1946 the Alaska Court held constitutional a statute which granted author

ity to the district court to order an election on the formation of a 

139 
school district on the receipt of a valid petition. Also, an Idaho 

statute authorizing the district court to detach lands from a municipal

ity on the finding of certain facts was not, according to judicial in

terpretation, a delegation of legislative power to the courts. 

On the other hand, the Iowa courts continue to adhere to the pre

mise that school district establishment and alteration are exclusive 

137410 111. 98; 101 N.E.2d 438 (1951). 

arsen v. Seneca Independent School District, 50 S.D. 444; 
210 N.W. 661 (1926), 

139 
In re Kake School District, 11 Alaska 186 (1946). 

"^^ELectors of Big Butte Area v. State Board of Education, 78 Ida. 
602; 308 P.2d 225 (1957). 
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legislative functions which cannot be delegated to the judiciary. This 

position is an out-growth of the strict construction which these courts 

placed on the separation of powers provision of the state constitution. 

Most of the litigations involving delegation of legislative power 

over education to the courts have arisen in connection with school re

organization plans. Since recent times have witnessed an increased number 

of attempts to reorganize the school districts of some states there has 

to that extent been a corresponding increased involvement of the judiciary 

by the legislatures. It would appear that a different course of action 

must be taken in states where the school district reorganization function 

is construed to be a direct legislative function and where separation of 

power provisions are narrowly interpreted. 

Delegation of Authority by Boards of Education 

A great many of the writings in school law make some reference 

to and discuss in varying degrees the extent to which the board of edu

cation may delegate its powers. There seems to be general agreement 

that discretionary authority cannot be legally delegated by the board 

and that ministerial duties can be delegated. If all functions fell 

neatly into these two categories, no problem would exist. This is appar

ently not the case. It is generally held that such functions as the mak

ing of contracts and other duties expressly conferred on the board by 

statute must be exercised by the board itself. 

•^"^Monroe Community School District v. County Board of Education, 
103 N,W.2d 746 (la. I960); Archer v. Board of Education, 104 N.W.2d 621 
(la. I960); In re Community School District of Malvern, 98 N.W.2d 737 
(la. 1959). 
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It should be noted that the mile against delegation of discre

tionary authority falls with equal force on all public boards and is not 

restricted exclusively to school boards. As stated in Dillon's Municipal 

Corporations and quoted by the court in Murphy v. Greensboro 

The principle is a plain one that the public powers or trust 
devolved by law or charter upon the council or governing 
body, to be exercised by it when and in such a manner as it 
shall deem best, cannot be delegated to others. This prin
ciple may not prevent the delegation of duties which are min
isterial but where the trust committed to the governing body 
involves the exercise of functions which partake of judicial 
character, it may not be delegated.-^3 

The powers of school boards have also been classified according 

to the tripartite division of the doctrine of separation of powers into 

legislative, executive, and judicial functions. The observation has been 

made that the board may delegate its executive or administrative functions 

but not its legislative or judicial functions."^ 

Delegation to Members of. the Board. The members of a school board 

together form the governing body of a corporate entity; individually a 

member has no authority to act for the district. This rule was estab

lished early in the nineteenth century and has been followed by the 

courts with a relatively high degree of consistency where discretionary 

authority is concerned. 

•U*2190 N.C. 268; 129 S.E. 614 (1925). 

lif3Ibid. 

144 
Stephen Roach, Law and the School Business Manager. Lee 0. Gar-

ber, editor, (Danville, Illinois: Interstate Printers and Publishers, Inc., 
1955) p. 12. 
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An early New York case, Lee v. Parry^ (1845) served as a judi

cial precedent for deciding later cases in which illegal delegation by a 

school board to its individual members was charged. While this case did 

not involve a conscious delegation by the board to individual members, 

one member of a three-man board was excluded from the performance of a 

function legally vested in the entire board. 

The district had voted that five cords of wood he purchased for 

the district and paid for by a tax on the district. One of the three 

trustees apportioned the amount of the tax and took the tax list to an

other trustee to sign. The third trustee was not consulted. The legality 

of the tax was challenged on the basis of the procedures employed by the 

board. When considering this case on appeal the supreme court maintained: 

"The apportionment of the school tax among taxable inhabitants must be 

made by all of the trustees, or by two of them, the other being present 

or the warrants are void.""^^ 

Other mid-nineteenth century decisions further defined the limi

tations on the exercise of the school board's function and more firmly 

established the rule that the school board must act a3 a unit. The 

Massachusetts Supreme Court in 1846 declared that the acts of a majority 

of the members of a "prudential school committee" were lawful, especially 

II ri 

after the other members refused to meet with them. In another New 

York decision rendered in 1856, the court followed Lee v. Parry, suprat 

Denio 125 (N.Y. 1845). 

^6Ibid. 

"^^Kingbury v. Centre School District, 53 toss. (12 Met.) 99 

(1846). 
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and held that one of the three trustees cannot delegate his authority to 

the other two to make an assessment of the school tax, nor can he ratify 

1A8 
and adopt the assessment after they have made it. The school direc

tors, said the Tennessee Supreme Court, must act as a board not as indi-

1A9 
viduals in granting a leave of absence to a teacher. 

A fairly recent example of a judicial declaration of the authority 

of individual board members is provided in State ex rel Rogers v. Board 

of Education of Lewis County^0 (1943). Judge Rose observed: "Further, 

a member of the school board has no authority of any kind in connection 

with the schools. . . . The board of education can only act as a board, 

and when the board is not in session the members, severally or jointly, 

have no more authority to interfere with schools or school matters than 

151 
any other citizen of the county." In this case the west Virginia Su

preme Court ruled that the school board had acted arbitrarily in dismis

sing the superintendent, after disputes over the board's encroachment on 

his duties. 

Delegation to Subcommittees of the Board. The degree to which 

some school boards attempt to usurp the professional functions of teachers 

and administrators is further illustrated by a Pennsylvania case. In re 

German Township School Directors1*^ (1943), a committee composed of cer

tain of its members had been appointed by the board to serve as an 

^Keeler v. Frost, 22 Barb. 400 (N.Y. 1856). 

"^^State v. Leonard, 3 Tenn. Ch. 117 (1876). 

150125 W.Va. 579j 25 S.E.2d 537 (1943). 

151Ibid. 

"1"^246 Pa. Dist. and Co. 562 (1943). 
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"athletic board of control." To this committee was delegated full con

trol over extra-curricular activities, including the right to receive 

and expend admission fees for athletic events. In this proceeding re

quiring the school directors to show cause why they should not be removed 

from office, the directors were ordered to cease and desist from the 

practice noted but were allowed to remain in office. 

Newton Mwards discussed a number of cases germane to the topic 

153 
of delegation to subcommittees of the board. He cited Kraft v. Board 

of Education in which the New Jersey Court upheld the delegation of the 

board to a committee to invite proposals and submit specifications with 

respect to school desks. Two invalid delegations were discussed by 

Edwards, the first of which concerned a practice of a parish school board 

in Louisiana to allow the member from each of the separate sub-districts 

to select a school bus driver from his ward (Kurry v. Union Parish School 

Board). In the second case, Bowles v. Fayettville, the North Carolina 

court ruled that final authority could not be delegated to a property 

committee to sell a vacant lot owned by the district. 

2* Delegation to Officers of the Board. The board of education 

is at liberty to delegate ministerial functions. After the board has 

acted officially, it is quite often expedient to delegate the execution 

of the act. There are occasions when the delegation might well be to 

officers of the board. It should be reemphasized that official action 

153 
Newton Mwards, Law and the School Business Manager, Lee 0. 

Garber, editor, (Danville, Illinois: Interstate Printers and Publishers, 
Inc., 1955) pp. 26-28. Kraft v. Board of Education, 67 N.J.L. 512; 51 
Atl. 483 (1902); Murry v. Union Parish School Board, 185 So. 305 (La. 
1935); Bowles v. Fayettville, 211 N.C. 36 188 S.E. 615 (193&). 
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must be taken by the board in deciding discretionary questions, otherwise 

an illegal delegation may inadvertantly result. Such was the situation 

15Zt 
in Butler v. School District (1892), in which a legal notice issue by 

action of the board secretary was held to be invalid. The notice in ques

tion was sent to the supplier informing him that certain items purchased 

on trial were not satisfactory. Because, after discussing the matter, 

the board had not officially authorized the secretary to see that legal 

notice was issued the board was held to have illegally delegated that 

authority to its secretary. 

In situations involving the expenditures of public funds, the 

school board may agree to the amount to be paid and the terms of the pur

chase and. th<=>n officially authorize its secretary to accept an offer bind-

155 
ing the board. Another decision, rendered in 1925, upheld the delega

tion of perfunctory powers to the president of the school board.-^6 The 

board had voted to purchase a given site at a stipulated price and author

ized him to make the purchase and receive the deed. A succeeding board 

unsuccessfully sought to avoid payment on the grounds of illegal delega

tion by its predecessor. 

Delegations to Other Boards and Organizations. Consistent with 

its other holdings of the first three decades of the twentieth century, 

154149 Pa. 351j 24 Atl. 303 (1892). 

^^Ames v. Board of Education of Kontclair, 97 N.J. Eq. 127; 127 

Atl. 95 (1925). 

156 
Looney v. Consolidated Independent School District, 201 la. 

436; 205 N.W. 328 (1925). 
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the Illinois Supreme Court invalidated delegation on whatever level it 

157 
occurred. In Lindblad v. Board of Education, an agreement whereby 

the local school board authorized the board of control of the state nor

mal school to participate in the control of certain schools used for 

practice teaching was held to be void as an illegal delegation of the 

school board's power. The holding of this case w^s followed in 1916. 

At that time the court again ruled that the powers of the board of edu

cation had been illegally delegated when the board contracted with an

other district to share jointly in the expenses of erecting a school 

building (Stroh v. Casner) J . injunctive relief was granted to the tax

payer preventing the execution of the contract on the basis of improper 

delegation of power. 

The court would not uphold a rule of an Athletic Association by 

which the certificated employees of member schools were prohibited from 

participating in the promotion of high school all-star football games. 

High schools violating such a rule were subject to suspension or proba

tion. To uphold such a rule the court ruled would be to permit the 

159 
school board to delegate its powers to the association. y7 The right of 

the Indiana Athletic Association to declare a player ineligible was 

challenged in 1959The question of delegation of the school board's 

157221 111. 261; 77 N.E. 450 (1906). 

158201 111. App. 281 (1916). 

"^University Interscholastic League v. Midwestern University, 

151 Tex. 335; 250 S.W.2d 587 (1952). 

^^State ex rel I.H.S.A.A. v. Lawrence Circuit Court, 162 N.E.2d 

250 (Ind. 1959). 
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authority did not enter into the decision, however, as the association 

ruling was sustained on the ground that pupils have no right of partici

pation in athletics. 

Delegation to School Personnel. Many of the earlier decisions 

involving alleged delegation to teacher or administrative school personnel 

arose in connection with the contracting power. In Taggart v. School Dis

trict"*"^" (1920) a teacher claimed permanent status on the ground that she 

had been legally employed for the probationary period, having been con

tracted by the County Superintendent. The court rejected her claim with 

the following comments: 

The plaintiff had no right to rely upon the action of the 
superintendent as a basis of service in the capacity of a 
teacher so as to become ultimately one of permanently em
ployed teachers. A knowledge of the law is imputed to her. 
There is no such thing as apparent scope of authority in 
one professing to act as agent for a public municipality 
of which the powers and their manner of exercise are so 
strictly and minutely defined by statute. The law prescribes 
the scope and extent of the authority of those acting for the 
district, and no one can conceal himself behind the camoiiflage 
of apparent authority. If one contracts with another pro
fessing to act as agent of.the district, it is at the peril 
of the contracting party. 

Thus, it was ruled that the board may not legally delegate its contract

ing power by consent or by implication. 

The question of legality of school board delegation to the super

intendent in regard to whether or not school should be conducted in a 

l6l96 Ore. 422; 188 Pac. 908 (1920). 

162_. . , 
Ibid. 
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certain sub-district was considered in Mulhall v. Pfankuck^"^ (1928). 

A teacher, in an effort to establish that she had been given a valid 

contract, asserted that the directors had submitted to the superintendent 

the question of whether or not the school should be conducted, and he had 

decided affirmatively. The teacher further claimed that she had been 

hired by the subdirector in compliance with the superintendent's order. 

The court noted, however, that such authority could not be delegated to 

the superintendent and no such contract had been ratified by the board. 

An Indiana school district in its own defense in a breach of con

tract suit alleged that it had illegally delegated the authority to em

ploy the teacher to the superintendentThe court ruled that this 

authority had not been delegated as the superintendent had been notified 

by letter to hire the teacher at a specified salary. This letter became 

a part of the valid contract. 

The final case considered in this section is Burkitt v. School 

165 
District Mo. I, Multnomah County (1952) in which the extent to which 

a discretionary authority is granted to the superintendent of schools to 

implement a resolution of the board is challenged. The rule in question 

follows: 

Be it resolved, that the Superintendent be and is hereby 
directed to suppress secret societies of every kind and 
character, including fraternities and sororities, so called 

l63206 la. 1139J 221 N.W. 833 (1928). 

"^Hall v. Delphi-Deer Greek Twp., 98 Ind. App. 409; 189 N.E. 527 
(1934). 

l65195 Ore. 587; 246 P.2d 566 (1952). 
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and also clubs and organizations other than secret societies 
which the superintendent in his discretion considers to the 
best ihterests of the school pupils, the community, or the 
effective operation of the school, by suspending or expell
ing within the superintendent's discretion from public schools 
within District No. 1 any pupil or pupils who engage in the 
organization and maintenance of such groups, or are members 
thereof.166 

The court upheld this resolution and the action taken thereunder. "If 

it is necessary to give expression to the standard by which he (the su

perintendent) is to be guided in exercising his discretion that has been 

done in the resolution and in our opinion the standard is adequate." 

Chapter Summary and Conclusions 

The legislature has been restricted in the exercise of its author

ity over education by limitations on its power to delegate educational 

responsibility. Legislative delegation has been invalidated by: appli

cation of the common-law maxim, delegata potestas non potest delegare 

(that which is delegated cannot be re-delegated), by invoicing the doc

trine of separation of powers or other specific constitutional provisions, 

and by attacking the statute directly. These restrictions have been re

ferred to collectively as the non-delegation principle. 

Ihere has been wide variation among the states in the interpre

tation and application of this principle. Delegations of educational 

authority by the legislature to the people, to state education agencies, 

to school districts, to county and local superintendents, to municipali

ties, to non-school and special officers and boards, and to the judiciary 
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have been upheld in some states and struck down in others. likewise, 

uniformity has not existed from state to state in regard to the specific 

functions which may be delegated. However, certain generalizations can 

be made. 

1. The delegation of authority to the people to establish schools 

or reorganize school districts has been generally upheld by the courts. 

(An exception is mid-nineteenth century New York decisions in which the 

common-law maxim, delegata potestas non potest delegare was invoked.) 

2. The delegation of authority by the legislature to school dis

tricts and municipalities to operate public schools is no longer ques

tioned. 

3. The delegation to the courts of educational responsibility 

which has been temed a "direct" legislative function has been held to 

violate the doctrine of separation of powers. 

4. The delegation of the taxing power for school purposes has 

been most frequently invalidated, (Courts of a few states deny that this 

function can be delegated without expressed constitutional authorization.) 

5. The delegation of authority to reorganize school districts is 

frequently challenged. (Again, some states require an expressed or implied 

constitutional authorization; the more general practice today is for the 

courts to grant a great deal of freedom to the legislature in delegation 

of this function.) 

The methods employed by the courts of a state in interpreting 

constitutional and statutory provisions, generally, affect greatly the 

extent to which legislative delegation is permitted. 

1. Statutes delegating educational responsibility have been in
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validated most frequently in states in which the oourts employ a literal 

interpretation of constitutional and statutory provisions. 

2. A strict construction of the constitutional requirement of 

uniformity has in some instances negated special delegations of educa

tional authority. 

3. Where delegation statutes are attacked directly, the courts 

may strike down a statute which does not provide adequate standards to 

guide the administrator. 

4. Regardless of the mode of interpretation, "contingent legis

lation," i.e., legislation which becomes effective on the finding of 

some fact or condition by the administrator, has been consistently up

held. 

Sub-delegation by a school board of discretionary authority to 

individual members of the school board, to sub-committees of the board, 

to officers of the board, to other boards or organizations, and to school 

administrative and teaching personnel has been consistently invalidated 

by the courts. On the other hand, ministerial functions may be delegated. 

The difficulty lies in dealing with functions which are not clearly dis

tinguishable . 



CHAPTER VI 

SUMMARY AND CONCLUSIONS 

The problem of the present study is to analyze the influence of 

legal principles derived from the classification and distribution of gov

ernmental powers on the organisational structure of American education. 

The principles examined in the present study include the following: 

(1) the allocation of powers among national, state, and local governmen

tal units, (2) the doctrine of separation of powers, (3) the principle 

vriiich forbids the delegation of legislative power by the legislature and 

discretionary authority by public officers, boards, and commissions. 

Eroad purposes which influenced the procedures and content of 

the study were: to contribute to the understanding of the relationship 

between educational agencies and other agencies of government, to note 

the effects of changes in judicial interpretation on education and edu

cational policy-making and to provide a foundational base of factual in

formation to serve as a basis for policy-determination in education and 

educational law. 

The investigation is based on the body of national and state court 

decisions in which application of the principles of distribution of powers 

are made. Background for the decisions based on antecedent philosophical 

and theoretical treatises on government and education has been supplied. 

The study was conducted using the methods of documentary analysis charac

teristic of legal research. An historical approach was employed because of 
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the evolving nature of the legal principles involved and because of the 

purposes designated. 

As the federal Constitution and state constitutions were imple

mented, certain relationships developed among national, state, and local 

governmental units and among the different branches of national and state 

government. These relationships were conditioned by legal principles and 

political theories, on one hand, and by tradition and practice on the 

other. This governmental structure evolved as the nation grew in size 

and complexity. 

The problem of the present study grew out of a recognition that 

education is a governmental function and that the organizational struc

ture of education is influenced by the factors cited above. Because of 

the magnitude of such an investigation, this study is limited to one 

area of legal influence: the distribution of powers. 

Findings and Conclusions 

An analysis of the data collected in the present investigation 

reveals no clear line of demarkation between any two of the legal prin

ciples which constitute the distribution of powers. This overlapping 

results in part from variation in judicial interpretation and application 

of these principles from state to state. There would appear to be no 

other system of categorization, however, equally adaptable to the pre

sentation of the overall findings of this study. 

The Allocation of Governmental Responsibility for Mucation. As 

the needs and demands of society increased, changes in the allocation of 

powers among different levels of government occurred. The changes were 
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brought about largely by state and national legislation and by judicial 

interpretation of constitutional and statutory provisions. This evolu

tion in American government produced modifications in the allocation of 

governmental responsibility for education. 

1. The state emerged during the nineteenth century as the gov

ernmental unit in which primary responsibility for education was held to 

reside. This came as a result of: (1) Judicial interpretation of the 

place of the state in the federal system as holder of all powers not' 

delegated to the national government, and (2) the reluctance of the na

tional government to legislate in this area. Conflicts between state 

and local interest in educational control consistently resulted in judi

cial declaration of the state as the source of all local authority. 

2. The shift in the balance of power, generally, toward the na

tional government during the present century was accompanied by a re

allocation of educational responsibility. New constructions placed on 

the Fourteenth Amendment by the Supreme Court restricted the exercise of 

state authority over education where individual rights were involved. 

The state may not: (1) require public school attendance, (2) require 

pupils to salute the flag in violation of religious beliefs, (3) provide 

facilities or expend funds for religious instruction, and (4) deny to 

any person on account of race the right to attend any school it maintains. 

The Tenth Amendment, on the other hand, did not reserve educational re

sponsibility exclusively to the states. A liberal interpretation of the 

"general welfare and common defense" clause has permitted legislation on 

the national level (Smith-Hughes Act; Federally Impacted Areas Acts; Na

tional Defense Education Act). These developments indicate that although 
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primary control has been left to the states, educational responsibility 

is shared concurrently by federal and state government. 

3. The relationship between state and local government in the 

exercise of educational responsibility has remained relatively constant 

in most states. State authority continues to be unsuccessfully challenged 

in school reorganization disputes. While most states limit local respon

sibility to expressed or implied statutory grants, it has been held in a 

few states that local authorities may enact local regulations with re

spect to education which do not conflict with state policy, without such 

expressed or implied authorization. 

The Separation of Powers and Education. American government on 

both the national and state level is structured horizontally according 

to the doctrine of separation of powers into the legislative, executive, 

and judicial branches or departments. The separation principle precludes 

the encroachment of one of these departments on the powers of another. 

The responsibility for enforcing this separation of functions has devolved 

on the judicial department, which has developed various rules of procedure 

in order to remain in its proper sphere. The relationships controlling 

governmental operation generally, which have developed under the separa

tion of powers, are applicable to the exercise of the governmental func

tion of education. 

1. The Legislative-Judicial Relationships. The legislative de

partment is primarily responsible for overall educational policy determi

nation. The courts have respected this legislative prerogative: (1) by 

refusing to construe (analyze grammatically) a statute the language of 

which is clear and not ambiguous, (2) by refusing to supply deficiencies 
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in the statute or change its meaning, (3) by refusing to question the 

wisdom or motive of the legislature, and (4) by refusing to place a con

struction on a statute which will render the statute unconstitutional if 

another construction is possible. 

While on rare occasions acts of the legislature in the performance 

of its educational function have been declared to encroach on the judicial 

department, the more common practice of the courts is to ignore the legis

lative directive or construe it in such a way that judicial powers are 

not encroached upon. This has been the course of action taken by the 

court in respect to legislation providing for administrative appeal of 

educational controversies. 

2. The Executive-Judicial Relationship. Because of apparent 

limitations, the legislature must leave a great deal of discretion to 

members of the executive department in the implementation of educational 

policy. Judicial self-restraint is also employed in considering the va

lidity of administrative acts which involve discretion. However, the 

courts look not only to the constitution but also to the statutory pro

vision from which the authority was derived for consistency with the 

letter and purpose of the law. The courts will also intervene if the 

action of the education agency has been arbitrary or capricious. The 

courts are more likely to interfere with quasi judicial acts than with 

quasi legislative acts. Examples of acts which have been classified as 

quasi judicial are: the holding and the determining of proceedings for 

the removal of a teacher and the deciding of educational controversies 

on administrative appeal; classified as quasi legislative are: promul

gation of miles of school operation and the certification of teachers. 
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The tripartite classification of governmental power has addi

tional implications for educational agencies in the exercise of their 

quasi judicial functions. In certain states the applicability of cer

tain formal rules of judicial procedure and judicial remedies in the form 

of common-law writs depend on such a classification. "While the courts of 

most states have held that quasi judicial acts of educational agencies 

are not res judicata (ineligible for re-examination after the decision 

has been made), others have implied that they are. In some states the 

writ of certiorari (the calling up of the record of a lower tribunal) 

will lie to review the records of the quasi judicial acts of school 

boards but will not lie in case the acts are quasi legislative or admin

istrative. 

3. The Legislative-ifrcecutive Relationship. The relationship 

between the executive and the legislative department in the administra

tion of educational responsibility is less controversial. If a particu

lar function of a school administrative agency is expressed in the con

stitution of the state, the legislature may in no way interfere with that 

function. The executive department has no inherent powers over education. 

Finally, in a recent decision the doctrine of separation of powers has 

been held to prevent a teacher as a member of the executive department 

from serving in the legislature. 

Delegation of Educational Responsibility. The legislature has 

been restricted in the exercise of its authority over education by limi

tations on its power to delegate educational responsibility. Legislative 

delegation has been invalidated by: application of the common-law maxim, 

delegata potestas non potest delegare (that which is delegated cannot be 



215 

re-delegated), by invoking the doctrine of separation of powers or other 

specific constitutional provisions, and by attacking the statute directly. 

These restrictions have been referred to collectively as the non-delega

tion principle. 

There has been ivide variation among the states in the interpreta

tion and application of this principle. Delegations of educational author

ity by the legislature to the people, to state education agencies, to 

school districts, to county and local superintendents, to municipalities, 

to non-school and special officers and boards, and to the judiciary have 

been upheld in some states and struck down in others. Likewise, uniform

ity has not existed from state to state in regard to the specific func

tions which may be delegated. However, certain generalizations can be 

made. 

1. The delegation of authority to the people to establish schools 

or reorganize school districts has been generally"rupheld by the courts. 

(An exception is mid-nineteenth century New York decisions in which the 

common-law maxim, delegata potestas non potest delegare was invoked.) 

2. The delegation of authority by the legislature to school dis

tricts and municipalities to operate public schools is no longer questioned. 

3. The delegation to the courts of educational responsibility 

which has been termed a "direct" legislative function has been held to 

violate the doctrine of separation of powers. 

4. The delegation of the taxing power for school purposes has 

been most frequently invalidated. (Courts of a few states deny that" this -

function can be delegated without expressed constitutional authorization.) 

5. The delegation of authority to reorganize school districts is 
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frequently challenged. (Again, some states require an expressed or im

plied constitutional authorization} the more general practice today is 

for the courts to grant a great deal of freedom to the legislature in 

delegation of this function.) 

The methods employed by the courts of a state in interpreting 

constitutional and statutory provisions, generally, affect greatly the 

extent to which legislative delegation is permitted. 

1. Statutes delegating educational responsibility have been in

validated most frequently in states in wnich the courts employ a literal 

interpretation of constitutional and statutory provisions. 

2. A strict construction of the constitutional requirement of 

uniformity has in some instances negated special delegations of educa

tional authority. 

3. Where delegation statutes are attacked directly, the courts 

may strike down a statute which does not provide adequate standards to 

guide the administrator. 

4. Regardless of the mode of interpretation, "contingent legis

lation," i.e., legislation which becomes effective on the finding of 

some fact or condition by the administrator, has been consistently up

held. 

Sub-delegation by a school board of discretionary authority to 

individual members of the school board, to sub-committees of the board, 

to officers of the board, to other boards or organization® and to school 

administrative and teaching personnel has been consistently invalidated 

by the courts. On the other hand, ministerial functions may be delegated. 

The difficulty lies in dealing v/ith functions which are not clearly 
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distinguishable. 

The delegations which have been challenged as unauthorized or im

proper have been those of a controversial nature, e.g., school district 

reorganisation, the levy of a school tax, and the transfer of pupils. It 

would appear that in some instances the main concern of the court is with 

the action performed rather than the procedures employed. While in some 

situations the non-delegation principle has prevented an arbitrary exer

cise of power, in many others it has served only to defeat an expressed 

legislative policy for the benefit of the few. 

Recommendations 

There would appear to be certain areas touched by the present 

study in which further investigation is appropriate. A number of states 

have enacted administrative procedures acts, which the courts have de

clared applicable to school administrative agencies. Research is needed 

to ascertain the effects of these acts on educational policy-determination. 

Another area in which research is in order is in the determination of the 

extent to which school board discretion is controlled by state and local 

non-school agencies. Finally, in a few states the courts have employed 

the sociological or positive method in determining educational controver

sies—relying, among other things, on the expert knowledge of educators. 

The implication of this development on education and educational law is 

also a topic for needed research. 

The differences in educational opportunity within a given state 

and among the several states, plus new demands placed on the schools of 

the nation, point to a need for the re-evaluation and improvement of the 
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organizational structure of education. In the past, the allocation of 

powers has served to maintain a great deal of state and local control 

over education; the doctrine of separation of powers has resisted the 

shift of over-all educational policy-determination from the legislative 

branch of government; the non-delegation principle has prevented arbi

trary" and capricious acts by educational administrators in certain in

stance. However, where the "distribution of powers" stands as a barrier 

to progress, it should be removed by legislation, by judicial interpre

tation, or (if necessary) by constitutional amendment. 
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